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PREFACE  TO  FOURTH  EDITION. 

We  draw  attention  to  several  additions  and  alterations  in 
the  present  edition.  The  Introduction  has  been  re- written  and 
enlarged.  Portions  of  it,  as  it  appeared  in  the  last  edition,  such 
as  those  dealing  with  the  construction  of  Codes,  have  been  re- 
moved to  the  Commentary  on  Civil  Procedure  which  we  have 
in  preparation,  and  which  in  answer  to  enquiries  we  may  state 
will  be  published  on,  or  shortly  after,  the  pubUcation  of  the  new 
Code  and  before  it  comes  into  operation.  Others  have  been 
placed  in  the  text.  We  have  fwsquired  the  copyright  of  the 
Introduction  to  the  Evidence  Act  of  the  late  Sir  James 
Fitzjames  Stephen  and  have  incorporated  it  in  our  own.  The 
critical  portion  of  the  latter  has  been  expanded  chiefly  in  two 
particulars.  A  much  fuller  statement  has  been  given  of  Mr. 
Whitworth's  criticism  of  Sir  J.  Stephen's  theory  of  relevancy 
as  embodied  in  the  Act  than  in  the  previous  editions.  Some 
apology  may  appear  needed  for  the  extensive  citations  we  have 
made.  If  so,  excuse  will  be  found  both  in  the  instructive 
character  of  the  criticism  in  Mr.  Whitworth's  pamphlet  «is  also 
in  the  fact  that  it  has  been  out  of  print  now  for  some  twenty- 
four  years.  We  have  also  thought  it  better  to  give,  for  the 
most  part,  the  criticism  in  the  author's  own  words  rather  than 
as  before,  a  summary  of  such  criticism  of  our  own.  Nextly 
previous  editions  though  they  referred  to,  did  not,  we  now 
think,  sufficiently  emphasize  the  criticism  of  the  historical 
school  of  which  Professor  Thayer  is  the  chief  exponent.  The 
importance  of  this  criticism  is  the  more  readily  recognized,  the 
greater  the  experience  which  is  gained  in  the  prswtical  working 
of  the  Act. 

Similarly,  matters  have  been  withdrawn  from,  and  added 
to  the  text.  The  portions  withdrawn  are  those  referred  to  in 
the  preface  to  the  last  edition,  and  have  been  embodied  in  the 
Authors'  Civil  Procedure  Code.  Their  place  has  been  taken  by 
new  matter  bearing  strictly  on  the  Law  of  Evidence.     Amongst 
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the  text-books  laid  under  contribution  for  this  matter  we  wish 
particularly  to  indicate  tho  recent  work  of  Professor  J.  H. 
Wigmore  (Treatise  on  Evidence  :  An  Encyclopedia  of  Statutes 
and  cases  up  to  March  1904,  4  %'ols.,  Canadian  Edition  contain- 
ing English  cases),  a  valuable  and  exhaustive  book  written  in 
an  original  and  modern  spirit  and  thus  free  of  what  Bentham 
calls  "  grimgribber  nonsensical  reasons  "  for  the  rules  of  evi- 
dence. 

The  commentary  has  throughout  been  thoroughly  revised 
and  in  part  re-written.  New  cases  have  been  noted  up  to  the 
end  of  last  year.  In  some  instances  either  these  cases  or  fur- 
ther consideration  have  necessitated  a  change  in  the  Authors' 
views.  We  may  here  note  for  example  some  of  the  more  im- 
portant changes  and  additions  to  which  we  have  referred. 

The  question  of  the  admissibility  of  judgments  under  section 
13  has  been  again  reconsidered  by  Geidt,  J.,  in  a  careful  opinion 
[Abinash  Chandra  v.  Paresh  Nath,  9  C.  W.  N.,  402  (1904).] 
which  is  helpful  to  dispel  some  of  the  obscurity  in  which  the 
question  was  left  by  the  judgment  in  Tepu  Khan  v.  Rajoni 
Mohun,  2  C.  W.  N.,  501  (1898).  The  views  of  Geidt,  J , 
constitute  a  sound  re-action  from  the  loose  notion  that  any 
judgment  may  go  in  "  for  what  it  is  worth"  for  which  in  our 
opinion  no  sanction  can  be  found  in  the  decisions  of  the  Judi- 
cial Committee.  The  opinion  however  expressed  by  the 
learned  Judge  in  the  first  mentioned  case  that  the  judgment 
in  Bhitto  Kunwa'*' V.  Kesho  Pershad,  2  I.  A.,  10  (1897),  was 
admitted  by  the  Privy  Council  under  section  42,  is  incorrect 
as  will  appear  from  the  judgment  of  the  Subordinate  Judge 
in  that  c«ise  which  we  have  been  able  to  obtain  through  the 
courtesy  of  the  Chief  Justice  of  the  Allahabad  High  Court 
and  which  has  been  reprinted  in  the  Appendix.  The  com- 
mentary on  this  section  [has  been  re-written  and  enlarged 
upon  this  point. 

The  important  question  as  to  the  admissibility  of  evi- 
dence of  conduct  under  section  92  has  again  come  under 
consideration  in  several  recent  cases  and  has  been  dealt  with 
at  length  in  the  commentary,  and  at  p.  481   we  have  stated 
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PREFACE  TO   FOURTH   EDITION.  Vll 

what  appears  to  us  to  be  the  true  rule  on  the  subject  which 
has  been  more  recently  dealt  with  in  an  article  in  Nos.  20  & 
21  of  the  Bombay  Law  Reporter  of  last  year.  As  further 
supporting  the  views  there  expressed  the  following  cases  in  the 
Addenda  should  be  referred  to: — Keshavarao  Bhagwant  v.  Ray 
Pandu,  8  Bora.,  L.  R  287 ;  Maung  Bin  v.  Xfa  Hlaing,  3  L.  B.  R , 
100  F.  B.  In  Ram  Samp  v.  Allah  Rakha,  107  P.  L.  R ,  1905, 
evidence  appears  to  have  been  allowed.  The  grounds  on  which 
the  Privy  Council  proceeded  in  Ismail  Mussajee  v.  Hafiz  Boo, 
10  C.  VV.  N.,  570,  are  not  clear  but  the  decision  apparently 
rested  on  a  construction  of  the  document. 

Considerable  additions  on  the  subject  of  estoppel  have 
been  made  to  section  115,  and  we  have  thought  it  necessary 
to  expand  our  observations  on  the  nature  and  limits  of  cross- 
examination,  a  power  which  is  sometimes  abused. 

Other  alterations  and  additions  will  be  found  in  their 
respective  places  in  the  text. 

The  reported  cases  in  the  text  and  Addenda  are  noted  up  to 
the  end  of  1906.  For  the  summary  of  decisions  in  the  Addenda 
taken  from  the  L.  B.  R.,  N.  R.,  P.  L.  R.,  &  O.  C,  which  we 
have  not  previously  cited,  we  are  indebted  to  Mr.  Sanjiva 
Row's  excellent  Digest.  The  excessive  bulk  of  the  Addenda 
is  both  recognised  and  regretted.  It  is  due  to  an  unfor- 
tunate accident  which  prevented  for  some  months  the  printing 
off  of  the  book  after  the  whole  of  it  htd  been  set  in  type. 
As  is,  however,  often  the  case  with  reported  decisions  in 
this  country,  a  large  number  of  those  cited  in  the  Addenda, 
.scarcely  do  more,  in  their  favourable  results,  than  freshen  know- 
ledge, either  by  recalling  what  has  been  previously  said  by 
other  judges,  or  by  restating  in  ampler  form  the  concise  definition 
of  the  Legislature.  Such  cases  therefore  while  they  add  to,  do 
not  alter  the  text.  With  a  few  exceptions  we  have  not  drawn 
afresh  on  American  case-law.  A  very  proper  tendency 
now  prevails  to  restrict  any  excessive  citation  from  this 
source.  (See  In  re  Missouri  Steamship  Co.,  42  Ch.  D. ;  321, 
330,  331). 
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While  recourse  to  it  doubtless  not  infrequently  serves  a  pur- 
pose more  useful  than  a  mere  display  of  learning,  yet  most  will 
we  think  judge  the  sensible  freedom  of  modern  English  practice 
to  be  (particularly  in  this  country)  of  better  example  than 
the  technicality  which  is  not  uncommonly  to  be  found  in  the 
trials  of  cases  by  the  American  Courts.  The  few  Aanerican 
decisions  therefore  which  have  been  added  are  those  only  which 
have  been  selected  by  Prof.  Wigmore  in  support  or  illus- 
tration of  such  portions  of  his  exposition  of  the  law  as  have 
been  quoted  in  this  work.  It  is  instructive  in  this  connection 
to  note  how  few  are  the  cases  on  evidence  in  the  English  Law 
Reports  of  recent  years  as  compared  with  the  past.  This 
circumstance  is  due  to  the  growing  sense  of  the  inutility  of 
many  objections  to  evidence  and  to  a  desire  to  free  all  judicial 
enquiry  of  anything  which,  without  sound  and  certain  justifi- 
cation, may  baulk  or  hinder  it.  The  dictum  of  the  Judicial 
Committee  in  Ameeroonissa  Khatoon  v.  Abedoonissa.  Khatoon, 
23  W.  R.,  208,  209,  now  represents  also  the  views  of  other 
English  Courts.  It  may,  however,  be  necessary  to  add  that  a 
proper  interpretation  and  liberal  application  of  the  law  is  not  the 
.same  thing  as  the  abrogation  of  it. 

In  the  Appendix  we  have  at  request  restored  the  Pro- 
ceedings in  Council  prior  to  the  passing  of  the  Bill,  which 
appeared  in  the  first  two  editions  but  were  omitted  in  the 
last.  We  agree  that  these  proceedings  will  be  generally  consi- 
dered useful  as  they  and  the  Introduction  of  Sir  James  F, 
Stephen,  here  reprinted,  form  a  complete  explanation  of  the 
Act  by  its  chief  framer  and  others  who  approved  of,  and  were 
responsible  for  it. 

)  A    A 

\Uh  March  1907.    \ 

S  J.  G.  W. 
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PREFACE  TO  THIRD  EDITION. 

Though  but  a  comparatively  short  time  has  elapsed  since 
the  publication  of  the  Second  Edition,  a  considerable  number 
of  cases  of  importance  have  been  decided  during  that  period 
which  have  been  incorporated  in  the  text.  The  additions 
made  are,  however,  not  limited  to  these.  Former  editions 
contained  generally  speaking,  only  those  Indian  cases  which 
are  in  the  Weekly  Reporter,  Bengal  Law  Reports,  Calcutta 
Law  Reports,  Calcutta  Weekly  Notes  and  the  Authorized 
Law  Reports.  The  present  edition  includes  also  cases  reported 
in  the  Madras  Law  Journal,  the  Bombay  Law  Reporter  and 
the  Allahabad  Law  Journal.  Further,  not  merely  has  the 
whole  work  been  revised  and  brought  up  to  date,  but  portions 
have  been  re-written,  such  as,  amongst  others,  the  matter 
relating  to  Brokers'  Books  and  Notes  in  the  Commentary  to 
section  91,  and  other  portions  are  entirely  new,  of  which  the 
Commentary  at  pp.  254 — 263  dealing  with  the  important  and 
recurring  question  as  to  the  party  on  whom  the  onus  lies  of 
proving  the  voluntary  charsicter  of  a  confession,  may  be  taken 
as  an  example.  The  inclusion  of  all  this  new  matter,  and  the 
desire  on  the  Authors'  part  to  limit  an  already  bulky  work  as 
much  as  possible  to  its  strict  subject  have  necessitated  the 
exclusion  of  certain  matters  appearing  in  the  last  from  the 
present  editions.  They  are,  moreover,  of  opinion  that  the 
Appendices  in  last  editions  reproducing  former  legislation  and 
the  Debates  in  Council  upon  the  Evidence  Act  Bill  have  been 
sufficiently  circulated,  at  any  rate  for  the  present.  Some  other 
Appendices  which  dealt  with  Civil  Procedure  are  strictly 
foreign  to,  though  connected  with  some  of,  the  matters  treated 
by  this  Act.  There  still  remains  much  in  the  text  itself  which 
is  open  to  the  same  comment  and  which  therefore  appears  in 
this  edition  for  the  last  time.  Such  of  this  and  of  the  matter 
already  removed  which  relates  to  Civil  Procedure  will  be  in- 
corporated in  the  Commentary  on  the  Civil  Procedure   Code 
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which  the  Authors  have  in  preparation.  It  has  been  suggested 
that  the  statement  on  page  39  that  the  Act  is  printed  as 
modified  up  to  the  10th  February  1899  may  create  misap- 
prehension. That  date  is  given  as  that  of  the  Government 
publication  of  the  Act.  There  have  been  no  modifications 
since  then.  The  cases  cited  including  the  Addenda  are  those 
reported  up  to,  and  including  the  month  of  November  1904. 

Calcutta,         )  A   A. 

20th  January  1905.  |  J.  G.  W. 
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PREFACE  TO  SECOND   EDITION. 

The  present  edition  has  been  revised  throughout.  The 
text  and  addenda  contain  all  decisions  reported  up  to  the 
present  month.  Portions  of  the  book  have  been  re-M'ritten, 
such  as  amongst  others,  the  notes  to  sections  13,  44,  45 — 47, 
92  and  110.  Other  portions  which  appeared  in  the  former 
edition  in  the  text  have  been  placed  in  the  Appendix,  such  as 
those  dealing  with  Discovery,  Evidence  on  ^Commission,  Res 
Jiidicata,  Stamps,  Registration,  Oaths,  Bankers'  Books  and 
others.  The  matters  therein  treated  are  the  subject  of  other 
Acts  and,  with  a  view  to  facilitate  reference,  an  endeavour 
has  been  made  in  the  present  edition  to  limit  the  notes  in 
the  body  of  the  work  to  an  exposition  of  the  law  contained 
in  the  .sections  to  which  they  are  appended. 

CxLCCTrA,  I  A.  A. 

3Vst  Augiist,  1902.       )  J.  G.  W. 
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PREFACE  TO  FIRST  EDITION. 

In  the  preparation  of  this  Commentary  on  the  Indian 
Evidence  Act  the  Authors  have  striven  to  meet  the  wants, 
both  of  the  profession  and  of  students,  believing  that  a  work 
framed  merely  for  the  use  of  one  of  these  classes  will  prove 
unsuited  to  the  needs  of  the  other.  Much  that  must  be  set 
out  for  those  who  have  little  or  no  knowledge  of  the  subject, 
is  superfluous  to  the  professional  reader ;  while  the  close  and 
elaborate  detail  which  the  practising  lawyer  requires  is  not 
only  useless,  but  often  a  source  of  confusion,  to  the  beginner. 
The  novel  scheme  of  this  work,  which  is  designed  to  satisfy 
the  wants  of  both  classes  of  readers,  demands  a  few  words  of 
explanation. 

The  Act  is  divided  into  three  Parts  and  eleven  Chapters. 
Each  Part  and  Chapter  is  preceded  by  an  Introduction 
dealing  with  its  subject-matter.  The  Introduction  prefixed 
to  the  Parts  or  main  divisions  of  the  Act  are  more  general 
in  character  and  broader  in  treatment  than  those  which 
precede  the  Chapters  ;  while  these  again  exhibit  less  detail 
than  is  found  in  the  notes  appended  to  the  sections.  Ele- 
mentary notions  are  explained  and  a  general,  and  sometimes 
historical,  survey  of  the  subject  of  the  sections  is  given  in 
the  several  Introductions  which  also  contain  references  to 
matters  akin  to,  but  not  part  of,  the  actual  material  of  the 
Act.  While  these  Introductions  will,  as  the  Authors  hope, 
be  of  aid  to  students,  the  separation  of  their  subject-matter 
from  the  commentary  to  which  alone  the  profession  will 
in  general  refer,  should  spare  the  practitioner  in  search  of 
decisions  bearing  directly  upon  the  meaning  of  the  sections 
unnecessary  reading.  A  short  paragraph  immediately  follows 
each  section  presenting  with  all  possible  brevity  the  principle 
upon  which  it  is  founded  and  has  been  enacted.  This  para- 
graph is  succeeded  by  a  note  of  cognate  sections,  which 
in  turn  is  followed  by  a  collection  of  references  to  Standard 
English,    American,   or   Indian   text-books  dealing   with  the 
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material  of  the  section.  The  authors  are  indebted  in  part 
for  the  idea  of  this  arrangement  to  the  recent  work  by 
Mr.  S.  L.  Phipson  on  the  Law  of  Evidence  (London,  1892). 
Next  comes  the  Commentary  proper  on  the  section  which 
elucidates  its  important  words  and  phrases  by  the  aid  of 
the  case-law  and  text-books. 

The  work  as  thus  finished  departs  in  many  respects  from 
the  original  and  advertised  plan  of  its  authors.  At  the  out- 
set they  proposed  to  write  a  short  Commentary  for  the  use 
of  the  profession  only  and  to  collect  therein  the  provisions 
of  all  other  Acts  on  the  Indian  Statute-book  which  touch 
upon  this  branch  of  the  law.  They,  however,  realised  in  the 
course  of  their  task  that  though  a  book  so  planned  might 
be  of  assistance  to  members  of  the  profession  practising  in 
the  Presidency  Towns  with  large  libraries  available  for  re- 
ference, it  would  yet  be  of  little  use  to  others  in  the  mofussil. 
The  attempt  to  serve  a  wider  circle  of  readers  has  entailed 
a  large  increase  in  the  bulk  of  the  work  beyond  the  limits 
originally  proposed,  while  the  length  of  time  consumed  in 
its  preparation  in  its  modified  form  has  prevented  the  in- 
clusion of  that  complete  collection  of  provisions  of  other  Acts 
bearing  upon  this  branch  of  the  law  to  which  allusion  has  been 
made.  The  more  important  of  these  provisions  (taken  from 
more  than  a  hundred  Acts  and  Regulations)  will,  however,  be 
found  in  the  Commentary  and,  should  another  edition  be 
called  for,  the  authors  hope  to  make  it  complete  in  this 
respect.  At  the  instance  of  several  correspondents  the  au- 
thors have  republished  a  full  record  of  the  proceedings  in 
Council  and  of  the  Law  Commissioners  relative  to  the  pre- 
paration of  this  Act ;  as  also  the  text  of  the  preceding  Act 
(II  of  1855)  with  reference  to  the  provisions  of  which  many 
of  the  decisions  here  cited  were  decided.  The  full  Index 
which  closes  the  book  will,  it  is  hoped,  notwithstanding  the 
increased  bulk  of  the  work,  render  the  search  for  references 
lx)th  easy  and  expeditious. 

The   authors  desire  to  acknowledge  the   assistance  they 
have  derived  from  the  standard  works  on  the  Law  of  Evidence 
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published  in  this  country,  in  England,  and  in  America.  In 
especial,  much  aid  has  been  gained  from  the  American  text- 
books, amongst  which  are  perhaps  the  most  valuable  and 
scientific  works  on  this  branch  of  the  law.  The  Law  of 
Evidence  as  it  obtains  in  the  Courts  of  the  United  States 
is  founded  upon  the  English  Law  and  is  in  nearly  every  respect 
identical  with  the  law  which  prevails  in  England  and  in  this 
country ;  and  though  it  is  not  of  binding  authority  upon 
Indian  Judges,  yet  the  decisions  of  those  Courts  are  as  Lord 
Chief  Justice  Cockburn  said  in  England  {Scaratnanga  v. 
Stamp,  L.  R,  5  C.  P.  D.,  295,  303),  and  Sir  Lawrence  Peel 
observed  in  this  country  {Braddon  v.  Ahbot,  Tailor  and 
Bell's  Reports,  342,  359,  360  ;  Malcolm  v.  Smithy  ib.,  283,  288), 
of  great  value  to  a  correct  determination  of  questions  for 
which  our  own  or  the  English  law  offers  no  solution.* 
Following  the  Table  of  Cases  cited  is  printed  a  Bibliography, 
the  first  published,  •  of  works  upon  the  Law  of  Evidence. 
References  in  the  text  to  any  of  these  works  are  to  the  last 
editions,  unless  where  otherwise  expressly  stated.  Every 
effort  has  been  made  to  collect  the  whole  of  the  Indian  case- 
law  touching  the  subject  of  evidence.  The  decisions  reported 
during  tlie  progress  of  this  work  through  the  press  (up  to 
and  including  the  month  of  December  1897)  are  collected  in 
the  Addenda. 

Calcutta,  ^  A.  A. 

March,  1898.  (  J.  G.  W. 

*  But  sec  also  ol>servnt ions  in  Preface  to  the  Fourth  Bdttion. 
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Ss.  SS«  11>  116. — ^Wliere,  in  a  suit  {or  rent  of  land  from  defendant,  plaintiff  alleged  that 
be  bought  the  land  from  the  defendant  and  thereafter  leased  it  to  him  year  by  year  and  the 
defeodant  totally  denied  the  sale  and  the  lease,  no  question  of  tide  was  held  to  arise  on  the 
pleadings  because,  if  the  lease  were  proved,  the  defendant  would  be  estopped  by  s.  116  of 
the  Act  from  denying  his  landlord's  title.  The  faot  in  issue  in  the  ease  was  held  to  be  (be 
lease  alone,  but  evidence  might  be  given  of  the  faot  of  the  sale  also,  as  a  relevant  fact,  corro- 
bocatave  of  the  fact  of  the  lease.  Therefore,  evidence  relating  to  the  sale  was  rightly 
admitted  and  was  righUy  considered  by  the  Lower  Appellate  Court,  but  that  Court  was  in 
error  in  having  r^arded  the  fact  of  the  sale  as  a  fact  in  issue.  Kaung  Hla  Pru  v.  iSait  Paw, 
3  L.  B.  B.,  90. 

S.  6.  Objection  to  Svidenoe. — The  only  question  in  the  suit  was  whether  the 
Court  of  first  instance  was  right  in  having  admitted  a  copy  of  a  sale-oertifioate  in  jdaoe  of 
tbe  original,  which  was  not  proved  to  have  been  lost.  Held,  that,  when  the  copy  was  filed 
bT  the  defendant,  plaintiff  did  not  take  any  objection  to  its  admission.  ConsequenUy,  no 
objection  ooold  be  entertained  in  appeal  as  to  its  admissibility.  Thet  She  v.  Maung  Ba,  3 
K  B.  B.,  49. 

S.  13, — The  plaintiff  sued  the  defendants  for  possession  of  an  estate,  on  the  assertion 
that  she  was  the  daughter  of  its  last  undisputed  owner.  The  defendants  resisted  the  daim, 
on  the  ground  that  the  jdaintiff  was  excluded  from  inheritance  by  virtue  of  a  custom  pre- 
vailing in  the  family  and  tribe  to  which  the  partiee,  who  were  Songarha  GhcmMans,  belonged. 

Hdd  that  there  was  no  objection  to  a  party  jdeading  that  a  custom  obtains  both  in  a 
famfly  and  in  the  tribe  to  which  that  family  belongs ;  but  he  must  prove  that  the  custom  is 
liirwiiwg  on  the  family,  whether  he  confines  his  evidence  and  plea  to  the  family  or  not. 

A  custom,  to  be  valid,  must  be  ancient,  continuous,  reasonable  and  definite,  and  all 
this  most  be  established  by  clear  and  unambiguous  evidence.  Muaamat  Pariati  Kuar 
T.  Jtam  Chani/rofpai  Knar;  6  O.  C,  94. 

SS- 18,  85. — It  was  the  practice,  in  old  times,  for  the  Lower  Courts  in  Bengal  to  set  out 
tiie  iileadings  in  tiieir  judgments,  and  this  practice  was  recognised  by  Circulars  issued  by  tbe 
Sadder  Dewany  Adalut.  Such  judgments  are,  therefore,  admissible  in  evidence  under  this 
•eoticHi  as  an  admission  by  a  party.  They  are  also  admissible  under  s.  13  of  the  Act  as 
iostanoes  in  which  the  right  in  question  was  claimed  and  disputed  and  disallowed.  Bhaya 
Diryuf  Deo  v.  Pande  Fateh  Baliadoor  Bam,  3  C.  L.  J.,  621. 

S.  18. — A  decree  by  a  oo-sharer  landlord  is  not  admissible  as  evidence  as  to  the  rate  of 
reot  in  a  suit  brought  by  another  co-sharer.  Abdvl  AH  v.  Baj  Chandra  Dat,  10  C.  W.  N., 
1084. 

ConfessiOII.  p.  108  A  'confession'  is  'an  admission  made  at  any  time  by  a  person 
charged  with  a  crime  stating  or  suggesting  the  inference  that  he  committed  the  crime',  so,  an 
incriminating  statement,  t^ch  faUs  short  of  an  absolute  confession,  but  from  which  the 
inference  of  guilt  follows,  is  a  '  confession. '  Such  a  statement,  if  made  by  the  accused  while 
m  Police  custody,  ought  to  be  excluded  from  consideration  as  inadmissible  in  evidence. 
Bakiman  v.  B.,  61  P.  L.  E.,  1906 ;  2  Cr.  L.  J.,  230. 

Ss.  21,  84,  25,  26,  27  applied  and  discussed  in  Harbant  v.  B.,  8  O.  C,  395. 

S.  30. — Statements  made  in  Court  by  one  accused  incriminating  a  co-acoosed,  but  excul- 
pating himself,  are  not  confessions  and  cannot  legally  be  taken  into  consideration  as  against 
the  co-aocmed.  A  statement  made  to  the  police  by  an  accused  person  to  the  effect  uiat  if 
certain  other  persons  were  sent  for,  he  would  see  that  some  other  property  was  traced  out, 
is  not  evidence  to  prove  that  the  accused  had  been  guilty  of  abetment  of  theft.  Bisham  Dutt 
T.  «..  2  A.  L.  J.,  53;  2  Cr.  L.  J.,  22. 

S.  82,  oL  (1). — The  commission  of  a  violent  assault,  by  several  accused  persons,  upon 
two  persons,  caused  their  death.  Held,  that  the  statements  of  a  deceased  person,  made  prior 
to  his  death,  as  to  the  cause  of  his  death,  or  as  to  any  of  the  oireumstances  of  the  transac- 
tion which  brought  about  his  death,  were  relevant  as  against  all  the  accused.  Khana  v.  B.,  67 
P.  L.  R.,  1905 ;  TCr.  L.  J.,  237. 

S.  82,  CI.  (1) ;  page  201,  n.  (5) :  B.  r.  aamiruddin  foUowed  in  B.  v.  Dauiat  Kunifra> 
6  0.  W.  N.,  921  (1902)  and  «e«  as  to  proof  of  dying  declarations.  B.  v.  Maihura  Thakur,  6  C. 
W.  N.,  72  (1901). 

&  88,  Cls.  (4),  (5).— Neither  oL  (4)  nor  ol.  (6)  of  b.  32  of  this  Act  justifies  the  admission 
of  hearsay  evidenoe  upon  the  question  whether  a  partionlar  person  survived  another  or  upon 
tbe  questMrn  wbetiier  a  man  was,  at  the  time  of  his  death,  joint  with,  or  separate  from,  other 
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members  of  his  family,  nor  can  the  grounds  of  the  opinion  of  a  deceased  person,  as  to  the 
existence  of  a  custom,  even  if  stated  to  a  witness,  be,  as  such,  proved  under  that  section. 

When  a  Tntnees  speaks  to  facts  which  occurred  in  his  own  life-time,  in  his  own  family, 
village  or  neighbourhood,  after  he  emerged  from  childhood,  it  may  be  presumed  that  he  is 
testifying  to  his  own  knowledge ;  but  when  he  speaks  of  instances  of  the  application  of 
the  custom  or  particular  facts  which  occurred  before  he  was  bom  and  he  does  not  give  the 
source  of  his  information,  it  cannot  be  presumed  that  he  is  repeating  information  acquired 
from  his  father  or  grand-father  or  some  other  person,  who  would  be  likely  to  have  been 
aware  of  the  facts. 

On  the  contention  that  certain  documents  filed  by  the  defendants  were  not  admissible 
in  evidence  as  they  related  to  the  succession  to  a  raj  or  gaddi,  while  it  was  exincesly  admitted 
that  the  succession  to  the  estate  in  suit  was  not  governed  by  such  a  rule,  it  was  held  that 
those  documents  were  admissible  in  proof  of  the  custom  set  up  by  the  defendants,  although 
they  related  to  estates  which  devolved  upon  a  single  heir.  Muttamat  PmhaH  Knar  v.  Rani 
Chandrapai  Kvar,  8  O.  C,  94. 

Sa.  88  (5),  85. — A  register  of  baptism,  while  evidence  of  that  fact  and  of  the  date  of  it, 
furnishes,  even  if  it  states  the  date  of  a  person's  birth,  no  proof  of  the  age  of  that  person 
further  than  that,  at  the  date  of  such  ceremony,  the  person  referred  to  was  already  bom. 
Evidence  regarding  the  date  of  a  man's  birth  has  been  held  under  certain  circumstances 
to  be  admissible  under  a.  32  (5) ;  but,  in  the  case  of  an  entry  in  the  register  in  question, 
there  is  nothing  to  show  by  whom  the  statement  entered  was  made,  much  less  that  the  per- 
son making  the  statement  had  any  special  means  of  knowledge.  Collier  v.  Baron,  2  N.  L. 
R.,  34.  As  to  proof  of  date  of  birth  after  lapse  of  years,  see  Natoab  Shah  Ara  Begam  v. 
Nanbi  Begam.  11  C.  W.  N.,  130  (190fi)  P.  C. 

S.  38. — A  Sessions  Judge,  finding  that  the  witnesses,  who  had  been  summoned  to  give 
evidence  for  the  prosecution,  did  not  appear  upon  the  date  fixed,  adjourned  the  case  for 
eighteen  days  and  ordered  fresh  summonses  to  be  issued.  On  the  adjourned  date,  the 
witnesses  were  again  absent.  Thereupon,  the  Sessions  Judge  made  use  of  the  evidence 
which  those  witnesses  had  given  before  the  committing  Magistrate,  purporting  to  do  so 
under  s.  33.  Beld,  that  the  evidence  could  not  be  so  used,  but  the  Sessions  Judge  ought  to 
have  directed  warrants  to  issue  to  enforce  the  attendance  of  the  prosecution-witnesses  and 
compelled  their  attendance  in  Court.  B.  v.  Nanhe  Khan,  A.  W.  N.  (1905),  202 :  2  A.  L.  J., 
699 ;  2  Cr.  L.  J.,  518. 

S.  85- — Upon  a  question  of  custom,  a  wajib-nl-art  is  generally  more  valuable  as  a  record 
of  opinion  of  persons  presumably  acquainted  with  the  custom,  than  as  an  official  record  of 
the  custom  ;  but,  if  dmy  attested  by  settlement  officials  and  signed  by  zemindars  of  the  village 
to  which  it  relates,  it  may  be  admitted  in  evidence  under  this  section-  Musamat  Parbati 
Kwtr  V.  Rani  Chandrapai  Kvar,  8  O.  C,  94. 

Entries  in  v>ajib-vl-arz  are  admissible  under,  to  prove  family  custom  of  inheritance 
Miusamat  LaU  v.  MuHi  Dhar,  10 C.  W.  N.,  730  ;  3  All.  L.  J.,  415  ;  8  Bom.  L.  R.,  402  (P.  C). 

S.  86. — Maps — substantial  accuracy  and  so  on  sufficient:  Luihi  Narain  v.  Jodu 
Nath,  21  C,  604,  510,  611  (1893)  [Burden  of  proof  in  boundary  suits].  .Vonmohini  Debt 
V.  Samamoy»  Debi,  27  C,  336. 

S.  44. — A  consent-decree  will,  except  in  cases  of  fraud  or  collusion,  be  binding  on  all 
parties  thereto,  so  long  as  it  subsists.  A  party  to  such  a  decree  cannot  escape  from  its  effects, 
merely  by  the  plea  tiiat  his  consent  thereto  was  given  by  his  pleader  in  excess  of  his 
authority.  The  exceptional  case  of  fraud  or  collusion  will  have  to  be  specifically  alleged 
and  substantiated  by  the  oartv  setting  it  uo.  Baikantha  Nath  Roy  Chowdhry  v.  Mohendra 
Nath  Roy,  1  C.  L.  J.,  66. 

Haintifi  having  obtained  letters  of  administration  to  the  estate  of  a  deceased  land- 
lord sued  a  tenant  for  rent.  The  latter  in  his  written  statement  objected  that  the 
letters  of  administration  had  been  obtained  upon  a  misrepresentation  by  the  nIaintiS  as 
to  his  relationship  with  the  intestate. 

Hdd,  that  assuming  that  the  letters  of  administration  could  be  regarded  as  an  order 
within  the  meaning  of  s.  44  of  this  Act,  the  allegations  of  the  defendant  were  not  such  as 
would  entitie  him  to  go  into  evidence  for  the  purpose  of  proving  that  the  letters  of  adminis- 
tration were  invalid  in  law.  And  also  that  such  a  defence  comd  not  be  successfully  raised 
so  long  as  the  letters  of  administration  were  not  revoked  by  a  competent  C!ourt :  Ambiea 
Charan  Das  v.  Kola  Chandra  Das,  10  C.  W.  N.,  422. 

S.  46. — In  a  suit  for  infringement  of  trade-mark  evidence  of  opinion  as  to  the  proba- 
bility of  the  purchaser  being  deceived  o.  otherwise  is  not  admissible.  For  this  is  the  point 
the  (Jonrt  is  asked  to  decide.  Nooroodin  Sahib  v.  Sowden,  15  M.  L.  J.,  45  (F.  B.) :  Nemi  Chand 
V.  Wallaee,  4  C.  L.  J.,  268  [and  this  is  so  not  only  on  the  issue  of  the  infringing  nature  of 
the  mark  but  also  upon  the  question  whether  persons  in  objecting  to  and  taking  proceedings 
with  reference  to  the  mark  did  so  honestly  and  without  malice] ;  foil.  North  Cheshire,  etc 
Brewery  Co.  v.  Matichester  Brewery  Co..  1899  H.  L.,S3,  84,  86  and  «ee  also  as  to  evidence 
of  expwts  and  duty  of  Judge  in  "  passing  off' '  cases  L.  R.  (1901),  A.  C,  308 ;  L.  R.  (I90I), 
I  Ch.,  136 ;  L.  R.   (1903),   1   Ch.,  211— 227. 
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S.  48- — Entries  made  in   WajA-nl-arz  are  admissible  under,  as  record  of  opinions  a 
to  the  existence  of  family  custom  of  inheritance  by  persons  iikelv  to  know  of  it,  Mwtsamal 
laU  V.  MutH  Dhar.   10  C.  W.  N.    730 :  3  AU.  L.  J..  415 ;  8  Bom".  L.  R.,  402  (P.  C). 

S.  63. — A  copy  of  a  copy  of  a  mvlpuUa  is  not  admissible  even  as  secondary  evidence 
of  the  contents  of  the  original.  Secretary  of  State  v.  Mangheshwar  Kriahnayyar,  16  M.  L. 
J..  147 :  28  M.,  257. 

Ss.  70,  114.  Suit  for  foreclosure.  Some  of  the  original  mortgagors  admitted,  while 
others  denied,  execution  of  the  mortgage-deed  sued  on.  The  first  Court  threw  on  the  plaintiff, 
the  burden  of  proving  the  mortgage  to  be  a  vtJid  one.  The  attesting  witnesses  were 
examined  and  they  deposed  that  they  saw  the  executants  sign  and  that  they  attested 
the  document  but  they  were  disbelieved  by  that  Court,  which,  therefore,  held  the 
deed  to  be  operative  merely  as  a  simide  money -bond.  The  plaintiff  appealed  and  the 
Divisional  Judge  held,  that,  as  the  execution  of  the  deed  had  been  proved  and  the  attesta- 
tion was  one  prima  facie  duly  made,  it  should  be  presumed  valid  unless  there  was  definite 
evidence  showing  the  contrary,  and,  that,  as  the  burden  of  proof  lay  on  the  defendants  and 
they  had  not  satisfactorily  discharged  it,  plaintiffs  were  entitled  to  obtain  the  foreclosure 
decree  prayed  for.  On  second  appeal,  it  was  further  contended  in  support  of  the  mortga- 
gees that,  8.  70  of  this  Act  is  inconsistent  with  their  being  required  to  do  more  than  prove 
execution  by  the  mortgagor  of  a  deed,  which  purports,  on  its  face,  to  have  been  attested, 
but  that  contention  was  overruled  on  the  groimd  that  there  was  no  such  inconsistency 
since  the  execution  of  a  deed,  to  whose  validity  attestation  is  essential,  designates  the 
whole  operation,  including  both  the  signature  of  the  party  and  the  attestation  of  the  sub- 
scribing witnesses  and  s.  70  lays  down  no  rule  as  to  the  burden  of  proof,  but,  in  a  parti- 
cular dass  of  cases,  makes  proof  of  partial  execution  adequate  as  proof  of  complete  execu- 
tion. Held,  also  that,  where  there  is  evidence  on  both  sides  as  to  the  factum  of  attestation, 
the  maxim  '  'omnia  rite,  esse  acta' '  can  only  be  resorted  to,  if  at  all,  when  the  evidence 
on  both  sides  is  evenly  balanced.  The  maxim  operates  when  there  is  no  evidence  on 
either  side,  and  possibly  it  may  be  used  to  eke  out  unconvincing  testimony  on  one  side 
only.  In  the  present  case,  therefore,  the  decree  of  the  lower  Appdlate  Court  was  reversed, 
snce  it  had  erroneously  proceeded  as  if  the  maxim  compelled  the  mortgagors  to  show  that 
the  attesting  witnesses  could  not  have  seen  the  mortgagors  sign  the  mortgage-deed. 
Jtiama  v.  Deotmx,  2  N.  L.  R.,  10. 

S.  90. — When  a  document,  which  is  over  thirty  years  old,  has  been  tendered  under 
this  section,  it  is  for  the  Court  to  determine  (which  is  a  matter  for  judicial  discretion), 
whether  it  will  make  the  presumption  mentioned  in  the  section,  or  will  call  upon  the  party 
to  offer  proof  of  the  document,  stating  its  reason  in  the  latter  event,  and,  in  the  former, 
whether  the  presumption  has  been  rebutted  or  not.  SrituUh  Patra  v.  Kvloda  Prasad 
Banerjee,  2  C.  L.  J.,  692. 

Although  a  person  appointed  manager  by  the  Court,  of  the  property  of  an  insane 
person,  ought  to  restore  a  document  in  his  possession  as  such  manager  to  the  pro- 
prietor, when  he  is  removed  from  the  management,  his  failure  to  do  so  does  not,  having 
regard  to  the  explanation  to  this  section,  make  the  custody  of  the  document  improper  within 
the  meaning  of  the  Act.  Shyama  Charan  Nmtdy  v.  Abhiram  Oosuxtmi,  3  C.  L.  J.,  306 ;  10 
C.  W.  N.,  738;  33  C,  511. 

S.  01. — Where  two  co-parceners,  by  agreement,  appointed  a  sole  arbitrator  to  effect  a 
partition  of  ibeix  joint  ancestral  property  and  consented  that  the  partition  effected  by  the 
arbitarstor,  by  taking  the  bids  of  the  parties  for  the  property,  would  be  accepted  and  the 
award  was  thereon  made  and  written  upon  the  back  of  the  said  agreement  (which  was  not 
legistered),  held,  that  the  document  was  intended  to  be,  and  was  regarded  by  the  parties  as, 
an  instrument  declaring  rights  in  or  to  immovable  property  and  that,  since  it  did  'operate  to 
declare '  such  rights  in  immovable  property  of  value  exceeding  Rs.  100,  it  was  an  instrument 
compulsorily  registrable,  and  being  unregistered,  not  receivable  in  evidence  and  that, 
farther,  by  reason  of  s.  91  of  the  Indian  Evidence  Act,  it  was  not  open  to  the  parties  to 
prove  the  partition,  independently  of  the  document,  by  oral  evidence  aliunde.  Azimai 
Sitvh  V.    Kalwara   Singh,   71  P.  R.,  1906. 

Plaintiff  sued  to  recover  money  from  the  defendant  alleging  that  defendant  had 
executed  a  pro-note  in  his  favour  on  account  of  rent  due,  and  that,  as  the  said  pro-note 
was  not  property  stamped,  he  claimed  the  same  as  a  debt  due  under  a  prior  book  account. 
The  suit,  as  based  on  such  account,  was  admittedly  barred  by  limitation  at  the  date  of  its 
instatntaon.  It  was  contended  on  appeal  that  the  suit  was  maintainable  on  two  other 
grounds,  viz. : — 

(1)  When  the  pro-note  was  executed,  the  defendant  had  agreed  verbally  to  pay  the 
amount  in  question  on  a  certain  date  and  that  limitation  therefore  began  to  run  from 
that  date. 

(2)  Plaintiff  could  rely  upon  the  defendant's  admission  of  the  execution  of  the  pro- 
note,  leaving  it  to  him  to  prove  the  repayment  of  the  amount. 

ffel(f(l)  as  the  oral  agreement  was,  on  the  same  day,  embodied  in  a  written  agree- 
ment (pro-note),  the  pro-note  alone  could  supply  the  evidence  of  the  agreement,  ana  the 
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Utter  could  not  by  reaaon  of  this  section  be  proved  aliunde :  (2)  the  admission  as  to  the 
execution  of  the  deed  coold  not  be  relied  on,  in  respect  of  the  liabiliti/  thereunder.  Under 
these  circumstances,  granting  plaintiff  a  decree  would  be  'acting  upon'  and  giving  effect  to 
the  pro-note,  a  document,  which,  under  section  36  of  the  Stamp  Act,  could  not  be  admitted 
and  acted  upon  by  a  Court  for  any  purpose.  Qanga  Bam  v.  Amir  Chand,  66  P.  R.,  1906. 
The  consideration  for  a  contract  being  different  from  the  "terms  of  such  oontraot"  in 
proof  of  which  alone  this  section  says  that  "  no  evidence  shall  be  given,"  this  section  does 
not  prevent  extraneous  evidence  as  to  consideration.  Probal  Chandra  Qangapadkya  v. 
Chirag  AH,  33  C.  607. 

This  section  does  not  preclude  a  landlord  from  proving  improvements  in  consideration 
of  which  enhanced  rate  was  agreed  upon.  Probol  Chandra  v.  Chtrag  Ali,  11  C.  W.  N.,  62 
(1906). 

S.  92. — In  a  partition,  the  house  in  suit  and  site  near  it  fell  to  tlie  plaintiff's  share  and 
the  adjoining  house  to  the  share  of  the  defendant.  The  plaintiff  alleged  that,  when  he 
proceeded  to  onild  a  wall  over  the  site,  the  defendant,  who  had  no  right  of  way  over  the 
site,  and  who  had  other  means  of  access  to  his  house,  obstructed  the  building  of  the  wall. 
A  suit  was  then  brought  by  him  for  injunction  and  damages.  The  defendant  mainly  con- 
tended that  he  had  an  easement  of  necessity  over  the  site,  as  his  gosha  ladies  could  go  only 
by  that  land  to  the  courtyard,  and  set  up  an  agreement  at  the  time  of  partition  in  support 
of  his  alleged  right  of  way.  Hdd,  that  the  oral  evidence  of  the  i^[reement  was  not  ad- 
missible in  evidence  and  the  partition -deed  made  no  provision  for  therightof  way  claimed. 
Sabapathy  Mvdali  v.  Kuppusami/  Mudali,  16  M.  L.  J.,  226. 

Ordinarily,  oral  evidence  is  not  admissible  for  the  purpose  of  ascertaining  the  inten- 
tion of  the  parties  in  interpreting  language  used  in  a  written  document,  which  is  clear  and 
unambiguous.  Unless  the  Court  is  able  to  assume  some  oral  agreement,  it  would  be  im- 
possible to  regard  the  contemporaneous  or  subsequent  conduct  of  the  party,  as  in  itself 
evidence  to  establish  the  intention  of  the  parties  at  the  time  of  the  execution  of  the 
document.  Such  extraneous  intrinsic  evidence  would  necessarily  be  of  value,  only  as  a 
ground  for  inferring  an  oral  agreement  of  which  evidence  is  excluded  by  this  section. 

The  frand,  which  under  proviso  1  of  s.  92  may  be  proved,  must  be  fraud  which  woidd 
invalidate  the  document  and,  therefore,  subsequent  fraud  in  respect  of  the  document,  not 
such  as  to  invalidate  it,  could  not  be  a  ground  for  admitting  extraneous  oral  evidence 
under  proviso  1  of  s.  92.  The  real  effect  of  admitting  such  evidence  would  not  be  to  prove 
fraud  in  the  execution  of  the  document,  but  the  existence  of  a  different  intention  than  that 
which  appears  on  the  document  itself.  In  other  words,  it  would  be  an  attempt  to  prove 
a  different  contract  from  that  expressed  in  the  document  without  proving  any  fraud  in 
the  preparation  of  the  document  which  would  invalidate  it. 

The  "want  or  failure  of  consideration"  contemplated  by  the  proviso  1  to  s.  92  is  a 
complete  want  or  failure  of  consideration,  for  no  consequence  invalidating  the  document 
cotdd  follow  save  from  such  failure  (Contract  Act,  s.  26). 

Proviso  (6)  to  s.  92  does  not  cover  facts  which  are  intended  to  show  that  the  language 
of  a  document  meant  the  exact  opposite  of  what  it  purports  to  mean.  There  is  no  necessity 
for  the  exidaiiation  of  the  language  used  in  relation  to  existing  facts.  The  only  object  or 
use  of  sucn  evidence,  if  admitted,  would  be  to  show  that  the  language  was  mtended  to 
mean  something  which  is  utterly  incapable  of  being  expressed  by  that  language. 
Kethavarao  Bhagtoant  v.  Bay  Pandu,  8  Bom.  L.  R.,  287. 

On  the  I7th  April,  1892,  the  defendants  passed  a  sale-deed  of  certain  lands  at  G.  to 
plaintiff  for  Re.  600.  On  the  same  day,  the  plaintiff  sold  some  lands  at  T.  to  the  defend- 
ant's sister  for  Rs.  600.  No  money  passed  under  any  of  these  transactions,  the  one 
being  a  consideration  for  the  other.  In  1898,  the  plaintift  were  dispossessed  by  a 
person  deriving  title  from  a  purchaser  at  a  Court  sale  on  the  6th  June,  1886,  of  G.  lands  in 
execution  of  a  decree  asainst  the  defendants,  who  bad  somehow  remained  in  possession. 
The  plaintiffs,  thereupon,  nled  a  suit  against  the  defendants  to  recover  the  possession  of  the 
lands  at  T.,  or  in  the  alternative  for  compensation  for  the  loss  sustained  by  him  by  reason 
of  his  dispossession : 

Held  (1)  that  the  two  deeds  professed  to  be  deeds  of  conveyance  ;  and  the  mere  fact 
that  they  were  mutual  deeds  of  conveyance  would  not  make  the  transaction  an  exchange. 
Whatever  might  have  been  the  intention  of  the  parties,  having  regard  to  this  section  it  was 
impossible  to  treat  the  transaction  of  1892  as  one  for  exchange.  Hanmant  Narsinha  v. 
Oovitui  Paiuhmmg  Kamat,  8  Bom.  L.  R.,  283. 

A  registered  instrument  of  mortgage  takes  effect  against  any  oral  agreement  relating 
to  the  hypothecated  property,  snd  no  parol  agreement  which  purports  to  modify  the 
terms  of  the  contract  of  mortgage  by  reducing  the  amount  recoverable  thereunder,  by 
taking  away  the  right  of  sale,  and  by  providing  for  the  payment  of  the  reduced  debt  by  a 
sale  of  other  property,  can  be  proved,  in  view  of  the  provisions  of  this  section.  Mahoraj 
Singh  V.  Baja  Mwant  Singh,  3  A.  L.  J.,  274  ;  A.  W.  N.  (1906),  117  ;  28  A.,  608. 
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The  {daiatifE  sued  to  redeem  his  land  alleging  that  his  lands  were  mortgaged  with  tiie 
defendants  under  a  nominal  sale-deed.  The  lower  Appellate  Court  treating  the  contract 
as  embodied  in  the  deed  as  one  of  sale  rejected  the  suit : 

HM,  that  the  question  involved  was  not  whether  the  document  was  one  of  sale  or 
mortgage  but  whether  the  real  agreement  between  the  parties  was  embodied  in  the  docu- 
ment.    Ansa  Tvka  v.  Kenehappa  Satappa,  8  Bom.  L.  B.,  669. 

Evidence  of  intention  cannot  be  given  for  the  purpose  merely  of  construing  a  docu- 
ment. And  this  section,  subject  to  the  proviso  therein  contained,  forbids  evidence  to  be 
given  of  any  oral  agreement  or  statement  for  the  purpose  of  contradicting,  varying, 
adding  to,  or  subtracting  from  the  terms  of  any  contract,  grant  or  other  disposition  of 
property,   the  terms  of  which  have  been  reduced  to  writing  as  mentioned  in  that  section. 

Whil^  there  are  restrictions  on  the  admissibility  of  oral  evidence  referred  to  ab  ove,  s.  ft2 
in  its  first  proviso  recognises  that  facts  may  be  proved  by  oral  evidence  which  would  invali- 
date a  document  or  entitle  any  person  to  any  decree  or  order  relating  thereto.  And  where 
one  party  induces  the  other  to  e<Kitract  on  the  faith  of  representations  made  to  him,  any 
one  of  which  is  untrue,  the  whole  contract  is  in  a  Court  of  equity  considered  as  having 

been  obtained  fraudulently.    Abaji  Annaji  v.   Luxtnan  Tukaram,  8  Bom.  I>.  R.,   663,  ;  30 

B..  426. 

Plaintiff,  having  executed  a  deed  of  sale  of  his  lands  to  the  defendant  as  an  absolute 
and  onconditional  conveyance,  now  brought  this  suit  asking  for  a  declaration  that  a 
^ansaction  was  a  mortgage  and  not  an  out-and-out  sue  and  for  an  order  that  the 
defendant  should  reconvey  the  property  to  him  on  his  paying  the  purchase-money 
into  Conrt.  On  the  side  of  the  plaintiff,  there  was  evidence  to  the  effect  that  the  transac- 
tion was  entraed  into  as  a  temporary  sale  to  enable  the  defendant  to  raise  money  for  the 
plaintiff  and  on  the  understancUng  that  plaintiff  was  to  be  allowed  to  redeem  the  property 
whenever  he  could  do  so,  the  defendant  having  ureed,  during  the  negotiations  and  when 
the  deed  of  sale  was  executed,  to  allow  the  plaintiff  to  redeem  at  any  time.  There  was  also 
evidence  of  the  acts  and  conduct  of  the  parties  tending  to  show  that  there  must  have  been 
Rich  an  agreement  between  them.  The  Court  of  first  instance,  by  its  decree,  allowed  t^e 
plaintiff  to  redeem  the  property,  but  the  lower  Appellate  Court  reversed  that  decision  on 
the  ground  that  the  above  evidence  to  show  that  the  transfer  to  the  defendant  was  by  way 
of  mortgage  or  conditional  sale,  and  not  an  outright  sale,  as  the  instrument  of  transfer 
purported  to  be,  was  inadmissible.  On  a  reference  to  the  Full  Bench,  on  second 
appeal,  of  the  question  whether  evidence  of  a  contemporaneous  oral  agreement,  or  of 
the  conduct  of  the  parties,  is  admissible  to  show  that  a  transaction  reduced  to  the 
form  of  a  deed  of  unconditional  sale  was  in  foot,  or  was  intended  to  be,  a  conditional 
sale  or  mortgage.  Held,  that,  in  cases  in  which  it  is  attempted  to  show,  by  evidence  of  a 
contemporaneous  oral  agreement  to  that  effect,  that  a  transaction  reduced  to  the  form  of 
a  document  and  purporting,  by  that  document  to  be  an  absolute  sale  was  in  reality  a  mort- 
gage or  conditional  s<ue,  the  Courts  cannot  admit  any  such  evidence,  the  same  being  excluded 
by  the  terms  of  this  section,  unless  when  admissible  as  covered  by  one  or  more  of  the  pro- 
visos to  that  section. 

Evidence  of  conduct  of  the  parties  is  also  inadmissible,  as  such  evidence  could  be  rele- 
vant, (mly  on  the  ground  that  the  conduct  leads  to  the  inference  that  there  was  a  contem- 
poraneous oral  agreement  or  statement  between  the  parties  that  the  absolute  sale-deed  was 
to  operate  only  as  a  mortgage  and  not  as  a  sale,  but  tiiis  section  enacts  that  no  evidence  of 
any  oral  agreement  shall  be  admitted  to  vary  the  terms  of  the  contract  or  grant,  and  no 
exception  is  made  in  the  provisos  in  favour  of  evidence  which  consists  of  the  acts  and 
conduct  of  the  parties  from  which  an  inference  might  be  drawn  that  there  was  such  an  oral 
agreement.     Maung  Bin  v.  Ma  Hlaing,  3  L.  B.  R.  100  (F.  B.). 

Held,  that  notwithstanding  the  provisions  of  this  section,  tiie  defendants  were  entitled 
to  show  tiiat  a  document  purporting  to  be  a  deed  of  sale  executed  by  them  was  intended 
to  be  a  mortgage  and  not  a  sale.    Bam  Sarup  v.  Allah  Bakha,    107  P.  L.  R.,  1905. 

Wheie  a  partition-deed,  in  which  special  provisions  were  made  for  giving  means  of  access 
to  various  portions  of  the  partitioned  property,  was  silent  as  to  means  of  access  over  the 
share  in  question,  hdd,  that  an  alleged  contemporaneous  oral  agreement  to  add  to  the  terms 
of  the  p^ition-deed  was  inadmissible  in  evidence  by  reason  of  this  section.  Krithnamaratu 
V.  Uarrajn,  28  M.,  496. 

The  Privy  Council  recently  have  held  that  a  transaction  which  purported  to  be  a  sale 
was  really  a  gift.  In  this  case  K  B  through  her  attorneys  conveyed  the  property  to  her 
daughter  H  B  apparently  as  and  by  way  of  sale  ;  and  though  K  B  took  under  the  docu- 
ment and  alleged  it  was  a  sale  ancl  that  she  had  paid  the  purchase  price  it  was  held 
as  above.    ItnaU  Miutajee  v.  Hafiz  Boo,  10  C.  W.  N.,  670. 

Ss,  92  (6),  98. — Evidence  held  admissible  under,  because  it  showed  how  the  plaint 
document  was  related  to  existing  facts  and  because  the  nature  of  the  landed  t«iures 
was  a  special  matter  which  could  not  be  stated  off  hand,  but  required  to  be  elucidated 
by  a  iMoence  to  the  particular  facts.  Raja  Qour  Chandra  v.  Saja  Makunda  DA,  9 
C.  W.  N..  710,  jitr  Pargiter,  J. 
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Sb.  82,  99. — ^The  plaintiff  sued  to  recover  one-fourth  of  tlie  price  of  a  house  alleged 
to  have  been  gold  by  the  fint  defendant  to  the  second  defendant,  the  claim  being  based 
upon  a  local  custom.  The  transaction  between  the  defendants  was  <»tensibly  not  a  sale 
but  a  usufructuary  mortoage.  Hdd,  that  the  plaintiff,  not  being  a  party  to  the  transaction 
was  entitled  to  give  evi^nce  to  show  that  what  purported  to  be  an  usufnictuai^  mortgage 
was  not  in  reality  such,  but  was  in  fact  a  sale.  Bageshri  Dayal  v.  Paneho,  A.  W.  N.  (1906), 
98 ;  3  A.  L.  J.,  314 ;  28  A.,  473. 

Ss.  101—104.    Presninptloii  sUftliie:  burden  of  proof,  p.  529.— 

Where  the  fact,  giving  rise  to  such  a  presumption  as  may  be  drawn  under  s.  114.  is  un- 
disputed and  no  explanation  negativing  the  presumption  is  offered,  the  Court  is  justified  io 
laying  the  onus  proper  where,  but  for  the  presumption  the  onus  could  not  be  laid.  But, 
where  an  explanation  negativing  the  presumption  is  forthcoming,  the  Court  is  not  in  a 
position  to  draw  the  presumption  until  it  has  heard  the  evidence  in  support  of  the 
explanation  and,  therefore,  must  ignore  the  preanmption  for  the  purpose  of  determining 
where  the  onus  proper  lies,  on  the  principle  "  when  conflicting  evidence  on  a  point 
covered  by  a  presumption  of  law  is  to  be  gone  into  the  presumption  of  law  is  fundus 
officio  as  a  presumption  of  law."  Such  a  presumption,  therefore,  cannot  shift  "  the  burden 
of  proof '  in  the  sMot  sense  of  that  term  and  the  most  that  it  can  effect  is  a  shifting  of 
"  the  burden  of  evidence" — the  burden  of  going  forward  with  new  evidentiary  matter — 
and  s.  4  of  the  Act  indicates  that  it  is  for  the  Court,  which  is  taking  evidence,  to  decide  whether 
such  a  (Kesumption  is  strong  enough  to  produce  even  mat  limited  effect.  PaJcko 
Muaalman  v.  Dm/ali,  1  N.  L.  B.,  169. 

Aooonnt :  ag^enoy,  p.  530.— When  once  the  plaintiff  establishes  that  the  defend- 
ant is  his  agent  and  that  he  is  an  accounting  party,  the  defendant  ought  to  prove  his 
receipts  and  disbursements.     Ragunaih  v.  Oanpatji,  27  A.,  374. 

Benami,  p.  581.— The  onus  of  proving  a  particular  transaction  to  be  t«m/arz<lies 
on  the  person  alleging  it.     Oumani  Singk  v.  cSakhar  Singh,  8  O.  C,  349. 

Civil  prooednre,  p.  534. — Burdenof  proof  in  suit  instituted  by  defeated  claimant 
under  s.  283,  Civil  Procedure  Code.  The  plaintiff  in  a  suit  under  that  section  is  neither  in 
a  better  nor  in  a  worse  position  than  he  was  as  a  claimant  in  the  summary  proceeding. 
It  is  sufiScient  for  him  to  produce  evidence  of  possession  or  title.  If  he  shows  that  he  is 
in  possession  then  s.  110  of  this  Act  throws  the  onus  on  the  defendant.  Palaneappa  Chetti 
V.  Maung  Po  Sang,  D.  B.  B ,  1905.     See  Narayan  Ganesh  v.  Bhirraj,  2  N.  L.  R.,  87. 

If  a  defendant  insista  that  an  executor  is  a  necessary  party,  it  is  for  him  to  show  that 
he,  the  ezecntor,  lives  witiiin  the  local  limits  of  the  jurisdiction  of  the  Court  in  which  the 
suit  is  bron^t.     Kumar  Saradindu  v.  Dhirendra  Kant  Soy,  2  C.  L.  J.,  484. 

ColUBiot  of  laws,  p  534.  -  It  lies  on  him  who  asserts  it  to  prove  that  the  law 
of  a  foreign  state  differs  from  ours,  and  m  the  absence  of  such  proof  it  must  be  held  that  no 
difference  exists,  except  possibly  so  far  as  the  law  here  rests  on  the  Specific  Acts  of  the 
Legislature.     Ibighnnathji  Mulckand  v.  Jiwanda»  Madanjee,  8  Bom.  L.  R.,  536. 

Contntet,  p.  536.— if  in  a  suit  on  a  hundi  the  execution  is  admitted  by  tiie  execut- 
ant, the  burden  of  proving  special  circumstances  exonerating  him  from  liability  to  the 
amount  of  the  Hundi  liee  on  the  executant.     Ram  Daa  v.  Mvihra  Dot,  6  P.  L.  R.,  1905. 

In  order  to  make  a  broker  liable  on  the  ground  of  want  of  authority,  the  onus  is 
on  the  plaintiff  to  affirmatively  prove  such  want  of  authority.  Biatatur  Dag  v.  Smidl, 
10  0.  WT  N.,  14. 

Custom,  p.  538. — As  under  Mahommedan  law,  adoption  is  not  recognized,  the 
onus  of  proving  a  custom  of  adoption  contrary  thereto  lies  on  the  person  alleging  it. 
Ohulam  Ali  Shah  v.    Shahbal  Singh,  3  P.  B.,  1905. 

Primogeniture — Rule  in  derogation  of  Hindu  Law.  Shyamanand  Das  Mohapafra  v. 
Bama  Kanta  Das  Mohapatra,  32  C.  6,  and  see  Ahtd  Hossain  v.  BabibvUah,  18  P.  R., 
1906,  where  evidence  of  proof  was  held  to  be  on  him  who  set  up  special  custom  inconaiBt- 
ent  witii  ordinary  rules  of  inheritance  ;  and  see  Badam  Kumari  v.  Suraj  Kumari,  28  A,  458. 

As  to  Khaixies  being  governed  by  customary  law  of  Punjab  in  matters  of  alienation 
of  land.     See  Alar  Singh  v.  Prem  Singh  (1906),  12  P.  R. 

Domicile,  p.  539. — Proof  that  setUer  of  a  settlement  was  a  foreigner  with  foreign 
domicile.     Bonnaud  v.  Charriol,  9  C.  W.  N.,  394 ;  32  C,  631. 

The  onus  of  proving  that  a  particular  form  of  vicinage  gives  a  preferential  right  of 
pre-emption  rests  on  the  persons  asserting  it.     Dhumimal  v.  Aa(u,  67  P.  R.,  1906. 

KlUMmont,  p.  539.— Where  in  a  suit  for  possession  of  property  the  defendant 
admits  plaintiff's  right  to  it,  but  claims  to  use  it  by  right  of  easement,  the  onus  is  on  the 
defendant.     Mir  Mansub  Ali  v.  Muhammad  Akbar,  26  P.  L.  R.,  1906. 

Hindu  Law  :  Joint  family,  p.  641.  -  Limitation.  Under  Art.  127  the  onus  is  on 
the  defendants  to  prove  that  exclusion  from  the  joint  famil;^  became  known  to  the 
^aintiff  more  than  18  years  before  the  suit.  Bama  Nalh  ChaUerju  v.  Kusam  Kamini,  4 
C.  L.  J.,  66. 
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ffindn  Irfk^V  :  Joint  property,  p,  641  —To  render  property  in  the  hands  of 
manbers  of  a  joint  Hindn  family  joint  property,  the  consideration  for  its  purchase  must 
have  either  proceeded  out  of  ancestral  Funds,  or  have  been  produced  out  of  the  joint 
proper^  or  by  joint  labour.  But  neither  of  these  alternatives  is  matter  of  legal  presump- 
tion. It  can  only  be  brought  to  the  cognizance  of  a  Court  of  Jostice  in  the  same  way  as 
toy  other  act,  triz..  by  evidence  Consequently,  whoever's  interest  it  is  to  establish  it,  he 
must  be  able  to  produce  the  evidence.  Htm  Natk  Rai  v.  Janki  Rat,  A.  W.  N.  (1905),  212  ; 
2  A.  L.  J.,  668. 

Hiadn  \jKW,  p.  S4L — Following  Hindu  law  of  the  Mitakshara  School,  where 
a  member  of  a  joint  Hindn  left  the  family  home  and  started  a  shop  with  funds 
of  bis  awa,  admittedly  non-ancestral,  hdd,  that  any  member  of  the  family  claiming  to  have 
a  share  in  the  shop,  must  show,  as  a  matter  of  fact,  and  by  clear  evidence,  that  in  some 
way  he  was  associated  in  the  business  and  became,  by  taking  part  in  the  business  or 
otherwise,  a  partner.  Otherwise  the  trading  member  is  alone  entitled  to  his  entire  acqui- 
■itionB  from  such  business  and  the  presumption  of  Hindu  law  that  the  property  with  a  co- 
parcener is  the  property  of  the  whole  joint  family  does  not  arise.  Rijhu  Ram  v.  Mohan 
iaJ,  25  P.  B.,  1906 ;  81  P.  L.  R.,  1906. 

Sndn  Irftixr  :  ialieritiaiioe,  p.  641. — The  presumptimi  of  Hindu  law  is  against 
&quaGfication  and  the  onus   lies  on   the    person  who  seeks  to  exclude  another,  who 
voald  be  an  heir,  should  no  cause  of  exclusion  be  established.     Hdan  Dati  v.  Ihiroa  Da 
Mndal,  4  C.  L.  J.,  323. 

ffiadn  Iiaw  :  alienation  by  'widO'W,  p.  646. — Consent  of  some  only  of  re- 
versionera.  Consent  may  be  evidence  of  propriety  of  transfer.  Where  in  a  suit  by  rever- 
sionerB  consent  raises  no  presumption  that  the  sale  was  necessary  or  proper,  the  onus 
of  validating  t^e  sale  Ues  on   the  defendant.     Chandi  Singh  v.  Jangi  Stngh,  8  O.   C,  21 

Hindu  Itaw :  alienation  by  manager,  p.  647.— Persons  relying  on  acts  of 
the  manager  of  a  joint  Hindu  family  and  seeking  to  -  bind  the  other  members  must  show 
that  the  acts  trsxe  done  by  the  manager,  either  for  the  benefit  of.or  for  some  necessity  of 
die  family.     Narayan  v.  Political  Agent,  7  Bom.  L.  R.,  172. 

Hindn  lAlxr :  alienation  by  fatber,  p.  660.— Personal  decree  against  father 
of  joint  Hindu  family — Liability  of  sons'  interest  to  attachment.  Kasan  Singh  v.  Bhup 
Singi,  27  A.,  16. 

laandlord  St  tenant,  pp.  664—656. — Ordinarily  the  onus  is  on  the  landlord  who 
inks  for  a  settlement  of  additional  rent  for  additional  lands,  to  show  that  they  are  on 
excess  of  those  for  which  rente  are  being  paid.  Ishan  Chandra  Mitter  v.  Ramranjan 
CnattktrbuUy.  2  C.  L.  J.,  126. 

When  a  tenant  claims  exemption  from  enhancement  of  rent  under  s.  50  of  the  Bengal 
Tenancy  Act,  the  onus  lies  on  him  to  prove  that  he  has  held  the  tenure  at  a  rent  or  rate 
of  rent  which  has  not  been  changed  since  the  permanent  settlement,  or  for  20  years  or  more 
preceding  the  suit.     Oovinda  Pnya  v.  Ralan  Dhupi,  4  C.  L.  J.,  37. 

As  under  the  Tenancy  Act  a  landlord  has  a  right  to  eject  a  tenant  whose  holding 
consists  entirely  of  sir  land,  the  burden  of  proving  the  existence  of  a  special  contract 
mider  which  he  is  entitled  to  resist  ejectment  Ues  on  the  tenant.  Ktsheo  Rao  v.  Poran 
Rami.  I  N.  L.  R..  32. 

The  imoa  is  on  the  landlord  in  a  suit  Ua  possession  on  the  ground  that  land  is  mat  and 
not  UMiraj.    Sheikh  Milan  v.  Mahomed  Ali,  10  C.  W.  N.,  434. 

Onus  of  proving  that  partioular  lands  were  included  in  permanent  settlement  is  on  him 
who  aflbms  it.  Value  of  Utak  and  survey  maps  in  this  regard.  Ananda  Hart  Basak  v. 
Saerelary  of  State,  3  C.  L.  J.,  316. 

Limitation,  p.  667. — Art.  95,  Limitation  Act — Fraud — knowledge  of. — It  is  for 
the  defendant  to  allege  and  prove  that  the  plaintiff  was  aware  of  the  fraud  on  a  date 
earlier  than  that  assigned  in  the  plaint.  Raja  Ralan  Singh  v.  Thakur  Man  Simjh,  1  N. 
L.  R.,  20,  and  see  Tants  v.  Oajadhar,    2  N.  U.  B.,  98. 

Legitimacy,  p.  657. — Legitimacy — marriage — continuance  of  marriage — divorce. 
See  Bhima  v.  Dhulappa,  7  Bom.  L.  R.,  95,  referred  to  in  addenda  to  s.  112. 

Onus  of  proving  allegation  of  Ul^timacy.  The  law  presumes  that  a  child  born  to  a 
wife  is  the  husband  s  offspring,  and  it  is  for  the  party  who  alleges  illegitimacy  to  rebut  the 
presumption  by  proof  of  non-access.  Sakina  Khanum  v.  Laddan  Sahfba.  2  C.  L.  J.,  218, 
and  see  Kalian  Singh  v.  Maharaja,  A.  W.  N.  (1905),  214. 

MaUdonS  proseontion,  p.  659.— If'  plaintiff  is  convicted  in  first  court,  and 
acquitted  only  on  appeal.  Uie  onus  cast  on  him  by  the  law  is  especially  heavy.  He  must 
show  that  the  original  conviction  proceeded  on  evidence,  known  to  the  complainant  to  a 
false,  or  doe  to  wUfnl  suppression  by  him  of  material,  information.  Thimma  Reddi  v. 
Chatna  Reddi,  16  M.  L.  J.,  18. 

Maliolons  arrest  and  prosecution,  p.  569. -Onus.  Thakdi  Hajji  v.  Bud- 
Twiin  8aib,  29  M.,  208. 
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Mort^ftKe,  p.  560. — Mortgage— In  a  suit  for  redemption  the  plaintiff  must  prove 
the  existence  of  a  subsisting  mortgage  which  he  is  entiUed  to  redeem.  Muaafir  Jluti  v. 
Jagan  Barta,  2  AIL  L.  J.,  62. 

MsasnremAIltS,  p.  560.— Standard  measurement — Onus  of  proof.  Where  a 
plaintiff  alleges  and  adduces  evidence  to  show  that  the  standard  of  measurement  pre- 
valent at  the  time  the  claim  b  made  was  in  use  when  the  tenancy  was  created  and  the 
defendant  asserts  that  the  standard  prevalent  at  the  creation  of  the  tenancy  was  a 
different  one,  bn(  gives  no  evidence  of  it.  the  Court  mav  presume  that  the  state  of  things 
in  existence  at  the  time  of  the  suit  existed  also  at  the  inception  of  the  tenancy.  Ithan 
Chandra   Mitter  v.   Rammnjan  Chaekerhtttty,  2  C.  L.  J.,  126. 

Notloea.  p.  560. — Act  XI  of  1850.  Revenue  Sale.  The  onus  is  on  the  person,  who 
seeks  to  have  a  sale  set  aside,  to  establish  that  the  requirements  of  the  statutes  have  not 
been  complied  with  by  the  Collector.  Sheikh  Mahomed  Aga  v.  Jadunandan  Jha,  10  C. 
W.  N.,  137. 

The  same.  Suit  for  ejectment  by  purchaser.  Onus  on  ruyat  to  show  that  he  held 
land  as  such.     Ambika  Churn  ChakramHi  v.  Dya  Oazi,  10  C.  W.  N.,  497. 

"  PoWBingr"  off  OASe,  p.  561.— In  a  "  passing"  off  case  the  burden  of  proving 
that  particular  words  have  acquired  a  secondary  signification  lies  on  the  person  alleging  it. 
Smidt  V.  Seddaway,  32  C,  401. 

Possession,  p.  561. -Possession.    See  addenda  to  s.  110. 

Pro-ontptioil,  p.  561. -If  a  right  of  pre-emption  is  based  on  custom,  the  onus 
is  on  the  defendants  to  show  that  a  custom  proved  to  have  once  existed  had  come  to 
an  end.     Birjanandan  Lai  v.  Musaamat  Kunvxvri,  3  All.  L.  J.,  661. 

If  a  Wa^ib-al-arz  clearly  shows  that  a  clause  as  to  pre-emption  embodies  a  new  con- 
tract entered  into  by  the  co-sharer,  at  the  time  the  Wajib-al-arz  was  prepared,  it  would  be 
necessary  lor  the  plaintiff  claiming  pre-emption  bo  prove  that  he,  or  some  one  through 
whom  he  claims,  was  an  assenting  party,  to  the  contract ;  but,  if  the  Wajib-al-arz  does 
not  show  or  otherwise  ptove  that  the  pre-emption  clause  was  thereby  the  embodiment  of 
a  new  contract  as  to  pre-emption,  the  reasonable  and  proper  construction  to  place  upon 
such  a  document  would  be  that  the  pre-emption  clause  was  merely  a  recital  of  a  pie-emption 
custom  in  force  in  the  village :  in  such  a  case,  it  would  be  for  the  defendant  in  a 
pre-emption  suit  to  prove  clearly  that  no  snch  custom  existed,  and  that  the  vendor  and 
the  plamtiff  had  not  agreed  to  be  bound  by  it.  Savak  Singh  v.  Oirja  Pande,  2  A.  L.  J.,  6 ; 
A.  W.  N.  (1905),  16. 

Will,  p.  564. — If  a  party  writes  or  prepares  a  will  under  which  he  takes  a  benefit, 
that  is  a  circumstance  which  calls  for  vigilance  in  examining  the  evidence.  But  there  is 
no  rule  of  law  as  to  the  particular  kind  or  description  of  evidence  by  which  the  Court 
must  be  satisfied.  The  degree  of  suspicion  excited  and  the  weight  of  the  burden  of 
removing  it  must  depend  largely  on  the  nature  and  amount  of  the  benefit  taken,  and  all 
the  circumstances  of  the  case.  Bai  (htngtdmi  v.  Bhumcandas  Valji,  9  C.  W.  N.,  769  (P.  C), 
29  B..  630. 

S.  106. — General  exception.  Insanity.  The  btuden  of  proving  general  exception 
lies  on  the  accused.  R.  v.  xVmiz  Alt,  A.  W.  N.  (1905),  2. 

S.  108. — This  section  according  to  its  terms,  does  not  require  that  the  Court  should 
hold  the  person  dead  at  the  expiration  of  the  seven  years  therein  indicated,  but  merely 
provides  that  the  burden  of  proving  that  he  is  alive  at  the  time  of  the  suit  is  shifted  to  the 
person  who  aflSrms  it     Narayan  Bhagwant  v.  Sriniicat  Trimbak,  8  Bom.  L.  R.,  226. 

S.  110.— When  it  is  not  shown  that  the  defendant's  possession  began  as  of  a  tenant, 
and  it  is  not  moved  that  the  plaintiff  received  any  rent  from  the  defendant  during  12  years 
prior  to  the  filing  of  the  suit,  the  plaintiff's  suit  for  possession  must  be  dismissed  ;  for,  the 
defendant's  possession  must  be  presumed  to  be  that  of  an  owner  and  adverse  to  the  plafaitiff. 
Bihari  v.  Sadho  Mai.  73,  P.  L.  R.  (1906). 

Ordinarily,  in  the  case  of  property  held  in  common,  the  possession  of  a  co-sharer  is  the 
possession  of  all.  In  a  case,  m  which  co-sharers  set  up  a  title  adverse  to  a  co-sharer,  it 
lies  upon  them  to  show  at  what  time  their  possession  became  adverse,  or  that  there  was 
clear  and  definite  abandonment  with  intenton.     Haji  v.  Oohna,  39  P.  L.  R.,  1906. 

Poaaession  is  primd  facie  proof  of  ownership,  because  it  is  the  sum  of  acts  of  owner- 
sliip.  This  applies  both  to  prior  and  to  present  possession.  Possession  has  a  two- fold  value: 
it  is  evidence  of  ownership  and  is  itself  the  foundation  of  a  right  to  pos8es.sion.  Uari  Khardu 
v.  Dhondi  Natha,  8  Bom.  L.  R.,  96. 

Possession — ^Adverse.  In  a  suit  governed  by  Art.  144,  the  onus  is  on  the  defendant  to 
show  when  the  adverse  possession  he  reUes  on  commenced.  Oanpat  Rao  v.  OanmU  Rao,  2 
N.  L.  R.,  32. 

Possession ;  suit  by  vendee  or  vendor  having  been  out  of  poesewion— onus.  Deba  v. 
Rohtagh  Mai,  28  A.,  479. 
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It  is  for  plaintiff  in  ejectment  to  prove  posseesion  prior  to  alleged  dispossession.  At 
the  same  time  on  this  question  of  eviclence  the  material  fact  of  the  plaintiff's  tide  comes 
to  his  aid  with  greater  or  less  force  according  to  the  circumstances  established  in  evidence. 
Rani  Bemanta  Ktimari  v.  Jagadendra  Naih  Soy,  10  C.  W.  N.,  630  (P.  C.) ;  3  All.  L.  J..  363  ; 
S  Bom.  L.  R.,  400. 

A  statement  by  a  witness  that  a  party  is  in  possession  is,  in  point  of  law,  admissible  evi- 
dence of  the  fact  that  such  party  was  in  possession.  Vithu  Oomnda  v.  Bamji  i'e^nji,  8  Bom. 
L.  B..  19. 

When  the  defendant  to  a  suit  for  possession  of  land  pleads  adverse  possession,  it  lies 
in  the  flist  instance  upon  the  plaintiff  to  prove  that  he  was  in  possession  at  sometime  within 
12  years  of  the  suit. 

Where  a  party  is  dispoaaessed  by  vis  major,  e.g.,  floods,  the  constructive  possession  of 
the  land,  so  long  as  the  land  remains  submerged,  is  in  the  true  owner.  Muruki  Mathar 
Ha^n  v.   BthanSituih,  3  A.  L.  J ,  567  :  A.  W.  N.  (1906).  234. 

S.  111. — Persons  standing  in  a  confidential  relation  towards  others  cannot  entitle 
themselvee  to  hold  benefits  which  those  others  may  have  conferred  on  them,  uidess  they  can 
show  to  the  satisfaction  of  the  Court  that  the  person  by  whom  the  benefits  have  been  con- 
ferred had  competent  and  independent  advice  in  conferring  them.  This  applies  to  the 
case  of  trustees  and  eestui-que-trusl.  Saqhunathji  Alulchana  v.  Varjiuiandas  Madanjee,  8 
Bom.  L.  R.,  525. 

The  Privy  Council  did  not  treat  as  a  pardanashin,  a  lady,  who  had  no  objection  to  com- 
municate when  necessary  in  matters  of  business  with  men  other  than  members  of  her  own 
&mily,  who  was  able  to  go  to  Court  to  give  evidence  and  to  attend  at  the  Registrar's  Office 
in  person.     IrnnaU  Mumijee  v.  Hafiz  Boo,  33  C,  773  ;  10  C.  W.  N.,  570. 

The  mere  relation  of  daughter  to  mother  in  itself  suggests  nothing  in  the  way  of  special 
influence  or  control,  ib.,  10  C.  W.  N.,  at  p.  570. 

HHd,  that  the  fact  that  the  defendant  was  as  a  disqualified  proprietor  disqualified 
from  managing  his  estate  was  not  in  itself  sufiioient  to  bring  the  defendant  witlxin  the 
category  of  those  classes  of  persons  whose  supposed  weakness  of  intellect  or  impaired  capa- 
city for  oontractual  purposes,  prima  facie  suggest  the  inference  that  they  have  been  imposed 
upon,  so  that  a  Court  of  Equity  presumes  that  when  they  have  made  a  very  hard  bargain 
to  put  it  at  the  lowest,  they  have  been  over-reached,  and  consequently  places  that  onm 
■probandi  that  the  bargain  was  fair  on  the  other  party.  Raja  Munaahar  Bakah  Sing  v.  SJuidi 
Lai.  8  O.  C,  210. 

S.  112. -There  is,  of  course,  a  presumption  that  children  bom  of  a  married  woman 
during  the  life-time  of  her  husband  are  the  legitimate  offspring  of  that  woman  and  her  hus- 
band, but  this  is,  after  all,  a  mere  presumption,  and  as  such,  rebuttable.  So,  where  such  a 
woman  had  admittedly  lived  for  years  together  with  another  person  and  they  both  had 
admitted  and  asserted  such  children  to  have  been  born  of  them,  held,  the  above  presump- 
tion must  be  regarded  as  having  been  completely  rebutted.  Bahadur  Singh  v.  Viru, 
28  P.  R.,  1906. 

The  qaeetion  in  issue  was,  whether  plaintiff  was  the  legitimate  son  of  D.  It  was 
sdmitted  that  his  mother  was,  at  one  time,  married  to  D.  It  was  contended  by  the  defence, 
and  hdd  by  the  lower  Courts,  that  she  was  either  divorced  or  abandoned  by  D :  Held,  (1) 
that  mere  abandonment  would  not  dissolve  the  tie  of  marriage  :  (2)  that,  if  there  was  proof 
merely  of  abandonment  and  not  of  divorce,  and  if  the  plaintiff  had  been  born  during  the 
period  «f  abandonment,  the  presumption  of  law  as  to  the  parentage  of  the  plaintiff  woidd 
prevail,  unless  it  could  be  shown  that  the  jjarties  to  the  marriage  had  no  access  to  each  other 
at  a  time  when  he  could  beliegotten  ;  and  (3)  that  the  burden  of  proof  as  to  the  divorce 
having  taken  place  at  a  time,  which  would  disentitle  the  plaintiff  from  relying  on  this  section, 
or  as  to  the  parties  to  the  marriage  having  had  no  access  to  each  other  at  a  time  when 
plaintiif  could  have  been  begotten,  lay  on  the  defendant.  Bhima  v.  Dhvlappa,  7  Bom. 
L  B.,  76. 

S.  114.— All  things  done  in  registration  proceedings  before  the  Registrar  in  his  oilicial 
capacity  and  verified  by  his  signature  will  be  presumed  to  be  done  duly  and  in  order. 
Gasfamoyi  Debi  v.  TroUwkyu  Nath  Chowdhri,  10  0.  W.  N.,  522  .  33  C,  537. 

Ftesnmption.  Hindu  Law.  The  presumption  in  Hindu  law  that  all  property  held 
by  uiy  member  of  a  joint  family  so  Innfr  as  the  family  remains  joint  is  joint  property, 
ap^es  to  families  governed  by  the  Dayabhago.  Rama  Nalh  Chatterjee  v.  Kusum  Kamini,-4 
C.  L.  J.,  66. 

S.  133  ;  S-  114.  ill.  (b).— This  section  (133)  is  the  only  absolute  rule  of  law  as  regards 
the  evidence  of  accomplices.  But  there  is  a  rule  of  guidance  as  to  which  the  Court  also 
should  have  regard :  that  rule  of  suidance  to  be  found  in  illustration  (6)  to  s.  1 14  of  the 
Evidence  Act. 

Section  114  enacts  a  rule  of  presumption,  and,  read  with  s.  4  of  the  Act,  it  indicates 
that  this  is  not  a  hard  and  fast  presumption,  incapable  of  rebuttal,  a  presvmptio  juris  et  de 
jure.    _  _._ 
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The  right  to  raise  this  presumption  as  to  an  acoomplioe  is  sanctioned  by  the  Act ;  and  it 
would  be  an  error  of  law  to  disregard  it.  What  effect  is  to  be  given  to  it  must  be  determined 
by  the  circumstances  of  each  case. 

The  evidence  of  the  accomplice  requires  to  be  accepted  with  a  great  deal  of  caution 
and  scrutiny,  because,  among  other  things,  he  is  likely  to  swear  falsely  in  order  to  shift  the 
guilt  from  himself.  But  this  consideration  hardly  applies  to  the  evidence  of  one  who  testifies 
that  he  has  bribed  the  accused  ;  for,  by  his  own  testimony,  so  far  from  shifting;  the 
offence  from  himself,  he  in  fact  thereby  fastens  it  upon  himself,  for  it  is  by  making  himself 
out  to  be  a  briber  that  he  shows  another  has  been  Dribed. 

The  corroboration  of  the  evidence  of  an  accomplice,  when  required,  should  be  suck 
corroboration  in  material  particulars,  as  would  induce  a  prudent  man  on  the  consideration 
of  all  the  circumstances  to  believe  that  the  evidence  is  true  not  only  as  the  narrative  of  the 
offence  committed,  bnt  also  so  far  as  it  affects  each  person  thereby  implicated.  R.  v.  Shriniixu 
Krishna  and  R.  v.  Nam  Bhaskar,  7  Bom.  L.  E.,  969. 

S-  115.  — In  determining  whether  an  estoppel  has  been  created,  the  main  question  is 
whether  the  representation  has  caused  the  person,  to  whom  it  has  been  made,  to  act  on  the 
faith  of  it.  The  existence  of  estoppel  does  not  depend  on  the  motive  or  the  knowledge  of  the 
matter,  on  the  part  o!  the  person  making  the  representation.  It  is  not  essential  that  the 
intention  of  the  person,  whose  declaration,  act  or  omission  has  induced  another  to  act  or  to 
abstain  from  acting,  should  have  been  fraudulent,  or  that  he  should  not  have  been  under 
a  mistake  or  misapprehension.     Hdan  Dasi  v.  Durga  Das  Mundal,  4  C.  L.  J.,  323. 

A  person  electing  to  take  a  legacy  under  a  will  may  be  estopped  from  setting  up  a  title 
contrary  to  its  provisions.     Probodh  Lai  Kundu  v.  Harish  Chandra  Dey,  9  C.  W.  N.,  309. 

A  mere  representation  of  an  intention  cannot  amount  to  an  estoppel  which  must 
be  a  representation  of  an  existing  fact.  If  binding  at  all  a  representation  de  futuro  must 
amount  to  a  promise.     Dhondo  v.  Keshtv,  7  Bom.  L.  R.,  179. 

Whether  acquiescence  under  a  mistaken  belief  will  suffice  :  see  Ooura  Chandra  v. 
Secretary  of  State,  9  C.  W.  N.,  553. 

Estoppel  in  the  course  of  legal  proceedings.  Where  a  plaintiff  in  a  pre-emption  suit  on 
his  own  invitation  amended  the  plaint  and  added  a  second  vendee  as  a  party  and  caused  the 
question  of  the  second  vendee's  preferential  rights  to  pre-empt  to  be  determined,  it  was  held 
that  he  was  estopped  from  raising  the  question  of  lis  pendens  as  a  bar  to  the  second 
vendee's  claim.  Manpai  v.   Sahib  Ram,  A.   W.   N.  (1906),  94;  27  A.,  644,   F.   B. 

Held  no  estoppel  ;  as  the  position  of  the  defendants  had  not  been  in  any  way  altered 
to  their   prejudice  by  any  act  of  the  plaintiff.     Jangi  Nath  v.  Janln  Nath,  2  All.  L.  J.,  225. 

P.  658,n.  (2),  add  followed  in  Preonatk  Koer  v.  Kati  Mahomed  Shazed,  8  C.  W.  N.. 
620(1903). 

A  duty  to  speak,  which  is  the  ground  of  liability,  arises  wherein  and  only  where  silence 
can  be  considered  as  having  an  active  property  that  of  misleading.  Jog  Chandra 
Bandopadhya  v.  Srinath  Ohattopadhya,  1  C.  L.  J.,  23 ;  32  C,  367. 

Compromise  during  litigation.  Where  a  party  had  absolutely  renounced  all  his  interest 
in  the  property  in  suit  for  consideration,  such  renunciation  being  evidenced  by  a  deed 
of  compromise  nled  in  the  suit  and  by  a  final  decree  passed  thereon,  the  party  filing  such 
compromise  was  held  estopped  from  subsequently  challenging  it.  Latafat  Husarn  v. 
Badshah  Htuain,   8   O.    C,  143  (P.  C.) 

Estoppel  is  a  rule  of  evidence  which  in  certain  circumstances  precludes  a  person  from 
establishing  real  facts  and  compels  him  to  abide  by  a  certain  conventional  set  of  facts. 
Meherally  Morraj  v.  Sakerkhanodbai,  7  Bom.  L.  R.,  602. 

Landlord  and  Tenant — Rent  suit — Objection  by  defendant  that  plaintiff  not  alone 
entitled  to  realize  rent.  Subsequent  suit  for  ejectment.  Defendant  held  not  estopped 
from  relying  on  tenancy.     Sm.  MaUika  Dassi  v.  Makham  Lai  Chowdhry,  9  C.  W.  N.,  928. 

Estoppel  in  course  of  legal  procee-lings :  waiver  of  legal  objection  in  consideration  of 
postponement  of  sale.     Raja  Thakur  B<i.tham  v.  Atlanta  Ram  Marwan,  2  C.  L.  J.,684. 

Bona  fide  compromise  by  guardian  of  an  uncertain  claim  of  a  minor — flatter  bound  by 
and  estopped  from  repudiating  the  compromise.  Malta  Reddi  v.  Aswa  Natha  Reddi,  16 
M.  L.  J.,  494. 

S.  13  of  the  Punjab  Laws  Act  does  not  repeal  as  regards  pre-emption  suits  s.  1 15  of 
this  Act  and  estoppel  or  waiver  can  be  alleged  against  a  plaintiff  even  where  no  notice 
under  s.  13  has  been  issued.     Ghaudhri  Ram  Kishen  v.  Sayad  Fakir  Ali,  185  P.   L.  R.,  1906. 

Estoppel  by  pleading — pleading  invalidity  of  mortgage— subsequent  inconsistent 
pleading.     Lakshmi  Nachiar  v.  Ramafhandra  Dosai,  16  M.  L.  J.,  6. 

Estoppel — mortgage.  In  1887  B  mortgaged  land  to  K  who  mortgaged  his  mortgage 
rights  and  other  properties  to  N.  The  latter  sued  and  obtained  a  decree  in  1896  against  A 
personally  as  well  as  against  mortgaged  premises.     In  a  subsequent  suit  by  K  against  S, 
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held  (bat  former  was  estopped  from  queetioning  the  mortgage  of  1896  or  setting  up  his  prior 
mortgage  rights  as  a  mortgagee  against  N,  as  he  had  led  iv  to  believe  that  the  mortgage  in 
the  suit  of  1897  was  proper  and  acceptable  to  him.  Kamhi  Ram  v.  Badda,  23  P.  L.  R., 
1906. 

Partn«8hip — Evidence  necessary  to  establish  liability  as  partner  bv  estoppel.  '  Porter 
T.  Iiua.  10  C.  W.  N..  313. 

Mortgage  by  Manager  of  Joint  Estate — An  adult  co-sliarer  who  has  agreed  to  the  appoint- 
ment of  a  manager,  whose  appointment  is  subsequently  declared  illegal  is  estopped  from  repu- 
diating the  actions  of  the  manager,  in  some  of  which  be  himself  joineid  and  by  which  he  only 
WIS  benefited.     Gendan  Singh  v.  Inder  Narain,  3  C.  L.  J.,  537. 

Hindu  Family.  Father  not  estopped  from  suing  to  eject  son,  who  had  been  allowed 
and  enconraged  by  the  former  to  expend  money  in  improvements  to  the  family 
dvetling-house.     Dharmadax  Kundu  v.  AmiUya  Dhan  Kundu,  10  C.  W.  N.,  765. 

Gstoppd  during  course  of  legal  proceedings.  A  party  who  has  successfully  resisted  a 
smton  the  ground  that  the  matter  should  be  tried  in  execution  cannot  subsequently 
object  that  an  application  under  a.  244,  Civil  Procedure  Code,  does  not  lie  Emd  that  a 
suit  ahonld  be  brought.     Oaya  Pratad  Miser  v.  Sandhur  Singh,  3  All..  L.  J.,  456. 

A  party  having  accepted  office  of  executor  obtained  probate,  collected  assets  and 
othenrise  ao  acted  as  to  cause  the  plaintiffs  to  alter  their  position,  was  estopped  from  im- 
peaching the  Wk.ll  or  repudiating  his  fiduciary  position.  Srtnivcuamoorthy  Venkata  v.  Varada, 
!9  M..  239. 

An  admission  on  a  point  of  law  is  not  an  admission  of  a  "  thing' '  within  the  meaning 
of  8.  115.     DuTtgariya  v.  Nand  Lai,  3  AIL,  L.  J.,  534. 

If  a  man,  under  verbal  agreement  with  a  landlord  for  a  certain  interest  in  land. 
Of  what  amounta  to  the  same  thing,  under  an  expectation  created  and  encouraged  by  the 
landlord  that  he  shall  have  a  certain  interest,  takes  possession  of  such  land  with  the  consent 
ol  the  landlord,  and  upon  the  faith  of  such  promise  or  expectation,  with  the  knowledge  of  the 
luuDord  and  'without  objection  by  him,  lays  out  money  upon  the  land,  a  Court  of  Equity  will 
compel  the  landlord  to  give  effect  to  such  promise  or  expectation.  The  Crown,  too,  comes 
witiiio  the  range  of  this  equity.  This  eqnity  differs  essentially  from  the  doctrine  embodied 
inthissectionof  the  Act,  which  is  not  a  rule  of  equity,  but  is  a  rule  of  evidence  that  was 
formnUted  and  applied  in  Courts  of  law,  whereas,  the  former  takes  its  origin  from  the  juris- 
diction asstuned  by  Court  of  Equity  to  intervene  in  the  case  of,  or  to  prevent  fraud.  The 
Mmicipal  Corporation  of  Bombay  v.  Secretary  of  SUUe,  29  B.,  680  ;  7  Bom.  L.  R.,  27. 

Here  attestation  of  a  s^e-deed  cannot  always  he  held  to  work  an  estoppel,  the 
principle  on  which  the  law  rests  is  that,  it  would  be  most  inequitable  and  unjust  to  a 
penon  that  if  another  by  a  representation  made,  or  by  conduct  amounting  to  a  representa- 
tioD,  has  induced  such  a  person  to  act  as  he  would  not  otherwise  have  done,  the  person  who 
made  ibe  representation  should  be  allowed  to  deny  or  repudiate  the  effect  of  his  former 
statement,  to  the  loss  and  injury  of  the  person  who  acted  under  it.  Unless  therefore,  the 
repreeentation  of  the  party  to  be  estopped  has  been  really  acted  upon,  the  other  party  acting 
differently  from  the  way  in  which  he  would  otherwise  have  acted,  no  estoppel  arises.  The 
person  deceived  must  not  only  believe  the  thing  to  be  true,  but  he  must  also  act  upon  such 
t^ief.  so  as  to  alter  his  own  previous  position,  and  where  there  has  been  no  such  b«lief  and 
00  such  action,  there  can  be  no  estoppel.     CoUier  v.  Baron,  2  N.  L.  R.,  34. 

S.  116. — Tenant's  estoppel — A  person  who  has  been  let  into  possession  as  tenant  by 
plaintiS  is  estopped  from  denying  the  latter's  title  without  first  surrendering  possession. 
MvOnmiyan  v.  Sinna  Samavaiyan,  15  H.  L.  J.,  419  ;  28  M.,  526. 

S.  118. — Before  a  child  of  tender  years  is  questioned  the  Court  should  test  his 
capacity  to  understand  and  give  rational  answers  and  to  understand  the  difference  between 
truth  and  falsehood.  The  Judge  must  form  bis  opinion  as  to  the  competency  of  a 
witness  before  his  actual  examination  commences.  Sheikh  Fakir  v.  B.,  11  C.  W.  N.,  51 
(1906). 

S.  120,  p.  688n.  (8). — Add  "  The  incompetency  of  defendants  and  their  husbands  and 
wives  to  give  evidence  for  the  defence  in  criminal  proceedings  was  finally  swept  away  by 
"TheC^minal  Evidence  Act,  1898."  See  Taylor.  Ev.,  10th  Ed.,  §  1372  B.,  Stephen's 
Commentaries  on  the  Laws  of  England,  14th  Ed.,  Vol.  II,  p.  307. 

Ss.  120*128. — Privilege  claimed  for  documents  obtained  for  purpose  of  litigation. 
See  Dmbica  Chwm  Sen  v.  Bengal  Spinning  Co.,  22  C,  105  (1894). 

Ss.  146,  166,  161. — Statements  of  witnesses  recorded  iy  Police  Officers — Police- 
diaries— obserrations  on  practice  as  to.     Dadan  Qati  v.  B.,  33  C.,  1023  (1900). 

S.  165. — It  is  not  illegal  to  examine  a  Police  Officer  for  the  purpose  of  impeaching 
the  credit  of  a  witness,  who  gives  evidence  in  favour  of  an  accused  at  his  trial,  having 
ptevioady  given  a  statement  to  the  Police  Officer  different  from,  and  inconsistent  with,  his 
nbteqveot  statement  at  Uie  trial.     R.  v.  Jagardeo  Pandi,  A.  W.  N.,  64  (1906.) 
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S.  168.— Though  a  document  may  not  be  secondary  evidence  of  an  original,  yet  it 
may  be  one  which  may  be  referred  to  for  the  purpose  of  refreshing  memory.  TarudmaA 
MtiUiek  T.  Jeamat  Notya,  5  C.  353  (1879). 

The  Court  refnaed  to  compel  a  witness  to  refresh  his  memory  when  the  result  of  his 
doing  so  would  enable  cross-examining  counsel  to  see  a  document  which  was  otherwise 
privfleged.     Nemi  Ohand  v.  Wallaee,  4  C.  L.  J.,  268. 

OfttllS  Aet  — An  oath  is  not  binding  as  conclusive  evidence  in  any  proceeding  other 
than  that  in  which  it  was  taken.     Badrad  Din  Ahmed  v.  Nizamaddin  Haider,  33  C,  386. 

The  expression  "  conclusive  proof"  in  s.  11  is  to  be  understood  in  the  sense  in  which 
it  is  defined  by  s.  4  of  this  Act.     VHhu  Oovinda  v.  Ramji  Ydluji,  8  Bom.  L.  B..  19. 

Registration  &  Stamp.— See  Addenda  to  s.  91  ante. 
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23,  /«.  8 

24,  Itm  28 
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37,  margin 

40,  {(Re  22 
47,  K»«  12 
„  52,  /a.  coL  1  line  8  „ 

61,  margin  „ 

62,  ;«M  34 

63,  line  9 

64,  /me  3 

.,  64,  last  line  but  one  „ 

64,  laa  line 
66,  line  30 

7».  K»e«6-7 

81,  line  17 
84,  It'ite  3 
„  86,  margin  „ 

105,  line  6 
107,  Km  26 
155,  line  26 
168,  line  36 
168,  »«e  14 
190,  line  13 
208,  {>»e  11 
218,  {tie  23 

221,  line*  24,  25      „ 

242.  line  18 
275,  line  21 
342,  line  46 
344,  tt««  7 
476,  /».  (4) 
480,  line  1 
620,  /».  (3) 
627.  line  18 
•>  664,  Une  6 

666,  /toe  31 
566,  //I.  (2) 

667,  /».  (6) 


Oonrt  read  Code 

better  than  read  better  that. 

VII  (R.  C.)  of  1868  read  I  (B.  C.)  of  1895. 

specfically  read  specifioaUy. 

8ngk  read  Singh. 

simOar  unconnected  facta  reai{    ^^^^J^^^^ 

befre  read  before. 

certin  read  certain. 

deaprtnre  read  departure. 

In  suits  damages  &o.  read  In  suit  for  damages  &o. 

is  to  reoti  is  as  to. 

itrconcilable  read  irreconcilable. 

1891  read  1901. 

of  a  corporal  read  of  oorporaL 

whether  of  public  read  whether  of  a  public. 

is  so  read  if  so. 

chair- I'   ^jl   chari- 
Ubler^^j  table. 

created  read  treated. 

do  read  so. 

usag  read  usage. 

conoommitant  read  concomitant. 

to  be  re<Kf  to  the. 

wife  one  read  wife  of  one. 

nothing  happen  read  nothing  will  happen. 

concession  read  confession. 

directoral  read  direct  oral. 

be  to  read  to  be. 

of  section  read  of  this  section. 

''*•  Ireo^fl"'*- 

necess         /  ( ness. 

case  read  ease. 

monies  read  moneys. 

Acording  re*d  .According. 

evidenc  read  evidence. 

7  B.  li.  R.,  read  7  Bom.  L.  E. 

which  involved  read  which  is  involved. 

2  C.  L.  J..  7.  read  2  C.  L.  J.,  338. 

dependant  read  dependant, 

purchaser  read  purchases. 

wills  read  will. 

7  Bom.  L.  B ,  167  read  7  Bom.  L.  R.,  175. 

9  C.  W.  N.,  990  reo<f  9  C.  W.  N.,  290. 
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Page.         577,  line  2  Far  to  have  given  read  to  have  been  given. 

„  676,  li»e  7  .,  distpoting  read  dispnting. 

„  712,  liitf  7  ,,  justiffed  read  justified. 

783,  /«.  (6)  „  Witneees  read  Witneeses. 

„  734,  '('"e  27  „  doposed  read  deposed. 

735,  line  25  „  elcited  rfad  elicited. 

744,  line  17  „  attending  read  attending. 

746,  Kh4  19  „  reaeen  read  reason. 

787,  line  27  „  Inoome-Ux  (Act  H  of  1886)  read  |  ^if'^f'^gf'* 

„  793,  line  12  „  socond  read  seoond. 
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beads,  with  necessary  tables  to  the  whole. 
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London,  1756. 
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eoitjona.    Thayer's  Cases  on  Evidence,  p.  1028.] 

London,  1761. 
1801.    A  Compendium  of  the  Law  of  Evidence,  by  Thomas  Peake. 

London,  1801. 
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HaHford,  1810. 
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taken  from  the  fourth  En^iah  Edition  with  references  to  American  Cases  by  George 
Sharswood.    PhOaddplua,  1876.    Ed.] 

1826.  A  treatise  on  Judicial  Evidence  extracted  from  the  Manuscripts  of 
Jeremy  Bentham,  Esq.,  by  M.  Dumont,  Member  of  the  Representative  and 
Sovereign  Council  of  Geneva.    Translated  into  English. 

London,  1825. 

[A  (ranalation  of  Dumont's  "  Traite  des  Preuves  Judiciairee,"  published  in  1823,  t. 
VoH,  1827.     Ed.], 

1826.  A  practical  treatise  on  the  settling  of  evidence  for  trials  at  ISisi 
Prius  and  on  the  preparing  and  arranging  the  necessary  proofs,  by  Isaac 
Espinasse. 

London,  1825. 

This  is  a  2nd  Ed. :  gucere  date  of  first.     Ed.] 

1826.  Evidence  forming  a  title  of  the  Code  of  legal  proceedings  accord- 
ing to  the  plan  proposed  by  Crofton  Uniacke,  Esq.,  hy  S.  B.  Harrison. 

London,  1825. 

[An  early  attempt  at  codification.     Ed.] 

1827.  Roscoe's  Digest  of  the  Law  of  Evidence  on  the  trial  of  Actions  at 
A'm  Prius. 

London,  1827. 

{Qucare  title  of  first  edition ;  2nd  Ed.,  1831  ;  3rd  Ed.,  1834 ;  4th  Ed.,  1836 ;  6th  Ed., 
1839;  6th  Ed.,  1844 ;  7th  Ed.,  1849 ;  8th  Ed.,  1861 ;  9th  Ed.,  1868  ;  10th  Ed.,  1861 ;  11th 
Ed.,  1866;  12th  Ed.,  1870;  13th  Ed.,  1875;  14th  Ed.,  1879;  16th  Ed..  1884;  16th  Ed., 
1891  (latest),  2  vols.,  by  Maurice  Powell.    Ed, 
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1827.  Rationale  of  Judicial  Evidence  specially  applied  to  English  Practice 
from  tlie  Manuscripts  of  Jeremy  Bentham,  Esq.,  Bencher  of  Lincoln's  Inn,  in 
five  volumes.    Ed.  John  S.  Mill. 

London,  1827. 

[The  papers  from  which  this  work  was  extracted  were  written  by  Bentham  at  various 
times  from  uie  vear  1802  to  1812.  They  comprise  a  very  minute  exposition  of  liis  views 
on  all  the  branches  of  the  snlneot  of  judicial  evidence,  intermixed  with  criticisms  on  the 
Law  of  Kvidence  as  it  was  estaUished  in  England  and  with  incidental  remarks  on  the  state 
of  that  branch  of  law  in  most  of  the  continental  systems  of  jurisprudence.  Bentham's 
speculations  on  Judicial  Evidence  had  already  been  published  in  a  more  condensed  form 
mr  M.  Dnmont  of  Geneva  in  the  "Traite  des  Prenves  Jndiciaires,"  published  in  1823,  an 
KigUsh  translation  of  which  appeared  in  1826.  See  ante,  and  the  Preface  of  J.  S.  Mill. 
As  Professor  Wigmore  says,  in  less  than  three  generations  nearly  every  reform  which 
Bentham  advocated  for  the  liaw  of  Evidence  has  come  to  pass.  Law  of  Evidence,  vol.  iii, 
5  2251.     Ed.] 

1880.  A  practical  treatise  on  the  General  Principles  and  Elementary 
Rales  of  the  Law  of  Evidence,  by  Richard  Garde. 

London,  1830. 

1881.  An  Examination  of  the  Rules  of  Law  respecting  the  admission  of 
extrinsic  evidence  in  aid  of  the  interpretation  of  Wills,  by  the  Right  Hon.  Sir 
James  Wigram. 

London,  1831. 

[2nd  Ed..  1835;  3rd  Ed..  1840;  4th  Ed..  1858  (Utest).  by  W.  Knox  Wigram.    Ed.] 

1884.  A  treatise  on  the  Law  of  Evidence  in  Scotland  by  George  Tait. 

Edinburgh,  1834. 
[This  is  the  3rd  Edition  by  Adam  Urquhart.     Ed.] 

1885.  Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  cases. 

London,  1835. 

[QHore  title  of  first  edition  ;  2nd  Ed.,  1840 ;  3rd  Ed.,  1846 ;  4th  Ed.,  1867  :  5th  Ed., 
1861  ;  eth  Ed.,  1862 ;  7th  Ed.,  1868  ;  8th  Ed.,  1874 ;  9th  Ed.,  1878 :  10th  Ed.,  1884 ;  11th 
Ed.,  1890  :  12th  Ed.  (latest),  by  A.  P.  Percival  Keep,  1898,  1  voL    Ed.] 

1886.  A  treatise  on  the  Law  of  Evidence  in  the  Courts  of  Equity  by 
Richard  Newcombe  Gresley. 

London,  1836, 

[A  work  dealing  with  the  system  of  evidence  prevalent  in  the  Court  of  Chancery,  2nd 
Ed..  1847  (latest),  by  Christopher  Alderson  Calvert.     Ed.] 

1888.  An  Essav  on  the  Principles  of  Circumstantial  Evidence,  by 
William  Wills. 

London,  1838. 

[Quart  date  of  2nd  Ed. :  3rd  Ed.,  1860 ;  4th  Ed..  [1862  (latest),  edited  by  Alfred  Wills. 
Ed.] 

1842.     A  treatise  on  the  Admissibility  of  Confessions  and  Challenge  of 

Jurors  in  Criminal  cases  in  England  and  Ireland,  by  Henry  H.  Joy. 

DuUin,   1842. 

1842.     A  treatise  on  the  Law  of  Evidence,  by  Simon  Greenleaf,  ll.d. 

Philadelphia,  1842. 

[1st  Ed.,  in  one  vol. ;  2nd  Ed.,  1844—1846 ;  3rd  Ed.,  2  vob.,  1846,  qyicert  as  to  subse- 
quent editions  until  1896,  the  date  of  the  last  edition  in  3  vols.,  revised  with  additions  by 
WiDiam  I^per  Lewis,  who  states  in  his  preface  that  in  upwards  of  20,000  cases  on 
evidence,  the  Courts  have  referred  to  some  section  of  Mr.  Greenleaf  s  work  to  support  their 
decisions.     Ed.] 
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1844.  A  treatise  on  Presumptions  of  Law  and  Fact  with  the  theory  and 
rules  of  presumptive  or  circumstantial  proof  in  Criminal  cases,  by  W.  M.  Best. 

London.  1844. 
[The  1844  Ed.  is  tbe  only  edition  of  this  work.     Ed.] 

1848.  A  treatise  on  the  Law  of  Evidence  as  administered  in  England 
and  Ireland  with  illustrations  from  American  and  other  foreign  Laws,  by  His 
Honour  Judge  Pitt  Taylor. 

London,  1848. 

[Qucere  title  of  first  edition;  2nd  Ed.,  1855:  3rd  Ed.,  1858 ;  4th  Ed..  1864;  5th  Ed., 
1868  ;  6th  Ed.,  1872  ;  7th  Ed.,  1878  :  8th  Ed.,  1885  ;  9th  Ed  ,  1895  (the  latest),  by  G.  Pitt 
Lewis,  Q.  C.  The  last  edition  appearing  during  the  passage  of  this  book  through  the  press, 
both  the  8th  and  9th  editions  have  been  referred  to.  The  8th  Ed.  in  Part  I,  and  the  9tb 
Ed.  in  Parte  11  and  III  of  the  Act.     Ed.] 

1849.  The  Principles  of  the  Law  of  Evidence  with  elementary  rules  for 
conducting  the  examination  and  cross-examination  of  witnesses,  by  W. 
M.  Best. 

London,  1849. 

[2nd  Ed.,  18.55:  3rd  'Ed.,  1860;  4th  Ed.,  1866:  5th  Ed.,  1870;  6th  Ed.,  1875:  7th 
Ed.,  1883 :  8th  Ed..  1893  (latest),  by  J.  M.  Lely,  with  Notes  to  American  and  Canadian 
Cases,  by  Charles  F.  Chamberlayne  of  the  Boston  Bar.    Ed.] 

1860.  The  History  and  Principles  of  the  Law  of  Evidence  as  illustrating 
our  social  progress,  by  John  George  Phillimore. 

London,  1850. 

1866.  A  treatise  on  the  Law  of  Evidence  in  Scotland,  by  William 
Gillaspie  Dickson.     2  vols. 

Edinburgh,  1855. 
[2nd  Ed.,  1864 ;  3rd  Ed.  (?)  1887,  by  P.  J.  Hamilton  Grierson.     Ed.] 

1866.     Powell's  Principles  and  Practice  of  the  Law  of  Evidence. 

London,  1856. 

[Qwere  title  of  first  edition ;  2nd  Ed.,  1869 ;  3id  Ed.,  1868 :  4th  Ed.,  1876 ;  5th  Ed. 
1885 ;  6th  Ed.,  1892  ;  7  (latest),  bv  John  (hitler  and  Charles  F.  Cagney.  The  law  is  here 
reduced  to  the  form  of  general  rules  with  a  running  commentary  thereto  attached.    Ed.] 


1861.  A  treati.se  on  Facts  as  subjects  of  Enquiry  by  a  Jury,  by  James 
Ram. 

London,  1861. 

[There  is  an  American  Edition  (the  4th,  New  York,  1890),  by  J.  Townshend  and  C.  F. 
Beach,  with  an  Appendix,  containing  D.  P.  Brown's  Golden  Bules  for  the  examination  of 
a  witness  ;  Coxe's  advice  for  conducting  the  examination  of  witnesses  and  opening  a  case  to 
the  jnry  ;  Whewell  on  Theory  and  Fact :  Hofimim's  fifty  resolutions  in  regard  to  profes- 
siontd  deportment ;  cases  of  mistaken  identity  and  erroneous  conviction.     Ed.] 

1866.    Privilege  of  confessions,  religions,  by  Baddely. 

1868.  A  treatise  on  the  Nature,  Principles  and  the  Rules  of  Circum- 
stantial Evidence,  especiallv  that  of  the  presumptive  kind  in  criminal  cases,  by 
A.  M.  Burrill. 

New  York,  1868. 

1872.  A  treatise  on  the  Law  of  Estoppel  and  its  Application  in  Practice, 
by  Melville  M.  Bigelow. 

Boston,  1872. 
[Qwere date oi  2nd  and^Srd  Ed.;  4th  Ed.,  1886;  6th  Ed.,  1890  (latest).     Ed.] 
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1876.  A  Digest  of  the  Law  of  Evidence,  by  Sir  James  Fitzjames  Stepheo. 

London,  1876. 

[Reprinted  with  slight  alterations,  September,  1876  ;  December,  1876 :  with  many 
alterations,  1877  ;  2nd  E<L,  1881 ;  3rd  Ed.,  1887  ;  4th  Ed.,  1893  (lateet).  There  is  also 
ao  American  Edition  (Boston,  1886),  from  the  Fourth  English  Edition,  with  Notes  from 
American  cases,  including  those  of  J.  W.  May.    E!d.] 

1877.  A  Commentary    on  the  Law    of    Evidence    in    Civil  Issues,   by 
Francis  Wharton,  ll.d. 

PhiUadelphia,  1877. 
L2nd  Ed.,  1870 ;  3rd  Ed.,  1888  (latest).     Ed.] 

1879.  Famous  cases  of  Circumstantial  Evidence,  by  S.  M.  Phillips. 

Jersey,  1879. 
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Evidence.    Ed.] 

1880.  An  Exposition  of  the  Practice  relative  to  the  Right  to  Begin  and 
Reply,  by  W.  M.  Best. 

Burlington,  N.  J.,  1880. 

[This  is  an  American  Edition  of  the  English  work.    Quart  date.     Ed.] 

1880.  A  treatise  on  the  Law  of  Evidence  in  Criminal  Issues,  by  Francis 
Wharton,  ll.d.    8th  Ed. 

Philadelphia,  1880. 

[8th  Ed.,  1880 ;  »th  Ed.,  (latest),  1884.  Previous  to  1880,  the  date  of  the  8th  Ed., 
this  book  was  one  of  the  volumes  of  the  same  author's  Treatise  on  Criminal  Law,  the 
editions  of  which  are  as  follows :  1st  Ed.,  1846 ;  2nd  Ed.,  1862 ;  3rd  Ed.,  1866 ;  4th  Ed., 
1857 ;  bth  Ed.,  1861 ;  6th  Ed.,  1868 ;  7tb  Ed.,  1874.  In  the  same  manner  Dr.  Wharton's 
Treatise  on  Criminal  Pleading  and  Practice,  9th  Ed.  (1889),  was,  previous  to  1880  tiie  date 
of  the  8th  Ed.,  one  of  the  voliunes  of  his  abovementioned  Treatise  on  Criminal   Law.     Ed.] 

1888.  The  Theory  of  the  Law  of  Evidence  as  established  in  the  United 
States  and  of  the  Conduct  pf  the  Examination  of  Witnesses,  by   W.  Reynolds. 

Chicago,  1883. 
[2nd  Ed.,  1890 :  3rd  Ed.,  1897.    Ed.] 

1883.  The  Law  of  Expert  Testimony,  by  H.  W.  Rogers,  ll.d. 

St.  Louis,  Mo.,   1883. 
[iad  Ed.,  1891,  re-written'and  enlarged.    Ed.] 

1884.  The  Law  of  Estoppel,  by  L.  F.  Everest  and  E.  Strode. 

Lotidon,  1884. 

1886.     A  treatise  on  Communication  by  Telegraph,  by  Morris  Gray. 

Boston,  1885. 

[A  fourth  of  this   book  deals  with  tiie  subject  from  the  point  of  view  of  the  Law  of 
Evidence.    Ed.] 

1886.  The  Law  of  Presumptive  Evidence  including  presumptions,  both 
of  law  and  of  fact,  and  the  burden  of  proof  both  in  Civil  and  (iHminal  cases, 
by  John  D.  Lawson. 

San  Frarudsco,  1886. 

CThe  Uw  of  presumptive  evidence  is  here  reduced  to  defimte  rules.    Ed.] 

1888.    The  Law  of  Expert  and  Opinion  Evidence  reduced  to  rules,   by 
John  D.  LawBon. 

San  Francisco,  1886; 
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1886.  Wood's  Practice  Evidence  for  ready  use  in  the  trial  of  causes,  by 
H.  G.  Wood. 
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1887.  A  treatise  on  the  Law.  of  Witnesses,  by  Stewart  Rapaljee. 

New  York,  1887. 

1887.  Law  of  Evidence  under  the  Code  of  Civil  Procedure  of  the  State 
of  New  York,  by  Henry,  E.  Warner. 

Albany,  1887. 

1887.  The  Practice  relating  to  Witnesses  in  all  matters  and  proceedings, 
Civil  and  Criminal,  at,  after,  and  before  the  trial,  or  hearing  both  in  the 
superior  and  inferior  Courts,  by  Walter  S.  Sichel. 

London,  1887 

1888.  An  Essay  on  the  Principles  of  Estoppel,  by  M.  Cabab^. 

London,  1888. 

1889.  Privileged  Commtmications  as  a  branch  of  Legal  Evidence,  by 
John  Frelinghuysen  Hageman. 

New  Jersey,  1889. 

1888.  The  Ohio  Law  of  Opinion  Evidence,  expert  and  non-expert,  by 
Francis  B.  James. 

Cincinnati,  1889. 

1801.  A  brief  on  the  modes  of  proving  the  facts  most  frequently  in  issue 
or  collaterally  in  question  on  the  trial  of  Civil  or  Criminal  cases,  by  Austin 
Abbott  of  the  New  York  Bar. 

New  York,  1891 

[Bj  tt»  same   author    "A  brief  tor  the  trial  of  civil  iasnes    before   a    jmy"    and 
"A  bnef  for  the  trial  of  criminal  oaaes."     See  also  18Q{S.     Ed.] 

1892.     The  Law  of  Evdence,  by  Sidney  L.  Phipson. 

London,  1892. 
(2nd  Ed.,  1898 ;  3rd  Ed.,  1902.] 

1802.  The  General  Principles  of  the  Law  of  Evidence  with  their  applica- 
tion to  the  trial  of  civil  actions  and  criminal  cases,  3  vols.,  by  Frank  S.  Rice. 

Rochester,  N.  Y.,  1892. 

[The  first' two  volumes  deal  with'ciTil  actions  and  the  third  with  criminal  cases. 
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LAW  OF  EVIDENCE 


APPUCABLB   TO 


BRITLSH  INDIA. 


GENERAL  INTRODUCTION. 

Fbblihinabt. 

The  gubstantive  law  of  this  countiy  defines  the  rights,  duties  and  liabili-  bvUhim  » 
ties  the  ascertainment  of  which  is  the  purpose  of  every  judicial  proceeding.  SSSJlft  •' 
The  Criminal  branch  of  that  law  is  contained  in  the  Indian  Penal  Code,  as  i*w.  ^* 
also  in  various  special  and  local  laws  dealing  with  the  subject.  The  substan- 
tive civil  law  of  India  has  not  as  yet  been  codified.  Generally  speaking,  it  is  to 
be  found  in  various  Acts  of  the  Indian  Legislature,  in  the  English  Statutes 
extending  to  India  and  in  the  personal  law  of  the  Hindus  and  Mussalmans- 
In  cases  for  which  no  special  provision  exists,  the  Courts  are  enjoined  to  act  ac- 
cording to  justice,  equity  and  good  conscience.  Adjective  law  defines  the  plead- 
ing procedure  and  proof  by  which  the  substantive  law  is  applied  in  practice. 
It  U  the  machinery  by  which  that  law  is  set  and  kept  in  motion.  The  rules 
relating  to  pleading  and  procedure  are  contained  in  the  Civil  and  Criminal  Pro- 
cedure Codes.  Proof,  the  remaining  branch  of  adjective  law,  logically  defined,  is 
the  sufficient  reason  for  assenting  to  a  proposition  as  true.(l)  Practically  con- 
sidered it  is  the  establishment  of  facts  in  issue  (ascertained  in  each  particular 
case  by  the  pleadings  and  settlement  of  issues)  by  proper  legal  means  to  the 
satisfaction  of  the  Court.(2)  This  is  done  by  the  production  of  evidence,  the  law 
relating  to  which  is  to  all  legal  practice  what  logic  is  to  all  reasoning  whatever 
subject  it  may  be  concerned  about.  Accurately  speaking  the  terms  1 'proof" 
and  "evidence"  are  distinguished  in  this  ;  that  proof  is  the  effect  or  result  of 
evidence  while  evidence  is  the  medium  of  proof.(3)  The  facts  out  of  which  the 
rights  and  liabilities  arise  must  be  determined  correctly.  Facts  which  come 
in  question  in  Courts  of  justice  are  enquired  into  and  determined  in 
precisely  the  same  way  as  doubtful  or  disputed  facts  are  enquired  into 
and  determined  by  men  in  general  except  so  far  as  positive  law  has  inter- 
posed with  rules  to  secure  impartiality  and  accuracy  of  decision  or  to  exclude 
collateral  mischief  likely  to  result  from  the  inve8tigation.(4)  Some  portions  of 
the  law  of  Evidence  such  as  those  which  deal  with  the  relevancy  of  facts  are 
intimately  connected  with  the  whole  theory  of  human  knowledge  and  with 


(I)  Whaiton,  Br.,  {  ],  id.,  C».  Et.,  {2.  (4)  id:  f  8:  Wliether  all  th«M rule* are effeotire 

(S)  BtM,  St.,  I  IOl  {or  tlw  pnipoae  tot  which  they  wen  enacted  or 
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2  INTRODUCTION. 

logic  as  applied  to  human  conduct  (1)  Othei  rules  aie  of  a  technical  character 
designed  to  secure  the  objects  mentioned  or  are  based  on  principles  of  general 
policy, 

i%^  The  ambiguity  of  the  word  "evidence  "  has  given  rise  to  varying  defini- 

dence."  '  tions.  Bentham  used  it  in  its  broadest  sense  when  he  defined  it  as  "  any  mat- 
ter of  fact  the  efiect,  tendency,  or  design  of  which  is  to  produce  in  the  mind  a 
persuasion  affirmative  or  disaffirmative  of  the  existence  of  some  other  matter 
of  fact."(2)  It  is,  however,  clear  that  the  term  as  used  in  municipal  law  must 
have  a  very  much  more  limited  meaning.  It  is  manifest  that  every  fact,  some 
having  it  may  be  but  the  very  slightest  bearing  on  the  issue,  cannot  be  adduced. 
Courts  are  so  organized  that  there  must  be  some  limit  to  the  facts  which  may  be 
given  in  evidence,  as  there  must  be  an  end  of  litigation.  (3)  The  great  bulk, 
therefore,  of  the  English  Law  of  Evidence  consists  of  negative  rules  declaring 
what,  as  the  expression  runs,  "  is  not  evidence.  "(4)  In  its  legal  and  most 
general  acceptation,  'evidence  '  has  been  defined  to  include  all  the  means,  ex- 
clusive of  mere  argument,  by  which  any  alleged  matter  of  fact,  the  truth  of  which 
is  submitted  to  investigation,  is  established  or  disproved  to  the  satisfaction 
of  the  Couit.(5)  According  to  the  concise  definition  of  the  California  Code, 
"  Judicial  Evidence  is  the  means,  sanctioned  by  law,  of  ascertaining  in  a  judi- 
cial proceeding  the  truth  respecting  a  question  of  fact.  "(6) 

Judicial  evidence  is  thus  a  species  of  the  genus  "evidence,  "  and  is  for  the 
most  part  nothing  more  than  natural  evidence,  restrained  or  modified  by  rules 
'':';  of  positive  law.  (7)     "A  law  of  evidence  properly  constructed  would  be  nothing 

less  than  an  application  of  the  practical  experience  acquired  in  Courts  of  Law  to 
the  problem  of  enquiring  into  the  truth  as  to  controverted  questions  of  fact.  "(8) 
The  law  of  evidence  (which  is  contained  mainly  in  Act  I  of  1872)  (9)  deter 
mines  how  the  parties  are  to  convince  the  Court  of  the  existence  of  that  state  of 
facts  which,  according  to  the  provisions  of  the  substantive  law,  would  establi.^h 
the  existence  of  the  right  or  liability  which  they  allege  to  exist.(10)  This  law, 
in  80  far  as  it  is  concerned  with  what  is  receivable  or  not,  is  founded  in  the  words 
of  Rolfe,  B.(ll)  : — "on  a  compound  consideration  of  what,  abstractedly  con- 
sidered, is  calculated  to  throw  light  on  the  subject  in  dispute,  and  of  what  is 
practicable.  Perhaps  if  we  lived  to  the  age  of  a  thousand  years,  instead  of 
sixty  or  seventy,  it  might  throw  light  on  any  subject  that  came  into  dispute,  if 
all  matters  which  could  by  possibility  affect  it  were  severally  gone  into  ;  and 
enquiries    carried   on  from   month   to  month  as  to  the  truth  of  everythins; 


(1)  Steph.    Introd.     1,    2.     The   game    learned  See  also  Steph.  Dig.,  Art.   1 :  Tkylor,  Et.,  J  I, 

author  (D%.  xi)  stated  that  Chief  Baron  Gilbert's  and  the  definition  given  by  Prof.  Thayer  in  his 

work  on  the  Ijiw  of  Evidence  (1766)  the   first  of  Cases  on  Evidence  p.  2. 

the  recognised  English  text  books  on  the  sabjeot  (6)  Cal.  Code,  s.    1823.    See   observatioiu      on 

is  founded  on    Locke's  Essay  much   as  his' own  the  definitions  given  in  the  California  Code  (which 

work  ii  founded  oo  Mill's  Logic.  are  said  to  express  and  typify  the  judicial  senti- 

(8)  Benth.,  Jud.  Ev.,   17.  ment  of  the  American  Judiciaiy)  in  Rice's  Oeoe- 

(3)  Burr.  Jones,  Ev.,  {1.  ral  Principles  of  the  Law  of  Evidmoe,  p.  9. 

(4)  Steph.  Introd. :  these  rules  are  closely  con-  (7)  Best,  Ev.,  H  34>  70- 

ueoted  with  the  institution  of  trial  by  jury :  see  (8)  Speech  in  Council  of  the  Hon.    Mr.  Stephen. 

Thayer's   Cases   on   Evidence,    4 ;   and  Thayer's  Oaulte  «/  India,  18th  April  1871,  p.  42  (Eitr». 

Preliminaiy  Treatise  on  Evidence  at  the  Com-  Supplement). 

moo  Law :  Part  I,  Development  of  trial  by  Jmy,  (9)  Other   Acts  also  contain  provisions  relating 

and  ftr  Lccd  HaosfieM  in  the  BerteUy  Peerage  to  evidence :  as  to  this  see  poet,  s.  2. 

COM,  4  Camp.,  414.  (10)  Steph.   Introd.,  10. 

(5)  1  Greenleo^  Ev.,  {  1 ;  Best,  Ev.,  {  II,  p.  (11)  In    The    Attorney-Oeneral  v.  Bitelicoet,    7 


.19;  Steph.  Intzod.,  7  ;  as  to  the  definition  of  the       Bzoh.,  91,  lOS. 
word  a*  mtd  in  the  Act,  see  Not<a  to  {  3,  ponf. 
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JNTROPUOTION.  3 

connected  with  it.    I  do  not  say  how  that  would  be.  but  such  a  coiirse  is  found 
to  be  impossible  at  present.  "(1) 

Rules  respecting  judicial  evidence  may  be  generally  divided  into  those  re-  What  the: 
lating  to  the  quid  prohandum,  or  thing  to  be  proved  and  those  relating  to  the  ^'Joe'deter- 
modus  proibandi,  or  mode  of  proving.  (2)  It  has  been  said  that  there  is  but  mines. 
one  general  nile  of  evidence,  the  best  that  the  nature  of  the  case  will  admit.(3) 
This  rule  does  not  require  the  production  of  the  greatest  possible  quantity  of  evi- 
dence, but  is  framed  to  prevent  the  introduction  of  any  evidence  which  raises 
the  supposition  that  there  is  bMer  evidence  behind,  in  the  possession,  or  under 
the  control,  of  the  party,  by  which  he  might  prove  the  same  fact.  The  two 
chief  applications  of  this  principle  are  as  foUows  :  (a)  With  regard  to  the  quid 
frobatidum  the  law  requires  as  a  condition  to  the  admissibility  of  evidence  (either 
direct  or  circumstantial)  an  open  and  visille  connection  between  the  principle 
and  evidentiary  facts.  (4)  If  the  belief  in  the  principal  fact  which  is  to  be  as- 
certained is  to  be,  after  all,  an  inference  from  other  facts,  those  facts  must, 
at  all  events,  be  closely  connected  with  the  principal  fact  in  some  of  certain  speci- 
fic mode8.(5)  This  connection  must  be  reasonable  and  proximate,  not  conjec- 
tural and  remote.  This,  which  is  the  theory  of  relevancy,  is  dealt  with  in  the  first 
Part  of  the  Evidence  Act.{6)  The  first  question  therefore  which  the  law  of  evi- 
dence should  decide  is :  what  facts  are  relevant  and  may  be  proved.(&)  With 
T^ard  to  the  modut  prohandi  the  law  rejects  derivative  evidence,  such  as 
the  so-called  "hearsay  evidence,"(7)  and  exacts  original  evidence  prescribing 
that  no  evidence  shall  be  received  which  shows,  on  its  face,  that  it  only  derives 
its  force  from  some  other  which  is  withheld.  (8)  In  other  words,  the  best  evidence 
most  be  given.  If  a  fact  is  proved  by  oral  evidence  it  must  be  direct ;  that  is 
to  say,  things  seen  must  be  deposed  to  by  some  one  who  says  he  saw  them  with 
his  own  eyes :  things  heard  by  some  one  who  says  he  heard  them  with  his  own 
ears  :(9)  and  original  documents  must  be  produced  or  accounted  for  before  any 
other  evidence  can  be  given  of  their  contents.  (10)  In  addition  to  the  above- 
mentioned  rules  English  text-writers  treat  as  a  portion  of  the  law  of  evidence 
the  rale — ^that  the  evidence  must  correspond  with  the  allegations,  but  it  will  be 
safficient  if  the  substance  of  the  issues  be  proved.  The  rights  of  parties  litiga- 
ting must  be  determined  secundum  allegata  el  probata  (according  to  what  is 
averred  and  proved).  This  rule  has  not  been  incorporated  in  the  Act,  as 
it  is  one,  strictly  speaking,  rather  of  the  law  of  procedure  proper  than  of 
evidence.(ll) 


(1)  Sm  abo  Jt.  T.  ParbJndat,  11  B.  H.  a  B.,  01  (167S) ;  Moktma  Ohundv  t.  Poorno  OhuMUr,  U 
(1874),  ptr  Weat.  J. :  "  One  of  the  objeota  of  a  W.  R.,  IBS,  167  (1869) ;  Dinomoyi  DM  v.  Xnat- 
kv  ct  eridenoe  is  to  mtriet  the  inveetigatiaas  nuput,  7  L  A.,  8  ;  as  to  the  meaning  of  the  rnle, 
Miia  by  Gonrta  within  the  boanda  preecribed  by  Se»  Ti,yUx,  Et.,  8th  Ed.,  pp.  36(^—396 ;  Norton, 
l«Benl  coDTenieoce ;  "  aa  to  the  utility  of  the  Er.,  89;  Beat,  Ev.,  pp.  70^73,  87,  88,  91—93, 
nbi.  M  B<at,  Br.,  f  30,  <l  m;.  ;  Fldd.  Er.,  13,  36, 216,  216,  89,  431, 434,  416,  276,  489,  261,  262 ; 
'  «f. ;  nanctiflM,  Beat,  IBr.,  {  16,  et  Mq. ;  aeonri-  Steph.  IntnxL,  3,  7. 

tiea  lor  inaaring    Teraoity    and    oompleteneaa  of  (4)  Beat,  Et.,  {}  W'  3& 

'nimet,  ib^  ^  U,  H  tej. ;  100.  (6)  OaztUt  of  India,  18th  April  1871,  npn. 

(2)  Beat,  Et.,    {  111,  Mr.  Stephen  aaid  in  his  (6)  t.  fmM.  Introdaotion  to  Ch.  IL 
abon-mcntianed  apeech  of  the  18th  April  1871 :—  (7)  8u  Steph.  Introd.,  4,  6 ;  Beat^  Er.,  H  496. 
"  The  mam  feature  of  the  Bin  conaiate  in  the  dia-  112. 

tisctain  drawn  by  H  Mmseit  Ikt  reUmney  of  fael*  (8)  Beat,  Er.,  {  9 ;  Am  <f.  WdA  r.  LmgfitU, 

-i  Us  ikA  0/  froving  ntevant  faeU.  "  16  M.  ft  W.,  497  ;  JDoe  <i.  OUbert  r.  Sou,  7  U.  ft 

(3)  Pt  Lord  Hardwire,  Ch.,  in  Omydnad  r.  W.,  102,  106 ;  MaedofnneU  r.  Xvmu,  11  a  B.,  930, 
barter,  1  Atk.,  21.  49.     See  Bamalaktkmi  r.  Bita-  942. 

a.  14 IL  L  A.,  Sm,  688  (1872) ;  Baboo  5oA-  (9)  v.  m.  S»,  90,  potL 

r.  Btioo  Omrao,  13  H.  I.  A..  619,  627  (10)  «.  aa.  69,  61,  64  poM.                             ^ 

(inO);  a.  r.,  16  W.  B.,  1  P.  a  ;    Baboo  Onnia  (11)  See  oaaea  cited  in  Field.  Er.,  367—369. 


ftrml  t.  Bakee  Indrnfit,  23  W.  R.,  390,  P.  C. 
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4  INTBODUCTIOK. 

The  law  of  evidence  thus  determines : — (o)  The  relevancy  of  facts,(l)  or 
what  sort  of  facts  may  be  proved  in  order  to  establish  the  existence  of  the  right, 
dnty,  or  liability  defined  by  substantive  law.  (b)  The  proof  of  facts,(2)  that  is. 
what  sort  of  proof  is  to  be  given  of  those  facts,  (c)  The  production  of  proof  of 
relevant  facts,(3)  that  is,  who  is  to  give  it  and  how  it  is  to  be  given  ;  and  the 
effect  of  improper  admission  or  rejection  of  evidence(4)  (see  post). 

sn'B^Jooy  The  sufficiency  of  evidence  must  be  distinguished  from  its  competency- 

By  competent  evidence  is  meant  that  which  the  very  nature  of  the  thing  to  be 
proved  requires,  as  the  fit  and  appropriate  proof  in  the  particular  case,  such  as 
the  production  of  a  writing  where  its  contents  are  the  subject  of  enquiry.  By 
satisfactory,  or  as  it  is  also  called  sufficient,  evidence  is  intended  that  amount 
of  proof  which  ordinarily  satisfies  an  unprejudiced  mind  beyond  reasonable 
doubt.  The  circumstances  which  will  amount  to  this  degree  of  proof  can  never 
be  previously  defined  ;  the  only  legal  test  of  which  they  are  susceptible  is  their 
sufficiency  to  satisfy  the  mind  of  an  ordinary  man,  and  so  to  convince  him  that 
he  would  venture  to  act  upon  that  conviction  in  matters  of  the  highest  concern 
and  importance  to  his  own  interest8.(5)  The  effect  of  evidence  considered  from 
the  point  of  view  of  the  weight  which  should  be  attached  to  it  cannot  be  regulat- 
ed by  precise  rules  as  the  admissibility  of  evidence  may  be.(6)  For  these  rea- 
sons considerations  upon  the  sufficiency  of  evidence  have  no  place  in  the  Act 

The  weight  of  evidence  cannot  be  regulated  by  precise  rules  as  the  admissi- 
bility of  evidence  may  be(7):  it  depends  on  rules  of  common-sense,(8)  and  the 
weight  of  the  aggregate  of  many  such  pieces  of  evidence  taken  together  is  verj 
much  greater  than  the  sum  of  the  weight  of  each  such  piece  of  evidence  taken 
separately. (9)  The  Draft  Bill  contained  the  following  section,  which,  though  it 
was  not  thought  necessary  to  retain  it  in  the  Act,  must  still  be  borne  in  mind  :— 
' '  When  any  fact  is  hereinafter  declared  to  be  relevant,  it  is  not  intended  to  in- 
dicate in  any  way  the  weight,  if  any,  which  the  Court  shall  attach  to  it,  this  being 
a  matter  solely  for  the  discretion  of  the  Court."  So  also  the  Law  Commissioners, 
in  the  second  paragraph  of  their  Draft  Bill,  said:  "Whenever  any 
evidence  is  said  to  be  admissible,  it  is  not  meant  that  it  is  to  be  regarded  as 
conclusive,  but  only  that  the  weight,  if  any,  which  the  deciding  authority  may 
consider  due  shall  be  allowed  to  it."  In  this  connection  a  few  dicta  of  general 
application  may  be  here  cited.  When  one  witness  deposes  to  a  certain  fact 
having  occurred,  and  another  witness,  stating  that  he  was  present  at  the  same 
time,  denies  that  any  such  fact  took  place,  greater  weight,  other  things  being 
equal,  is  to  be  attached  to  the  witness  alleging  the  affirmative.(lO)  "Upon 
general   principles  affirmative  is  better  than  negative  evidence.      A  person 

(1)  ErideDOe  Act,  Part  I ;  T.  po»t,  s.  3,  and  In-  there  can  be  no  canon.  Each  caae  prcseoti  it> 
tiodnction  to  Chapter  IL  own  pecnljaritiee,  and   common-sense  and  •hmrd- 

(2)  Evidence  Act,  Part  II ;  v.  pott,  and  Intro-  neas  must  be  brought  to  bear  npon  the  facts  elicited 
duotion  to  Part  II.  in   every  case,  which   a  Judge  of  fact   in   (tii 

(3)  Evidence  Act,  Part  III ;  tee  Introduction  to  country,  discharging  the  functions  of  a  jfoy  >> 
thk  Fart,  poit.  England,  has  to  weigh  and  decide  upon :  "  B.  v. 

(4)  Steph.   Introd.,   II.  ifwani  Om.  20  W.  R..  Cr.,  13, 19(1874.)   "TUt 
(6)  Oreenleaf,  Ev.,  f  2.  inconvenience,  "    says   Lord  EMon  in  Totnwi 

(6)  StxiFarjtJuurimT.  DvarkmuM,  '8  B.  L.  R.,  v.  Strangroom  ( 6  Ves.,  333,  334),  "  belong  Is 
504,  608  (1871) ;  Lard  AdvocaU  v.  Lord  Blantyrt,  the  administration  of  justice,  that  the  miodi  <f 
L.  B.,  4  App.  Cas.,  792 ;  S.  v.  Madhvb  Oiri,  21  different  men  will  differ  npon  the  result  of  dw 
W.  B.,  Cr.,  13, 19(1874):  Toumrnndv.  Strangroom,  evidence,  which  may  lead  to  different  decmka 
fl  Tea.,  333,  334 :  O'Sorkt  v.  Bclingbroh,  L.  R.,  upon  the  same  case,  "     Ste  also  remarks  of  U*i 

5  H.  L.,  837 ;  Best,  Ev.,  {  81.  Blaokbum   in   O'Sorke  v.   BeUngbrokt,  L.  R-.  2 

(7)  rargvXantm  v.  Duarkmuilk,  8  B.  L.  R.,S04       H.  L.,  837. 

MS  (1871)  ;  Best,  Ev.,  {  81.  (9)  Lord  Advocatt  v.   Lord  Omtgre,  supra.  'U- 

(8)  Lord  AdvocaU  v.  Lord  BUmtfrt,  L.  R.,  4  (10)  Z><6y  Ptnad  v.  Amv'tii  5iiv*.  3  H.  I.  A, 
App.  Cu..  792.  ;ier  Lord  Blackburn  :  "For  weigh-  347, 3e7  (1844) ;  &  C,  6  W.  R.  (P.  C),  <U ;  Will's 
ing   eiidenc"    and    drawing'  mfereoces    from  it,  Ciro.  Ev.,  S90. 
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IMTRODUCmOH.  5 

deposing  to  a  fact,  which  he  states  he  saw,  must  either  speak  truly,  or  must  have 
invented  his  storyi  or  it  must  be  sheer  delusion.  Not  so  with  respect  to  negative 
evidence  ;  a  fact  may  have  taken  place  in  the  very  sight  of  a  person  who  may 
not  have  observed  it :  and  if  he  did  observe  may  have  forgotten  it.  "(1)  As 
a  general  rule,  witnesses  should  be  weighed  not  numbered.(2)  More  weight 
should  be  attached  to  the  evidence  given  of  men's  acts  than  ot  their  alleged 
words  which  are  so  easily  mistaken  or  misrepresented. (3)  A  Judge,  however, 
cannot  properly  weigh  evidence,  who  starts  with  an  assumption  of  the  general 
bad  character  of  the  prisonera.(4) 

The  Act  in  many  of  its  sections  leaves  matters  dealt  with  thereby  to  the  ^2^£tftL 
discretion  of  the  Court.(5)  "Discretion,  when  applied  to  a  Court  of  law,  means 
discretion  guided  by  law.  It  must  be  governed  by  rule  and  not  by  humour. 
It  must  not  be  arbitrary,  vague,  and  fanciful,  but  legal  and  regular.  "(6)  In 
using  a  judicial  discretion  the  Courts  have  to  bear  in  mind  not  only  the  statutes, 
but  also  the  great  rules  and  maxims  of  the  law,  such,  for  example,  as  those  of 
logic  or  evidence,  or  public  policy.  The  right  discretion  is  not  scire  quid  sit 
fttslum,  but'  scire  per  legem,  as  Coke  insi8ted.(7)  " 

The  English  system  of  Judicial  evidence  is  comparatively  of  very  modern  ^^^*"**' 
date.(8)  Its  progress  is  marked  by  the  discarding  of  those  restrictions  of 
scholastic  jurisprudence  which  firstly  compelled  much  that  was  material  to 
be  excluded  from  the  issue  and  then  wfien  the  issue  was  thus  arbitrarily 
narrowed  shut  out  much  evidence  that  was  relevant  and  attached  to  the 
evidence  received  certain  arbitrary  valuations  which  the  Courts  were  required 
to  apply.(9)  The  progress  has  as  in  all  cases  of  legal  reform  been  a  slow  one.(lO) 
Bat  it  has  been  said  in  England,  where  the  traditional  theories  still  possess 
tome  strength,  that  artificial  rules  upon  matters  of  evidence  are  better  avoided 
as  much  as  possible,(ll)  and  that  the  law  now  is  that,  with  a  few  exceptions  on 
the  ground  of  public  policy,  all  which  can  throw  light  on  the  disputed  transac- 
tion is  admissible. (12)  The  Evidence  Act  may  be  regarded  as  being  itself  an 
application  of  these  principles.  "Under  the  Evidence  Act  admissibility  is  the 
rale  and  exclusion  the  exception,  and  circumstances  which  under  other  systems 
might  operate  to  exclude,  are,  under  the  Act,  to  be  taken  into  consideration  only 
in  judging  of  the  value  to  be  allowed  to  evidence  when  admitted." (13)  Accord- 
ingly, where  a  Judge  is  in  doubt  as  to  the  admissibility  of  a  particular  piece  of 
evidence,  he  should  declare  in  favour  of  admissibility  rather  than  of  non-ad- 
iBia8ibility.(l()    The  principle  of  exclusion  enacted  by  the  fifth  section  of  this 

(I)  ThepaiMeeinqnotetion  miuica  is  per'^SirH.       t.  AOnon  Life  Aumrance  Co.,  4  C.  P.  P.  109  (1878) 
',  iaChambtrfr.  Tkt Quteiu Pnelor, Z'flKOt.,       "In  any  bat  an  English  Cottrt  and  to  the  mind 


4U,434:«Hakolfi2(Mia»iT.ffaiZ,l  Curt.,  606.  of  any   bat  an  English  lawyer  the  oontroreray 

(t)  Ah  notes  to  s.  134,  jkuL  whether  tihs  eridence  is  or  is  not  evideooe  whioh 

(3)  Mttr  VtdodUak  t.  Bttky  Imaman,  1  M.  L  A.  a  Court  of  Justice  shoold  reoeive  would  seem  I 

4Z.  43  (1836):  think  sapremely    ridionlona    beoaose    erery    one 

(0  R.  V.  Kdu    Mai,  7  W.  R.,  Cr.,  103  (1867):  would  say  that  the  OTidenoe  was  most   oogeot 

ttt  Anther,  »Uei  to  s.  16fi,  fod.  and  material  to  tha  plaintiff's  aUim. 

(6)  See  as.  32,  33,  39,  68,  60,    66,  73.  86—88,  (4)  Ptr  Wills,  J.,  in  Hmnutg  v.  Wright,  L.  K.. 

tt,  114,  118.  13S,  186,  142,  148,  IM,  161,  164—  21  Q.  B.  D.,  618  (1888). 

iM,  IM,  102.  104—166.  (6)  Per  Lord   Coleridge,    C.    J.,    in   Blaie    v. 

<6)  Ptr   Lord  Jfanefield  in  WiUee'e  ease,  4  Bar-  AH  on  Life  Attimnce   Co.,  L.  R.,  4.  C.  P.  V., 


Rep.,  2630,  oited   in  Harban'e  SaJuti  v.  103  (1878)   adding :—"  Not,  of    oonrse,  matters 

Perekai,  6  C,  860,  266  (1879).  o(   more    prejudice    nor    anything   open    to  real 

(7)  R.  T.  Chaga*  Dagmrom,  14  B.,  331, 344, 362,  moral  or  sensible  objection,  but  all  things  whu}\ 

per  JaHia^  J.  (1810);  Bast,  Et.,{  86.  fairiy  throw  light  oo   the   case.  " 

(S)  Eest.    F.T.,    {{   100k  110.    See  PhiOimcn's  (6)  S.  v.  ilona  Puna,  16  B.,  661,  668  (1802) ; 

Histoij  and  PriuBiplei  of  the  Law  of  Endeoee  ptr  Jardhie,  J.,  citnig  Romeah  Chander  Hitter 

(1800).  pp.  18S  d  «sf.  and  Field.  J  J. ;  and  «e<  oaees  oited,  poA 

<•)  Whaiton  Et.,  {s.  (7)  The  OolUelor   of   OtnUifm  ▼.  PalaUluiH. 

(lO)  Seercmarksef  LoniCMeridge,a  J.,  inBinie  13  A.,  26  (ISSOX 
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6  INTBODUOTION. 

Act  should  not  be  so  applied  as  to  shut  out  matters  which  may  be  essential  for 
the  ascertainment  of  truth.(l)  The  Privy  Council  in  Ameeroonisia  Khatoon  v. 
Abedoonissa  Khatoon  (2)  said  :  ' '  Objections  made  with  the  view  of  excluding 
evidence  are  not  received  with  much  favour  at  this  Board."  But  it  must 
not  be  assumed  either  that  all  technical  rules  are  unnecessary,  or  that  all  the 
rules  of  evidence  are  technical.  It  may  be  safely  asserted  that  the  enforcement 
of  most  of  such  technical  rules  as  are  contained  in  this  Act  is  necessary,  and 
that  many  other  rules  possess  no  element  of  technicality  whatever.  Thus  as 
the  Judicial  Committee  have  also  observed  :  "It  is  a  cardinal  rule  of  evidence 
not  one  of  technicality  but  of  substance,  which  it  is  dangerous  to  depart  from, 
■  that  where  written  documents  exist  they  shall  be  produced  as  being  the  best 
evidence  of  their  own  contents.  "(3)  And  other  instances  might  be  adduced 
than  those  covered  by  what  is  technically  known  as  "the  beet  evidence  "  rule. 

Uie  Uw  ot  -^^  English  rules  of  evidence  were  always  followed  in  the  Courts  establish- 

evidence  In  ed  by  Royal  Charter  in  the  Presidency  Towns  of  Calcutta,  Madras  and  Bombay, 
tws  ooun-  pj^^j^  ^£  these  rules,  as  were  contained  in  the  Common  and  Statute  law  which 
prevailed  in  England  before  1726,  were  introduced  by  the  Charter  ol  that  year : 
some  others  were  rules  to  be  found  in  subsequent  Statutes  expressly  extended 
to  India  ;  while  others,  again,  had  no  greater  authority  than  that  of  use  and  cus- 
tom.(4)  In  the  Courts  outside  the  Presidency  Towns  no  complete  ndes  of  evi- 
dence were  ever  laid  down  or  introduced  by  authority.  (5)  The  law  on  this  sub- 
ject rested  in  a  state  of  great  indefiniteness.  In  the  Full  Bench  decision  of  the 
Calcutta  High  Court  in  the  case  of  the  Queen  v.  Khi/roolah,(6)  decided  in  1866, 
it  was  held  that  the  English  law  of  evidence  was  not  the  law  of  the  raofnssil : 
that  at  that  time  the  Mahommedan  criminal  law,  including  the  Mahommedan 
law  of  evidence,  was  no  longer  the  law  of  the  country,  and  that  by  the  abolition 
of  the  Mahommedan  law,  the  law  of  England  was  not  established  in  its  place. 
The  Mofussil  Courts  were  thus  not  required  to  follow  the  English  law,  although 
they  were  not  debarred  from  following  it  where  they  regarded  it  as  the  most 
equitable. 

The  first  Act  of  the  Governor-General  in  Council  which  dealt  with  evidencft 
strictly  so-called,  was  Act  X  of  1835,  which  applied  to  all  the  Courts  in  British 
India  and  dealt  with  the  proof  of  Acts  of  the  Governor- General  in  Conncil.(7) 
This  was  followed  by  eleven  enactments  passed  at  intervals  during  the  next 
twenty- years  which  effected  various  small  amendments  of  the  law  and  appbed 
to  the  Courts  in  India  several  of  the  reforms  in  the  law  of  evidence  made  in  Eng- 
land. (8)    In  1855,  an  Act  was  passed(9)  for  the  further  improvement  of  the  law 


(1 )  B.  T.  AMuOah,  7  A.,  40  (1888) ;  «ee  obMrra-  Offioen ;  others  from  English  Tezt-boolu ;  WUt- 

tions  ot  the  Hon.  Ur.  Maine  in   moving  the  re-  ley  Stokes,  II,  818,  813 :  and  tee  Act  XDC  of  ISO. 

ferenoe    of    the    Eridence    Bill    to    Committer.  (6)  B.  L.  R.,  8  p.  Vol,  App.  11  ;  &  C  8  W.  R.. 

"  Anything  like  •  eaprioioaa  adminis' ration  of  the  Cr.,  21 ;  Field,  Er.,  16 — 18  ;  Whitley  StoJces,  nr 

law  of  evidence  wa«  an  evil,  but  it  would  be  an  m,  and  seef.  v.  Ram*irami,  6  B.  H.  C.  B..  &■■  ^ 

eqnal,  or  periiapa  even  a  greater  evil,    that  snoh  (1809). 

■tiict  mlee  of   evidence    shonM   be  enforced   ag  (7)  Whitley  Stdcea.  II,  81S. 

praotioally  to  leave  the  CVmrt  without  the  materiah  (8)7i.  ;Aot   XIX   of   1837   (  ab<dished  ioooni- 

for  •  deoiiion.  "  potency     by     reaeon    d  conviotioo);  Act  V  et 

(8)  83  W.  B.,  208,  809 ;  P.  C.  (187S).  1840  (afBimations  ) :  Me  ako  Acta  XVIU  of  IW. 

(8)  Dimmoyi  Dtbi  v.    Boy  Luckmijml,  7  I.  A.,  s.  9  ;  VI  of  1872  ;  X  of  1873] ;  Acta  IX  of  184»4 

8,  16  (1879).  Vn  of  1844  ( incompetency  by  reMon  of  orime 

(4)  Field,      Et.,   U;     Whitley  Stofes,  Anglo-  or  intenrt);  XV  of  1862  (lompeteucy  of  partiK 

Indian  Codea.  VoL  n,  812.    See  Report  of  Uw  and  other  matter*  ) ;  Aot  XIX  of  1863  extaoded 

Commjndonen,  Appendix.  aevaral  of  tlieae  reform*  to  the  CSril  Comts  of  the 

(6)  Regalatiom    made   between   1793  and  1834  East  Indian  Company  bx  the  Bengal  Freodeocgr 

oontained  a  few  mlei :  othen  were  derived  bom  (g)  Aot  U  of  1866.    A*  to  this  Act,  see  R.  r. 

a  vagne  onatomaiy  law  of  erideooa,  partly  drawn  Oopal  Do—,  3  M.,  271,  888. 
from   the    Hedaya   and   the  Mahommedan  Law 
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INTRODUCTION.  7 

of  evidence,  which  contained  many  provisions  applicable  to  all  Courtaiu  British 
Iiidia.(l)  These  provisions  were  repealed  and  re-enacted  with  certain  modifi- 
cations and  alterations  by  the  present  Act.  While,  therefore,  within  the  Presi- 
dency Towns  the  English  law  of  evidence  was  in  force,  modified  by  certain  Acts 
of  the  Indian  Legislature,  of  which  Act  II  of  1855  was  the  most  important ; 
the  Mofussil  Courts,  on  the  other  hand,  had,  down  to  1872,  hardly  any  fixed 
rules  of  evidence  save  those  contained  in  Acts  XIX  of  1853  and  II  of  1855.(2) 
Before  and  even  for  sometime  after  1872  the  lax  character  of  the  evidence  in 
the  Mofussil  Courts  was  the  subject  of  frequent  judicial  comment.(3)  To  re- 
medy this  unsatisfactory(4)  state  of  the  law  a  Draft  Bill  was  drawn  up  by  Her 
Majesty's  Commissioners  and  introduced  by  Sir  Henry  Sumner  Mame,  then 
the  Legal  Member  in  Council.  This  first  Draft  Bill  did  not,  however,  meet  with 
approval.  A  new  Bill  was  therefore  prepared  by  Sir  James  Fitzjames  Stephen 
which  was  ultimately  passed  as  Act  I  of  1872  (  The  Indian  Evidence  Act). 
This  Act  is  based  on  the  English  law  of  evidence  modified  to  suit  India.{5)  It  is 
in  the  main  in  accordance  with  English  law  though  as  will  be  seen  on  a  reference 
tothe  Commentary  it  does  in  several  respects  materially  diverge  from  that  law.(6) 
Together  with  certain  Acts  saved  by,(7)  or  enacted  subsequent  to  it,  this  Act 
contains  the  law  on  the  subject  of  evidence  now  in  force  in  British  India.(8) 

It  has  been  said  that  with  some  few  exceptions  the  Indian  Evidence  Act 
was  intended  to,  and  did,  in  fact,  consolidate  the  English  law  of  evidence ;  (9) 
that  the  Act  itself  is  little  more  than  an  attempt  to  reduce  the  English  law 
of  evidence  to  the  form  of  express  propositions  arranged  in  their  natural  order. 
Kith  some  modifications  rendered  necessary  by  the  peculiar  circumstances  of 
India ;  (10)  and  that  it  was  drawn  up  chiefly  from  Taylor  on  Evidence.(l  1)    It  is 


(1)  Hie  foUowing  Acta  were  sabeeqaeotly  paaa- 
ed:  X  of  1805  (attendance  of  wltoeseea);  Til 
of  18SS  (  CKtO  Frooedme ;  contained  like  the  pre- 
Mot  Code  prorisions  as  to  witneaies  ) ;  XXV  of 
IWI  ( Oiminal  Procednra ;  contained  proviaioin 
u  to  witneses,  confearioaa,  poUoe.diaries  ex- 
«minitiop  <rfaoon»ed.  and  Civil-Surgeon :  report*  of 
Ohwnioal  offioen,  and  dying  declarations ;  wliiob 
hsTv  been  re-enaoted  in  the  present  Aot  or  in  the 
prtMDt  Code ) ;  XV  of  1609  (eridenoe  of  prisoners) ; 
«e  Whitley  Stokes,  817. 

(2)  Whitler  Stokas,  817  ;  FieU.  Er.,  17,  18.  19. 
See  Report  of  Law  Commissiaoera. 

(3)  Set  ohaerratians  in  UniiU  Jtajaha  r.  Ptm- 
mmmt,  7  IL  I.  A.,  1S8,  137  (18S8)  s.  c,  4  W.  B., 
P.  a.  121 :  Hmrakm  Mofumdar  v.  Gkm  Maput, 
ffi  W.  R.,  36S,  386,  367  (1874) ;  NangmUy  T.  Fm- 
fma,  9  H.  I.  A.,  90  (1861)  &  C  1  W.  B.  P.  C,  30 
0^  LaU  V.  Faith  LaU,  6  C,  193  (1880). 

Eno  as  late  as  1881  Staart,  C  J.,  had  oaose 
to  oomplain:  Pkti  Kuar  r.  SurjaH  PamUy, 
L,  i4»,  200. 

(4)  See  remarks  of  Pifry  Council  in  Bunmme 
Lai  r.  Maianjak  Behiarain,  7  H.  L  A.,  148.  168 
(1868);  s.  c,  4  W.  R.,  P.  C,  148 ;  Uniit  Baiaha 
r.  Pmrnammg,  7  IL  I.  A.,  128,  137  (1888)  s.  r., 
«  W.  R..  P.  C  181 ;  AjoiMta  Protkad  v.  Baboo 
Omno.  IS  IL  L  A.,  619  (1870) ;  r.  r.,  16  W.  R.. 
P.  (1,  1. 

(5)  Baport  <d  Sdect  Committee.  "It  is  little 
■note  than  aa  attempt  to  rednce  the  Bngtish  law 
oi  eridenoe  to  the  form  of  express  proposition* 
inanged  in  their  natural  order,  with  some  modi- 


fioatioos  rendered  necessary  by  the  peooliar  oir. 
onmstanoes  of  India.  "  Steph.  Introd.,  2.  The 
dlfferenoes  betweoi  the  Indian  and  English  law 
will  be  found  hereafter  noted  in  the  eotnmentary 
to  the  sections :  «m  also  Whitley  Stokes,  p.  8iS7, 
Vol  n,  and  Wilson's  C(»nparative  Tables  of 
English  and  Indian  Law,  1890,  p.  14.  As  however 
pointed  out  later  fundamental  dintinctiona 
exist  in  the  mode  of  treatment  between  English 
and  Indian  Law. 

(6)  See  last  note  and  BaneModdat  Krithnatbir 
T.  Bapu  Ntarkar,  10  B.,  439.  442  (1886)  CoUtttor 
of  Oorakhjmr  v.  POakhdari  Singh,  12  A,  1,  37 
(1889) ;  B.  T.  AbduBah,  7  A.,  400,  401. 

(7)  a  2,  j»»t 

(8)  Bee  note  to  s.  2,  poet. 

(9)  Oujpi  LaU  Y.  FaUeh  LM,  6  C,  171, 188  (1880) 
per  Oarth.,  C  i. 

{V»Btnithr.  Ludha  OhtOa,  17  B.,  189,  141  (1898)i 
per  Bayley,  C.  J.,  adopting  the  words  of  Sir  James 
F.  Stephen  Introd.,  Et.  Aot,  2. 

(II)  Muneher^aip  Baottji  r.  New  Dhurymt*)! 
SpinntTig  <b  Weaving  Company,  4  B.,  876,  881 
(1880),  per  West,  J. :  tat  remarks  of  Jaokson.  J., 
in  B.  V.  Athoolotk  ChuekerintUg,  supra,  481 ;  Tkylor 
on  Et.,  rafetnd  toin  £.  t.  Pyari  LaU,  4  C  L.  B., 
806,  609;  OunuLaBy.  FattthLatt,  6  0.,  179;  B. 
T.  Amm  Btidi,  3  H.,  68 ;  B.  r.  Bama  Birapa,  3 
B,  17  (1878);  Jl.  r.  Fahraipa,  16  B.,  802  (1880); 
Fnm)i  t.  Mohantinf,  18  B.,  279  (1888).  and 
namsfoaa  other  o**es.  Mr.  Norton,  howerw,  at  p. 
iT  of  the  Preface  to  his  Edition  of  the  Aot  sayi — 
that  in  his  opinion  it  is  a  mere  figure  of  speech  to 
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8  INTBODUCTION. 

true  that,  although  the  Code  is,  in  the  main,  drawn  on  the  lines  of  the  English 
law  of  evidence,  there  is  no  reason  to  suppose  that  it  was  intended  to  be  a 
servile  copy  of  it:(l)  and  indeed  as  already  stated  it  does  in  certain  respects 
differ  from  English  law.  Moreover  these  dicta  do  not  recognise  the  undoubted 
original  character  of  sections  (5 — 16)  dealing  with  the  relevancy  of  facte. 

Although  as  all  rules  of  evidence  which  were  in  force  at  the  passing  of  the 
Act  are  repealed,  the  English  decisions  cannot  be  regarded  as  binding  authori- 
ties they  may  still  serve  as  valuable  guides ;  though  of  course  English  author 
ities  upon  the  meaning  of  particular  words  are  of  little  or  no  assistance  when 
those  words  are  very  different  from  the  ones  to  be  considered.(2) 

Even  where  a  matter  has  been  expressly  provided  for  by  the  Act,  recourse 
may  be  had  to  English  or  American  decisions  if,  as  is  not  infrequently  the  case, 
the  particular  provision  be  of  doubtful  import  owing  to  the  obscurity  or  incom- 
pleteness of  the  language  in  which  it  has  been  enacted.  Authority  abounds  for 
the  use  of  the  extraneous  sources  to  which  reference  has  been  made  in  cases 
such  as  these.(3)  As  was  observed  by  Edge,  C.  J.,  in  the  Collector  of  Oorakhjm 
v.  Palakdhari  Singh  :{i)  "  No  doubt  cases  frequently  occur  in  India  in  which 
considerable  assistance  is  derived  from  the  consideration  of  the  law  of  England 
and  of  other  countries.  In  such  cases  we  have  to  see  how  far  such  law  was 
founded  in  common-sense  and  on  the  principles  of  justice  between  man  and 
man  and  may  safely  afford  guidance  to  us  here. ' ' 

It  must  not,  however,  be  forgotten  that  the  Indian  Evidence  Act  is  a  Code 
which  not  only  defines  and  amends  but  also  consolidates  the  Law  of  Evidence, 
repealing  all  rules  other  than  those  saved  by  the  last  portion  of  its  second  sec- 
tion.(5)  The  method  of  construction  to  be  adopted  in  the  case  of  such  a  Code 
has  been  expoimded  by  Lord  Herschell(6)  in  terms  which  have  been  adopted  by 
the  Privy  Council  (7)  and  cited  and  applied  in  other  cases  in  this  country.(8) 

A  similar  rule  had  been  previously  laid  down  in  this  country  with  reference 
to  the  construction  of  this  Act.  In  the  case  of  the  R.  v.  Ashootosh  Chwk- 
er&u((y(9)  it  was  said  :  "Instead  of  assuming  the  English  Law  of  Evidence,  and 
then  inquiring  what  changes  the  Evidence  Act  has  made  in  it,  the  Act  should 


>  that  the  167  Motkwi  of  the  Act  oontun  all  O..  21  [RoMioe.  Et.]  ;  S  r.    Htigtr,  Mtttf  LM 

that  is  applicable  in  India  on  the  two  vohinei  of  and  Midtael  (1858),  p.  1S2  (StaiUe  oo  Er. ) :  and 

Taylor  on  Evidence  and  that  a  great  uam  <A  the  p.    144   (Paley) ;    1    B.,    475.    11    &  H.  C  93 

principles     and  rulei   which   Ur.    Taylor'a   work  [Roaell  on  Crimea];  14    B.,  335  IPhilHp'a  St.]; 

oontaina  will  have  to  be  written  bnck  between  the  4  B.;  581  [Orealey  on  St.]  :  B.  L.  R.,  F.  B.,  Sop 

line*  ct  the  Ck>dr.  Vol,  482  (Norton  on  Ev. ) ;   and  other  cans  too 

(1)  SaiuMoiUat   Krithnada$  v.    Bajm   Narhar,  numerous  to  meotaoo.    Concerning  the  w«^t  t« 

10  B.,  439,  442  (1886),  pir  Saigent,  CJ.-.teTtu  be  given   to  American    decisions.  «e<    remarfa  of 

OdkeUw  of  ChnMjmr  v.  PciaUkari,  12  A.,  I,  37  Cockbum,  L.  C.  J.,  in    Seanmanga    t.    Stamji; 

),R.T.  Abinttak. 7  A.,  400,  401  (1885).  5  C.  P.  D.,  295,  SOS. 


(8)  Re  Ptiari  LM,  4  C.  L.  R.,  608,  509 :  £.  t.  (5)  TKt  CdUdor  of  Oonaptr  t.    PalakkUmi, 

OMtt  7  A.,  44  (1884) ;  English  cases    iireleTant  12  A.,  86  (1889) ;  and  see  po><. 

when  Indian  Legialatora  has  not  followed  English  (6)  In  Bant  of  Snt/land  t.    VagUaiU)  Bnllun, 

law.  L.  R.,  App.  Cas.  (1881),  107  (at  pp.  144,  146). 

(8)    See    «  T.  Vajinm.    16  B.,     433    (1892);  O)  InSorendra  NatMy.   ATomaftosint,  23  I.  A., 

Pmtluid    Siugk  r.  Ram  PtrUb,  22  C,    81    (1804)  18,  26  (1896). 

and  the  oases  cited,  pott.  (8)  Dafdu  v.  Panehom  Singk,  17  B.  388  (1892) 

(4)  12  A.,  II,  12  (1889);  and  tu  also  remarits  Damodan  MvdaUof  v.  Tht  Becntary  of  8Ut  for 

at  Stni^t,  J.  ;  at  pp.  19,  20,  a  :  Fnmji  v.  Mokun  India,  18  U..  91  (1894) ;  Kondan/a  CAM  r.  Nm- 

Sing.  18  B.,    280  (1893)  [refereooe  to  American  atimlulU  Chetk,  20  M.,  103  (1896) ;  Lola  Sm) 

Case-law]:  S  ▼.  BaU  Bux,  B.  L.  B.,  Sap.  Vol,  t.  Oviab  Chand,  28  C,  517  (1901).     Tha subject 

F.  B.,  459  (1866)  [English,  American  and  Scotch  will  be  found  fully  discussed  in  the  Author's  Civil 

I  aw] ;  6  W.  R.,  C^.,  59 ;  [Best.  Er. ;  Qflbert  en  Er.;  Procedure  C!ode  now  in  course  of  prqwntica. 

cutty's  Oiminal  Uw  ] ;  7  W.  R.,  338  F.  B.  [Cirjl  (9)  4  C,  941  (1878) ;  fier  Jackaoo,  J. 
law;  Austin    Jnr. ;    Ooodere,    Br.];  II   W.    R,, 
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be  regarded  as  containing  the  scheme  of  the  law,  the  principles  and  the  applica- 
tion of  these  principles  to  the  cases  of  most  frequent  occurrence,  but  in  respect 
of  matters  expressly  provided  for  in  the  Act  we  must,  so  to  speak,  start  from 
the  Act  and  not  deal  with  it  as  a  mere  modification  of  the  law  of  evidence 
prevailing  in  England." 

Questions,  however,  may  arise  as  regards  matters  not  expressly  provided 
for  in  the  Act.  It  has  been  held  that  the  second  section  in  effect  prohibits  the 
employment  of  any  kind  of  evidence  not  specifically  authorised  by  the  Act 
itself,(l)  and  that  a  person  tendering  evidence  must  show  that  it  is  admissible 
under  some  one  or  other  of  the  Provisions  of  this  Act.(2)  It  is  to  be  regretted 
that  the  Act  was  not  so  framed  as  to  admit  other  rules  of  evidence  on  points 
not  specifically  dealt  with  by  it  as  was  in  effect  done  by  the  Commissioners  in 
the  second  section  of  their  Draft.  In  that  case  whenever  omissions  occur 
(and  some  do  in  fact  occur)  in  the  Act,  recourse  might  be  had  to  the  present 
or  previous  law  on  the  point  existing  in  England  or  the  previous  rules  if  any  in 
this  country. 


(1)  R.  T.  AUmUa,  7  A..  386,  399  (1886)  Singlt,  12  A.;  11,  12.19,  20.  34.  35.  43;  (1888). 
Muhmmmad  AUaUad  y.  MttJtammad  Itmaa,  10  And  see  last  noU;  Though  in  Jt.  v.  AtlUxitM 
A.,  326  (1886);  S.  t.  Pitambtr  Jina,  2  B.,  64  CkyekaimUy,  4  C,  491  (1878)  itwM  uid  that 
(1876)  and  in  next  note.  when  a  ca<ie  arises  for  which  no  poritiTe  adution 

(2)  LMmf  Knar  r.  MAfol  Sin^  7  I.  A..  70  ran  be  found  m  the  Act  it«iU  reoonrae  may  be  had 
(1879) ;    CaUtetor  of  OonMfm  t.     PalaUMari  to  the  Engliah  rales  if  an;  on  the  point. 
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CHAPTER  I.* 

General  distribution  of  the  subject. 

Technloal  Almost  every  braaoh  of  law  in  composed  of  rules  of  which  some  are  grounded 

•tom^bs'^  upon  practical  convenience  and  the  experience  of  actual   litigation,  whilst 
law.  others  are  closely  connected  with  the  constitution  of  human  nature  and  society. 

Thus  the  criminal  law  contains  many  provisions  of  no  general  interest,  such  as 
those  which  relate  to  the  various  forms  in  which  dishonest  persons  tamper  with 
or  imitate  coin  ;  but  it  also  contains  provisions,  such  as  those  which  relate  to 
the  effect  of  madness  on  responsibility,  which  depend  on  several  of  the  most 
interesting  branches  of  moral  and  physical  learning.  This  is  perhaps  more 
conspicuously  true  of  the  law  of  evidence  than  of  any  other  branch  of  the  law. 
Many  of  its  provisions,  however  useful  and  necessary,  are  technical ;  and  the 
enactments  in  which  they  are  contained  can  claim  no  other  merit  than  those 
of  completeness  and  perspicuity.  The  whole  subject  of  documentary  evidence 
is  [2]t  of  this  nature.  Other  branches  of  the  subject,  such  as  the  relevancy  of 
facts,  are  intimately  connected  with  the  whole  theory  of  human  knowledjge, 
and  with  logic,  as  applied  to  human  conduct.  The  object  of  this  introduction 
is  to  illustrate  these  parts  of  the  subject,  by  stating  the  theory  on  which 
they  depend  and  on  which  the  provisions  of  the  Act  proceed.  As  to  more 
technical  matters,  the  Act  speak.s  for  itself,  and  I  have  nothing  to  add 
to  its  content. 

of  Bvi%nce         ^I^  Indian  Evidence  Act  is  little  more  than  an  attempt  to  reduce  the 
uish  *ii»w°of  English  law  of  evidence  to  the  form  of  express  propositions  arranged  in  their 
evidence.      natural  order,  with  some  modifications  rendered  necessary  by  the  peculiar 
circumstances  of  India. 

^fS?  evi-         ^'^®  almost  every  other  part  of  English  law,  the  English  law  of  evidence 
denoe.  was  formed  by  degrees.     No  part  of  the  law  has  been  left  so  entirely  to  the 

discretion  of  successive  generations  of  Judges.  The  Legislature  till  very 
recently  interfered  but  little  with  the  matter,  and  since  it  began  to  interfere,  it 
has  done  so  principally  by  repealing  particular  rules,  such  as  that  which  related 
to  the  dbqualification  of  witnesses  by  interest,  and  that  which  excluded  the 
testimony  of  the  parties  ;  but  it  has  not  attempted  to  deal  with  the  main 
principles  of  the  subject. 

Its  want  of  It  is  natural  that  a  body  of  law  thus  formed  by  degrees  and  with  reference 

mentl**  *•*  particular  cases,  should  be  destitute  of  arrangement,  and  in  particular  that 
its  leading  terms  should  never  have  [8]  been  defined  by  authority ;  that 
general  rules  should  have  been  laid  down  with  reference  rather  to  particular 
circumstances  than  to  general  principles,  and  that  it  should  have  been  found 
necessary  to  qualify  them  by  exceptions  inconsistent  with  the  principles  on 
which  they  proceed. 


When  this  confusion  had  once  been  introduced  into  the  subject  it  was 
"n«u!''""     htirdly  capable  of  being  remedied  either  by  courts  of  law,  or  by  writers  of  text- 
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bookx.  The  courts  of  lav  could  only  decide  tbe  cases  which  came  before  them 
according  to  the  rules  in  force.  The  writers  of  text-books  could  only  collect 
the  results  of  such  decisions.  The  Legislature  might,  no  doubt,  have 
remedied  the  evil,  but  comprehensive  legislation  upon  abstract  questions  of 
law  has  never  yet  been  attempted  by  Parliament  in  any  one  instance,  though 
it  has  in  several  well-known  cases  been  attended  with  signal  success  in 
India. 

That  part  of  the  English  law  of  evidence  which  professes  to  be  founded  upon  Pundamen 
anything  in  the  nature  of  a  theory  on  the  subject  may  be  reduced  to  the  follow-  BnguSflaw 
ing  rules  : —  of  evideoce. 

{1)  Evidence  most  be  confined  to  the  matters  in  issue.  .  ,' 

(2)  Hearsay  evidence  is  not  to  be  admitted. 

(3)  In  all  cases  the  best  evidence  must  be  given. 

Each  of  these  rules  is  very  loosely  expressed.  The  word  '  evidence, '  which 
is  the  leading  term  of  each,  is  undefined  and  ambiguous. 

It  sometimes  means  the  words  uttered  and  things  exhibited  by  witnesses 
before  a  court  of  justice. 

[4]  At  other  times,  it  means  the  facts  proved  to  exist  by  those  words  or 
things,  and  regarded  as  the  groundwork  of  inferences  as  to  other  facts  not  so 
proved. 

Again,  it  is  sometimes  used  as  meaning  to  assert  that  a  particular  fact  is 
relevant  to  the  matter  under  inquiry. 

The  word  '  issue'  is  ambiguous.  In  many  cases  it  is  used  with  reference 
to  the  strict  rules  of  English  special  pleading,  the  main  object  of  which  is  to 
define,  with  great  accuracy,  the  precise  matter  which  is  affirmed  by  the  one 
party  to  a  suit,  and  denied  by  the  other. 

In  other  cases  it  is  used  as  embracing  generally  the  whole  subject  under 
inquiry. 

Again,  the  word  'hearsay'  is  used  in  various  senses.  Sometimes  it  means 
whatever  a  person  is  heard  to  say  ;  sometimes  it  means  whatever  a  person 
declares  on  information  given  by  some  one  else  ;  sometimes  it  is  treated  as 
being  nearly  synonymous  with  'irrelevant.  ' 

If  the  rule  that  evidence  must  be  confined  to  the  matters  in  issue  were  ^^„^^g^o 
construed  strictly,  it  would  run  thus  :  'No  witness  shall  ever  depose  to  any  oonfining 
fact,  except  those  facts  wluch  by  the  form  of  the  pleadings  are  affirmed  on  the  5^^°"*  *° 
one  side  and  denied  on  the  other.  '     So  understood,  the  rule  would  obviously 
put  a  stop  to  the  whole  administration  of  justice,  as  it  would  exclude  evidence 
of  decisive  facts. 

A  sues  £  on  a  promissory  note.    B  denies  that  he  made  the  note. 

A  has  a  letter  from  B  in  which  he  admits  that  he  made  the  note,  and 
promises  to  pay  it.  This  admission  could  [S]  not  be  proved  if  the  rule  referred 
to  were  construed  strictly,  because  the  issue  is,  whether  B  made  the  note,  and 
not  whether  he  admitted  having  made  it. 

This  absurd  result  is  avoided  by  using  the  word  'evidence'  as  meaning 
not  testimony  but  any  fact  from  which  any  other  fact  may  be  inferred.  Thus 
interpreted,  the  rule  that  evidence  must  be  confined  to  matters  in  issue  will  run 
thus  :  'No  facts  may  be  proved  to  exist,  except  facts  in  issue  or  facts  from  which 
the  existence  of  the  facts  in  issue  can  be  inferred  ; '  but  if  the  rule  is  thus  inter- 
preted, it  becomes  so  vague  as  to  be  of  little  use  ;  for  the  question  naturally 
arises,  from  what  sort  of  facts  may  the  existence  of  other  facts  be  inferred  ? 
To  thu  question  the  law  of  England  gives  no  explicit  answer  at  all,  though 
partial  and  confused  answers  to  parts  of  it  may  be  inferred  from  some  of  the 
exoeptions  to  the  mle  which  excludes  hearsay. 
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For  instance,  tliere  are  cases  from  which  it  may  be  inferred  that  evidence 
may  sometimes  be  given  of  a  fact  from  which  another  fact  may  be  inferred, 
although  the  fact  upon  which  the  inference  is  to  be  founded  is  a  crime,  and 
although  the  fact  to  be  inferred  is  also  a  crime  for  which  the  person  against 
whom  the  evidence  is  to  be  given  is  on  his  trial. 

The  full  answer  to  the  question,  '  what  facts  are  relevant,  '  which  is  the 
most  important  of  all  the  questions  that  can  be  asked  about  the  law  of  evidence, 
has  thus  to  be  learnt  partly  by  experience,  and  partly  by  collecting  together 
such  crooked  and  narrow  illustrations  of  it  as  the  one  just  given. 

AmbUnuty         [6]The  rule  that  'hearsaj^  is  no  evidence  '  is  vague  to  the  last  degree,  as 

•xoinding  *  each  of  the  meanings  of  which  the  word  'hearsay'  is  susceptible  is  sometimes 

hearsay.       treated  as  the  true  one.    As  the  rule  is  nowhere  laid  down  in  an  authoritative 

manner,  its  meaning  has  to  be  collected  from  the  exceptions  to  it,  and  these 

exceptions,  of  which  there  are  as  many  as  twelve  or  thirteen,  imply  at   least 

three  difierent  meanings  of  the  word  'hearsay.  ' 

Thus  it  is  a  rule  that  evidence  may  be  given  of  statemenls  which  accompany 
and  explain  relevant  actions.  As  no  rule  determines  what  actions  are  relevant, 
this  is  in  itself  unsatisfactory  ;  but  as  the  rule  is  treated  as  an  exception  to  the 
rule  excluding  hearsay,  it  implies  that  'hearsay'  means  that  which  a  man  is 
heard  to  say.  If  this  is  the  meaning  of  hearsay,  the  rule  which  excludes  it  would 
run  thus  :  '  No  witness  shall  ever  be  allowed  to  depose  to  any  thing  which  he 
has  heard  said  by  any  one  else. '  The  result  of  this  would  be  that  no  verbal  con- 
tract could  ever  be  proved,  and  that  no  one  could  ever  be  convicted  of  using 
threats  with  intent  to  extort  money,  or  of  defamation  by  words  spoken,  except 
in  virtue  of  exceptions  which  stultify  the  rule. 

Most  of  the  exceptions  indicate  that  the  meaning  of  the  word  'hearsay'  is 
that  which  a  person  reports  on  the  information  of  some  one  else,  and  not  upon 
the  evidence  of  his  own  senses.  This,  with  certain  exceptions,  is  no  doubt  a  valu- 
able rule,  but  it  is  not  the  natural  meaning  of  the  words  'hearsay  is  no  evidence,' 
and  it  is  in  [7]  practice  almost  impossible  to  divest  words  of  their  natural 
meaning. 

The  rule  that  documents  which  support  ancient  possession  may  be  admitted 
as  between  persons  who  are  not  parties  to  them,  is  treated  as  an  exception  t^o 
the  rule  excluding  hearsay.  This  implies  that  the  word  'hearsay'  is  nearly, 
if  not  quite,  equivalent  to  the  word  'irrelevant.'  But  the  English  law  contains 
nothing  which  approaches  to  a  definition  of  relevancy. 

bMt '*vi*  ***         "^^^  ^^  which  requires  that  the  best  evidence  of  wliich  a  fact  is  susceptible 

d«iio«.  should  be  given,  is  the  most  distinct  of  the  three  rules  referred  to  above,  and  it 

is  certainly  one  of  the  most  useful.    It  is  simply  an  ampUfication  of  the  obvious 

maxim,  that  if  a  man  wishes  to  know  all  that  he  can  know  about  a  matter  his 

own  senses  are  to  him  the  highest  possible  authority.    If  a  hundred  witnesses 

of  unimpeachable  character  were  all  to  swear  to  the  contents  of  a  sealed  letter, 

and  if  the  person  who  heard  them  swear  opened  the  letter  and  found  that  its 

contents  were  difEerent,  he  would  conclude,  without  the  intervention  of  any 

conscious  process  of  reasoning  at  all,  that  they  had  sworn  what  was  not  true. 

Ambi«i^w         The  ambiguity  of  the  word  'evidence' is  the  cause  of  a  great  deal  of  ob- 

Evidence.'    scurity  apart  from  that  which  it  gives  to  the  rules  above  mentioned.     In 

scientific   inquiries,   and  for  popular  and  general   purposes,  it  is  no  doubt 

convenient  to  have  one  word  which  includes. — 

(1)  The  testimony  on  which  a  given  fact  is  believed, 
[8]  (2)  the  facts  so  believed,  and 

(3)  the  arguments  founded  upon  them. 

For  instance,  in  the  title  of  "  Paley's  Evidences  of  Christianity,"  the  word 
is  used  in  this  sense.  The  nature  of  the  work  was  not  such  as  to  give  much 
importance  to  the   distinction   which  the  word  overlooks.    So,  in  scientific 
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inqoiries,  it  is  seldom  necessary  (for  reasons  to  which  I  shall  have  occasion  to 
refer  hereafter)  to  lay  stress  upon  the  difference  between  the  testimony  on 
which  a  fact  is  believed,  and  the  fact  itself.  In  judicial  inquiries,  however, 
the  distinction  is  most  important,  and  the  neglect  to  observe  it  has  thrown  the 
whole  subject  into  confusion  by  causing  English  lawyers  to  overlook  the  leading 
distinction  which  ought  to  form  the  principle  on  which  the  whole  law  should 
be  classified,  I  mean  the  distinction  between  the  relevancy  of  facts  and  the 
mode  of  proving  relevant  facts. 

The  use  of  the  one  name  'evidence'  for  the  fact  to  be  proved,  and  the  means  fS^**  ^, 
by  which  it  is  to  be  proved, '  has  given  a  double  meaning  to  every  phrase  in  which  guity?" 
the  word  occurs.  Thus,  for  instance,  the  phrase  '  primary  evidence'  sometimes 
means  a  relevant  fact,  and  sometimes  the  original  of  a  document  as  opposed  to  a 
copy.  'Circumstantial  evidence'  is  opposed  to  'direct  evidence.'  But  'cir- 
cumstantial evidence'  usually  means  a  fact,  from  which  some  other  fact  is  in- 
ferred, whereas  'direct  evidence'  means  testimony  given  by  a  man  as  to  what  he 
has  himself  perceived  by  his  own  senses.  It  would  thus  be  correct  to  say  that 
circumstantial  evidence  [9]  must  be  proved  by  direct  evidence — a  clumsy  mode 
of  expression  which  is  in  itself  a  mark  of  confusion  of  thought.  The  evil, 
however,  goes  beyond  mere  clumsiness  of  expression.  People  have  naturally 
enough  supposed  that  circumstantial  and  direct  evidence  admit  of  being  con- 
trasted in  respect  of  their  cogency,  and  that  different  canons  can  be  laid  down, 
as  to  the  conditions  which  they  ought  to  satisfy  before  the  court  is  convinced 
by  them.  This,  I  think,  confuses  the  theory  of  proof,  and  is  an  error,  due 
entirely  to  the  ambiguity  of  the  word  'evidence.' 

It  would  be  a  mistake  to  infer  from  the  unsystematic  character  and  absence  Merits  of 
of  arrangement  which  belong  to  the  English  law  of  evidence  that  the  substance  ^^vidence. 
of  the  law  itself  is  bad.  On  the  contrary,  it  possesses  in  the  highest  degree  the 
characteristic  merits  of  English  case-law.  English  case-law,  as  it  is,  is  to  what 
it  ought  to  be,  and  might  be,  if  it  were  properly  arranged,  what  the  ordinary 
conversation  of  a  very  clever  man  on  all  sorts  of  subjects  written  down  as  he 
uttered  it,  and  as  passing  circumstances  furnished  him  with  a  text,  would  be 
to  the  matured  and  systematic  statement  of  his  deliberate  opinions.  It  is  full 
of  the  most  vigorous  sense,  and  is  the  result  of  great  sagacity  applied  to  vas^'  and 
varied  experience. 

The  manner  in  which  the  law  of  evidence  is  related  to  the  general  theorieo  Natorai 
which  give  it  its  interest  can  be  understood  only  by  reference  [10]  to  the  natural  tiQn'*of*  the 
distribution  of  the  subject,  which  appears  to  be  as  follows  : —  Buijjeot 

All  rights  and  liabilities  are  dependent  upon  and  arise  out  of  facts. 
Every  judicial  proceeding  whatever  has  for  its  purpose  the  ascertaining  of 
some  right  or  liability.  If  the  proceeding  is  criminal,  the  object  is  to  ascertain 
the  liability  to  punishment  of  the  person  accused.  If  the  proceeding  is  civil, 
the  object  is  to  ascertain  some  right  of  property  or  of  status,  or  the  right  of  one 
party,  and  the  liability  of  the  other,  to  some  form  of  relief. 

In  order  to  effect  this  result,  provision  must  be  made  by  law  for  the  follow- 
ing objects  : — Firttf.  the  legal  effect  of  particular  classes  of  facts  in  establishing 
rights  and  liabilities  must  be  determined.  This  is  the  province  of  what  has 
been  called  substantive  law.  Secondly,  a  course  of  procedure  must  be  laid  down 
by  which  persons  interested  may  apply  the  substantive  law  to  pariicular  cases. 
The  law  of  procedure  includes,  amongst  others,  two  main  branches, — (1)  the 
law  of  pleading,  which  determines  what  in  particular  cases  are  the  questions  in 
dispute  between  the  parties,  and  (2)  the  law  of  evidence,  which  deteimJn>>s  how 
the  parties  are  to  convince  the  court  of  the  existence  of  that  state  of  facts  which, 
according  to  the  provisions  of  substantive  law,  would  establish  the  existence  of 
the  light  or  liability  which  they  allege  to  exist. 

The  following  is  a  simple  illustration :  A  sues  £  on  a  bond  for  Rs.  1,000.  ^Sf*** 
B  lays  that  the  execution  of  the  bond  was  procured  by  coercion. 
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[11]  The  substantive  law  is,  that  a  bond  executed  under  coercion  oannot 
be  enforced. 

The  law  of  procedure  lays  down  the  method  according  to  which  A  is  to 
establish  his  right  to  the  payment  of  the  sum  secured  by  the  bond.  One  of 
its  provisions  determines  the  manner  in  which  the  question  between  the 
parties  is  to  be  stated. 

The  question  stated  under  that  provision  is,  whether  the  execution  of 
the  bond  was  procured  by  coercion. 

The  law  of  evidence  determines — 

(1)  What  sort  of  facts  may  be  proved  in  order  to  establish  the  existence 
of  that  which  is  defined  by  the  substantive  law  as  coercion. 

(2)  What  sort  of  proof  is  to  be  given  of  those  facts. 

(3)  Who  is  to  give  it. 

(4)  How  is  it  to  be  given. 
Thus,  before  the  law  of  evidence  can  be  understood  or  applied  to  any 

particular  case,  it  is  necessary  to  know  so  much  of  the  substantive  law  as  de- 
termines what,  under  given  states  of  facts,  would  be  rights  of  the  parties,  and 
so  much  of  the  law  of  procedure  as  is  sufficient  to  determine  what  questions 
it  is  open  to  them  to  raise  in  the  particular  proceeding. 

Thus  in  general  terms  the  law  of  evidence  consists  of  provisions  upon  the 
following  subjects  : — 

(1)  The  relevancy  of  facts. 

(2)  The  proof  of  facts. 

(3)  The  production  of  proof  of  relevant  facts. 
The  foregoing  observations  show  that  this  account  of  [12]  the  matter  is 

exhaustive.  For  if  we  assume  taat  a  fact  is  known  to  be  relevant,  and 
that  its  existence  is  duly  proved,  the  Court  is  in  a  position  to  go  on  to  say 
how  it  afiects  the  existence,  nature,  or  extent  of  the  right  or  kability,  the 
ascertainment  of  which  is  the  ultimate  object  of  the  inquiry,  and  this  is  all 
that  the  Court  has  to  do. 

The  matter  must,  however,  be  carried  further.  The  three  general  heads 
may  be  distributed  more  particularly  as  follows  : — 

I.  The  Relevancy  of  facta. — Facts  may  be  related  to  rights  and  liabilities 
in  one  of  two  ways, — 

(1)  They  may  by  themselves,  or  in  connection  with  other  facts,  constitute 
such  a  state  of  things  that  the  existence  of  the  disputed  right  or  liability  would 
be  a  legal  inference  from  them.  From  the  fact  that  A  is  the  eldest  son  of  B, 
there  arises  of  necessity  the  inference  that  A  is  by  the  law  of  England  the  heir- 
at-law  of  B.  and  that  he  has  such  rights  as  tha>  status  involves.  From  the  fact 
that  A  caused  the  death  of  B  under  certain  circumstances,  and  with  a  certain 
intention  or  knowledge,  there  arises  of  necessity  the  inference  that  A  murdered 
B,  and  is  liable  to  the  punishment  provided  by  law  for  murder. 

Facts  thus  related  to  a  proceeding  may  be  called  facts  in  issue,  unless  tiieir 
existence  )s  undisputed. 
Relevant  (2)  Facts  which  are  not  themselves  in  issue  in  the  sense  above  explained, 
may  afiect  the  [18]  probability  of  the  existence  of  facts  in  issue,  and  be  used  as 
the  foundation  of  inferences  respecting  them ;  such  facts  are  described  in 
the  Evidence  Act  as  relevant  facts. 

All  the  facts  with  which  it  can  in  any  event  be  necessary  for  courts  of 
justice  to  concern  themselves,  are  included  in  these  two  claeses. 

The  firs*  great  question,  therefore,  which  the  law  of  evidence  should  decide 
is,  what  facts  are  relevant.  The  answer  to  this  question  is  to  be  learnt  from  the 
general  theory  of  judicial  evidence  explained  in  the  following  chapter. 


Relevamoy 
of  facts. 


1.  Pacts  In 
Issue. 


Digitized  by  ^OOQlC 


DITBOD0CTION.  15 

What  facts  are  in  issue  in  particular  cases  is  a  question  to  be  determined  by 
f  he  substantive  law,  or  in  some  instances  by  that  branch  of  the  law  of  procedure 
which  regulates  the  forms  of  pleading,  civil  or  criminal. 

II.  The  Proof  of  Relevant  Facts. — ^Whether  an  alleged  fact  is  a  fact  in  issue  Vvoot  of 
or  a  relevant  fact,  the  court  can  draw  no  inference  from  its  existence  till  it  facta*" 
believes  it  to  exist ;  and  it  is  obvious  that  the  belief  of  the  court  in  the  existence 
of  a  given  fact  ought  to  proceed  upon  grounds  altogether  independent  of  the 
relation  of  the  fact  to  the  object  and  nature  of  the  proceeding  in  which  its 
existence  is  to  be  determined.  The  question  is  whether  A  wrote  a  letter.  The 
letter  may  have  contained  the  terms  of  a  contract.  It  may  have  been  a  libel. 
It  may  have  constituted  the  motive  for  the  commission  of  a  crime  by  B.  It 
may  supply  proof  of  an  alibi  in  favour  of  A.  It  may  be  an  admission  or  a[14] 
confession  of  crime ;  but  whatever  may  be  the  relation  of  the  fact  to  the 
proceeding,  the  court  cannot  act  upon  it  unless  it  believes  that  A  did  write  the 
letter,  and  that  belief  must  obviously  be  produced,  in  each  of  the  cases  men- 
tioned, by  the  same  or  similar  means.  If  the  courc  requires  the  production  of 
the  original  when  the  writing  of  the  letter  is  a  crime,  there  can  be  no  reason  why 
it  should  be  satisfied  with  a  copy  when  the  writing  of  the  letter  is  a  motive 
for  a  crime.  In  short,  the  way  in  which  a  fact  should  be  proved  depends 
on  the  nature  of  the  fact,  and  not  on  the  relation  of  the  ^ot  to  the  pro- 
ceeding. 

Some  facts  are  too  notorious  to  require  any  proof  at  all,  and  of  these  the  *•  Judicial 
court  will  take  judicial  notice  ;  but  if  a  fact  does  require  proof,  the  instrument  a,°Orui  avid- 
by  which  the  court  must  be  convinced  of  it  is  evidence;  by  which  I  mean  the  "o""- 
Mtnal  words  uttered,  or  documents,  or  other  things  actually  produced  in  court,  l^"?^""* 
and  not  the  facts  which  the  court  considers  to  be  proved  by  those  words  and  denca. 
documents.    Evidence  in  this  sense  of  the  word  mui>t  be  either  (1)  oral  or 
(2)  documentary.    A  third  class  might  be  formed  of  things  produced  in  court, 
not  being  documents,  such  as  the  instruments  with  which  a  crime  was  commit- 
ted, or  the  property  to  which  damage  had  been  done,  but  this  division  would 
introduce  needless  intricacy  into  the  matter.  The  reason  for  distinguishing  be- 
tween oral  and  documentary  evidence  is  that  in  many  cases  the  existence  of 
the  latter    excludes  the  employment  of  the  former ;  but  [16]  the  condition 
of  material  things,  other   than  documents,  is  usually  proved  by  oral  evi- 
dence, so  that  there  is  no  occasion  to  distinguish  between  oral  and  material 
evidence. 

It  may  be  said  that  in  strictness  all  evidence  is  oral,  as  documents  or  other 
material  things  must  be  identified  by  oral  evidence  before  the  court  can  take 
notice  of  them.  It  is  unnecessary  to  discuss  the  justice  of  this  criticism,  as  the 
phrase  'documentary  ovidence'  is  not  ambiguous,  and  is  convenient  and  in  com- 
mon use  The  only  reason  for  avoiding  the  use  of  the  word  'evidence'  in  the 
(j^neral  sense  in  which  most  writers  use  it,  is  that  it  leads,  in  practice,  to  confu- 
sion, as  has  been  already  pointed  oiit. 

ni.  The  Production  of  proof.— This  includes  the  subjerst  of  the  burden  of  Production 
proof  :  the  rules  upon  which  answer  the  question.  By  whom  is  proof  to  be  given  ?  °*  p"^'- 
Bie  subject  of  witnesses  :  the  rules  upon  which  answer  the  question,  who  is  to 
give  evidence,  and  under  what  conditions  ?  The  subject  of  the  examination  of 
witnesses  :  the  rules  upon  which  answer  the  question.  How  are  the  witnesses 
to  be  examined,  and  how  is  their  evidence  to  be  tested  ?  Lastly,  the  effect 
upon  the  subsequent  proceedings,  of  mistakes  in  the  reception  and  rejection 
of  evidence,  may  be  included  under  this  head. 

The  following  tabular  scheme  of  the  subject  may  be  an  assistance  to  the 
reader.  The  figures  refer  to  the  sections  of  the  Act  which  treat  of  the  matter 
referred  to  : — 
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(16J   '^be  object  of  le^al  proceedings  b  the  determination  of  rightd 
and  liabilities  which  depend  on  facts  (|  8). 


In  issoe,  8  3. 


Relevant  to  the  iasae 
(8  3)  which  may  be- 


They  may  be 


— ooaneoted  with  the  issae,  |  5—1$. 
— admissions,  §  17 — 81. 
— statements  by  persons  who  cannot 
be  called  as  witnesses,  |  32—33. 

— statements  under   special  drcam- 
atances,  8  34—30. 

jodgments  in  other  cases,  §  40—44. 

—opinions,  §  45 — 51. 

—character,  $  62 — 66. 


Judicially  noticed, 
ch.  iil. 


proTod  by  oral 
eTidence,  oh.  ir. 


I 
proved  by  docu- 
mentary eridence 
(oh.  ▼.)  which  ii 


I 


This  Proof  must  be  produced  by  the  party  on 

whom  the  burden  of  proof  rests  (ch.  vil.), 

anless  he  is  estopped  (ch.  viii.) 

If  giren  by  witnesses  (ch.  iz.)  they  most  testi- 
fy, subject  to  rules  as  to  examination  (oh. 
z.).  Conseqnence  of  mistakes  defined,  oh.  zi. 


—primary  or  secondary,  §  61— 6& 

—attested  or  unattested,  1 67—73. 

— public  or  private,  |  74—78. 

— sometimes    presumed    to  be  ge- 
nnine,  f  79—90. 

— ezduaive  or  not  of  oral  evidence, 
oh.  vi. 
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[17]  CHAPTER  II. 

A   STATEMENT  OF  THE  PRINCIPLES   OF  INDUCTION  AND 

DEDUCTION,    AND  A  COMPARISON  OP  THEIR  APPUCATION  TO  SCIBNTIFIO 

AND  JUDICIAL  INQUIRIES. 

The  general  analysis  given  in  the  last  chapter  of  the  subjects  to  which  the 
law  of  evidence  mnst  relate,  sufficiently  explains  the  general  arrangement  of  the 
Indian  Evidence  Act.  To  understand  the  substance  of  the  Act  it  is  necessary 
to  have  some  acquaintance  with  the  general  theoiy  of  judicial  evidence.  The 
object  of  the  present  chapter  is  to  explain  this  theory  and  to  compare  its  appli- 
cation to  physical  science  with  its  application  to  judicial  inquinea. 

Mr.  Huxley  remarks  in  one  of  bis  latest  works — "  The  vast  results  obtained  Mr.  Hasl*r 
by  science  are  won  by  no   mystical  faculties,  by  no  mental  processes,  other  s?ieS5^*JS* 
than  those  which  are  practised  by  every  one  of  us  in  the  humblest  and  meanest  Judicial  la- 
affairs  of  life.     A  detective  policeman  discovers  a  burglar  from  the  marks  made  "^      '** 
by  his  shoe,  by  a  mental  process  identical  with  that  by  which  Cuvier  restored 
the  extinct  animals  of  Montmartre  from   fragments  of  their  bones,  nor  does 
that  process  of  induction  and  deduction  by  which  a  lady  finding  [18]  a  stain  of  a 
particular  kind  upon  her  dress,  concludes  that  somebody  has  upset  the  inkstand 
thereon,  differ  in  any  way  from  that  by  which  Adams  and  Leverrier  discovered 
a  new  planet.*    The  man  of  science,  in  fact,  simply  uses  with  sorapulobs  exaot- 
ne88  the  methods  which  we  all  habitually  and  at  every  moment  use  carelessly.' ' 

These  observations  are  capable  of  an  inverse  application.     If  we  wish  to  AppUeation 
apply  the  methods  in  question  to  the  investigation  of  matters  ol  every-day  oc-  °f"^  "• 
corrence,  with  a  greater  degree  of  exactness  than  is  commonly  needed,  it  is  law  of   evt- 
necessary  to  know  somethmg  of  the  theory  on  which  they  rest.    This  is  specially  **°**' 
important  when,  as  in  judicial  proceedings,  it  is  necessary  to  impose  condi- 
tions by  positive  law  upon  such  investigations.    On  the  other  hand,  when  such 
conditions  have  been  imposed,  it  is  difficult  to  understand  their  importance  or 
their  true  significance,  unless  the  theory  on  which  they  are  based  is  understood. 
It  appears  necessary  for  these  reasons  to  enter  to  a  certain  extent  upon  the 
general  subject  of  the  investigation  of  the  truth  as  to  matters  of  fact,  before 
attempting  to  explain  and  discuss  that  oarticular  branch  of  it  which  relates  to 
judicial  proceedings. 

First,  then,   what  is  the  general  problem  of  science  ?    It  is  to  discover,  oenarai  ob- 
collect,  and  arrange  true  propositions  about  facts.      Simple  as  the  phrase  ^^o' 
appears,  it  is  necessary  to  enter  upon  some  illustration  of  its  terms,  namely, 
(I)  facts,  (2)  propositions,  (3)  the  truth  of  propositions.  • 

First,  then,  what  are  facts  ? 

[16]  Daring  the  whole  of  our  waking  life  we  are  in  a  state  ol  perception.  In-  Pacta, 
deed,  consciousness  and  perception  are  two  names  for  one  thing,  according  as 
we  regard  it  from  the  passive  or  active  point  of  view.  We  are  conscious  of  every 
thing  that  we  perceive,  and  we  perceive  whatever  we  are  conscious  of.  More- 
over, our  perceptions  are  distinct  from  each  other,  some  both  in  space  and  time, 
as  is  the  case  with  all  oar  perceptions  of  the  <>xtemal  world  ;  others,  in  time  inly, 
as  is  the  case  with  our  perceptions  of  the  thoughts  and  feelings  of  our  own  minds. 

Whatever  may  be  the  objects  of  our  perceptions,  they  make  up  collectively  Hxtomai 
the  whole  sum  of  our  thoughts  and  feelings.     They  constitute,  in  short,  the  '""*"• 
world  with  which  we  are  acquainted,  for  without  entering  upon  the  question  of 

*  Ltty  Sermoiu,  p.  19.  i 
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the  existence  of  the  external  world,  it  may  be  asserted  with  confidence  that  our 
knowledge  of  it  is  composed,  first,  of  our  perceptions  ;  and,  gecondly,  of  the  in- 
ferences which  we  draw  from  them  as  to  what  we  should  perceive  if  we  were 
favourably  situated  for  that  purpose.  The  human  body  suppUes  an  illustra- 
tion of  this.  No  one  doubts  that  his  own  body  is  composed  not  only  of  the  ex- 
ternal organs  which  he  perceives  by  his  senses,  but  of  numerous  internal  organs, 
most  of  which  it  is  highly  improbable  that  either  he  nor*  any  one  else  will  ever  see 
or  touch,  and  some  of  which  he  never  can,  from  the  nature  of  things,  see  or  touch 
as  long  as  he  lives.  When  he  affirms  the  existence  of  these  organs,  say  the  brain 
or  the  heart,  what  he  means  is  that  he  is  led  to  believe  from  what  he  [20]  has 
been  told  by  other  persons  about  human  bodies,  or  observed  himself  in  other 
human  bodies,  that  if  his  skull  and  chest  were  led  open,  those  organs  would  be 
perceived  by  the  senses  of  persons  who  might  direct  their  senses  towards  them. 
Internal  There  is  another  class  of  perceptions,  transient  in  their  duration,  and  not 

'*«*••  perceived  by  the  five  best  marked  senses,  which  are  nevertheless,  distinctly 

Esrceptible  and  of  the  utmost  importance.  These  are  thoughts  and  feelinps. 
ove,  hatred,  anger,  intention,  will,  wish,  knowledge,  opinion,  are  all  perceived 
by  the  person  who  feels  them.  When  it  is  affirmed  that  a  man  is  angry,  that 
he  intends  to  sell  an  estate,  that  he  hrwws  the  meaning  of  a  word,  that  he  struck 
a  blow  voluntarily  and  not  by  accident,  each  propow^ion  relates  to  a  matter 
capable  of  being  as  directly  perceived  as  a  noise  or  a  flash  of  light.  The  only 
difference  between  the  two  classes  of  propositions  is  this  :  When  it  is  affirmed 
that  a  man  has  a  given  intention,  the  matter  affirmed  is  one  which  he  and  he 
only  can  perceive ;  when  it  is  affirmed  that  a  man  is  sitting  or  standing,  the 
matter  affirmed  is  one  which  may  be  perc^ved  not  only  by  the  man  himself, 
but  by  an^  other  person  able  to  see,  and  favourably  situated  for  the  purpose. 
But  the  circumstance  that  either  event  is  regarded  as  being,  or  as  having  been, 
capable  of  being  perceived  by  some  one  or  other,  is  what  we  mean,  and  all  that 
we  mean,  when  we  say  that  it  easts  or  existed,  or  when  we  denote  the  same 
thing  by  calling  it  a  fact.  The  word  'fact'  is  sometimes  [21]  opposed  to  theory, 
sometimes  to  opinion,  sometimes  to  feeling,  but  all  these  mode<4  of  vas^  it  are 
more  or  less  rhetorical.  When  it  is  used  with  any  degree  of  accuracy  it  implies 
something  which  exists,  and  it  is  as  difficult  to  attach  any  meaning  to  the 
assertion  that  a  thing  exists  which  neither  is,  nor  under  any  oonoeivable  oir- 
oumstances  could  be  perceived  by  any  sentient  being,  as  to  attach  any  meaning 
to  the  assertion  that  anything  which  can  be  so  perceived  does  not,  or  at  the 
time  of  perception  did  not,  exist. 

Deamtion  It  is  with  reference  to  this  that  the  word  '  fact '  is  defined  in  the  Evidence 

BMdmca  *"  Act  ( §  3  )  as  meaning  and  including— 

^**'  (1)  Any  thing,  state  of  things,  or  relation  of  tUngs  capable  of  being 

perceived  by  the  senses,  and 

(2)  Any  mental  condition  of  which  any  person  is  conscious. 
It  is  important  to  remember,  with  respect  to  facts,  that  as  all  thought  and 
language  contains  a  certain  element  of  generality,  it  is  always  possible  to  describe 
the  same  facts  with  greater  or  less  minuteness,  and  to  decompose  every  fact 
with  which  we  are  concerned  into  a  number  of  subordinate  facts.  Thus  we 
might  speak  of  the  presence  of  several  persons  in  a  room  at  one  time  as  a  fact, 
but  if  the  fact  were  doubted,  or  if  other  circumstances  rendered  it  desirable, 
their  respective  positions,  their  occupations,  the  position  of  the  furniture,  and 
many  other  particulars  might  have  to  be  specified. 

Proposi-  Sooh  being  the  nature  of  facts,  what  is  the  meaning  of  a  proposition  I    A 

tJons.  proposition  is  a  [22]  collection  of  words  so  related  as  to  raise  m  the  minds  of 

those  who  understand  them  a  corresponding  group  of  images  or  thoughts. 

The  characteristic  by  which  words  are  distinguished  from  other  sounds 
is  their  power  of  producing  corresponding  thoughts  or  images.     I  sav  thouffbts 

*  (Sic)  read  or 
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or  images,  because  though  most  words  raise  what  may  be  intelligibly  called 
images  in  the  mind,  this  is  true  principally  of  those  wluch  relate  to  Adsible  ob- 
jects. Such  words  as  '  hard,'  'soft,'  'taste,'  '  smell,'  call  up  sufficiently  definite 
thoughts,  but  they  can  hardly  be  described  as  images,  and  the  same  is  still  more 
true  of  words  which  qualify  others,  like  '  although,'  '  whereas,'  and  other 
adverbs,  prepositions  and  conjunctions. 

The  statement  that  a  proposition,  in  order  to  be  entitled  to  the  name,  must  lUastra- 
raise  in  the  mind  a  distinct  group  of  thoughts  or  images,  may  be  explained  '^*' 
by  two  illustrations.  The  words  '  that  horse  is  ntjrcr'  form  a  proposition  to 
every  one  who  knows  that  niger  means  black,  but  to  no  one  else.  The  words 
'  I  see  a  sound '  form  a  proposition  to  no  one,  unless  some  signification  is 
attached  to  the  word  '  sound  '  (for  instance,  an  arm  of  the  sea),  which  would 
make  the  words  intelligible. 

Such  being  a  proposition,  what  is  a  true  proposition  ?  A  true  proposition  True  Pro- 
is  one  which  excites  in  the  mind,  thoughts  or  images,  corresponding  to  those  *'*'■**'•"■■ 
which  would  be  excited  in  the  mind,  of  a  person  so  situated  as  to  be  able  to 
perceive  the  facts  to  which  the  proposition  relates.  The  words  '  a  man  is 
riding  down  the  road  on  a  white  horse'  form  a  proposition  because  they  raise 
in  the  mind  [28]  a  distinct  group  of  images.  The  proposition  is  true  if  all  per- 
sons fovourably  situated  for  purposes  of  observation  did  actually  perceive 
a  corresponding  group  of  facts. 

The  next  question  is.  How  are  we  to  proceed  in  order  to  ascertain  whether  How  true 
any  given  proposition  about  facts  is  true,  and  in  order  to  frame  true  proposition  £^^S^'°"° 
about  facts  ?  This,  as  already  observed,  is  the  general  problem  of  science,  which  tra.mea. 
is  only  another  name  for  knowledge  so  arranged  as  to  be  easily  understood  and 
remembered. 

The  facts,  in  the  first  place,  must  be  correctly  observed.     The  observations  Facts  must 
made  must,  in  the  next  place,  be  recorded  in  apt  language,  and  each  of  these  ^baSrvSS^^^ 
operations  is  one  of  far  greater  delicacy  and  difficulty  than  is  usually  supposed  ;  K"**''SSSr 
for  it  is  almost  impossible  to  discriminate  between  observation  and  inference,  or     '***' 
to  make  language  a  bare  record  of  our  perceptions  instead,  of  being  a  rtmning 
commentary  upon  them.    To  go  into  these  and  some  kindred  points  would 
extend  this  inquiry  beyond  all  reasonable  bounds,  and  I  accordingly  pass  them 
over  with  this  slight  reference  to  their  existence.    Assuming,  then,  the  existence 
of  observation  and  language  sufficiently  correct  for  common  purposes,  how  are 
they  to  be  applied  to  inquiries  into  matters  of  fact  ? 

An  answer  to  these  questions  sufficient  for  the  present  purpose  will  be  sup-  theory  of 
plied  by  giving  a  short  account  6f  what  is  said  on  the  [24]  subject  by  Mr.  Mill  in  ^'S'^Ji 
his  treatise  on  logic.   The  substance  of  that  part  of  it  which  bears  upon  the  prevails  in 
present  subjeot  is  as  follows  :  The  first  great  lesson  learnt  from  the  observation  *•**  world, 
of  the  world  in  which  we  live,  is  that  a  fixed  order  prevails  amongst  the  various 
facts  of  which  it  is  composed.    Under  given  conditions,  fire  always  bums  wood, 
lead  always  sinks  in  water,  day  always  follows  night,  and  night  day,  and  so  on. 
By  degrees  we  are  able  to  learn  what  the  conditions  are  under  which  these  and 
other  such  events  happen.     We  learn,  for  instance,  that  the  presence  of  a 
certain  quantity  of  air  is  a  condition  of  combustion  ;  that  the  presence  of  the 
force  of  gravitation,  the  absence   of  any  equal   or  greater   force  acting  in  an 
opposite  direction,  and  the  maintenance  by  the  water  of  its  properties  as  a  fluid, 
are  conditicms  necessary  to  the  ednking  of  lead  in  water ;  that  the  maintenance 
by  the  heavenly  bodies  of  their  respective  positions,  and  the  persistency  of  the 
various  forcoe  bj  which  their  paths  are  determined  are  the  conditions  under 
which  day  and  mght  succeed  each  other. 

The  great  problem  is  to  find  out  what  particular  antecedents  and  conse-  ^^'^^'^g. 
queiita  are  thus  connected  together,  and  what  are  the  conditions  of  their  con-  tu>a. 
neotioni  For  thu  porpose  two  processes  are  employed,  namely,  induction  and 
deduction.    Deduction  assumes  and  rests  upon  previous  inductions,  and  derives 
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a  great  part  at  least  of  its  value  from  the  means  which  it  affords  of  carrying 
on  the  process  of  thought  from  the  point  at  which  induction  stops.  The  ques- 
tions. What  is  [26]  the  ultimate  foundation  of  induction  ?  Why  are  we  justified 
in  believing  that  all  men  will  die  because  we  have  reason  to  beheve  that  all  men 
hitherto  have  died  ?  Or  that  every  particle  of  matter  whatever  will  continue 
to  attract  every  other  particle  of  matter  with  a  force  bearing  a  certain  fixed 
proportion  to  its  mass  and  its  distance,  because  other  particles  of  matter  have 
hitherto  been  observed  to  do  so  ?  are  questions  which  lie  beyond  the  limits 
jof  the  present  inquiry.  For  practical  purposes  it  is  enough  to  assume  that 
such  inferences  are  valid,  and  will  be  found  by  experience  to  yield  true  results 
in  the  shape  of  general  propositions,  from  which  we  can  argue  downwards  t» 
particular  cases  according  to  the  rules  of  verbal  logic. 

True  general  propositions,  however,  cannot  be  extracted  directly  from  the 
observation  of  nature  or  of  human  conduct,  as  every  fact  which  we  can  observe, 
however,  apparently  simple,  is  in  reality  so  intricate  that  it  would  give  us  little 
or  no  information  unless  it  were  connected  with  and  checked  by  other  facts; 
What,  for  instance,  can  appear  more  natural  and  simple  than  the  following  facts? 
A  tree  is  cut  down.  It  falls  to  the  ground.  Several  birds  which  were  perched 
upon  it  fly  away.  Its  fall  raises  a  cloud  of  dust  which  is  dispersed  by  the  wind 
and  splashes  up  some  of  the  water  in  a  pond.  Natiual  and  simple  as  this  seems, 
it  raises  the  following  questions  at  least :  Why  did  the  tree  fall  at  all  ?  The 
tree  falling,  why  did  not  the  birds  fall  too,  and  how  came  they  to  fly  away  ? 
What  became  of  the  dust,  and  why  did  it  disappear  in  the  air,  whereas  the  water 
fell  [26]  back  into  the  pond  from  which  it  was  splashed  ?  To  see  in  all  these 
facts  so  many  illustrations  of  the  rules  by  which  we  can  calculate  the  force  of 
gravity,  and  the  action  of  fluids  on  bodies  immersed  in  them  is  the  problem  of 
science  in  general,  and  of  induction  and  deduction  in  particular. 

Generally  speaking,  this  problem  is  solved  by  comparing  together  different 
groups  of  facts  resembling  each  other  in  some  particulars,  and  differing  in 
others,  and  the  different  inductive  methods  described  by  Mr.  Mill  are  in  reaUty 
no  more  than  rules  for  arranging  these  comparisons.  The  methods  which  he 
enumerates  are  five,(*)  but  the  three  last  are  little  more  than  special  applica- 
tions of  the  other  two,  the  method  of  agreement  and  the  method  of  difference. 
Indeed  the  method  of  agreement  is  inconclusive,  unless  it  is  applied  upon  such 
a  scale  as  to  make  it  equivalent  to  the  method  of  difference. 

The  nature  of  these  methods  is  as  follows  : — 

All  events  may  be  regarded  as  effects  of  antecedent  causes. 

Every  effect  is  preceded  by  a  group  of  events  one  or  more  of  which  are  its 
true  cause  or  causes,  and  all  of  which  are  possible  causes. 

The  problem  is  to  discriminate  between  the  possible  and  the  true  causes. 

[27]  If  whenever  the  effect  occurs  one  possible  cause  occurs,  the  other 
possible  causes  varying,  the  possible  cause  which  is  constant  is  probably  the 
true  cause,  and  the  strength  of  this  probability  is  measured  by  the  persistency 
with  which  the  one  possible  cause  recurs,  and  the  extent  to  which  the  other 
possible  causes  vary.  Arguments  founded  on  such  a  state  of  things  are  argu> 
ments  on  the  method  of  agreement. 

If  the  effect  occurs  when  a  particular  set  of  possible  causes  precedes  its 
occurrence,  and  does  not  occur  when  the  same  set  of  possible  causes  co-exist, 
one  only  being  absent,  the  possible  cause  which  was  present  when  the  effect  wa» 
produced,  and  was  absent  when  it  was  not  produced,  is  the  true  cause  of  the 
effect.  Arguments  founded  onsuch  a  state  of  things  are  arguments  on  the 
method  of  difference. 


(*)    1— The  method  ofagroement.    2 -The  method  of  difference.    3— Thn  joint  metliod  of  agree- 
ment and  difference.  4 — The  method  of  residuP!>.     6— The  method  of  concomitut  T«riHtion«. 
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The  following  illustration  makes  the  matter  plain  :   Various  materials  are  lUua- 
mixed  together  on  several  occasions.    In  each  case  soap  is  produced,   and  in  *"*"<""• 
«sch  case  oil  and  alkali  are  two  of  the  materials  so  mixed.     It  is  probable  from 
this  that  oil  and  alkaU  are  the  causes  of  the  soap,  and  the  degree  of  the   proba- 
InUty  is  measured  by  the  number  of  the  experiments,   and  the  variety  of  the 
ingredients  other  than  oil  and  alkali.    This  is  the  method  of  agreement. 

Various  materials,  of  which  oil  and  alkali  are  two,  are  mixed,  and  soap  is 
produced.  The  same  materials,  with  the  exception  of  the  oil  and  alkali,  are 
mixed  and  soap  is  not  produced.  The  mixtiue  of  the  oil  and  alkali  is  the  cause 
of  the  soap.  This  is  the  method  of  difference.  Theca8e[28]  would  obviously  be 
the  same  if  oil  and  alkali  only  were  mixed.  Soap  was  unknown,  and  upon  the 
mixture  being  made,  other  things  being  unchanged,  soap  came  into  existence. 

These  are  the  most  important  of  the  rules  of  induction ;  but  induction  is  Difflonities 
4Hily  one  step  towards  the  solution  of  the  problems  whioh  nature  presents.    In  cSSm^- 
the  statement  of  the  rules  of  induction  it  is  assumed  for  the  sake  of  simplicity  '*'"''°*^5jfL 
that  all  the  causes  and  all  the  effects  under  examination  are  separate  and  inde-  —result  as 
pendent  facts,  and  that  each  cause  is  connected  with  some  one  single  effect,  ^^^^f* 
This,  however,  is  not  the  case.    A  given  effect  may  be  produced  by  any  one  of  m«nt. 
aeveral  causes.    Various  causes  may  contribute  to  the  production  of  a  single 
effect.    Tlus  is  peculiarly  important  in  reference  to  the  method  of  agreement. 
If  that  method  is  applied  to  a  small  number  of  instances,   its  value  is  small. 
For  instance,  other  substances  might  produce  soap  by  their  combination  besides 
oil  and  alkali,  say,  for  instance,  that  the  combination  of  A  and  B,  and  that  of  C 
and  D  would  do  so.    Then,  if  there  were  two  experiments  as  follows  : 

(1)  oil  and  alkali,  A  and  B,  produce  soap  ; 

(2)  oil  and  alkali,  C  and  D,  produce  soap  ; 

soap  would  be  produced  in  each  case,  but  whether  by  the  combination  of  oil  and 
alkali,  or  by  the  combination  of  A  and  B,  or  by  that  of  C  and  D,  or  by  the  com- 
bination of  oil,  or  of  alkali,  with  A,  B,  C  or  JD,  would  be  altogether  uncertain. 

[29]  A  vratch  is  stolen,  from  a  place  to  which  A,  B,  and  C  only  had  access. 
Another  watch  is  stolen  from  another  place  to  which  A,  D  and  E  only  had 
access. 

In  each  instance,  A  is  one  of  three  persons  one  of  whom  must  have  stolen 
the  watch,  but  this  is  consistent  with  it  having  been  stolen  by  any  of  the  other 
persons  mentioned. 

This  weakae-ss  of  the  method  of  agreement  can  be  cured  only  by  so  great  Weakness 

«  multiplication  of  instances  as  to  make  it  highly  improbable  that  any  other  ms^od  or 

antecedent  than  the  one  present  in  every  instance  could  have  caused  the  effect  agreement 

__        .  •  •      .         '^  ■'  hOTT  cured. 

present  in  every  instance. 

For  the  statement  of  the  theory  of  chances  and  its  bearing  on  the  proba- 
bility of  events,  I  must  refer  those  who  wish  to  pursue  the  subject  to  the 
many  works  which  have  been  written  upon  it,  but  its  general  validity  will  be 
inferred  by  every  one  from  the  common  observation  of  life.  If  it  was  certain 
that  ather  A  ot  B,  A  or  C,  A  or  D,  and  so  forth,  up  to  A  and  Z,  had  commit- 
ted one  of  a  large  number  of  successive  thefts,  of  the  same  kind,  no  one  could 
doubt  that  A  was  the  thief. 

It  is  extremely  difficult,  in  practice,  to  apply  such  a  test  as  this,  and  the 
test  when  applied  is  peculiarly  liable  to  error,  as  each  separate  alternative 
requires  distinct  proof.  In  the  case  supposed,  for  instance,  it  would  be  neces- 
sary to  ascertain  separately  in  each  of  the  cases  relied  upon,  first,  that  a  theft 
bad  been  committed  ;  then,  that  one  of  two  persons  must  have  committed  it ; 
and  [80]  lastly,  that  in  each  case  the  evidence  bore  with  equal  weight  upon 
each  of  them. 

The  intermixture  of  effects  and  the  interference  of  causes  with  each  other  inter- 
is  a  matter  of  much  greater  intricacy  and  difficulty.  ^^Suuid 

It  m»y  take  place  in  one  of  two  ways,  viz  :  S'<»uSj"°* 

•vrXtb  eacli 
other 
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(1)  "  In  the  one,  which  is  exemplified  by  the  joint  operation  of  different 
forces  in  mechanics,  the  separate  efiects  of  all  the  causes  continoe  to  be  pro* 
duced,  but  are  compounded  together,  and  disappear  in  one  total." 

(2)  ' '  In  the  other,  illustrated  by  the  case  of  chemical  action,  the  separate 
effects  cease  entirely,  and  are  succeeded  by  phenoinena  altogether  different,  and 
governed  by  different  laws." 

In  the  second  case  the  inductive  methods  already  stated  may  be  applied, 
though  it  has  difficulties  of  its  own  to  which  I  need  not  now  refer. 

In  the  first  case,  i.e.,  where  an  effect  is  not  the  result  of  any  one  cause,  but 
the  result  of  several  causes  modifying  each  other's  operation,  the  results  cease 
to  be  separately  discernible.  Some  cancel  each  other.  Others  merge  in  one 
sum,  and  in  this  case  there  is  often  an  insurmountable  difficulty  in  tracing  by 
observation  any  fixed  relation  whatever  between  the  causes  and  the  e^ts. 
A  body,  for  instance,  is  at  rest.  This  may  be  the  effect  of  the  action  of  two 
opposite  forces  exactly  counteracting  each  other,  but  how  are  such  causes  to 
be  inferred  from  such  an  effect  1 

A  balloon  ascends  into  the  air.  This  appears,  if  it  is  [81]  treated  as  an 
isolated  phenomenon,  to  form  an  exception  to  the  theory  of  gravitation.  It  is 
in  reality  an  illustration  of  that  theory,  though  several  concomitant  busts  and 
independent  theories  must  be  understood  and  combined  together  before  this 
can  be  ascertained. 

The  difficulty  of  appljdng  the  inductive  methods  to  such  cases  arises  from 
the  fact  that  they  assume  the  absence  of  the  state  of  things  supposed.  The 
subsequent  and  antecedent  phenomena  must  be  assumed  to  be  capable  of 
specific  and  separate  observation  before  it  can  be  asserted  that  a  given  fact 
invariablv  follows  another  given  fact,  or  that  two  sets  of  possible  causes 
resemble  each  other  in  every  particular  with  a  single  exception. 

It  is  necessary  for  this  reason  to  resort  to  the  deductive  method,  the  nature 
of  which  is  as  follows  :  A  general  proposition  established  by  induction  is  used 
as  a  premiss  from  which  consequences  are  drawn  according  to  the  rules  of  logic, 
as  to  what  must  follow  under  particular  circumstances.  The  inference  so  drawn 
is  compared  with  the  facts  observed,  and  if  the  result  observed  agrees  with  the 
deduction  from  the  inductive  premiss,  the  inference  is  that  the  phenomenon 
is  explained.  The  complete  method,  inductive  and  deductive,  thus  involves 
three  steps, — 

(1)  Establishing  the  premiss  by  induction,  or  what,  in  practice,  comes  to 

the  same  thing,  by  a  previous  deduction  resting  ultimately  upon 
induction ; 

(2)  Reasoning  according  to  the  rules  of  logic  to  a  conclusion  ; 
[82]  (3)  Verification  of  the  conclusion  by  observation. 

The  whole  process  is  illustrated  by  the  discovery  and  proof  of  the 
identity  of  the  central  force  of  the  solar  system  with  the  force  of  gravity  ss 
known  on  the  earth's  surface.    The  steps  in  it  were  as  follows : — 

(1)  It  was  proved  by  deductions  resting  ultimately  upon  inductions  that 
the  earth  attracts  the  moon  with  a  force  varying  inversely  as  the  square  of  the 
distance. 

This  is  the  first  step,  the  establishment  of  the  premiss  by  a  process  rest- 
ing ultimately  upon  induction. 

(2)  The  moon's  distance  from  the  earth,  and  the  actual  amount  of  her 
deflexion  from  the  tangent  being  known,  it  was  ascertained  with  what  rapidity 
the  earth's  attraction  would  cause  the  moon  to  fall  if  she  were  no  further  on 
and  no  more  acted  upon  by  extraneous  forces  than  terrestrial  bodies  are. 
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This  is  the  seoond  step,  the  reasoning,  regulated  by  the  rules  of  logic. 

(3)  Finally,  this  calculated  velocity  being  compared  with  the  observed 
velocity  with  which  all  heavy  bodies  fall  by  mere  gravity  towards  the  surface 
of  the  earth  (sixteen  feet  in  the  first  second,  forty-eight  in  the  second,  and  so 
forth  in  the  ratio  of  the  odd  numbers),  the  two  quantities  are  found  to  agree. 

This  is  the  verification.  The  facts  observed  agree  with  the  facts  calcula- 
t«d,  therefore  the  true  principle  of  calculation  has  been  taken. 

This  paraphrase,  for  it  is  no  more,  of  Mr.  Mill — is,  I  hope  [88]  sufficient  to 
show,  in  general,  the  nature  of  scientific  investigation,  and  the  manner  in  , 
which  it  aims  at  framing  true  propositions  about  matters  of  fact.  It 
would  be  foreign  to  the  present  purpose  to  follow  the  subject  further. 
Enough  has  been  said  to  illustrate  the  general  meaning  of  such  words  as 
"proof"  and  "  evidence  "  in  their  application  to  scientific  inquiry.  Before 
inquiring  into  the  application  of  these  principles  to  judicial  investigations,  it 
will  be  convenient  to  compare  the  conditions  under  which  judicial  and 
scientific  investigations  are  carried  on. 

In  some  essential  points  they  resemble  each  other     Inquiries  into  matters  Jodioiaiand 
of  fact,  of  whatever  kind  and  with  whatever  object,  are,  in  all  cases  whatever,  ^^i^u  w>m- 
inqniries  from  the  known  to  the  unknown,  from  our  present  perceptions  or  our  S^fti^JjL- 
present  recollection  (which  is  in  itself  a  present  perception)  of  past  perceptions, 
to  what  we  might  perceive,  or  might  have  perceived,  if  we  now  were,  or  formerly 
had  been,  or  hereafter  should  be,  favourably  situated  for  that  purpose.  They 
proceed  upon  the  supposition  that  there  is  a  general  uniformity  both  in  natural 
events  and  in  human  conduct ;  that  all  events  are  connected  together  as  cause 
and  effect ;  and  that  the  process  of  applying  this  principle  to  particular  oases, 
and  of  specifying  the  manner  in  which  it  works,  though  a  difficult  and  delicate 
operation,  can  be  performed. 

There  are,  however,  several  great  differences  between  inquiries  which  DUferences 
are  commonly  called  scientific,  inquiries  that  is,  into  the  order  and  course  of 
nature,  and  inquiries  into  isolated  matters  of  fact,  whether  [84]  for  judicial  or 
historical  purposes,  or  for  the  purposes  of  every-day  life.  These  differences 
must  be  carefully  observed  before  we  can  undertake  with  much  advantage 
the  task  of  applying  to  the  one  subject  the  principles  which  appear  to  be  true. 

The  first  difference  is,  that  in  reference  to  isolated  events,  we  can  never,  Ftnrt  differ- 
or  very  seldom,  perform  experiments,  but  are  tied  down  to  a  fixed  number  of  Smonat  of 
relevant  facts  which  can  never  be  increased.  evidence. 

The  great  object  of  physical  science  is  to  invent  general  formulas  (perhaps  in  aotentuie 
unfortunately  called  laws),  which  when  ascertained,  sum  up  and  enable  us  to  {SliaJfted. 
understand  the  present,  and  predict  the  future  course  of  nature.  These  laws 
are  ultimately  deduced  by  the  method  already  described  from  individual 
facts  ;  but  any  one  fact  of  an  infinite  number  will  serve  the  purpose  of  a 
scientific  inquirer  as  well  as  any  other,  and  in  many,  perhaps  in  most,  cases  it 
is  possible  to  arrange  facts  for  the  purpose.  In  order,  for  instance,  to  ascertain 
the  force  of  terrestrial  gravity,  it  was  necessary  to  measure  the  time  occu- 
pied by  different  bodies  in  falling  through  given  spaces,  and  every  such  observa- 
tion was  an  isolated  fact.  If,  however,  one  experiment  failed,  or  was  interfered 
with,  if  an  observation  was  inaccurate,  or  if  a  disturbing  cause,  as,  for  instance, 
the  resistance  of  the  atmosphere  had  not  been  allowed  for,  nothing  could  be 
easier  than  to  repeat  the  process  ;  and  inferences  drawn  from  any  one  set  of 
experiments[86]  were  obviously  as  much  to  be  trusted  as  inferences  drawn  from 
any  other  set.  Thus,  with  regard  to  inquiries  into  physical  nature,  relevant 
facts  can  be  multiplied  to  a  practically  unlimited  extent,  and  it  may,  by  the 
way,  be  observed  that  the  ease  with  which  this  has  been  assumed  in  all  ages,  is 
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a  strong  argument  that  the  course  of  nature  does  impress  mankind  as  being 
uniform  under  superficial  variations.  For  many  centuries  before  the  modem 
discoveries  in  astronomy  were  made,  the  motions  of  the  heavenly  bodies,  were 
carefully  observed  and  inferences  as  to  their  future  course  were  founded  upon 
those  observations.  Such  observations  would  have  been  useless  and  un- 
meaning, but  for  the  tacit  assumption  that  what  they  had  done  in  times  past, 
they  would  continue  to  do  for  the  future. 
taQBliles  In  inquiries  into  isolated  events  this  great  resource  is  not  available.    Where 

**■****'*■  the  object  is  to  decide  what  happened  on  a  particular  occasion,  we  can  hardly 
ever  draw  inferences  of  any  value  from  what  happened  on  similar  occasions, 
f  because  the  groups  of  events  which  form  the  subject  of  historical  or  judicial 
inquiry  are  so  intricate  that  it  can  scarcely  ever  be  assumed  that  they  will 
repeat,  or  that  they  have  repeated  themselves.  If  we  wish  to  know  what 
happened  two  thousands  years  ago,  when  specific  quantities  of  oxygen  and 
hydrogen  were  combined,  under  given  circumstances,  we  can  obtain  complete 
certainty  by  repeating  the  experiment ;  but  the  whole  course  of  human  history 
must  recur  before  we  could  witness  a  second  assassination  of  Julius  Csesar. 

[86]  With  reference  to  such  events  we  are  tied  down  inexorably  to  a  certain 
limited  amount  of  evidence.  We  know  so  much  of  the  assassination  of  Ceesar 
as  has  been  told  us  by  the  historians,  who  are  to  us  ultimate  authorities,  and 
we  know  no  more.  Their  testimony  must  be  taken  subject  to  all  the  deductions 
which  experience  shows  to  be  necessary  in  receiving  as  true,  statements  made 
by  historical  writers  on  subjects  which  interest  their  feelings,  and  upon  the 
authority  of  materials  which  are  no  longer  extant  and  therefore  cannot  be 
weighed  or  criticized.  Unless  by  some  unforeseen  accident,  new  materials  on 
the  subject  should  come  to  light,  a  few  pages  of  general  history  will  for  ever 
comprise  the  whole  amount  of  human  knowledge  upon  this  subject,  and  any 
doubts  about  it,  whether  they  rise  from  inherent  improbabilities  in  the  story 
itself,  from  differences  of  detail  in  the  different  narratives,  or  from  general 
considerations  as  to  the  untrustworthy  character  of  historians  writing  ou 
hearsay,  and  at  a  considerable  distance  of  time  from  the  events  which  they 
relate,  are,  and  must  remain  for  ever,  unsolved  and  insoluble. 
oldMtof  Besides  this    difference  as  to  the  quantity  of  evidence  accessible  in 

-'  '•'  scientific  and  historical  inquiries,  there  is  a  great  difference  as  to  the  objects 
to  which  the  inquiries  are  directed.  The  object  of  inquiries  into  the  course  of 
nature  is  two  fold, — ^the  satisfaction  of  a  form  of  curiosity,  which,  to  those  who 
feel  it  at  all,  is  one  of  the  most  powerful,  and  which  happens  also  to  be  one  of  the 
most  generally  useful  elements  of  human  [87]  nature  ;  and  the  attainment  of 
practical  results  of  very  various  kinds.  Neither  of  these  ends  can  be  attained 
unless  and  until  the  problems  stated  by  nature  have  been  solved ;  partially  it 
may  be,  but  at  all  events  truly,  as  far  as  the  solution  goes.  On  the  other 
hand,  there  is  no  pressing  or  immediate  necessity  for  their  solution.  Every 
scientific  question  is  always  open,  and  the  answer  to  it  may  be  discovered  after 
vain  attempts  to  discover  it  have  been  made  for  thousands  of  years,  or  an 
answer  long  accepted  may  be  rejected  and  replaced  by  a  better  answer  after 
an  equally  long  period.  In  short,  in  scientific  inquiries,  absolute  truth,  or  as 
near  an  approach  to  it  as  can  be  made,  is  the  one  thing  needful,  and  is  the 
constant  object  of  pursuit.  So  long  as  any  part  of  his  proof  remains  in- 
complete, so  long  as  any  one  ascertained  fact  does  not  fit  into  and  exemplify 
his  theory,  the  scientific  inquirer  neither  is,  nor  ought  to  be,  satisfied.  Until 
he  has  succeeded  in  excluding  the  possibility  of  error,  he  is  bound  to  the 
extent,  at  least,  of  that  possibility,  to  suspend  his  judgment. 

In  judicial  inquiries  (I  need  not  here  notice  historical  inquiries)  the  case 
tuOMmi         is  different   It  is  necessary  for  urgent  practical  purposes  to  arrive  at  a  decision 
'"ptrimm.      w'hich,  after  a  definite  process  has  been  gone  through,  becomes  final  and  irre- 
versible.   It  is  obvious  that,  under  these  circumstances,  the  patient  suspension 
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of  judgment,  and  the  high  standard  of  certainty  required  by  scientific  inqiurers, 
eannot  be  expected.  Judicial  decisions  must  proceed  upon  imperfect  materials. 
and  must  be  made  at  the  risk  of  error. 

[88]  Finally,  inquirers  into  physical  science  have  an  additional  advantage  Bvidenoe  in 
over  those  who  conduct  judicial  inquiries,  in  the  fact  that  the  evidence  before  Bcientiflc 
them,  in  so  far  as  they  have  to  depend  upon  oral  evidence,  is  infinitely  more  trust-  *" 
trustworthy  than  that  which  is  brought  forward  in  courts  of  justice.    The  '"orthy. 
reasons  of  this  are  manifold.    In  the  first  place,  the  facts  which  a  scientific 
observer  has  to  report  do  not  affect  his  passions.     In  the  second  place,  his 
evidence  about  them  is  not  taken  at  all  unless  his  powers  of  observations  have 
been  more  or  less  trained  and  can  be  depended  upon.    In  the  third  place,  he 
can  hardly  know  what  will  be  the  inference  from  the  facts  which  he  observes 
until  his  observations  have  been  combined  with  those  of  other  persons,  so  that 
if  he  were  othermse  disposed  to  mis-state  them,  he  would  not  know  what 
mis^atement  would  serve  his  purpose.    In  the  fourth  place,  he  knows  that  his 
observations  will  be  confronted  with  others,  so  that  if  he  is  careless  or 
inaccurate,  and,  a  fortiori,  if  he  should  be  dishonest,  he  would  be  found  out. 
In  the  fifth  place,  the  class  of  facts  which  he  observes  are,  generally  speaking, 
simple,  and  he  is  usually  provided  with  means  specially  arranged  for  the 
purpose  of  securing  accurate  observations,  and  a  careful  record  of  its  results. 

The  very  opposite  of  all  this  is  true  as  regards  witnesses  in  a  court  of  justice.  Bvidenoe 
The  facts  to  which  they  testify  are,  as  a  rule,  facts  in  which  they  are  more  or  inqumeif' 
less  interested,  and  wluch  in  many  cases  excite  their  strongest  passions  to  the  **"rt*h""* 
highest  degree.    [89]The  witnesses  are  very  seldom  trained  to  observe  any  facts  ^ 
or  to  express  themselves  with  accuracy  upon  any  subject.    They  know  what 
the  point  at  issue  is,  and  how  their  evidence  bears  upon  it,  so  that  they  can  shape 
it  according  to  the  effect  which  they  wish  to  produce.     They  are  generally  so 
gttoated  that  a  large  part  at  least  of  what  they  say  is  secure  from  contradiction, 
and  the  facts  which  they  have  to  observe  being  in  most  instances  portions  of 
human  conduct  are  so  intricate  that  even  with  the  best  intention  on  the  part  of 
the  witness  to  speak  the  truth,  he  will  generally  be  inaccurate,  and  almost 
always  incomplete,  in  his  account  of  what  occurred. 

So  far  it  appears  that  our  opportunities  for  investigating  and  proving  the  Advantasee 
existence  of  isolated  facts  are  much  inferior  to  our  opportunities  for  investing  over  sclmtl- 
and  proving  the  formulas  which  are  commonly  called  the  laws  of  nature.    There  *"  tnquiriee. 
is,  however,  something  to  be  said  on  the  other  side.  Though  the  evidence  avail- 
able in  judicial  and  historical  inquiries  is  often  scanty,  and  is  always  fixed  in 
amount,  and  though  the  facts  which  form  the  subject  of  such  inquiries  are  far 
more  intricate  than  those  which  attract  the  inquirer  into  physical  nature ; 
though  the  judge  and  the  historian  can  derive  no  light  from  experiments ; 
though,  in  a  word,  their  apparatus  for  ascertaining  the  truth  is  far  inferior  to 
that  of  which  physical  inquirers  dispose,  the  task  which  they  have  to  perform  is 
proportionally  easier  and  less  ambitious.     It  is  attended,  moreover,  by  some 
special  facilities  which  are  great  helps  in  performing  it  satisfactorily. 

[40]  The  question  whether  it  is  in  the  nature  of  things  possible  that  general  Maxims 
formulas  should  ever  be  devised  by  the  aid  of  which  human  conduct  can  ^praoiated. 
be  explained  and  predicted  in  the  short  specific  manner  in  which  physical 
phenomena  are  explained  and  predicted,  has  been  the  subject  of  great  discussion, 
and  is  not  yet  decided  ;  but  no  one  doubts  that  approximate  rules  have  been 
framed  which  are  sufficiently  precise  to  be  of  great  service  in  estimating  the  pro- 
bability of  particular  events.  Whether  or  not  any  proposition  as  to  human 
conduct  can  ever  be  enunciated,  approaching  in  generality  and  accuracy  to  the 
proposition  that  the  force  of  gravity  varies  inversely  as  the  square  of  the  dis- 
tance, no  one  would  feel  disposed  to  deny  that  a  recent  possessor  of  stolen  pro- 
perty who  does  not  explain  his  possession  is  probably  either  the  thief  or  a 
receiver ;  or  that  if  a  man  refuses  to  produce  a  document  in  his  possession,  the 
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contents  of  the  document  are  probably  unfavoarable  to  him.  In  inquiries  into 
isolated  facts  for  practical  purposes,  such  rules  as  these  are  nearly  as  useful  as 
rules  of  greater  generality  and  exactness,  though  they  are  of  little  service  when 
the  object  is  to  interpret  a  series  of  facts  either  for  practical  or  theoretical  pur- 
poses. If,  for  instance,  the  question  is  whether  a  particular  person  committed 
a  crime  in  the  course  of  which  he  made  use  of  water,  knowledge  of  the  facts  that 
there  was  a  pump  in  his  garden,  and  that  water  can  be  drawn  from  a  well  bv 
working  the  pump  handle,  is  as  useful  as  the  most  perfect  knowledge  of  hydro- 
statics. But  if  the  question  were  as  to  the  means  by  which  water[41]  coidd  be 
supplied  for  a  house  and  field  during  the  year,  considerable  knowledge  of  the 
theory  and  practice  of  hydrostatics  and  of  varioits  other  subjects  might  be 
necessary,  and  the  more  extensive  the  undertaking  might  be,  the  wider  would 
be  the  knowledge  required, 
^elr  Umi-  Xo  this  it  must  be  added  that  the  approximate  rules  which  relate  to  human 

more  easily  conduct  are  warranted  principally  by  each  man's  own  experience  of  what  passes 
perceived,  j^  j^jg  ^^^  mind,  corroborated  by  his  observation  of  the  conduct  of  other  persons 
which  every  one  is  obliged  to  interpret  upon  the  hypothesis  that  their  mental 
processes  are  substantially  similar  to  his  own.  Experience  appears  to  show 
that  the  results  given  by  this  process  are  correct  within  narrower  limits  of  error 
than  might  have  been  supposed,  though  the  limits  are  wide  enough  to  leave 
room  for  the  exercise  of  a  great  amount  of  individual  skill  and  judgment. 

This  circumstance  invests  the  rules  relating  to  human  conduct  with  a  very 
peculiar  character.  They  are  usually  expressed  with  little  precision,  and  stand 
in  need  of  many  exceptions  and  qualifications,  but  they  are  of  greater  practical 
use  than  rough  generalizations  of  the  same  kind  about  physical  nature,  be- 
cause the  personal  experience  of  those  by  whom  they  are  used  readily  supplies 
the  qualifications  and  exceptions  which  they  require.  Compare  two  such  rules 
as  these:  'heavy  bodies  fall  to  the  ground,'  'the  recent  possessor  of  stolen 
goods  is  the  tliief.'  The  rise  of  a  balloon  into  the  air  would  constitute  an 
unexplained  exception  to  the  first  of  these  rules,  which  might  [42]  throw  doubt 
upon  its  truth,  but  no  one  would  be  led  to  doubt  the  second  by  the  fact 
that  a  shopkeeper  doing  a  large  trade  had  in  his  till  stolen  coins  shortly 
after  they  had  been  stolen  without  having  stolen  them.  Every  one  would 
see  at  once  that  such  a  case  formed  one  of  the  many  unstated  exceptions  to  the 
rule.  The  reason  is,  that  we  know  external  nature  only  by  obser\'ation  of  a 
neutral,  unsympathetic  kind,  whereas  every  man  knows  more  of  human  nature 
than  any  general  rule  on  the  subject  can  ever  tell  him. 
Jodtci&i  To  these  considerations  it  must  be  added  that  to  inquire  whether  anisolat- 

are  sin^pler  ed  fact  exists,  is  a  far  simpler  problem  than  to  ascertain  and  prove  the  rule  ac 
flo*prS  *'  cording  to  which  facts  of  a  given  class  happen.  The  inquiry  falls  within  a  small 
biems.  er  compass.     The  process  is  generally   deductive.    "The  deductions  depend 

upon  previous  inductions,  of  which  the  truth  is  generally  recognised,  and 
which  (at  least  in  judicial  inquiries)  generally  share  in  the  advantage  just 
noticed  of  appealing  directly  to  the  personal  experience  and  sympathy  of  the 
judge.  The  deductions,  too,  are,  as  a  rule,  of  various  kinds  and  so  cross  and 
check  each  other,  and  thus  supply  each  other's  deficiencies. 

For  instance,  from  one  series  of  facts  it  may  be  inferred  that  A  had  a  strong 
tions.  motive  to  commit  a  crime,  say  the  murder  of  B.    From  an  independent  set  of 

facts  it  may  be  inferred  that  6  died  of  poison,  and  from  another  independent 
set  of  facts  that  A  administered  the  poison  of  which  B  died.  The  question  is 
whether[43]  A  falls  within  the  small  class  of  murderers  b}-  poison.  If  he  does, 
various  propositions  about  him  must  be  true,  no  two  of  which  have  any  neces- 
sary connection,  except  upon  the  hypothesis  that  he  is  a  murderer.  In  this  case 
three  such  propositions  are  supposed  to  be  true,  viz.,  (I)  the  death  of  Bby 
poison, (2)  the  administration  of  it  by  A,  and  (3)  the  motive  for  its  administra- 
tion.    Each  separate  proposition,  as  it  is  established,  narrows  the  number  of 
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possible  hypotheses  upon  the  subject.  When  it  is  established  that  B  died  of 
poison,  innumerable  hypotheses  which  would  explain  the  fact  of  his  death  con- 
sistently with  A' 8  innocence  are  excluded ;  when  it  is  proved  that  A  adminis- 
tered the  poison  of  which  B  died,  every  supposition,  consistent  with  A's  inno- 
cence, except  those  of  accident,  justification,  and  the  like,  are  excluded ;  when  it  is 
shown  that  A  had  a  motive  for  administering  the  poison,  the  difficulty  of  establishing 
any  one  of  these  hypotheses,  e.g.,  accident  is  largely  increased,  and  the  number 
of  suppositions  consistent  with  innocence  is  narrowed  in  a  corresponding 
degree- 

This  suggests  another  remark  of  the  h^hest  importance  in  estimating  real  {q^qi^^' 
weight  of  judicial  inquiries.    It  is  that  such  inquiries  in  all  civilized  countries  parttea  in- 
aie,  or  at  least  ought  to  be,  conducted  in  such  a  manner  as  to  give  every  person  ^Xvi*t^vor- 
interested   in  the  result   the  fullest  possible  opportunity  of  establishing  ^^'ij*'^*** 
the  conclusion  which  he  wishes  to  establish.     In  the  illustration  just  given 
A  would  have  at  once  the  strangest  motive  to  explain  the  fact  that  he  had  administered 
the  poison  to[44]  B  and  every  opportunity  to  do  so.    Hence  if  he  failed  to  do  it,  he 
would  either   be    a  murderer  or  else  a  member  of  that  infinitesimally  small 
class  of   persons  who,    having  a    motive  to  commit  murder,  and  having  ad- 
ministered poison  to  the  person  whom  they  have  a  motive  to  murder,  are  un- 
able to  suggest  any  probable  reason  for  supposing  that  they  did  administer 
it  innocently.  > 

The  results  of    the  foregoing    inquiry    may  be  shortly  summed    up  as  ^r'^SSStf 
follows : — 

I.  The  problem  of  discovering  the  truth  in  relation  to  matters  which  are 
judicially  investigated  is  a  part  of  the  general  problem  of  science, — the 
discovery  of  true  propositions  as  to  matters  of  fact. 

II.  The  general  solution  of  this  problem  is  contained  in  the  rules  of  in- 
duction and  deduction  stated  by  Mr.  Mill,  and  generally  employed  for  the  pur- 
pose of  conducting  and  testing  the  results  of  inquiries  into  physical  nature. 

III.  By  the  due  application  of  these  rules  facts  may  be  exhibited  as  stand- 
ing towards  each  other  in  the  relation  of  cause  and  effect,  and  we  are  able  to 
argue  from  the  cause  to  the  efFect  and  from  the  effect  to  the  cause  with  a  degree 
of  certainty  and  precision  proportionate  to  the  completeness  with  which  the 
relevant  facts  have  been  observed  or  are  accessible. 

IV.  The  leading  differences  between  judicial  investigations  and  in- 
quiries into  physical  nature  are  as  follows  : — 

1.  In  physical  inquiries  the  number  of  relevant  facts  is  generally  unlimit- 
ed, and  is  capable  of  indefinite  increase  by  experiments. 

[46]  In  judicial  investigations  the  number  of  relevant  facts  is  limited  by 
circumstances,  and  is  incapable  of  being  increased. 

2.  Physical  inquiries  can  be  prolonged  for  any  time  that  may  be  required 
in  order  to  obtain  full  proof  of  the  conclusion  reached,  and  when  a  conclusion 
has  been  reached,  it  is  always  liable  to  review  if  fresh  facts  are  discovered,  or  if 
any  objection  is  made  to  the  process  by  which  it  was  arrived  at. 

In  judicial  investigations  it  is  necessary  to  arrive  at  a  definite  result  in  a 
limited  time  ;  and  when  that  result  is  arrived  at,  it  is  final  and  irreversible  with 
exceptions  too  rare  to  require  notice. 

3.  In  physical  inquiries  the  relevant  facts  are  usually  established  by  testi- 
mony open  to  no  doubt,  because  they  relate  to  simple  facts  which  do  not  affect 
the  passions,  which  are  observed  by  trained  observers  who  are  exposed  to  de- 
tection if  they  make  mistakes,  and  who  could  not  tell  the  effect  of  misrepre- 
sentation, if  they  were  disposed  to  be  fraudulent. 

In  judicial  inquiries  the  relevant  facts  are  generally  complex.  They  affect 
the  passions  in  the  highest  degree.  They  are  testified  to  by  untrained  observers 
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who  are  generally  not  open  to  contradiction,  and  are  aware  of  the  bearing  of  the 
facts  which  they  allege  upon  the  conclusion  to  be  established. 

4.  On  the  other  hand,  approximate  generalizations  are  more  useful  in 
judicial  than  they  are  in  scientific  inquiries,  because  in  the  case  of  judicial  in- 
quiries every  man's  [46]  individual  experience  supplies  the  qualifications  and 
exceptions  necessary  to  adjust  general  rules  to  particular  facts,  which  is  not 
the  case  in  regard  to  scientific  inquiries. 

5.  Judicial  inquiries  being  limited  in  extent,  the  process  of  reaching  as 
good  a  condition  as  is  to  be  got  out  of  the  materials  is  far  easier  than  the  pro- 
cess of  establishing  a  scientific  conclusion  with  complete  certainty,  though 
the  conclusion  arrived  at  is  less  satisfactory. 

Jodldai  It  follows  from  what  precedes  that  the  utmost  result  that  can  in  any  case 

{JJjJJ^^^i^jj.  be  produced  by  judicial  evidence  is  a  very  high  degree  of  probability.  Whether 
dooe  only  upon  any  subject  whatever  more  than  this  is  possible — whether  the  highest  form 
S^wof  ***  ^^  scientific  proof  amounts  to  more  than  an  assertion  that  a  certain  order  in 
probability,  nature  has  hitherto  been  observed  to  take  place,  and  that  if  that  order  conti- 
nues to  take  place  such  and  such  events  will  happen,  are  questions  which  have 
been  much  discussed,  but  which  lie  beyond  the  sphere  of  the  present  inquiry. 
However  this  may  be,  the  reasons  given  above  show  why  courts  of  justice  have 
to  be  contented  with  a  lower  degree  of  probability  than  is  rightly  demanded  in 
scientific  investigation.  The  highest  probability  at  which  a  court  of  justice  can 
under  ordinary  circumstances  arrive  isthe  probability  that  a  witness  or  a  set  of 
witnesses  afiirming  the  existence  of  a  fact  which  they  say  they  perceived  by  their 
own  senses,  and  upon  which  they  could  not  be  mistaken,  tell  the  truth.  It  is 
difficult  to  measure  the  value  of  such  a  probability  against  those  which  the 
theories  of  physical  inquirers  produce,  nor  would  it  serve  [47]  any  practical 
purpose  to  attempt  to  do  so.  It  is  enough  to  say  that  the  process  by  which  a 
comparatively  low  degree  of  probability  is  shown  to  exist  in  the  one  case  is 
identical  in  principle  with  that  by  which  a  much  higher  degree  of  probability 
is  shown  to  exist  in  the  other  case. 

o«4^ea  of  The  degrees  of  probability  attainable  in  scientific  and  in  judical  inquiries 

^^BBOTiai'iw-  *'*  infinite,  and  do  not  admit  of  exact  measurement  or  description.    Cases  might 
tainty.  easily  be  mentioned  in  which  the  degree  of  probability  obtained  in  either  is  so 

high,  that  if  there  is  any  degree  of  knowledge  higher  in  kind  than  the 
knowledge  of  probabilities,  it  is  impossible  for  any  practical  purpose  to  distin- 
guish between  the  two.  Whether  any  higher  degree  of  assurance  is  conceiv- 
able than  that  which  may  easily  be  obtained  of  the  facts  that  the  earth 
revolves  round  the  sun,  and  that  Delhi  was  besieged  and  taken  by  the 
English  in  1857,  is  a  question  which  does  not  belong  to  this  inquiry.  For  all 
practical  purposes  such  conclusions  as  these  may  be  described  as  absolutely 
certain.  From  these  down  to  the  faintest  guess  about  the  inhabitants  of  the 
stars,  and  the  faintest  suspicion  that  a  particular  person  has  committed  a 
crime,  there  is  a  descending  scale  of  probabilities  which  does  not  admit  of 
any  but  a  very  rough  measurement  for  practical  purposes.  The  only  point  in 
it  worth  noticing  is  what  is  commonly  called  moral  certainty,  and  this  means 
simply  such  a  degree  of  probability  as  a  prudent  man  would  act  upon  under  the 
circumstances  in  which  he[48]  happens  to  be  placed  in  reference  to  the  matter 
of  which  he  is  said  to  be  morally  certain. 

Moral  oar-  What  constitutes  moral  certainty  is  thus  a  question  of  prudence,  and  not 

wa^ra  of  *  question  of  calculation.  It  is  commonly  said  in  reference  to  judicial  inquiries 
pradMio*.  that  in  criminal  cases  guilt  ought  to  be  proved  ' '  beyond  all  reasonable  doubt, ' ' 
and  that  in  civil  cases  the  decision  ought  to  be  in  favour  of  the  side  which  is 
most  probably  right.  To  the  latter  part  of  this  role  there  is  no  objection, 
though  it  should  be  added  that  it  cannot  be  applied  absolutely  without 
reserve.  For  instance,  a  civil  case  in  which  character  is  at  stake  partakes 
more  or  less  of  the  nature  of  a  criminal  proceeding ;  but  the  first  part  of  the 
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rule  means  nothing  more  than  that  in  most  cases  the  punishment  of  an 
innocent  man  is  a  great  evil,  aud  ought  to  be  carefully  avoided ;  but  that,  on 
the  other  hand,  it  is  often  impossible  to  eliminate  an  appreciable  though  un- 
definable  degree  of  uncertainty  from  the  decision  that  a  man  is  guilty.  The 
danger  of  punishing  the  innocent  is  marked  by  the  use  of  the  expression  ' '  no 
doubt,  "  the  necessity  of  running  some  degree  of  risk  of  doing  so  in  certain 
cases  is  intimated  by  the  word  "  reasonable."  The  question,  what  sort  of 
doubt  is  "  reasonable  "  in  criminal  cases  is  a  question  of  prudence.  Hardly 
any  case  ever  occurs  in  which  it  is  not  possible  for  an  ingenious  person  to 
suggest  hypotheses  consistent  with  the  prisoner's  innocence.  The  hypothesis 
of  falsehood  on  the  part  of  the  witnesses  can  never  be  said  to  be  more  than 
highly    improbable. 

[49]  Though  it  is  impossible  to  invent  any  rule  by  which  difEerent  probabi-  Principle  of 
lities  can  be  precisely  valued,  it  is  always  possible  to  say  whether  or  not  they  probabU?*^ 
fulfilthe  conditions  of  what  Mr.  Mill  describes  asthe  method  of  Difference;  and  ff^S^^Su,, 
if  not,  how  nearly  they  approach  to   fulfilling  it.     The   principle  is  precisely  method  of 
the  same  in  all  cases,  however  complicated  or  however  simple,  and  whether  the  <>"•'•"«•• 
nature  of  the  iuqu'-ry  is  scientific  or  judicial.    In  all  case's  the  known  facts  must 
be  arranged  and  classified  with  reference  to  the  different  hypotheses,  or  unknown 
or  suspected  facts,  by  which  the  existence  of  the  known  facts  can  be  accounted 
for.    If  every  hypothesis  except  one  is  inconsistent  with  one  or  more  of  the  known 
facts,  that  one  hypothesis  is  proved.    If  more  than  one  hypothesis  is  consistent 
with  the  known  facts,  but  one  only  is  reasonably  probable — that  is  to  say,  if 
one  only  is  in  accordance  with  the  common  course  of  events,  that  one  in  judicial 
inquiries  may  be  said  to  be  proved  '  'beyond  all  reasonable  doubt.  ' '     The  word 
'reasonable' '  in  this  sentence  denotes  a  fluctuating  and  uncertain  quantity  of 
probability  (if  the  expression  may  be  allowed  ),  and  shows  that  the  ultimate 
question  in  judicial  proceedings  is  and  must  be  in  most  cases  a  question  of  pru- 
dence. 

Let  the  question  be  whether  A  did  a  certain  act ;  the  circumstances  are  such  muBtration. 
that  the  act  must  have  been  done  by  somebody,  but  it  can  have  been  done 
only  by  A  or  by  B.  If  A  and  B  are  equally  likely  to  have  done  the  act,  the 
matter  cannot  be  carried  further,[50]  and  the  question  Who  did  it  ?  must 
remain  undecided.  But  if  the  act  must  have  been  done  by  one  person,  if  it 
required  great  physical  strength,  and  if  A  is  an  exceedingly  powerful  man  and 
B  a  child,  it  may  be  said  to  be  proved  that  B  did  it.  If  A  is  stronger  than  B, 
bat  the  disproportion  between  their  strength  is  less,  it  is  probable  that  A  did 
it,  but  not  impossible  than  B  may  have  done  it,  and  so  on.  In  such  a  case  as 
this  a  nearer  approach  than  usual  to  a  distinct  measurement  of  the  probability 
is  possible,  but  no  complete  and  definite  statement  on  the  subject  can  be  made. 

Such  being  the  general  nature  of  the  object  towards  which  judicial  inquiries  Jndioial 
are  directed,  and  the  general  nature  of  the  process  by  which  they  are  carried  on,  Svoi^two 
it  will  be  well  to  examine  the  chief  forms  of  that  process  somewhat  more  parti-  classes  of 
CUlarly.  inferoncwi. 

It  will  be  found  upon  examination  that  the  inferences  employed  in  judicial 
inquiries  fall  under  two  heads  : — 

(1)  Inferences  from  an  assertion,  whether  oral  or  documentary,  to  the 
truth  of  the  matter  asserted. 

(2)  Inferences  from  facts  which,  upon  the  strength  of  such  assertions,  are 
believed  to  exist  to  facts  of  which  the  existence  has  not  been  so  asserted. 

For  the  sake  of  simplicity,  I  do  not  here  distinguish  various  subordinate 
classes  of  inferences,  such  as  inferences  from  the  manner  in  which  assertions  are 
made,  from  silence,  from  the  absence  of  assertion,  and  from  the  conduct  of  the 
parties.  They  may  be  regarded  as  so  many  forms  of  assertion,  and  may  there- 
fore be  classed  [61]  under  the  general  head  of  inferences  from  an  assertion  to 
the  truth  of  the  matter  asserted. 
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Direct  and 
clronma- 
tantial  evi- 
denoe. 


Illostra- 
tlon. 


This  is  the  distinction  usually  expressed  by  saying  that  all  evidence  is  either 
direct  or  circumstantial.  I  avoid  the  use  of  this  expression,  partly  because  as 
I  have  already  observed,  direct  evidence  means  direct  assertion,  wheteaa 
circumstantial  evidence  means  a  fact  on  which  an  inference  is  to  be  founded, 
and  partly  for  the  more  important  reason  that  the  use  of  the  expresdou 
favours  an  unfounded  notion  that  the  principles  on  which  the  two  classes 
of  inferences  depend  are  different,  and  that  they  have  different  degrees  of 
cogency,  which  admit  of  comparison.  The  truth  is  that  each  inference 
depends  upon  precisely  the  same  general  theory,  though  somewhat  different 
considerations  apply  to  the  investigation  of  cases  in  which  the  facts  testified 
to  are  many,  and  to  cases  in  which  the  facts  testified  to  are  few. 

The  general  theory  has  been  already  stated.  In  every  case  the  question  is, 
are  the  known  facts  inconsistent  with  any  other  than  the  conclusion  suggested  ? 
The  known  facts  in  every  case  whatever  are  the  evidence  in  the  narrower  sense 
of  the  word.  The  judge  hears  with  his  own  ears  the  statements  of  the 
witnesses  and  sees  with  his  own  eyes  the  documents  produced  in  court.  His 
task  is  to  infer,  from  what  he  thus  sees  and  hears,  the  existence  of  facts  which 
he  neither  sees  nor  hears. 

Let  the  question  be  whether  a  will  was  executed.  Three  witnesses,  entirely 
above  suspicion,  come,[62]  and  testify  that  they  witnessed  its  execution.  These 
assertions  are  facts  which  the  judge  hears  for  himself.  Now  there  are  three 
possible  suppositions,  and  no  more,  which  the  Judge  has  to  consider  in  proceed- 
ing from  the  known  fact,  the  assertion  of  the  witnesses  that  they  saw  the  will 
executed,  to  the  fact  to  be  proved — the  actual  execution  of  the  will : — 

(1)  The  witnesses  may  be  speaking  the  truth. 

(2)  The  witnesses  may  be  mistaken. 

(3)  The  witnesses  may  be  telling  a  falsehood. 

The  circumstances  may  be  such  as  to  render  suppositions  (2)  and  (3)  im- 
probable in  the  highest  degree,  and  generally  speaking  they  would  be  so.  In 
such  a  case  the  first  hypothesis,  i.e.,  that  the  will  really  was  executed  as  alleged 
would  be  proved.  The  facts  before  the  judge  would  be  inconsistent  with  any 
other  reasonable  hypothesis  except  that  of  the  execution  of  the  will.  This 
would  be  commonly  called  a  case  of  direct  evidence. 

Let  the  question  be  whether  A  committed  a  crime.  The  facts  which  the 
judge  actually  knows  are  that  certain  witnesses  made  before  him  a  variety  of 
statements  which  he  believes  to  be  true.  The  result  of  these  statements  is  to 
establish  certain  facts  which  show  that  either  A  or  B  or  C  must  have  committed 
the  crime,  and  that  neither  B  nor  C  did  commit  it.  In  this  case  the  facts  before 
the  judge  would  be  inconsistent  with  any  other  reasonable  hypothesis  except 
that  A  committed  the  crime.  This  would  be  commonly  called  a  case  of  circum- 
stantial evidence ;  yet  it  is  obvious  that  the  principle  on  which  the[68]  investi- 
gation proceeds  as  in  the  last  case  is  identically  the  same.  The  only  difference 
IS  in  the  number  of  inferences,  but  no  new  principle  is  introduced. 

It  is  also  clear  that  each  case  is  identical  in  principle  with  the  method  of 
thtepSij^  difference  as  explained  by  Mr.  Mill. 

Mii^s^^eo-  ^^-  bill's  illustration  of  the  application  of  that  method  to  the  motions  of 

•v.  the  planets  is  as  follows  : — The  planets  with  a  central  force  give  areas  propor- 

tional to  the  times.  The  planets  without  a  central  force  give  a  different  set  of 
motions  ;  but  areas  proportional  to  the  times  are  observed.  Therefore  there 
is  a  central  force. 

Similarly  in  the  cases  suggested.  The  assertions  of  the  witnesses  give  the 
execution  of  a  will,  i.e.,  no  other  cause  can  account  for  those  assertions 
having  been  made.  If  the  will  had  not  been  executed  those  assertions  would 
not  Ifove  been  made.  But  the  assertions  were  made.  Therefore  the  will 
was  executed. 
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Though  inferences  from  an  assertion  to  its  truth,  and  inferences  from 
facts  taken  as  true  to  other  facts  not  asserted  to  be  true,  rest  upon  the  same 
principle,  each  inference  has  its  pecuharities. 

The  inference  from  the  assertion  to  the  truth  of  the  matter  asserted  is  inf«r«nce 
usuallj  regarded  as  an  easy  matter,  calling  for  little  remark.  semoo^ 

Though  in  particular  cases  it  is  really  easy,  and  though  in  a  certain  sense  Sertedf  ^* 
it  is  always  easy,  to  deal  with,  to  deal  with  it  rightly,  is  by  far  the  most  difScult 
task  which  falls  to  the  lot  of  a  ^udge  and  miscarriages  of  justice  are  almost 
[64]  invariably  caused  by  deabng  with  it  wrongly.     This  requires  full  ex- 
planation. 

To  infer  from  an  assertion  the  truth  of  the  matter  asserted  isinone  sense  the 
easiest  thing  in  the  world.  The  intellectual  process  consists  of  only  one  step, 
and  that  is  a  step  which  gives  no  trouble,  and  is  taken  in  most  cases  uncon- 
sciously. But  to  draw  the  inference  in  those  cases  only  in  which  it  is  true  is  a 
matter  of  the  utmost  difSculty.  If  we  were  able  to  affirm  the  proposition, 
"All  men  upon  all  occasions  speak  the  truth  "  the  remaining  propositions, — 
"This  man  says  so  and  so,"  "Therefore  it  is  true,  "  would  present  no 
difficulty.  The  major  premiss,  however,  is  subject  to  wide  exceptions,  which 
are  not  forced  upon  the  judge's  attention.  Moreover,  if  they  were,  the  judge 
has  often  no  means  of  ascertaining  whether  or  not,  and  to  what  extent  they 
apply  to  any  particular  case. 

How  is  it  possible  to  tell  how  far  the  powers  of  observation  and  memory  of  jta  dUBcni- 
a  man  seen  once  for  a  few  minutes  to  enable  him,  and  how  far  the  innumerable  ^^"^ 
motives  by  any  one  or  more  of  which  he  may  be  actuated  dispose  him,  to  tell 
the  truth  upon  the  matter  on  which  he  testifies  ?  Cross-examination  supplies  a 
test  to  a  certain  extent,  but  those  who  have  seen  most  of  its  application  will  be 
disposed  to  trust  it  least  as  a  proof  that  a  man  not  shaken  by  it  ought  to  be 
believed.  A  cool,  steady  liar  who  happens  not  to.  be  open  to  contradiction 
will  bafHe  the  most  skilful  cross-examiner  in  the  absence  of  accidents  which 
ue  not  BO  common  in  practice  as[65]  persons  who  take  their  notions  on  the 
subject  from  anecdotes  or  fiction  would  suppose. 

No  roles  of  evidence  which  the  legislator  can  enact  can  perceptibly  afEect  oannot  be 
this  difficulty.  Judges  must  deal  with  it  as  well  as  they  can  by  the  use  of  J^*^*^  ^j. 
their  natural  faculties  and  acquired  experience,  and  the  miscarriages  denoe. 
of  justice  in  which  they  will  be  involved  hj  reason  of  it  must  be  set  down 
to  the  imperfection  of  our  means  of  arriving  at  truth.  The  natural  and 
acquired  shrewdness  and  experience  by  which  an  observant  man 
forms  an  opinion  as  to  whether  a  witness  is  or  is  not  lying,  is  by  far 
the  most  important  of  all  a  judge's  qualifications  infinitely  more  important 
than  any  acquaintance  with  law  or  with  rules  of  evidence.  No  trial  ever 
occurs  in  which  the  exercise  of  this  faculty  is  not  required  ;  but  it  is  only  in 
exceptional  cases  that  questions  arise  which  present  any  legal  difficulty  or  in 
which  it  is  necessary  to  exercise  any  particular  ingenuity  in  putting  together 
the  different  facts  which  the  evidence  tends  to  establish.  This  pre-eminently 
important  power  for  a  judge  is  not  to  be  learnt  out  of  books.  In  so  far  as  it  can 
be  acquired  at  all,  it  is  to  be  acquired  only  by  experience,  for  the  acquisition  of 
which  the  position  of  a  judge  is  by  no  means  peculiarly  favourable.  People 
oome  before  him  with  their  cases  ready  prepared,  and  give  the  evidence  which 
they  have  determined  to  give.  Unless  he  knows  them  in  their  unrestrained  and 
faimliar  moments  he  will  have  great  difficulty  in  finding  any  good  reason  for 
believing  one  man  rather  than  another.  The  [66]  rules  of  evidence  may 
provide  tests,  the  value  of  which  has  been  proved  by  long  experience,  by 
which  judges  may  be  satisfied  that  the  quality  of  the  materials  upon  which 
their  Judgments  are  to  proceed  is  not  open  to  certain  obvious  objections ;  but 
they  do  not  profess  to  enable  the  judges  to  know  whether  or  not  a  particular 
witness  teDs  the  truth  or  what  inference  is  to  be  drawn  from  a  particular  fact. 
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Power. 


Will. 


The  oorreotnesa  wifch  which  this  is  done  must  depend  npon  the  oatonl 
sagacity,  the  logical  power  and  the  practical  experience  of  the  judge,  not 
upon  his  acquaintance  with  the  law  of  evidence. 

The  grounds  for  believing  or  disbelieving  particular  statements  made  by 
particular  people  under  particular  circumstances  may  be  brought  under  three 
heads, — ^those  which  afiect  the  power  of  the  witness  to  speak  the  truth ;  those 
which  afiect  his  will  to  do  so  ;  and  those  which  arise  from  the  nature  of  the 
statement  itself  and  from  surrounding  circumstances.  A  man's  power  to 
speak  the  truth  depends  upon  his  knowledge  and  his  power  of  expression. 
His  knowledge  depends  partly  on  his  accuracy  in  observation,  partly  on 
his  memory,  partly  on  his  presence  of  mind  ;  his  power  of  expression  depends 
upon  an  infinite  number  of  circumstances,  and  varies  in  relation  to  the  subject 
of  which  he  has  to  speak. 

A  man's  will  to  speak  the  truth  depends  upon  his  education,  his  characier, 
his  courage,  his  sense  of  duty,  his  relation  to  the  particular  facts  as  to  which 
he  is  to  testify,  his  humour  for  the  moment  and  a  thousand[67]  other  circums- 
tances as  to  the  presence  or  absence  of  which  in  any  particular  case  it  is  often 
difficult  to  form  a  true  opinion. 

The  third  set  of  reasons  are  those  which  depend  upon  the  probability  of 
the  statement. 

Probability  Many  discussions  have  taken  place  on  the  efiect  of  the  improbability  of  a 

men?**  statement  upon  its  credibility  in  cases  which  can  never  fall  under  judicial  con- 
sideration. It  is  unnecessary  to  enter  upon  that  subject  here.  Looking  at  the 
matter  merely  in  relation  to  judicial  inquiries,  it  is  sufficient  to  observe  that 
whilst  the  improbability  of  a  statement  is  always  a  reason,  and  may  be,  in  prac- 
tice, a  conclusive  reason  for  disbelieving  it,  its  probability  is  a  poor  reason  for 
believing  it  if  it  rests  upon  uncorroborated  testimony.  Probable  falsehoods 
are  those  which  an  artful  liar  naturally  tells ;  and  the  fact  that  a  good  opportu- 
nity for  telling  such  a  falsehood  occurs  is  the  commonest  of  all  reasons  for  its 
being  told. 

■xperience  Upon  the  whole  it  must  be  admitted  that  little  that  is  really  serviceable 

la  uie  only  can  be  said  upon  the  inference  from  an  assertion  to  the  truth  of  the  matter  as- 
rabjM^"  *  serted.  The  observations  of  which  the  matter  admits  are  either  generalities 
too  vague  to  be  of  much  practical  use,  or  they  are  so  narrow  and  special  that 
they  can  be  learnt  only  by  personal  observation  and  practical  experience.  Such 
observations  are  seldom,  if  ever  thrown  by  those  who  make  them  into  the  form 
of  express  propositions.  Indeed,  for  obvious  reasons,  it  would  be  impossible 
to  do  so.'  The  most  acute  observer  would  never  be  able[68]  to  catalogue  the 
tones  of  voice,  the  passing  shades  of  expression  or  the  unconscious  gestures 
which  he  had  learnt  to  associate  with  falsehood  ;  and  if  he  did,  his  obser- 
vations would  probably  be  of  little  use  to  others.  Every  one  must  learn 
matters  of  this  sort  for  himself,  and  though  no  sort  of  knowledge  is  so  im- 
portant to  a  judge,  no  rules  can  be  laid  down  for  its  acquisition.(l) 


(1)  I  may  give  a  few  anecdotes  which  have  no 
particular  valae  in  themBelres,  but  which  show 
what  I  mean.  ' '  1  always  nsed  to  look  at  the  wit- 
nesses' toes  when  I  was  croas-oxamining  them>'* 
said  a  friend  of  mine  who  had  practised  at  the  bar 
in  Ceylon.  ' '  As  soon  aa  they  began  to  lie  they 
always  fidgeted  about  with  them.  "  1  knew  a 
judge  who  formed  the  opinion  that  a  letter  had 
been  forged  because  the  expression  "that  woman' ' 
which  it  contained  appeared  to  him  to  be  cme 
which  a  woman  and  not  a  man  would  use,  and 
the  question  was  whether  the  letter  in  question 


had  been  forpod  by  a  woman.  In  the  IJfe  of 
Ijord  Keeper  Cuilford  it  is  said  that  he  always 
acted  on  the  principle  that  a  man  was  to  be  be- 
lieved in  what  he  said  when  be  was  in  a  psssioo. 
The  commonplaces  about  Uie  evidence  of  poHee- 
men.  children,  women,  and  the  natives  of  parti- 
cular countries  belong  to  this  subject.  The  only 
remark  I  feel  inclhied  to  add  to  what  is  ccounanly 
said  on  it  is  that,  according  to  my  obserratioa, 
the  power  to  tell  the  truth,  which  imjdice  aceorat* 
obaervation,  knowledge  of  the  relative  impor- 
tance of  facts,  and  power  of  desoriptioa,  properly 
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If  the  opinion  here  advanced  appears  strange,  I  would  invite  attention  to  lu^atra- 
the  following  illustration : — Is  there  any  class  of  cases  in  which  it  is,  in  practioe,  tlon. 
[59]  so  difficult  to  come  to  a  satisfactory  decision  as  those  which  depend  upon 
the  explicit,  direct  testimony  of  a  single  witness  uncorroborated,  and,  by  the 
nature  of  the  case,  incapable  of  corroboration  ?  For  instance,  a  man  and  a 
woman  are  travelling  alone  in  a  railway  carriage.  The  train  stops  at  a  station, 
and  the  woman  charges  the  man  with  indecent  conduct  which  he  denies.  No- 
thing particular  is  known  about  the  character  or  previous  history  of  either. 
The  woman  is  not  betrayed  on  oross-dxamination  into  any  inconsistency. 
There  are  no  cases  in  which  the  difficulty  of  arriving  at  a  satisfactory  decision 
is  anything  like  so  great.  It  is  easy  to  decide  them  as  it  is  easy  to  make  a 
bet,  but  it  is  easier  to  deal  satisfactorily  with  the  most  complicated  and 
lengthy  chain  of  inference. 

The  uncertainty  of  inferences  from  an  assertion  to  the  truth  of  the  matter 
asserted  may  be  shown  by  stating  them  logically.  They  may  be  considered 
S3  being  the  conclusions  of  syllogisms  in  this  form  : — 

All  men  situated  in  such  and  such  a  manner  speak  the  truth  or  speak 
falsely  (as  the  case  may  be). 

A  B,  situated  in  such  and  such  a  manner,  says  so  and  so. 

Therefore,  in  saying  so  and  so,  he  speaks  truly  or  fasely  (as  the  case  may 
be). 

This  is  a  deduction  resting  on  a  previous  induction,  and  it  is  obvious  ttiat 
the  induction  which  furnishes  the  major  premiss  must  always  be  exceedingly 
imperfect,  and  that  the  truth  of  the  minor  premiss  which  is  essential  to  the 
deduction  is  always  more  or  less  conjectural. 

[60]  In  many  cases  the  defects  of  inferences  of  the  first  kind  may  be  inciden-  inference 
tally  remedied  by  inferences  of  the  second  kind,  namely,  inferences  from  facts  trom  facts 
which  are  asserted,  and,  on  the  ground  of  such  assertion,  believed  by  the  court  SoS^ot** 
to  exist,  to  facts  not  asserted  to  exist ;  and  these  I  now  proceed  to  examine,     otherwise 

I  have  observed  that  the  inference  from  an  assertion  to  the  truth  of  the  inferenoe 
matter  asserted  often  is  as  easy  as  it  always  appears  to  be.  In  very  many  Jf""*  to***'^ 
instances,  which  it  is  much  easier  to  recognise  when  they  occur  than  to  reduce  truth  acme- 
to  role,  a  direct  assertion,  even  by  a  single  witness  of  whom  little  is  known,  is  ^^y"  "'"'^ 
entitled  to  great  weight.  Suppose,  for  instance,  that  the  matter  asserted  is  of  a 
character  indifierent  in  itself  and  upon  which  the  witness  is,  or  for  aught  he  can 
tell  may  be,  open  to  contradiction.  A  single  assertion  of  this  sort  may  out- 
weigh a  mass  of  artfully  combined  falsehood.  Suppose,  for  instance,  that  a 
number  of  witnesses  have  been  called  to  prove  an  alM,  and  that  they  allege  that 
on  a  given  day  they  were  all  present  together  with  the  person  on  behalf  of  whom 
the  alibi  is  to  be  proved  at  a  fair  held  at  a  certain  place.  If  the  magistrate  of 
the  district,  whose  duty  it  was  to  superintend  the  fair,  were  to  depose  that  the 
fair  did  not  begin  to  be  held  till  a  day  subsequent  to  the  one  in  question,  no  one 
would  doubt  that  the  witnesses  had  conspired  together  to  give  false  evidence 
by  the  familiar  trick  of  changing  the  day.  In  this  case  one  direct  assertion 
would  outweigh  many  direct  assertions.  Why?  Because  the  magistrate  of  the 
district  would  be  a  man  of  [61]  character  and  position  ;  because  he  would  (we 
must  assume)  be  quite  indifferent  to  the  particular  case  in  issue ;  because  he 
would  be  deposing  to  a  fact  of  which  it  would  be  his  official  duty  to  be  cogni- 
zant and  on  whioh  he  could  hardly  be  mistaken  ;  and  lastly,  because  the  fact 
would  be  known  to  a  vast  number  of  people,  and  he  would  be  open  to  contra- 
diction, detection,  and  ruin  if  he  spoke  falsely.     Change  these  circumstances 

proportioned  to  each  othpr,  u  mack  lees  common  cult  for  euch  a  person  to  distingniBh  between  whet 

then  people  nraaOy  snppoae  it  to  be.     It  i»  ex-  they  themaplves  «aw  and  heard  and  what  they 

*™«i>ely  diflkoH  for  an  untrained  penon  not  to  were  told  by  others,  unleea  their  attention  is  spe*        , 

■»ht  «p  infetenoe  and  eseertion.     It  is  also  diffi-  oially  directed  to  the  disUnotioo. 
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and  the  equally  explicit  testimony  of  the  vei>'  same  man  might  be  worthless. 
Suppose,  for  instance,  that  he  was  asked  whether  he  had  committed  adultery 
His  denial  would  carry  hardly  any  weight  in  any  conceivable  case,  inasmuch 
as  the  charge  is  one  which  a  guilty  inan  would  always  deny,  and  an  innocent 
man  could  do  no  more.  In  other  words,  since  the  course  of  conduct  supposed 
is  one  which  a  man  would  certainly  take  whether  he  were  innocent  or  not,  the 
fact  of  his  taking  it  would  afford  no  criterion  as  to  his  guilt  or  innocence. 

Now  in  almost  all  judicial  proceedings  a  certain  number  of  facts  are  estab- 
lished by  direct  assertions  made  undfer  such  circumstances  that  no  one  would 
seriously  doubt  their  truth.  Others  are  rendered  probable  in  various  degrees 
-and  thus  the  judge  is  furnished  with  facts  which  he  may  use  as  a  basis  for  his 
inferences  as  to  the  existence  of  other  facts  which  are  either  not  asserted  to  exist 
or  are  asserted  to  exist,  by  unsatisfactory  witnesses. 

enoea  com-  These  inferences  are  generally  considered  to  be  more  difficult  to  draw  than 
•a^.*'^*'''  the  inference  from  an  assertion  to  the  matter  asserted.  In  [62]  fact,  it  is  fat 
easier  to  combine  materials  supposed  to  be  sound,  than  to  ascertain  that  they 
are  sound.  In  the  one  case  no  rules  for  the  judges'  guidance  can  be  laid  down. 
No  process  is  gone  through,  the  correctness  of  which  can  afterwards  be  indepen- 
dently tested.  The  judge  has  nothing  to  trust  to  but  his  own  natural  and 
acquired  sagacity.  In  the  other  case  all  that  is  required  is  to  go  through  a 
process  with  which  as  Mr.  Huxley  remarks,  every  one  has  a  general  superficial 
acquaintance  tested  by  every-day  practice,  and  the  theory  of  which  it  is  easy 
to  understand  and  interesting  toJoUow  out  and  ^^pply. 

fami"t€jrt*of  The  facts  supposed  to  be  proved  must  ultimately  fulfil  tb  conditions 
diffenmoe'  "^  *^®  method  of  difference,  but  they  may  be  combined  by  any  of  the 
recognised  logical  method  or  by  a  combination  of  them  all.  The  object, 
indeed,  at  which  they  are  all  directed  is  the  same,  though  they  reach  it  by 
different  roads.  A  few  illustrations  will  make  this  plain.  The  question  is 
whether  A  has  embezzled  a  small  sum  of  money,  say  a  particular  rupee  which 
he  received  on  account  of  his  employer,  and  did  not  enter  in  a  book  in  which 
he  ought  to  have  entered  it.  His  defence  is  that  the  omission  to  make  the 
entry  was  accidental.  The  account  book  is  examined,  and  it  is  found  that 
in  a  long  series  of  instances  omissions  of  small  sums  have  been  made,  each 
of  which  omissions  is  in  A's  favour.  This,  in  the  absence  of  explanation, 
would  leave  no  reasonable  doubt  of  A's  guilt  in  each  and  every  case.  It 
would  be  practically  impossible  to  account  for  such  facts  except  Upon  the  as- 
sumption of  [68]  systematic  fraud.  Logically,  this  is  an  instance  of  the  Method 
of.  Agreement  applied  to  so  great  a  number  of  instances  as  to  exclude  the 
operation  of  chance.  When,  however,  this  is  done,  the  Method  of  Agreement 
becomes  a  case  of  the  Method  of  Difference. 

proSSm-"*  The  well-known  cases  in  which  guilt  is  inferred  from  a  number  ot  separate 

ticB  independent,  and,  so  to  speak,  converging  probabilities,  may  be  regarded  as  an 

illustration  of  the  same  principle.     Their  general  type  is  as  follows  : — 

B  was  murdered  by  some  one. 

Whoever  murdered  B  had  a  motive  for  his  murder. 

A  had  a  motive  for  murdering  B. 

Whoever  murdered  B  had  an  opportunity  for  murdering  B. 

A  bad  an  opportunity  for  murdering  B. 

Whoever  murdered  B  made  preparations  for  the  murder  of  B. 

A  acted  in  a  manner  which  might  amount  to  a  preparation  for  murdering  B. 

In  each  of  these  instances,  which  might  of  course  be  indefinitely  multiplied 
one  item  of  agreement  is  established  between  the  ascertained  fact  that  B  was 
murdered  and  the  hypothesis  that  A  murdered  him,  and  it  does  sometimes  hap- 
pen that  these  coincidences  may  be  multiplied  to  such  an  extent  and  may  be 
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of  such  a  character  as  to  exclude  the  supposition  of  chance,  and  justify  the  in- 
ference that  A  was  guilty.  (1)  The  case,  however,  is  a  [64]  rare  one,  and  there  is 
always  a  great  risk  of  injustice  unless  the  facts  proved  go  beyond  the  mere 
multiplication  of  circumstances  separately  indicating  guHt,  and  amount  to  a 
substantial  exclusion  of  every  reasonable  possibility  of  innocence. 

The  celebrated  passage  in  Lord  Macaulay's  Essays  in  which  he  seeks  to  mostra- 
prove  that  Sir  Philip  Francis  was  the  author  of  Junius' s  letters,  is  an  instance  tlon. 
of  an  argument  of  this  kind.  The  letters,  he  says,  show  that  five  facts  can  be 
predicated  of  Junius,  whoever  he  may  have  been.  But  these  five  facts  may  also 
be  predicated  of  Sir  Philip  Francis  and  of  no  one  else.  Whether  any  part  of 
this  argument  can  in  fact  be  sustained,  is  a  question  to  which  it  would  be  im- 
pertinent to  refer  here,  but  that  the  method  on  which  it  proceeds  is  legitimate 
there  can  be  no  doubt. 

The  cases  in  which  it  is  most  probable  that  injustice  will  be  done  by  the  s,u\9  as  to 
application  of  the  method  of  agreement  to  judicial  inquiries  are  those  in  which  ^''^^ 
the  existence  of  the  principal  fact  has  to  be  inferred  from  circumstances  point* 
ing  to  it.  This  is  the  foundation  of  the  well-known  rule  that  the  corpus  delecti 
should  not  in  general  in  criminal  cases  be  inferred  from  other  facts,  but  should 
be  proved  independently.  It  has  been  sometimes  narrowed  to  the  proposition 
that  no  one  should  be  convicted  of  murder  unless  the  body  of  the  murdered  per- 
son has  been  discovered.  Neither  of  these  rules  is  more  than  a  rough  and  par- 
tial application  of  the  general  principle  stated  above.  If  the  circumstances  are 
[66]such  as  to  make  it  morally  certain  (witin  the  definition  given  above)  that 
a  crime  has  been  committed,  the  inference  that  it  was  so  committed  is  as  safe 
as  any  other  such  inference. 

The  captain  of  a  ship,  a  thousand  miles  from  any  land,  and  with  no  other  luoatra- 
vessel  in  sight,  is  seen  to  run  into  his  cabin,  pursued  by  several  mutinous  sailors.  *io°« 
The  noise  of  a  struggle  and  a  splash  are  heard.     The  sailors  soon  afterwards 
come  out  of  the  cabin  and  take  the  command  of  the  vessel.    The  cabin  windows 
are  opened.     The  cabin  is  in  confusion,  and  the  captain  is  never  seen  or  heard    of 
again. 

A  person  looks  at  his  watch  and  returns  it  to  his  pocket.  Immediately 
afterwards  a  man  comes  past,  and  makes  a  snatch  at  the  watch,  which  dis- 
appears. The  man  being  pursued,  runs  away  and  swims  across  a  river  ;  he  is 
anested  on  the  other  side.  He  has  no  watch  in  his  possession,  and  the  watch 
is  never  found. 

In  these  cases  it  is  morally  certain  that  murder  and  theft  respectively  were 
committed,  though  in  the  first  case  the  body,  and  in  the  second  the  watch  is  not 
producible. 

Cases,  however,  do  undoubtedly  occur  in  which  the  inference  that  a  crime  nxiBtency 
has  been  committed  at  all  is  a  mistake.    They  may   often  be  resolved  into  a  S^fiJJJf" 
case  of  begging  the  question.    The  process  is  this  :  suspicion  that  a  crime  has  sometimes 
been  committed  is  excited,  and  upon  inquiry  a   number  of  circumstances  are  f^^^§}^  *"' 
discovered  which  if  it  is  assumed  that  a  crime  has  been  committed  are  suspicious, 
but  which  are  not  suspicious  unless  that  assumption  is  made. 

[d8]A  ship  is  cast  away  under  such  circumstances  that  her  loss  may  be 
accounted  for  either  by  fraud  or  by  accident. 

The  captain  is  tried  for  making  away  with  her.  A  variety  of  circumstances 
exist  which  would  indicate  preparation  and  expectation  on  his  part  if  the  ship 
really  was  made  away  with,  but  which  would  justify  no  suspicion  at  all  if  she 
was  not.  It  is  manifestly  illogical  first  to  regard  the  antecedent  circumstances 
as  suspicions,  because  the  loss  of  the  ship  is  assumed  to  be  fraudulent,  and  next 

(1)  Sw  Richardson's  Case,  p.  S9  (».  e.,  *6  of  this  introduction) 
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to  infer  that  tie  ship  was  fraudulently  destroyed  from  the  suspicious  character 
of  the  antecedent  circumstances.  Tlus,  however,  is  a  fallacy  of  very  common 
occurrence,  both  in  judicial  proceedings  and  in  common  life.(l) 

The  modes  in  which  facts  may  be  so  combined  as  to  exclude  every  hypo- 
thesis other  than  the  one  which  it  is  intended  to  establish  are  very  numerous, 
and  are,  I  think,  better  learnt  from  specific  illustrations  and  from  actual  prac- 
tice than  from  abstract  theories.  One  of  the  objects  of  the  illlustrations  given 
in  the  next  chapter  is  to  enable  students  to  understand  this  matter. 

The  result  of  the  foregoing  inquiries  may  be  summed  up  as  follows  : — 

Snmmaryof         I.     In  judicial  inquiries  the  facts  which  form  the  materials  for  the  decision 

oono  naions.  ^£  ^^^  court  are  the  facts  that   certain  persons   assert   certain  things  under 

certain  circumstances.[67]    These  facts  the  judge  hears  with  his  own  ears.    He 

also  sees  with  his  own  eyes  documents  and  other  things  respecting  which  he  hears 

certain  assertions. 

II.  His  task  is  to  infer — 

(1)  From  what  he  himself  hears  and  sees  the  existence  of  the  facts  asserted 
to  exist ; 

(2)  From  the  facts  which  on  the  strength  of  such  assertions  he  believes  to 
exist  other  facts  which  are  not  so  asserted  to  exist. 

III.  Each  of  those  inferences  is  an  inference  from  the  efiect  to  the  cause, 
and  each  ought  to  conform  to  the  Method  of  Difference  ;  that  is  to  say,  the  cii- 
comstances  m  each  case  should  be  such  that  the  effect  is  inconsistent  (subject 
to  the  limitations  contained  in  the  following  paragraphs  )  with  the  existence 
of  any  other  cause  for  it  than  the  cause  of  which  the  existence  is  proposed  to 
be  prove'd. 

IV.  The  highest  result  of  judicial  investigation  must  generally  be,  for 
the  reasons  already  given,  to  show  that  certain  conclusions  are  more  or  less 
probable. 

V.  The  question — what  degree  of  probability  is  it  necessary  to  show,  in 
order  to  warrant  a  judicial  decision  in  a  given  case,  is  a  question  not  of  logic  but 
of  prudence  and  is  identical  with  the  question,  ' '  What  risk  of  error  is  it  wise  to 
run,  regard  being  had  to  the  consequences  of  error  in  either  direction.  " 

VI.  This  degree  of  probability  varies  in  different  cases  to  an  extent 
which  cannot  be  strictly  defined,  but  wherever  it  exists  it  may  be  called  moral 
certainty. 


(1)  An  iUuBtration  of  thisform  of  error  occurred  away  the  Schooner  Krin,  and  eubaeqaently  receif- 
in  ths  esse  of  B.  ▼.  Steward  and  two  other;,  who  ed  a  free  pardon  on  the  ground  of  their  innocence- 
were  ooovicteil  at  Singapore  in  1867  for  casting 
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[68]  CHAPTER  III. 

THE  THEORY  OF  RELBVANCT,  WITH  ILLUSTRATIONS. 

An  intelligence  of  sufficient  capacity  might  perhaps  be  able  to  conceive  SSm^^oon- 
cf  all  events  as  standing  to  each  othei  in  the  relation  of  cause  and  effect ;  and  °«otion  »' 
though  the  most  powerful  of  human  minds  are  unequal  to  efforts  which  fall  Saoae^ax^ 
infinitely  short  of  this,  it  is  possible  not  only  to  trace  the  connection  between  >'"(>*■ 
cause  and  effect,  both  in  regard  to  human  conduct  and  in  legard  to  inanimate 
matter,  to  very   considerable   lengths,  but  to  see  that    numerous   events  are 
connected  together,  although  the  precise  nature  of  the  links  which  connect 
them  may  not  be  open  to  observation.    The  connection  may  be  traced  in 
either  direction,  from  effect  to  cause  or  from  cause  to  effect ;  and  if  these  two 
words  were  taken  in  their  widest  acceptation  it  would  be  correct  to  say  that 
when  any  theory  has  been   formed  which  alleges  the   existence  of  any   fact, 
all  facts  arc  relevant  which,  if  that  theory  was  true,  would  stand  to  the  fact 
alleged  to  exist  either  in  the  relation  of  cause  or  in  the  relation  of  effect. 

It  may  be  said  that  this  theory  would  extend  the  limits  of  relevancy  beyond  otijeotiotis. 
all  reasonable  bounds,  inasmuch  as  all  events  whatever  are  or  may  be  more  or 
[60]less  remotely  connected  by  the  universal  chain  of  cause  and  effect,  so  that 
the  theory  of  gravitation  would  upon  this  principle  be  relevant  wherever  one  of 
the  facts  in  issue  involved  the  falling  of  an  object  to  the  ground. 

The  answer  to  this  objection  »s,  that  wide,  general  causes,  which  apply  to  r.ll  Answer. 
occurrences,  are,in  most  cases,  admitted,  and  do  not  require  proof ;  but  no  doubt 
if  their  apj^lication  to  the  matter  in  question  were  doubtful  or  were  misunder- 
stood, it  might  be  necessary  to  investigate  them.  For  instance,  suppose  that 
in  an  action  for  infringing  a  patent,  the  defence  set  up  was  that  the  patent  was 
invalid,  because  the  invention  had  been  anticipated  by  some  one  who  preceded 
the  patentee.  The  issue  might  be  whether  an  earlier  machine  was  substantially 
the  same  as  the  patentee's  machine.  All  the  facts,  therefore,  which  went  to 
make  up  each  machine  would  be  facts  in  issue.  But  each  machine  would  be 
constructed  with  reference  to  the  general  formulae  called  laws  of  nature  and  thus 
the  existence  of  an  alleged  law  of  nature  might  well  become,  not  merely 
relevant,  but  a  fact  in  issue.  If  the  first  inventor  of  barometers  had  taken  out 
a  patent,  and  had  had  to  defend  its  validity,  the  variation  of  atmospheric 
pressure,  according  to  the  height  of  a  column  of  air,  and  the  fact  that  air  has 
weight,  might  have  been  facts  in  issue. 

With  regard  to  the  remark  that  all  events  arn  connected  together  more  or  Traceable 
less  remotely  as  cause  and  effect,  it  is  to  be  observed  that  though  this  is  or  may  SS*ea"'on'^ 
be  true,  it   is  equally  true  that  the  limit  [70]  within  which  the  influence  of  effeote  nar- 
causes  upon  effects  can  be  perceived  is  generally  very  narrow     A  knife  is  used  '*"'^' 
to  commit  a  murder,  and  it  is  notched  and  stained  with  blood  in  the  process. 
The  knife  is  carefully  washed,  the  water  is  thrown  away,  and  the  notch  in  the 
blade  is  ground  out.    It  is  obvious  that,  unless  each  link  in  this  chain  of  cause 
and  eff^  could  be  separately  proved,  it  would  be  impossible  to  trace  the 
connection  between  the  knife  cleaned  and  ground  and  the  purpose  for  which 
it  had  been  used.    On  the  other  hand,  if  the  first  step — the  fact  that  the  knife 
was  bloody  at  a  given  time  and  place — was  proved,  there  would  be  no  use  in 
inquiring  into  the  further  effects  produced  by  that  fact,  such  as  the  staining 
of  the  water  in  which  it  was  washed,  the  infinitesimal  effects  produced  on  the 
river  into  which  the  water  was  thrown,  and  so  forth. 

The  rule,  therefore,  that  facts  may  be  regarded  as  relevant  which  can  be  Rule  as  to 
shown  to  stand  either  in  the  relation  of  cause  or  in  the  relation  of  effect  to  the  SIS^  ^Sme 
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Importctnoe 
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(2) 
(4) 


fact  to  which  thej  are  said  to  be  relevant,  may  be  accepted  as  true,  subject  to 
the  caution  that,  when  an  inference  is  to  be  founded  upon  the  existence  of  such 
a  connection,  every  step  by  which  the  connection  is  made  out  must  either  be 
proved,  or  be  so  probable  under  the  circumstances  of  the  case  that  it  may  be 
presumed  without  proof.  Footmarks  are  found  near  the  scene  of  a  crime.  The 
circumstances  are  such  that  they  may  be  presumed  to  be  the  footmarks  made 
by  the  criminal.  These  marks  [71]  correspond  precisely  with  a  pair  of  shoes 
found  on  the  feet  of  the  accused.  The  presumption  founded  upon  common 
experience,  though  its  force  may  vary  indefinitely,  is  that  no  two  pairs  of  shoes 
would  make  precisely  the  same  marks.  It  may  further  be  presumed,  though 
this  presumption  is  by  no  means  conclusive,  that  shoes  were  worn  by  their 
owner  on  a  given  occasion.    Here  the  steps  are  as  follows  : — 

(1)  The  person  who  committed  the  crime  probably  made  those  marks 

by  pressing  the  shoes  which  he  wore  on  the  ground. 

The  person  who  committed  the  crime  probably  wore  his  own  shoes. 

The  shoes  so  pressed  were  probably  these  shoes. 

These  shoes  are  A  B's  shoes. 

Therefore  A  B  probably  made  those  marks  with  those  shoes. 

Therefore  A  B  probably  committed  the  crime. 

These  facts  may  be  exhibited  in  the  relation  of  cause  and  effect  thus  :— 

(1)  A's  owning  the  shoes  was  the  cause  of  his  wearing  them. 

(2)  His  wearing  them  at  a  given  place  and  time  caused  the  marks. 

(3)  The  marks  were  caused  by  the  flight  of  the  criminal. 

(4)  The  flight  of  the  criminal  was  caused  by  the  commission  of  the  crime. 
[72]  (5)  Therefore  the  marks  were  caused  by  the  flight  of  A  the  criminal. 

after  committing  the  crime. 

Though  this  mode  of  describing  relevancy  might  be  correct,  it  would  not 
be  readily  understood.  For  instance,  it  might  be  asked,  how  is  an  alibi  relevant 
under  this  definition?  The  answer  is,  that  a  man's  absence  from  a  given  place 
at  a  given  time  is  a  cause  of  his  not  having  done  a  given  act  at  that  place  and 
time.  This  mode  of  using  language  would,  however,  be  obscure,  and  it  was  for 
this  reason  that  relevancy  was  very  fully  defined  in  the  Evidence  Act  (  ss.  6- 11 
both  inclusive).  These  sections  enumerate  specifically  the  different  instances 
of  the  connection  between  cause  and  effect  which  occur  most  frequently  injudi- 
cial proceedings.  They  are  designedly  worded  very  widely,  and  in  such  a  way 
as  to  overlap  each  other.  Thus  a  motive  for  a  fact  in  issue  (  s.  8  )  is  part  of  its 
cause  (8.7).  Subsequent  conduct  influenced  by  it  (s.  8)  is  part  of  its  effect  (s.  7). 
Facts  relevant  under  s. II  would,  in  most  cases,  be  relevant  under  other  sections. 
The  object  of  drawing  the  Act  in  this  manner  was  that  the  general  ground  on 
which  facts  are  relevant  might  be  stated  in  as  many  and  as  popular  forms  ss 
possible,  so  that  if  a  fact  is  relevant,  its  relevancy  may  be  easily  ascertained. 

These  sections  are  by  far  the  most  important,  as  they  are  the  most  original 
part  of  the  Evidence  Act,  as  they  affirm  positively  what  facts  may  be  proved, 
whereas  the  English  law  assumes  this  to  [78]  be  known,  and  merely  declares 
negatively  that  certain  facts  shall  not  be  proved. 

Important  as  these  sections  are  for  purposes  of  study,  and  in  order  to  make 
the  whole  body  of  law  to  which  they  belong  easily  intelligible  to  students  and 
practitioners  not  trained  in  English  courts,  they  are  not  likely  to  give  rise  to 
litigation  or  to  nice  distinctions.  The  reason  is  that  s.  167  of  the  Evidence 
Act  which  wasformerlys.57  of  Ilof  1865,  renders  it  practically  a  matter  of  little 
importanoe  whether  evidence  of  a  particular  fact  is  admitted  or  not.  The 
extreme  intricacy  and  minuteness  of  the  law  of  England  on  this  subject  is 
principally  due  to  the  fact  that  the  improper  admission  or  rejection  of  a  single 
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question  and  answer  would  give  a  right  to  a  new  trial  in  a  civil  case,  and  would 
upon  a  criminal  trial  be  snmcient  ground  for  the  quashing  of  a  conviction 
before  the  Court  for  Crown  Cases  reserved. 

The  improper  admission  or  rejection  of  evidence  in  India  has  no  effect  at 
all  unless  the  court  thinks  that  the  evidence  improperly  dealt  with  either  turned 
or  ought  to  have  turned  the  scale.  A  judge,  moreover,  if  he  doubts  as  to  the 
relevancy  of  a  fact  suggested,  can,  if  he  thinks  it  will  lead  to  anything  relevant, 
ask  about  it  himself  under  s.  165. 

In  order  to  exhibit  fully  the  meaning  of  these  sections,  to  show  how  the  Act     lustra 
was  intended  to  be  worked  and  to  furnish  students  with  models  by  which  they  *  °°' 
may  be  guided  in  the  discharge  of  the  most  important  of  their  duties,  abstracts 
are  appended  of  the  evidence  given  at  the  following  remarkable  trials  : — 

[74]  1.  R.  ».  Donellan. 

2.  R.  V.  Belany. 

3.  R.  V.  Richardson. 

4.  R.  V.  Patch. 

5.  R.  V.  Palmer. 

To  every  fact  proved  in  each  of  these  cases,  the  most  intricate  that  I  could 
•liscover,  a  note  is  attached,  showing  under  what  section  of  the  Evidence  Act 
it  would  be  relevant. 

I  may  observe  upon  these  cases  that  the  general  principles  of  evidence  are, 
perhaps,  more  clearly  displayed  in  trials  for  murder,  than  in  any  others.  Mur- 
ders are  usually  concealed  with  as  much  care  as  possible ;  and,  on  the  other- 
hand,  they  must,  from  the  nature  of  the  case,  leave  traces  behind  them  which 
render  it  possible  to  apply  the  argument  from  effects  to  causes  with  greater  force 
in  these  than  in  most  other  cases.  Moreover,  as  they  involve  capital  punish- 
ment and  excite  peculiar  attention,  the  evidence  is  generally  investigated  with 
special  care.  There  are  accordingly  few  cases  which  show  so  distinctly  the  sort 
of  connection  between  fact  and  fact,  which  makes  the  existence  of  one  fact 
a  good  ground  for  inferring  the  existence  of  another. 


I. 
'[76]  Case  of  R.  ».  Doneli.an.(1) 

John  Donellan,  Esq.,  was  tried  at  Warwick  Spring  Assizes,  1781,  before 
Mr.  Justice  BuUer,  for  the  murder  of  Sir  Theodosius  Broughton,  his  brother-in- 
law,  a  young  man  of  fortune,  twenty  years  of  age,(2)  who,  up  to  the 
moment  of  his  death,  had  been  in  good  health  and  spirits,  with  the  exception 
of  a  trifling  ailment,  for  which  he  occasionally  took  a  laxative  draught.(2) 
Mrs.  Donellan  was  the  sister  of  the  deceased,  and,  together  with  Lady  Brough- 
ton, his  mother  lived  with  him  at  Lawford  Hall,  the  family  mansion.(3) 

In  the  event  of  Sir  T.  Broughton' s  death,  unmarried  and  without  issue,  the 
greater  part  of  his  fortune  would  descend  to  Mrs.  Donellan  ;(4)  but  it  was 


(1)  Wirb,  nn  ■' (ircumatantui  KTideoci-,  "    pp.  (3)8t»teof  tilings  under  which  facts  in  iesue 
"*•*•                                                                               happened  (section  7). 

(2)  Introdoctarv  fact  (section  9).  (4)  Motive  (section  8). 
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stated,  though  not  proved,  hj  the  prisoner  in  his  defence  that  he  on  hig 
marriage  entered  into  articles  for  the  immediate  settling  of  her  whole  fortune 
on  herself  and  children,  and  deprived  himself  of  the  possibility  of  enioying 
even  a  life  estate  in  [76]  case  of  her  death,  and  that  this  settlement  extended 
not  only  to  the  fortune,  but  to  expectancies.  (1) 

For,  some  time  before  the  death  of  Sir  Tbeodosius  the  prisoner  bad  on 
several  occasions  falsely  represented  his  health  to  be  very  bad,  and  bis  life  to 
be  precarious.  (2)  On  the  29th  of  August  the  apothecary  in  attendance  sent 
him  a  mild  and  harmless  draught  to  be  taken  the  nert  moming.(3)  In  the 
eveninfr  the  deceased  was  out  iishin^,(4)  and  the  prisoner  told  his  mother  that  he 
had  been  out  with  him,  and  that  he  had  imprudently  got  his  feet  wet,  both  of 
which  assertions  were  falBe.(5)  When  Sir  Theodosius  was  called  on  the  follow- 
ing morning  he  was  in  good  health,(6)  and  about  seven  o'clock  his  mother 
went  to  his  chamber  to  give  him  his  draught,  (7)  of  which  be  immediately 
complained,  (8)  and  she  remarked  that  it  smelt  like  bitter  almond8.(9) 
[77]  In  about  two  minutes  he  struggled  very  much  as  if  to  keep  the  medieine 
dcwn,  and  Lady  Brougbton  observed  a  gurgling  in  his  stomach  ;(13)  in  ten 
minutes  he  seemed  inclined  to  doze  ;(10)  but  m  five  minutes  afterwards  she 
found  him  with  his  eyes  fixed,  his  teeth  clenched,  and  froth  running  out  of 
his  mouth,  and  within  half  an  hour  after  taking  the  dose  he  died.  "(10) 

Lady  Brougbton  ran  dowiutairs  to  give  orders  to  a  servant  to  go  for  the 
a}>othecary,  who  lived  about  three  miles  distant.(ll)  and  in  less  than  five 
minutes  after  Sir  Theodosius  had  been  taken  Donellan  asked  where  the 
physic  bottle  was,  and  Lady  Brougbton  showed  him  the  two  bottles.  The 
prisoner  then  took  on  one  of  them  and  said  "  Is  this  it  ?"  and  being  answered 
"Yes, ' '  he  poured  some  water  out  of  the  water  bottle  which  was  near  into  the 
phial,  shook  it;  and  then  emptied  it  into  some  dirty  water  which  was  in  a  wash- 
hand  basin.  Lady  Brougbton  said,  "You  should  not  meddle  with  the  bottle," 
upon  which  the  prisoner  snatched  up  the  other  bottle  and  poured  water  into 
that  also,  and  shook  it,  and  then  put  his  finger  into  it  and  tasted  it.  Lady 
Brougbton  again  asked  what  he  was  about,  and  said  he  ought  not  to  meddle 
with  the  bottles ;  on  which  he  replied  that  he  did  it  to  taste  it.(12)  though(12) 
he  had  not  tasted  the  first  bottle. (13)  The  prisoner  ordered  a  [78]  servant  to 
take  away  the  basin,  the  dirty  things,  and  the  bottles,  and  put  the  bottles  mto 
her  hands  for  that  purpose  ;  she  put  them  down  again  on  being  directed  by 
Lady  Brougbton  to  do  so,  but  subsequently  removed  them  on  the  peremptory 
order  of  the  prisoner.(14)  On  the  arrival  of  the  apothecary  the  prisoner  said 
the  deceased  bad  been  out  the  preceding  evemng  fishing,  and  had  taken  cold, 
but  he  said  nothing  of  the  draught  which  he  had  taken.(li)    The  prisoner  bad 


(1)  Fact  rebutting  on  inference  suggmted  by  a  gested  to  be  imiaoned  -vrw  ft  fact  in  Imuc  (sertioo 
relevant  fact  (section  9).    Tbeee  facts  are  omitted  6). 

by  Hr.  Wills,  but  are  mentioned  in  my  account  (8)  As  to  tbis,  see  section  14. 

of  the  case.     Gen.  View,  Crim.  Lav,  p.  338.  (9)  t.  c,    of     pniesic   acid.     Lady     Brongfatca 

(2)  Facts  shoving  preparation  for  facts  in  issue  perceived  by    smell   the  presence  of  the   poisco. 
(seoticHi  8).     The  statements  are  also  adn.issicns  Therefore  she  smelt  a  fact  in  issue  (section  fi). 
as  against  the  prisoner  (section  17).  X 1 0)  Effects  of  facts  in  issue  (section  7).  All  that 

(3)  A  fact  affording  an  opportunity  for  facts  in  facts  go  to  make  up  the  fact  of  his  deatlu  iHuch 
J  ssue  (seotion  7).  was  a  fact  in  issue. 

(4)  Introductory  to  vhat  follows  (section  9).  (11)  Introductory  to  next  fact  aa  fixing  the  tgne 

(5)  Preparation  (section  8).     Admission  (section  (section  9). 

17).  (12)  Subsequent  conduct  influenced  by  a  fact  in 

(6)  Stete  of  things  under  which   fact  in  issue  issue  and  statements  explanatory  of  conduct  (sec- 
happened  (section  7).  tion  8). 

(7)  It  was  suggested  that  Donellan  changed  the  (13)  This  word  is  Ur.  Will's  comment, 
apothecary's  draught  (or  a  poisoned  one  admi-  (14)  Subsequent  conduct  and  explanatc: v  r  -• 
nistered  by   Lady  Brougbton,  an  innocent  agent.  n.cnts  (&r?tioii  ^'. 

Therefore  the  administration  of  <he  drauirht  sue- 
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a  still  in  lus  own  room  wUch  he  used  for  distilling  roses  ;(1)  and  a  few  days 
after  the  death  of  Sir  Theodosioshe  brought  it  full  of  wet  lime  to  one  of  the 
servants  to  be  cleaned.(2)  The  prisoner  made  several  false  and  inconsbtent 
statements  to  the  servants  as  the  cause  of  the  young  man's  death  ;(3)and  on 
the  day  of  his  death  he  wrote  to  Sir  W.  Wheeler,  his  guardian,  to  inform  him  of 
the  event,  bat  made  no  reference  to  its  suddennes8.(3)  The  coffin  was  soldejed 
up  on  the  fourth  day  after  the  death.(4)  Two  days  afterwards  Sir  W. 
Wheeler,  in  consequence  of  the  rumours  which  had  reached  him  of  the  manner  of 
Sir  Theodosius's  death,  and  that  suspicions  were  entertained  that  he  had  died 
from  the  effects  of  poi8on,(5)  wrote  a  letter  to  the  prisoner  reque8ting[79]  that 
an  examination  might  take  place,  and  mentioning  the  gentlemen  by  whom 
he  wished  it  to  be  conducted.  (6)  The  prisoner  accordingly  sent  for  them, 
but  did  not  exhibit  Sir  W.  Wheeler's  letter  alluding  to  the  suspicion  that 
the  deceased  had  been  poisoned,  nor  did  he  mention  to  them  that  they  were 
sent  for  at  his  request.  Having  been  induced  by  the  prisoner  to  suppose  the 
case  to  be  one  of  ordinary  death,(7)  and  finding  the  body  in  an  advanced 
state  of  putrefaction,  the  medical  gentleman  declined  to  make  the  examination 
on  the  ground  that  it  might  be  attended  with — personal  danger.  On  the 
following  day  a  medical  man  who  had  heard  of  their  refusal  to  examine  the 
body  offered  to  do  so,  but  the  prisoner  declined  his  offer  on  the  ground  that 
he  had  not  been  directed  to  send  for  him. (8)  On  the  same  day  the  prisoner 
wrote  to  Sir  W .  Wheeler  a  letter  in  which  he  stated  that  the  medical  men  had 
folly  satisfied  the  family,  and  endeavoured  to  account[80]  for  the  event  by  the 
ailment  under  which  the  deceased  had  been  suffering ;  but  he  did  not  state  that 
they  had  not  made  the  examination.  (9)  Three  or  four  days  after.  Sir  W. 
Wheeler  having  been  informed  that  the  body  had  not  been  examined(lO)  wrote 
to  the  prisoner  insisting  that  it  should  be  done,(ll)  which,  however,  he  pre- 
vented by  various  disingeneous  contrivance8,(12)  and  the  body  was  interred 
without  examination.(13)  In  the  meantime,  the  circumstances  having  become 
known  to  the  coroner,  he  caused  the  body  to  be  disinterred  and  examined  on 
the  eleventh  day  after  death.  Putrefaction  was  found  to  be  far  advanced,  and 
the  head  was  not  opened,  nor  the  bowels  examined,  and  in  other  respects  the 
examination  was  incomplete.(14)  When  Lady  Broughton,  in  giving  evidence 
before  the  coroner's  inquest,  related  the  circumstance  of  the  prisoner  having 
rinsed  the  bottles,  he  was  observed  to  take  hold  of  her  sleeve  and  endeavour 
to  check  her,  and  he  afterwards  told  her  that  she  had  no  occasion  to  have 
mentioned  that  circumstance,  but  only  to  answer  such  questions  as  were 
pat  to  her  ;  and  in   a  letter  to  the  coroner  and  jury  he  [81]  endeavoured  to 


(I)  Opportunity  to  distil  Isurel  water,  the  poi-  effect  of  preventing  oxaininationa  (section  T).   The 

MO  said  to  liSTe  been  used  (section  7).  ground  on  which  they  refused  tends  to  rebut  this 

(1)  SufaMquent   conduct    (section    8).  inference    (section  9),    but   the   second  doctor's 

(3)  Admiasions,  17,  18.  offer,  and  the  prisoner's  conduct  thereon,  tend 

(4)  Introductory  to  what    follows    (section  9).  to  confirm  it  (section  9). 

(5)  Introductory  to,  and  expUnatory  of,  what  (9)  Subsequent  conduct  (section  11)  and  admia- 
ioUows  (section  6).     It  should  le  otserved  that  sion  (section  17). 

frooj  o<  the    tumours    and    suspicions    for    the  (10)  Introductory  (section  9). 

pwp««    of  shoving    the    truth  of    the  matters  (11)  Statement  to  the  prisoner  affecting  bis  con- 

ramonred  and  suspected  would  not  be  admissible.  duct  (section  0,  ex.  2.) 

Th*  fact  that  there  were  rumours  and  suspicions  (12)  Each    contrivance  and  each  circumstance 

eipUins  Sir  W.  Wheeler's  letter.  which  showed  that  it  was  disingenous  would  come 

(t)  Statement  to  the  prisoner  and   affecting  his  under  the  head  of  subsequent  conduct  (section  8). 

eoaduot  (section  8,  ex.  2).  (13)  The  burial  was  part  of  the  transaction  (sec- 

17)  Subsequent  conduct  of  prisoner  (section  8)  tion  6.)    The  absence  of  examination  is  explanu- 

and  Mr.  Wills's  comment  on  the  conduct.  tory  of  parts  of  the  medical  evidence.  The  whole 

(8)  Subsequent  conduct  (section  8).     The  fact  is  introductory  to  medical  evidence  (section  9). 

that  the  first  set  of  doctors  refused  explains  the  (14)  Introductory  to  opinions  of  experts  (seo- 

P*'»<«>er's  conduct  by  showing  that  it  bad  the  tions  9,  45,  46). 


Digitized  by 


Google 


42  INTRODUCTION. 

impiess  them  witU  the  belief  that  the  deceased  had  inadvertently  poisoned 
himself  with  arsenic,  which  he  had  purchased  to  Idll  fish.(l)  Upon  the  trial 
four  medical  men — three  physicians  and  an  apothecary — were  examined  on 
the  part  of  the  prosecution,  and  expressed  a  very  decided  opinion  mainly 
grounded  upon  the  symptoms,  the  suddenness  of  the  death,  the  post-mortem 
appearances,  the  smell  of  the  draught  as  observed  by  Lady  Broughton,  and  the 
similar  effects  produced  by  experiments  upon  animals,  that  the  deceased 
had  been  poisoned  with  Uurel  water  ;(2)  one  of  them  stating  that  on 
opening  the  body  he  had  been  affected  with  a  biting  acrimonious  taste  like  that 
which  affected  him  in  all  the  subsequent  experiments  with  laurel  water.(3) 
An  eminent  (4)  surgeon  and  anatomist  stated  a  positive  opinion  that  the 
symptoms  did  not  necessarily  lead  to  the  conclusion  that  the  deceased  had 
been  poisoned,  and  that  the  appearances  presented  upon  dissection  explained 
nothing  but  putrefaction.(2)    The  prisoner  was  convicted  and  executed. 


II 

[82]  Case  of  R.  k.  Belaney.  (5) 

A  surgeon  named  Belaney  was  tried  at  the  Central  Criminal  Court,  Aogiut 
1844,  before  Mr.  Baron  Ourney,  for  the  murder  of  his  wife.  They  left  their 
place  of  residence,  at  North  Sunderland,  on  a  journey  of  pleasure  to  London 
on  the  Ist  of  June  (  having  a  few  days  previously  made  mutual  wills  in  each 
other's  favour),(6)  where  on  the  4th  of  that  month  they  went  into  lodging8.{7) 
The  deceased,  who  was  advanced  in  pregnancy,  was  slightly  indisposed  after 
the  journey ;  but  not  sufficiently  so '  to  prevent  her  going  about  with  her 
husband.  (8)  On  the  8th  being  the  Saturday  morning  after  the  arrival  in 
town,  the  prisoner  rang  the  bell  for  some  hot  water,  a  tumbler,  and  a 
spoon  ;(9)  and  he  and  his  wife  were  heard  conversing  in  their  chamber  about 
seven  o'clock.  About  a  quarter  before  eight  the  prisoner  called  the  landlady 
upstairs,  saying  that  his  wife  was  very  ill ;  and  she  found  her  lying  motion- 
less on  the  bed,  with  her  eyes  shut  and  her  teeth  closed,  and  foaming  at  the 
[88]  mouth.  On  being  asked  if  she  was  subject  to  fits,  the  prisoner  said 
she  had  had  fits  before,  but  none  like  this,  and  that  she  would  not  come  out 
of  it.  On  being  pressed  to  send  for  a  doctor,  the  prisoner  said  he  was  a 
doctor  himself,  and  should  have  let  blood  before,  but  there  was  no  pulse. 
On  being  further  pressed  to  send  for  a  doctor  and  his  friends  he  assented, 
adding  that  she  would  not  come  to  ;  that  this  was  an  affection  of  the  heart, 
and  that  her  mother  died  in  the  same  way  nine  months  ago.  The  servant  was 
accordingly  sent  to  fetch  two  of  the  prisoner's  friends,  and  on  her  return  she 
and  the  prisoner  put  the  patient's  feet  and  hands  in  warm  water,  and  applied 
a  mustard  plaster  to  her  chest.     A  medical  man  was  sent  for,  but  before  his 

(1 )  Subsequent  conduct  (section  8)  sod   sdmis-  (5)  Will»,on  "  rirrumrtRntinl   Evidence,  "  pp. 
sions  (MCtion  17).  175-178. 

(2)  Opinion  of  expert*  (section  46).  (8)  Motive  (section  8). 

(3)  Thi*  is  a  case  of  tasting  a  fact    in   issue.  (7)  Introductory  (seclion  9). 

m.,  the  laurel  irater  present  in  the  body.  See  (8)  State  of  tl;inrs  ur.der  vbicli  f«ct  in  iwn« 

definition  of    fact,'  section  3.  happened  (sec'ion  7). 

(4)  Thia  was  the  famous  .John  Hunter.  (9)  Prepnr,".tion  (section  8). 
(5) 
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arrival  the  patient  had  died.(l)  There  was  a  tumbler  close  to  the  head  of  the 
bed,  about  oae-third  full  of  something  clear,  but  whiter  than  water  ;  and  there 
was  also  an  empty  tumbler  on  the  other  side  of  the  table,  and  a  paper  of 
Epsom  salts.(2)  In  reply  to  a  question  from  a  medical  man  whether  the 
deceased  had  taken  any  medicine  that  morning,  the  prisoner  stated  that  she 
had  taken  nothing  but  a  little  salts.(3)  On  the  same  morning  the  prisoner 
ordered  a  grave  for  interment  on  the  following  Monday.(4)  In  the 
[84]  meantime  the  contents  of  the  stomach  were  examined  and  found^to  con- 
tain prussic  acid  and  Epsom  salts.  It  was  deposed  that  the  symptoms  were 
similar  to  those  of  death  by  prussic  acid,  but  might  be  the  result  of  any 
powerful  sedative  poison,  and  that  the  means  resorted  to  by  the  prisoner 
were  not  likely  to  promote  recovery ;  but  that  cold  aSusion,  artificial 
respiration,  and  the  application  of  brandy  or  ammonia  (which  in  the  shape 
of  smelling  salts  is  found  in  every  house)  and  other  stimulants  were  the 
appropriate  remedies,  and  might  probably  have  been  efFetuaL  No  smell  of 
prussic  acid  had  been  discovered  in  the  room,  though  it  has  a  very -strong 
odour,  but  the  window  was  open,  and  it  was  stated  that  the  odour  is  soon 
dissipated  by  a  current  of  air.(5)  The  prisoner  had  purchased  prussic  acid, 
as  also  acetate  of  morphine,  on  the  preceding  day,  from  a  vendor  of  medicines 
with  whom  he  was  intimate  ;  but  he  had  been  in  the  habit  of  using  these 
poisons  under  advice  for  a' complaint  in  the  stomach.  (6)  Two  days  after  the 
fatal  event  the  prisoner  stated  to  the  medical  man,  who  had  been  called  in 
and  who  had  assisted  in  the  examination  of  the  body,  that  on  the  morning  in 
question  he  was  about  to  take  some  prussic  acid  ;  that  on  endeavouring  to 
remove  the  stopper  he  had  [86]  some  difficulty,  and  used  some  force  with  the 
handle  of  a  tooth-brush ;  that  in  consequence  of  breaking  the  neck  of  the 
bottle  by  the  force,  some  of  the  acid  was  spilt ;  that  he  placed  the  remainder  in 
the  tumbler  on  the  drawers  at  the  end  of  the  bed  room,  that  he  went  into  the 
front  room  to  fetch  a  bottle  wherein  to  place  the  acid,  but  instead  of  so  doing 
began  to  write  to  his  friends  in  the  country,  when  in  a  few  minutes  he  heard  a 
scream  from  his  wife's  bed  room,  calling  for  cold  water,  and  that  the  prussic 
acid  was  undoubtedly  the  cause  of  her  death.  Upon  being  asked  what  he  had 
done  with  the  bottle,  the  prisoner  said  he  had  destroyed  it ;  and  on  being  asked 
why  he  had  not  mentioned  the  H  circumstance  before,  he  said  he  had  not 
done  so  because  he  was  so  distressed  and  ashamed  at  the  consequences  of  his 
negligence.  To  various  persons  in  the  north  of  England  the  prisoner  wrote 
false  and  suspicious  accounts  of  his  wife's  illness.  In  one  of  them,  dated  from 
the  Eustom  Hotel  on  the  6th  of  June,  he  stated  that  his  wife  was  unwell,  and 
that  two  medical  men  attended  her,  and  that  in  consequence  he  should  give  up 
an  intended  visit  to  Holland,  and  intimated  his  apprehension  of  a  miscarriage. 
For  these  statements  there  was  no  foundation.  At  that  time  moreover  he  had 
removed  from  the  Eustom  Hotel  into  lodgings,  and  on  the  same  day  he  had 
made  arrangements  for  leaving  his  wife  in  London,  and  proceeding  himself  on 
his  visit  to  Holland.  In  another  letter,  dated  8th  of  June,  and  posted  after  his 
wife's  death,  though  it  could  not  be  determined  whether  it  was  written  before 
or  after,  the  prisoner  stated  that  [86]  he  had  had  his  wife  removed  from  the 
hotel  to  private  lodgings^  where  she  was  dangerously  ill  and  attended  by  two 
medical  men,  one  of  whom  had  pronounced  her  heart  to  be  diseased  ;  these  re- 
presentations were  equally  false.    In  another  letter,  dated  the  9th  of  June,  but 

tl)  The  death  liiid  attendant  circumstances  are  (8)  Kllect  of  poisoning  (section  7),  opnions  ot 

'sets  in  issne  and  part  of  the  transaction  (sections  experts  (sections  45,    46).     The  absence   of  the 

5,  26).    The  other  facts  are  oondoct  (section  8)  smell  of  prussic  acid  and  the  presence  of  tlie  drafts 

»nd  admissians  (sections  17,  18).  are  respectively  a  fnct  suggesting  the  absence  of 

(2)  State  of  things  at  death,  or  cause  or  effect  prussic  acid,  and  a  fnct  rebutting  tlmt  inference 
«<  adminktration  of  poison  (section  7).  (section  9). 

(3)  AdmiisioDS  (sections.  17,  18).  (6)  Preparation  (section  8)  and  fact  rebutting 
4)  Condnot   (section  8).                                               inference  from  purchase  of  poison  (section  9). 
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not  posted  until  the  10th.  he  stated  the  fact  of  his  wife's  death,  but  without 
any  allusion  to  the  cause  ;  and  in  a  subsequent  letter  he  stated  the  reason  foi 
the  suppression  to  be  to  conceal  the  shame  and  reproach  of  his  negligence. 
The  prisoner's  statement  to  his  landlady  that  his  wife's  mother  had  died  from 
disease  of  the  heart  was  also  a  falsehood,  the  prisoner  having  himself  stated  in 
writing  to  the  registrar  of  burials  that  brain  fever  was  the  cause  of  death.(l) 
It  was,  however,  proved  that  the  prisoner  was  of  a  kind  disposition,  that  he  and 
his  wif(  had  lived  upon  aSectionate  terms  and  that  he  was  extremely  carelesE 
in  his  habits  ;(2)  and  no  motive  for  so  horrible  a  deed  was  clearly  made  out, 
though  it  was  urged  that  it  was  the  desire  of  obtaining  her  property  by  means 
of  her  testamentary  disposition.  (3)  Upon  the  whole,  though  the  case  was  to 
the  last  degree  suspicious,  it  was  certainly  possible  that  an  accident  might 
have  taken  place  in  the  way  suggested  ;  and  the  jury  brought  in  a  verdict  of 
acquittal. 
of  Th0  two  cases  of  Donellan  and  Belaney  are  not  merely  curious  in  them- 


^d'seSt-      selves,  but  throw  li^ht  upon  one  of  the  most  important  of  the   [87]  points 
ney.  connected  with  judicial  evidence,  the  point  namely  as  to  the  amount  of 

uncertainty  which  constitutes  what  can  be  called  reasonable  doubt.  This  I 
have  already  said  is  a  question,  not  of  calculation,  but  of  prudence.  The  cases 
in  question  show  that  different  tribunals  at  different  times  do  not  measure  it 
in  precisely  the  same  way.  In  Donellan' s  case  the  jury  did  not  think  the 
possibility  that  Sir  Theodosius  Broughton  might  have  died  of  a  fit  sufficiently 
great  to  constitute  reasonable  doubt  as  to  his  having  been  poisoned.  In 
fielaney's  case  the  jury  thought  that  the  possibility  that  the  prisoner  gave 
his  wife  the  poison  by  accident  did  constitute  a  reasonable  doubt  as  to  his  guilt. 
If  the  chances  of  the  guilt  and  innocence  of  the  two  men  could  be  numerically 
expressed,  they  would  I  think  be  as  nearly  as  possible  equal,  and  it  might  be 
said  that  both  or  that  neither  ought  to  have  been  convicted  if  it  were  not 
for  the  all-important  principle  that  every  case  is  independent  of  every  other, 
and  that  no  decision  upon  facts  forms  a  precedent  for  any  other  deoinon.  If 
two  juries  were  to  try  the  very  same  case,  upon  the  same  evidence  and  with 
the  same  summing  up  and  the  same  arguments  by  counsel,  thejr  might  very 
probably  arrive  at  opposite  conclusions,  and  yet  it  might  be  impossible  to 
say  that  either  of  them  was  wrong.  Of  the  moral  qualifications  for  the 
office  of  a  judge  few  are  more  important  than  the  strength  of  mind  which 
is  capable  of  admitting  the  unpleasant  truth  that  it  is  often  necessary  to  act 
upon  probabilities,  and  to  run  some  risk  of  error.  The  cruelty  of  the  old 
criminal  law  of  Europe,  and  at  [88]  England  as  well  as  of  other  countries 
produced  many  bad  effects,  one  of  which  was  that  it  intimidated  those  who 
had  to  put  it  in  force.  The  saying  that  it  is  better  that  ten  criminals 
should  escape  than  that  one  innocent  man  should  be  convicted  expresses  this 
sentiment,  which  has  I  think  been  carried  too  far,  and  has  done  much  to 
enervate  the  administration  of  justice. 


(1)  All  these  nre  ndmiasions  (sections  17,    18),  (2)  Character  (rection  63). 

and  conduct  (section  3).  (3)  Motive  (section  8). 
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III. 

[89]  Case  of  R.  v.  Rtchardson.(  1) 

In  the  autumn  of  1786  a  young  woman,  who  lived  with  her  parents  in  a 
remote  district  in  the  stewartry  of  Kirkcudbright,(2)  was  one  day  left  alone 
in  the  cottage,{3)  her  parents  having  gone  oat  to  the  harvest-field.(4)  On 
thuir  return  home  a  little  after  mid-day,(2)  they  found  their  daughter  murder- 
ed,(6)  with  her  throat  cut(6)  in  a  most  shocking  manner. 

The  circumstances  in  which  she  was  found,  the  character  of  the  deceased, 
and  the  appearance  of  the  wound,  all  concurred  in  excluding  all  supposition 
of  suicide  ;(7)  while  the  surgeons  who  examined  the  wound  were  satisfied 
that  [90]  it  had  been  inflicted  by  a  sharp  instrument,  and  by  a  person  who 
must  have  held  the  weapon  in  his  left  hand.  (8)  Upon  opening  the  body  the 
deceased  appeared  to  have  been  some  months  gone  with  child  ;(9)  and  on 
examining  the  ground  about  the  cottage  there  were  discovered  the  footsteps 
of  a  person  who  had  seemingly  been  running  hastily  from  the  cottage  by  an 
indirect  road  through  a  quagmire  or  bog,  in  which  there  were  stepping- 
8tones.(10)  It  appeared,  however,  that  the  person  in  his  haste  and  confusion 
had  slipped  his  loot  and  stepped  into  the  mire,  by  which  he  must  have  been 
wet  nearly  to  the  middle  of  the  leg.(ll)  The  prints  of  the  footsteps  were 
accurately  measured  and  an  exact  impression  taken  of  them,(12)  and  it 
appeared  that  they  were  those  of  a  person  who  must  have  worn  shoes,  the 
soles  of  which  had  been  newly  mended,  and  which,  as  is  usual  in  that  part  of 
the  country,  had  iron  knobs  or  nails  in  them.(l2)  These  were  discovered  also 
along  the  track  of  the  footsteps,  and  at  certain  intervals  drops  of  blood,  and 
on  a  stile  or  small  gateway  near  the  cottage,  and  in  the  line  of  the  footsteps 
some  marks  resembling  those  of  a  hand  which  had  been  bloody.(12)  Not 
the  slightest  suspicion  at  this  time  [91]  attached  to  any  particular  person  as  the 
murderer,  nor  was  it  even  suspected  who  might  be  the  father  of  the  child  of 
which  the  girl  was  pregnant.  (13)  At  the  funeral  a  number  of  persons  of  both 
sexes  attended,(H)  and  the  steward-depute  thought  it  the  fittest  opportunity 
of  endeavouring,  if  possible,  to  discover  the  murderer  conceiving  rightly  that, 
to  avoid  suspicion,  whoever  he  was  he  would  not  on  that  occasion  be 
abeent.(12)  With  this  view  he  called  together,  after  the  interment,  the  whole 
of  the  ipen  who  were  present,  being  about  sixty  in  number.(14)  He  caused 
the  shoes  of  each  of  them  to  be  taken  off  and  measured,  and  one  of  the  shoes 
was  found  to  resemble  pretty  nearly  the  impression  of  the  footsteps  near  to 
the  cottage.  The  wearer  of  the  shoe  was  the  schoolmaster  of  the  parish,  which 
led  to  a  suspicion  that  he  must  have  been  the  father  of  the  child,  and  had 
been  guilty  of  the  murder  to  save  his  character.     On  a  closer  examination  of 


(1)  Willi,  p.  225-329.  Mr.  Wills  olserres,  "This  relevant  fact  (section  II). 

cue  is  »lao  concisely  st.ated  in  the  Memoirs  of  the  (8)  Opinions  of  experts  (section  46). 

Ufe  of  Sir  Walter  Scott.  IV,  p.  52,  and  it  supplied  (9)  State  of  things  under  which  death  happened 

«w  of  the  most  striking  incidents  in  Ouy  Man-  (section  7).     Motive  (section  8). 

nering.  "  (10)  Efiects  of  fact  in  issue  (section  7). 

(2)  Introductorjr  (section  9).  (II)  This  is  so  stated  as  to  mix  up  inference  and 

(3)  Opportunity  (section  7).  tact.     Stripped  of  inference,  the  fact  might  have 

(4)  Explanatory  (section  9).  been  stated   thus, — '  There  were  such  marks  in 

(5)  Mr.  Wills'  comment.  They  found  her  with  the  bog  as  would  have  been  produced  if  a  person 
the  thro«t  cut.  and  Mr.  Wills  says  she  was  crossing  the  stopping-stones  had  slipped  with 
murdered ;  bat  her  murder  was  to  them  an  one  foot.  The  mud  was  of  such  a  depth  that  a 
inference,  not  a  tact  (section  3).  person  so  slipping  would  get  wet  to  the  middle 

(0)  Fact  in  issue  (section  5).  of  the  leg. ' 

(7)  Sakide  would  be  a  relevant  fs«t  as  being  (12)  Effects  of  fact  in  issue  (section  7). 

mcomteteikt  with  murder.    The  facts  which    ex-  (13)  Observation. 

Hud*  tuidde  are  relevant  as  inconsistent  with  a  (14)  Introductory  (section  9). 
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the  shoe,  it  was  discovered  that  it  was  pointed  at  the  toe,  whereas  the  im- 
pression of  the  footstep  was  round  at  that  place.(l)  The  measurement  of 
the  rest  went  on,  and  after  going  through  nearly  the  whole  number  one  at 
length  was  discoverd  which  corresponded  exactly  with  the  impression  in 
dimensions,  shape  of  the  foot,  form  of  the  sole,  and  the  number  and  position 
of  the  nails.(2)  William  Richardson,  the  young  man  to  [92]  whom  the  shoe 
belonged,  on  being  asked  where  he  was  the  day  deceased  was  murdered, 
replied,  seemingly  without  embarrassment,  that  he  had  been  all  that 
day  employed  at  his  master's  work,(3) — a  statement  which  his  master  and 
fellow  servants  who  were  present  confirmed. (4)  This  going  so  far  to  remove 
isuspicions  a  warrant  of  commitment  was  not  then  granted,  but  some  circum- 
stances occurring  a  few  days  afterwards  having  a  tendency  to  excite  it  anew, 
the  young  man  was  apprehended  and  lodged  in  Jail.(5)  Upon  his  examina- 
tion (6)  he  acknowledged  that  he  was  left-handed  ;(7)  and  some  scratches 
being  observed  on  his  cheek,  he  said  he  had  got  them  when  pulling  nuts  in  a 
wood  a  few  days  before.(8)  He  still  adhered  to  what  [88]  he  had  said  of  his 
having  been  on  the  day  of  the  murder  employed  constantly  in  his  master's 
work  ;(9)  but  in  the  course  of  the  inquiry  it  turned  out  that  he  had  been 
absent  from  his  work  about  half  an  hour,  the  time  being  distinctly  aacertained, 
in  the  course  of  the  forenoon  of  that  day  ;  that  he  called  at  a  smith's  shop 
under  the  pretence  of  wanting  something  which  it  did  not  appear  that  he 
had  any  occasion  for ;  and  that  this  smith's  shop  was  in  the  way  to  the 
cottage  of  the  deceased. (9)  A  young  girl,  who  was  some  hundred  yards  from 
the  cottage,  said  that,  about  the  time  when  the  murder  was  committed  (and 
which  corresponded  to  the  time  when  Richardson  was  absent  from  his  fellow- 
servants),  she  saw  a  person  exactly  with  his  dress  and  appearance  running 
hastily  towards  the  cottage,  but  did  not  see  him  return,  though  he  might  have 
gone  round  by  a  small  eminence  which  would  intercept  him  from  her  view, 
and  which  was  the  very  track  where  the  footsteps  had  been  .traced. (10) 

His  fellow-servants  now  recollected  that  on  the  forenoon  of  that  day  they 
were  employed  with  Richardson  in  driving  their  master's  carts,  and  that, 
when  passing  by  a  wood  which  they  named,  he  said  that  he  most  ran  to  the 
[94]  smith's  shop,  and  would  be  back  in  a  short  time.  He  then  left  his  cart 
under  their  charge,  and,  having  waited  for  him  about  half  an  hour,  which  one  of 
the  servants  ascertained  by  haviqg  at  the  time  looked  at  his  watch,  they 


(1)  Irrrlevant.  (7)  The  fact  that  he  iras  left-banded  TonM  be 

(2)  The  makinK  of  the  footmark  was  an  effect  a  cause  of  a  fact  in  iaaue,  en':.,  the  pecuKar  way 
of.  or  conduct  aubseqnent  to  and  effected  hy,  a  in  vhich  the  fatal  wound  was  given.  The  admia- 
fnrt  in  ifwue  (section  7).  The  measurement  of  sion  that  he  was  left-handed  would  be  relevant  a« 
the  sixty  shoes,  of  which  one  only  corresponded  proof  of  the  fact  by  sections  17,  18. 

exactly  with  the  mark,  was  a  fact,  or  rather  (8)  If  it  was  suggested  that  the  scratches  were 
a  set  of  facts,  making  highly  probable  the  made  in  a  struggle  with  the  girl,  they  wouM  be 
relevant  fact  that  that  shoe  made  that  mark  effects  of  a  fact  in  issue  (section  7),  and  the  state- 
(section  II).  The  experiment  itself  is  an  appU-  nient  would  be  relevant  as  against  the  priMoer  as 
cation  of  the  method  of  difference.  Thin  shoe  an  admission  (sections  17.  18). 
would  make  the  mark,  and  no  other  of  a  very  (0)  Opportunity  (section  7).  Admissians  (see- 
large  number  would.  tions  17,  18).     The  call  at  the  shop  was  ptepars- 

(3)  This  would  be  relevant  against  him,  but  tion  by  making  evidence  (section  8.  illustration  e). 
not  in  his  favour  as  an  admission  (sections,  17,  (10)  There  is  here  a  mixttire  of  {act  and  infer- 
18 ).  ence ;  the  girl  could  not  know  that  a  muidor  was 

(4)  The  fact  that  his  master  and  fellow-servant  committed  at  the  time  when  it  was  committed, 
conflrmed  his  statement  is  irrelevant.  If  they  Probably  she  mentioned  the  time,  and  it  corres- 
had  testified  afterwards  to  the  fact  itself,  it  would  ponded  with  the  time  when  Richardson  was  sway, 
have  been  relevant.  This  would  be  preparatioo  and  opportunity  (see- 

(.1)  Irrelevant.  tion   7).    The   existence  of   the  small  emineooe 

(0)  By  Scotch  law,  as  well  as    by  the  Code  of  explains  her  not  seeing  him  return  (aectiaa  D). 
Criminal  Procedure,  a  prisoner  may  be  examined. 
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remarked  on  liis  return  that  he  had  been  absent  a  longer  time  than  he  said  he 
would  be,  to  which  he  rephed  that  he  had  stopped  in  the  ■wood  to  gather  some 
nuts.  They  observed  at  the  same  time  one  of  his  stockings  wet  and  soiled  as 
iihehad  stepped  in  a  puddle.  He  said  he  had  stepped  into  a  marsh,  the  name 
of  wlucb  he  mentioned,  on  which  his  fellow-servants  remarked  '  'that  he  must 
have  been  either  mad  or  drunk  if  he  stepped  into  that  marsh,  as  there  was  a 
footpath  which  went  along  the  side  of  it."  It  then  appeared  by  comparing 
the  time  he  was  absent  with  the  distance  of  the  cottage  from  the  place  where 
he  had  left  his  fellow-servants  that  he  might  have  gone  there,  committed  the 
murder,  and  returned  to  them.(l)  A  search  was  then  made  for  the  stockings 
he  had  worn  that  day.  (2)  They  were  found  concealed  in  the  thatch  of  the 
apartment  where  he  slept,  and  appeared  to  be  much  soiled,  and  to  have 
some  drops  of  blood  on  them. (3)  The  first  he  accounted  for  by  saying,  first, 
that  his  nose  had  been  bleeding  some  days  before  ;  but  it  being  observed  that 
he  wore  other  stockings  on  that  day,  he  said  he  had  assisted  in  bleeding  a 
horse  ;  but  it  was  proved  that  he  had  not  assisted,  [96]  and  had  stood  at  such  a 
distance  that  the  blood  could  not  have  reached  him. (4)  On  examining  the 
mud  or  sand  upon  the  stockings,  it  appeared  to  correspond  precisely  with 
that  of  the  mire  or  puddle  adjoining  the  cottage,  and  which  was  of  a  very 
particular  kind,  none  other  of  the  same  kind  being  found  in  that  neighbour- 
hood.(5)  The  shoemaker  was  then  discovered  who  had  mended  his  shoes  a 
short  time  before,  and  he  spoke  distinctly  to  the  shoes  of  the  prisoner  which 
were  exhibited  to  him  as  having  been  those  he  had  mended.  (6)  It  then  came 
out  that  Richardson  had  been  acquainted  with  the  deceased,  who  was  con- 
sidered in  the  country  as  of  weak  intellects,  and  had  on  one  occasion  been  seen 
with  her  in  a  wood  in  circumstances  that  led  to  a  suspicion  that  he  had 
criminal  intercourse  with  her,  and,  on  being  taunted  with  having  such  con- 
nection with  one  in  her  situation,  he  seemed  much  ashamed  and  greatly 
[06]  hurt.(7)  It  was  proved  further  by  the  person  who  sat  next  him  when  his 
shoes  were  measuring,  that  he  trembled  much  and  seemed  a  good  deal  agitated, 
and  that,  in  the  interval  between  that  time  and  his  being  apprehended,  he 
had  been  advised  to  fly,  but  his  answer  was,  '  'Where  can  I  fly  to  ?  "(8) 

On  the  other  hand,  evidence  was  brought  to  show  that  about  the  time  of 
the  murder  a  boat's  crew  from  Ireland  had  landed  on  that  part  of  the  coast  near 
to  the  dwelling  of  the  deceased  ;{9)  and  it  was  said  that  some  of  the  crew 
might  have  committed  the  murder,  though  their  motives  for  doing  so  it  was 
difficult  to  explain,  it  not  beinf;  alleged  that  robbery  was  their  purpose,  or 
that  anything  was  missing  from  the  cottages  in  the  neighbourhood.  The 
prisoner  was  convicted,  confessed,  and  was  hanged. 


(1)  All  these  facta  are  either  opportunity  or  in  the  marsh  was  one  of  the  effects  of  the  slip 
preparation  or   subsequent  or  prerioas  conduct  which  wss  the  effect  of  the  murder. 

«  admissioDS  (sections  7,  8,  17).  (6)  That  the  marks  were  made  by  the  prisoner's 

(2)  Introductory  to  next  fact  (section  91).  shoe  was  relevant  as  an  effect  of  facts  in  issue. 

(3)  The  coDcealment  is  sutsequent  conduct  That  the  shoes  which  made  the  marks  were  the 
(s«etioa  8).  The  state  of  the  stockings  is  the  effect  prisoner's  had  been  already  proved  by  their  being 
<rf  •  fact  in  issue  (section  7).  found   on   his    feet.      This  further  proof    seems 

(4)  The    falsehoods   are    subsequent     conduct  superfluous,  unless   it   wes    suggested    that   they 
(•eetion  8),  or  admiasioDS,  (sections  17  &  18).    The  belonged  to  some  one  else. 

priaoner's  allegation  about  the  horse  is  an  allega-  (7)  The  opinion  about  her  would  be   irrelevant. 

tioQ  <rf  a  f act   explaining  the  relevant  fact,  that  Thefact  that  her  intellect  was  weak  would  be  part 

^c*  was  blood  on  the  stockings  (section  9) ;  and  of  the  state  of  things  under  which  the  murder 

the  tact  proved  about  his  distance  from  the  horse  happened,   and  with   what   follows  would   show 

••  a  fact  rebatting  the  inference  suggested  thereby,  motive  (sections  7,  8). 

tbat  the  Uood  was  the  horse's  (section  9).  (8)  Subsequent     conduct    (section     10).    The 

(5)  Effect  of  a  fact  in  issue   (section  7).    The  weight  of  this  is  very  slight. 

ainrilarity  d  the  aand  on  the  stockings  to  the  sand  (9)  Opportunity  for  the  murder  (section  7). 
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Aemarks  on         This  case  illustrates  the  application  of  what  Mr.  Mill  calls  the  method  of 
so^^M.      agreement  upon  a  scale  which  excludes  the  supposition  of  ^hance,  thus  :— 

(1)  The  murderer  had  a  motive, — Richardson  had  a  motive. 

(2)  The  murderer  had  an  opportunity  at  a  ceri  ain  hour  of  a  certain  day  in 
a  certain  place, — Richardson  had  an  opportunity  on  that  hour  of  that  day  at 
that  place. 

[97]  (3)  The  murder  was  left-handed, — Richardson  was  left-handed. 

(4)  The  murderer  wore  shoes  which  made  certain  marks, — Richardson 
wore  shoes  which  made  exactly  similar  marks. 

(6)  If  Richardson  was  the  murderer  and  wore  stockings,  they  must  have 
been  soiled  with  a  peculiar  kind  of  sand, — he  did  wear  stockings  which  were 
soiled  with  that  kind  of  sand. 

(6)  If  Richardson  was  the  murderer,  he  would  naturally  conceal  his  stock- 
ings,— he  did  conceal  his  stockings. 

(7)  The  murderer  would  probably  get  blood  on  his  clothes, — Richardson 
got  blood  on  his  clothes. 

(8)  If  Richardson  was  the  murderer,  he  would  probably  tell  lies  about  the 
blood, — he  did  tell  lies  about  the  blood. 

(9)  If  Richardson  was  the  murderer,  he  must  have  been  at  the  place  at  the 
time  in  question, — a  man  very  like  him  was  seen  running  towards  the  place  at 
the  time, 

(10)  If  Richardson  was  the  murderer,  he  would  probably  tell  lies  about 
his  proceedings  during  the  time  when  the  murder  was  committed, — he  told 
such  lies. 

Here  are  ten  separate  marks,  five  of  which  must  have  been  found  in  the 
murderer,  one  of  which  must  have  been  found  on  the  murderer  if  he  wore 
stockings,  whilst  others  probably  wotdd  be  found  in  him. 

All  ten  were  found  in  Richardson.  Four  of  them  were  so  distinctive  that 
they  could  hardly  have  met  in  more  than  one  man.  It  is  hardly  imaginable 
that  two-left-handed  men,  wearing  precisely  similar  shoes  and  closely 
[98]  resembling  each  other,  should  have  put  the  same  leg  into  the  same  hole  of 
the  same  marsh  at  the  same  time,  that  one  of  them  should  have  committed  a 
murder,  and  that  the  other  should  have  causelessly  hidden  the  stockbgs 
which  had  got  soiled  in  the  marsh.  Yet  this  would  be  the  only  possible 
supposition  consistent  with  Richardson's  innocence. 


IV. 

[99]  Case  op  R.  t>.  Patch.(I) 

A  man  named  Patch  had  been  received  by  Mr.  Isaac  Blight,  a  ship-breaker, 
near  Greenland  Dock,  into  his  service  in  the  year  1803.  Mr.  Blight  having 
become  embarrassed  in  his  circumstances  in  July,  1805,  entered  into  a  deed  of 
oomposition  with  his  creaitors ;  and  in  consequence  of  the  failure  of  this  arrange- 
ment, he  made  a  colourable  transfer  of  his  property  to  the  prisoner.(2)  It 
was  afterwards  agreed  between  them  that  Mr.  Blight  was  to  retire  nominally 

(I)  Will's  CiroamsUntiftl  Evidence.  (2)  Introductorr   (section    0). 
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from  the  bosiness,  which  the  prisoner  was  to    manage,  and  the  former  was  to 
have  two-thirds  of  the  profits,  and  the  prisoner  the  remaining  third,  for  which 
he  was  to  pay  £1,250.    Of  this  amount,  £250  was  pnid  in  cash,  and  a  draft 
was  given  for  the  remainder  upon  a  person  named  Groom,  which  would  become 
payable  on  the  16th  of  September,    the  prisoner  representing  that  he  had  re- 
ceived the  purchase-money  of  an  estate  and  lent  it  to  Goom.(l)     On  the  16th 
of  September  the  prisoner  represented  to  Mr.  Blight's  bankers  that  Qoom  could 
not  take[100]  up  the  bill,  and  withdrew  it,  substituting  his  own  draft,  upon 
Goom  to  fall  due  on  the  20th  September.(2)    On  the  19th  of  September  the 
deceased  went  to  visit  his  wife  at  Margate,  and  the  prisoner  accompanied  him 
as  far  as  Deptford,(3)  and  then  went  to  London  and  represented  to  his  bankers 
that  Goom  would  not  be  able  to  face  his  draft,   but  that  he  had  obtained 
from  him  a  note  which  satisfied  him,  and  therefore  they  were  not  to  present 
it.(4)    The  prisoner  boarded  in  Mr.  Blight's  house,  and  the  only  other  inmate 
was  a  female  servant,   whom    the  prisoner    about  eight  o'clock  the    same 
evenmg  (the  19th)  sent  out  to  procure  some  oysters  for  his  supper.(6)    During 
her  absence  a  gun  or  pistol  ball  was  fired   through  the  shutter  of  a  parlour 
frontmg  the  Thames,  where  the  family,  when  at  home,   usually  spent  their 
evenings.     It  was  low  water,  and  the  mud  was  so  deep  that  any  person  attempt- 
ing to  escape  in  that  direction  must  have  been  sufiocated,  and  a  man  who  was 
standing  near  the  gate  of  the  wharf,  which  was  the  only  other  mode  of  escape, 
heard  the  report,  but  saw  no  person.(6)    From  the  manner  in  which[101]  the 
ball  entered  the  shutter  it  was  clear  that  it  had  been  discharged  by  some  person 
who  was  close  to  the  shutter,  and  the  river  was  so  much  below  the  level  of  the 
house,  that  the  ball,  if  it  had  been  fired  from  thence,  muft  have  reached  a  much 
higher  part  than  that  which  it  struck.    The  prisoner  declined  the  ofEer  of  the 
neighbours  to  remain  in  the  house  with  him  that  night.  (7)    On  the  following 
day  he  wrote  to  inform  the  deceased   of    the  transaction,    stating  his  hope 
that  the  shot  had  been  accidental ;  that  he  knew  of  no  person  who  had  any 
animosity  against  him,  that  he  wished  to  know  for  whom  it  was  intended, 
and  that  he  should  be   happy  to  hear  from  him,  but  much  more  so  to  see 
him.(8)    Mr.  Blight  returned  home  on  the  23rd  September,  having  previously 
been  to  London  to   see  his  bankers  on  the  subject   of  the   £1,000  draft.(9) 
Upoa  getting  home,   the  draft  became  the   subject    of    conversation,  and 
the    deceased  desired  the  prisoner  to  go  to  London,    and  not    to   return 
without  the  money.(lO)    Upon  his  return  the  prisoner  and  the  deceased  spent 
the  evening  in  the  back  parlour,  a  different  one  from  that  in  which  the  family 
usually  sat.(ll)     About  eight  o'clock  the  prisoner  went  from  the  parlour  into 
the  kitchen,  and  asked[102]  the  servant  for  a  candle,(12)  complaining  that  he 
was  disordered.  (13)   The  prisoner's  way  from  the  kitchen  was  through  an  outer 
door  which  fastened  by  a  spring  lock,  and  across  a  paved  court  in  front  of  the 

(1 )  Motire  (acctioo  8).  The  la«t  fact  illuBtrates  the  remarlu  made  at 

(S)  Preparation  (aeotion  8).  pagee  40,  41.     The  inference  from  the  facta  stated 

(3)  Introductory  (aeoticni  9)    but  unimportant.  awwiming  them  to  be  true,  ia  neoeasary ;  but,  mp- 

(4)  Preparation   (aeotion   8).  peae  that  the   "  man  standing  near  the  gate" 

(5)  Explain*  what  foDows  (section  9).     Prepara-  aav  some  one  running,  and  for  reasons  of  hi*  oim 
tico  (aectiaa  8).  denied  it,  how  oonld  he  be  contradicted  T 

(6)  The   saggestiOD  was   that  Patch   fired    the  (7)  Conduct  (aeotion  8). 
riio^himaelf  in  order  to  make  evidence  in  his  ova  (8)  Preparatiim   (section  8). 

bToor.    This  woald  be  prepantioo   (seotioo   8).  (9)  Hardly    relevant,  except    as  introductory 

Hsoce  hi*  flting  the  shot  would  be  a  relevant  fact.  to  what  follows  (seotioo  9). 
TIm  faeU    in   the   text  are  faets  which,   taken  (10)  Motive  (section  8). 

together,  make  it  highly  probable  that  he  did  so,  (11)  State  of  thing*  under  which  facts  in  issue 

as  they  show  tiiat  he  and   no  one  else  had  the  happened  (seoticn  7). 
opportunity  and  tliat  it  was  done  by  some  one  (12)  Preparation   (section  8). 

I  II).  (13)  Preparation  (section  8). 
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house  which  was  enclosed  by  palisades,  and  through  a  gate  over  a  wharf  in  iront 
of  that  court,  on  which  there  was  the  kind  of  soil  peculiar  to  premises  for  break- 
ing up  ships,  and  then  through  a  counting-house.  All  of  these  doors,  as  well  as 
the  door  of  the  parlour,  the  prisoner  left  open ,  notwithstanding  the  state  of  alarm 
excited  by  the  former  shot.  The  servant  heard  the  privy  door  slam,  and  almost 
at  the  same  moment  saw  the  flash  of  a  pistol  at  the  door  of  the  parlour  where 
the  deceased  was  sitting,  upon  which  she  ran  and  shut  the  outer  door  and  gate. 
The  prisoner  immediately  afterwards  rapped  loudly  at  the  door  for  admittance 
with  his  clothes  in  disorder.  He  evinced  great  apparent  concern  for  Mr. 
Blight,  who  was  mortally  wounded,  and  died  on  the  following  day.  From  the 
state  of  tide,  and  from  the  testimony  of  various  persons  who  were  on  the 
outside  of  the  premises,  no  person  could  have  escaped  from  them.(l) 

In  consequence  of  this  event  Mrs.  Blight  returned  home,(2)  and  the 
prisoner  in  answer  to  an  inquiry  about  the  draft[108]  which  had  made  her 
husb&nd  so  uneasy  told  her  that  it  was  paid,  and  claimed  the  whole  of  the 
property  as  his  own.(3)  Suspicion  soon  fixed  upon  the  prisoner,(4)  and  in 
his  sleeping  room  was  found  a  pair  of  stockings  rolled  up  like  clean  stockings, 
but  with  the  feet  plastered  over  with  the  sort  of  soil  found  on  the  wharf,  and 
a  ramrod  was  found  in  the  privy.(5)  The  prisoner  usually  wore  boots  ;  but 
on  the  evening  of  the  murder  he  wore  shoes  and  stockings.(6)  It  was  supposed 
that  to  prevent  alarm  to  the  deceased  or  the  female  servant,  the  murderer 
must  have  approached  without  his  shoes,  and  afterwards  gone  on  the  wharf  to 
throw  away  the  pistol  into  the  river.(7)  All  the  prisoner's  statements  as  to 
his  pecuniary  transactions  with  Gtoom  and  his  right  to  draw  upon  him,  and 
the  payment  of  the  bill,  turned  out  to  be  false.  (8)  He  attempted  to  tamper 
with  the  servant  girl  as  to  her  evidence  before  the  coroner,  and  urged  her  to 
keep  to  one  account  ;(9)  and  before  that  officer  he  made  several  inconsistent 
statements  as  to  his  pecuniary  transactions  with  the  deceased  and  equivocated 
much  as  to  whether  he  wore[104]  boots  or  shoes  on  the  evening  of  the  murder, 
as  well  as  to  the  ownership  of  the  soiled  stockings,(10)  which,  however,  were 
clearly  proved  to  be  his,  and  for  the  soiled  state  of  which  he  made  no  attempt 
to  account.(lO)  The  prisoner  suggested  the  existence  of  malicious  feelings  in 
twopersons  with  whom  the  deceased  had  been  on  ill  terms,(ll)  but  they  had  no 
motive(]2)  for  doing  him  any  injury ;  and  it  was  clearly  proved  that  upon  both 
occasions  of  attack  they  were  at  a  distance. (13) 
Rra^ks  on  Patch's  case  illustrates  the  method  of  difierence(14)  and  the  whole  of  it  may 
be  regarded  as  a  very  complete  illustration  of  section  11.  The  general  effect  of 
the  evidence  is,  that  Patch  had  motive  and  opportunity  for  the  mudrer,  and  that 
no  one  else,  except  himself,  could  have  fired  either  the  shot  which  caused  the 
murdered  man's  death,  or  the  shot  which  was  intended  to  show  that  the  mur- 


(1)  These  facto  collectively  are  inconsutent  tliingiiraa  such  that  ttie  deceased  and  hu  wrvaai 
with  the  firing  of  the  shot  by  any  one  except  Patch  would  have  heard  the  steps  of  a  man  with  shoe*  oo 
(section  U).  They  would  also  be  relevant  as  being  under  the  window;  and  (2)  that  a  person  w*o 
either  facts  in  issue,  or  the  state  of  things  under  wished  to  throw  anything  into  the  Thames  wauM 
which  facta  in  issue    happened  (section  7).   or  as  have  to  go  on  to  the  wharf. 

preparation  or  opportunity  (sections  7  &  8,  illus-  (8)  Preparation  (section  8). 

tration  A).  (9)  Subsequent   conduct  (section    8),  and    ad- 

(2)  Introductory  (section  9).  missions  (sections  17  &  18). 

(3)  Subsequent    conduct  inflneuoed  by  a    fact  (10)  Effect  of  fact  in  issue  (lecticn  7). 
in  issue  (section  8).  (II)  Motive  (section  8). 

(4)  Irrelevant.  (12)  ».  t.,  no  special  motive  beyond  gcocral  m. 

(5)  Effect  of  fact  in  issae  (section  7).  will. 

(6)  State  of  things  under  which  facto  in  issue  (13)  Facts  inconsistent  with  relevant  fact  (aae- 
happened  (section  7).  tion  11 ). 

(7)  Fact  and  inference  are    mixed   up  in  this  (H)  P.  34. 
sutament;    the  facts  are  (1)  that  the  state    of 
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deied  man  had  enemies  who  wished  to  muider  him.  The  relevancy  of  the  first 
shot  arose  from  the  suggestion  that  it  was  an  act  of  preparation.  The  proof 
that  it  was  fired  by  Patch  consisted  of  independent  facts,  showing  that  it  was 
fired,  and  that  he,  and  no  one  else  could  have  fired  it.  The  firing  of  the  second 
shot  by  which  the  murder  was  committed  was  a  fact  in  issue.  The  proof  of  it 
by  a  strange  [105]  combination  of  circumstances  was  precisely  similar  in 
piinciple  to  the  proof  as  to  the  first  shot. 

The  case  is  also  very  remarkable  as  showing  the  way  in  which  the  chain  of 
cause  and  effect  links  together  facts  of  the  most  dis-similar  kind  ;  and  this  proves 
that  it  is  impossible  to  draw  a  line  between  relevant  and  irrelevant  facts  other- 
wise than  by  enumerating  as  completely  as  possible  the  more  common  forms  in 
which  the  relation  of  cause  and  effects  displays  itself.  In  Patch's  case  the  fir- 
ing of  the  first  shot  was  an  act  of  preparation  by  way  of  what  is  called  ' '  making 
evidence,' '  but  the  fact  that  Patch  fired  it  appeared  from  a  combination  of  oir- 
cumstances  which  showed  that  he  might,  and  that  no  one  else  could,  have  done 
so.  It  is  easy  to  conceive  that  some  one  of  the  facts  necessary  to  complete  this 
proof  might  have  had  to  be  proved  in  the  same  way.  For  instance,  part  of  the 
proof  that  Patch  fired  the  shot  consisted  in  the  fact  that  no  one  left  certain 
premises  by  a  certain  gate  which  was  one  of  the  suppositions  necessary  to  be 
n^atived  in  order  to  show  that  no  one  but  Patch  could  have  fired  the  shot. 
Tbe  proof  given  of  this  was  the  evidence  of  a  man  standing  near,  who  said 
that  at  the  time  in  question  no  one  did  pass  through  the  gate  in  his  presence, 
or  could  have  done  so  unnoticed  by  him.  Suppose  that  the  proof  had  been  that 
tbe  gate  had  not  been  used  for  a  long  time ;  that  spiders'  webs  had  been  span  all 
over  the  opening  of  the  gate  ;  that  they  were  unbroken  at  night  and  remained 
unbroken  in  the  morning  after  the  shot ;  and  that  it  was  impossible  that  they 
should  have  been  spun  afterthe  shot  was  fired  and  [106]  before  the  gate  was 
examined.     In  that  case  the  proof  would  have  stood  thus  : — 

Patch''  8  preparations  for  the  murder  were  relevant  to  the  question  whether 
he  committed  it.  Patch's  firing  the  first  shot  was  one  of  his  preparations  for 
the  murder.  The  facts  incon<«istent  with  his  not  having  fired  the  shot  were  re- 
levant to  the  question  whether  he  fired  it.  The  fact  that  a  certain  door  was  not 
opened  between  oertain  hours  was  one  of  the  facts  which,  taken  together,  were 
inconsistent  with  his  not  having  fired  the  shot.  The  fact  that  a  spider' s  web  was 
whole  overnight  and  also  in  the  morning  was  inconsistent  with  the  door  having 
been  opened. 

Inversely  the  integrity  of  the  spider's  web  was  relevant  to  the  opening  of 
the  door ;  the  opening  of  the  door  was  relevant  to  the  firing  of  the  first  shot ; 
the  firing  of  the  first  shot  was  relevant  to  the  firing  of  the  second  shot ;  and  the 
firing  ot  the  second  shot  was  a  fact  in  issue  ;  therefore  th(i,  integrity  of  the  spiders 
web  was  relevant  to  a  fact  in  issue. 


V. 

[107]  Case  op  R.  v.  Palmer.(I) 

On  the  14th  of  May,  1856,  William  Palmer  was  tried  at  the  Old  Bailey,  un- 
der powers  conferred  on  the  Court  of  Queen's  Bench  bv  19  Tic,  c.  16,  for 
the  murder  of  John  Parsons  Cook  at  Rugeley,  in  Staffordshire.    The  trial  lasted 

(1)  Reprintad  from  my  "General  View  of  theOiminal  Law  of  England,  "  p.,  367. 
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twelve  days,  and  ended  on  the  27th  May,  when  the  prisoner  was  convicted,  and 
received  sentence  of  death,  on  which  he  was  afterwards  executed  at  Stafford. 

Palmer  was  a  general  medical  practitioner  at  Rugeley,  much  engaged  in 
sporting  transactions.  Cook,  his  intimate  friend,  was  also  a  sporting  man  ;  and 
after  attending  Shrewsbury  races  with  him  on  the  13th  November,  1855,  re- 
turned in  his  company  to  Rugeley,  and  died  at  the  Talbot  Arms  Hotel,  at  that 
place,  soon  after  midnight,  on  the  2l8t  November,  1855,  under  circumstances 
which  raised  a  suspicion  that  he  had  been  poisoned  by  Palmer.  The  case  against 
Palmer  was  that  he  had  a  strong  motive  to  murder  his  friend,  and  that  his  con- 
duct before,  at  the  time  of,  and  after  his  death,  coupled  with  the  circumstances 
of  the  death  itself,  left  no  reasonable  doubt  [108]  that  he  did  murder  him  by 
poisoning  him  with  antimony  and  strychnine,  administered  on  various 
occasions — the  antimony  probably  being  used  as  a  preparation  for  the 
strychnine. 

The  evidence  stood  as  follows  : — At  the  time  of  Cook's  death.  Palmer  was 
involved  in  bill  transactions  which  appear  to  have  begun  in  the  year  1853.  His 
wife  died  in  September,  1854,  and  on  her  death  he  received  £13,000  on  policies 
on  her  life,  nearly  the  whole  of  which  was  applied  to  the  discharge  of  his  liabili- 
ties.d)  In  the  course  of  the  year  1855  he  raised  other  large  sums,  amounting  in 
all  to  £13,500,  on  what  purported  to  be  acceptances  of  his  mother's.  The  bills 
were  renewed  from  time  to  time  at  enormous  interest  (usually  sixty  per  cent, 
per  annum  )  by  a  money-lender  named  Pratt,  who,  at  the  time  of  Cook's  death, 
held  eight  bills — four  on  his  own  account  and  four  on  account  of  his  client ;  two 
already  overdue  and  six  others  falling  due — some  in  November  and  others 
in  January.  About  £1,000  had  been  paid  oS  in  the  course  of  the  year,  so  that 
the  total  amount  then  due  or  shortly  to  fall  due  to  Pratt,  was  £12,600.  The 
only  means  which  Palmer  had  by  which  these  bills  could  be  provided  for  was  a 
policy  on  the  life  of  his  brother,  Walter  Palmer,  for  £13,000.  Walter  Palmer 
died  in  August,  1855.(2)  and  William  Palmer  had  instructed  Pratt  to  recover  the 
amount  from  the  insurance  office,  but  the  office  refused  to  pay.  In  consequence 
of  this  difficulty,  Pratt  earnestly  [100]  pressed  Palmer  to  pay  something  in  order 
to  keep  down  the  interest  or  diminish  the  principal  due  on  the  bills.  He  issued 
writs  against  him  and  his  mother  on  the  6th  November,  and  informed  him  in 
substance  that  they  would  be  served  at  once,  unless  he  would  pay  something  on 
account.  Shortly  before  the  Shrewsbury  races  he  had  accordingly  paid  three 
sums,  amounting  in  all  to  £800,  of  which  £600  went  in  reduction  of  the  princi- 
pal, and  £200  was  deducted  for  interest.  It  was  understood  that  more  money 
was  to  be  raised  as  early  as  possible. 

Besides  the  money  due  to  Pratt,  Mr.  Wright  of  Birmingham  held  bills  for 
£10,400.  Part  of  these,  amounting  to  £6,500,  purported  to  be  accepted  by 
Mrs.  Palmer,  were  collaterally  seciued  by  a  bill  of  sale  of  the  whole  of  William 
Palmer's  property.  These  bills  would  fall  due  on  the  first  or  second  week  of 
November.  Mr.  Padwick  also  held  a  bill  of  the  same  kind  for  £2,000,  on  which 
£1,000  remained  unpaid,  and  which  was  twelve  months  overdue  on  the  6th  of 
October,  1855.  Palmer,  on  the  12th  November,  had  given  Espin  a  cheque  ante- 
dated on  the  28th  November,  for  the  other  £1,000.  Mrs.  Sarah  Palmer's 
acceptance  was  on  nearly  all  these  bills,  and  in  every  instance  was  forged. 

The  result  is,  that  about  the  time  of  the  Shrewsbury  races.  Palmer  waa 
being  pressed  for  payment  on  forged  acceptances  to  the  amount  of  nearly 
£20,000,  and  that  his  only  resources  were  a  certain  amount  of  personal  pro- 
perty, over  which  Wright  held  a  bill  of  sale,  and  a  policy  for  £13,000,  the  pay- 
ment of  which  was  refused  by  the  [110]  office.  Should  he  succeed  in  obtaining 
payment,  he  might  no  doubt  struggle  through  his  difficulties,  but  there  still 


"'"•  der 


(1)  A  bni  was    foand  agninst  him  for  her   mur-  (2)  A  bUl  vriia  found  against  Palmer  for  hi«  mar- 
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remained  the  £1,000  antedated  cheque  given  to  Espin,  which  it  was  necessary 
to  provide  for  at  once  by  some  means  or  other.  That  he  had  no  funds  of  his 
own  was  proved  by  the  fact  that  his  balance  at  the  bank  on  the  19th  November 
was  £9  6s.  and  that  he  had  to  borrow  £25  of  a  farmer  named  Wallbank,  to  go 
to  Shrewsbury  races.  It  follows  that  he  was  under  the  most  pressing  necessity 
to  obtain  a  considerable  sum  of  money,  as  even  a  short  delay  in  obtaining  it 
might  involve  him  not  only  in  insolvency,  but  in  a  prosecution  for  uttering 
fo^ed  acceptances. 

Besides  the  embarrassment  arising  from  the  bills  in  the  hands  of  Pratt, 
Wright  and  Padwick,  Palmer  was  involved  in  a  transaction  with  Cook,  which 
had  a  bearing  on  the  rest  of  the  case.  Cook  and  he  were  parties  to  a  bill  for 
£500  which  Pratt  has  discounted,  giving  £365  in  cash,  and  a  wine  warrant  for 
£65,  and  charging  £60  for  discount  and  expenses.  He  also  required  an  assign- 
ment of  two  race-horses  of  Cook's — Pole-star  and  Sirius — as  a  collateral  security. 
By  Palmer's  request  the  £365,  in  the  shape  of  a  cheque  payable  to  Cook's  order, 
and  the  wine  warrant,  were  sent  by  post  to  Palmer  at  Doncaster.  Palmer  wrote 
Cook's  endorsement  on  the  cheque,  and  paid  the  amount  to  his  own  credit  at 
the  bank  at  Rugeley.  On  the  part  of  the  prosecution  it  was  said  that  this  trans- 
action afforded  a  reason  why  Palmer  should  desire  to  be  rid  of  Cook,  inasmuch 
as  it  amounted  to  a  forgery  by  which  [111]  Oook  was  defrauded  of  £375.  It 
appeared,  however,  on  the  other  side,  that  there  were  £300  worth  of  notes 
relating  to  some  other  transaction,  in  the  letter  which  enclosed  the  cheque  ; 
and  as  it  did  not  appear  that  Cook  had  complained  of  getting  no  consideration 
lor  his  acceptance,  it  was  suggested  that  he  had  authorized  Palmer  to  write 
his  name  on  the  back  of  the  cheque,  and  had  taken  the  notes  himself.  This 
trrantrement  seems  not  improbable,  as  it  would  otherwise  be  hard  to  explain 
why  Cook  acquiesced  in  receiving  nothing  for  his  acceptance,  and  there  was 
evidence  that  he  meant  to  provide  for  the  bill  when  it  became  due.  It  also 
appeared  late  in  the  case  that  there  was  another  bill  for  £500,  in  which  Cook 
and  Palmer  were  jointly  intere8ted.(l) 

Such  was  Palmer's  position  when  he  went  to  Shrewsbury  races,  on  Monday 
the  i2th  November,  1855.  Cook  was  there  also  ;  and  on  Tuesday,  the  13th, 
his  mare  Pole-star  won  the  Shrewsbury  Handicap,  by  which  he  became  entitled 
to  the  stakes,  worth  about  £380,  and  bets  to  the  amount  of.  nearly  £2,000.  Of 
these  bets  he  received  £700  or  £800  on  the  course  at  Shrewsbury.  The  rest  was 
tobepaidat  Tattersall's  on  the  following  Monday,  the  19th  November.(I) 
After  the  race  Cook  invited  some  of  his  friends  to  dinner  at  the  Raven  Hotel, 
and  on  that  occasion  and  on  the  following  day  he  was  both  sober  and  well.(2) 
On  the  Wednesday  night  a  man  named  Ishmael  Fbher  came  into  the  sitting- 
room,  which  Palmer  shared  with  Cook,  and  [112]  found  them  in  company  with 
some  other  men  drinking  brandy  and  water.  Cook  complained  that  the 
brandy  "burned  his  throat  dreadfully,"  and  put  down  his  glass  with  a  small 
quantity  remaining  in  it.  Palmer  drank  up  what  was  left,  and,  handing 
the  glass  to  Read,  asked  him  if  he  thought  there  was  anjrthing  in  it  to  which 
Read  replied,  ' '  What's  the  use  of  handing  me  the  glass  when  it's  empty  1  ' ' 
Cook  shortly  afterwards  left  the  room,  called  out  Fisher  and  told  him  that 
he  had  been  very  sick,  and,  ' '  He  thought  that  damned  Palmer  had  dosed 
him. "  He  also  handed  over  to  Fisher  £700  or  £800  in  notes  to  keep  for 
him.(3)  He  then  became  sick  again,  and  was  ill  all  night,  and  had  to  be 
attended  by  a  doctor.  He  told  the  doctor,  Mr.  Gibson,  that  he  thought  he  had 
been  poisoned,  and  he  was  treated  on  that  supposition.(4)    Next  day  Palmer 

(1)  AnthewfMtogo  toBhoir  inotive(BeetionS).  condnot  (section  8 ;  ezp.  1). 

(3)  Stete  of  things  nnder  vhich  the  following  (4)  The  administration  of  antimony  by  Palmer 

facts  oocorred  (section  7).  would  be  a  fact  in  issae,  as  being  one  of  a  set  of 

(S)  Condnot  of  person  against  whom  offence  was  acts   of   poisoning  which   finally   oaaiied  Cook's 

committed,  and  statement  explanatory   of  such  death.     Cook's  feelings  were  relevant  as  the  effect 
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told  Fisher  that  Cook  had  said  that  he  (Palmer)  had  been  putting  something 
into  his  brandy.  He  added  that  he  did  not  play  such  tricks  with  people,  and 
that  Cook  had  been  drunk  the  night  before — which  appeared  not  to  be 
the  case.(l)  Fisher  did  not  expressly  say  that  he  returned  the  money  [118] 
to  Cook,  but  from  the  course  of  the  evidence  it  seems  that  he  did,(2)  for  Cook 
asked  him  to  pay  Pratt  £200  at  once,  and  to  repay  himself  on  the  following 
Monday  out  of  the  bets  which  he  would  receive  on  Cook's  account  at  the 
settling  at  Tattersall's. 

About  half-past  ten  on  the  Wednesday,  and  apparently  shortly  before  Cook 
drank  the  brandy  and  water  which  he  complained  of.  Palmer  was  seen  by  a  Mrs. 
Brooks  in  the  passage  looking  at  a  glass  lamp,  through  a  tumbler  which  contain- 
ed some  clear  fluid  like  water,  and  which  he  was  shaking  and  turning  in  his  hand- 
There  appears,  however,  to  have  been  no  secrecy  in  this,  as  he  spoke  to  Mrs. 
Brooks,  and  continued  to  hold  and  shake  the  tumbler  as  he  did  so.(3)  George 
Myatt  was  called  to  contradict  this  for  the  prisoner.  He  said  that  he  was  in 
the  room  when  Palmer  and  Cook  came  in  ;  that  Cook  made  a  remark  about  the 
brandy,  though  he  gave  a  different  version  of  it  from  Fisher  and  Read  ;  that  he 
did  not  see  anything  put  in  it,  and  that  if  anything  had  been  put  in  it  he  shoold 
have  seen.  He  also  swore  that  Palmer  never  left  the  room  from  the  time  he 
came  in  till  Cook  went  to  bed.  He  also  put  the  time  later  than  Fisher  and 
Read.(4)  All  this,  however,  came  to  very  little.  It  was  the  sort  of  difference 
which  always  arises  in  the  details  of  evidence.  As  Myatt  was  a  friend  of 
Palmer's,  he  probably  remembered  the  matter  (  perhaps  honestly  enough )  in 
a  way  more  favourable  to  him  than  the- other  witnesses. 

[114]  It  appeared  from  the  evidence  of  Mrs.  Brooks,  and  also  from  that  of 
a  man  named  Herring,  that  other  persons  besides  Cook  were  taken  ill  at 
Shrewsbury,  on  the  evening  in  question,  with  similar  symptoms.  Mrs.  Brooks 
said,  "We  made  an  observation  we  thought  the  water  might  have  been  poisoned 
in  Shrewsbury."  Palmer  himself  vomited  on  his  way  back  to  Rugeley 
according  to  Myatt.  (5) 

The  evidence  as  to  what  passed  at  Shrewsbury  clearlyj  proves  that  Pahner, 
being  then  in  great  want  of  money.  Cook  was  to  his  knowledge  in  possession  of 
£700  or  £800  in  bank-notes,  and  was  also  entitled  to  receive  on  the  following 
Monday  about  £1,400  more.  It  also  shows  that  Palmer  may  have  given  hira 
a  dose  of  antimony,  though  the  weight  of  the  evidence  to  this  effect  is  weakened 
by  the  proof  that  diarrhoea  and  vomiting  were  prevalent  in  Shrewsbury  at  the 
time.     It  is,  however,  important  in  connection  with  subsequent  events. 

On  Thursday,  November  15th,  Palmer  and  Cook  returned  together  to  Ruge- 
ley, which  they  reached  about  ten  at  night.  Cook  went  to  the  Talbot  Arms,  and 
Palmer  to  his  own  house  immediately  opposite.  Cook  still  complained  of  bemg 
unwell.  On  the  Friday  he  dined  with  Palmer  in  company  with  an  attorney, 
Mr.  Jeremiah  Smith,  and  returned  perfectly  sober  about  ten  in  the 
evening.(6)  At  eight  on  the  following  morning  (November  17th )  Palmer 
came  over,  and  ordered  a  cup  of  [115]  coffee  for  fiim.  The  coffee  was  given 
to  Cook  by  Mills,  the  chambermaid,  in  Palmer's  presence.     When  she  next 


of  his  being  i>oisoned(geotion  7);  and  hia  statement  (4)  Evidence  against  last  fact  (section  6). 

as  to  them  was  rekvant  under  section  14  as  a           (6)  Facts  rebutting  inference  suggested  by  pre- 

stateiiient  showing   the   existence  of  a  relevant       ceding  fact  (section  9). 

bodily  fcelinK.  (6)  Introductory  to  what  follows    (section  9). 

(1)  Admisaion  (sections  17,  IB).  and  shows  state  of  things  under  which  following 

(2)  Motive   (section  8).  facts  occurred  (section  7). 

(3)  Preparation  (section  H). 
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irent  to  his  room,  an  hoar  or  two  afterwards,  it  had  ,been  vomited.(l)  lathe 
coarse  of  the  day,  and  apparently  about  the  middle  of  the  day.  Palmer  sent  a 
charwoman,  named  Bowley,  to  get  some  broth  for  Cook  at  an  inn  called  the 
Albion.  She  broaght  it  to  Palmer's  house,  put  it  by  the  fire  to  warm,  and  left 
the  room.  Soon  after  Palmer  brought  it  out,  poured  it  into  a  cup  and  sent  it  to 
the  Talbot  Arms  with  a  message  that  it  came  from  Mr.  Jeremiah  Smith.  The 
broth  was  given  to  Cook,  who  at  first  refused  to  take  it ;  Palmer,  however, 
came  in,  and  said  he  must  have  it.  The  chambermaid  brought  back  the  broth 
which  she  had  taken  downstairs,  and  left  it  in  the  room.  It  also  was  thrown 
up.(l)  In  the  course  of  the  afternoon  Palmer  called  in  Mr.  Bamford,  a  sur- 
geon eighty  years  of  age,  to  see  Cook,  and  told  him  that  when  Cook  dined  at 
his  (Palmer's)  house  he  had  taken  too  much  champagne.(2)  Mr.  Bamford, 
however,  found  no  bilious  symptoms  about  him,  and  he  said  he  had  only  drunk 
two  glasses.(3)  On  the  Saturday  night  Mr.  Jeremiah  Smith  slept  in  Cook's 
room,  as  he  was  still  ill.  On  the  Sunday,  between  twelve  and  one.  Palmer  sent 
over  his  gardener,  [116]  Hawley,  with  some  more  broth  for  Cook.(4)  Elizabeth 
iGUs,  the  servant  at  the  Talbot  Arms,  tasted  it,  taking  two  or  three  spoonfuls. 
She  became  exceedingly  sick  about  half  an  hour  afterwards,  and  vomited  till 
five  o'clock  in  the  afternoon.  She  was  so  ill  that  she  had  to  go  to  bed.  This 
broth  was  also  taken  to  Cook,  and  the  cup  afterwards  returned  to  Palmer.  It 
appears  to  have  been  taken  and  vomited,  though  the  evidence  is  not  quite 
explicit  on  that  point.(5)  By  the  Sunday's  post  Palmer  wrote  to  Mr.  Jones, 
an  apothecary,  and  Cook's  most  intimate  friend  to  come  and  see  him.  He 
said  that  Cook  was  ' '  confined  to  his  bed  with  a  severe  bilious  attack,  combined 
with  diarrhoea."  The  servant  Mills  said  there  was  no  diarrhcea,(6)  It  was 
observed  on  the  part  of  the  defence  that  this  letter  was  strong  proof  of  inno- 
cence. The  prosecution  suggested  that  it  was  ' '  part  of  a  deep  design,  and  was 
meant  to  make  evidence  in  the  prisoner's  favour."  The  fair  conclusion  seems 
to  be  that  it  was  an  ambiguous  act  which  ought  to  weigh  neither  way, 
though  the  falsehood  about  Cook's  symptoms  is  suspicious  as  far  as  it  goes. 

On  the  night  between  Sunday  and  Monday  Cook  had  some  sort  of  attack. 
When  the  servant  Mills  went  into  his  room  on  the  Monday  he  said,  ' '  I  was  just 
mad  for  two  minutes.  "  She  said,  "Why  did  you  not  ring  the  bell  ?  "  He 
eaid,  "I  thought  that  you  would  be  all  fast  asleep,  [117]  and  not  hear  it.  "  He 
also  said  he  was  disturbed  by  a  quarrel  in  the  street.  It  might  have  waked  and 
distarbed  him,  but  he  was  not  sure.  This  incident  was  not  mentioned  at  first 
by  Barnes  and  Mills,  but  was  brought  out  on  their  being  re-called  at  the  request 
of  the  prisoner's  counsel.  It  was  considered  important  for  the  defence,  as 
proving  that  Cook  had  had  an  attack  of  some  kind  before  it  was  suggested  that 
any  strychnine  was  administered  ;  and  the  principal  medical  witness  for 
the  defence,  Mr.  Nunneley,  referred  to  it,  with  this  view.(7) 

On  the  Monday,  about  a  quarter-past  or  half-past  seven.  Palmer  again 
visited  Cook  ;  but  as  he  was  in  London  about  half-past  two,  he  must  have 
gone  to  town  by  an  early  train.  During  the  whole  of  the  Monday  Cook  was 
mach  better.  He  dressed  himself,  saw  a  jockey  and  his  trainer,  and  the 
sickness  ceased.  (8) 

(1)  Fact  in  ianie  and  iU  effects  aa  this  vm   an       (aeotion  5). 

act  of  p«iaoning  (aection  6).  (6)  EffecU  of  facta  in  iaaue  (section  7). 

(2)  Coodoet  and  statementa  explaining  condnot  (6)  Conduct    (aection  8),  and    explanation  of 
(Mctiaa  8).  it  (aection  9). 

(3)  Rebota    inference  in  Palmer'a  favour,  eug-  (7)  Fact    tending    to    rebut    inference    from 
feated  by  preceding  fact  and  explains  the  object  previous  fact  (section  9). 

ol  Ida  ccndoct  by  ahowing  that  bia  statement  was  (8)  Supports  the   inference  suggested  by  the 

falae    (aection    9).    Oidk's   statement    relates  to       previous  fact  that  Palmer's  doses  caused  Ckwk's 
bia  state  of  body  (section  U).  illness  (section  9). 


(4)  Faet    in    iuaa-adminiitration  of    poisons 
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In  the  meantime  Palmer  was  in  London.  He  met  by  appointment  a  man 
named  Herring,  who  was  connected  with  the  turf.  Palmer  told  him  he  wished 
to  settle  Cook's  account  and  read  to  him  from  a  list,  which  Herring  copied  as 
Palmer  read  it,  the  particulars  of  the  bets  which  he  was  to  receive.  They 
amounted  to  £984  clear.  Of  this  sum  Palmer  instructed  Herring  to  pay  £450 
to  Pratt  and  £350  to  Padwick.    The  nature  of  the  debt  to  Padwick  was  not 

Firoved  in  evidence,  as  Padwick  himself  was  not  called.  Palmer  told  Herring 
118]  the  £450  was  to  settle  the  bill  for  which  Cook  had  assigned  his  horses. 
He  wrote  Pratt  on  the  same  day  a  letter  in  these  words : — "  Dear  Sir,— you 
will  place  the  £501  have  just  paid  you,  and  the  £460  you  will  receive  from 
Mr.  Herring,  together  £500,  and  the  £200  you  received  on  Saturday' 
(from  Fisher)  "  towards  payment  of  my  mother's  acceptance  for  £2,000  due 
25th  Oct6ber.{l) 

Herring  received  upwards  of  £800,  and  paid  part  of  it  away  according  to 
Palmer's  directions.  Pratt  gave  Palmer  credit  for  the  £450  ;  but  the  £350wa8 
not  paid  to  Padwick,  according  to  Palmer's  directions,  as  part  was  retained  by 
Mr.  Herring  for  some  debts  due  from  Cook  to  him,  and  Herring  received  less  than 
he  expected.  In  his  reply  the  Attorney- General  said  that  the  £350  intended  to 
be  paid  to  Padwick  was  on  account  of  a  bet,  and  suggested  that  the  motive  was 
to  keep  Padwick  quiet  as  to  the  ante-dated  cheque  for  £1,000  given  to  Espin 
on  Padwick's  account.  There  was  no  evidence  of  this,  and  it  is  hot  of  much 
importance.  It  was  clearly  intended  to  be  paid  to  Padwick  on  account,  not 
of  Cook  (  except  possibly  as  to  a  small  part, )  but  of  Palmer.  Palmer  thus 
disposed,  or  attempted  to  dispose,  in  the  course  of  Monday,  Nov.  19th,  of  the 
whole  of  Cook's  winnings  for  his  own  advantage.(2) 

This  is  a  convenient  place  to  mention  the  final  result  of  the  transaction  re- 
lating to  the  bill  for  £500,  in  which  Cook  and  Palmer  were  jointly  interested.  On 
the  Friday[119]  when  Cook  and  Palmer  dined  together  (Nov.  16),  Cook  wrote 
to  Fisher  (his  agent)  in  these  words: — "It  is  of  very  great  importance  to  both 
Palmer  and  myself  that  a  sum  of  £500  should  be  paid  to  a  Mr.  Pratt  of  5,  Queen 
Street,  Mayfair  ;  3001  has  been  sent  up  to-night,  and  if  you  would  be  kind  enough 
to  pay  the  other  £200  to-morrow,  on  the  receipt  of  this,  you  will  greatly  oblige 
me.  I  will  settle  it  on  Monday  at  Tattersall's."  Fisher  did  pay  the  £200, 
expecting,  as  he  said  to  settle  Cook's  account  on  the  Monday,  and  repay  him- 
self. On  the  Saturday,  Nov.  17th  (the  day  after  the  date  of  the  letter),  "a  per- 
son, ' '  said  Pratt,  ' '  whose  name  I  did  not  know,  called  on  me  with  a  cheque, 
and  paid  me  300^.  on  account  of  the  prisoner:  that"  (apparently  the  cheque, 
not  the  3001.  )  ' '  was  a  cheque  of  Mr.  Fisher's."  When  Pratt  heard  of  Cook's 
death  he  wrote  to  Palmer,  sajdng,  ' '  The  death  of  Mr.  Cook  will  now  compel 
you  to  look  about  as  to  the  payment  of  the  bill  for  £500  due  the  2nd  of 
December,"(3) 

Great  use  was  made  of  these  letters  by  the  defence.  It  was  argued  that 
they  proved  that  Cook  was  helping  Palmer,  and  was  eager  to  relieve  him  from 
the  pressure  put  on  him  by  Pratt ;  that  in  consequence  of  this  he  not  only  took 
up  the  £500  bill,  but  authorized  Palmer  to  apply  the  £800  to  similar  purposes, 
and  to  get  the  amount  settled  by  Herring,  instead  of  Fisher,  so  that  Fisher 
might  not  stop  out  of  it  the  £200  which  he  had  advanced  to  Pratt;  It  was 
asked  how  it  coidd  be  [120]  Palmer's  interest,  on  this  supposition,  that  Cook 
should  die,  especially  as  the  first  consequence  of  his  death  was  Pratt's 
application  for  the  money  due  on  the  £500  bill. 

These  arguments  were,  no  doubt,  plausible  ;  and  the  fact  that  Cook's  death 
compelled  Pratt  to  look  to  Palmer  for  the  payment  of  the  £500  lends  them 

(1 )  Conduot  and  statement  explanatory  thereof       natorj  of  it  (ecctioiu  7,  9). 

(Motion  8,  ex.  2).  (3)  Motive  for    not    poieoning   Conk   (leotica 

(2)  All  thie  is   Palmer's  conduct,  and  Is  ezpla-       8). 
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weight ;  but  it  may  be  asked,  on  the  other  hand,  why  should  Cook  give  away 
the  whole  of  his  winnings  to  Palmer  ?  Why  should  Cook  allow  Palmer  to 
appropriate  to  the  diminution  of  his  own  liabilities  the  £200  which  Fisher  had 
advanced  to  the  credit  of  the  bill  on  which  both  were  liable  ?  Why  should 
he  join  with  Palmer  in  a  plan  for  defrauding  Fisher  of  his  security  for  this 
advance  ?  No  answer  to  any  of  these  questions  was  suggested.  As  to  the 
£300,  Cook's  letter  to  Fisher  says,  "  £300  A«w  been  sent  up  this  evening." 
There  was  evidence  that  Pratt  never  received  it,  for  he  applied  to  Palmer  for 
the  money  on  Cook's  death.  Moreover  Pratt  said  that  on  the  Saturday  he 
did  receive  £300  on  account  of  Palmer,  which  he  placed  to  the  account  of  the 
forged  acceptance  for  £2,000  Where  did  Pamer  get  the  money  ?  The  sugges- 
tion of  the  prosecution  was  that  Cook  gave  it  him  to  pay  to  Pratt  on  account  of 
their  joint  bill,  and  that  he  paid  it  on  his  own  account.  This  was  probably  the 
true  view  of  the  case.  The  observation  that  Pratt,  on  hearing  of  Cook's 
death,  applied  to  Palmer  to  pay  the  £500  bill,  is  met  by  the  reflection  that  that 
bill  was  genuine,  and  collaterally  secured  by  the  assignment  of  the  race-horses, 
and  that  the  other  bill  bore  a  forged  acceptance,  and  must  be  satisfied  at  all 
hazards.  [121]  The  result  is  that  on  the  Monday  evening  Palmer  had  the 
most  imperious  interest  in  Cook's  death,  for  he  had  robbed  him  of  all  he  had  in 
the  world,  except  the  equity  of  redemption  in  his  two  horses. 

On  Monday  evening  (Nov.  19th)  Palmer  returned  to  Rugeley,  and  went 
to  the  shop  of  Mr.  Salt,  a  surgeon  there,  about  nine  p.m.  He  saw  Newton,  Salt's 
assistant,  and  asked  him  for  three  grains  of  strychnine,  which  were  accordingly 
given  him. (1)  Newton  never  mentioned  this  transaction  till  a  day  or  two 
before  his  examination  as  a  witness  in  London,  though  he  was  examined  on  the 
inquest.  He  explained  this  by  saying  that  there  had  been  a  quarrel  bet- 
ween Palmer  and  Salt,  his  (Newton's)  master,  and  that  he  thought  Salt  would 
be  displeased  with  him  for  having  given  Palmer  anything.  No  doubt  the 
concealment  was  improper,  but  nothing  appeared  on  cross-examination  to 
suggest  that  the  witness  was  willfully  perjured. 

Cook  had  been  much  better  throughout  Monday,  and  on  Monday  evening 
Mr.  Bamford,  who  was  attending  him,  brought  some  pills  for  him,  which  he  left 
at  the  hotel.  They  contained  neither  antimony  nor  strychnine.  They  were 
taken  up  in  the  box  in  which  they  came  to  Cook's  room  by  the  Chambermaid, 
and  were  left  there  on  the  dressing-table  about  eight  o'clock.  Palmer  canie 
( according  to  Barnes  the  waitress)  between  eight  and  nine,  and  Mills  said  she 
saw  him  sitting  by  the  fire  between  nine  and  ten.  (2) 

[122]  If  this  evidence  were  believed  he  would  have  had  an  opportunity  of 
substituting  poisoned  pills  for  those  sent  by  Mr.  Bamford  just  after  he  had, 
according  to  Newton,  procured  strychnine.  The  evidence,  however,  was  con- 
tradicted by  a  \vitness  called  for  the  prisoner,  Jeremiah  Smith  the  attorney. 
He  said  that  on  the  Monday  evening,  about  ten  minutes  past  ten,  he  saw 
Pabner  coming  in  a  car  from  the  direction  of  Stafford  ;  that  they  went  up  to 
Cook's  room  together  stayed  two  or  three  minutes,  and  went  with  Smith  to 
the  house  of  old  Mrs.  Palmer,  his  mother.  Cook  said  ' '  Bamford  sent  him 
some  pills,  and  he  had  taken  them,  and  Palmer  was  late  intimating  that  he 
should  not  have  taken  them  if  he  had  thought  Palmer  would  have  called  in 
before.  "  If  this  evidence  were  believed  it  vcould  of  course  have  proved 
that  Cook  took  the  pills  which  Bamford  sent  as  he  sent  them.(3)  Smith, 
however,  was  cross-examined  by  the  Attorney-General  at  great  length.  He 
admitted  with  the  greatest  reluctance  that  he  had  witnessed  the  assignment 
of  a  policy  for  £1-3,000  by  Walter  to  William  Palmer  ;  that  ho  wrote  to  an 
office  to  effect  an  insurance  for  £10,000  on  the  life  of  Bates,  who  was  Palmer'. s 

(1)  PreparatioD  (section  8).  (3)  Rvidence  agninst  the  rxistence  of  the  fact 

(2)  Opportunity.     The    re«t    »     introductory       lant  mentioned  (section  6). 
(Mctiona  7,  9). 
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groom,  at  £1,  a  week  ;  that  he  tried,  after  Walter  Palmer's  death,  to  get 
hie  widow  to  give  up  her  claim  on  the  policy ;  that  he  was  applied  to  to 
attest  other  proposals  for  insurances  on  Walter  Palmer's  life  for  similar 
amounts  ;  and  that  he  had  got  a  cheque  for  £5  for  attesting  the  assignment.d) 

[128]  Lord  Campbell  said  of  this  witness  in  summing  up,  'Can  you  believe 
a  man  who  so  disgraces  himself  in  the  witness-box  ?  It  is  for  you  to  say 
what  faith  you  can  place  in  a  witness,  who,  by  his  own  admission,  engaged  in 
such  fraudulent  proceedings." 

It  is  curious  that  though  the  credit  of  this  witness  was  so  much  shaken  la 
cross-examination,  and  though  he  was  contradicted  both  by  Mills  and  Newton, 
he  must  have  been  right  and  they  wrong  as  to  the  time  when  Palmer  came  down 
to  Rugeley  that  evening.  Mr.  Mathews,  the  inspector  of  police  at  the  Euston 
station,  proved  that  the  only  train  by  which  Palmer  could  have  left  London 
after  half-past  two  (when  he  met  Herring)  started  at  five,  and  reached  Stafford 
on  the  night  in  question  at  a  quaiter  to  nine.  It  is  about  ten  miles  from  Stafford 
to  Rugeley,  so  that  he  could  not  have  got  across  by  the  road  in  much  less 
than  an  hour  ;(2)  yet  Newton  said  he  saw  him  "  about  nine, ' '  and  Mills  saw 
him  ' '  between  nine  and  ten.  ' '  Nothing,  however,  is  more  difficult  than  to 
speak  accurately  to  time  ;  on  the  other  hand,  if  Smith  spoke  the  truth  Newton 
could  not  have  seen  him  at  all  that  night,  and  Mills,  if  at  all,  must  have  seen 
him  for  a  moment  only  in  Smith's  company.  Mills  never  mentioned  Smitl, 
and  Smith  would  not  venture  to  swear  that  she  or  any  one  else  saw  him  at  the 
Talbot  Arms.  It  was  a  suspicious  circumstance  that  Serjeant  Shee  did  not  open 
Smith's  evidence  to  the  jury.  An  opportunity  for  perjury  was  afforded  by 
[124]  the  mistake  made  by  the  witnesses  as  to  the  time,  which  the  defence  were 
able  to  prove  by  the  evidence  of  the  police  inspector.  If  Smith  were  disposed 
to  tell  an  untruth,  the  knowledge  of  this  fact  would  enable  him  to  do  so  with 
an  appearance  of  plausibility. 

Whatever  view  is  taken  as  to  the  effect  of  this  evidence  it  was  olearlr 
proved  that  about  the  middle  of  the  night  between  Monday  and  Tuesday  Cook 
had  a  violent  attack  of  some  sort.  About  twelve  or  a  little  before,  his  bell 
rang  ;  he  screamed  violently.  When  Mills,  the  servant,  came  in  he  was  sitting 
up  in  bed,  and  asked  that  Palmer  might  be  fetched  at  once.  He  was  beating 
the  bed  clothes  ;  he  said  he  should  suffocate  if  he  lay  down.  His  head  and  neck 
and  his  whole  body  jumped  and  jerked.  He  had  great  difficulty  in  breathing, 
and  his  eyes  protruded.  His  hand  was  stiff,  and  he  asked  to  have  it  rubbed. 
Palmer  came  in,  and  gave  him  a  draught  and  some  pills.  He  snapped  at  the 
glass,  and  got  both  it  and  the  spoon  between  his  teeth.  He  had  also  great 
difficulty  in  swallowing  the  pills.  After  this  he  got  more  easy,  and  Palmer 
stayed  by  him  some  time,  sleeping  in  an  easy  chair.(3) 

Great  efforts  were  made  in  cross-examination  to  shake  the  evidence  of  IGlls 
by  showing  that  she  had  altered  the  evidence  which  she  gave  before  the  coroner, 
so  as  to  make  her  description  of  the  symptoms  tally  with  those  of  poisoning  by 
strychnine,  and  also  by  showing  that  she  had  been  drilled  as  to  the  evidence 
which  she  was  to  give  by  [125]  persons  connected  with  the  prosecution.  She 
denied  most  of  the  suggestions  conveyed  by  the  questions  asked  her,  and 
explained  others. (4)  As  to  the  differences  between  her  evidence  before  the 
coroner  and  at  the  trial,  a  witness  (  Mr.  Gardner,  an  attorney  )  was  called  to 
show  that  the  depositions  were  net  properly  taken  at  the  inquest. (5) 


(1)  This   croes.examination  tended  to  test   the  (3)  Effect  o£  fact  in  issue,  viz.,  the  administr*- 
verncity  of    the   witness    and  to   test    his  credit  tion  of  poison  (section  7). 

(section  146).  (4)  Former      statements    inconsistent       with 

(2)  Facts  inconsistent  irith  a  relevant  fact  (sec-  evidence  (section  168). 

tion  11),  and  fixing  the  time  of  the  occurrence  of  (.5)  The  depositions  before  the  coroner  would  be 

a  relevant  fact  (section  9).  a  proper  mode  of  proof  a*  being  s  record  of  a  rele- 
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On  the  following  day,  Tuesday,  the  20th,  Cook  was  a  good  deal  better.  In 
the  middle  of  the  day  he  sent  the  boots  to  ask  Palmer  if  he  might  have  a  cup  of 
coSee.  Palmer  said  he  might,  and  came  over,  tasted  a  cup  made  by  the 
servant,  and  took  it  from  her  hands  to  give  it  to  Cook.  This  cofiee  was 
afterwards  thrown  up.(l) 

A  little  before  or  after  this,  the  exact  hour  is  not  important.  Palmer  went  to 
the  shop  of  Hawkins,  a  druggist  at  Rugeley,  and  was  there  served  by  his  appren- 
tice Roberts  with  two  drachms  of  pnissic  acid,  six  grains  of  strychnine,  and  two 
drachms  of  Batley's  sedative. (2)  Whilst  he  was  making  the  purchase, 
Kewtun  from  whom  he  had  obtained  the  other  strychnine  the  night  before, 
came  in ;  Palmer  took  him  to  the  door,  saying  he  wished  to  speak  to  him ; 
[lS6]and  when  he  was  there  asked  him  a  question  about  the  farm  of  a  Mr. 
Kdwin  Salt — a  matter  with  which  he  had  nothing  at  all  to  do.  Whilst  they 
were  there  a  third  person  came  up  and  spoke  to  Newton,  on  which  Palmer 
went  back  into  Hawkins'  shop  and  took  away  the  things,  Newton  not  seeing 
what  he  took.  The  obvious  suggestion  upon  this  is  that  Palmer  wanted  to 
prevent  Newton  from  seeing  what  he  was  about.  No  attempt  even  was  made 
to  shake,  or  in  any  way  discredit,  Roberts  the  apprentice.(3) 

At  about  four  p.m.  Mr.  Jones,  the  friend  to  whom  Palmer  had  written, 
arrived  from  Lutterworth. (4)  He  examined  Cook  in  Palmer's  presence,  and 
remarked  that  he  had  not  the  tongue  of  a  bilious  patient ;  to  which  Palmer 
replied,  "  You  should  have  seen  it  before."  Cook  appeared  to  be  better 
during  the  Tuesday,  and  was  in  good  spirits. (5)  At  about  seven  p.m.  Mr. 
Bamford  came  in,  and  Cook  told  him  in  Palmer's  presence  that  he  objected 
to  the  pills,  as  they  had  made  him  ill  the  night  before.  The  three  medical 
men  then  luid  a  private  consultation.  Palmer  proposed  that  Bamford 
should  make  up  the  pills  as  on  the  night  before,  and  that  Jones  should  not 
tell  Cook  what  they  were  made  of,  as  he  objected  to  the  morphine  which  they 
contained.  Bamford  agreed,  and  Palmer  went  up  to  his  house  wijth  him  and 
got  the  pills,  and  was  present  whibt  they  were  made  up,  put  into  a  pill-box, 
[l27]and  directed.  He  took  them  away  witjh  him  between  seven  and  eight.  (6) 
Cook  was  well  and  comfortable  all  the  evening  ;  he  had  no  bilious  symptoms, 
no  vomiting,  and  no  diarrho3a.(5) 

Towards  eleven  Palmer  came  with  a  box  of  pills  directed  in  Bamford's 
hand.  He  called  Jone's  attention  to  the  goodness  of  the  handwriting  for  a 
man  of  eighty.(7)  It  was  suggested  by  the  prosecution  that  the  reason  for 
this  was  to  impress  Jones  with  the  fact  that  the  pills  had  been  made  up  by  Bam- 
ford. With  reference  to  Smith's  evidence  it  is  remarkable  that  Bamford  on  the 
second  night  sent  the  pills,  not  "between  nine  and  ten,"  but  at  eleven.  Palmer 
pressed  Cook  to  take  the  pills,  which  at  first  he  refused  to  do,  as  they  had  made 
him  so  ill  the  nijrht  before.  At  last  he  did  so,  and  immediately  afterwards 
vomited.  Jones  and  Palmer  both  examined  to  see  whether  the  pills  had  been 
throMm  up,  and  they  found  that  they  had  not.  Thia  was  about  eleven.  Jones 
then  had  bis  supper,  and  went  to  bed  in  Cook's  room  about  twelve.  When  he 
had  been  in  bed  a  short  time,  perhaps  ten  minutes.  Cook  started  up  and  called 
out,  "  Doctor,  get  up  ;  I  am  going  to  be  ill ;  ring  the  bell  for  Mr.  Palmer." 
He  also  said,  ' '  Rub  my  neck. ' '   fte  back  of  his  neck  was  stiff  and  hard.  Mills 

Tsnt  fact  made  by  a  public  wrvant  in  the  discharge  tion  8). 

oi  hia  official  dnty  (aectioo  36).  and  any  document  (2)  Preparation  (section  8). 

purporting  to    be    saoh  a   deposition    would    on  (3)  Conduct  (section  8). 

productifln    be  preaumed  to   be  genuine  and  the  (4)  Introductory    (section   9). 

eTidenee  ironid  be  preaumed   to  be    duly    taken  (5)  State    of    things  under     which    Cook  was 

(•ectioDS  79  and  80 ).  but  this  might  be  rebutted  poisoned  (section  7). 

(•ection  8),  definition  of  "shall  presume.'  (6)  Preparation  (section  8). 

(I)  Part  of   the  transaction  of  poisoning  (sec-  (7)  Conduct  and  statements  (section  8,  ex.  2). 
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ran  across  the  road  to  Palmei's  and  rang  the  bell.  Palmer  immediately  c&me 
to  the  bed  room  window  and  said  he  would  come  at  once.  Two  minutes  after- 
wards he  was  in  Cook's  room,  and  [128]  said  he  had  never  dressed  so  quick  in 
his  life.  He  was  dressed  as  usual.  The  suggestion  upon  this  was  that  he  had 
been  sitting  up  expecting  to  be  called.(l) 

By  the  time  of  Palmer's  arrival  Cook  was  very  ill.  Jones,  Elizabeth  MiQs, 
and  Palmer  were  in  the  room,  and  Barnes  stood  at  the  door.  The  muscles  of 
his  neck  were  stiff ;  he  screamed  loudly.  Palmer  gave  him  what  he  said  vera 
two  ammonia  pills.  Immediately  afterwards — too  soon  for  the  pills  to  have  any 
effect — he  was  dreadfully  convulsed.  He  said,  when  he  began  to  be  convulsed, 
"  Raise  me  up,  or  I  shall  be  suffocated.  "  Palmer  and  Jones  tried  to  do  so, 
but  could  not,  as  the  limbs,  were  rigid.  Hei  then  asked  to  be  turned  over,  which 
was  done.  His  heart  began  to  beat  weakly.  Jones  asked  Palmer  to  get  some 
ammonia  to  try  to  stimiUate  it.  He  fetched  a  bottle,  and  was  absent  about  a 
minute  for  that  purpose.  When  he  came  back  Cook  was  almost  dead,  and  he 
died  in  a  few  minutes,  quite  quietly.  The  whole  attack  lasted  about  ten  minutes. 
The  body  was  twisted  back  into  the  shape  of  a  bow,  and  would  have  rested  on 
the  head  and  heels,  had  it  been  laid  on  its  back.  When  the  body  was  laid  out, 
it  was  very  stiff.  The  arms  could  not  be  kept  down  by  the  sides  till  they  were 
tied  behind  the  back  with  tape.  The  feet  also  had  to  be  tied,  and  the  fingers 
of  one  hand  were  very  stiff,  the  hand  being  clenched.  This  was  about  one  A.M., 
half  or  three  quarters  of  an  hour  after  the  death.(2) 

[129]  As  soon  as  Cook  -was  dead,  Jones  went  out  to  speak  to  the  house- 
keeper, leaving  Palmer  alone  with  the  body.  When  Jones  left  the  room  he  • 
sent  the  servant  Mills  in,  and  she  saw  Palmer  searching  the  pockets  of  Cook's 
coat  and  searching  also  under  the  pillow  and  bolster.  Jones  shortly  afterwards 
returned,  and  Palmer  told  him  that  as  Cook's  nearest  friend,  he  (Jones) 
ought  to  take  possession  of  his  property.  He  accordingly  took  possession 
of  his  watch  and  purse,  containing  five  sovereigns  and  five  shillings.  He 
found  no  other  money.  Palmer  said,  "Mr.  Cook's  death  is  a  bad  thing  for 
me,  as  I  am  responsible  for  £3,000  .or  £4,000  ;  and  I  hope  Mr.  Cook's  friends 
will  not  let  me  lose  it.  If  they  do  not  assist  me,  all  my  horses  will  be  seized." 
The  betting-book  was  mentioned.  Palmer  said,  '  'It  will  be  no  use  to  any  one," 
and  added  that  it  would  probably  be  found.(3) 

On  Wednesday,  the  21st  instant,  Mr.  Wetherby,  the  London  racing 
agent,  who  kept  a  sort  of  bank  for  sporting  men,  received  from  Palmer  a  letter 
enclosing  a  cheque  for  £350  against  the  amount  of  the  Shrewsbury  stakes 
(£381)  which  Wetherby  was  to  receive  for  him.  This  cheque  had  been 
drawn  on  the  Tuesday,  about  seven  o'clock  in  the  evening,  under  peculiar 
circumstances.  Palmer  sent  for  Mr.  Cheshire,  the  postmaster  at  Bngeley, 
telling  him  to  bring  a  receipt  stamp,  and  when  he  arrived  asked  him  to  write 
out,  from  a  copy  which  he  produced,  a  cheque  by  Cook  on  Wetherby.  He 
said  it  was  for  money  which  Cook  owed  him,  and  that  he  was  going  to  take  it 
[180]  over  for  Cook  to  sign.  Cheshire  wrote  out  the  body  of  the  cheque,  and 
Palmer  took  it  away.  When  Mr.  Wetherby  received  the  cheque,  the  stakes 
had  not  been  paid  to  Cook's  credit.  He  accordingly  returned  the  cheque  to 
Palmer,  to  whom  the  prosecution  gave  notice  to  produce  it  at  the  trial.(3) 
It  was  called  for,  but  not  produced.(4)  This  was  one  of  the  strongeBt  facts 
against  Palmer  in  the  whole  of  the  case.  If  he  had  produced  the  cheque, 
and  if  it  had  appeared  to  have  been  really  signed  by  Cook,  it  would  have 
shown  that  Cook,  for  some  reason  or  other,  had  made  over  his  stakes  to 
Palmer,  and  this  would  have  destroyed  the  strong  presumption    arising  from 

(1)  Fact   ill  issup    (section  1.5).    Conduct    (sec-       fasue  (section  5). 

tion  S).  (3)  Conduct  (section  8), 

(2)  rook's  deatli,  in  all  its  detail,  was  a  fact  in  (4)  See  section  66  a«  to  notice  to  prodaoe. 
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Palmer's  appropriation  of  the  bets  to  his  own  purposes.  In  fact,  it  would 
have  greatly  weakened  and  almost  upset  the  case  as  to  the  motive.  On  the 
other  hand,  the  non-production  of  the  cheque  amounted  to  an  admission 
that  it;  was  a  forgery  ;  and  if  that  were  so.  Palmer  was  forging  his  friend's  name 
for  the  purpose  of  stealing  his  stakes  at  the  time  when  to  all  outward  appearance 
there  was  every  prospect  of  his  speedy  recovery  which  must  result  in  the  detec- 
tion of  the  fraud.  If  he  knew  that  Cook  would  die  that  night,  this  was 
natural.     On  any  other  supposition  it  was  inconceivable  rashnes8.(l) 

Either  on  Thursday,  22nd,  or  Friday,  23rd,  Palmer  sent  for  Cheshire 
again,  and  produced  a  paper  which  he  [131]  said  Cook  had  given  to  him  some 
days  before.  The  paper  purported  to  be  an  acknowledgement  that  certain 
bills — the  particulars  of  wlach  were  stated — were  all  for  Cook's  benefit,  and 
not  for  Palmer's.  The  amount  was  considerable,  as  at  least  one  item  was  for 
£1,000,  and  another  for  £500.  This  document  purported  to  be  signed  by 
Cook,  and  Palmer  wished  Cheshire  to  attest  Cook's  execution  of  it,  which  he 
refused  to  do.  This  document  was  called  for  at  the  trial,  and  not  produced. 
The  same  observations  apply  to  it  as  to  the  cheqae.(2) 

Evidence  was  further  given  to  show  that  Palmer,  who,  shortly  before,  had 
but  £9  6s.  at  the  bank,  and  had  borrowed  £25  to  go  to  Shrewsbury,  paid  away 
large  sums  of  money  soon  after  Cook'b  death.  He  paid  Pratt  £100  on  the  24th  ; 
he  paid  a  farmer  named  Spilsbury  £46  2s.  with  a  bank  of  England  note  for 
£50  on  the  22nd  ;  and  Bown,  a  draper,  a  sum  of  £60  or  thereabouts  in  two  £50 
notes,  on  the  20th(3).  The  general  result  of  these  money  transactions  is,  that 
Palmer  appropriated  to  his  own  use  all  Cook's  bets ;  that  he  tried  to 
appropriate  his  stakes  ;  and  that  shortly  before,  or  just  after  his  death,  he 
was  in  possession  of  between  £400  and  £600,  of  which  he  paid  Pratt  £400, 
though  very  shortly  before  he  was  being  pressed  for  money. 

On  Wednesday,  November  21st,  Mr.  Jones  went  up  to  London,  and  inform- 
ed Sfr.  Stephens,  Cook's  step-father,  of  his  step-son's  death.  Mr.  Stephens 
went  to  Lutterworth,  found  a  will  by  which  Cook  appointed  him  his  executor, 
[182]  and  then  went  on  to  Rugeley,  where  he  arrived  about  the  middle  of  the  day 
on  Thur8day.(4)  He  asked  Palmer  for  information  about  Cook's  affairs,  and 
he  replied,  ' '  There  are  £4,000  worth  of  bills  out  of  his,  and  I  am  sorry  to 
say  my  name  is  to  them  ;  but  I  have  got  a  paper  drawn  up  by  a  lawyer  and 
signed  by  Mr.  Cook  to  show  that  1  never  had  any  benefit  frOm  them."  Mr. 
Stephens  said  that  at  all  events  he  must  be  buried.  Palmer  o£fered  to  do  so 
himself,  and  said  that  the  body  ought  to  be  fastened  up  as  soon  as  possible. 
The  conversation  then  ended  for  the  time.  Palmer  went  out,  and  without 
authority  from  Mr.   Stephens  ordered   a  shell   and   a   strong  oak  coffin. (5) 

In  the  afternoon  Mr.  Stephens,  Palmer,  Jones,  and  a  Mr.  Gradlord,  Cook''s 
brother-in  law,  dined  together,  and  after  dinner  Mr.  Stephens  desired  Mr.  Jones 
to  fetch  Cook's  betting-book.  Jones  went  to  look  for  it,  but  was  unable  to  find 
it.  The  betting-book  had  last  been  seen  by  the  chambermaid.  Mills,  who  gave 
it  to  Cook  in  bed  on  the  Monday  night,  when  he  took  a  stamp  from  a  pocket  at 
the  end  of  it.  On  hearing,  that  the  book  could  not  be  found.  Palmer  said  it  was 
of  no  manner  of  use.  Mr.  Stephens  said  be  understood  Cook  bad  won  a  great 
deal  of  money  at  Shrewsbury,  to  which  Palmer  replied."  It's  no  use,  I  assure 
you  ;  when  a  man  dies,  his  bets  are  done  with."  He  did  not  mention  the  fact 
that  Cook's  bets  had  been  paid  to  Herring  on  the  Monday.  Mr.  Stephens  then 
said  that  the  book  must  be  found,  and  [133]  Palmer  answered  that  no  doubt  it 

(1)  Ak  to   these     inferences  see  section    114.  (3)  Condaot  (section  8). 

jQust.  (y).  (4)  Introductory  and  explanatory  (section  9). 

(2)  Ccndoct  (teoUon  8).    8ee   sectioh  66  aa  to  (6)  Admiasion   and  conduct   (sections  17.  18; 
notice  to  produce.    A*  to  the«e  ioferencee  see       sectioo  8). 

wetian  I14,illost.(9). 
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would  be.(l)  Before  leaving  the  inn  Mr.  Stephens  went  to  look  at  the  bodv, 
before  the  coffin  was  fastened  and  observed  that  both  hands  were  clenched. 
He  returned  at  once  to  town  and  went  to  his  attorney.  He  returned  to  Rogeley 
on  Saturday,  the  24th,  and  informed  Palmer  of  his  intention  to  have  a  post- 
mortem examination,  which  took  place  on  Monday,  26th.  (2) 

The  post-mortem   examination  Was  conducted  in  the  presence  of  Palmer 
by  Dr.  Harland,  Mr.  Devonshire,  a   medical  student,  assisting  Dr.   Monkton, 
and  Mr.    Newton.    The    heart    was    contracted    and    empty.    There  were 
numerous  small  yellowish  white  spots,  about  the  size  of  mustard-seed,  at  the 
larger  end  of  the  stomach.   The  upper  part  of  the  spinal  cord  was  in  its  natural 
state  ;  the  lower  part  was  not  examined  till  the  25th  January,  when  certain 
granules  were  found.    There  were  many  follicles  on  the  tongue,  apparently  of 
long  standing.    The    lungs    appeared  healthy    to   Dr.    ]£irland,    but  Hi. 
Devonshire  thought  that    there   was   some  congestion.  (3)    Some  points  in 
Palmer's   behaviour  both  before  and  after  the  post-mortem  examination, 
attracted  notice.    Newton  said  that  on  the  Sunday  night   he  sent  for  him, 
and  asked  what  dose  of  strychnine  would  kill  a  dog.     Newton  said  a  grain. 
He  asked  whether  it  would  be  found  in  the  [184]  stomach,  and  what  would  be 
the  appearance  of  the  stomach  after  death.     Newton   said   there   would  be 
no  inflammation,  and  he  did  not  think  it  would  be  found.     Newton  thought 
he  replied,  "  It's  all  right,"   as   if  speaking  to  himself,  and  added  that  he 
snapped  his  fingers.    "Whilst  Devonshire  was  opening   the  stomach  Palmer 
pushed   against  bim,  and  part  of  the  contents  of  the  stomach    was  spilt. 
Nothing    particular    being   found   in   the     stomach,    Palmer  observed  to 
Bamford,  "  They  will  not  hang  us  ^et."     As  they  were  all  crowding  together 
to  see  what  passed,  the  push  might  have  been  an  accident ;  and  as  Hr. 
Stephens'    suspicions   were    well  known,  the    remark    was   natural,  though 
coarse.  After  the  examination  was  completed,  the  intestines,  &c.,  were  put  into 
a  jar,  over  the  top  of  which  were  tied  two  bladders.    Palmer  removed  the 
jar  from  the  table  to  a  place  near  the  door,  and  when  it  was  missed  said  he 
thought  it  would  be  more  convenient.    When  replaced  it  was  found  that  a 
slit  had  been  cut  through  both  the  bladders.(4) 

After  the  examination  Mr.  Stephens  and  an  attorney's  clerk  took  the  jars 
containing  the  viscera,  fee,  in  a  fly  to  StafEord.(5)  Palmer  asked  the  postboy 
if  he  was  goina  to  drive  them  to  Stafford  ?  The  postboy  said,  ' '  I  believe  I  am." 
Palmer  said,  "  Is  it  Mr.  Stephens  you  are  going  to  take.  ?  "  He  said,  "  1 
believe  it  is."  Palmer  said,  "  I  suppose  you  are  going  to  take  the  jars?"  He 
said,  "  I  am,"  Palmer  asked  if  he  would  upset  them?  He  said,  "I  shall 
[185]  not."  Palmer  said  if  be  would  there  was  a  £10  note  for  him.  He  also 
said  something  about  its  being  "  a  humbugging  concern." (6)  Some  confusion 
was  introduced  into  this  evidence  by  the  cross-examination,  which  tended  to 
show  that  Palmer's  object  was  to  upset  Mr.  Stephens  and  not  the  jars,  but  at 
last  the  postboy  (J.  Myatt)  repeated  it  as  given  above.  Indeed,  it  makes 
little  difference  whether  Palmer  wished  to  upset  Stephens  or  the  jars,  as  they 
were  all  in  one  fly,  and  must  be  upset  together  if  at  all. 

Shortly  after  the  post-mortem  examination  an  inquest  was  held  before  Mr. 
Ward,  the  coroner.  It  began  on  the  29th  November  and  ended  on  the  6th 
December.  On  Sunday,  3rd  December,  Palmer  asked  Cheshire,  the  postmaster, 
"if  he  had  anything  fresh."  Cheshire  replied  that  he  could  not  open  a 
letter.    Afterwards,   however,  he  did  open  a  letter  from  Dr.  Alfred  Taylor, 

(1)  These  facta  and  sUtementa  together  make  it  (3)  Facta  supporting  opinions  of  experts  (aec. 
highly  probable  that  Palmer  stole  the  betting-       tion  46). 

book,  which  wonld  be  relevant  as  conduct  (aeo>  (4)  Conduct  (section  8). 

tions  8,  II).  (6)  Introductory  (sectioD  9). 

(2)  Introductory  to  what  follova  (section  9).  (6)  Conduct  (section  8). 
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who  had  analyzed  the  content  of  the  stomach,  Sk.,  to  Mr  Gardiner,  the 
attorney  for  the  prosecution,  and  informed  Palmer  that  Dr.  Taylor  said  in 
that  letter  that  no  traces  of  trychni  a  were  found.  Palmer  said  he  knew  they 
would  not,  and  he  was  quite  innocent.  Soon  afterwards  Palmer  wrote  to 
Mr.  Ward,  suggesting  various  questions  to  be  put  to  witnesses  at  the 
inquest,  and  saying  that  he  knew  Dr.  Taylor  had  told  Mr.  Gardiner  there 
were  no  traces  of  strychnia,  prussic  acid,  or  opium.  A  few  days  before  this,  on 
the  1st  December,  Palmer  had  sent  Mr.  Ward,  as  a  present,  a  codfish,  a  barrel 
of  oysters,  a  brace  of  [186]  pheasants,  and  a  turkey.(I)  These  circumstances 
certainly  prove  improper  and  even  criminal  conduct.  Cheshire  was  imprisoned 
for  hia  offence,  and  Lord  Campbell  spoke  in  severe  terms  of  the  conduct  of  the 
coroner ;  but  a  bad  and  unscrupulous  man,  as  Palmer  evidently  was,  might  act 
in  the  manner  described,  even  though  he  ^va8  innocent  of  the  particular  offence 
charged. 

A  medical  book  found  in  Palmer's  possession  had  in  it  some  MS.  notes  on 
the  subject  of  strychnine,  one  of  which  was, '  'It  kills  by  causing  tetanic  contrac- 
tion of  the  respiratory  muscles.' '  It  was  not  suggested  that  this  memorandum 
was  made  for  any  particular  purpose.  It  was  used  merely  to  show  that  Palmer 
was  acquainted  with  the  properties  and  effects  of  stTychnine.(2) 

This  completes  the  evidence  as  to  Palmer's  behaviour  before,  at,  and  after 
the  death  of  Cook.  It  proves  beyond  all  question  that,  having  the  strongest 
possible  motive  to  obtain  at  once  a  considerable  sum  of  money,  he  robbed  his 
friend  of  the  whole  of  the  bets  paid  to  Herring  on  the  Monday  by  a  series  of 
ingenious  devices,  and  that  he  tried  to  rob  him  of  the  stakes  ;  it  raises  the 
strongest  presumption  that  he  robbed  Cook  of  the  £300  which,  as  Cook  sup- 
posed, was  sent  up  to  Pratt  on  the  16th,  and  that  he  stole  the  money  which 
he  had  on  his  person,  and  had  received  at  Shrewsbury;  it  proves  that  he  forged 
his  name  the  night  before  he  died,  and  that  he  tried  to  procure  a  fraudulent 
attestation  to  [187]  another  forged  document  relating  to  his  affairs  the  day  after 
he  died.  It  also  proves  that  he  had  every  opportunity  of  administering  poison 
to  Cook,  that  he  told  repeated  lies  about  his  state  of  health,  and  that  he  pur- 
chased deadly  poison,  for  which  he  had  no  lawful  use,  on  two  separate 
occasions  shortly  before  two  paroxysms  of  a  similar  character  to  each  other, 
the  second  of  which  deprived  him  of  life. 

The  rest  of  the  evidence  was  directed  to  prove  that  the  symptoms  of  which 
Cook  died  were  those  of  poisoning  by  strychnine,  and  that  antimony,  which 
was  never  prescribed  for  him,  was  found  in  his  body.  Evidence  was  also  given 
in  the  course  of  the  trial  as  to  the  state  of  Cook's  health. 

At  the  time  of  his  death  Cook  was  about  twenty-eight  years  of  age.  Both 
his  father  and  mother  died  young,  and  his  sister  and  half-brother  were  not 
robust.  He  inherited  from  his  father  about  £12,00()  and  was  articled  to  a  solici- 
tor. Instead  of  following  up  that  profession  he  betook  himself  to  sporting  pur- 
suits, and  appears  to  have  led  a  rather  dissipated  life.  He  suffered  from  syphilis, 
and  was  in  the  habit  of  occasionally  consulting  Dr.  Savage  on  the  state  of  his 
health.  Dr.  Savage  saw  him  in  November  1864,  in  May,  in  June,  towards 
the  end  of  October,  and  again  early  in  November  1855,  about  a  fortnight  before 
his  death,  so  that  he  had  ample  means  of  giving  satisfactory  evidence  on  the 
subject,  especially  as  he  examined  him  carefully  whenever  he  came.  Dr.  Savage 
said  that  he  had  two  shallow  ulcers  on  the  tongue  corresponding  to  bad  teeth ; 
that  he  had  also  a  sore  throat,  one  of  his  ton8ils[188]  being  very  large,  red,  and 
tender,  and  the  other  very  small.  Cook  himself  was  afraid  that  these  symptoms 
were  syphilitic,  but  Dr.  Savage  thought  decidedly  that  they  were  not.  He  also 
noticed  '  'an  indication  of  pahnonary  affection  under  the  left  lung. ' '     Wishing 

(1>  Ccodoct  and  facta  introductory  thereto  (»eo-  (2)  Fact  •hoving  knowledge  (aection  U). 

tion*  8,  9). 


Digitized  by  CjOOQIC 


64  INTRODUCTION. 

to  get  him  away  from  his  turf  associates,  Dr.  Savage  recommended  him  to  go 
abroad  for  the  winter.  His  general  health  Dr.  Savage  considered  good  for  a 
man  who  was  not  robust.  Mr.  Stephens  said  that  when  he  last  saw  him  alive 
he  was  looking  better  than  he  had  looked  for  some  time,  and  on  his  remarking, 
' '  You  do  not  look  anything  of  an  invalid  now, ' '  Cook  struck  himself  on  the 
breast,  and  said  he  was  quite  well.  His  friend,  Mr.  Jones,  also  said  that  his 
health  was  generally  good,  though  he  was  not  very  robust,  and  that  he  botti 
hunted  and  played  at  cricket. (1) 

On  the  other  hand,  witnesses  were  called  for  the  prisoner  who  gave  a 
difierent  account  of  his  health.  A  Mr.  Sargent  said  he  was  with  him  at 
Liverpool  a  week  before  the  Shrewsbury  races,  that  he  called  his  attention  to 
the  state  of  his  mouth  and  throat,  and  the  back  part  of  his  tongue  was  in  a 
complete  state  of  ulcer.  "  I  said,  "  added  the  witness,  "  I  was  surprised 
he  could  eat  and  drink  in  the  state  his  mouth  was  in.  He  said  he  had  been 
in  that  state  for  weeks  and  months,  and  now  he  did  not  take  notice  of  it.  " 
This  was  certainly  not  consistent  with  Dr.  Savage's  evidence.(l) 

Such  being  the  state  of  health  of  Cook  at  the  time  of  his[139]  death,  the  next 
question  was  as  to  its  cause.  The  prosecution  contended  that  the  symptoms 
which  attended  it  proved  that  he  was  poisoned  by  strychnia.  Several  eminent 
physicians  and  surgeons — Mr.  Curling,  Dr.  Todd,  Sir  Benjamin  Brodie,  Mr. 
Daniel,  and  Mr.  Solly — gave  an  account  of  the  general  character  and  causes  of 
the  disease  of  tetanus.  Mr.  Curling  said  that  tetanus  consists  of  spasmodic  affec- 
tion of  the  voluntary  muscles  of  the  body  which  at  last  ends  in  death,  produced 
either  by  sufEocation  caused  by  the  closing  of  the  windpipe  or  by  the  wearing 
effect  of  the  severe  and  painful  struggles  which  the  muscular  spasms  produce. 
Of  this  disease  there  are  three  forms, — idiopathic  tetanus,  which  is  produced 
without  any  assignable  external  cause;  traumatic  tetanus,  which  results  from 
wounds  ;  and  the  tetanus  which  is  produced  by  the  administration  of  strychnia, 
bruschia,  and  nux  vomica,  all  of  which  are  difierent  forms  of  the  same  poison. 
Idiopathic  tetanus  is  a  very  rare  disease  in  England.  Sir  Benjamin  Brodie 
had  seen  only  one  doubtful  case  of  it.  Mr.  Daniel,  who  for  twenty-eight  years 
was  surgeon  to  the  Bristol  Hospital,  saw  only  two.  Mr.  Nunneley,  professor 
of  surgery  at  Leeds,  had  seen  four.  In  India,  however,  it  is  comparatively 
common  :  Mr.  Jackson,  in  twenty-five  years'  practice  there,  saw  about  forty 
cases.  It  was  agreed  on  all  hands,  that  though  the  exciting  cause  of  the  two 
diseases  is  difierent,  their  symptoms  are  the  same.  They  were  described  in 
similar  terms  by  several  of  the  witnesses.  Dr.  Todd  said  the  disease  begins 
with  stifiness  about  the  jaw,  the  symptoms[140]  then  extend  themselves  to 
the  other  muscles  of  the  trunk  and  body.  They  gradually  develop  themselves. 
When  once  the  disease  has  begun  there  are  remissions  of  severity,  but  not 
complete  intermission  of  the  symptoms.  In  acute  cases  the  disease  terminates 
in  three  or  four  days.  In  chronic  cases  it  will  go  on  for  as  much  as  three 
weeks.  There  was  some  question  as  to  what  was  the  shortest  case  upon  record. 
In  a  case  mentioned  by  one  of  the  prisoner's  witnesses,  Mr.  Ross,  the  patient 
was  said  to  have  been  attacked  in  the  morning,  either  at  eleven  or  some  hours 
earlier,  it  did  not  clearly  appear  which,  and  to  have  died  at  half-past  seven  in 
the  evening.  This  was  the  shortest  case  specified  on  either  side,  though  its 
duration  was  not  accurately  determined.  As  a  rule,  however,  tetanus, 
whether  traumatic  or  idiopathic,  was  said  to  be  a  matter  not  of  minutes,  or 
even  of  hours,  but  of  d3ys.(2) 

Such  being  the  nature  of  tetanus,  traumatic  and  idiopathic,  four  questions 
arose.    Did  Cook  die  of  tetanus  ?    Did  he  die  of  traumatic  tetanus  ?    Did  he 


(1)  Stftte  of  things  under  which  crime  wna  com-       were  founded  (Beotions  45,  46).     The  nst  ol  the 
mitted  (section  7).  evidence  falla  under  thia  head. 

(2)  Opmions  of  pxperte,  and  facts  on  which  they 
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die  of  idiopathic  tetanus  ?  Did  he  die  of  the  tetanus  produced  by  strychnia  ? 
The  case  for  the  prosecution  upon  these  questions  was,  first,  that  he  did  die  of 
tetanus.  Mr.  Ciuling  said  no  doubt  there  was  spasmodic  action  of  the  muscles 
(which  was  his  definition  of  tetanus)  in  Cook's  case  ;  and  even  Mr.  Nunneley, 
the  principal  witness  for  the  prisoner  who  contended  that  the  death  of  Cook 
was  [141  ]  caused  neither  by  tetanus  in  its  ordinary  forms  nor  by  the  tetanus  of 
strychnia,  admitted  that  the  paroxysm  described  by  Mr.  Jones  was  "very  like" 
the  paroxysm  of  tetanus.  The  close  general  resemblance  of  the  symptoms  to 
those  of  tetanus  was  indeed  assumed  by  all  the  witnesses  on  both  sides,  as 
was  proved  by  the  various  distinctions  which  were  stated  on  the  side  of  the 
Crown  between  Cook's  symptoms  and  those  of  traumatic  and  idiopathic 
tetanus,  and  on  the  side  of  the  prisoner  between  Cook's  sjrmptoms  and  the 
symptoms  of  the  tetanus  of  strychnia.  It  might,  therefore,  be  considered 
to  be  established  that  he  died  of  tetanus  in  some  form  or  other. 

The  next  point  asserted  by  the  prosecution  was,  that  he  did  not  die  of 
traamatic  or  idiopathic  tetanus,  because  there  was  no  wound  on  his  body,  and 
aiso  because  the  course  of  the  sjrmptoms  was  different.  They  further 
siwrted  that  the  symptoms  were  those  of  poison  by  strychnia. 

Upon  these  points  the  evidence  was  as  follows  : — Mr.  Curling  was  asked,  Q. 
'•  Were  the  symptoms  consistent  with  any  form  of  traumatic  tetanus  which 
hag  ever  come  under  your  knowledge  or  observation  ?  "  He  answered,  "No." 
Q.  ' '  What  distinguished  them  from  the  cases  of  traumatic  tetanus  which  you 
have  described  ?"  A.  "  There  was  the  sudden  onset  of  the  fatal  sjrmptoms. 
In  all  cases  that  have  fallen  under  my  notice  the  disease  has  been  preceded  by 
the  milder  symptoms  of  tetanus."  Q.  "  Gradually  progressing  to  their 
complete  development,  and  completion,  and  death  1  "  A.  "Yes.  "  He  also 
[142]  mentioned  "  the  sudden  onset  and  rapid  subsidence  of  the  spasms  "  as 
inconsistent  vrith  the  theory  of  either  traumatic  or  idiopathic  tetanus  ;  and  he 
said  he  had  never  known  a  case  of  tetanus  which  ran  its  course  in  less  than  eight 
or  ten  hours.  In  the  one  case  which  occupied  so  short  a  time,  the  true  period 
could  not  be  ascertained.  In  general,  the  time  required  was  from  one  to  several 
days.  Sir  Benjamin  Brodie  was  asked,  "  In  your  opinion,  are  the  symptoms 
those  of  traamatic  tetanus  or  not  ?  "  He  replied,  "  As  far  as  the  spasmodic 
contraction  of  the  muscles  goes,  the  symptoms  resemble  those  of  traumatic 
tetanus ;  as  to  the  course  which  the  symptoms  took,  that  was  entirely 
different.' '  He  added,  ' '  The  symptoms  of  traumatic  tetanus  always  begin  as 
far  as  1  have  seen,  very  gradually,  the  stiffness  of  the  lower  jaw  being,  I 
beUeve,  the  symptom  first  complained  of — at  least,  so  it  has  been  in  my 
experience ;  then  the  contraction  of  the  muscles  of  the  back  is  always  a  later 
symptom,  generally  much  later;  the  muscles  of  the  extremities  are  affected 
in  a  much  less  degree  than  those  of  the  neck  and  tnmk,  except  in  some 
cases,  where  the  infury  has  been  in  a  limb,  and  an  early  symptom  has  been  a 
contraction  of  the  muscles  of  that  limb.  I  do  not  myself  recollect  a  case  in 
which  in  ordinary  tetanus  there  was  that  contraction  of  the  muscles  of  the 
hand  which  I  understand  was  stated  to  have  existed  in  this  instance.  The 
ordinary  tetanus  rarely  runs  it'  course  in  less  than  two  or  three  days,  and 
often  is  protracted  to  a  much  longer  period  ;  I  know  one  case  only  in  which 
the  (iUsease  was  [143]  said  to  have  terminated  in  twelve  hours."  He  said,  in 
conclusion,  ' '  I  never  saw  a  case  in  which  the  symptoms  described  arose  from 
any  disease ;  when  I  say  that,  of  course  I  refer  not  to  the  particular 
symptoms,  but  to  the  general  course  which  the  symptoms  took.' '  Mr.  Daniel 
being  asked  whether  the  symptoms  of  Cook  cotild  be  referred  to  idiopathic  or 
traumatic  tetanus,  said,  "ui  my  judgment  they  could  not."  He  also  said 
that  he  shoiUd  repeat  Sir  Ben|amin  Brodie' s  words  if  he  were  to  enumerate 
the  distinctions.  Mr.  Solly  said  that  the  symptoms  were  not  referable  to 
any  disease  he  ever  witnessed  ;  and  Dr.  Todd  said,  "  I  think  the  symptoms 
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were  those  of  strychnia.  "     The  same  opinion  was  expressed  with  equal 
confidence  by  Dr.  Alfred  Taylor,  Dr.  Rees,  and  Mr.  Christison. 

In  order  to  support  this  general  evidence  witnesses  were  called  who  gave 
account  of  three  fatal  cases  of  poisoning  by  strychnia,  and  of  one  case  in 
which  the  patient  recovered.  The  first  of  the  fatal  cases  was  that  of  Agnes 
French,  or  Senet,  who  was  accidentally  poisoned  at  Glasgow  Infirmary,  in 
1845,  by  some  pills  which  she  took,  and  which  were  intended  for  a  paralytic 
patient.  According  to  the  nurse,  the  girl  was  taken  ill  three  quarters  of  an 
hour,  according  to  one  of  the  physicians  (who,  however,  was  not  present) 
twenty  minutes  after  she  swallowed  the  pi  Us.  She  fell  suddenly  back  on  the 
floor  ;  when  her  clothes  were  cut  off  she  was  stiff,  "just  like  a  poker,"  her  arms 
were  stretched  out,  her  hands  clenched  ;  she  vomited  slightly  ;  she  had  no 
lockjaw ;  [144]  there  was  a  retraction  of  the  mouth  and  &ce,  the  head  was 
bent  back,  the  spine  curved.  She  went  into  severe  paroxysms  every  few 
seconds,  and  died  about  an  hour  after  the  symptoms  began.  She  was  perfectly 
conscious.    The  heart  was  found  empty  on  examination. 

The  second  case  described  was  that  of  Mrs.  Serjeantson  Smyth,  who  vas 
accidentally  poisoned  at  Romsey  in  1848,  by  strychnine  put  into  a  dose  of  ordi- 
nary medicme  instead  of  salicine.  She  took  the  dose  about  five  or  ten  minutes 
after  seven  ;  in  five  or  ten  minutes  more  the  servant  was  alarmed  by  a  violent 
ringing  of  the  bell.  She  found  her  mistress  leaning  on  a  chair,  went  out  to  send 
for  a  doctor,  and  on  her  return  found  her  on  the  floor.  She  screamed  loudly. 
She  asked  to  have  her  legs  pulled  straight  and  to  have  water  thrown  over  her. 
A  few  minutes  before  she  died  she  said,  "  Turn  me  over  ;  "  she  was  turned 
over,  and  died  very  quietly  almost  immediately.  The  fit  lasted  about  an 
hour.  The  hands  were  clenched,  the  feet  contracted,  and  on  a  post-mortem 
examination  the  heart  was  found  empty. 

The  third  case  was  that  of  Mrs.  Dove,  who  was  poisoned  at  Leeds  by  her 
husband  (for  which  he  was  afterwards  hanged)  in  February,  1856.  She  had 
five  attacks  on  the  Monday,  Wednesday,  Thursday,  Friday,  and  Saturday  of 
the  week  beginning  February  24th.  She  had  prickings  in  the  legs  and  twitch- 
ings  in  the  hands.  She  asked  her  husband  to  rub  her  arms  and  legs  before  the 
spasms  came  on,  but  when  they  were  strong  she  could  not  bear  her  legs  to  be 
touched.  The  fatal  attack  in  her  case  lasted  two  [146]  hours  and  a  half.  The 
hands  were  semi-bent,  feet  strongly  arched.  The  lungs  were  congested  :  the 
spinal  cord  was  also  much  congested.  The  head  being  opened  first,  a  good 
deal  of  blood  flowed  out,  part  of  which  might  flow  from  the  heart. 

The  case  in  which  the  patient  recovered  was  that  ot  a  paralytic  patient 
of  Mr.  Moore's.  He  took  an  overdose  of  strychnia,  and  in  about  three- 
quarters  of  an  hour  Mr.  Moore  found  him  stiffened  in  every  limb.  His  head 
was  drawn  back;  he  was  screaming  and  "frequently  requesting  that  we 
should  turn  him,  move  him,  rub  him."  His  spine  was  drawn  back.  He 
snapped  at  a  spoon  with  which  an  attempt  was  made  to  administer  medicine, 
and  was  perfectly  conscious  during  the  whole  time. 

Dr.  Taylor  and  Dr.  Owen  Rees  examined  Cook's  body.  They  found'no 
strychnia,  but  they  found  antimony  in  the  liver,  the  left  kidney,  the  spleen, 
and  also  in  the  blood. 

The  case  for  the  prosecution  upon  this  evidence  was,  that  the  svmptoms 
were  those  of  tetanus,  and  of  tetanus  produced  by  strychnia.  The  case  for  the 
prisoner  was,  first,  that  several  of  the  symptoms  observed  were  inconsistent 
with  strychnia  ;  and  secondly,  that  all  of  them  might  be  explained  on  other 
hypotheses.  Their  evidence  was  given  in  part,  but  their  own  witnesses,  and  in 
part  by  the  witnesses  for  the  Crown  in  cross-examination.  The  replies  suggest- 
ed by  the  Crown  were  founded   partly  on  the  evidence  of  the»r  own  witnesses 
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given  by  way  of  anticipation,  and  partly  by  the  evidence  obtained  from  the 
witnesses  for  the  prisoner  on  cross-examination. 

[146]  The  first  and  most  conspicuous  argument  on  behalf  of  the  prisoner 
wasjwhat  the  fact  that  no  strychnia  was  discovered  by  Dr.  Taylor  and  Dr.  Rees 
was  inconsistent  with  the  theory  that  any  had  been  administered.  The 
material  part  of  Dr.  Taylor's  evidence  upon  this  point  was,  that  he  had 
examined  the  stomach  and  intestines  of  Cook  for  a  variety  of  poisons,  sttychnia 
among  others,  without  success.  The  contents  of  the  stomach  were  gone, 
though  the  contents  of  the  intestines  remained,  and  the  stomach  itself  had 
been  cut  open  from  end  to  end,  and  turned  inside  out,  and  the  mucous  surface 
on  which  poison,  if  present,  would  have  been  found  was  rubbing  against  the 
surface  of  the  intestines.  This  Dr.  Taylor  considered  a  most  unfavourable 
conation  for  the  discovery  of  poison,  and  Mr.  Christison  agreed  with  him. 
Several  of  the  prisoner's  witnesses  on  the  contrary — Mr.  Nunneley,  Dr. 
Letheby,  and  Mr.  Rogers, — thought  that  it  would  only  increase  the  difficulty 
of  the  operation,  and  not  destroy  its  chance  of  success. 

Apart  from  this,  Dr.  Taylor  expressed  his  opinion  that  from  the  way  in 
which  strychnia  acts,  it  might  be  impossible  to  discover  it  even  if  the  circum- 
stances were  favourable.     The  mode  of  testing  its  presence  in  the  stomach  is  to 
treat  the  stomach  in  various  ways,  until  at  last  a  residue  is  obtained  which, 
upon  the  application  of  certain  chemical  ingredients,  changes  its  colour  if  strych- 
nia  is  present.    All  the  witnesses  agreed  that  strychnia  acts  by  absorption — 
that  is,  it  is  taken  up  from  the  stomach  by  the  absorbents,  thence  it  passes  into 
the  blood,  thence  into  the  solid  [147]  part  of  the  body,  and  at  some  stage  of  its 
progress  causes  death  by  its  action  on  the  nerves  and  muscles.    Its  noxious 
effects  do  not  begin  till  it  has  left  the  stomach.    From  this  Dr.  Taylor  argued 
that  if  a  minimum  dose  were  administered,  none  would  be  left  in  the  stomach 
at  the  time  of  death,  and  therefore  none  could  be  discovered  there.     He  also 
said  that  if  the  strychnia  got  into  the  blood  before  examination,  it  would  be 
difinsed  over  the  whole  mass,  and  so   no   more   than  an  extremely  minute 
portion  would  be  present  in  any  given   quantity.     If  the  dose  were   half  a 
grain,  and  there  were  twenty-five  pounds  of  blood  in  the  body,  each  pound 
of  blood  would  contain  only  one-fiftieth  of  a  grain.    He  was  also  of  opinion 
that  the  "strychnia  undergoes  some  chemical  change  by  reason  of  which  its 
presence  in  small  quantities  in  the  tissues  cannot  be  detected.    In  short,  the 
result  of  his  evidence  was,  that  if  a  minimum  dose  were  administered,  it  was 
uncertain  whether  strychnia  would  be  present  in  the  stomach  after  death, 
and  that  if  it  was  not  in  the  stomach,  there  was  no  certainty  that  it  could  be 
found  at  all.     He  added  that  he  considered  the  colour  tests  fallacious,  be- 
cause the  colours  might  be  produced  by  other  substances. 

Dr.  Taylor  further  detailed  some  experiments  which  he  had  tried  upon  ani- 
mals jointly  with  Dr.  Rees,  for  the  purpose  of  ascertaining  whether  strychnia 
could  always  be  detected .  He  poisoned  four  rabbits  with  strychnia,  and  applied 
the  tests  for  strychnia  to  their  bodies.  In  one  case,  where  two  grains  had  been 
administered  at  intervals,  he  obtained  proof  of  the  presence  of  strychnia  both 
by  a  bitter  [148]  taste  and  by  the  colour.  In  a  case  where  one  grain  was  ad- 
ministered, he  obtained  the  taste  but  not  the  colour.  In  the  other  two  cases, 
where  he  administered  one  grain  and  half  a  grain  respectively,  he  obtained  no 
indications  at  all  of  the  presence  of  strychnia.  These  experiments  proved  to 
demonstration  that  the  fact  that  he  did  not  discover  strychnia  did  not  prove 
that  no  strychnia  was  present  in  Cook's  body. 

Mr.  Nunneley,  Mr.  Herapath,  Mr.  Rogers,  Dr.  Letheby  and  Mr.  Wrightson 
contradicted  Dr.  Taylor  and  Dr.  Rees  upon  this  part  of  their  evidence.  They 
denied  the  theory  that  strychnine  undergoes  any  change  in  the  blood 
and  they  professed  their  own  ability  to  discover  its  presence  even  in  most 
minttte  quantities  in  any  body  into  which  it  had  been  introduoedi  and  their 
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belief  that  the  colour  tests  were  satisfactory.  Mr.  Herapath  said  that  he  had 
found  strychnine  in  the  blood  and  in  a  small  part  of  the  liver  of  a  dog  poisoned 
by  it ;  and  he  also  said  that  he  could  detect  the  fifty-thousandth  part  of  a  grain 
if  it  were  unmixed  with  organic  matter.  Mr.  Wrightson  ( who  was  highly 
complimented  by  Lord  Campbell  for  the  way  in  which  he  gave  his  evidence  ) 
ako  said  that  he  should  expect  to  find  strychnia  if  it  were  present,  and  that 
he  had  found  it  in  the  tissues  of  an  animal  poisoned  by  it. 

Here,  no  doubt,  there  was  a  considerable  conflict  of  evidence  upon  a  point 
on  which  it  was  very  difficult  for  unscientific  persons  to  pretend  to  hare  any 
opinion.  The  evidence  given  for  the  prisoner,  however,  tended  to  prove  not 
80  much  that  there  was  no  strychnia  in  Cook's  body,  [149J  as  that  Dr.  Taylor 
aught  to  have  found  it  if  there  was.  In  other  words,  it  had  less  to  do  with 
the  guilt  or  innocence  of  the  prisoner,  than  with  the  question  whether  Mr. 
Nunneley  and  Mr.  Herapath  were  or  were  not  better  analytical  chemists 
than  Dr.  Taylor.  The  evidence  could  not  even  be  considered  to  shake  Dr.  Tay- 
lor's credit,  for  no  part  of  the  case  rested  on  his  evidence  except  the  discovery 
of  the  antimony,  as  to  which  he  was  corroborated  by  Mr.  Brande,  and  was  not 
contradicted  by  the  prisoner' s  witnesses.  His  opinion  as  to  the  nature  of  Cook's 
symptoms  was  shared  by  many  other  medical  witnesses  of  the  highest  eminence, 
whose  credit  was  altogether  unimpeached.  The  prisoner's  counsel  were  placed 
in  a  curious  difficulty  by  this  state  of  the  question.  They  had  to  attack,  and 
did  attack,  Dr.  Taylor's  credit  vigourously  for  the  purpose  of  rebutting  his 
conclusion  that  Cook  might  have  been  poisoned  by  strychnine  ;  yet  they  had 
also  to  maintain  his  credit  as  a  skilful  analytical  chemist,  for  if  they  destroyed 
it,  the  fact  that  he  did  not  find  strychnine  went  for  nothing.  Thiis  dilemma 
was  fatal.  To  admit  his  skill  was  to  admit  their  client's  guilt.  To  deny  it  was 
to  destroy  the  value  of  nearly  all  their  own  evidence.  The  only  possible 
course  was  to  admit  his  skill  and  deny  his  good  faith,  but  this  too  was  useless 
for  the  reason  just  mentioned. 

Another  argument  used  on  behalf  of  the  prisoner  was  that  some  of  the 
symptoms  of  Cook's  death  were  inconsistent  with  poisoning  by  strychnine.  Mr. 
Nunneley  and  Dr.  Letheby  thought  that  the  facts  that  Cook  sat  up  in  [160]  bed 
when  the  attack  came  on,  that  he  moved  his  hands,  and  swallowed,  and  asked 
to  be  rubbed  and  moved,  showed  more  power  of  voluntary  motion  than  was 
consistent  with  poisoning  by  strychnia.  But  Mrs.  Serjeantson  Smyth  got  out 
of  bed  and  rang  the  bell,  and  both  she,  Mrs.  Dove,  and  Mr.  Moore's  patient 
begged  to  be  rubbed  and  moved  before  the  spasms  came  on.  Cook's  move- 
ments were  before  the  paroxysm  set  in.  and  the  first  paroxysm  ended  his  life. 

Mr.  Nunneley  referred  to  the  fact  that  the  heart  was  empty,  and  said  that, 
in  his  experiments,  he  always  found  that  the  right  side  of  the  heart  of  the 
poisoned  animals  was  full. 

Both  in  Mrs.  Smyth's  case,  however,  and  in  that  of  the  girl  Senet,  the  heart 
was  found  empty ;  and  in  Mrs.  Smyth's  case  the  chest  and  abdomen  were 
opened  first,  so  that  the  heart  was  not  emptied  by  the  opening  of  the  head. 
Mr.  Chiistison  said  that  if  a  man  died  of  spasms  of  the  heart,  the  heart  would 
be  emptied  by  them,  and  Would  be  found  empty  after  death,  so  that  the 
presence  or  absence  of  the  blood  proved  nothing. 

Mr.  Nunneley  and  Dr.  Letheby  also  referr  ed  to  the  length  of  time  before 
the  symptoms  appeared,  as  inconsistent  wit  h  poisoning  by  strychnine.  The 
time  between  the  administration  of  the  pills  and  the  paroxysm  was  not 
accurately  measured.  It  might  have  been  an  hour,  or  a  little  less,  or  more ;  but 
the  poison,  if  present  at  all,  was  administered  in  pills,  which  would  not  begin 
to  operate  till  they  were  broken  up,  and  the  rapidity  with  which  they 
[151]  would  be  broken  up  would  depend  upon  the  materials  of  which  they  were 
made.  Mr.  Christison  said  that  if  the  pills  were  made  up  with  resinons 
materials,  such  as  are  within    the  knowledge  of   every  medical  man,  their 
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operation  would  be  delayed.  He  added,  "  I  do  not  think  we  can  fix,  with  our 
present  knowledge,  the  precise  time  iorthe  "poison  beginning  to  operate." 
According  to  the  account  of  one  witness  in  Agnes  French's  case,  the  poison 
did  not  operate  for  three-quarters  of  an  hour,  though  probably  her  recollection 
of  the  time  was  not  very  accurate  after  ten  years.  Dr.  Taylor  also  referred 
(in  cross-examination)  to  cases  in  which  an  hour  and  a  half,  or  even  two 
hours  elapsed,  before  the  symptoms  showed  themselves. 

These  were  the  principal  points  in  Cook's  symptoms  said  to  be  inconsis- 
tent with  the  administration  of  strychnia.  All  of  them  appear  to  have  been 
satisfactorily  answered.  Indeed,  the  inconsistency  of  the  symptoms  with 
strychnia  was  faintly  maintained.  The  defence  turned  rather  on  the  possibility 
of  showing  that  they  were  consistent  with  some  other  disease. 

In  order  to  make  out  this  point  various  suggestions  were  made.  In  the 
cross-examination  of  the  different  witnesses  for  the  Crown,  it  was  frequently 
suggested  that  the  case  was  one  of  traumatic  tetanus,  caused  by  syphilitic  sores; 
bot  to  this  there  were  three  fatal  objections.  In  the  first  place,  there  were  no 
syphilitic  sores  ;  in  the  second  place,  no  witness  for  the  prisoner  said  that  he 
thought  that  it  was  a  case  of  traumatic  tetanus  ;  and  in  the  third  place,  several 
doctors  of  great  experience  in  respect  of  syphilis — specially  [152]  Dr.  Lee,  the 
physician  to  the  Lock  Hospital — declared  that  they  never  heard  of 
syphilitic  sores  producing  tetanus.  Two  witnesses  for  the  prisoner  were 
called  to  show  that  a  man  died  of  tetanus  who  had  sores  on  lus  elbow  and 
elsewhere,  which  were  possibly  sjrphilitic  ;  but  it  did  not  appear  whether  he  had 
robbed  or  hurt  them,  and  Cook  had  no  symptoms  of  the  sort. 

Another  theory  was  that  the  death  was  caused  by  general  convulsions. 
This  was  advanced  by  Mr.  Nunneley  ;  but  he  was  unable  to  mention  any  case  in 
which  general  convulsions  had  produced  death  without  destroying  conscious- 
ness. He  said  vaguely  he  had  heard  of  such  cases,  but  had  never  met  with  one. 
Dr.  McDonald,  of  Garnkirk,  near  Glasgow,  said  that  he  considered  the  case  to  be 
one  of  "epileptic  convulsions  with  tetanic  complications."  But  he  also  failed 
to  mention  an  instance  in  which  epilepsy  did  not  destroy  consciousness.  This 
witness  assigned  the  most  extraordinary  reasons  for  supposing  that  it  was 
a  case  of  this  form  of  epilepsy.  He  said  that  the  fit  might  have  been  caused  by 
sexual  excitement,  though  the  man  was  ill  at  Rugeley  for  nearly  a  week  before 
his  death  ;  and  that  it  was  within  the  range  of  possibility  that  sexual  inter- 
course might  produce  a  convulsion  fit  after  an  interval  of  a  fortnight. 

Both  Mr.  Nunneley  and  Dr.  McDonald  were  cross-examined  with  great 
closeness.  Each  of  them  was  taken  separately  through  all  the  various  symptoms 
of  the  case,  and  asked  to  point  out  how  they  difiered  from  those  of  poisoning  by 
strychnia,  and  what  were  the  reasons  why  they  should  be  supposed  to  arise  from 
anything  else.  After  [158]  a  great  deal  of  trouble  Mr.  Nunneley  was  forced  to 
admit  that  the  symptoms  of  the  paroxysm  were  "very  like  "  those  of  strychnia, 
and  that  the  various  predisposing  causes  which  he  mentioned  as  likely  to  pro- 
dace  convulsions  could  not  be  shown  to  have  existed.  He  said,  for  instance, 
that  excitement  and  depression  of  spirits  might  predispose  to  convulsions  ; 
but  the  only  excitement  under  which  Cook  had  laboured  was  on  winning  the  race 
a  week  before  ;  and  as  for  depression  of  spirits,  he  was  laughing  and  joking  with 
Mi.  Jones  a  few  hours  before  his  death.  Dr.  McDonald  was  equally  unable 
to  give  a  satisfactory  explanation  of  these  difficulties.  It  is  impossible  by 
any  abridgment  to  convey  the  full  effect  which  these  cross-examinations  pro- 
duced. They  deserve  to  be  carefully  studied  by  any  one  who  cares  to  under- 
stand the  full  effect  of  this  great  instrument  for  the  manifestation  not  merely 
of  truth,  but  of  accuracy  and  fairness. 

Of  the  other  witnesses  for  the  prisoner,  Mr.  Herapath  admitted  that  he 
had  said  that  he  thought  that  there  was  strychnine  in  the  body,  but  that  Dr. 
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Taylor  did  not  know  how  to  find  it.  He  added  that  he  got  his  impression 
from  nevrspaper  reports  ;  bat  it  did  not  appear  that  they  differed  from  the 
evidence  given  at  the  trial.  Dr.  Letheby  said  that  the  symptoms  of  Cook- 
were  irreconcilable  with  everything  that  he  was  acquainted  with — strychni* 
poison  included.  He  admitted,  however,  that  they  were  not  inconsistent 
with  what  he  had  heard  of  the  symptoms  of  Mrs.  Serjeantson  Smyth  who 
was  undoubtedly  poisoned  by  strychnine.  Mr.  Partridge  was  called  to 
[164]  show  that  the  case  might  be  one  of  arachnitis,  or  inflammation  of  one  of 
the  membranes  of  the  spinal  cord  caused  by  two  granules  discovered  there.  In 
cross-examination  he  instantly  admitted  with  perfect  frankness,  that  he  did  not 
think  the  case  was  one  of  arachnitis,  as  the  symptoms  were  not  the  same. 
Moreover,  on  being  asked  whether  the  symptoms  described  by  Mr.  Jones  were 
consistent  with  poisoning  by  strychnia,  he  said,  ' '  Quite  ; ' '  and  he  concluded 
by  saying  that  in  the  whole  course  of  his  experience  and  knowledge  he  had 
never  seen  such  a  death  proceed  from  natural  causes.  Dr.  Robinson,  from 
Newcastle,  was  called  to  show  that  tetanic  convulsions  preceded  by  epilepsy 
were  the  cause  of  death.  He,  however,  expressly  admitted  in  cross-examina- 
tion that  the  symptoms  were  consistent  with  strychnia,  andthat  some  of  them 
were  inconsistent  with  epilepsy.  He  said  that  in  the  absence  of  any  other 
cause,  if  he  "  put  aside  the  hypothesis  of  strychnift,  ' '  he  would  ascribe  it 
to  epilepsy  ;  and  that  he  thought  the  granules  in  the  spinal  cord  might  have 
produced  epilepsy.  The  degree  of  importance  attached  to  these  granules  by 
different  witnesses  varied.  Several  of  the  witnesses  for  the  Crown  considered 
them  unimportant.  The  last  of  the  prisoner's  witnesses  was  Dr.  Richardson, 
who  said  the  disease  might  have  been  angina  pectoris.  He  said,  however,  that 
the  symptoms  of  angina  pectoris  were  so  like  those  of  strychnine  that  he  should 
have  great  difficulty  in  distinguishing  them  from  each  other. 

The  fact  that  antimony  was  found  was  never  seriously  disputed,  nor  could 
it  be  denied  that  its  administration  [166]  would  account  for  all  the  symptoms  of 
sickness,  Ac.,  which  occurred  during  the  week  before  Cook's  death.  No  one 
but  the  prisoner  could  have  administered  it. 

The  general  result  of  the  whole  evidence  on  both  sides  appears  to  be  to  prove 
beyond  all  reasonable  doubt  that  the  symptoms  of  Cook's  death  were  perfectly 
consistent  with  those  of  poisoning  by  strychnine,  and  that  there  was  strong 
reason  to  believe  that  they  were  inconsistent  with  any  other  cause.  Coupling 
this  with  the  proof  that  Palmer  bought  strychnia  just  before  each  of  the  two 
attacks,  and  that  he  robbed  Cook  of  all  his  property,  it  is  impossible  to  doubt 
the  propriety  of  the  verdict. 

ReTMirlLe  on         Palmer's  case  is  remarkable  on  account  of  the  extraordinary  minuteness 
"'  and  labour  with  which  it  was  tried,  and  on  account  of  the  extreme  ability  with 

which  the  trial  was  conducted  on  both  sides. 

The  intricate  set  of  facts  which  show  that  Palmer  had  a  strong  motive  to 
commit  the  crime  ;  his  behaviour  before  it,  at  the  time  when  it  was  being  com- 
mitted, and  after  it  had  been  committed ;  the  various  considerations  which 
showed  that  Cook  must  have  died  by  tetanus  produced  by  strychnine  ;  that 
Palmer  had  the  means  of  administering  strychnine  to  him  ;  that  he  did 
actually  administer  what  in  all  probability  was  strychnine  that  he  also 
administered  antimony  on  many  occasions  ;  and  that  all  the  different  theories 
by  which  Cook's  death  otherwise  than  by  strychnine  could  be  accounted  for 
were  open  to  fatal  objections,  form  a  collection  of  eight  or  ten  different  sets 
of  facts,  all  connected  [166]  together  immediately  or  remotely  either  as  being, 
or  as  being  shown  not  to  be,  the  causes  or  the  effects  of  Cook's  murder,  or  as 
forming  part  of  the  actual  murder  itself. 

The  scientific  evidence  is  remarkable  on  various  pounds,  but  parti- 
cularly because  it  supplies  a  singularly   perfect  illustration  of  the  identity 
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between  the  ordinary  processes  of  scientific  research,  and  the  principles  explain- 
ed above,  as  being  those  on  which  Judicial  Evidence  proceeds.  Take,  for 
instance,  the  question.  Did  Cook  die  of  tetanus,  either  traumatic  or  idiopathic  ? 
The  symptoms  of  those  diseases  are  in  the  first  place  ascertained  inductively, 
and  their  nature  was  proved  by  the  testimony  of  Sir  Benjamin  Brodie  and 
others.  The  course  of  the  symptoms  being  compared  with  those  of  Cook, 
they  did  not  correspond.  The  inference  by  deduction  was  that  Cook's  death 
was  not  caused  by  those  diseases.  Logically  the  matter  might  be  stated 
thus : — 

All  persons  who  die  either  of  traumatic  or  of  idiopathic  tetanus  exhibit  a 
certam  course  of  symptoms. 

Cook  did  not  exhibit  that  course  of  symptoms,  therefore  Cook  did  not  die 
of  traumatic  or  of  idiopathic  tetanus. 

Every  one  of  the  arguments  and  theories  stated  in  the  case  may  easily  be 
shown  by  a  little  attention  to  be  so  many  illustrations  of  the  rules  of  evidence 
00  the  one  hand,  and  of  the  rules  of  induction  and  deduction  on  the  other. 

On  the  other  hand,  a  flood  of  irrelevant  matter  apparently  connected  *ith 
the  trial  pressed,  'so  to  speak,  for  admittance,  and  if  it  had  been  admitted,  would 
bve  swollen  the  trial  to  immanageable  proportions,  and  thrown  no  real  [167] 
light  upon  the  main  question.  Palmer  was  actually  indicted  for  the  murder  of  his 
wife,  Ann  Palmer,  and  for  the  murder  of  his  brother,  Walter  Palmer.  Every 
sort  of  story  was  in  circulation  as  to  what  he  had  done.  It  was  said  that  twelve 
otfourteen  persons  had  at  difierent  times  been  buried  from  his  house  under  sus- 
picious circumstances.  It  was  said  that  he  had  poisoned  Lord  George 
Bentinck  who  died  very  suddenly  some  years  before.  He  had  certainly  forged 
his  mother's  acceptance  to  bills  of  exchange,  and  had  carried  on  a  series  of 
gross  frauds  on  insurance  ofiBces.  There  was  the  strongest  reason  to  suspect 
that  the  evidence  of  Jeremiah  Smith,  referred  to  in  the  case,  was  plotted 
and  artful  perjury.  If  Palmer  had  been  tried  in  France,  every  one  of  these 
and  innumerable  other  topics  would  have  been  introduced,  and  the  real  matter 
in  dispute  would  not  have  been  nearly  so  fully  discussed. 

No  case  sets  in  a  clearer  light  either  the  theory  or  the  practical  working 
of  the  principles  on  which  the  Evidence  Act  is  based. 

One  special  matter  on  which  Palmer's  trial  throws  great  light  is  the 
nature  of  the  evidence  of  experts.  The  provisions  relating  to  this  subject  are 
contained  in  sections  45  and  46  of  the  Evidence  Act.  The  only  point  of  much 
importance  in  connection  with  them  is  that  it  should  be  borne  in  mind  that 
their  evidence  is  given  on  the  assumption  that  certain  facts  occurred,  but 
that  it  does  not  in  common  cases  show  whether  or  not  the  facts  on  which 
the  expert  gives  his  opinion  did  really  occur.  For  instance,  [158]  Sir  Benjamin 
Brodie  and  other  witnesses  in  Palmer's  case  said  that  the  symptoms  they  had 
heard  described  were  the  sjrmptoms  of  poisoning  by  strychnine,  but  whether 
the  maid-servants  and  others  who  witnessed  and  described  Cook's  death  were 
or  were  not  speaking  the  truth  was  not  a  question  for  them,  but  for  the 
jury.  Strictly  speaking,  an  expert  ought  not  to  be  asked,  "Do  you  think 
that  the  deceased  man  died  of  poison  ?  "  He  ought  to  be  asked  to  what 
cause  he  would  attribute  the  death  of  the  deceased  man,  assuming  the  symp- 
toms attending  his  death  to  have  been  correctly  described  ?  or  whether  any 
cause  except  poison  would  account  for  such  and  such  specified  symptoms  1 
This,  however,  is  a  matter  of  form.  The  substance  of  the  rules  as  to  experts 
is  that  they  are  only  witnesses,  not  judges ;  that  their  evidence,  however 
important,  is  intended  to  be  used  only  as  materials  upon  which  others  are 
to  form  their  decision  ;  and  that  the  fact  which  they  have  to  prove  is  the 
fact  that  they  entertain  certain  opinions  on  certain  grounds,  and  not  the 
fact  that  grounds  for  their  opinions  do  really  exist. 
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[160]  Irrelbvant  Facts. 

Having  thus  described  and  illustrated  the  theory  of  relevancy,  it  will  be 
desirable  to  say  something  of  irrelevant  facts  which  might  at  first  sight  be 
supposed  to  be  relevant. 

.  From  the  explanations  given  in  the  earlier  part  of  the  chapter  it  foUovs 
that  facts  are  irrelevant  unless  they  can  be  shown  to  stand  in  the  relation  of 
cause  or  in  the  relation  of  eSect  to  facts  in  issue,  every  step  in  the  connection 
being  either  proved  or  of  such  a  nature  that  it  may  be  presumed  without  proof. 
What  teots  7be  vast  majority  of  ordinary  facts  simply  co-exist  without  being  in  any 
Sat"*'*^  assignable  manner  connected  together.  For  instance,  at  the  moment  of  the 
commission  of  a  crime  in  a  great  city  numberless  other  transactions  are  going 
on  in  the  immediate  neighbourhood  ;  but  no  one  would  think  of  giving  evi- 
dence of  them  unless  they  were  in  some  way  connected  with  the  crime.  Facte 
obviously  irrelevant  therefore  present  little  difficulty.  The  only  difficulty 
arises  in  dealing  with  facts  which  are  apparently  relevant  but  are  not  really  so. 
The  most  important  of  these  are  three  : — 

«mti&  iStS^  ^'    Statements  as  to  facts  made  by  persons  not  called  as  witnesses. 

^■"^  [100]  2.    Transactions  similar  to  but  unconnected  with  the  facts  in  issue. 

3.    Opinions  formed  by  persons  as  to  the  facts  in  issue  or  relevant  facts. 

None  of  these  are  relevant  within  the  definition  of  relevancy  given  in  sec- 
tions 6 — 11,  both  inclusive.  It  may  possibly  be  argued  that  the  efiect  of  the 
second  paragraph  of  section  11*  would  be  to  admit  proof  of  such  facts  as  these. 
It  may,  for  instance,  be  said  :  A  ( not  called  as  a  witness )  was  heard  to  declare 
that  he  had  seen  B  commit  a  crime.  This  makes  it  highly  probable  that  B  did 
commit  that  crime.  Therefore  A's  declaration  is  a  relevant  fact  under  section 
11  (2).  This  was  not  the  intention  of  the  section,  as  is  shown  by  the  elaborate 
provisions  contained  in  the  following  part  of  the  Chapter  II.  (sections  32 — 39) 
as  to  particular  classes  of  statements,  which  are  regarded  as  relevant  facts 
either  because  the  circumstances  under  which  they  are  made  invest  them  with 
importance,  or  because  no  better  evidence  can  be  got.  The  sort  of  facts  which 
the  section  was  intended  to  include  are  facts  which  either  exclude  or  imply  more 
or  less  distinctly  the  existence  of  the  facts  sought  to  be  proved.  Some  degree 
of  latitude  was  designedly  left  in  the  wording  of  the  section  (in  compliance 
with  a  suggestion  from  the  Madras  Qovernment)  [161]  on  account  of  the  variety 
of  matters  to  which  it  might  apply.  The  meaning  of  the  section  would  have 
been  more  fully  expressed  if  words  to  the  following  efiect  had  been  added 
to  it : — 

"  No  statement  shall  be  regarded  as  rendering  the  matter  stated  highly 
probable  within  the  meaning  of  this  section  unless  it  is  declared  to  be  a  re- 
levant fact  under  some  other  section  of  this  Act." 

B«B|^  for  The  reasons  why  statements  as  to  facts  made  by  persons  not  called  as  wit- 

tacarmy.  nesses  are  excluded,  except  in  certain  specified  cases  ( see  sections  17 — 39 ),  are 
various.  In  the  first  place  it  is  matter  of  common  experience  that  statement* 
in  common  conversation  are  made  so  lightly,  and  are  so  liable  to  be  misunder- 
stood or  misrepresented,  that  they  cannot  be  depended  upon  for  any  important 
purpose  unless  they  are  made  under  special  circumstances. 

Ofcdeotion.  ^*  ^^7  "'^  ^^  *^**  *^^  '^  ^^  objection  to  the  weight  of  such  statement^ 

and  not  to  their  relevancy,  and  there  is  some  degree  of  truth  in  this  remark. 


*  Section  U  ie  as  foUorira: —  (2)    If  by  themBelveg,  or  in    connectiga  with 

Foot*  not  otherwise  releT»nt  are  relevant.  other  facts,  they  make  the  exiatenoc  or  non<xi»t- 

(1)    If  they  are   inconsistent  with  any  fact  in  enoe  of  any  fact  in  iarae  or  relerant  fact  highly 

inue  or  relevant  fact.  probable  or  improbable. 
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No  doubt,  when  a  man  has  to  in(^uire  into  facts  of  which  he  receives  in  the  fiist 
instance  very  confused  accounts,  it  may  and  often  will  be  extremely  important 
for  him  to  trace  the  most  cursory  and  apparently  futile  report.  And  facts 
relevant  in  the  highest  degree  to  facts  in  issue  may  often  be  discovered  in  this 
manner.  A  policeman  or  a  lawyer  engaged  in  getting  up  a  case,  criminal  or 
civil,  would  neglect  his  duty  altogether  if  he  shut  his  ears  to  everything  which 
was  not  relevant  within  the  meaning  of  [162]  the  Evidence  Act.  A  Judge  or 
Magistrate  in  India  frequently  has  to  perform  duties  which  in  England  would 
be  performed  by  police-officers  or  attorneys.  He  has  to  sift  out  the  truth  for 
himself  as  well  as  he  can  and  with  little  assistance  of  a  professional  kind. 
Section  165  is  intended  to  arm  the  Judge  with  the  most  extensive  power  pos- 
sible for  the  purpose  of  getting  at  the  truth.  The  efiect  of  this  section,*  is  ^u^les. 
that  in  order  to  get  to  the  bottom  of  the  matter  before  it  the  Court  will  be  able 
to  look  at  and  inquire  into  every  fact  whatever.  It  will  not,  however,  be  able 
to  found  its  judgment  upon  the  class  of  statements  in  question,  for  the  follow- 
ing reasons : 

If  this  were  permitted  it  would  present  a  great  temptation  to  indolent 
Judges  to  be  satisfied  with  second-hand  reports. 

It  would  open  a  wide  door  to  fraud.  People  would  make  statements  for 
which  they  would  be  in  no  Way  responsible,  and  the  fact  that  these  statements 
were  made  would  be  proved  by  witnesses  who  knew  nothing  of  the  matter 
stated.  Every  one  would  thus  be  at  the  mercy  of  people  who  might  choose  to 
tell  a  lie,  and  those  evidence  could  neither  be  tested  nor  contradicted. 

Suppose  that  A,  B,  C,  and  D  give  to  E,  F,  and  G  a  minute  detailed  account  of 
a  crime  which  they  say  was  [168]  committed  by  Z.  E,  F,  and  G  repeat  what  they 
have  heard  correctly.  A,  B,  C,  and  D  disappear  or  are  not  forthcoming.  It  is 
evident  that  Z  would  be  altogether  unable  to  defend  himself  in  this  case,  and 
that  the  Court  would  be  unable  to  test  the  statements  of  A,  B,  C,  and  D.  The 
only  way  to  avoid  this  is  to  exclude  such  evidence  altogether,  and  so  to  put  upon 
both  Judges  and  Magistrates  as  strong  a  pressure  as  possible  to  get  to  the 
bottom  of  the  matter  before  them. 

It  would  waste  an  incalculable  amount  of  time.  To  try  to  trace  un- 
authorized and  irresponsible  gossip,  and  to  discover  the  grains  of  truth  which 
may  lurk  in  it  is  like  trying  to  trace  a  fish  in  the  water. 

The  exclusion  of  evidence  as  to  transactions  similar  to,  but  not  specifically  iTnoonnect- 
connected  with  the  facts  in  issue,  rests  upon  the  ground  that  if  it  were  not  Sctiona"^ 
enforced  every  trial,  whether  civil  or  criminal,  might  run  into  an  inquiry  into 
whole  life  and  character  of  the  parties  concerned.  Litigants  have  frequently 
many  matters  in  difierence  besides  the  precise  point  legally  at  issue  between 
them,  and  it  often  requires  a  good  deal  of  vigour  to  prevent  them  from  turning 
Courts  of  Justice  into  theatres  in  which  all  their  afEairs  may  be  discussed.  A 
very  slight  acquaintance  with  French  procedure  is  enough  to  show  the  evil.« 
of  not  keeping  people  close  to  the  point  in  judicial  proceedings. 

As  to  evidence  of  opinion,  it   is  excluded  because  its  admission  would  in  ozoioaion 
nearly  all  cases  be  mere  waste  of  time.  Sr?^^** 

[164]  The  concluding  part  of  the  chapter  on  the  relevancy  of  facts  enume-  Bxoeption 
rates  the  exceptions  which  are  to  be  made  to  the  general  rules  as  to  irrelevancy.  JJ  ^J^^ 
The  mlea  asto  admissions,  statements  made  by  persons  who  cannot  be  called  anoy. 
as  witnesses,  and  statements  made  under  circumstances  which  in  themselves 


*  Section  165 1*  a«  foUowii : —  ness,  or  of  tha  parties  about  any  fact  relerant  or 

**  The  Jndge  may  in  order  to  disrover  or  obtain  irrelorant,  and  may  order  the  prodnction   of    any 

proper  proof  of   relevant   facte  aak  any  qaeation  dooament  or  thing." 

he  pleaaea  in  any  form,  at  any  time,  of  any    wit- 
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afEoid  a  guarantee  for  their  truth,  are  an  exception  to  the  exclusion  of  state- 
ments as  proof  of  the  matter  stated. 

Judgments  in  Courts  of  Justice  on  other  occasions  form  an  exception  to 
the  exclusion  of  evidence  of  transactions  not  specifically  connected  with  facts 
in  issue,  and  the  provisions  as  to  the  admission  of  evidence  of  opinions  in  cer- 
tain oases  are  contained  in  sections  45 — 56.  I  willnotice  very  shortly  the 
principle  on  which  these  provisions  proceed. 

Admissions.  1-  The  general  rule  with  regard  to  admissions,  which  are  defined  to  mean 
all  that  the  parties  or  their  representatives  in  certain  degrees  say  about  the  mat- 
ter in  dispute,  or  facts  relevant  thereto,  is  that  they  may  be  proved  as  against 
those  who  made  them,  but  not  in  their  favour.  The  reason  of  the  rule  is  obvious. 
If  A  says,  ' '  B  owes  me  money, ' '  the  mere  fact  that  he  says  so  does  not  even 
tend  to  prove  the  debt.  If  the  statement  has  any  value  at  all,  it  must  be 
derived  from  some  fact  which  lies  beyond  it ;  for  instance,  A's  recollection  of 
his  having  lent  B  the  money.  To  that  fact,  of  course,  A  can  testify,  but  his 
subsequent  assertions  add  nothing  to  what  he  has  to  say.  If,  on  the  other 
hand,  A  had  said, ' '  B  does  [166]  not  owe  me  anything,  ' '  this  is  a  fact  of  which 
B  might  make  use,  and  which  might  be  decisive  of  the  case. 

OonfMBions.  Admissions  in  reference  to  crimes  are  usually  called  confessions.  I  may 
observe  upon  the  provisions  relating  to  them  that  sections  25,  26,  and  27  were 
transferred  to  the  Evidence  verbatim  from  the  Code  of  Criminal  Procedure, 
Act  XXy  of  1861.  They  differ  widely  from  the  law  of  England,  and  were 
inserted  in  the  Act  of  1861  in  order  to  prevent  the  practice  of  torture  by  the 
police  for  the  purpose  of   extracting  confessions  from  persons  in  their  custody. 

statements  Statements  made  by  persons  who  are  dead  or  otherwise  incapacitated  from 

es  wbo**""^  being  called  as  witnesses  are  admitted  in  the  cases  mentioned  in  sections  32 

cannot  be  and  33.    The  reason  is  that  in  the  cases  in  question  no  better  evidence  is  to  be 

'"^^'^-  had. 

statements  In  certain  cases  statements  are  made  under  circumstances  which  in  them- 

SpmUI  dr-    -''^Ives  are  a  strong  reason  for  believing  them  to  be  true,  and  in  these  cases  there 
oumstances.  is  generally  little  use  in  calling  the  person  by  whom  the  statement  was  made. 
The  sections  which  relate  to  them  are  34 — 38. 

It  may  be  well  to  point  out  here  the  manner  in  which  the  Evidence  Act 
afEects  the  proof  of  evidence  given  by  a  witness  in  a  Court  of  Justice.  The  re- 
levancy of  the  fact  that  such  evidence  was  given,  depends  partly  on  the  general 
principles  of  relevancy.  For  instance,  if  a  witness  were  accused  of  giving  false 
testimony,  the  fact  that  he  gave  the  testimony  alleged  to  be  false  would  be  a 
fact  [166]  in  issue.  But  the  Act  also  provides  for  cases  in  which  the  fact  that 
evidence  was  given  on  a  different  occasion  is  to  be  admissible,  either  to  prove 
the  matter  stated  (section  33),  or  in  order  to  contradict  (sections  155,  3) 
or  in  order  to  corroborate  (  section  157  )  the  witness.  By  reference  to  these 
sections  it  must  be  ascertained  whether  the  fact  that  the  evidence  was  given 
is  relevant.  If  it  is  relevant,  section  35  enacts  that  an  entry  of  it  in  a  record 
made  by  any  public  servant  in  the  discharge  of  his  duty  shall  be  relevant  as  a 
mode  of  proving  it.  The  Codes  of  Ci\'il  and  Criminal  Procedure  direct  all 
judicial  officers  to  make  records  of  the  evidence  given  before  them ;  and 
section  80  of  the  Evidence  Act  provides  that  a  document  purporting  to  be  a 
record  of  evidence  shall  be  presumed  to  be  genuine,  that  statements  made 
as  to  the  circumstances  under  which  it  was  taken  shall  be  presumed  to  be 
true,  and  the  evidence  to  have  been  duly  taken.  The  result  of  these  sections 
taken  together  is  that  when  proof  of  evidence  given  on  previous  occasions  is 
admissible,  it  may  be  proved  by  the  production  of  the  record  or  a  certified  copy 
(  see  section  76  ). 

fn*  oSer"*^  The  sections  as  to  judgments  (40, 4 1 )  designedly  omit  to  deal  with  the  ques- 

<»»•»■  tion  of  the  effect  of  judgments  in  preventing  further  proceedings  in  regard  of 
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the  same  matter.  The  law  upon  this  subject  is  to  be  found  in  section  2  of  the 
Code  of  Civil  Procedure  and  in  section  460  of  the  Code  of  Criminal  Procedure. 
The  cases  which  the  Evidence  Act  provides  [187]  for  are  cases  in  which  the 
judgment  of  a  Court  is  in  the  nature  of  a  law,  and  creates  the  right  which  it 
affirms  to  exist. 

The  opinions  of  any  person,  other  than  the  Judge  by  whom  the  fact  is  to  Opinions, 
be  decided,  as  to  the  existence  of  facts  in  issue  or  relevant  facts  are,  as  a  rule, 
irrelevant  to  the  decision  of  the  cases  to  which  they  relate,  for  the  moat  obvious 
reasons.  To  show  that  such  and  such  a  person  thought  that  a  crime  had  been 
committed  or  a  contract  made  would  either  be  to  show  nothing  at  all,  or 
would  invest  the  person  whose  opinion  was  proved  with  the  character  of  a 
Judge.  In  some  few  cases  the  reasons  for  which  are  self-evident,  it  is 
otherwise.    They  are  specified  in  sections  45 — 51. 

The  sections  as  to  character  require  little  remark.  Evidence  of  character  character 
is.  generally  speaking,  only  a  makeweight,  though  there  are  two  classes  of  Stt^ant" 
cases  in  which  it  is  highly  important : — 

(1)  Where  conduct  is  equivocal,  or  even  presumably  criminal.  In  this 
case  evidence  of  character  may  explain  conduct  and  rebut  the  presumptions 
which  it  might  raise  in  the  absence  of  such  evidence.  A  man  is  found  in  posses- 
sion of  stolen  goods.  He  says  he  found  them  and  took  charge  of  them  to  give 
them  to  the  owner.  If  he  is  a  man  of  very  high  character  this  may  be 
believed. 

(2)  When  a  charge  rests  on  the  direct  "^testimony  of  a  single  witness  and 
on  the  bare  denial  of  it  by  the  person  charged.  A  man  is  accused  of  an 
indecent  assault  by  a  [168]  woman  with  whom  he  was  accidentally  left  alone. 
He  denies  it.  Here  a  high  character  for  morality  on  the  part  of  the  accused 
person  would  be  of  great  importance. 
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GBXERAL  OBSERVATIONS  ON  THE  INDIAN  EVIDENCE  ACT. 

In  the  preceding  pages  I  have  stated  and  illustrated  the  theory  of 
judicial  evidence  on  which  the  Evidence  Act  is  based.  I  have  but  little  to  add 
to  that  explanation.  The  Act  speaks  for  itself.  No  labour  was  spared  to  make 
its  provisions  complete  and  distinct.  As  the  first  section  repeals  all  unwritten 
rules  of  evidence,  and  as  the  Act  itself  supplies  a  distinct  body  of  law  upon  the 
subjects,  its  object  would  be  defeated  by  elaborate  references  to  EngUsh  cases. 
In  so  far  as  it  is  obscure  or  incomplete,  the  Judges  and  the  Legislature  are  its 
proper  critics.  If  it  is  turned  into  an  abridgment  of  the  law  which  it  was  meant 
to  replace  it  will  be  injurious  instead  of  being  useful  to  those  for  whom  it  was 
intended.  I  shall  accordingly  content  myself  with  a  very  short  description  of 
the  contents  of  the  remainder  of  the  Act  referring  for  a  full  explanation  of  the 
matter  to  the  Act  itself. 

The  general  scheme  of  Part  II,  which  relates  to  Proof  and  consists  of  four 
chapters,  containing  forty-five  sections,  may  be  expressed  in  the  following 
propositions  : — 

[170]  1.  Certain  facts  are  so  notorious  in  themselves,  or  are  stated  in 
so  authentic  a  manner  in  well-known  and  accessible  publications,  that  they 
require  no  proof.  The  Court,  if  it  does  not  know  them,  can  inform  itself 
upon  them  without  formally  taking  evidence.  These  facts  are  said  to  be 
judicially  noticed. 

2.  All  facts  except  the  contents  of  documents  may  be  proved  by  oral 
evidence,  which  must  in  all  cases  be  direct.  That  is,  it  must  consist  of  a 
declaration  by  the  witness  that  he  perceived  by  his  own  senses  the  fact  to  which 
he  testifies. 

3.  The  contents  of  documents  must  be  proved  either  by  the  production 
of  the  document,  which  is  called  primary  evidence,  or  by  copies  or  oral  accounts 
of  the  contents,  which  are  called  secondary  evidence.  Primary  evidence  is 
required  as  a  rule,  but  this  is  subject  to  seven  important  exceptions  in  which 
secondary  evidence  may  be  given.  The  most  important  of  these  are  (1)  cases 
in  which  the  document  is  in  the  possession  of  the  adverse  party,  in  which  case 
the  adverse  party  must  in  general  (though  there  are  several  exceptions)  have 
notice  to  produce  the  document  before  secondary  evidence  of  it  can  be  given. 

And  (2)  cases  in  which  certified  copies  of  public  documents  are  admis- 
sible in  place  of  the  documeilts  themselves. 

4.  Many  elasses  of  documents  which  are  defined  in  the  Act,  are  presumed 
to  be  what  they  purport  to  be,  but  this  presumption  is  liable  to  be  rebutted. 
Two  sets  of  presumptions  will  sometimes  apply  to  the  same  document.  For 
[171]  instance  what  purports  to  be  a  certified  copy  of  a  record  of  evidence  is  pro- 
duced- It  must  by  section  76  be  presumed  to  be  an  accurate  copy  of  the 
record  of  evidence.  By  section  80  the  facts  stated  in  the  record  itself  as  to  the 
circumstances  under  which  it  was  taken,  e.g.,  that  it  was  read  over  to  the  wit- 
ness in  a  language  which  he  understood,  must  be  presumed  to  be  true. 

5.  When  a  contract,  grant,  or  other  disposition  of  property  is  reduced  to 
writing,  the  writing  itself  (or  secondary  evidence  of  its  contents)  is  not  only 
the  best,  but  is  the  only  admissible  evidence  of  the  matter  which  it  contains. 
It  cannot  be  varied  by  oral  evidence,  except  in  certain  specified  cases. 

It  is  necessary  in  applying  these  general  doctrines  (the  expediency  of  which 
is  obvious)  to  practice  to  go  into  considerable  detail,  and  to  introduce  provisos. 
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exceptions,  and  qualifications  which  appear  more  intricate  and  difficult  than 
they  really  are.  If,  however,  the  propositions  just  stated  are  once  distinctly 
understood  and  borne  in  mind,  the  details  will  be  easily  mastered  when  the  oc- 
casion for  applying  them  arises.  The  provisions  in  the  Act  are  all  made  in  or- 
der to  meet  real  difficulties  which  arose  in  practice  in  England,  and  which  must 
of  necessity  arise  over  and  over  again,  and  give  occasion  to  litigation  unless  they 
were  specifically  provided  for  beforehand. 

Frtnciple  of 
One  single  principle  runs  through  all  the  propositions  relating  to  document-  prortsToiis 

ary  evidence.     It  is  that  the  very  object  for  which  writing  is  used  is  to  perpetu-  taxys^San- 

ate  the  memory  of  what  i  s  written  down,  [172]  and  so  to  furnish  permanent  proof  «*• 

of  it.    In  order  that  full  effect  may  be  given  to  this,  two  things  are  necessary, 

namely,  that  the  document  itself  should,  whenever  it  is  possible,  be  put  before  the 

.Indge  for  his  inspection,  and  that  if  it  purports  to  be  a  final  settlement  of  a 

previous  negotiation,  as  in  the  case  of  a  written  contract,  it  shall  be  treated  as 

ftnal,  and    shall  not  be  varied  by  word  of  mouth.    If  the  first  of  these  rules  were 

not  observed  the  benefit  of  writing  would  be  lost.    There  is  no  use  in  writing  a 

thing  down  anless  the  writing  is  read.     If  the  second  rule  were  not  observed 

people  would  never  know  when  a  question  was  settled,  as  they  would  be  able  to 

play  fast  and  loose  with  their  writings. 

By  bearing  these  leading  principles  in  mind  the  details  and  exceptions  will 
become  simple.  Their  practical  importance  is  indeed  as  nothing  in  comparison 
to  the  importance  of  the  rules  which  they  qualify. 

The  third  part  of  the  Act,  which  contains  three  chapters  (  CJhapters  VII, 
Tni  and  IX  )  and  sixty-seven  sections,  relates  to  the  production  and  effect 
of  evidence. 

Chapter  VII.,  which  relates  to  the  burden  of  proof,  deals  with  a  subject  Som?™''^ 
which  xequires  a  little  explanation.    This  is  the  subject  of  presomprtions. 
Like  most  other  words  introduced  into  the  law  of  evidence,  it  has  various  mean- 
ings, and  it  has  besides  a  history  to  which  I  shall  refer  very  shortly. 

In  times  when  the  true  theory  of  proof  was  very  imperfectly  understood, 
inasmuch  as  physical  science,  by  the  progress  of  which  that  theory  was  gradual- 
ly discovered,  [178]  was  on  its  infancy,  numerous  attempts  were  made  to  con- 
struct theories  as  to  the  weight  of  evidence  which  should  supply  the  want  of  one 
founded  on  observation.  In  some  cases  this  was  effected  by  requiring  the 
testimony  of  a  certain  number  of  witnesses  in  particular  cases  ;  such  a  fact  must 
be  proved  by  two  witnesses,  such  another  by  four,  and  so  on.  In  other  cases 
particular  items  of  evidence  were  regarded  as  full  proof,  half  full  proof,  proof 
less  than  half  full,  and  proof  more  than  half  fuU. 

The  doctrine  of  presumptions  was  closely  connected  with  this  theory. 
Presumptions  were  inferences  which  the  Judges  were  directed  to  draw  from 
certain  states  of  facts  in  certain  cases,  and  these  presumptions  were  allowed  a 
certain  amount  of  weight  in  the  scale  of  proof  ;  such  a  presumption  and  such 
evidence  amounted  to  full  proof,  such  another  to  half  full,  and  so  on.  The 
very  irregular  manner  in  which  the  English  law  of  evidence  grew  up  has  had, 
amongst  other  effects,  that  of  making  it  an  uncertain  and  difficult  question 
how  far  the  theory  of  presumptions,  and  the  other  theories  of  which  they 
formed  a  part,  affect  English  law,  but  substantially  the  result  is  somewhat 
as  follows  : — 

Presumptions  are  of  four  kinds  according  to  English  law. 

1.  Conclusive  presumptions.  These  are  rare,  but  when  they  occur  they 
provide  that  certain  modes  of  proof  shall  not  be  liable  to  contradiction. 

2.  Presumptions  which  affect  the  ordinary  rule  as  to  the  burden  of  proof 
t  hat  he  who  affirms  must  prove.  He  [174]  who  affirms  that  a  man  is  deadmust 
nsnally  prove  it,  but  if  he  shows  that  the  man  has  not  been  heard  of  for  seven 
years,  he  shifts  the  burden  of  proof  on  his  adversary. 
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3.  There  are  certain  presumptions  which,  though  liable  to  be  rebutted, 
are  regarded  by  English  law  as  being  something  more  than  mere  maxims, 
though  it  is  by  no  means  easy  to  say  how  much  more.  An  instance  of  such  a 
presumption  is  to  be  found  in  the  rule  that  recent  possession  of  stolen  goods 
unexplained  raises  a  presumption  that  the  possessor  is  either  the  thief  or  a 
receiver. 

4.  Bare  presumptions  of  fact,  which  are  nothing  but  arguments  to  which 
the  Court  attaches  whatever  value  it  pleases. 

Chapter  VII  of  the  Evidence  Act  deals  with  this  subject  as  follows  :— 
First  it  lays  down  the  general  principles  which  regulate  the  burden  of  proof 
(sections  101 — 106).  It  then  enumerates  the  cases  in  which  the  burden  of 
proof  is  determined  in  particular  cases,  not  by  the  relation  of  the  parties  to 
the  cause  but  by  presumptions  (  sections  107 — 111 ).  It  notices  two  cases  of 
conclusive  presumptions,  the  presumption  of  legitimacy  from  birth  during 
marriage  (section  112),  and  the  presumption  of  a  valid  cession  of  territory 
from  the  publication  of  a  notification  to  that  effect  in  the  Gazette  of  India 
(section  113).  This  is  one  of  several  conclusive  statutory  presumptions 
which  will  be  found  in  different  parts  of  the  Statutes  and  Acts.  Finally,  it 
declares  in  section  1 14,  that  the  Court  may  in  all  cases  whatever  draw  from  the 
facts  before  it  whatever  inferences  it  thinks  Just.  The  terms  of  this  section 
are  such  [176]  as  to  reduce  to  their  proper  position  of  mere  maxims  which  are 
to  be  applied  to  facts  by  the  Courts  in  their  discretion,  a  large  number  of 
presumptions  to  which  English  law  gives  to  a  greater  or  less  extent,  an 
artificial  value.  Nine  of  the  most  important  of  them  are  given  by  way  of 
illustration. 

All  notice  of  certain  general  legal  principles  which'are,  sometimes  called 
presumptions,  but  which  in  reality  be  long  rather  to  the  substantive  law  than 
the  law  of  evidence,  was  designedly  omitted,  not  because  the  truth  of  those 
principles  was  denied,  but  because  it  was  not  considered  that  the  Evidence  Act 
was  the  proper  place  for  them.  The  most  important  of  these  is  the  presump- 
tion, as  it  is  sometimes  called,  that  every  one  knows  the  law.  The  principle  is 
far  more  correctly  stated  in  the  maxim  that  ignorance  of  the  law  does  not 
excuse  a  breach  of  it,  which  is  one  of  the  fundamental  principles  of  criminal 
law. 

The  subject  of  estoppels  (Chapter  VIII)  differs  from  that  of  presumption 
in  the  circumstance  that  an  estoppel  is  a  personal  disqualification  laid  upon  a 
person  peculiarly  circumstanced  from  proving  peculiar  facts.  A  presumption 
is  a  rule  that  particular  inferences  shall  be  drawn  from  particular  facts 
whoever  proves  them.  Much  of  the  English  learning  connected  with  estoppels 
is  extremely  intricate  and  technical,  but  this  arises  principally  from  two 
causes,  the  peculiarities  of  English  special  pleading,  and  the  fact  that  the 
effect  of  prior  judgments  is  usually  treated  by  the  English  text  writ«r8  as  a 
branch  of  the  law  of  evidence,  and  not  as  a  branch  of  the  law  of  Civil 
Procedure. 

[176]  The  remainder  of  the  Act  consists  of  a  reduction  to  express  proposi- 
tions of  rules  as  to  the  examination  of  witnesses,  which  are  well  established 
and  understood.  They  call  for  no  commentary  or  introduction,  as  they 
sufficiently  explain  their  own  meaning,  and  do  not  materially  vary  the  existing 
law  and  practice. 
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Some  Criticisms  on  the  Act. 

It  h.<is  been  said  that  in  its  main  features  the  anangement  of  Sir  James 
Fitzjames  Stephen  is  not  capable  of  being  improved  upon  (1),  and  it  will  gener- 
ally be  conceded  that,  except  as  regards  sections  5 — 16  of  Ch.  D,  a  great  advan- 
tage has  undoubtedly  been  given  to  the  legal  practitioner  by  the  codification  of 
the  law  of  evidence  which  the  Act  has  elected.  The  criticism  perhaps  more 
discnminating  of  others  may  be  divided  into  two  classes.  Some  there  are  who 
approve  of  the  general  principle  upon  which  the  Act  proceeds  (viz.,  that  it  is 
both  possible  and  advisable  positively  to  determine  what  is  evidence),  but 
criticise  the  actual  terms  in  which  such  determination  is  made.  Others  dis- 
approve, preferring  the  more  practical  and  historical  method  of  English  law 
wluch  confines  its^f  mainly  to  the  negative  task  of  declaring  not  what  is  but 
what  is  not  evidence. 

Of  the  first  class  Mr.  Whitworth  in  his  able  pamphlet  on  the  theory  of 
relevancy(2)  while  of  opinion  that  probably  no  enactment  in  such  few  vroids  as 
sections  6—16  brought  so  much  assistance  to  the  administration  of  justice,  says 
tliatthe  question  yet  suggests  itself  whether  even  these  rules  give  the  theory  of 
relevancy  in  its  simplest  form,  and  states  that  they  certainly  do  not  show  in  them- 
selves upon  what  principle  it  is  that  they  have  been  founded.  Differing  from 
the  aathor  of  the  Act  in  regard  to  the  adequacy  of  his  definition  of  relevancy 
as  the  connection  of  events  as  cause  and  effect,  he  works  out  from  the  rules  pro- 
pounded under  the  Act  what  he  conceives  to  be  a  fuller  and  more  satisfactory 
statement.  He  arrives  by  this  process  of  exposition  at  exactly  the  same  re 
suit  as  Sir  James  Fitzjames  Stephen,  but  claims  for  the  new  rules  which  he  sug- 
gests that  although  different  in  form,  they  are  identical  with  those  of  the  Act  in 
their  ef!ect.(3) 

Mr.  Whitworth  uses  the  word  relevant  as  Sir  James  Fitzjames  Stephen  uses 
it  m  the  third  chapter  of  his  Introduction,  and  not  as  it  is  sometimes  used  as 
co-extensive  ynth  admissible.  What  is  thus  meant  by  a  relevant  fact  is  a  fact 
that  hat  a  certain  degree  of  jtrobative  force.  All  such  facts  are  not  admissible. 
They  may  be  excluded  under  rules  of  evidence  other  than  those  which  treat  of 
relevancy.  For  example,  as  he  points  out,  a  fact  may  be  relevant,  but  it  may  be 
one  of  a  kind  so  easy  to  fabricate,  or  so  difficult  to  test  or  of  so  suspicious  an  ori- 
gin, that  it  is  more  convenient  to  declare  that  it  shall  not  be  taken  into  coiisi- 
detation  at  aU.  With  such  questions  he  is  not  concerned,  but  only  with  the 
simpler  and  narrower  question  as  to  what  facts  are  relevant  in  |the  strict  sense 
of  the  term. 

He  points  out  that  the  word  is  used  in  both  senses  in  the  Evidence  Act,  as 
will  appear  from  a  reference  to  the  Table  of  Contents.  Part  I  treats  of  ' '  Rele- 
vancy of  Fttcts,  "  and,  in  this  Part,  Chapter  II  has  several  divisional  headings 
one  of  which  is  "  of  the  Relevancy  of  Facts.  "  Part  I  deals  with  relevancy  in 
its  wide  sense ;  Chapter  II  of  Part  I  with  relevancy  in  its  strict  sense.  The 
ambiguity  is  unfortunate.  Sir  Fitzjames  Stephen  has  said  that  relevancy 
is  fully  defined  in  sections  6 — 11  of  the  Act,  and  imtil  the  double  meaning 
of  the  word  is  observed,  it  seems  as  Mr.  Whitworth  points  out  inconsistent  with 
this  that  many  subsequent  sections  should  declare  certain  things  to  be  relevant, 

(1)  Btynold's  Theory  of  the  Law  of  Evldenoe,  pamphlet  and  the  frank  aooeptanoe  of  his  rriti. 

M  Bd.,    1887.    Preface   ri.    Set  also  obmrva-  oism  by  Hr.  Stephen  enables  us  to  eojoy  the  oon- 

ttou  in  Preface  to  Rioe'a  General  Principles  of  emplation    as  gratifying  as  it  is  rare,  of  a  oon- 

the  Lnr  ct  ETidenoe.  trorersy  which  has  ended  in  a  real  advancement 

(8)  The  thecfy  of  relevancy    for    the  purpose  of  knowledge,  and  in  a  manner  perfectly  satisfy- 

of  Judicial    Eridenoe  by  Oeorge  CliSord  Whit-  ing    and    honourable    to   both   parties." — Fort- 

worth,    2nd    Ed.,    I88I.     "Hr.    Oeoige   Cliffcrd  iu;My  Bnieic,  1878. 

Whitworth  of  the  Bombay  Oivil  Service  has  lately  (3)  8a  Law  Magazine  and  Review,   187S-6. 
crilkJMd  this  theory  fai  an  ingenioos  and  able 
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as  do  sections  22,  23,  24,  28,  32,  etc.  What  such  sections  as  these  have  to  de- 
clare is  really  not  that  the  things  they  mention  are  relevant  or  irrelevant  (using 
the  words  strictly),  but  (that  question  being  decided  by  sections  6 — 16),  that 
those  things  are  not  to  be  excluded  or  admitted  under  rules  relating  to  subjects 
other  than  relevancy,  which  would,  without  the  provision  made,  exclude  or  ad- 
mit them. 

The  theory  of  relevancy  is  concerned  with  the  question : — Why  is  one 
thing  relevant  and  another  thing  irrelevant  ?  There  must,  Mr.  WTiitworth 
says,  be  some  principle  apphcable  to  all  cases  by  which  it  may  be 
determined  whether  a  particular  fact  is  or  is  not  relevant  to  another  fact,  with- 
out reference  to  a  number  of  rules  framed  to  meet  different  classes  of  cases.  The 
purpose  of  judicial  enquiries  is  not  a  purpose  peculiar  to  them.  All  men  upon 
occasion  endeavour  to  ascertain,  as  quickly  and  as  satisfactorily  as  they  can, 
whether  facts  unknown  to  them  personally  have  or  have  not  happened.  And 
what  is  calculated  to  aid  the  human  mind  in  such  enquiries  must  be  something 
capable  of  being  defined  by  the  enimciation  of  its  essential  difference,  as  well  as 
by  an  enumeration  of  its  details.  Sir  James  Fitzjames  Stephen,  in  the  third 
Chapter  of  his  Introduction  to  this  Act,  has  briefly  considered  this  question,  and 
has  said  that  relevancy  means  the  connection  of  events  as  cause  and  effect: 
"If  these  two  words  were  taken  in  their  widest  acceptation,  it  would  be  correct 
to  say  that  when  any  theory  has  been  formed  which  alleges  the  existence  of  any 
fact,  all  facts  are  relevant  which,  if  that  theory  was  true,  would  stand  to  the  fact 
alleged  to  exist  either  in  the  relation  of  cause  or  in  the  relation  of  effect."  Mr. 
Whitworth  criticises  this  definition  as  follows: — "But  the  proviso  that  the 
words  cause  and  effect  must  be  taken  in  their  widest  acceptation  does  not 
seem  to  be  sufficient,  it  seems  necessary  rather  to  take  them  in  a  trans- 
cendent sense.  Suppose  a  man  is  charged  with  stabbing  another,  and  it  is 
alleged  that  at  the  moment  of  striking  he  uttered  a  certain  expression.  What 
he  said  is  by  the  rules  of  evidence  relevant  (not  merely  upon  the  issue  as 
to  his  intention,  but  also)  upon  the  issue  whether  he  stabbed  the  man  or  not 
But  in  what  acceptation  of  the  words  is  his  expression  a  cause  or  effect  of  the  act 
of  stabbing  ?  Or  consider  the  case  of  the  Whitechapel  murder  now  imder  in- 
vestigation in  London.  Upon  the  issue,  Did  Wainwright  murder  Harriet  Lane  ? 
it  is  offered  in  evidence  that  the  body  before  the  Court  is  that  of  a  woman  who 
never  bore  children.  How  is  this  a  cause  or  effect  of  the  fact  in  issue  ?  The 
widest  acceptation  of  the  words  'cause'  and  'effect'  will  not  include  such  facts 
as  these.  And  if  we  give  them  the  meaning  necessary  to  make  true  the  state- 
ment that  relevancy  means  the  connection  of  events  as  cause  and  effect,  then 
the  statement  itself  becomes  of  no  use,  because  every  fact  will  be  relevant.  No 
doubt  to  a  being  of  such  capacity  of  intelligence  as  to  see  the  whole  cause  of 
every  effect  and  the  whole  effect  of  every  cause,  everything  that  ever  happened 
becomes  one  rigid  fact  and  nothing  is  irrelevant.  But  for  human  purposes 
there  is  no  question  that  relevancy  and  irrelevancy  are  realities;  the  difference 
between  the  two  is  recognizable  by  an  ordinary  human  capacity,  and  must  be 
something  expressible  in  ordinary  language. 

The  definition  that  relevancy  means  the  connection  of  events  as  cause 
and  effect,  leaves  us,  then,  in  this  difficulty  :  that  if  we  take  the  words  in  any, 
even  the  widest,  comprehensible  sense,  the  definition  does  not  include  all  facts 
which  we  know  from  our  experience  to  be  really  relevant ;  and  if  we  give  them  a 
transcendent  meaning  based  upon  our  knowledge  that  all  things  preojdent  have 
gone  together  to  make  up  the  state  of  things  existing  at  any  time,  and  that  no 
fact  could  ever  have  existed  without  the  co-existence  of  every  other  fact  that 
did  exist  at  the  same  time,  then  the  definition  includes  everything,  and  so  ceases 
to  be  a  definition. 

Thus  the  statement  that  relevancy  means  the  connection  of  events  as  cause, 
and  effect,  requires  some  addition,  if  the  words  are  used  in  any  ordinary  sense 
and  some  limitation,  if  they  are  given  a  transcendent  sense. 
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Ml.  Stephen,  using  the  words  in  the  latter  sense,  imposes  one  limitation 
and  declares  the  practical  existence  of  another.  He  says,  (a)  the  rule  is  to  be  sub- 
ject to  the  caution  that  every  step  in  the  connection  must  be  made  out,  and  (6) 
that  wide,  general  causes,  which  apply  to  all  occurrences,  are,  in  most  cases, 
admitted,  and  do  not  require  proof.  The  first  of  these  limitations  goes  far  to 
get  rid  of  the  objection  that  everything  is  relevant.  The  connection  must  be 
discernible,  and  every  step  in  the  connection  proved  or  presumable.  But  if  it 
is  meant  that  each  step  must  be  recognizable  as  a  proceeding  from  cause 
to  effect,  then,  as  shown  above,  things  really  relevant  will  be  excluded.  And 
if  any  other  kind  of  connection  will  suffice,  then  it  may  be  said  of  both  the  limi- 
tations, that  they  are  of  Uttle  service,  that  the  help  they  give  in  deducing  prac- 
tical rules  from  the  general  principle  is  small.  For  those  rules  are  least  likely 
to  be  appealed  to  in  the  case  of  wide  general  causes,  or  occurrences,  the  con- 
nection of  which  with  the  fact  in  issue  is  not  traceable.  The  object  of  the  rules 
b  to  keep  out  irrelevant  matter  that  is  brought  forward.  As  a  fact  such 
matter  b  submitted  as  evidence  every  day.  Such  matter  does  not  usually 
consist  of  wide  general  causes  that  are  admitted,  nor  of  occurrences  that  have 
no  connection  with  the  facts  in  issue,  and  therefore  these  limitations  do  not 
exclude  it.    Therefore  these  limitations  are  not  sufficient. 

Now  as  the  theory  propoimded  faUs  short  of  defining  what  relevancy  is, 
so  we  may  expect  to  find  in  the  rules  themselves  things  that  cannot  be  explained 
by  the  theory.  Again,  as  the  rules  are  not  deduced  from  first  principles  but 
ue  generalizations  from  actual  experience,  it  is  possible  that  in  some  unusual 
cases  the  language  of  the  rules  may  not  prescribe  with  accuracy  the  true  limit 
of  the  relevancy.  And,  thirdly,  and  for  the  same,  reason,  it  is  possible  that  the 
raks  laid  down  may  not  be  in  every  part  strictly  confined  to  the  subject  of  re- 
levancy. 

Thus  it  is  not  immediately  apparent,  from  the  theory  set  forth,  why  one 
part  of  a  transaction  throws  light  upon  another  part  which  is  so  distinct  from 
the  first  as  to  form  in  itself  a  fact  in  issue.  When  Mr.  Hall  shot  three  or  four 
Gaekwari  sowars,  and  it  was  a  fact  in  issue  whether  he  shot  a  particular  one, 
no  doubt  the  fact  that  he  shot  the  others  increased  the  probabihty  of  his  having 
shot  the  one  in  question.  But  the  theory  does  not^afiord  a  ready  explanation 
of  this. 

By  section  7  those  &ctB  are  relevant  to  facts  in  issue  '  which  constitute  the 
state  of  things  under  which  they  happened.'  A  Magistrate  lately  convicted 
some  persons  of  rioting,  and,  the  object  of  the  riot  having  been  to  ofiend  some 
Hindu  religious  reformers,  he  commenced  his  judgment  with  a  general  history 
of  religion  and  religious  reformation  down  to  the  present  time.  The  Judge, 
before  whom  the  case  came  on  appeal,  remarked  upon  the  irrelevancy  of  tUs, 
and  of  course  it  was  utterly  useless ;  but  the  rule  quoted  does  not  seem  to  ex- 
clude evidence  of  it.  By  the  same  section,  facts  which  afiord  an  'opportunity* 
for  Ihe  occurrence  of  a  fact  in  issue,  or  relevant  facts,  are  relevant.  The  theory 
does  not  explain  why.  When  Mr.  Hall  shot  the  sowars,  the  fact  that  he  had  a 
rifle,  gave  him  an  opportunity  of  shooting  the  man  he  shot;  but  it  gave  him 
equal  opportunity  of  shooting  other  persons  whom  he  did  not  shoot.  Its  par- 
ticular bearing  upon  the  fact  in  issue  to  make  it  relevant  is  not  explained. 

Sectign  8  is  partly  concerned  with  the  admiasibihty  of  evidence  of  state- 
ments. It  includes  the  substance  of  the  English  rule  tiiat  declarations  which 
are  part  of  the  res  geslCB  may  be  proved.  But  this  has  nothing  to  do  with 
relevancy  strictly  so  called,    {v.  'pott,  remarks  upon  HL  (j)  of  this  section.) 

Section  9  declares  facts  necessary  to  explain  or  introduce  a  fact  in  issue  to  be 
relevant,  but  prescribes  no  test  of  the  necessity.  Is  there  no  danger  of  useless 
matter  being  brought  upon  the  record  under  this  role  on  the  ground  that  it  ex- 
plains or  introduces  something  to  follow  ?  It  is  true  there  is  a  provision,  under 
tiie  law  for  the  examination  of  witnesses,  that  when  either  party  proposes  to 
w.  lae  , '  [ 
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give  evidence  of  any  fact,  the  Judge  may  ask  in  what  mannei  the  fact  would  be 
relevant,  and  need  not  admit  it  unless  he  thinks  it  would  be  relevant  (section 
136,  Evidence  Act) ;  but  still  whether  or  not  the  fact  is  necessary  to  explain  or 
introduce  may  be  a  disputable  matter.  The  first  illustration  says  that  when  the 
question  is  whether  a  given  document  is  the  will  of  A,  the  state  of  A's  property 
and  of  his  family  at  the  date  of  the  alleged  will  may  be  relevant  facts.  Now, 
it  is  obvious  that  some  particulars  about  the  property  would  be  useful  to  be 
known,  and  some  would  be  useless.  80  the  rule  seems  partly  to  &il  of  its  ob- 
ject, in  that  it  does  not  define  what  class  of  particulars  is  relevant 

Section  10  is  a  rule  relating  to  one  particular  kind  of  transaction,  conspiracy ; 
and  section  12  refers  only  to  the  question  of  damages.  But  the  mind  sets  to  work 
to  ascertain  such  facts  as  these  in  just  the  same  way  as  any  other  facts,  and  it  does 
not  appear  why  special  rules  are  requisite.  When  any  person  is  charged  with 
conspiracy,  one  of  the  facts  in  issue  is  the  existence  of  the  conspiracy,  its  abecrfnte 
existence  without  reference  to  the  accused  person ;  and  from  the  nature  of  the 
thing  itself,  requiring  as  it  does  the  action  of  more  than  one  mind,  it  is  to  be  ex- 
pected that  causes  of  it  and  effects  of  it  will  be  foimd  existing  oatside  the  mind, 
and  without  the  knowledge,  of  a  particular  person.  Therefore  no  rule  is  required 
to  make  such  causes  or  effects  or  other  connected  facts  relevant  to  the  fact  in 
issue. 

But  the  rule  goes  on  to  declare  that  such  facts  are  relevant  also  for  tiie  pui' 
pose  of  showing  that  the  accused  person  was  a  party  to  the  conspiracy.  Well, 
if  such  facts  will  show  that,  clearly  they  are  in  very  truth  relevant.  But  it  is 
obvious  that  very  many  such  facts  will  have  no  bearing  whatever  upon  the 
question  of  the  accused  person's  complicity.  And  it  seems  an  error  in  tiie  rule 
to  declare  all  such  facts  relevant  for  that  purpose,  instead  of  showing  which 
are  and  which  are  not.  (Consider  some  such  ccmspiracy  as  that  which  went  by 
the  name  of  Fenianism.  Suppose  a  man  is  being  tried  in  Ireland  for  so  con- 
spiring. Suppose  he  had  been  in  prison  for  a  month  before  trial.  Suppose  the 
Court  had  received  abundant  evidence  of  the  existence,  nature  and  objects  of 
the  conspiracy.  Still  under  this  nde  the  Court  could  not  refuse  to  listen  to 
witnesses  just  arrived  itora  America  stating  that  a  party  of  Fenians  had  burnt 
a  farm  there  a  fortnight  before  the  day  of  trial — thus  to  prove  the  accused 
person's  complicity  in  the  conspiracy. 

Section  14  declares  that  facts  which  show  the  existence  of  any  state  of  mind 
are  relevant  when  the  existence  of  such  'state  of  mind'  is  in  issue  or  relevant. 
Looking  at  the  illustration,  it  seems  doubtful  whether  the  expression  'state  of 
mind'  is  wide  enough.  One  of  the  states  of  mind  mentioned  is  '  knowledge.' 
Illustration  (c)  is  an  example  of  this.  There  the  question  is  .whether  a  man  knew 
that  his  dog  was  ferocious  ;  and  the  facts  that  the  dog  had  bitten  several  persons 
and  that  they  had  complained  to  the  owner  are  relevant.  These  facts  are  reaUy 
connected  with  the  &ct  in  issue  through  the  owner's  knowledge.  But  Illus.  (a) 
also  purports  to  be  an  example  of  a  fact  being  relevant  as  tending  to  show  know- 
ledge. The  question  there  is  whether  a  person  found  in  possession  of  a  stolen 
article  knew  that  it  was  stolen ;  and  it  is  said  that  the  fact  that,  at  the  same 
time,  he  was  in  possession  of  many  other  stolen  articles  is  relevant  as  tending 
to  show  that  he  knew  each  and  all  of  the  articles  to  be  stolen.  No  doubt  the 
fact  is  relevant,  but  it  is  not  through  the  receiver's  knowledge  that  it  is  con- 
nected with  the  fact  in  issue.  What  it  proves  is  not  a  state  of  mind,  but  a 
habit,  a  habit  which  makes  the  receiving  with  a  guilty  knowledge  a  more  likely 
fact  tiian  it  would  be  without  proof  of  tiie  habit.  " 

Mr.  Whitworth  then  proceeds  to  propound  his  theory  of  relevancy  with  the 
new  rules  which  he  deduces  from  it : — 

"  Every  &ct  in  issue  may  be  affirmed  or  denied ;  and  that  not  merely  in 
the  bare  form  in  which  it  may  be  stated  as  a  fact  in  issue,  bat  in  every  detail 
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of  the  meaning  of  that  statement.  The  whole  includes  the  part ;  if  any  &ct  is 
affirmed  as  a  whole,  any  part  of  it  may  be  affirmed  or  denied ;  anything  implied 
by  an  affirmation  is  really  part  of  that  affirmation  and  may  be  expressly  affirm- 
ed or  denied.  It  may  be  in  issue  merely.  Did  A  murder  B  1  But  if,  as  the 
affirmation  is  enquired  into,  it  is  found  to  mean  that  A  murdered  JS  at  a  parti- 
cular hour  and  a  particular  place,  then,  that^  was  in  that  place  at  that  hour,  may 
be  affirmed  or  denied.  The  issue  may  be  merely,  Did  Wainright  murder  Harriet 
Lane  ?  But  if  those  affirming  it  produce  a  body  saying  it  is  Harriet  Lane's, 
then  anything  showing  that  it  is  or  is  not  may  be  put  forward.  Or  the  issue 
may  be,  did  the  accused  person  attempt  to  poison  Colonel  Phayre  ?  But  if 
it  is  found  that  the  charge  means  that  the  accused  person  put  arsenic  into  a 
glass  of  sherbet  which,  from  his  knowledge  of  Colonel  Phayre  s  habits,  he  knew 
Colonel  Phajnre  would  drink,  then  Colonel  Phayre's  habit  of  drinking  sherbet 
at  a  particular  time  and  the  prisoner's  knowledge  of  this  are  parts  of  the  fact 
in  issue. 

But  besides  the  matters  expressly  or  virtually  in  issue,  some  siurroimding 
matters  may  aid  in  determining  an  unknown  fact.  Knowing  that  the  progress 
of  events  is  from  cause  to  efiect,  any  fact  that  seems  likely  to  have  caused  the 
fact  to  be  determined,  or  any  fact  that  suggests  the  fact  to  be  determined  as  a 
cause  of  it,  may  be  of  use. 

Again,  one  cause  may  have  many  effects  and  the  cause  may  be  ascertain- 
able from  one  effect  as  well  as  from  another.  If  then  in  endeavouring  to  ascer- 
tain whether  a  particular  event  has  happened  we  see  some  other  event  that  sug- 
gests as  its  cause  something  that  would  probably  have  caused  the  thing  we  want 
to  ascertain,  then  that  event  will  be  of  use.  For  example,  we  want  to  ascertain 
whether  A  stabbed  B,  and  we  hear  that  on  the  occasion  on  which  he  is  said  to 
have  done  so,  A  said  to  B,  "then  die.  "  Now  this  seems  to  imply  just  such 
volition  employing  the  tongue  as  would  employing  an  armed  hand  stab  B. 
The  words  and  the  fact  in  issue  are  effects  of  the  same  volition.  Similarly  were 
A  charged  with  poisoning  B,  the  fact  that  before  the  death  of  B  he  procured 
poison  of  the  kind  that  was  administered  to  B  would  be  relevant.  The  procur- 
ing the  poison  is  an  effect  of  a  cause  which  might  be  the  cause  of  the  fact  in 
issue- 
Thus  there  are  four  classes  of  fact  which  aid  in  determining  a  fact  in  issue : 

(1)  Any  part  of  the  fact  alleged  or  any  fact  implied  by  the  fact  alleged  ; 

(2)  Any  cause  of  the  fact ; 

(3)  Any  effect  of  the  fact ; 

(4)  Any  fact  having  a  common  cause  with  the  fact  in  issue. 

But  it  is  not  the  whole  of  these  facts  that  are  of  use.  Some  facts  connect- 
ed with  the  fact  in  issue  in  one  of  the  four  ways  mentioned  may  be  of  a  general 
nature,  existing  whether  or  not  the  fact  in  issue  happened  and  therefore  indi- 
cating nothing  as  to  whether  it  happened  or  not.  For  example :  A  is  charged 
with  the  murder  of  B  by  pushing  him  over  a  precipice.  Here  the  fall  of  £  to 
the  ground  after  he  was  pushed  over  is  as  much  a  cause  of  his  death  as  the  push- 
ing over,  and  as  much  an  effect  of  the  push  as  his  death  is.  But  gravitation  is 
a  general  fact  and  exists  all  the  same  whether  B  went  over  the  precipice  or  not, 
and  proof  of  it  is  therefore  needless. 

Besides  such  general  facts  there  may  be  facts  connected  with  the  fact  in 
issue  in  one  of  the  four  ways,  but  with  such  a  very  sUght  bearing  upon  it  that 
their  probative  force  is  quite  insignificant  as,  for  instance,  if  a  bo^nsh  qtianel 
of  fifty  years  ago  were  brought  forward  to  prove  ill-feeling  between  two  men 
who  had  joined  in  partnership  twenty  years  before. 

To  meet  both  these  classes  of  cases,  one  proviso  only  is  requisite,  namely, 
that  no  fact  is  relevant  to  another  unless  it  makes  the  existence  of  that  other  more 
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likely.  It  is  not  necessary  to  say  anything  of  the  degree  of  probability  the  fact 
must  raise.  The  test  is  obvious.  The  Judge  who  has  eventually  to  decide 
whether  the  fact  in  issue  is  proved  or  not,  must  decide  whether  the  fact  offered 
in  evidence  mil,  if  proved,  aui  kirn  in  that  decision. 

The  theory,  then,  so  far  as  we  have  gone,  is  this.  Those  facts  are  relevant 
to  a  fact  in  issue,  the  existence  of  which  makes  the  existence  of  the  fact  in  issue 
more  probable,  and  they  are  found  to  be  connected  with  the  fact  in  issue  in  one 
of  these  ways,  as  being,  (a)  part  of  the  fact  in  issue,  (6)  cause  of  it,  (c)  effect  of  it, 
or  (({)  an  effect  of  a  cause  of  it. 

But  as,  relying  upon  the  principle  that  effects  follow  causes,  we  take  from 
the  surrounding  circumstances  facts  that  appear  to  be  probable  causes  or  pro- 
bable effects  of  a  fact  unknown,  as  a  means  of  proving  it ;  so,  upon  the  same 
principle  we  may  first  consider  what  would  be  probable  causes  or  effects  of  the 
fact  unknown  and  look  upon  their  absence  as  a  means  of  disproving  it. 

Therefore  in  addition  to  the  four  classes  of  facts  above  mentioned,  which 
may  be  said  to  be  positively  relevant,  we  have  the  following  four  dassee  which 
may  be  called  negatively  reieoant :  (a)  facts  showing  the  absence  of  what  might 
be  expected  as  part  of  a  fact  in  issue  or  of  what  seems  to  be  imphed  by  a  fact 
in  issue ;  (b)  facts  showing  the  absence  of  cause  of  the  fact  in  issue ;  (c)  facts 
showing  the  absence  of  effect  of  the  fact  in  issue  ;  (d)  facts  showing  the  absence 
of  effects  (other  than  the  fact  in  issue)  of  the  probable  cause  of  the  fact  in  issue. 
And  as  it  is  essential  to  facts  positively  relevant  that  they  make  the  fact  in 
issue  more  likely,  so  those  facts  only  are  negatively  relevant  which  make  the 
existence  of  the  fact  in  issue  less  likely. 

Again,  as  facts  are  relevant  only  by  reason  of  their  being  coimected  with 
the  fact  in  issue,  it  follows  that  to  disprove  the  connection  of  an  allied  rele- 
vant fact  with  the  fact  in  issue  is  as  emcacious  as  to  disprove  the  existence  of 
the  fact.  To  show,  for  instance,  that  an  alleged  cause  of  a  fact  in  issue  would 
not  really  have  as  effect  the  fact  in  issue ;  or  to  show  that  an  alleged  effect  of  a 
fact  in  issue  is  really  the  effect  of  some  other  cause,  does  as  well  as  to  show  that 
the  alleged  facts  never  existed.  And  as  the  connection  of  an  alleged  relevant 
fact  may  be  disputed,  so  it  may  be  afiSrmed  in  anticipation  of  dispute.  That 
is  to  say,  all  facts  which  tend  to  prove  or  disprove  the  connection  in  the  way  of 
relevancy  between  facts  in  issue  and  alleged  relevant  facts  are  themselves 
relevant. 

As  relevant  facts  may  be  proved  and  as  the  mode  of  proof  of  any  fact  is 
(beyond  the  affirmation  of  witnesses  of  the  fact)  by  means  of  facts  relevant  to 
it,  it  foUows  that  "  facts  relevant  to  relevant  facts  are  themselves    relevant." 

These  considerations  suggested  to  Mr.  Whitworth  the  following  roles, 
which  he  considered  sufficient  to  decide,  and  the  simplest  test  by  which  to  decide, 
whether  any  fact  offered  in  evidence  is  relevant : — 

RtTLE  I. — No  fact  is  relevant  which  does  not  make  the  existence  of  a  fact 
in  issue  more  likely  or  unlikely,  and  that  to  such  a  degree  as  the  Judge  consi- 
ders will  aid  him  in  deciding  the  issue. 

RlTLB  II. — Subject  to  Rule  I,  the  following  fapts  are  relevant: 

(1)  Facts  which  are  part  of,  or  which  are  implied  by,  a  fact  in  issue ;  or 

which  show  the  absence  of  what  might  be  expected  as  a  part  of,  or 
would  seem  to  be  implied  by,  a  fact  in  issue ; 

(2)  Facts  which  are  a  cause,  or  which  show  the  absence  of  what  might 

be  expected  as  a  cause,  of  a  fact  in  issue  ; 

(3)  Facts  which  are  an  effect  or  which  show  the  absence  of  what  might 

be  expected  as  an  effect  of  a  fact  in  issue ; 

(4)  Facts  which  are  an  effect  of  a   cause,  or  which  show  the  absence  of 

what  might  be  expected  as  an  effect  of  a  cause,  of  a  fact  in  issue. 
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Rule  III. — Facts  which  affirm  or  deny  the  relevancy  of  facts  alleged  to 
be  relevant  under  Ride  II  are  relevant. 

Ruifi  IV. — Facts  relevant  to  relevant  facts  are  relevant. 

Mr.  Whitworth  gives  a  single  example  of  each  kind  of  relevancy  according 
to  his  classification,  taking  all  examples  from  a  simple  case,  that  of  Muller, 
who  was  tried  for  the  murder  of  an  old  gentleman,  a  banker,  named  Briggs,  by 
beating  him  with  a  life-preserver,  as  they  were  travelling  together  by  rail,  and 
then  throwing  him  out  of  the  train.  Muller  tried  to  make  his  escape  to  America, 
but  was  pursued  and  arrested  on  his  arrival  there.  One  point  urged  in  the 
piiBoner's  defence  was  that  he  was  not  physically  strong  enough  to  commit 
the  murder  as  alleged.    His  object  appeared  to  be  robbery. 

The  kinds  of  relevancy  according  to  Rule  II  are  four ;  but,  as  the  first  clause 
contains  two  classes  with  an  apparent  difference,  they  may,  Mr.  Whitworth  says, 
be  taken  for  the  purpose  of  illustration  as  five ;  and  as  each  kind  may  be  either 
positive  or  negative,  the  number  becomes  ten.  And  as  by  rule  III  the  connec- 
tion of  a  fact  with  the  fact  in  issue  may  be  disputed  as  well  as  its  existence  the 
nnmber  of  illustrations  required  is  twenty. 

These  he  gives  in  order  as  cited  in  the  footnote(l) : — 

After  giving  this  single  example  of  each  land  of  relevancy  according  to  his 
classification  Mr.  Whitworth  proceeds  to  decide  by  reference  to  the  above  rules 
all  the  cases  quoted  in  illustration  of  the  rules  set  forth  in  this  Act  and   shows 


(1)  (a)  Pari  of  fact  in  ut,uf. — It  would  be  rele- 
wnt  to  prove  that,  at  the  time  the  offence  was 
nidtobe  oommitted,  a  witness  by  the  roadside 
gst  >  glimpse,  as  the  tr&in  passed,  of  the  prisoner 
•tsoding  up  io  the  carriage  with  his  hand  raised 
•boTs  his  bead. 

(M  Diftting  the  eonneclion. — It  would  be  re- 
leTant  to  show  that  at  the  time  in  question,  the 
pritonet  had  o^asion  to  close  u  ventilator  in 
the  top  of  the  carriage. 

(c)  Ahmiee  of  what  might  bt  expected  an  fart 
of  tie  fact  in  imut. — It  would  be  relevant  to  show 
tlut  no  noise  was  heard  by  the  oooupants  of  the 
next  compartment. 

(if)  Ditfuling  the  eontuetiox. — It  would  be  re. 
Irvant  to  show  that  the  occa)Mnts  of  the  next 
compartment  were  fast  asleep. 

(()  fact  implied  by  <:  feet  in  ietue. — It  would 
bs  relevant  to  show  that  Miller  was  armed  with 
a  weapon. 

(/)  Dieputin^  the  eoi>Heei(on.~It  wonld  be  re- 
levant to  show  that  such  a  weapon  could  not 
have  caused  the  mark*  found  on  the  body. 

(;)  Abtetue  of  fnet  impliei  6y  fact  in  iene. — It 
vould  be  relevant  to  show  that  Holler  was 
physically  a  very  weak  man. 

(k)  DitpmHng  the  eonneetion. — It  wonld  be  re- 
levant to  show  that  under  the  circumstances 
but  little  strength  waa  required. 

(()  Catue — It  wonld  be  relevant  to  show  that 
Mr.  Briggi  had  done  Muller  some  great  injury. 

(i)  Ditpmtinj  the  eonmcCton.— It  wonld  be 
relevant  to  show  that  HnOer  was  not  aware  that 
it  was  Ur.  Briggt  who  had  done  him  the  injury. 

(t)  Attner.  of  eoiiK.— It  would  be  relevant 
to  show  that  Ur.    Briggs    had  nothing   valuable 


about  him  to  tempt  a  robber. 

({)  Ditputiitg  the  connection. — It  wonkl  be 
relevant  to  show  tiiat  Hnller  had  reason  to  be- 
lieve that  Mr.  Briggs  had  valuables  in  hia 
possession. 

(m)  Effect. — It  would  be  relevant  to  show 
that  immediately  after  the  occurrence  Muller 
took  passage  for  America.  ' 

(n)  Disputing  (he  eonneetion. — It  would  be 
relevant  to  show  that  Muller  had  sudden  and 
urgent  business  that  called  him  to  America. 

(o)  Absenee  of  effect. — It  would  be  relevant 
to  show  that  the  railway  carriage  bore  no  marks 
of  a  struggle. 

(p)  Disputing  ike  connection.— \t  would  be 
relevant  to  show  that  Mr,  Briggs  was  too  old 
and  feeble  to  offer  any  considerable  resistanoe. 

(;)  Effect  of  a  ecuue  of  a  fact  in  iuue. — It 
wonld  be  relevant  to  show  that  Huller  had  just 
before  provided  himself  with  a  life-preserver. 

(r)  Dieputing  Ai  eonnrction. — It  would  be 
relevant  to  show  that  Muller  anticipated  violence 
to  himself  on  the  day  in  question. 

(<)  Abtenee-  of  effect  of  eauie  of  fact  in  vuue. — 
It  would  be  relevant  to  show  that  Huller  and 
Mr.  Briggs  had  travelled  together  for  a  long 
distance  before  the  fatal  occurrence,  and  that 
through  all  that  time  Muller  had  equal  oppor- 
tunity to  attack  Mr.  Briggs  and  bad  not  done  so. 

(i)  Disputing  the  connection. — It  would  be 
relevant  to  show  that  Muller  had  aaoertained 
how  far  Mr.  Briggs  was  going  to  travel,  and  that 
he  (Muller)  could  beet  effect  his  escape  by  getting 
out  at  »ame  place  the  train  came  to  after  the 
occurrence. 
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that  his  rules  are  identical  in  effect  with  the  law  by  reference  to  them  of  the 
illustrations  in  the  Act  as  follows  : — 

SECTION  6  .  Illustration,  (a).(l)  For  upon  examination  every  part  of  a 
transaction  will  be  found  to  be  connected  with  every  other  part  as  cause  or  efiect 
or  as  effects  of  one  cause. 

lUuttration  (b),  (2) — That  war  was  waged  is  one  of  the  facts  in  issue.  These 
occurrences  are  part  of  that  fact. 

lUustration  (c),  (3). — Besides  the  fact  of  the  publication  there  may  be  in 
issue  the  question  of  B'«  good  faith  or  malice,  of  the  sense  in  which  the  woids 
were  used,  whether  the  occasion  was  privileged  or  not.  Other  parts  of  the 
correspondence  may  be  causes  or  effects  of  the  publication,  or  effects  of  B'» 
good  faith  or  malice,  or  effects  of  the  words  having  been  used  in  a  particular 
sense,  or  effects  of  a  relationship  between  the  parties  showing  that  the  occa- 
sion was  or  was  not  privileged. 

Ilhutration  (d),  (4). — Each  delivery  is  a  relevant  fact  as  being  part  of  tiie 
fact  in  issue,  Did  the  goods  pass  from  Bto  A'i 

SECTION  7 :  lUuttration  (a),  (5).— The  first  fact  is  relevant  as  a  fact  implied 
by  the  fact  in  issue ;  and  the  second  is  relevant  as  a  cause  of  the  fact  in  i&sue. 

Illustration  (6),  (6).— The  marks  are  relevant  facts  as  effects  of  part  of  the 
fact  in  issue. 

Illustration  (c),  (7). — That  B  was  ill  before  the  symptoms  ascribed  to  poison 
is  relevant  as  denying  the  connection  of  cause  and  effect  between  the  fact  in 
issue  (the  poisoning)  and  the  relevant  fact  (the  death) :  that  B  was  well  is  rele- 
vant as  asserting  tihis  connection.  The  habits  of  B  are,  if  it  is  alleged  that  the 
opportimity  was  availed  of,  relevant  as  part  of  the  fact  in  issue.  (If  the  oppor- 
tunity was  not  availed  of,  the  habits  are  not  relevant.) 

SECTION  8 :  lUustraiion  (a),  (8).— The  facts  are  relevant  as  causes  of  the 
fact  in  issue. 
•     Illustration  (6),  (9). — The  fact  is  relevant  as  a  cause  of  the  fact  in  issue. 

lUustration  (c),  (10). — The  i&ct  is  relevant  as  an  effect  of  a  cause  of  the  fact 
in  issue. 

(1)  ^  ii  Booiued  of  the  mnider  ot  B  by  beating  ihowed  it  or  mmtioned  the  fact  that  he  had  it 
him.    Whatever  was  aaid   or  done    by  ^    or  £       to  a  third  penon  are  relevant. 

or  the  byittinden  at  the  beating  or  lo  shortly  be-  (6)   The  qoeetiao   ia  whether  A   mxadtni  B. 

fore  or  after  it  us  to  form  part  of  the  transaotion,  Marks  oo  the  grouid  prodaoed  by  a  stnggle  at 

is  a  relevant  fact.  or  near  the  place  where  the  murder  was  committed, 

(2)  A  is  aoonsed  of   waging    war    against   the  are  relevant  fttcts. 

Queen  by  taking  part  in  armed  insurrection  in  (7)  The  qnestion  is  whether  A  poisoned  fi. 
which  property  is  destroyed,  troops  are  attacked  The  state  of  £'(  health  before  the  symptoms  al- 
and gaols  are  broken  open.  The  occurrence  of  oribed  to  poison  and  habits  of  B  known  to  A 
these  facts  is  relevant  os  forming  part  of  the  whi^  afforded  an  opportunity  for  the  admisii. 
general  transaction  though  A  may  not  have  been  trati<m  of  poison,  are  relevant  facts, 
present  at  all  of  them.  (8)  A  is  tried  for  the  murder  of  B.    That  A 

(3)  A  sues  B  tot  a  libel  contained  in  a  letter  moidered  C,  that  B  knew  that  A  had  murdered 
fonning  part  of  a  correspondence.  Letters  bet-  0,  and  that  B  had  tried  to  extort  money  from  A 
ween  the  parties  relating  to  the  object  out  of  by  threatening  to  make  his  knowledge  pnUic, 
which  the  libel  arpse  and  forming  part  of  the  cor-  are  relevant. 

respondence  in  which  it  is  contained  are  relevant  (0)  A  sues  B  upon  a  bond  for  the  payment  o( 

tacts  though  they  do  not  contain  the  Ubel  itself.  mcaej.    B  denies  the  making   of  the  bond.    The 

(4)  The  qnestion  is  whethw  certain  goods  tact  tiiat  at  the  time  when  the  bond  was  alleged  to 
ordered  from  B  were  delivered  to  A,  The  goods  be  made,  B  required  money  for  a  partieolar 
were   delivered   to  severs    intermediate   parties  pnrpose  is,  relevant. 

sneceasivdy.    Each  delivery  is  a  relevant  fact.  (10)  A  is  tried  for  the  mnider  of  £  by  poison. 

(5)  The  question  is  whether  A  robbed  B.  The  fact  that  before  the  death  ct  B,  A  procured 
The  facts  that  shortly  before  the  robbeiy  B  went  poison  similar  to  HM  which  was  administered  to 
to  a'  fair  with  money  in  his  possession  and  tiiat  he  B,  is  relevant. 
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lUtutration  {d),  (1). — The  facts  are  relevant  as  effects  of  the  cause  of  the 
fact  in  issue. 

IBustration  (e),  (2). — The  facts  are  relevant ;  for  thw  are  all  effects  of  the  im- 
mediate cause  (namely,  A^g  resolution  to  commit  the  offence)  of  the  fact  in  issue. 

lUuttration  (/),  (3). — The  latter  fact  is  relevant  as  an  effect  of  the  iaet  in  issue, 
and  the  former  as  a  cause  of  the  latter.  As  to  the  sense  in  which  C«  statement 
is  relevant,  see  remarks  below,  iUustration  (;*),  post. 

lUiutration  (g),  (4). — For  A' 8  going  away  without  making  any  answer  is  an 
effect  of  the  fact  in  issue,  and  the  other  two  facts  are  causes  of  that  effect. 

IBustration  {h),  (5). — The  first  fact  is  relevant  as  an  effect  of  the  fact  in 
tssne,  and  the  second  as  a  cause  of  that  effect. 

Illustration  (i),  (6). — ^The  t&cts  are  relevant  as  effects  of  a  fact  in  issue. 

Illustration  (7),  (7). — ^The  &cts  are  relevant  as  effects  of  the  fact  in  issue. 
The  illustration  goes  on  to  say  that  the  fact  that  without  making  a  complaint, 
she  said  that  she  had  been  ravished,  is  not  relevant  as  conduct  under  section  8, 
though  it  may  be  relevant  as  a  dying  declaration  or  as  corroborative  evidence. 
Now  here,  as  Mr.  Whitworth  points  out,  the  strict  use  of  the  term  'relevant'  has 
been  departed  from.  That  the  woman  said  she  had  been  ravished  is  relevant, 
though  it  does  not  follow  that  it  is  admissible.  The  Act  declares  when  state- 
ments of  fact  in  issue  or  relevant  facts  may  be  proved.  When  the  statement 
is  a  dying  declaration  is  one  instance ;  that  such  statements  may  under  certain 
circumstances  be  proved  as  corroborative  evidence  in  another,  and  another  is 
to  this  effect,  that  when  the  conduct  of  any  person  is  a  relevant  fact,  his  state- 
ments accompanying  or  explaining  that  conduct,  or  statements  made  to  him 
or  in  Ids  hearing  affecting  tiiat  conduct,  may  be  proved.  This  has  nothing  to 
do  with  relevancy,  and  the  rule  seems  out  of  place  in  section  8.  It  is  because 
the  woman's  statement  without  complaint  is  not  admissible  under  this  rule, 
that  the  Act  says  that  statement  is  "not  relevant  as  conduct  under  this  section." 
So  above  in  Illustrations  (/),  (q),  (h),  some  of  the  relevant  facts  are  statements. 
They  are  also  admissible  as  being  connected  with  conduct.  They  are  simply 
pronounced  relevant.  It  is  plain  that  it  is  meant  that  they  may  be  proved. 
But  that  the  statements  are  relevant  in  the  strict  sense  is  sufficient  for  we  pre- 
sent purpose. 

(I)  The  qoMtioQ   >■  whetiier  a  certain  doen-  (4)  The    qaeetion  is  whether  A  owea   B   10,000 

ii  the  vin  of  A.    The  iaots  that  not  kng       rupeee.    The   facta  that  A  aaked  C  to  lend  him 


before  the  date  of  the  alleged  will,  A  made  en-  money,  and  that  D  aaid  to  C  in  A'4  preaence  and 

qnirj  into  matten  to  which  the  provieione  of  the  bearing,  "  I  adviM  70a  not  to  troat  A,  for  he 

alleged  will   relate,  that  he  conaolted  rakila  in  owea  B  10,000  rupee*,"  and  that  A  weat  away 

niennoe  to  making  the  will,  and  that  he  oaorad  without  making  any  answer,  aie  relevant  facU. 

diafia    of  other  wills  to  be  prepared  of  which  he  (6)  The  qnestion  is  wheUm   A  committed  a 

did  not  approre,  are  relevant  crime.    The  fact  that  A  abeoonded  after  receiving 

(8)  A  is    aocoaed  of  a  crime.    IDie    acta  that  a  letter  warning  him  that  inqniry  was  being  made 

either  before  or  at  the  time  (rf,  or  after  the  alleged  {or  the  criminal,  and  the  contenta  of  the  letter, 

crime,  A  provided  evidence  which  woald  tend  to  are  relevant 

give  to  the  beta  of  the  case  an  appearance  favor.  (6)  A  is    aooosed  of  a  crime.    The  facta  that 

sUe  to  himself  or  that  he  destroyed  or  onnoealed  after  the  commission  of  the  alleged   orime,  he  ab- 

evidenoe,    or  p'  event-^  the  preseooe,  or  procured  soonded,  or  was  in  possession  of  property  or  the 

the  absence    of   pencoa    who   might    have   been  proceeds  of  property  acqnired  by  the  crime,  cr 

witnesses,   or  sabomed  persons  to  give  falsa  evi-  attempted  to  conceal  things  which  were  or  mi(^t 

deoee    respeoting   it,    are   relevant  have  been  used  m  committing  it,  are  rdevant 

(3)  The   qoeation  is  whether  A  robbed  B.  The  (7)  The  qnestiaa  is  whether  A  was  ravished, 

faota  that,  after  B  was  robbed,  O  said  in  A't  pre-  The  tacts  thatshortly  after  the  alleged  tape,  she 

'  The  police  an  coming  to  kxA  for  the  man  made  a  complaint  relatjag  to  the  crime,  the  cir- 


who  robbed  B,' '  and  that  immediately  afterwards       cnmstncee  under  which,  and  the  terms  in  iriiich 
A  ran  away,  are  relevant  the  complaint  was  made,  are  relevant 
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lUustraiion  (k),  (1). — The  facta  in  the  first  sentence  of  the  illustration  are 
relevant  as  efiects  of  the  fact  in  issue.  The  fact  that  he  said  he  had  been  robbed, 
without  making  any  complaint,  is  relevant,  though  whether  it  is  admissible 
or  not  depends  upon  the  law  relating  to  the  question  what  statements  may  be 
proved. 

SECTION :  9  Illustration  (a),  (2).— The  Act  says  the  state  of  A't  property  and  of 
his  family  at  the  date  of  the  all^^ed  will  may  be  relevant  facts.  But  it  may  be 
stated  absolutely  that  so  much  of  the  state  of  A's  property  or  of  his  fiimily  as 
shows  probable  cause  for  his  making  such  a  will  as  the  alleged  one,  or  as  shows 
the  absence  of  such  probable  cause,  is  relevant. 

Illustration  (b),  (3). — Upon  this  issue  so  much  of  the  position  and  relations  of 
the  parties  at  the  time  when  the  libel  was  published  as  shows  cause  for  B'» 
publishing  a  true  libel  or  a  false  one,  or  the  absence  of  such  causes  and  so  much 
as  bears  upon  the  matter  asserted  in  the  libel  as  cause  of  its  truth  or  otherwise, 
is  relevant. 

The  particulars  of  a  dispute  between  A  and  B  about  a  matter  unconnected 
with  the  alleged  libel  are,  the  illustration  says,  irrelevant,  because  they  do  not 
make  any  fact  in  issue  more  or  less  likely  to  have  happened.  But  the  fact  that 
there  was  a  dispute  is  relevant  if  it  affected  any  part  of  the  position  and  rela- 
tions of  the  parties  defined  above. 

Illustration  (c),  (4). — The  absconding  is  relevant  as  an  effect  of  the  fact  in 
issue. 

The  fact  of  the  sudden  call  is  relevant  as  denying  the  connection  of  cause 
and  effect  between  the  fact  in  issue  and  the  alleged  relevant  fact. 

The  details  further  than  as  stated  in  the  illustration  do  not  make  the  fact 
in  issue  more  likely  or  unlikely  to  have  happened. 

Illustration  {d),  (5). — This  statement  is  relevant  as  aiiirming  the  connection 
of  cause  and  effect  between  the  fact  in  issue  {B's  persuasion)  and  the  relevant 
fact  (C»  leaving  A's  service). 

Illustration  (e),  (6). — B's  statement  is  relevant  as  an  effect  of  a  fact  in  issue. 

Illustration  if),  (7). — ^That  the  riot  occurred  is  a  fact  in  issue,  and  the  cries  of 
the  mob  are  relevant  as  parts  or  as  effects  of  the  fact. 

SECTION  10:  Illustration,  (8). — And  any  of  these  facts  that  are  so  connected 
with  the  other  fact  in  issue,  A's  complicity,  as  to  make  it  more  or  less  likely,  are 
relevant  for  that  purpose  also. 


(1)  The    question    is   whether   A    wss   robbed.  iras  sodden  or  urgent 

Hie  fiot  that,  soon  after  the  alleged  robbery,    he  (6)  A  saes  B  for  inducing  G  to  break  a  cootnct 

made  a  complaint  relating  to  the  offence,  the  cir-  ot  service  made  by  him  with  A.    C,  on  leaving  A't 

cnmstances  under  which  and  die  terms  in  which  service,  says  to  A,    "I  am  leaving  yon  beoaoM 

thp  oomplaint  wis  made,  are  relevant.  B  has  made  me  a  better  offer."     This  statomeot 

(2)  The  question  is  whether  a  given  document  >s  a  relevant  fact  as  ezplanatory  of  C«  ocodoct 
is  the  win  (rf  A.  which  is  relevant  as  a  fact  in  issuer 

(3)  A  sues  £  for  a  libel  imputing  disgraceful  <S)  A  accused  of  theft,  is  seen  to'give  the  stolen 
cflodnot  to  A;  B  afflrms  that  the  matter  alleged  property  to  B,  who  is  sem  to  give  it  to  A'i  wifet 
to  be  libellous  is  true.  B  says,  as  he  delivers  it,  'A  says  'you  are  to  hide 

(4)  A  is  accused  ci  s  crime.  The  fact  that  this.'  £"«  statements  is  relevant  as  ezplanatwy 
oon  after  the  conunissioo  of  the  crime  A  absoood-  "^  *  '■ot  which  is  part  of  the  transaction. 

ed  from  his  house,  is  relevant  under  s.  8  as  conduct  (7)  J^  i*  tried  for  a  riot  and  is  proved  to  have 

SD>«)quent  to,  and  affected  by  facts  m  issue.    The  marched  at  the  head  of  a  mob.     The  cries  cf  the 

fact  that  at  the  time  he  left  home,  he  had  sadden  '"o^  *"  relevant,  as  explanatory  of  the  nature  of 

and  urgent  business  at  the  place  to  which  he  went,  the  transaction. 

is  relevant  as  tending  to  explain  the  faot  that  he  (S)  Reasonable    ground    exiita     for    believing 

left  home  suddenly.    The  details  of  the  business  that  A  has  joined  in  a  oonspnaoy  to  wage  tst 

CO  ^lioh  he  left  are  not  relevant,  except  m  so  far  against  the  Queen, 
(s  they  are  neoessaty  to  show  that  the  business 
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SECTION  11  •  lUuttratioH  (a),  (1).— Presence  at  Lahore  b  relevant  as  denying 
a  part  of  the  fact  in  issue.  The  other  fact  is  relevant  as  making  a  part  of  the 
fact  in  issue  unlikely. 

lUuttratwn  {b),  (2). — That  the  crime  was  committed  is  adduced  as  an  effect 
of  the  fact  in  issue  that  A  committed  it.  To  show  that  some  other  person  com- 
mitted it  is  relevant  as  denjdng  the  connection  of  cause  and  effect  between  the 
fact  m  issue  and  relevant  fact ;  and  to  show  that  no  other  person  committed  it 
b  relevant  as  affirming  that  connection. 

SECTION  12,  (3)  :— For  the  amount  of  damages  is  a  fact  in  issue,  and  any 
fact  which  will  enable  the  Court  to  determine  it  will  be  found  to  be  connected 
with  the  fact  in  issue  in  one  of  the  ways  specified. 

SECTION  13-  lUugtration,  (4).— The  deed  is  relevant  as  a  cause  of  the  fact 
in  issue.  The  mortgage  is  relevant  as  an  effect  of  the  father's  right,  which  is 
relevant  as  a  cause  of  A's  right.  The  subsequent  grant  of  A' 8  is  relevant  as  deny- 
ing a  fact  implied  by  that  relevant  fact.  Particular  instances  of  exercise  of  the 
right  are  relevant  facts  as  effects  of  the  father's  right.  And  instances  in  which 
the  exercise  of  the  right  was  stopped  are  relevant  as  contradicting  those  rele- 
vant facts. 

SECTION  14 :  lUustration  (a),  (5) The  fact  that,  at  the  same  time,  he  was 

in  possession  of  many  other  stolen  articles  is  relevant  as  an  effect  of  a  habit  of 
receiving  stolen  goods,  the  habit  being  relevant  as  a  cause  of  his  receiving  the 
particular  article  with  a  knowledge  that  it  was  stolen. 

lUustration  {b),  (6)— The  fact  is  relevant  as  effects  of  a  habit,  which  habit  is 
a  cause  of  his  delivering  the  particular  piece  with  a  knowledge  that  it  was  coun- 
terfeit 

lUustration  (c),  (7). — The  facts  are  relevant  as  the  causes  of  a  fact  in  issue, 
B*!  knowledge  that  the  dog  was  ferocious. 


Tha  hel*  thst  B  pcoenred  arms  in  Europe  for 
the  pnipcM  of  the  ooiupiraoy,  C  oolleoted  monegr 
in  Caloatta  for  s  like  object,  D  perauaded  penona 
tojojn  the  oonapiraoy  in  Bombay,  E  published 
wriliqga  idTOcating  the  object  in  view  in  Agrai 
ud  F  transmitted  frcan  Delhi  to  O  at  Cabnl,  the 
Bcnsjr  which  C  had  oollectad  at  Calcutta,  and  the 
Motsnti  of  a  letter  written  by  B  giviag  an  account 
°<  the  conapiraoy,  are  each  relevant  to  prove  the 
sritteoee  of  the  conspiracy,  although  he  may 
liSTe  been  ignorant  of  all  of  them,  and  although  the 
psocos  by  whom  th-y  were  done  were  strangett 
to  him,  and  ahfaongh  they  may  have  taken  places 
More  he  joined  the  conspiracy  or  after  be  left  it. 

(I)  Tile  question  is  whether  A  committed  a 
crime  at  Calcutta  on  the  certain  day.  The  fact 
that,  CO  that  day.  A  was  at  Lahore  is  relevant. 
Tie  bet  that  near  the  time  when  the  crime  was 
ocmmitted  A  was  at  a  distance  from  the  place 
vhtre  it  was  committed,  which  would  render 
it  U^dy  improbable,  though  not  hnpoesible,  that 
he  aommitted  it,  is  relevant. 

(!)  The  question  is  whether  A  committed  a 
aima.  The  oiroumatanoee  are  such  that  the 
crime  most  have  been  committed  hy  A,  B,C  or 
D,  Svery  fact  which  shows  that  the  crime  could 
have  been  oommitted  by  no  one  else  and  that  it  was 
not  ooounitted  by  eiUwr  £,  C  or  D,  is  relevant. 

(3)  In  soita  in  which  damages  are  claimed,  any 
faet  wfaioh  will  eoaUe  the  Court  to  determine  the 


amount  of  damages  which  ought  to  be  awarded 
isjirdevant. 

(4)  The  question  is  whether  il  has  a  right  to  a 
fishery.  A  deed  conferring  the  fishery  on  A't  an- 
cestors, a  mortgage  of  the  fishery  by  A'a  father,  a 
subsequent  grant  of  the  fishery  by  A'»  father,  irre- 
conoileable  with  the  mortgage,  particular  instanoet 
in  which  A't  father  exercised  the  right,  or  in 
which  tiie  exercise  of  the  right  was  stopped  by 
A't  neighbours,  are  relevant  facts. 

(5)  A  is  accused  of  receiving  stolen  goods, 
knowing  them  to  be  stolen.  It  is  proved  that  he 
was  in  possession  of  a  particular  stolen  article. 
The  fact  that  at  the  same  time  he  was  in  posses- 
sion of  many  other  stolen  articles  is  relevant,  as 
tending  to  show  that  he  knew  each  and  all  of  the 
articles  of  which  he  was  in  possession  to  be  stolen. 

(6)  A  is  accused  of  fraudulently  delivering  to 
another  person  a  piece  of  counterfeit  coin  whicli 
at  the  time  when  he  delivered  it,  he  knew  to  be 
counterfeit.  The  fact  that  at  the  time  of  its  deli- 
very A  was  possessed  of  a  number  of  other  pieoex 
of  counterfeit  coin  is  relevant.  (The  rt-st  of  the 
illiwtration  was  added  after  Hr.  Whitworth's 
pamphlet  by  Act  UI  of  1891). 

(7)  A  sues  B  toe  damage  done  by  a  dog  of  £*> 
which  B  knew  to  be  ferocious.  The  facts  that 
the  dog  had  previously  bitten  X,  7,  and  Z  and  that 
they  had  made  complaints  to  £,  are  relevant. 
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lUustration  (d),  (1).—¥otA's  knowledge  on  the  previous  occasions  area  cause 
of  his  knowledge  on  the  occasion  in  question,  and  that  there  was  not  time  for 
the  previous  bills  to  be  transmitted  to  him  by  the  payee  if  the  payee  had  been  a 
real  person  is  a  cause  of  his  knowledge  on  previous  occasions,  and  the  fact  that 
A  accepted  the  bills  is  an  affirmation  of  the  connection  of  cause  and  effect  be- 
tween the  fact  concerning  time  and  the  fact  of  ^'«  knowledge. 

Illustration  (e),  (2). — The  fact  of  previous  publications  is  relevant  as  an  effect 
of  the  same  cause  as  that  of  which  the  fact  in  issue  is  an  effect. 

The  fact  that  there  was  no  previous  quarrel  between  A  and  B,  is  relevant 
as  alleging  absence  of  fact  in  issue.  The  fact  that  A  reported  the  matter  as  he 
heard  it  is  relevant  as  denying  the  connection  of  cause  and  effect  between  the 
two  facts,  the  malicious  intention  and  the  publication. 

lUustration  (/),  (3).— For  A's  good  faith  is  in  issue,  i.e.,  did  A,  when  he 
represented  C  as  solvent,  think  him  solvent  ?  is  an  issue.  As  Cs  insolvency 
may  be  put  forward  on  one  side  as  a  cause  of  AU  thinking  him  not  solvent,  so, 
that  his  neighbours  and  persons  dealing  with  him  supposed  him  to  be  solvent, 
may  be  put  forward  as  effects  of  causes  which  are  causes  also  ol  A's  thinking 
him  solvent.  Thus  the  neighbour's  suppositions  are  effects  of  causes  of  a  fact 
in  issue. 

lUustration  (y),  (4). — The  fact  that  A  paid  C  for  the  work  in  question  is  re- 
levant. For  it  is  in  issue.  Was  B's  contract  with  A  ?  Therefore  that  A  con- 
tracted for  the  same  piece  of  work  with  C  is  relevant  as  showing  absence  of 
cause  to  contract  with  B,  and  that  he  paid  C  is  relevant  as  an  effect  of  the  re- 
levant fact  that  he  contracted  with  C. 

lUustration  (A),  (5). — The  fact  of  notice  is  relevant  as  a  cause  of  his  know- 
ledge that  the  real  owner  could  be  found. 

The  other  fact  is  relevant  as  showing  that  the  alleged  cause  of  the  fact  in 
issue  had  not  the  effect  of  causing  the  fact  in  issue. 


(1)  Theqaeition  is  whether  A,  the  sooeptor  of  aentation  in  good  faith. 

a  bill  of  exchange,  knew  that  the  name  of  the  (4)  A  is  sued  by  B  tot  the  price  of  work  done  by 

psjee  was  fiotitioos.  B  upon  a  house  of  which  A  is  owner,  by  the  order 

The  fact  that  A  had  accepted  other  bills  drawn  of  C,  a  eontraotor.    A't  defence  is  that  £*«  oai> 

in  the  same  manner  before  they  could  hare  been  tract  was  with  0.    The  fact  that  A  paid  C  for  tite 

transmitted  to  him  by  the  pay*e  if  the  payee  had  work  in  question  is  relevant,  as  proving  that  A  did. 

been  a  real  person,  is  relevant,  as  showing  that  A  in    good  faith,  make  over  to  C  the  management 

knew  that  the  payee  was  a  fictitious  person.  of  the  work  in  qnestion,  so  that  C  was  in  a  posi- 

(2)  A  is  aooosed  of  defaming  B  by  publishing  tion  to  contract  with  B  oa  Ct  aoconnt  and  no* 
an  imputation  intended  to  harm  the  reputation  as  agent  t<a  A. 

of  B.    The  faot  of  previous  publications  by  A  (6)  A   i»  accused  of  the  dishonest  misa|^iro> 

respecting  B,  showing  ill-wPl,  on  the  part  of  A,  priation  of  property  which  he  had  found,  and  tlM 

towards  B  is  relevant  as  proving  A'»  intention  question  is  whethn  when  he  appropriated  it,  he 

to  harm  iTs  reputation  by  the  particnlar  publi-  believed  in  good  faith  that  the  real  owner  oonld 

cation  in   question.     The  facta   that    there   was  not  be  found.    The  faot  that  public  notice  of  thrs 

no  previous  quarrel  between  A  and  B,  and  that  loss  of  the  property  had  been  given  in  the  plwM 

B    repeated    the    matter   complained   of   as    he  where  A  was  is  relevant,  as  showing  that  A  did 

heard  it,  are  relevant  as  showing  that  A  did  not  not  in  good  faith,  believe  that  the  real  owner  ol 

intend  to  harm  the  reputation  of  B.  the    property    could   not   be    found.    The  t»et 

(3)  A  is  sued  by  £  for  fraudulently  represent-  that  A  knew,  or  had  reason  to  believe,  that  ths 
ing  to  B  that  C  was  solvent,  whereby  B,  being  in-  notice  was  given  fraudulently  by  C,  who  had 
duced  to  trust  C,  who  was  insolvent,  suffered  loss.  heard  of  the  loss  of  the  property  and  wished  to  aet 
The  fact  that,  at  the  time  when  A  represented  up  a  false  claim  to  it,  is  relevant,  as  showing  that 
C  to  be  solvent,  0  was  supposed  to  be  solvent  by  ^he  fact  that  A  knew  of  the  notice  did  not  die. 
his  neighbours  and  by  persons  dealing  with  him,  '°ve  A't  good  faith. 

U  relevant,  as  showing  that  A  made  the  repre- 
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Illustration  (t),  (1). — ^For  A's  intention  is  a  fact  in  issue.  The  fact  is  one 
which  may  continue  through  a  space  of  time,  and  the  previous  shooting  is  an 
effect  of  it. 

Illustration  (i),  (2). — For  the  intention  to  cause  fear  is  a  fact  in  issue.  It  is 
a  fact  capable  of  prolonged  existence,  and  the  previous  letters  may  be  effects 
of  it. 

Should  it,  however,  be  objected  that  the  fact  in  issue  is  intention  at  a  parti- 
cular moment  and  not  intention  through  a  space  of  time,  Mr.  Whitworth's 
reply  is,  that  previous  intention  is  a  cause  of  subsequent  intention,  or  both  are 
effects  of  the  same  cause. 

Illustration  (i),  (3). — The  expressions  are  relevant  as  effects  of  the  cause  of 
the  fact  in  issue  or  as  showing  absence  of  cause  of  the  fact  in  issue. 

Illustration  (/),  (4). — The  statements  are  relevant  as  effects  of  effects  of  the 
fact  in  issue. 

Illustration  (m),  (5). — The  statements  are  relevant  as  effects  of  the  fact  in 
issae. 

Illustration  (n),  (6). — The  drawing  of  ffs  attention  is  relevant  as  a  cause  of 
Bs  knowledge,  which  is  a  fact  in  issue. 

The  fact  that  B  was  habitually  negligent  is  irrelevant,  for  it  is  not  con- 
nected with  the  fact  in  issue. 

Illustration  (o),  (7). — The  fact  is  relevant  as  an  effect  of  a  fact  in  issue,  E's 
intention. 

The  fact  that  A  was  in  the  habit  of  shooting  at  people  irrelevant,  for  it  is 
ont  connected  with  a  fact  in  issue. 

Mr.  Whitworth  adds  that  this  case,  in  which  a  habit  is  declared  irrelevant, 
has  some  resemblance  to  that  of  Illustration  (a),  where  a  habit  is  relevant.  But 
that  there  i&  a  real  difference  between  the  two.  He  says :  ' '  The  man  who 
habitually  shoots  at  people  with  intent  to  murder  them  has  in  each  case  a  defi- 
nite intention  of  killing  the  particular  person  shot  at.  There  is  not,  as  far  as 
the  facts  are  stated,  any  ulterior  common  object  to  connect  together  the  fact  of 
the  previous  shooting  and  the  fact  in  issue.  But  in  the  case  of  receiving  stolen 
property  the  ulterior  common  object  of  making  dishonest  gain  by  receiving 
supplies  the  connection." 

Illustration  (p),  (8). — The  first  fact  is  relevant  as  an  effect  of  the  cause  of  tus 
committing  the  crime. 


H)  d  k  charged  with  shooting  at  B  with  in-  are  relevant  facta. 

t«iit  to  km  him.     The  fact  of  A't  having  pre-  (6)  A  sues  B  for  negligence    in  providing  him 

ymmty  shot  at  B  may  be  proved.  with  a  carriage  for  hire  not  reaaonably  fit  for  use, 

(2)  A  is  cfaaiged  with  sending  threatening  let-  whereby  A  was  injured.  The  fact  that  B't  at- 
ten  to  B.  Threatening  letters  previously  sent  tentico  was  drawn  on  other  occasions  to  the  de- 
I?  J  to  fi  may  be  proved,  at  showing  the  inten-  feet  of  that  particiilar  carriage  is  relevant.  The 
tinn  cf  the  letters.  fact  that  B  was  habitually  negligent  about  the 

(3)  The  qaestloo  is  whether  A  has  been  guilty  carriages  which  he  let  to  hire  is  irrelevant. 

oi  cmdty  towards  B,  his   wife.    Expressions  of  (':)AiB  tried  for  the  murder  of  B  by  intention- 

tbdr  feeling  towards   each   otfan  shortly   before  tHy  shooting  him  dead.    The  fact  that  A  on  other 

"  after  the  alleged  cruelty  are  relevant  facts.  occasions  shot  at  S  is  relevant  as  showing  his  in. 

(4)  The  qaeation  is  whether  A' a  death  was  tention  to  shoot  B.  The  fact  that  he  was  in  the 
caased  by  poiaoa  Statements  made  by  A  dur-  habit  of  shooting  at  people  with  intent  to  murder 
ing  his  iUneu  as  to  his  symptoms,  are  relevant  them  is  irrelevant. 

'x^  IS)  A  k  tried  for  a  crime.  The  fact  that  he  said 

{a)  The  question  is,  what  waa  the  state  of  hn  something  indicating  an  intention  to  commit  that 

'nith  at  the  time  when  an  assurance  on  his  life  particular  crime   is  relevant.    The  fact   that  he 

**s  effected.    Statemmts  made  by  ^    as  to  the  said    something    indicating  a  general   disposition 

ttateof  his  health  at,  or  near  the  time  in  question  to  commit  crimes  of  that  class,  is  irrelevant. 
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The  second  fact  is  irrelevant,  as  it  is  not  connected  with  the  fact  in  issue 
namely,  whether  he  committed  the  particular  crime. 

SECTION  15  :  Illustration  (a),  (1).— The  facts  are  relevant  as  efiectb  of  the 
cause  of  the  fact  in  issue. 

lUustraiion  (6),  (2). — The  facts  are  relevant  as  effects  of  the  cause  of  A'a 
making  the  particular  false  entry  intentionally. 

lUustration  (c),  (3). — The  facts  are  relevant  as  effects  of  the  cause  of  the  in- 
tentional delivery  of  the  rupee  in  question. 

SECTION  16  :  Illustration  (a),  (4). — The  facts  are  relevant  as  causes  of  the 
fact  in  issue. 

Illustration  (b),  (5).  The  facts  are  relevant,  the  first  as  a  cause  of  the  fact 
in  issue,  and  the  second  as  affirming  the  connection  of  cause  and  effect  between 
the  first  and  the  fact  in  issue. 

Mr.  Whitworth  was  unfortunately  prevented  by  want  of  lebure  from  dealing 
generally  with  the  criticisms  which  has  essay  provoked.  One  of  theie  was  that 
his  first  rule  was  a  practical  abandonment  of  the  scientific  form  of  the  others. 
Mr.  Whitworth's  answer  to  this  in  his  Preface  to  the  Second  Edition  of  his  Pamph- 
let was  that  an  examination  of  the  connection  of  the  first  with  the  other  rules 
would  show  that  their  scientific  form  was  of  independent  value.  The  second, 
third  and  fourth  rules  suppUed,  he  contended  a  definition  o^  relevancy  and 
would  be  complete  if  the  subject  were  the  theory  of  relevancy  absolutely.  The 
qualification  applied  by  the  first  rule  was  required,  because  the  subject  is  the 
theory  of  relevancy  for  the  purpose  of  judicial  evidence.  The  theory  is  one  thing : 
its  application  to  a  particular  purpose  is  another.  He  added  : — "It  might  be 
well  to  have  rules  that  would  express  at  once  both  the  principle  and  its  limita- 
tion. Failing  this,  I  have  propounded  one  rule  (an  unscientific  one)  as  to  the 
limitation  and  three  others  (scientific  in  form)  as  to  the  principle.  But  the  im- 
portance or  unimportance  of  the  failure  is  to  be  measured  by  considering  whe- 
ther questions  of  difficulty  in  actual  practice  usually  relate  to  the  limitation  of 
the  principle  or  to  the  principle  itself ;  in  other  words,  whether,  for  the 
solution  of  such  questions  unscientific  or  scientific  rules  are  provided.  Now 
the  first  rule  relates  chiefly  to  what  Sir  James  Stephen  speaks  of  as  '  wide 
general  causes  which  apply  to  ail  occurrences,  are,  in  most  cases,  admitted  and 
do  not  require  proof ;  and  the  test  in  cases  of  disputed  relevancy  will,  I  think, 
usually  be  found  to  be  one  of  the  other,  the  scientific  rules." 

The  theory  contained  in  Mr.  Whitworth's  essay  was  subsequently  adopted 
by  Sir  James  Stephen  himself  in  the  earlier  editions  of  his  Digest  of  the  Law  of 
Evidence.(6)    In  the  present  edition  Sir  J.   F.   Stephen  substituted  another 

(1)  A  is  accused  of  buining  down  hia  house  in  (3)  A  m  accused  of  bsudulently  delrrcring  to  £ 
order  to  obtain  money  for  which  it  is  insured.  a  counterfeit  rupee.  The  queetion  is  whether 
The  facts  that  A  lived  in  several  house*  sucoee-  the  delivery  of  the  rupee  was  aooidentaL  Th» 
sively,  each  of  which  he  insured,  in  e«oh  Incts  that  soon  before  or  soon  after  the  detrefy 
of  which  a  6re  occurred,  and  after  each  of  wliioh  U>  B,  A  delivered  counterfeit  rupee*  to  C,  D  and 
fires  A  received  payment  from  a  different  in-  K  are  relevant,  as  showing  that  the  delivei;  to 
surance  office   are    relevant,  as    tending   to  show  Bwas  not  accidental. 

that  the  fires  were  not  accidental.  (4)  The  question  is  whether  a  partionlar  letter 

(2)  A  is  employed  to  receive  money  from  the  was  despatched.  The  facta  that  it  waa  th*  gr- 
debt<»i  of  A  It  is  bis  duty  to  make  entries  in  a  dinary  course  of  busineas  for  all  lettan  pat  ia 
book,  shoring  the  amount  received  by  him.  He  a  certain  place  to  be  carried  to  the  post,  and  tk»t 
makes  an  entry  showing  that  on  a  particular  that  particular  letter  was  put  into  that  place  are 
occasion  he  received  less  than  the  really  did  re*  relevant, 

ceive.     The   qaestim   is  whether  this  false  eattj  (6)  The  question  is  whether  a  partkolar  lei' 

was    accidental    or    intentional    The    facta  that  ter  reached  A.    The  facts  that  it  was  postad  in 

other  entries  made  by  i4  in  the  same  book  are  f  Ise,  due  oonise,   and  was  not  retomed  through  the 

and  that  the  false  entry  is  in  each  case  in  favour.  Dead  Letter  Office  are  relevant, 

of  ^  ore  relevant  (6)  See  St^h.  Dig.,  pp.  IM,  I6Z 
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definition  of  relevancy  in  place  of  that  contained  in  the  earlier  editions  and 
taken  from  Mr.  Whitworth's  essay,  not  as  Sir  J.  F.  Stephen  observes,  because  he 
thought  the  former  definition  wrong,  but  because  it  gave  rather  the  principle 
on  which  the  rule  depends  than  a  convenient  practical  rule.(l) 

Dr.  Wharton(2)  while  defining  relevancy  as  that  which  conduces  to  the 
proof  of  a  pertinent  hypothesis ;  a  pertinent  hypothesis  being  one  which,  if  sus- 
tained, would  logically  influence  the  issue ;  and  adopting  several  of  Sir  J.  F. 
Stephen's  positions  offers  two  criticisms  as  explaining  why  he  cannot  accept  his 
«cheme  as  affording  a  complete  solution  of  the  difficulties  which  beset  this  branch 
of  evidence.  In  the  first  place,  the  words  "  cause"  and  "  effect"  are  open, 
when  used  in  this  connection,  to  an  objection  which,  though  subtle,  is  in  some 
cases  fatal.  The  "  cause"  of  a  fact  in  issue,  it  is  alleged  is  relevant ;  yet  whether 
such  a  cause  produced  such  a  fact  is  the  question  the  action  is  often  instituted 
to  try  ;  and  it  is  a  petitio  princijni  to  say  that  the  "cause"  is  relevant  because  it 
is  the  "  cause"  and  that  it  is  shown  to  be  the  cause  because  it  is  relevant.  In 
the  second  place,  the  distinction  between  "  facts  in  issue"  and  "  facts  relevant 
to  fiicts  in  issue"  cannot  be  sustained.  An  issue  is  never  raised  as  to  an  evi- 
dential fact ;  the  only  issues  the  law  knows  are  those  which  affirm  or  deny  con- 
clasions  from  one  or  more  evidential  facts.  Thus,  Sir  J.  F.  Stephen  when  ex- 
plaining the  supposed  distinction  says :  "  A  ia  indicted  for  the  murder  of  B 
and  pleads  guilty.  The  following  facts  may  be  in  issue :  the  fact  that  A 
killed  B,  etc."  But  if  the  group  of  facts  classified  as  facts  in  issue  be  scruti- 
nized, it  will  be  foimd  that,  as  they  are  facts  which  could  not  be  put  in  evidence, 
they  are  not  relevant  facts,  though  they  might  be  relevant  hypotheses  to  be 
sustained  by  relevant  fact.  If  Counsel  should  ask  a  witness  wheuier  "A  killed 
B  "  the  question  would  if  excepted  to,  be  ruled  out,  on  the  ground  that  it  called 
not  for  "  facts,"  but  for  a  conclusion  from  facts,  and  to  such  conclusions 
witnesses  are  not  permitted  to  testify.(3)  The  only  way  of  proving  "  facts  in 
issue,"  as  they  are  called  by  Sir  J.  F.  Stephen,  is  by  means  of  what  he  calls 
"  facts  relevant  to  the  issue."  Did  4  kill  S  ?  We  cannot  say  that  it  would  be 
relevant  to  the  issue  for  a  witness  to  say  "  A  killed  S,"  for  a  witness  would  not 
be  permitted  so  to  testify.  No  facts  are  relevant  which  are  inadmissible;  and 
the  fact  that  A  killed  B,  being  in  this  shape  inadmissible,  is  irrelevant.  It  is, 
however,  admissible,  adopting  Sir  J.  F.  Stephen's  illustration  of  facts  relevant 
to  the  issue  to  prove  that  '  'A  had  a  motive  for  murdering  B ;  the  fact  that  A 
admitted  that  he  had  murdered  B"  and  the  like.  From  such  facts,  taken  in 
connection  with  facts  which  lead  to  the  conclusion  that  A  struck  the  blow  from 
which  B  died,  the  hypothesis  that  A  murdered  B^  to  be  verified  or  discarded. 
We  must,  therefore,  it  is  said,  strike  out  from  the  category  of  relevant  facts 
what  Sir  J.  F.  Stephen  calls  "facts  in  issue,"  or  what  may  be  more  properly 
called  pertinent  hypotheses  and  limit  ourselves  to  the  position  that  all  facte 
relevant  to  "  facte  in  issue"  (or  to  pertinent  hypotheses)  are,  as  a  rule,  ad- 
mianble.  If  we  discard  as  ambiguous  the  word  "  fact"  and  substitute  for  it 
the  word  "  condition"  then  the  position  we  may  accept  is  that  all  conditions 
of  s  pertinent  hypothesis  are  relevant  to  the  issue ;  and  that  such  conditions 
may  be  either  proved  or  di8proved.(4) 

The  other  class  of  criticism  to  which  we  have  referred  is  altogether  ad- 
verse to  the  system  on  which  the  Act  proceeds,  namely,  ite  departure  from  the 
principle  of  English  law  which  consiste  of  negative  rules  declaring  what  (as  the 
expereeaon  runs),  is  not  evidence  and  ite  attempt  instead  to  positively  define 
evidence  by  placing  ite  rules  wholly  into  terms  of  relevancy.    As  pointed  out 


(1)  A.    p.    1S8.  The  lobstitated  defioitiOQ  h  1888,  Phibdelphia,  ff  80,  26. 
gnn,  p.  8S  potf,  in  tha  IntradDotkia  to  Ch.  II.  (3)  8t*  Wharton,  Sr.  {,  607. 

(8)  A  Ooomentaijr  on   the   Law   o(  Erideiioe  (4)  Wharton,  Er.,  {  SO. 

a  CWa  bmea   by   F.  Whartco.  U..D.,  Sid  Kd, 
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by  Professor  Tha7ei(l),  it  is  here  that  Sir  James  Stephen's  treatment  of  the 
Law  of  Evidence  is  perplexing  and  has  the  aspect  of  a  tour  de  force.  Helpful 
as  his  writings  on  this  subject  have  been,  they  are  injured  by  the  small  con- 
sideration that  he  shows  for  the  historial  aspect  of  the  matter  and  by  the 
over-ingenious  attempt  to  put  the  rules  of  evidence  wholly  into  terms  of 
relevancy.(2)  The  difficulty  of  dealing  with  the  subject  of  evidence  b 
increased  by  the  confused  way  in  which  in  several  respects  the  subject  b 
treated  in  the  Act  particularly  the  obscurity  which  is  tlurown  over  the  rules 
of  evidence  by  the  false  assumption  that  rules  of  exclusion  are  based  solely 
upon  irrelevancy.(3)  Ss.  6-16  are,  even  when  intelligible,  for  the  most  part 
difficult  to  practically  apply,  and  as  the  practising  lawyer  knows,  many  of  them 
are  scarcely  ever  referred  to,  and  then  only  for  the  most  part  to  support  a  case 
for  the  reception  of  "evidence  "  which,  bears  on  its  face  so  little  the  aspect 
of  relevancy  that  for  an  attempt  to  receive  its  admission,  some  section  or 
other  must  he  pressed  into  service.  The  Legblature  has  entertained  the  idea 
of  instructing  Judges  and  juries  as  to  what  constitutes  relevancy  giving  as 
Mr.  Markby  says(4)  in  s.  7  a  statement  in  quasi-scientific  language  of  the 
meaning  of  relevancy ;  in  s.  11  a  statement  in  popular  language  of  what  in  s.  7 
is  attempted  to  be  stated  in  scientific  language,  and  lastly  an  enumeration  of  a 
few  facts  which  are  declared  to  be  relevant,  though  the  catalogue  of  such  rele- 
vant facts  b  inexhaustible.  The  truth  b  that  everybody  b  assumed  (and  rightly 
assumed)  to  know  what  evidence  b  in  the  sense  that  the  law  takes  it  for 
granted  that  people  know  how  to  find  out  what  is  and  what  is  not  probative 
as  matter  of  reason  and  general  experience.{b)  The  rules  which  govern  here  are 
the  general  rules  which  govern  everywhere ;  the  ordinary  rules  of  himian  thought 
and  human  experience  to  be  sought  in  the  ordinary  sources  and  not  in  law 
books.  There  b  a  principle — not  so  much  a  rule  of  evidence  as  a  pre-supposi- 
tion  involved  in  the  very  conception  of  a  rational  system  of  evidence  as  con- 
trasted with  the  old  formal  and  mechanical  systems  which  forbids  receiving 
anything  irrelevant  that  is  not  logically  probative.  (6)  How,  asks  Professor 
Thayer(7),  are  we  to  know  what  these  forbidden  things  are  ?  Not  by  any  rule  of 
law.  The  English  law  furnishes  no  test  of  relevancy.  For  thb  it  tacitly  refers 
to  logic  and  general  experience — assuming  that  the  principles  of  reasoning  are 
known  to  its  Judges  and  Minbters  just  as  a  vast  multitude  of  other  things  are 
assumed  as  already  sufficiently  known  to  them.  Unless  excluded  by  some  rule 
or  principle  of  law  all  that  is  logically  probative  is  admissible.  The  Judge 
simply  has  to  ask  himself  : — Does  testimony  of  thb  fact  help  me  to  detenmne 
the  issue  I  have  to  decide.  .Whether  it  does  or  not,  his  reason  and  experience 
will  tell  him.  If  it  does  not  then  the  rule  of  reason  excludes  it.  If  it  does 
then  since  there  are  tests  of  admissibihty  other  than  logical  relevancy, 
enquiry  must  be  made  whether  there  b  any  rule  of  law  which  excludes  it.  It  is 
this  excluding  function  which  is  the  characterbtic  one  in  the  Englbh  law  of 
Evidence,  which  is,  as  Professor  Thayer  caUs  it,  the  child  of  the  jury  system. 
It  seems,  he  6ays(8),  "  that  our  Law  of  Evidence,  while  it  b  emphatically  a 
rational  system,  as  contrasted  with  the  old  formal  methods,  b  yet  a  peculiar 
one.  In  the  shape  it  has  taken,  it  is  not  at  all  a  necessary  development 
of  the  rational  method  of  proof ;  so  that  where  people  did  not  have  the 
jury,  or  having  once  had  it  did  not  keep  it,  as  on  the  continent  of  Europe. 

(1)  Who  during,  at  any  rate,  the  laet  century       indeed  the  rest  of  the  worit  of  the  mort  oarefnl 
was,  s«  Mr.  Markby  joatly  saya,  the  only  writer       study. 

who  added  mnch  to  oar  knowledge  of  the  prin-  (3)  iScc  Markby's  Evidence  Act.     Intnd. 

ciplee    of    evidence    since    Bentham.    Markby's  (4)  Id.  17. 

Eridenoc  Act,  Introd.  (5)  Thayer  op  etC,  SeSn. 

(2)  Thayer's  Freliminaiy  treatise  on  Evidence  (6)  Id.  ZIB,  264. 
at  the  Common  Law,  p.  266ii.    The  whole  of  ob.  (7)  Id,  26S. 

VI  in  which  this  passage  oocois  ia  worthy  as  is  (S)  Id.  270. 
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although  they,  no  less  than  we,  worked  out  a  rational  system,  they  developed 
under  the  head  of  evidence  no  separate  and  systematized  branch  of  the  law." 
The  main  object  of  the  law  is  to  determine  not  so  much  what  is  admissible 
in  proof  as  what  is  inadmissible.  Assuming  in  general  that  what  is  evidential 
is  receivable,  it  is  occupied  in  pointing  out  what  part  of  this  mass  of  matter 
is  excluded ;  and  it  denies  to  this  excluded  part  not  the  name  of  evidence 
but  the  name  of  admissible  evidence.  Some  things  are  rejected  as  being 
of  too  slight  a  significance,  or  as  having  too  conjectural  and  remote  a  con- 
nection ;  others  as  being  dangerous  in  their  eflect  on  the  jury  and  likely  to  be 
misused  or  overestimated  by  that  body ;  others  as  being  unpolitic  or  unsafe 
on  public  grounds ;  others  on  the  bare  ground  of  precedent.  It  is  in  fact  this 
sort  of  thing  : — the  rejection  on  one  or  another  practiad  ground,  of  what  is 
nally  probative  which  is  characteristic  of  the  English  law  of  Evidence  stamp- 
ing it  as  the  child  of  the  jury  8ystem.(l)  Admissibility  is  thus  determined, 
&st  by  relevancy — an  affair  of  logic  and  experience  and  not  at  all  of  law ; 
stcond,  but  only  indirectly,  by  the  law  of  evidence  which  declares  whether  any 
given  matter  which  is  logically  probative  is  excluded. 

A  practical  experience  of  many  years  in  the  working  of  the  Act  shows  it 
to  be  a  matter  of  regret  that  the  English  system  which  has  its  basis  in  the  his- 
torical reasons  to  which  we  have  referred,  was  rejected  in  favour  of  the  attempt 
at  a  constructive  treatment  adopted  in  sections  5-16  of  the  Act.  As  Mr.  Markby 
very  justly  puts  it  :(2)  ' '  What  then  it  will  be  asked  is  a  Judge  to  do  when  he 
has  to  consider  whether  a  fact  is  relevant  ?  In  the  first  place  I  answer  that 
this  is  a  question  which  he  has  very  rarely  to  consider.  Parties  to  a  litigation 
01  their  advocates  very  rarely  attempt  to  ofier  irrelevant  evidence.  Their 
only  object  in  doing  so  would  be  to  waste  time.  They  hope  to  influence  the 
opinion  of  the  Judge — and  this  they  cannot  expec^t  to  do  by  evidence  which  is 
leaDy  irrelevant.  But  if  a  Judge  thinks  that  he  is  being  asked  to  listen  to  what 
is  really  irrelevant  he  would  certainly  not  resort  to  any  abstruse  consideration, 
about  cause  and  effect:  he  would  simply  consult  his  own  experience." 
The  real  discussions  which  take  place  before  a  Judge  upon  evidence  are,  as  he 
points  out,  not  as  to  its  relevancy  but  as  to  its  admissibility.  And  this  Act 
would  have  been  far  more  intelligible  if  the  language  of  it  had  corresponded 
with  a  collection  of  rules  not  upon  relevancy  but  upon  admissibility.  In  that 
case  whilst  their  own  reason  and  common-sense  would  have  told  the  Judge  and 
parties  what  was  relevant,  it  would  only  have  been  necessary  on  an  objection 
to  look  into  the  provisions  of  the  Act  to  see  whether  there  was  any  rule  prohi- 
biting the  reception  of  the  particular  evidence  in  question.  Whether  or  no  cer- 
tain kinds  of  evidence  shall  be  admissible  depends  on  a  variety  of  considerations 
besides  relevancy :  and  the  putting  forward  of  relevancy  in  the  Act  as  if  it  were 
the  only  test  is  not  only  erroneous  but  unfortunate  as  it  makes  the  Act  difficult 
to  explain  and  adds  to  the  mystery  by  which  this  branch  of  the  law  is  usually 
suppMed  to  be  surrounded.  There  is,  however,  no  mystery  about  the  matter 
if  it  be  remembered  that  the  ordinary  processes  of  reasoning  or  argument  are 
not  left  at  the  door  of  the  Court  House  and  that  within  it  the  law  does  not  pro- 

(1)  U.  2M-2e9.    It  ia  thus  the  creatoie  of  ex-  Ions  attended  to  by  tribnnalg,  which  like  the  Court 

pennoe  rather  than  of  logic.  Founded  aa  being  a  of  Chancery  adjudicate  both  on  law  a«  on  fact 

ntaonal  Bystem   upon    the  lawB    of   thought,   it  through  the  same  oigaoB  and  the  same  procedure, 

yet  reoognizes  another  mfluenoe  (the  jury)  that  21aine'»  Vittagt  Commi.nitiu  ^d  Ed.,  302. 
msat  at  erecy  moment  be  t^cn    faito    aooonnt;  (2)  E-ridenceAot,  pp.  17,  18.    According  to  the 

fn  it  ia  ttiji  '^lioh  broogjit  it  into  being,  as  it  ia  learned  author  notwithatanding  that  this  b    an 

tba  ifaaeooe  of  thia  which  alone  aoooonts  for  the  Act  which  professes  to  contain  the  whole  law  of 

PCPp^nUtsnoe   of    it  in    bH  other  than   English-  evidoice,  two  at  least  of  the  geaeral  rules  of  ex- 

*P''***'8  ooontriea,  whether  onoient  or  modem ;  dusion  (including  that  againat  hearsay)  are  not 

Id'  207.868.    In  fact,  it  may  be  added,  that  the  treated  in  it    The  language  of  s.  60,  he  contends, 

KnpiMi  mlaa  of  eridenoa  are  nerer  ytrj  aompa-  does  not,  aa  ia  generally  supposed,  exclude  heaisay. 
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perly  undertake  to  regulate  these  processes  except  as  helping  by  certain  roles 
which  may  be  presented  in  a  readily  intelligible  manner  to  discriminate  and 
select  the  material  of  fact  upon  which  these  are  to  operate.  Legal  reasoning, 
at  bottom,  is  like  all  other  reasoning  though  practical  considerations  come  in  to 
shape  it.  Rules,  principles  and  methods  of  legal  reasoning  have,  however, 
figured  as  rules  of  evidence  to  the  perplexity  and  confusion  of  those  who  sought 
for  a  strong  grasp  of  the  subject.  The  notion  may  be  dismissed  that  legal 
reasoning  is  some  natural  process  by  which  the  human  mind  is  required  to 
infer  what  does  not  logically  follow.  What  is  caUed  the  "  legal  mind  "  is  still 
the  human  mind  and  must  reason  according  to  the  laws  of  its  constitution.  But 
to  understand  properly  the  law  of  evidence  one  must  detach  and  hold  apart 
from  it  all  that  belongs  to  that  other  untechnical  and  far  wider  subject.(l)  The 
position  may  be  summed  up  by  saying  that  the  laws  of  reasoning  indicate  what 
facts  are  rdevant.  The  law  of  evidence  declares  which  of  those  facts  are  tn- 
admitsUile.  These  latter  should  be  concisely  stated  and  codified.  But  just  as 
other  organic  processes  are  ordinarily  and  in  most  cases  are  the  better  carried  on 
unconsciously,  so  little  of  use  is  attained  and  the  risk  of  confusion  is  involved  in 
an  attempted  analysis  of  that  of  the  reason.  The  common  sense  and  experience 
of  both  the  parties  and  the  Judge  will  tell  them  what  they  have  to  prove  and 
what  should  be  proved,  and  what  is  relevant  for  that  purpose.  And  if  these 
do  not,  abstract  considerations  of  causality  will  not  help  them,  interesting 
though  these  may  be  in  enquiries  less  practical  than  those  which  come  before  a 
Court  of  Justice.(2) 

(1)  Thayeropetf.,  Cb.  VI,aiidthe«aiiMAathor's  enter  into  the  mizea  of  the  Uw  of  caustlity  Hut 
geleot  cue*  en  Evidence,  1.4,  there  is  such  popolor  reaort  to  a.  11.    In  a  Ctdt 

(2)  A)  mattwa  now  stand  on  an  objection  to  eri-  which    aimed    merely  at  embodying  the  mki  <i 
denoe  the  party  tendering  it  haa  to  searoh  the  Act  exolnaion  all  evidence  would  be  jm'nd  fadt  ad- 
for  the  aeotioa  which  jnstiflea  its  reoeptico.    Thia  miwble  unless   the   objectmg  party  could  Apt 
is  not  always  an  easy  matter,  and  it^^is  probably  some  positive  rule  in  the  Code  excluding  it 
owing  to  thia  and  a  not  unnatural  relnotanoe  to 
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ACT  No.  I  OF  1872. 


PASSED  BY  THE  GOVERNOR-GENERAL 
OF  INDIA  IN  COUNCIL. 

(R«c*tv«d  the  aasent  of  the  Oovemor^Oeneral  on  the  15th  March  11872.) 

THE  INDIAN  EVIDENCE  ACT,  i872. 

Tlie  Title  of  an   Act  may  be   resorted   to,  to  explain  an  enacting  clause  Title. 
when  donbtful.(l)     As  to  the  title  of  an  Act  giving  colour  to,  and  controlling 
its  provisions,  vide  note.(2) 

The  law  of  evidence  applicable  in  every  case  is  that  of  the  lex  fori  which  Lex  fieri. 
"  governs  the  Conrts  whether  a  witness  is  competent  or  not,  whether  a  certain 
matter  requires  to  be  proved  by  writing  or  not,  whether  certain  evidence 
proves  a  certain  fact  or  not ;  these  and  the  like  questions  must  be  determined, 
not  lege  loci  contractus  but  by  the  law  of  the  country  where  the  question 
arises,  where  the  remedy  is  sought  to  be  enforced  and  where  the  Court  sits  to 
enforce  it.''(3)     As  to  the  law  applicable  in  this  country  (vide  post). 

Whereas    it  is   expedient   to   consolidate,   define   and  J'*««a»>i»- 
amend    the    Law    of   Evidence ;    it   is  hereby  enacted     as 
follows  :— 

OOHmNTART. 

The  Preamble  shows  that  this    Act  is  not  merely  a  fragmentary  enact-  The  Pre- 
nient,  but  a  consolidatory  enactment  repealing  all  rules  of  evidence  other  than  *"»**•• 
those  saved  by  the  last  part'  of  the  second  section.  (4) 

The  Law  of  Evidence  applicable  to  British  India  is  contained  in  this  Act 
and  in  certain  Statutes,  Acts,  and  Regulations  relating  to  the  subject  of  evidence 
saved  by  the  proviso  of  the  second  section,  or  enacted  subsequent  to  this  Act. 
This  Act  doe«  not  therefore  contain  the  whole  of  the  law  of  evidence.  It 
has  repealed  all  rules  of  evidence  not  contained  in  any  Statute,  Act,  or 
Regulation  in  force  in  any  part  of  British  India.  A  person  tendering  evidence 
must  therefore  show  that  such  evidence  is  admissible  under  some  provision 
either  of  this  Act  or  of  the  Acts  abovementioned  ;  for  there  are  no  other  rules 
of  evidence  in  force  in  British  India  except  .such  as  are  contained  in  these 
Acts.  So  where  certain  administration -papers  were  tendered  on  behalf  of  the 
plaintiff,  the  Privj-  Council  observed  and  held  :  "  The  Indian  Evidence  Act 
has  repealed  all  rales  of  evidence  not  contained  in  any  Statute  or  Regulation, 


(1 )  Bmtto  Cktmitr  V.  Skooro  Dhmun,  9  W.  R.,  4  M.  1.  A.,  17»,  187  (1848). 

402.  404,  405  (F.  B.).  (1868  ) :    •««  SolMd    v.  {■»)  Bain  v.  WhUtkatm  BaiUvy  (.  o..  3  H.  L. 

J»lm$o»,  2  Exch.,   2S6.   282,   283.  I'm.,  1,  l»,  )>»■  Lord  Broagham. 

(2)  Cio  Btftm  V.  Imam-ud^in,  2  A..  90  (4)  Colltctor  o/  GoraikfUT  v.  Palakdkari 
(1878);  uid  Me  Alanfamonjcri  r,  Sonamoni,  Sinfk,  12  A.,  36  (1889).  A*  to  coostraction  of 
8  C,  WJ,  639,  643  (1882);  Cnvfordv.  Spcontr,  ronaoUdfttind  Acts,  t»*  Introduction. 
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and  the  plaiutifi  muet  therefore  show  that  these  papers  are  admissible  under 
some  provision  of  the  Indian  Evidence  Act."(l)  "  Instead  of  assuming  the 
English  Law  of  Evidence,  and  then  inqairing  what  changes  the  Evidence  Act 
has  made  in  it,  the  Act  should  be  regarded  as  containing  the  scheme  of  the 
law,  the  principles,  and  the  application  of  these  principles  to  the  cases  of 
most  frequent  occurrence."  (2)  The  Evidence  Act  is,  as  it  was  intended  to  be,  a 
complete  Code  of  the  Law  of  Evidence  for  British  India.(3) 

The  Headings  prefixed  to  sections  or  set  of  sections  are  regarded  ai 
preambles  to  those  section8.(4)  The  headings  are  not  to  be  treated  as  if  they 
were  marginal  notes,  or  were  introduced  into  the  Act  merely  for  the  purpose  of 
classifying  the  enactments.  They  constitute  an  important  part  of  the  Act 
itself,  and  may  be  read  not  only  as  explaining  the  sections  which  immediately 
follow  them,  as  a  preamble  to  a  Statute  may  be'  looked  to,  to  explain  its 
enactments,  but  as  affording  a  better  way  to  the  construction  of  the  sections 
which  foUow  than  might  be  afforded  by  a  mere  preamble.(5) 

Legislative  definitions  or  interpretations,  being  necessarily  of  a  very  geuerel 
nature,  not  only  do  not  control,  but  are  controlled  by,  subsequent  and  ex- 
press provisions  on  the  subject-matter  of  the  same  definition  ;  they  are  by  no 
means  to  be  strictly  construed  ;  they  must  yield  to  enactments  of  a  special 
and  precise  nature,  and,  like  words  in  Schedules,  they  are  received  rather  u 
general  examples  tiian  as  overruling  provi8ions.(6)  The  effect  of  an  interpre- 
tation-clause is  to  give  the  meaning  assigned  by  it  to  the  word  interpreted  in 
all  places  of  the  Act  in  which  that  word  occurs  ;  wherever  that  word  appears, 
it  must,  unless  the  contrary  plainly  appear,  be  understood  in  accordance  with 
the  meaning  put  upon  it  by  the  interpretation-clause.  But  it  is  by  no  means 
the  effect  of  an  interpretation-clause  that  the  thing  defined  shall  have  annexed 
to  it  every  incident  which  may  seem  to  be  attached  to  it  by  any  other  Act 
of  the  Legislature.(7)  Where  a  definition  "includes"  certain  persons  or  things, 
it  does  not,  therefore,  necessarily  exclude  other  persons  and  things  not  so 
included  ;  for  when  a  definition  is  intended  to  be  exclusive,  it  would  seem 
the  form  of  words  (as  in  the  definition  of  "  fact ")  is  "  means  and  includes."(8) 
Where  a  particular  expression  has  for  a  long  time  previously  acquired  a 
special  technical  signification,  that  special  sense,  in  the  absence  of  a  defin- 
ing clause  in  the  Act,  may  be  attached  to  that  expression. (9) 

The  words  of  the  section  are  not  limited  to  the  Illustrations  given. 
Illustrations  ought  never  to  be  allowed  to  control  the  plain  meaning  of  the 
section  itself,  and  certainly  they  ought  not  to  do  so,  where  the  effect  would  be 
to  curtail  a  right  which  the  section  in  its  ordinary  sense  would  confer.(lO) 
Illustrations,  although  attached  to,  do  not  in  legal  strictness  form  part  of  the 


(1 )  See  LeUtraj  Kuar  y.  Makpal  SingK,  7 
1.  A.,  70  (1879);  6  C,  784;  6  C.  L.  R.,  593;  »ko 
Goltector  ol  OoraUipur  v.  j>aiafattari  Sitith, 
12  A..  II,  12,  19,  20^  84,  Sfi^  43  (1889).  This 
•eotion  in  effeoi  prohiUta  the  employment  of 
•ay  kind  o{  evidenoe  not  tpeoifioally  Aothoriied 
by  the  Aot  itMH.  K.  y.  AbMlaM,  7  A.,  399  (188«) 
(but  Bee»lM>«6.,p.  401).  jr««aMiM<i  Attahdad 
T.  MtAummai  Imail,  10  A.,  326  (1888) ;  K. 
».  i>i«<»ii&«r  Jena,  2  B.,  64  (1877). 

(2)  A.  ▼.  Aakoototh  Clmtirrbiitty,  4  C,  491 
(1878),prr  Jackson,  J. 

(8)  R.  V.  Kartirk  Ctmnitr,  14  C\  721,  728,  F. 
B.(1887). 

(4)  HMwell    on    SUtutei,    W. 

(6)  KatUrn  Covntitt,  etc^  Oompaniet  t.  Mar- 
"Off,  9  H.  L.  C,  41. 


(«i)  Vda  Begamv.  /nuun-iui-iiiM,  2  A.,  74, 8( 
(1878):  Dwkrrison  Statute^  2nd  Ed.  (1848), 
SM9  i  It,  y.  Jnitittt  of  Cambridgedmt,  7  A.  ft 
K.,  480,  491. 

(7)  Vma  ChuTK  v.  Ajaianiua  Bibee,  IS  C, 
430,482,  433  (188S);  tee  abo  B.  v.  AtkooloA 
CTtuekerbiiUf,  4  C.  492   (1878). 

(8)  B.  V.  Askoolotk  rkuekvbuUg,  4  C.,  493 
(1878). 

(9)  BMctrntbogt  V.  LuUoobttof  M<i4iek»ni,  d 
M.  I.  A.,  234  (1852) ;  r^Muangji  Jtumntmmtii 
T.  Dmai  KvOianraifi,  21  W.  R.,  178  (1874). 

(10)  foyiasjk  Ciunder  y.  Bonutmu  Ohumg,  T 
C,  182,  136  (1881);  a  o.,  8  C  I..  B..  283 
"  Stempla  ittiutrant  ntm  retkinfwU  leftwt," 
Co.  litt.,  24  (a). 
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ActB,  and  are  not  absolutely  binding  on  the  Couxta.  They  merely  go  to  show 
tile  intention  of  the  frsmers  of  the  Acts,  and  in  tiiat  and  other  respects  they 
may  be  useful,  provided  they  are.  correct.  (1)  The  practice  of  looking  more -at 
the  niustrationg  than  at  the  words  of  the  section  of  the  Act  is  a  mistake. 
The  Illustrations  are  only  intended  to  assist  in  constrqing  the  language  of 
the  Act.(2) 

It  has  been  held  in  England  that  marginal  notes  are  no  pan  of  sections  so  Margtnai 
as  to  throw  light  upon  questions  of  construction,  and  that  th«y  are  merely  ab-  ''°*'"* 
stracts  of  the  clauses  intended  to  catch  the  eye  and  to  make  the  task  of  re- 
ference easier  and  more  expeditious.(3)  As  regards  Indian  Acts,  there  appears 
to  have  been  some  difference  of  opinion-  In  the  undermentioned  case(4)  the 
Oonrt  was  disposed  to  think  that  such  notes  might  be  used  for  the  purpose  of 
interpreting  Indian  Acts,  the  State  Publication  of  such  Acts  being  framed 
with  marginal  notes.  In  a  subsequent  case(6)  Petheram,  C.J.,  referred  to  the 
marpnal  notes  to  s.  5,  Act  XXI  of  1870,  and  s.  149,  Act  V  of  1881,  and  said 
that  although  the  marginal  notes  were  not  any  part  of  the  Act,  they  did  indicate 
the  object  of  the  sections  ;  and  in  a  still  more  recent  decision,  (6)  it  was  said 
•mth  reference  to  s.  147  of  the  Criminal  Procedure  Code  : — "  The  only  reference 
to  easements  is  in  the  ma^inal  note  which  is  no  part  of  the  enactment ;  but 
«ven  the  marginal  note  does  not  restrict  the  application  of  the  section  in  the 
manner  suggested."  In  both  of  these  cases  the  Court,  while  holding  that  mar- 
ginal notes  formed  no  part  of  an  enactment,  appear  to  have  referred  to  the 
same  on  the  question  of  construction.  In,  however,  the  latest  reported  de- 
cisions the  Court  held  that  marginal  notes  did  not  form  part  of  the  section  and 
«ouId  not  be  referred  to  for  the  purpose  of  construing  it.  (7) 

General  observations  on  this  matter  are  contained  in  the   ItUrodiiction  to  Oeneral 
which  the  reader  is  referred.     The  modem  general  rule  is  that  Statutes  must  ti^^uSii 
be  construed  according  to  their  plain  meaning,  neither  adding  to,  nor  subtracting  ^ot. 
from,  tiiem.(8)  The  Court  will  put  a  reasonable  construction  upon  an  Act,  and 
will  not  allow  the  strict  language  of  a  section  to  prevent  their  giving  it  such  a 
construction.  (9)    In  considering  the  rules  of  evidence  it  is  necessary  to  look 
-to  tlie  reason  of  the  matter.  (10)    A  construction  efieoting  a  most  important 
departure  from  the  English  rule  of  evidence  was  considered  in  the  nnder-men- 

(1)  Sanak  Sam  t.  Mdtin  Lai,!   A.,  487,  496,       t(  C.  W.  N^  OW  (1904) ;  x.o.  2tf  A^  393. 
-496(1877);    ste  abo   Dnbey  Sakai  v.    Oanuki  (8)v.  HazweD.  S  ;  OtretMlah  Sirkar  v.  Mokuu 

Lai,  1  A.,  34,  36  (1875).  UM,  7  C.   127  (1881):    when  tfa«  temw  of   an 

(2)  aiiaikh  Omtd  t.  Sidhtt  Bam,  22  W.  B.,  Aot  u«  «l<»r  and  {dkin,  it  ia  th«  duty  of  the  Ckiurt 
367  (1874) ;  «ee  »]so  R.  t.  Ai*«ma<,  1  B.,  147,  to  give  eSeot  to  it  «  It  standa  :  PhUpoU  v.  Bu 
ISS  (1876):  Boorjo  Sarain  t.  Bitnmhkwr  Bingh,  George' s  Hospital,  6  H.  U  Ciw.,  838  ;  Bvzloor 
23  W.  R.,  311  (1876);  Ouj}%  laU  v.  rvUdt  Btiktem  v.  ahumtoonnitta  Betum,  S  W.  tL,  V.  C, 
UU,  6  C,  171.  186.  187  (1880)  [iUostration  3,  12  (1867);  •.c,  11  U.  L  A.,  561,  604;  B. 
nferred  to,  to  show  meaning  of  word  in  ■.  13,  r.  Bal  Krithna,  17  B^  677,  578  (1893),  bat 
potd ;  B.  X.  Chidda  Khan,  3  A.,  673,  575  many  oaMB  may  be  quoted,  in  wfaioh,  in  order 
<1881)  (ii.)  to  avoid  injuatioe  or  absurdity,  words  of  general 

(3)  WUberioroe,  293,  214;  Maxwell,  52;  Hard.  import  hare  been  restricted  to  particular  mean- 
castle,  3rd  Ed.,  205  ;  Claydon  r.  Crsen,  3  C  P.,  ings ;  ib.,  578 ;   Bamatoonitrte    v.     Vtrntr,    IS 

Jill  :    anUon  T.  Button,  tS   C!h.  D.,    511    (1882);  B.  L.  B.,  193  (1874) ;    WtUt  t.  L.  T.  *  B.  ily. 

oorracting    dictam    in    In    re   Venovr't   BetlUd  Co,,  6  Cb.  D.,    126,  130 ;    Eastern  Oountit*,  tic., 

KMates,  2  Ch.  O.,  622,  626.  Oomftniu  \.  Maniagt,  9  H.  L.  C,  32,  36. 

(4)  KmmeAat  Proud  v.  Bkikan  Nantitt,  20  C,  (»)  Chiieaidlak  Bvrkar  v.  Mohun  LaB,  snpra, 
109  (1893),  per  Pigot,  J.,  at  p.  628.  130;  as  t«  "  latent  propositions  of   law  ;"  see 

{H)  Admituttrator-Otiural,  Bengal  v.  Prem  Latl,  Leman  r.  Damodaraya,  I  M.,  158  (1876), 
21  O.^  768  (I8»4).  (10)  Gujjtt  LaU  t.  Fatteh  LaU,  6  0, 171,  182 

(6)  DuHi  MuUah  r.  Halway,  23  0.,  66,  69  (1880).  '  AU  rales  must  be  oonalnwd  with 
..(1896).  reference   to  their   objert :  "    per  Erle^   },,   in 

(7)  Punarieo  Sarain  t.  Bam  Samp,  26  C.  Pktlpi  t.  Pretc,  3  E.  *  B.,  441.  S«  also  (lourh, 
.868(1896.);   Tkatttrain  Bulraj  t.    Bai    J^gatpal,  C.    J.,  in    Behartt   LaU  v.    hamiife  Svnndaref. 
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■4  COXSTRUCTION. 

toined  ca8e.(l)  Whatever  be  the  meaning  of  a  word  in  one  portion  of  a  sectioD. 
the  meaning"  of  the  same  word  in  another  portion  must,  according  to  the 
principles  of  construction,  be  the  same.  (2)  The  meaning  of  a  word  may  be 
ascertained  by  reference  to  the  words  with  which  it  is  associated,  and  its  use 
in  a  particular  sense  in  subsequent  parts  of  the  Act  ;(3)  and  to  its  allocation  in 
a  section  with  other  conditions  of  a  certain  character. (4)  A  construction  making 
surplusage  should  be  avoided. (5)  "  In  order  to  a  conclusion  on  a  question  of 
construction,  it  is  relevant  that  the  Indian  Evidence  Act  was  passed  by  the 
Legislature  under  the  direction  of  a  skilled  la^v\-er  :  that-  the  construction  of 
the  Act  is  marked  by  careful  and  methodical  arrangement ;  and  that  many  of 
the  more  important  expressions  used  in  it  are  plainly  interpreted.  It  would 
be  wholly  inconsistent  with  the  plan  of  such  an  enactment  that  a  specific  role 
contained  in  one  part  of  it  should  at  the  same  time  be  contained  in,  or  deducibie 
from,  one  or  more  other  rules  relating  apparently  to  topics  quite  distinct,  which 
rules  should  be  at  the  same  time  so  expressed  as  to  include  not  merely  the  specific 
rule  in  question,  but  also  matters  which  that  rule  taken  by  itself  would  speci- 
fically exclude.  "(6)  A  construction  may  be  adopted  by  reference  to  the  entirety 
of  a  section  and  also  to  other  sections.(7)  The  word  "  may  "  in  a  Statute  is 
sometimes,  for  the  purpose  of  giving  effect  to  the  intention  of  the  Legislature,, 
interpreted  as  equivalent  to  " must  "  or  "shall,"  but  in  the  absence  of  proof 
of  such  intention,  it  is  construed  in  its  natural,  and  therefore  in  a  permissive, 
and  not  in  an  obligatory  sense.(8)  It  is  not  for  a  Civil  Court  to  speculate  upon 
what  was  in  the  mind  of  the  Legislature  in  passing  a  law  :  but  the  Court  most 
be  bound  by  the  words  of  the  law  judicially  construed.O)  The  intention  of  the- 
Legislature  must  be  ascertained  £rom  the  words  of  a  Statute,  and  not  from  any 
general  inferences  to  be  drawn  from  the  nature  of  the  objects  dealt  with  by 
we  Statute.(lO)  The  Court  knows  nothing  of  the  intention  of  an  Act,  except 
from  the  words  in  which  it  is  expressed  applied  to  the  facts  existing  at  the 
time.(Il)  In  case  of  doubt  or  difficulty  over  the  interpretation  of  any  of  the- 
sections  of  the  Evidence  Act,  reference  for  help  should  be  made  both  to  the 
case-law  of  the  land  which  existed  before  the  passing  of  the  Act,  and  also  to 
juristic    principles,  which  only  represent  the  common  consensus  of   juristic 


14  W.  B.,  319,  320  (1870).  in  deaUng  with  re  Psari  Latt,  supra  S06— SOS;  dlangaiHOH)ori 
the  8abject-n:atter  of  t.  92,  pott,  said,  "  in  Dahte  v.  Sonamoni  Dabte,  8  0..  637,  OtO,  M3 
applying  the  rule  we  moat  ahraya  consider  what  (1882) :  [no  clause,  sentence  or  word  shall  be  super- 
is  the  reason  of  it,"  fluons,    void,  or  insignificant;    Mohtr  Shtikh  t. 

(1)  Banekoidat  Krithnada*  v.  Bapu    Narhar,  S^  21  C,  399,  400  (1893). 

10  B.,  *39,  442  (1896);  Qnjiu laU  r.  Fattdi  UU,  {«)  avjpt  Lall  r.  Fatteh  Loll,   supra,  183.    184. 

supra,    189  (intention   to  depart  entirely  from  (1)  In  te  A»gur  Houtin,  8  C.   L.  R.,  135  (1880). 

English  role  ) ;     Pnbhakarbluit    v.    Vithatnbkar  (8)  Delhi  and  London  Bank  v.  Orchard,  3  C, 

Pandil,    8    B.,    313,    321  (1884);    B.  v.     Oofni  47  (1877);  see  also  i?.  v.  4{oo  Poroo,  3  M.  I.  A., 

Dot,  3  M.,  271,  279,  283  (1881);  [aoostructkm  488,  492,  493  (1847);  Anund  Chtmder  v.  Punekoo 

{roni   consideration   of    alteration   called  fw  in  Ult,  14  W.  R.,  F.  B.,  33,  36  (1870);  s.c.  5  B. 

English  Law  of  Evidence,  ».,  279  ].     See  remark;  L.  R.,    891,  699  ;  Julivf  v.  Bithop  of  Oxford,  L. 

of  Lord  Herschell  as  to  the  interpretation  of  codes  R.,    S  App.    Can.,  214;   Bam    Datial  \.   Madan 

in  Btmk  of  tngtaiidv.   VajUano  Brolhett,  L.  R.,  Mohan,  21  A.,  432  (1899). 

Appw  Cas.  (1891),  107  at  pp.  144,  I4S;  cited  ante,  (9)  Mtheeh    Chundtr  v.  Mahdhnb  (h'under,  13 

in  Introdnotion.  W.    R.,  85  (1870);  Cravfordy.  Stooner,  supra, 

(2)  CoUtctor  of  Gorakhpur  v.  Palakdhari  Singh,  187  ;  Butlur  Baheem  v.  ^'At(iiwocmNf«M  Btgum,. 
supra,  14 ;  so  with  reference  to  m.  26  and  80  of  supra,  12  ;  Easltm  Counliet,  tic,  Companiet  v. 
this  Act  the  Court  in  J?,  v.  Ifafh  Kola,  22  B.,  Marriage,  supra,  40  [judicature  trespaming  on 
886,  238  (1896),  obaerred  that    it  would  be  un-  province  of  Legislature], 

reasonable     to   hold   that    the   Legislature   used  (10)  .VowjJ:   Bam     v.  Mehin    Lall,    1  A.,  496, 

the  same  word  in  different  senses  in  the  same  Act.  supra  :  Fordyce  v.  Bridges,  1  H.  L.  Ca«.,  I,  4. 

(3)  <htn»  LaU  T.  Fatteh  LaO,  supra,  168k  187.  (11)  /*.,  Lofan  v.  CourUnm,  13  Bear.,  22  ;  and 

(4)  InrePjioHIoU,  4  C.L.  B.,  804,806  (1879).  see  Crawford  v.  Spoontr,  supra,   187,188,    ptr 

(5)  Ovjju  LaU  V.    FatMt  LaU,  supra,  183;  In  Lord  Broogham:  aa  to  cases  dealing  with  the  in- 
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CONSTBfCTION.  O 

reasoiiing.d)  When  the  rules  of  exclusiou  and  the  exception  to  them  arc 
definitely  laid  down,  the  exception  is  not  to  be  extended  to  cases  not  properly 
falling  within  it.(2)  Where  a  clause  in  an  Act  which  has  received  a  judicial 
interpretation  is  re-enacted  in  the  same  terms,  the  Legislature  is  to  be  deemed 
to  have  adopted  that  interpretation.(3)  It  is  an  elementary  rule  of  construc- 
tion that  a  thing,  which  is  within  the  letter  of  a  Statute,  is  not  within  the 
Statute,  unless  it  be  also  within  the  meaning  of  the  Legislature.  (4)  A  saving 
clause  cannot  properly  be  looked  at  for  the  purpose  of  extending  an  enact- 
ment, nor  can  it  give  a  new  or  different  effect  to  the  previous  sections  of  the 
enactment.(5)  Upon  a  question  of  construction  arising  upon  a  subsequent 
Statute  on  the  same  branch  of  the  law,  it  is  perfectly  legitimate  to  use  the 
former  Act  though  repealed.([6)  In  the  under-mentioned  ca8e(7)  Lord 
Esher,  M.R.,  said,  "  To  my  mind,  however,  it  is  perfectly  clear  that  in  an 
Act  of  Parliament  there  are  no  such  things  as  brackets  any  more  than  there 
are  such  things  as  stops." 

tention  uud«r    this  Act :  tt  e.  g.,  Gujju  Lalt  v.  sections   <>(  this  Act    with   those    of  Act  II  of 

htt<k  Loll,  snpra,  181 ;  In  re  Pl/ari  Loll,  supra,  1856 :— 18,  32,  37,  57,  81,  83,  84,  118,  120,  133, 

m-.Fnmjiy.Moluintint,  18    B.,  263,  278,  279  124,126,129,131,    162,    1«7,   HOd   25,    26,  27, 

(1893)  lidenMjr  of  language  used  in  section  with  with  sa.  148 — 150,  Act  XXV  of  1861. 

th«t  employed   in   Taylor  on  Ev.],  K.  v.  Qopal  (4)  «.  v.  Hal  Kritlma,  17  B.,  677  (1893). 

ftoM,  supra.  (3)  B.  y.  Silaram  Vitkal,  11  B.,  <i58  (1887). 

[\)CollKtor  olGorahKpnrv.  Palakdharitiingh,  {6)  ColUftor   of  Sea  Cuttotiu    v.  P.  CMIum- 

snpra,  37,  88.  baram,  1  M.,  114  (1876). 

(2)  S.  T.  Jora  Batn,  11    Bom.  H.  C.  R.,  242  (7)  Duke  o/  Devonekire  ».  O'Connor,  L.  R.,  24 
(1874).  Q.  B.  It.,  478. 

(3)  Be  Camfbell,  6  Cb.  App.,  703;  o/.  following 
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PART  I. 

RELEVANCY  OF  FACTS. 


CHAPTER  I. 

Pbkuminabt. 

shoptTttie.  1-  This  Act  may  be  called  "The  Indian  Evidence  Act, 

1872."  It  extends  to  the  whole  of  British  India,  and  applies 
to  all  judicial  proceedings  in  or  before  any  Court,(l)  including 
Court  Martial,  but  not  to  affidavits  presented  to  any  Court 
or  Officer,  nor  to  proceedings  before  an  Arbitrator  : 

oommMM-  aiid  it   shall  come   into  force  on  the   first  day  of   Sep- 

"•■**>' ^«'- tember.  1872. 


Bxt«ot  of 
Act. 


OOMMBNTART. 

The  Act  extends  to  the  whole  of  "  British  India,''  which  means  the  terri- 
tories vested  in  Her  Majesty  by  the  first  section  of  21  Sc  22  Vic.  Cap.  106,  with 
the  exception  of  the  Straits  Settlements,  which,  under  the  provisions  of  29  k 
30  Vic,  Cap.  115,  ceased  to  form  portion  of  British  India.(2)  The  Act,  there- 
fore, applies  to  the  Scheduled  Di8trict8,(3)  and  has  been  declared  to  be  in  force 
by  notification  under  the  Scheduled  Districts  Act  in  the  districts  of  Hasari- 
bagh,  Lohardaga,  Manbhoom  and  Pargana  Dhalbhoom  and  the  Kolhan  in  the 
district  of  Singhhoom,(4)  and  the  North-Western  Provinces  Tarai.(5)  The 
Act  has  also  been  declared  to  be  in  force  in  Upper  Burma  generally  except  the 
Shan  States,(6)  in  the  Hill  District  of  Arakan  ;  (7)  in  British  Baluchistan  ;  (8> 
in  the  Baluchist-an  Agencv  Territories  ;(9)  and  in  the  Santal  Parganas  :(10)  and 
lias  been  applied  to  certain  Native  States  in  India  or  places  therein-  The  Act 
has  been  made  applicable  by  Her  Majesty  in  C-ouncil  in  certain  places 
beyond  the  limits  of  India  for  the  purposes  of  cases  in  which  Her  Majesty  has 
jurisdiction :  and  has  been  adopted  by  certain  Native  States  of  India  as  their  law. 


(1)  Defined  in  s.  3.  pott,  Ae  to  the  meaning  ol 
"  judioifti  enquiry  "  and  "  Jadivial  procee<iinft  " 
te^B.v.Tvlia,  12  B.,  86,41,  42(1887) :  JMJkoyyu 
r.  (Jangayyar,  19  M..  188,  143  (1891);  Cr.  Pr. 
Code,  !i.  4  (m),  Hayne'i  Criminal  l«w  of  India, 
1896,  pp.  618—820 :  «.  T.  Price,  L.  R.,  6  Q.  B., 
418 !  R.  V.  ahnlam  ItmaU,  I  A.,  I.  13  •  I87S). 

(2)  See  Act  X  of  iMT. 

(1)  ».  AoU  XIV  and  XV  o(  1874. 
(4\  OattUe  of  India.  0«t.  22.    1881.  Pt.  I.  |>. 
Mt4. 


(6)  lb.,  Sept.   28,   1876,    Pt.   I.,  p.  506. 

(6)  .\ot  Xm  of  1898.  I.  4  [  BormaCode,  Rd. 
1898,   p.   364  ] . 

(7)  Beg.  IX  of  1874,  ».  3  £  ib.,  p.  364  ]. 

18)  Reft.  I  of  1890.  •.  3,  BalnohiMan  Cod^  Kd. 
1890,  p.  09. 

(9)  Balttchiataii     Agencj     Law    Law,    1890. 
».    4[  ».,  p.  187]. 

(10)  Reg.  Ill  nl  1872,  M  amnnded  by  Ke^.  Ill 
of  1899.  ■.  3. 
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[a.  1.1  ARBITRATION.  7 

In  the  Appendix  will  bo  found  a  complete  list  revised  by  the  Legislative 
Department  of  the  Native  States  in  India  or  places  therein  to  which  the 
Indian  Evidence  Act  (I  of  1872)  has  been  applied  by  the  Govemor-GJeneral  in 
Cooncil. 

The  Act  only  applies  to  Native  Court6-Martial.(l)  In  the  case  of  European  ooarta- 
Courts-Martial,  a  Court- Martial  is  not,  as  respects  the  conduct  of  its  proceed-  S^  gbrine. 
ings  or  the  reception  or  rejection  of  evidence,  or  as  respects  any  other  matter 
or  thing  whatsoever  subject  to  the  provisions  of  the  Indian  Evidence  Act. 
The  rules  of  evidence  to  be  adopted  in  proceedings  before  such  Courts-Martial 
shall  be  the  same  as  those  whieb  are  followed  in  Ci\'il  Courts  in  England. (2)  This 
is  therefore  an  exception  to  the  general  rule  that  the  lex  fori  determines  the 
law  of  evidence  (vide  post).  The  Act  is  (subject  to  such  modification  as  the 
Govemor-Greneral  in  Council  may  direct)  applicable  to  all  proceedings  before 
Indian  Marine  Courts.(3) 

The  Civil  Procedure  Court  regulat«s  the  matters  to  which  affidavits  must  AaiUvita. 
be  confined.  These  are  such  facts  as  the  declarant  is  able  of  his  own  know- 
ledge  to  prove,  except  on  interlocutory  applications  on  which  a  statement  of 
his  belief  may  be  admitted,  provided  that  reasonable  grounds  thereof  be  set 
forth.(4)  The  exception  here  mentioned  does  not  apply  to  any  proceeding  which^ 
though  interlocutory  in  form,  finally  decides  the  rights  of  the  parties.(6)  In 
interlocutory  applications  the  Court  acta  on  evidence  given  on  information  and 
belief  because  no  other  evidence  is  obtainable  at  so  short  a  notice.(6)  So,  too, 
in  interlocutory  proceedings  cross-examination  will  not  be  allowed  on  affidavit 
because  it  woald  defeat  the  object  of  the  whole  proceedings  which  is  despatch.(7) 
The  costs  of  every  affidavit  unnecessarily  setting  forth  matters  of  hearsay  or 
argumentative  matter  or  copies  of  extracts  from  documents,  are  (unless  the 
Court  otherwise  directs)  payable  by  the  party  producing  the  8ame.(8)  The  safe- 
guards for  truth  in  affidavits  are  the  provisions  for  the  production  of  the  witness 
lor  cro88-examination,(9)  and  the  provisions  of  the  Penal  Law  relating  to  the 
giving  of  false  evidence.(lO) 

Proceedings  before  arbitrators  are  regulated  by  the  Civil  Procedure  Code.(l  1)  Arbltratt— . 
Ks  an  arbitrator  is  not  in  procedure  bound  by  technical  rules  of  Court  and  is 
appointed  to  give  an  ec|uitable  award,(12)  so  also  he  is  unfettered  by  technical 
rales  of  evidence,  and  it  is  not  a  valid  objection  to  an  award  that  the  arbitra- 
tor has  not  acted  in  strict  conformity  to  the  rules  of  evidence.(13)  The  word 
"Court "  in  this  Act  does  not  include  an  arbitrator.(14)  Though  the  Act  does 
not  apply  to  proceedings  before  an  arbitrator,  yet  the  latter  must  not  receive 
and  act  upon  evidence  or  decide  upon  grounds  which  render  his  award  utterly 
unfair  or  worthless.  He  must  not  import  his  own  knowledge  into  a  case  or 
base  his  decision  upon  information  obtained  otherwise  than  from  the  evidence 
submitted  to  him  by  the  parties  to  the  canse.     Where  on   the  face    of  an 


(1)  Under  Act  V  of  Ifm.  >*  p.  364,  per  Jrgnl,  M.S.:  <»  »l«a  Chard  t. 

(S)  44  and  40  Vio.,  cap.  69,  w.  127  ft  128  ;  v.  Jergit,  9  Q.  B.  D..  178,  ISO. 

•bo  m.  1<3— 186  (Army  Duciplinp  and  Kegnla-  (7)  See  O'Kinesly's  CiT.  Pr.  Codp,  •.  194. 

tioo   Art,    1881).  (8)  Civ.  Pr.  Code,  ».  19«. 

(3)  Act  XrV  of  1887,  «.  Of.  (9)  76.,  u.  194,  196. 

(4)  Ci».  Pr.  Code,  m.  194—197,  ».     «47  ;  «<  (10)  Penal  Code,  Oh.   XI. 
WMtley  Stoker  838 ;    Cr.    Pr.     Code,    ».  839.  (U)  Civ.  Pr.  Code,  Cb.  XXXVll. 

lo  the  natter  of  tlie  petition  of    [near  CKmdra,  (l2)  Beeioy  Kritio  v.  Pvddo  Loehun,  1  Vi.  R., 

14  C,  453;  On  eridence  by  affidavit,  v.  PowpII  12(1864).     But  as  to  ttamp.   ft  now  Act  11  of 

ET..6«»;Beet,ET.,H  lOl.  118.  121  ttteq.  .Tay.  1899.  a.  33,  34. 

lor,  Et,  {  1394,  tt  ttq.  (18)  Suppu  t.    Qovinia    Charyar,    II    M..    87 

(.5)  aUbert  T.  Andean,    L.  R..  9Ch.  Div.,  239;  (1887). 

Taylor,  St.,  }  1396  B.  (14)  8.  3.   po»C. 

(  «)  «itt«rt  T.   Kndean,  L.  B..  » C*.    Div..  289 
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6  ABBITRATION.  [s.  2.] 

award  it  appeared  that  the  arbitrator  principally  relied  on  an  admissioud) 
which  he  alleged  was  made  to  him  by  the  defendant  when  a  former  suit  be- 
tween the  plaintiff's  mortgagee  and  the  defendant  was  depending,  and  the  arbi- 
trator further  stated  that  he  relied  on  enquiries  made  by  him  before  the  refer 
ence  to  arbitration,  and  that  he  made  further  enquiries  since  the  reference, 
not  stating  of  whom  these  different  enquiries  were  made,  and  not  seeming  to 
have  taken  evidence  and  examined  witnesses  in  the  ordinary  way,  it  wag 
hdd  that  he  acted  improperly  in  importing  the  previous  enquiry  alleged  to 
have  been  made  by  him,  and  was  quite  wrong  in  relying  on  what  he  called 
admissions,  made  to  him  by  the  defendant  in  the  former  proceedings,  and  that 
an  award  based  upon  such  a  foundation  was  utterly  unfair  and  usele88.(2)  An 
arbitrator  must  not  receive  afiSdavits  instead  of  viva  voce  evidence  when  lie 
is  directed  to  examine  the  witnesses  on  oath.  He  must  not  make  his  award 
without  having  heard  all  the  evidence,  or  having  allowed  the  party  reasonable 
opportunity  of  proving  his  whole  case.  He  roust  not,  contrary  to  the  prin- 
ciples of  natural  justice,  examine  a  witness  or  a  party  privately,  or  in  the 
absence  of  his  opponent,  unless  the  irregularity  be  waived  by  the  parties.  If 
the  arbitrator  proceed,  ex- parte,  without  sufficient  cause,  or  without  giving 
the  party  absenting  himself  clear  notice  of  his  intention  so  to  proceed,  the 
awan]  will  be  avoided-  So  likewise  if  he  refuse  to  hear  the  evidence  on  a 
claim  within  the  scope  of  a  reference  on  a  mistaken  supposition  that  it  is  not 
within  it ;  but  not  if  he  erroneously  reject  admissible,  or  receive  inadmissible, 
evidence.  His  refusing  to  hear  additional  evidence  tendered  when  the  ^oh 
case  is  referred  back  to  him  by  a  Court  is  fatal,  bat  not  so  when  the  award  is 
sent  back  with  a  view  to  a  particular  amendment  only  being  made.(3)  The  rule 
of  law  which  excludes  commimications  made  "  without  prejudice  "  is  as  bind- 
ing upon  arbitrators  as  upon  Courts  of  Justice,  notwithstanding  the  first  section 
of  the  Evidence  Act,  and  an  arbitrator  is  wrong  in  receiving  and  acting  upon 
such  a  communication.  (4)  As  much  as  possible  the  arbitrator  should  decline  to 
receive  private  communications  from  either  litigant  respecting  the  sabject- 
matter  of  the  reference.  Except  in  the  few  cases  where  exceptions  are  unavoid- 
able, as  where  the  arbitrator  is  justified  in  proceeding  ex- parte,  both  sides  must 
be  heard  and  each  in  the  presence  of  the  other.(5)  Refusal  by  an  arbitrator  to 
call  witnesses  produced  by  either  party  amounts  to  judicial  miscondnct.(5) 
Lastly,  arbitrators  ought  only  to  take  such  evidence  as  is  required  by  the  terms 
of  the  agreement  referring  the  question  in  dispute  to  arbitration.(7) 

RepMi  of  2.  On  and  from  that  day  the   following  laws  shall  be 

repealed  : — 

J,  All  rules  of  evidence  not  contained  in  any  Statute, 
Act  or  Regulation  in  force  in  any  part  of  British 
India ; 
2.  AJl  such  rules,  laws  and  regulations  as  have  ac- 
quired the  force  of  law  under  the  25th.  Section 
of  the  "Indian  Councils  Act,  1861," (1)  in  so  far 

(1 )  At  U>  the  uae  of  evideuce  in  a  subxequent  (1894)  [  arbitrator  ought  not  to  reoeive  erideocr 
•uit  o{  admiMioDt  by  parties  in  a  former  arhitra.  from  one  side  in  the  absence  of  tlie  other  J, 
tiou,  see  Huronath    Sircar  v.    Premath  Sircar,  (4)  Uowari  v.  WiltOH,  4  0.,  p.    331  (1878), 

7  W.  R.,  249  (1887),  and  noUa  to  se.  17,  18,  33,  Set  s.  23,  potl. 
pot(.  (o)  Russell,  op.  cit.,  pp.  18]  and  182;  cited  and 

(2)  Kankye  Chand  v.  Sam  ChantUr,  24  W.  R.,  adopted  in  Ounja  Baluu  v.  LeUtraj  Singli,  »  A., 
81   (1876).  266(1888). 

(3)  RussHl  on  Tki  Poaer  and  Duty  of  an  Arbi-  (6)  Kufhoobur    Doyal  v.    Maina  Koer ,  12  C 
(rotor,  4th  Ed.,   p.  64«,  cited  and   adopted  in  I>.  R.,  664  (1883). 

Ounjo  Sahai  v.  Ukkraj  Singh,  9  A.,  264,  266  (7)  Krima  Kama  v.  Biiya  Sundartt,  2  B.  U 

(1886);  Cwtetji  Khambatta  v.  Crowder,  18  B.,  299  R.,  App.,  25  (1869). 
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[8.3.] 


FACT, 


in    schedule    hereto, 
the  third  column  of 


as    they  relate  to  any    matter  herein    provided 
for  ;  and 
3.  The    enactments    mentioned 
to  the   extent   specified   in 
the  schedule. 
But  nothing  herein  contained  shall  be  deemed  to  affect 
any  provision  of  any  Statute,  Act  or  Regulation  in  force  in 
any  part  of  British  India  and  not  hereby  expressly  repealed. 

Se<'  Introduction  and  mte»  on  Preamble.  Repeal. 

8.     In  this  Act  the  following  words  and  expressions  are  J}^!^J^. 
used  in   the  following  senses,   unless   a   contrary  intention 
appears  from  the  context : — 

"Court"   includes    all  Judges(2)  and  Magist^ates,(3)••oo«^t.•• 
and  all  persons,  except  arbitrators,  legally  authorized  to  take 
evidence. 

••  1  {Proctedinqs  h«l«Te  Arbitmtort.)  t.  8  ("  £tirf«»ce.)  ' 


OOMMBNTART. 

See  notes  to  Preamble. 
The  defiuitiou  of "  Court "  is  framed  only  for  tlie  purposes  of  the  Act  it«elf " oourt' 
and  should  not  be  exteuded  beyond  its  legitimate  scope.  Special  laws  must  be 
confined  in  tbeii  opmtiou  to  their  special  object.(4)  The  definition  is  not 
meant  to  be  exhau8tiTe.(5)  The  word  means  not  only  the  Judge  in  a  trial  by 
a  Judge  with  a  jury  but  includes  both  Judge  and  jury .(6)  A  Commissioner 
is  a  person  legally  authorized  to  take  evidence,  and  therefore  the  provisions  of 
the  Act  will  apply  to  Commissions  to  take  evidence  under  the  Civil  or 
Oriminal  Procedure  Code8.(7) 

"Fact"  means  and  includes  : —  -Faot." 

1.  Any  thing,  state  of  things,  or  relation  of  things, 

capable  of  being  perceived  by  the  senses  ; 

2.  Any    mental    condition   of   which  any  person   is 

conscious. 

lUtulrationt. 

(a)  Tbst  there  are  certain  objects  arranged  in  a  certain  order  iii  a  certain  place, 
it  a  fact. 

(b)  That  a  man  beard  or  saw  something,  is  a  fact. 

(c)  That  a  man  said  certain  words,  is  a  fact. 

[ii  That  a  man  holds  a  certain  opinion,  has  a  certain  intention,  acts  in  good  faith,  or 
fraodidentiy,  or  uses  a  particular  word  in  a  particular  sense,  or  is  or  was  at  a  specified 
time  oonacious  of  a  partionlar  sensation,  is  a  fact. 

(()  That  a  man  has  a  certain  reputation  is  a  fact. 
«.3{XtleraHtfaei.)  s.  8   (Fact  in  Ume.) 


(I)  24  A  2fi  ;>„  cap.  s7.  Clanae  (2)  repeals 
rale*  iclating  to  evidence  enacted  in  ' '  Non.Re. 
filiated  Prorinces  "  prior  to  this  Statute  and 
wliieh  acqnired  the  fore*  of  Law  ooder  the  26th 
TCrtien  thereof. 

(J)  CIt.  Pr.  Code,  ».  2 ;  Penal  Code,  s.  19  • 
tiMMisI  ClMun  Act. 

(»)  Cf.    Oniersl  aaosr*  Art ;  Cr.  Pr.  Code, ».  3- 

(4)  *.  T.  Tmtja,  12  B,  43  (1887);  Attoriuy- 
Otntral  ».  Moort,  I..  K.,  3  Ex.  Biv,  276 ;  B.  t. 


Sam  tall,  15  A.,  141  (1893);  but  see  Alckayya 
V.  Gangayya,  19  .M.,  138,  144,  147.  148  (1891) ; 
and  In  re  Sardkari  Lall,  13  B.  L.  R.,  App.,  40 
(18-4);  ,.  c,  22  W.  R.,  Cr.,  10. 

(5)  S.  T.  Athooloth  Chwtfrbullg,  4  C,  488, 
493  (1878). 

(6)/6.,  490. 

(7)  CiT.  Pr.  Code,  m.  38:}— .?».?;  Cr.  Pr.  Codr, 
as.  fi03 — 808 :  »«<  »l»o  Alekayya  v.  ilaH^ayya^ 
supra  at  p.    147. 
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FACT   IN   I88UB. 


[8.  3.] 


Pact. 


"R*l«vant.' 


'Paota  in 
lasae" 


OOmCBNTART. 

The  first  clause  refers  to  external  facts  the  subject  of  peiceplaon  by  the 
five  "  best- marked  "  senses,  and  the  second  to  internal  facts  the  subject  of  con- 
sciousness ;(1)  (a),  (6)  and  (c)  are  illustrations  of  the  first  clause  ;  {d)  and  (e)  of  the 
second-  Facts  are  thus  (adopting  the  classification  of  Bentham)(2)  either  phy- 
sical, e.g.,  the  existence  of  visible  objects,  or  psychological,  e.g.,  the  intention 
or  animus  of  a  particular  individual  in  doing  a  particular  act-  The  latter 
class  of  facts  are  incapable  of  direct  proof  by  the  testimony  of  witnesses ; 
their  existence  can  only  be  ascertained  either  by  the  confession  of  the  party 
whose  mind  is  their  seat  or  by  presumptive  inference  from  physical  fact8.(3) 
This  constitutes  their  only  difference.  ' '  When  it  is  affirmed  that  a  man  has 
a  given  intention,  the  matter  affirmed  is  one  which  he  and  only  he  can  per- 
ceive ;  when  it  is  affirmed  that  a  man  is  sitting  or  standing,  the  matter  affirmed 
is  one  which  may  be  perceived  not  only  by  the  man  himself,  but  by  any  other 
person  able  to  see  and  favourably  situated  for  the  purpose.  But  the  circum- 
stance that  either  event  is  regarded  as  being,  or  as  having  been,  capable  of 
being  perceived  by  some  one  or  other,  is  what  we  mean,  and  all  that  we  mean, 
when  we  say  that  it  exists  or  existed,  or  when  we  denote  the  same  thing  by 
calling  it  a  fact-  The  word  '  fact '  is  sometimes  opposed  to  theory,  sometimes 
to  opinion,  sometimes  to  feeling  ;  but  all  these  modes  of  using  it  are  more  or 
less  rhetorical. "(4)  F&cts  ta&y  aho  he  eithet  events  or  states  of  things.  By  an 
"  event*'  is  meant  "  some  motion  or  change  considered  as  having  come  about 
either  in  the  course  of  nature  or  through  the  agency  of  human  will;"  in  which 
latter  case  it  is  called  an  "  act "  or  "  action."  The  fall  of  a  tree  is  an  "  event;" 
the  existence  of  the  tree  is  a  "  state  of  things :"  both  are  alike  facts.(5)  The 
remaining  division  of  facts  is  into  positive  or  afjirmative  and  negative-  The  exis- 
tence of  a  certain  state  of  things  is  a  positive  or  affirmative  fact, — the  non-exis- 
tence of  it  is  a  negative  fact.  ' '  This  distinction,  unlike  both  the  former,  does 
not  belong  to  the  nature  of  facts  themselves,  but  to  that  of  the  discourse  which 
we  employ  in  speaking  of  them."(6)  "  Matter  of  fact"  has  been  defined  to  be 
anything  which  is  the  subject  of  testimony  ;  "matter  of  law"  is  the  general 
law  of  the  land  of  which  Courts  will  taike  judicial  cognisance. (7)  The  fact 
sought  to  be  proved  or  factum  proibandum  is  termed  the  "principal  fact ;"  tiie 
means  of  proof  or  the  facts  which  tend  to  establish  it  "evidentiary  facts.  "(8) 

One  fact  is  said  to  be  relevant  to  another  when  the  one 
is  connected  with  the  other  in  any  of  the  ways  referred  to  in 
the  provisions  of  this  Act  relating  to  the  relevancy  of  facts. (9) 

The  expression  "facts  in  issue"  means  and  includes— 

any  fact  from  which,  either  by  itself  or  in  connection 
with  other  facts,  the  existence,  non-existence,  nature  or  ex- 
tent of  any  right,  liability,  or  disability,  asserted  or  denied 
in  any  suit  or  proceeding,  necessarily  follows. 

Explanation. — Whenever,  under  the  provisions  of  the  law 
for  the  time  being   in  force   relating  to  Civil  Procedure,  any 


(I)  Stj-ph.  Introd.,  19— 21  :  Norton,  Ev..  »»; 
Steph.  Dig.,  Art.  I.  Fact  is  anything  that  ik  th^ 
«i(hjt-ct  of  testimont-y  ;  Ram  on  factn,  3. 

(2t  I  Hentb.  .Tud!  Ev..  46. 

(3)  BMt,  Ev.,  «,  7. 

(4)  8t»ph.  Introd.,  20,  21. 

(3)  Beat,  Ev.,  7 :   I  Benth.   Jud.  Kv.,  47,  +>i. 

(6)  1   Bentb..   Jud.   Ev..   49 :   B»«t,  Ev.,  7. 

(7)  Ba*,  Br,  19. 


t»)  I  Benth.  Jud.  Ev..  18  :  ef.  Steph-  Dig.. 
.4rt.  1 :  dtoph.  Introd.,  19—21 :  Baat,  Ev.,  S.  7, 
19;  Norton.  Ev.,  93;  Qoodrvn,  Ev.,  4— IS. 

(9)  •?«  m.  .1—55,  poH ;  Steph.  Dig.,  p.  2 ;  "R». 
levant :"  cognate  exprraaiona  occur  in  aa.  8^  13^ 
32,  ol.  (8),  1S6, 147. 148,  163;  the  expnaioD  '  ir- 
relevant' '  oocure  in  aa.  24,  29,  4.\,  52,  54,  166 ; 
Whitley  Stokea.  851. 
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Court  records  an  issue  of  fact,  the  fact  to  be  asserted  or  denied 
in  the  answer  to  such  issue  is  a  fact  in  is8Ue.(l) 

lUuttratioM, 
Aitaeeuaed  of  the  murder  of  £.     Athtstrutltha  following  faots  may  bein  issue  : — 
That  A  caused  B'a  death  ; 
That  A  intended  to  oause  B'd  death  ; 

That  A  had  reoeired  grare  and  sadden  provocation  from  B  ; 

That  A,    at    the   time    of   doing   the   act    which    caused  B'a  death,  was  by  reason 
of  unsonndness  of  mind,  incapable  of  knowing  its  nature. 

s.   3  {"Fact.  ") 

OOMBIBNTART. 
'  Relevant '  iu  this  Act  means,  it  has  been  said,  admi88ible.(2)  Facts  may  ^latioa  of 
be  related  to  rights  and  liabilities  in  one  of  two  ways. — (o) ' '  They  may  by  them-  rti^%«**»ad 
selves  or  in  connection  with  other  facts,  constitute  snch  a  state  of  things  that  uSoUittea 
the  existence  of  the  disputed  right  or  liability  would  be  s  legal  inference  from 
them.  From  the  fact  that  A  is  the  eldest  son  of  B,  there  arises  of  necessity  the 
inference  that  ^  is  by  the  law  of  England  the  heir-at-law  of  B,  and  that  he  has 
mch  tights  as  that  status  involves.  From  the  fact  that  A  caused  the  death  of  B 
ander  certain  circumstances,  and  with  a  certain  intention  or  knowledge,  there 
vises  of  necessity  the  inference  that  A  murdered  B,  and  is  liable  to  the  punish- 
ment provided  by  law  for  murder.  Facts  thus  related  to  a  proceeding  maybe 
called  facts  in  issue,  imless  their  existence  is  undisputed. — (h)  Facts  which  are 
not  themselves  in  issue  in  the  sense  above  explained,  may  aSect  the  probability 
of  the  existence  of  facts  in  issue  and  be  used  as  the  foundation  of  inferences 
respecting  them ;  such  facts  are  described  in  the  Evidence  Act  as  relevant  facts. 
.in  the  facts  with  which  it  can  in  any  event  be  necessary  for  Courts  of  Justice 
to  concern  themselves,  are  included  in  these  two  classes.  What  facts  are  in 
iasne  in  particular  cases  is  a  question  to  be  determined  by  the  substantive  law, 
or  in  some  instances  by  that  branch  of  the  law  of  procedure  which  regulates  the 
forms  of  pleading,  civil  or  criminal."  (3)  A  judgment  must  be  based  upon  facts 
declared  by  this  Act  to  be  relevant  and  duly  proved.(4) 

"Document  "  means  any  matter  expressed  or  described  "Document.- 
upon  any  substance  by  means  of  letters,  figures  or  marks,  or 
by  more   than   one   of    those  means,   intended  to  be  used, 
or  which  may   be    used,   for  the    purpose  of   recording  that 
matter.(5) 

a.  3  (  DocuMtnt  produced  for  im-ptction  of  Courl.) 

ttlvttrations. 
A  writing  is  a  document  ; 

Words  printed,  lithographed,  or  photographed  are  dooiiDientA ; 
A  map  or  plan  i»  a  document ; 

An  inscription  on  a  metal  plate  or  stone  is  a  document : 
.\  caricature  is  a  document. 

II)  CiT.    Pr.  Code,  Chap.    XI,    «.     KS— l«l :  pcliviii  il»99),  per  Lord  Hobhoune. 
Tke   expnanoo  "facU   (or      fact,')    in  issue,"  (3)  Steph.  Introd.,   12,  13:  «/.  Uooderev  Er., 

««iirs  is  a*.  S.  tf.  7,  8,  »,  U ,  17,  i\,  ill.  (d),  33,  36  316,  rt  mj.  ,   Brat,  Ev.,  20 ;  Steph.  Dig..  2. 
*»  ;    ■•  qnettioiia  in    iaaue.    '   a.   38   "  matter  in  (4)  S.     166,    poM. 

ivmt,"  t.    132;    Whitley   Stokea,   882.  (^)  P/-   P"<»'  t'o^e.  '•  29- 

■*>r«4i  Utkmi  y.  flat^Baiitr,  JC.  W.  .V.. 
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BVIDEXOK. 


[8.  3.] 


'  BTldeno*.' 


"Evidence  "   means  and  includes: — 

1.  All   statements  which  the  Court  permits  or  requires 

to  be  made  before  it  by  witnesses,  in  relation  to 
matters  of  fact  under  enquiry ;  such  statements 
are  called  oral  evidence: 

2.  All  documents   produced   for  the  inspection  of  the 

Court;  such  documents  are  called  documentary 
evidence.(l) 

IV  (Oral  evidence.)  S8.  62,  64,  166  (Primary  Evidtnec.) 

V  (DoeumeiUarg  Evidence.)  as.  6S,  66,  66  (Seeondarp  Evidenu.) 


C!h 
Cb. 
8.  60  (Direel  Evidence.) 


OOMMBNTART. 


'BTidenc*."  The  word  "evidence"  as  generally  employed  is ttiubiguous.  (a)  It  some- 
times means  the  words  uttered  and  things  exhibited  by  witnesses  before  a  Court 
of  Justice  ;  (h)  at  other  times  it  means  the  facts  proved  to  exist  by  those  wordi 
or  things,  and  regarded  as  the  groundwork  of  inferences  as  to  other  facts  not  so 
proved;  (c)  again  it  is  sometimes  used  as  meaning  to  assert  that  a  particular  fact 
is  relevant  to  the  matter  under  enquiry .(2)  The  word  in  this  Act  is  used  in  the 
sense  of  the  first  clause.  As  thus  used  it  signifies  only  the  instrumenU  by  meaus  of 
which  relevant  facts  are  brought  before  the  Court  {viz.,  witnesses  and  docu- 
ments), and  by  means  of  which  the  Court  is  convinced  of  these  facts.(3) 

Instruments  of  evidence  or  the  media  through  which  the  evidence  of  facts, 
either  disputed  or  required  to  be  proved,  is  conveyed  to  the  mind  of  a  judicial 
tribunal  have  been  divided  into — (a)  witnesses ;  {b)  documents ;  (c)  real  evidence : 
including  evidence  furnished  by  things  as  distinguished  from  persons,  as  veil  as 
evidence  furnished  by  persons  considered  as  things,  i.e.,  in  respect  of  such  pro- 
perties as  belong  to  them  in  oomnion  with  thing8.(4) 

This  real  evidence  may  be  (o)  reported,  or  (b)  immediate.(5)  CI.  (a)  proper- 
ly falls  under  the  first  class  of  instruments  (witnesses).  CI.  (b)  describes  that 
limited  portion  of  real  evidence  of  which  the  tribunal  is  the  original  percipient 
witness ;  e.g.,  where  an  offence  or  contempt  is  committed  in  presence  of  a  tribunal, 
it  has  direct  real  evidence  of  the  fact.(6)  The  demeanour  of  witne88e8,(7)  the  de- 
meanour, conduct  and  statements  of  parties,(8)  local  investigation  by  the  Judge, (9) 


(1)  Steph.  introd.,  3;  «*.,  Dig.,  Art.  I.  The 
expreiwion  • '  Docomentary  Evideuee  ' '  occun 
onlv  ■■>  the  hesdingR  to  Cbapt«n  V  »nd  VI ; 
Whitley  Stokm,  852 ;  as  to  oral  e\-ideuce  v.  po»t, 
«s.  .W,  «0,  01  Expl.  (3),  119,  44  Expl.  The 
meaning  of  ihe  terni  is  not  confined  to  proof 
before  a  judicial  tribunal ;  Srinimsa  v.  R.,  4  M., 
305  (1881). 

(2)  Steph.  Introd.,  3,  4. 

(3)  Norton,  Ev.,  96  ;  Field,  Ev.,  26 ;  as  to  in- 
struments of  evidence,  tee  Best,  Ev.,  §  123. 

(4)  Best,  Ev.,  pp.  109,  196;  Goodeve,  Ev.,  II. 
° '  Personal  Evidence' '  is  that  vhich  is  reported 
b;  witnesses ;  another  division  of  evidence  is  that 
into  '  °  original ' '  or  immediate,  and  "  hearsay ' '  or 
mediate.  The  former  is  that  which  a  witness 
reports  himself  to  have  seen  or  heard  through 
the  medium  of  his  own  senses;  the  latter  that 
which  is  not  arrived  at  by  the  personal  knowledge 
of  the  witness ;  ««  Norton,  Ev.,  28,  29 ;  Best, 
Ev.,    ^    27-31  and  text,  pott. 


(5)  Best,  Ev.    pp.  183,  184;  Goodeve,  Ev.,  II. 
1-2,  14.  10. 
(b)  Best,  Ev.,  p.  182. 

(7)  V.  Civ.  Pr.  Code,  s.  188;  Or.  Pr.  fode, 
s.  343.  As  to  the  importance  of  observation  of 
demeanour,  see.  B.  v.  iladhnb  Ckuiukr,  21  W". 
R.,  Cr.,  13,  14  (1874);  Starkic,  Ev.,  818;B«««. 
Ev.,  I  21;  Field,  Ev.,  80 ;  «.  v.  Btrlnnd,  U  B., 
1  P.  C,  536.  In  all  case*  in  which  the  evidroce 
IS  cnnflictinK  it  is  the  duty  of  a  Court  of  AniK*l 
to  have  great  regard  to  the  opinion  forn.ed  by 
the  Judge  in  whose  presence  the  witocise*  gsv* 
their  evidence  as  to  the  degree  o(  credit  to  be 
given  to  it;  n'oome«Jk  Chvnder  v.  Jf<M*iM*>"' 
hawi,  21  C,  279  (1893). 

(8)  r.  Whitley  Stokes,  862. 

(9)  Civ.  I'r.  Code.  s.  392 ;  Jon  Coonar  v.  BkkJ- 
ho<Ml,  9  C,  363  (1882) ;  Oomut  Fatima  v.  ii>^> 
Gopal,  13  W.  B.,  61  (1870);  floriKsiWw**™ 
v.  .4bd«l  Baki,  21  C,  920  (1894). 
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[S.  8.j  EVIDENCE.  13. 

a  view  by  jury  or  a88e88or8,(l)  are  all  instances  of  real  evidence.  CI.  (6) 
thus  also  includes  material  things  other  than  documents  produced  for 
the  inspection  of  the  Court  (called  iu  the  Draft  Bill  "material  e\-idence") 
e.g.,  the  property  stolen,  models,  weapons  or  other  things  to  be  produced 
in  evidence  and  which  are  required  to  be  transmitted  to  the  Court  of 
Sessions  or  High  Court.(2)  This  "  real  evidence"  does  not  form  part  of 
the  definition  of  "evidence"  given  in  the  Act,  inasmuch  as  the  Court  is  in 
all  cases  the  original  percipient  witness;  and  further  in  the  case  of  "material 
evidence"  in  so  far  as  it  is  spoken  to  by  witne8ses,(3)  it  falls  properly 
under  the  first  class  of  instruments.  The  things  so  produced  are  relevant 
facts  to  be  proved  by  '.'evidence,"  i.e.,  by  oral  testimony  of  those  who 
know  of  them.(4)  The  Court  may  require  the  production  of  such  material  things 
for  its  inspection  .(5)  The  definition  has  been  objected  to(6)  for  incompleteness, 
in  so  far  as  by  its  terms  it  does  not  include  the  whole  material  on  which  the 
decbion  of  the  Judge  may  rest.  Thus,  in  so  far  as  a  statement  by  a  teitness  only 
i»  "evidence,"  the  verbal  statements  of  parties  and  accused  iu  Court  by  way 
of  admission  or  confession  or  in  answer  to  questions  by  the  Judge,(7)  a  confession 
by  an  accused  person  affecting  himself  and  his  co-accused,  (8)  the  real 
evidence  abovementioned,  and  the  presumptions  to  be  drawn  from  the 
absence  of  producible  witnesses  or  evidence,  (9)  are  not  "  evidence"  accord- 
ing to  the  definition  given.  The  answer  to]  this  objection,  however, 
is  that  this  clause  is  an  interpretation-clause,  and  the  Legislature  only  ex- 
plains by  it  what  it  intended  to  denote  whenever  the  word  "  e^^de^ce "  is 
uted  in  the  Act.(iO)  This  definition  must  be  considered  together  with  the 
following  definition  of  "proved."(ll)  "It  seems  to  follow  therefore  that 
if  a  relevant  fact  is  proved  and  the  law  erpressly  authorises  its  being 
taken  into  consideration,  that  is,  considered  for  a  certain  purpose  or  against 
persons,  in  a  certain  situation,  the  fact  in  question  is' '  evidence' '  for  that 
purpose,  or  against  such  persons,  although  the  result  has  not  been  expressed 
iu  these  words  by  the  Legislature  :  and  being  evidence  it  must  be  used  in  the 
same  way  as  everything  else  that  is  "  evidence."(12)  Thus  au  oral  admission  in 
Court  and  the  result  of  a  local  enquiry  instituted  by  a  Munsifi  is  matter 
before  the  Court  which  may  be  taken  into  consideration,(13)  and  the  confession 
of  a  prisoner  sfiecting  himself  and  another  person  charged  with  the  same 
offence  is,  when  duly  proved,  admissible  as  evidence  .against  both.(14) 
(See  next  section.) 


(I)  Or.  Pr.  Code,  ».  293.  See  Jt.  v.  Chu'-  (i3)  ^oy  Cvomor  v.  BuHdIioolall,  9  C,  36«. 
laOaree  Sinfi,  5  W.  R.,  Cr.,  S9  (1866);   Oudh  nipra. 

e«taK,lC.  I,.  R..  143(1877);  Kailaih  Chmidrr  (J4)  B.   v.   Athootosh  Chuckerbnttg,   4  C,   483, 

».  Sam  LaU.t«C..  869  (1899).  »upra,  referred  «o  iu  X.  v.  Kriihm  Bhal,  10  B. 

(J)  Cr.  Pr.  Code.  ».  218  ;  see    Whitley  Stokes  326,  (1886);   S.  v.  Dada  Am,  IS  B.,  469  (1889); 

834:  •».  60,  pror.  (2),  65  (rf).  pool.  c  a.  30,  poel ;  see  also  generally  »s  to  "  evidence" 

(3|  Steph.  Introd.,  15.  following   sections  : — Ss.  5  (eyidence  of  facts  in 

(4)  r.   Xortoa,  Er.,    95-                        .  issue  and  relevant  facts),  59,  60  (oral),  60  (must 

(3)  r.  s.  60,  poit  be  direct),  61— 100  (documentary),    91— KK)  (ex- 

(6)  r.  Thayer'*  Preliuunarr  Treatise  on  Evi-  elusion  of  oral  by  documentary),  114  (;),  (produ- 
intt  (1898),    268 :  Whitley  Stokes,  852.  eible  but  not   produced),  at.  101—166   (produc- 

(7)  r.  s.  166,  fott.  tion  and  effect  of),  118—166  (witnesses),  167  (im. 

(8)  r.  s.  30,  post.  proper  admission  and  rejection  of  evideuce) ;  as 

(9)  r.  ».  114,  iU.  (j),  pott.  to  the  meaning  of  "  evidence  to  go  to  the  jury," 

(10)  «.  T.  Athoototh  C'hueixTbuttji,  4  C,  492  see  Parratt  v.  Blitnt  Com/oof,  2  Cox,  C.  C,  242 ; 
('•  B.).  Jemll    V.    Parr,    13   C.    B.,    909,  916  ;  Sydtr  v. 

(II)  7ay  Coomar  X.  BundhoolaU,  9  V.,  366:  H'om6iiW/,  1..  R.,  4  Ex.,  32, 38 ;  iS«einin*  v.  rotinj^ 
»«d  see  B.  v.  Aehooh^  Ckuehrbtniy,  4  (  ..  492,  L.  R.,  6  C.  P.,  122,  128 ;  J?,  v.  Vajinm,  16  B., 
'^f.  414  (1892)  :  as  to  verdict  against  evidt-nce,  R.  v. 

(121  Per  Jackson,  J.,  in  R.  v.  A$hooto»k  (  hvr-  Dada  Ana,  supra:  and  v.  potl. 
Iw».»«y,  4  C,  493.  supra. 
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Evidence  has  beeu  further  divided  iiito  direct  evidence  and  circumstantial 
evidence.(l)  Diiect(2)  evidence  is  the  testimony  of  a  witness  to  the  ezistencr 
oi  non-existence  of  the  fact  or  facts  in  issue ;  hy  ciicumstantial  evidence  is  meant 
the  testimony  of  a  witness  to  other  &icts  (relevant  facts)  from  which  the  fact  in 
issae  may  be  inferred.(3)  As  regards  admiMibilUy,  direct  and  circumstantial 
evidence  stand,  generally  speaking,  on  the  same  footin^(4)  and  the  testimony 
whether  to  the  factum  probandum  or  the  facia  probantta  is  equally  as  original 
and  direct-  As  to  the  several  values  and  cogency  of  direct  and  circumstantial 
evidence  much  has  been  both  written  and  said,  but  both  forms  admit  of  every 
degree  of  probability.  Abstractedly  considered,  however,  the  former  is  of 
superior  cogency;  in  so  far  as  it  contains  only  one  source  of  error,  fallibi- 
lity of  testimony,  while  the  latter  has,  in  addition,  fallibility  of  inference.(6) 
But  "when  circumstances  connect  themselves  closely  with  each  other,  when 
they  form  a  large  and  strong  body,  so  as  to  carry  conviction  to  tbe 
minds  of  a  jury,  it  may  be  proof  of  a  more  satisfactory  sort  than  that 
which  is  direct.  When  the  proof  arises  from  the  irresistible  force  of  a 
number  of  circumstances,  which  we  cannot  conceive  to  be  fraudulently 
brought  together  to  bear  upon  one  point,  that  is  less  fallible  than, 
under  some  circumatances,  direct  evidence  may  be."(6)  It  has  been  said 
that  "facts  cannot  he "(7)  but  men  can.  ^d  as  we  only  know  fact* 
through  the  medium  of  witnesses,  the  truth  of  the  fact  depends  upon  the  trotiu 
of  the  witn68S.(8)  Primary  evidence  is  that  which  its  own  production 
shows   to   admit  of  no  higher  or    superior  source  of   evidence.     Seconduy 


(1)  8u  WillUm  Will'*  Eawy  on  Circumstan- 
tial Eridenoe,  4th  Ed.  (1862);  A.  H.  Barrill's 
Treatise  on  Ciicumstantial  Evidence,  1868 ;  Phil- 
lips'  Famous  Cases  oi  Circumstantial  Evidenoe, 
itb  Ed.  (1879);  also  a  treatise  on  Circumstantial 
Bridonoe  by  Arthur  P.  Will  (1896). 

(S)  This  meaning  oi  the  vord  ° '  direct' '  must 
not  be  ocoionnded  with  that  in  which  it  is  used 
in  s.  60,  foit,  which  does  not  exclude  dronmstan. 
tial  eridenoe.  Neet  Kanio  t.  J%ggobiti>4koo  Okot, 
12  B.  L.  R.,  App.,  18  (1874).  In  the  Utter  sense 
circumstantial  evidenoe  must  always  be  **direct;" 
i.t.,  the  fact  from  which  the  existrace  oi  the  fact 
in  i»ue  is  to  be  inferred  must  be  proved  by  direct 
evidence.  Bit  8teph.  Introd.,  8,  51;  Best,  Ev.. 
K  293—295 ;  Wills'  (Srcumstantial  Ev.,  16.  The 
term  ° '  presumptive' '  is  frequently  used  as  syno- 
nymous with  "circumstantial"  evidence.  But 
they  differ  as  genus  and  species.  Wills'  drc. 
Ev..  18. 

(3)  r.  pott.  Introduction  to  Ob.  II,  (.;.— 
".4  is  indicted  for  the  murder  of  B,  the  apparent 
cause  of  death  being  a  wound  given  with  a  sword. 
If  C  saw  .4  kill  B  with  a  sword,  his  evidence  of 
the  fact  would  be  iirat.  If,  on  the  other  hand, 
a  short  time  before  the  murder,  D  ww  A  walk- 
ing with  a  drawn  swotd  towards  the  spot  where 
the  body  was  found,  and  after  the  lapse  of  a  time 
long  enough  to  allow  tbe  murder  to  be  committed, 
saw  him  returning  with  the  sword  bloody,  these 
etfci>iii«toiic«4  are  wh<dly  independent  of  the  evi- 
dence of  C  (they  derive  no  force  whatever  from 
it)  and,  coupled  with  others  of  a  like  nature, 
might  generate  quite  as  strong  a  persuasioo  of 
guiH."     Best,  Ev.,  {  294. 


(4)  Best,  Ev.,  i  294. 

(6)  Phipson,  Ev.,  3rd  Ed.,  2 ;  Norton,  Kv.,  pp. 
14, 18,  tt  nq.,  71;  PhilUps*  Famous  Cases  oi  Cii- 
cumstantial Evidence,  4th  Edition,  Introdnctkc; 
Best,  Ev.  {  295;  Taylw,  Ev..  {{  66—69;  Wnb' 
Ciro.  Ev.  34 ;  see  remarks  of  .Udersoo,  B,,  in  S. 
V.  Boifu,  2  Lewin,C.  C,  227.  '  Pn*aii»  ff 
tvidaUkm  rst  omnibu*  ttt  pMaUieT  tl  nfer  ssiaw 
ejus  gentru  major  at  iOa,  gaae  ftt  per  Mlm  it 
n'w"  (Mas  oardus  J7e  fraibatumiilMM,  v.  I,  q.  3k 
u.  8).  6o  also  Menoohins  who  displays  a  par. 
tiality  for  that  circumstantial  proo^  which  is  tfce 
subject  of  bis  treatise,  yet  says  '  'fr<lh»*io  sea  /Ut« 
qvat  KMhu  lit,  ceterU  aueUee'  (De  franmfliim,- 
btu,  L.  1,  q.  1) ;  Phillqps  op.  oU.,  Bunill,  of.  cil. 

<tf)  Per  Lord  Chief  Baroo  Maodoasld  in  M. 
V.  Patch,  and  B.  ▼.  amitk,  dted  in  Wills'  Cii«.  Et., 
32 ;  V.  ib.,  28—36  and  passim ;  Nottou,  Ev.,  U, 
d  sej.,  Cunningham,  Ev.,  16.  set  also  (tetp  t» 
BuUeo,  J.,  in  tbe  trial  of  Captain  Donneasii, 
cited  and  oriticiiied  in  Phillips'  Gm.  Sv.,  zr;  bat 
evidence  of  a  circumstantial  nature  can  never  be 
justifiably  resorted  to^  excqit  where  erideoiT 
of  a  direct  and  therefore  of  a  superior  natare  i< 
unattainable  ;  Wills'  Oiir.  Ev..  32.  33,  187 ;  8 
men  have  been  convicted  cxTOSMoas^  «a  i  ii  i  lai- 
stantial  evidence,  so  have  tbey  on  diiec*  testi. 
nioiiy,  but  is  that  a  reasco  f«i  refuing  to  a(<  <• 
such  testimony  f  Greeo  leaf  Ev.,  1,  «.,  4 ;  ,«• 
to  the  disregard  of  circumstantial  evidaace  b; 
mofussil  juries,  see  remarks  in  72.  v.  BmU  Jha, 
B.  L.  B.,  Sup.  Vol.  481,  482  (1866). 

(7)  PerBaronLeggeinthetriaJofllsxjBlaiidj. 
8Ute  Trials   (1752). 

(8)  Phillips'    CSrc.   Ev..   xiv,   iviL 
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evidence  is  that  which  from  ite  production    impUes  the  existence    superior 
to  it8elf.(l) 

A  fact   is  said  to  be   proved(2)  when,  after  considering -Proved, 
the  matters  before  it,  the   Court  either  believes  it  to  exist, 
or  considers,  its  existence  so  probable  that  a  prudent  man 
ought,  under  the  circumstances  of  the  particular  case,  to  act 
upon  the  supposition  that  it  exists. 

A  fact  is  said  to  be  disproved  (3)  when,  after  consider-  ^J^"''' 
ing  the   matters  before  it,  the  Court  either  believes  that  it 
does  not  exist,  or  considers  its  non-existence  so  probable  that 
a  prudent  man  ought,  under  the  circumstances  of  the  parti- 
cular case,  to  act  upon  the  supposition  that  it  does  not  exist. 

A  fact  is  said  not  to  be  proved  when  it  is  neither  proved  '^o*  p">'- 
nor  disproved. 

Part  n  (On  Proof.)  Part  III  {Prodiif4ion  and  Bffeet  of  Evi- 

Ob.  Vn  (Of  the  burden  of>  Proof.)  dence.) 

OOUMBNTART. 

Whether  an  alleged  fact  is  a  fact  in  issue  or  a  relevant  fact  the  Court  can  ^root. 
draw  no  inference  from  its  existence  till  it  believes  it  to  exist ;  and  it  is  obvious 
that  the  belief  of  the  Court  in  the  existence  of  a  given  fact,  ought  to  proceed 
upon  grounds  altogether  independent  of  tiie  relation  of  the  fact,  to  the  object 
and  nature  of  the  proceeding  in  which  its  existence  is  to  be  determined.  Eri- 
denee  of  a  fact  and  proof  of  a  fact  are  not  synonymous  terms.  Proof  in 
strictness  marks  merely  the  effea  of  evidence.(4)-  Proof  considered  ae  the  es- 
tablishment of  material  facts  in  issue  in  each  particular  case  by  proper  and  legal 
means  to  the  satis^tion  of  the  Court  is  effected  by : — (a)  eviaenee  or  statements 
of  witnesses,  admissiojiB  of  confessions  of  parties,  and  production  of  docu- 
ments ;(5)  (6)  presumption  ;(6)  (c)  judicial  notice  ;(7)  (d)ins^edion, — which  has 
been  defined  as  the  substitution  of  the  eye  for  the  ear  in  the  reception  of 
evidence  ;(8)  as  in  the  case  of  observation  of  the  demeanour  of  witne8se8,(9) 
local  inve8tigation,(10)  or  the  inspection  of  the  instruments  used  for  the 
commission  of  a  crime.(ll)  The  extent  to  which  any  individual  material 
of  evidence  aids  in  the  establishment  of  the  general  truth  is  called  ite 
pnbative  force.  This  force  must  be  sufficient  to  induce  the  Court  either  (a)  to 
btUece  in  the  exittence  of  the  fact  sought  to  be  proved,  or  {b)  to  consider  ite 
•existence  so  probMe  that  a  prudent  man  ought  to  act  upon  the  supposition  that 

(I)  B««,  Rt.,  pp.  70,  416.  ment);  1S8  (sUtemeuts  iuid«rss.  32,  33);  R.  \. 

(5)  CofpM,vr  expr«mioii<  occur  in  the  ioUoving       Atkoctootk  Ckuekerb«tty,  4  ('..,  492  (1878)  r.  ante  ; 
•MtioiM  :— «t>.    104—111;    42,80,  101:    101—4.         'Kvidfnce." 

101,  i02:    165,  77:  91;  82;  Whitley  Stokes,  883;  (<t)  .Se.  4,  7»—W.  11^—114,  po-<. 

Bahmakmnd  Ham  t.    OhanMm    Kam,   22  <'.,  4117  (7)  Sb.  M,  87.  fOM. 

11894).  (8)  WbartoD,  Et.,  t,.   348;    Phipwn,  Kv.,  3rd 

<8)  The  expreaaiou  ° '  diaptoved  "  occurs  only  Ed.,  3.     Beat,  Ev.,    8 :  v.  ante  ;  t.  s.  60,  }»«<. 

ID  M.  3  Mid  4  :  the  exprenion  "  not  t«  be  pror-  (9)  r.  Civ,  Pr.  Code,  b.  188  ;  Cr.    Pr.  Code,  f, 

ed,"  or  "not  proved,"  doe«  not  occur  at  all  i  363  (v.  antr) :  ae  to  demeanour  of  vltnemee  and 

Whttby  iHokea,  863.  diBcrepanciea,   «ee  remarks  of  Lord  Lnngda)*-  in 

(4)  8t«ph.    iDtiod.,  13  :  id.  Dig.,  67,  Art.  88  ;  JohntUm  t.  Toii,  6  Bear.,  601. 

<;oodeTe,  St.,  3,  4  ;   iodgment  ii  to  be  baaed  on  (10)  «.    t'iv.    Pr.   Code,  e.    392;    9  C,  363, 

faets  duly  proved,    r.   e.  166,  foit ;  btirden  of  supra  ;  tte   remarks  in   £<eeA  t.    Schtctdrr,  43 

IJroof,  «.  ••.  101—114.  L.  J..  Ch.,  332;  Cr.  Tr.  Code,  s.  2M  (▼.  ante). 

(6)  A*  as.  3, 8— 66,  88,    89, 60  (oral  proof ) :  61  (11)  v.  s.  60,  fOJit ;  Or.  Pr.  Code,  s.  218. 
—  ino  (docnmentary  procf) :  187  (former   state- 
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Iti  MATTERS    BEFORE   THE   COURT.  [|.3.] 

it  exists.  So  if  after  examining  a  fair  number  of  samples  taken  from 
different  portions  of  a  bulk,  it  is  found  that  the  samples  are  all  of  inferior 
quality,  the  probability  that  the  bulk  is  of  the  same  quality  is  so  great  that 
every  prudent  man  would  act  upon  the  supposition  that  it  is  of  such  quality ; 
and  if  that  is  so,  the  Court  ought  to  held  that  the  fact  that  the  goods  are  of 
inferior  quality  is  proved  in  such  a  case.(l)  "The  true  question  in  trials  of 
fact,  is  not,  whether  it  is  possible  that  the  testimony  may  be  false,  but 
whether  there  is  sufficient  frobability  of  its  truth  ;  that  is,  whether  the  facts 
are  shown  bj-  competent  and  satisfactory  evidence."(2)  When  there  is 
sufficient  evidence  of  a  fact,  it  is  no  objection  to  the  proof  of  it  that  more 
evidence  might  have  been  adduced.(3) 

w*'**th  "^^^  expression  "  matters  before  it  "  includes  matters  which  do  not  fall 

Cow?"  *  within  the  definition  of  "  evidence"  in  the  third  section.  Therefore,  in  deter- 
mining what  is  evidence  other  than  "  evidence"  in  the  phraseology  of  the  .^ct, 
the  definition  of  "  evidence"  must  be  read  with  that  of  "  proved."  "  It  would 
appear,  therefore,  that  the  Legislature  intentionally  refrained  from  using  the 
word  'evidence'  in  this  definition,  but  used  instead  the  words  'matters  before  it.' 
For  instance,  a  fact  may  be  orally  admitted  in  Courts-  The  admission  would 
not  come  within  the  definition  of  the  word  'evidence  '  as  given  in  this  Act,  but 
still  it  is  a  matter  which  the  Court  before  whom  the  admission  was  made  would 
have  to  take  into  consideration  in  order  to  determine  whether  the  particular  foot 
was  proved  or  not  ."(4)  So  the  result  of  a  local  investigation  under  s.  392,  Civil 
Procedure  Code,  must  be  taken  into  consideration  by  the  Court  though  not 
"evidence"  within  the  definition  given  by  the  Act. (5)  The  judgment  must  be 
based  on  facts  hefme  the  Court  relevant  and  duly  proved(6)  upon  a  consideration 
of  the  whole  of  the  evidence  and  the  probabilities  of  the  case.(7)  The  Judge  mar 
not,  without  giving  evidence  as  a  witness,  import  into  a  case  his  own  know- 
ledge of  particular  facts,(8)  and  should  decide  the  rights  of  the  parties  litigating 
secundum  alligata  et  probata  (according  to  what  is  averred  and  proved).(9) 
The  Court  should  abstain  from  looking  at  what  is  not  strictly  evidence-  In 
this  connection  may  be  noted  the  dicta  of  two  English  Judges-  "  In  this 
case  I  have  fomid  myself  upon  two  different  occasions  where  it  has  come 
before  me  in  that  difficulty  into  which  a  Judge  will  always  bring  himself  when 

(1)  Boimgomoif  v.  Xakapief  Jute  Co.,  6  C.  W.  (5)  ^6. 

N.,  496,  at  p.  A05  (1902).                     •  (6)  8-  165,  potl. 

(2)  Oreenleaf  on  Ev.,  Sth  Ed.,  p.  4,  citrd  in  (7>  See  temarka  o{  Mitter,  J.,  in  Luknmni 
Gooderr,  Er.,  6.  ProbabOity  in  the  word<  of  Si»gh  v.  Badtteroonitta,  16  Vf.  R.,  102  (1871): 
Locke,  it  likelinna  to  be  true— m(  Ram  on  F»ct»,  i:  FieU,  Et.,  p.  68,  et  teq.  (t.  ante) ;  tet  not«»  to 
Ch.   VIII.     A»  to  the  probabilities  of  a  case.  v.  8.  16,  poM. 

Bunwaree  Lai  v.  Moharajah Helnanin,  7  M.  I.  A.,  W  Haroprotad  v.  Sheo  Dyal,  3  I.  A.,  286;  Uit- 

\&6;  «.c.,  4  W.  R.,  128;   Sri  Raghvuadha  v.  Sri  hat).     Bibi  \:    Batkir  Khan,  U   H.  I.  A.,  21S: 

Brojo,3  I.  A.,  176:   Jliidhoo  Soodvn   v.  SiirMp  ».  c.  7  W.  R.,  27 :  Soora;  £aii(  r.  JTAoriee  A'aram, 

Chunder,  4  M.  I.  A.,  441 ;  g.c,  7  W.  R.,73 :  Ijila  22  W.  R.,  9;  Karthai Omni  v.  Sam  Ckamiia,  24 

Jha  V.  Bibee  TMebmalool,  21  W.   R.,  436;    JIftr  W.  R.,   81   (arbitrator);  *.  v.   Bam  Ciaran,  i* 

Utdootah  V.  Betby  Imaman,  l  M.  I.  A.,  44,  4.'> :  W.  R.,  Cr.,  28  (aawMor) :  v.  ».  294,  Cr.  Pr.  Code: 

8.C.,  8  W.  R.,  29;  MxiMamvt  Sdvnv.  Jltummul  Xoutttau  v.  Pinto,  7    W.   R.,  190:  tee  notee  to 

Beckun,    11    W.    H.,    346:    Vmati    Parehad   v.  «.  21,  port. 

GanAarp  Sinfk,  15  C-.  20,  23  ;  Beat,  Ev.,  ff  24,  (9)  Behan  Ciandra  r.  Shama  Ckaran,  11  M.I.  A-, 

25,  100:    tee  alto  Wille'   Circ.    Er.,  6:    Steph.  20j  6  W.  B.,  P.  C,  67;  an  Bamdof/tl  K%m  ▼. 

Introd.,  46;  GUMford's  EMay  on  the  Principles  Ajoodkia  Khan,  2  C,  15 ;  Joytara  Dattee  t.  Mokm. 

of  Evidence,    106.  med  Mobarvek,  8  C„  976 ;  Bonfa  Ciaria  v.  Tertm 

(3)  Bamalinfa  Pillai  v.  Sadativa  Pillai,  9  M.  I.  Dikthatvr,   1  M.,  629  ;    Okooa    Kan    t.    /«*»» 


A.,  606;    a.c.,  I   W.  R.  (P.  C),  25  (1864):    tee  Khalila,  1  B.,  21S;  MvVMa  Soondtiry   t. 

Field,   Er.,   p.   41.  Churn.  8  C,  876;  Atyhar  Beta  v.  Ufdar  <M^ 

(4)  Per  Mitter,  J. :  Joy  Coomar  v.  Bundhoolall,  16  C,  291 ;    r»if«»o«nii»  v.    Oop^  IS  M.,  3S: 

9  C,  366(1862) ;  and  aee  B.  r.  Athooloth  Chvcixr.  Beit,  Er.,  $$  78,  et  teq ;  m  note*  to  ».  166,  put. 
»i(«y,  4U.,  402,»«pro. 
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[8. 3.]  PROOF.  17 

bis  curiosity  or  some  better  motive  disposes  him  to  know  more  of  a  cause 
than  judidally  he  oiiffht."(l)  Amin,  "I  shall  decline  to  look  at  what  is  not 
ngolarly  in  evidence  oefore  the  Court.  The  proceedings  before  the  Commis- 
sioners are,  in  my  opinion,  no  evidence  of  an  act  of  bankruptcy.  I  purposely 
abstain  in  all  these  oases  &om  looking  at  the  proceedings,  for  my  mind  is  so 
constituted  that  I  cannot  in  forming  my  judgment  on  any  matter  before  me 
separate  the  regular  from  the  irregular  evidence."(2) 

Certain  provisions  of  the  law  of  evidence  are  peculiar  to  criminal  trials ;  Proot  in 
e.g.,  the  provisions  relating  to  confe8sion8,(3)  character,(4)  and  the  inoompe-  ^t^i^ 
tency  of  parties  as  witnesses  ;(5)  but  apart  from  these,  the  rules  of  evidence  are  <*•••- 
the  same  in  Civil  and  Criminal  cases.(6)  But  there  is  a  strong  and  marked 
difference  as  to  the  ^ect  of  evidence  in  Civil  and  Criminal  prooeedings.(7)  "  The 
circumstances  of  the  particular  case"  must  determine  whether  a  prudent  num 
ought  to  act  upon  the  supposition  that  the  facts  exist  from  which  liability  is  to 
be  inferred.  What  circumstances  will  amount  to  proof  can  never  be  matter 
of  general  definition.(8)  But  with  regard  to  the  proof  required  in  C^vil  and 
Ciinunal  proceedings  there  is  this  difference  :  that  in  the  former  a  mere  pre- 
fwdemnce  of  probability  is  Bufficient,(9)  but  in  the  latter  (owintr  to  the  serious 
conaequencea  of  an  erroneous  condemnation  both  to  the  accused  and  society) 
the  pennasicn  of  guilt  must  amount  to  "  such  a  moral  certainty  as  convinces 
the  minds  of  the  tribunal,  as  reasonable  men,  beyond  all  reasonable  doubt.'VlO) 
"  It  is  the  business  of  the  prosecution  to  bring  home  guilt  to  the  accused  to 
the  satisfaction  of  the  minds  of  the  jury,  but  the  doubt  to  the  benefit  of 
which  the  accused  is  entdtled  must  be  such  as  rational  thinking,  sensible  men 
may  fairly  and  reasonably  entertain  :  not  the  doubts  of  a  vacillating  mind 
that  has  not  the  moral  courage  to  decide  but  shelters  itself  in  a  vain  and  idle 
scepticism:  They  must  be  doubts  which  men  may  honestly  and  oonscien- 
tioasly  entertain."(ll)  The  same  principle  which  requires  a  greater  degree  of 
proof  demands  a  strict  adherence  to  the  formalities  prescribed  by  the  law  of 
procedure.  For  "  in  a  criminal  proceeding  the  question  is  not  alone  whether 
substantial  justice  has  been  done,  but  whether  justice  has  been  done  according 


(1)  Per  The  Lord  Chancellor  in  Skk  v.  Jack.  {  112;  R.   t.    WhUt,  4   Foat.  *   Fin.,  38S;  «M 

•M,  note  to  (,  6  V««.,  334.  tune  principle  laid  down  in  R.  v,  MatOnib  Olmm. 

(t|  Per  Sir    John   CroM.    Ex    parte  Po4ler,  3  der,   21    W.   B.,  Cr.,   18,     19,   20  (1874);   it.   t. 

Dmcoo,  178.  Bedger,  aupra,    132,  133,   ISA,    per  Sir  I^vTenoe 

(3)  8*.  34 — 30,   pott.  Peel,  C.  J.,  qnoting  and  adopting  Starkie,  Et., 

(4)  8*.  53,  64,  pott.  817.  818  :  R.  v.  Sorob  Roy,  6  W.  B.,  Cr..  28.  31 
«)  8.  120,  pott  and  note.  (1866):  R.  y.  BOtaru,  3  W.  B.,  23,  2S,  (186S) 
(e)  S.  T.    Jfttrpky,  8  C.  *  P.,  297,  306;  R.  t.  [priaoDer  not  to  be  convicted  on  surmiae].  "  It 

BwM;4  B.  *  A.,9S,  122,  jgerBeat,  J.:  £eae&  V.  js  a    maxim    of    EngHab    law    that  it  is  better 

Snum,  5  M.  &  W.,  309.  312,  per  Parke,  B.:  Trial  than   ten  goilty  men  ahooM    eacape,    than   that 

of  WilUam  Stone,  26,  How.  St.  Tr.,    1314;  Trial  one  innocent  man  ahould  auffer,"  ptrHoUroyd,  J. 

oi  Lcri  UelWlle,  S0t(f..764:  Beat,  St.,  |  M.  in  Sarak  Hobxm't  oaae,  1  Lewin,  C.  C,  261 ;  «M 

(7)  Beat,   Er.,   |  95.  alao  Beat.  £v„  ff  *^.  **0. 

(8)  Starkie,  Br.,  866;  diflereooea  in  the  proof  (U)  R,  t.  Coafor,  VoL  II,  816,  per  Cookbum, 
requited  of  the  aame  fact  in  different  caaea  very  C.  J-:  "If."  aaid  L.  C.  Baron  Pollock  to  the 
oftoi  ariae  out  of  the  dronmatancea  of  the  caac ;  R.  jory  in  B.  v.  Jianninf  and  Wile  (cited  in  WiUa' 
'.  MoMub  Clm%d*r,  21  W.  B.,  Cr.,  13.  17  (1874).  Ciro.  Er.,  194, 196):  "  the  oonoluaion  to  whieh 
Set  Arthnr  P.  Willa'  Treatiae  on  the  Law  of  Qr.  you  are  oondaoted  be  that  there  ia  that  degree 
cumitantial  Erldenoe  (1896),  Ch.  IV  (quantity  of  certainty  in  the  caae  that  you  wouM  act  upon 
of  eridence  neoeaaary  to  conriot).  it  in  your  own  grave  and  important  concema, 

(9)  Cooper  r.  Blade,  6  H.  L.  Caa.,  77,  per  WiUea,  that  ia  the  degree  of  certainty  which  the  law  re- 
J.;8tarkie,  Br.,8I8;aDd  Me  remarkaof  Sir  Law  quirea,  and  which  will  uatify  you  in  returning 
rence  Peel  in  B.  r.  Htdfr,  MuUy  Latt  r.  Midiael  a  verdict  of  guilt}  ."  See  alao  the  other  caaaa 
( 1863),  iq>.  132, 133;  B.  v.  Madlmb  Ckunder,  poat.  cited  in  Willa,  «6.,  and  the  R.  v.  Madhub  Chundtr, 

(lO)PerParfce.B.,in£.r.£<em«.  cited  in  Beat,  aupra,  20:  R.  v.  Ookoo  Kahar,  26  W.  B.,  O., 

Ev.,  p.  76;  V.  Starkie,  Ev.,817,  ?6d;Tftylor,  Ev.,  36  (1876). 
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18  PROOF  IN   CRIUIMAL  CASES.  [S.  3-] 

to  law.  All  proceedings  in  patiam  are,  it  need  scarcely  be  observed,  ttrie- 
tissimi  }urw."(l)  Criminal  proceedings  are  bad  unless  they  are  conducted  in 
the  manner  prescribed  by  law,  and  if  they  are  substantially  bad,  the  defect 
will  not  be  cured  by  any  waiver  or  consent  of  the  pri8oner.(2)  Sir  Elijah 
Impey  in  his  charge  to  the  jury  in  Nuncomar's  case  said  :  "  You  will  consider 
on  which  side  the  weight  of  evidence  lies,  always  remembering  that,  in 
criminal,  and  more  especially  in  capital,  cases,  you  must  not  weigh  the  evi- 
dence in  golden  scales ;  there  ought  to  be  a  great  difference  of  weight  in  the 
opposite  scale  before  you  find  the  prisoner  guilty.  In  cases  of  property  the 
stake  on  each  side  is  equal  and  the  least  preponderance  of  evidence  ought  to 
turn  the  scale ;  but  in  a  capital  case,  as  there  can  be  nothing  of  equal  value 
to  life,  you  should  be  thoroughly  convinced  that  there  does  not  remain  a  pos- 
sibility of  innocence  before  you  give  a  verdict  against  the  pri8oner."(3)  Even 
as  between  criminal  cases  a  distinction  has  been  declared  to  exist.  Thus 
"  the  fouler  the  crime  is,  the  clearer  and  plainer  ought  the  proof  of  it  to  be."(4) 
"  As  the  crime  is  enormous,  and  dreadfully  enormous  indeed  it  is,  so  the  proof 
ought  to  be  clear."(5)  "  But  the  more  atrocious,  the  more  flagrant  the  crime  is, 
the  more  clearly  and  satisfactorily  you  will  expect  that  it  should  be  made 
out  to  you. "(6)  "  The  greater  the  crime,  the  stronger  is  the  proof  required  for 
the  purpose  of  conviction."(7)  These  and  the  like  dicta,  however,  in  so  far  as 
they  may  be  said  to  imply  that  the  rules  of  evidence  may  be  modified  accord- 
ing to  the  enormity  of  the  crime,  or  the  weightiness  of  the  consequences 
which  attach  to  conviction  (for  if  they  may  be  made  more  stringent  in  one 
direction,  it  is  said  they  may  be  relaxed  in  another)  have  been  severely  criticis- 
ed.(8)  To  quote  the  language  of  L.  C.  J.  Dallas  in  the  earlier  portion  of  a 
passage  of  which  the  latter  part  is  to  the  effect  of  the  dida,  already  cited  :— 
"  Nothing  will  depend  upon  the  comparative  magnitude  of  the  offence  :  for 
be  it  great  or  small  every  man  is  entitled  to  have  the  charge  against  him 
clearly  and  satisfactorily  proved."(9) 

Every  criminal  charge  involves  two  things ;  first,  that  a  crime  has  been 
committed ;  and  secondly,  that  the  accused  is  the  author  of  it.  If  a  criminal 
fact  is  ascertained — an  actual  corpus  ddieti  established — presumptive  proof 
is  admissible  to  fix  the  criminal.(lO)  A  restriction  has  been  said  to  exist 
against  the  use  of  circumstantial  evidence  in  the  case  of  the  well-known 
rule  that  the  corpus  delicti  (that  is,  the  fact  that  a  crime  has  been  commit- 
ted) should  not  in  general  be  inferred  from  other  facts,  but  should  be  proved 
independently.  But  it  is  not  necessary  (and  indeed  in  the  case  of  some 
crimes  it  would  be  impossible)  to  prove  the  corpus  delicti  by  direct  and  posi- 
tive evidence.  If  the  circumstances  are  such  as  to  make  it  morally  certain 
that  a  crime  has  been  committed,  the  inference  that  it  was  committed,  is  as 
safe  as  any  other  inference.  More  accurately  stated  the  rule  is  that  no 
person  shall  be  required  to  answer,  or  be  involved  in  the   consequences  of 

<1)  Per  Cookbnrn,   C.  J.,    in    Martin   v.  Mac  (4)  Trial  of  Loid  Comwallit,   7    Stole  Tnth, 

konochie.  L.  R,  3  Q.  B.  D.,  730,  775;  see  H.  v.  149. 

Kola  Lalang,  8  C,  214  (1881) ;  R.  v.  Bhula  Bin,  (5)  Trial  of  R.  T.  CroMfield,  2«  Stole  Trial.. 

I  B.,  308  (1876) ;  Jeiha  Partha  v.  Bam  C/iandm,  21& 

16  B.,  693,  694    (1892);    B.  v.   Bholanath,  2  C,  (u)  Trial    of   Uaiy   Blandy.    18    Stote    IViab, 

23—27  (1876);  26  W.  B.,  Cr.,  57;  but  mc  abo  J186. 

■8.  629— S38,  Cr.  Pr.  Code.  (7)  Sarah    Bobson's    ca»e,  per   iHoIro^   J., 

(2)  *.  V.  Bholanath,  2  C,  23  (1876);  S.  v.  AHen,  1  Lewin's  Crown  Ciweg,  281.  Set  alio  «.  t.  /»»», 
6  C,  83  (1880);  Hoasein  Buksh  v.  B.,«  C,  96,  33  8t.  Tr.,  1136,  and  Maitiane  Smith' tease  titei 
99  ;  «e  also  notes  to  as,  5,    121,  poet.  jn    Wills'    Circ.    Ev.,    196. 

(3)  The  story  of  Nunoomar  and  the  impeach.  (8)  Wills'   Circ.    Et.,    196. 
ment  of  Sir  Elijah  Impey,  by  Sir  James  Fitz-  (9)  B.  v.  Inge.  33  St.  Tr.,  1136. 

James  Stephen,  Vol,  I.,  p.   168.    See  abo  Lord  (10)  B.  v.  Ahmed  Ally,  U  W.  K.,  Cr.,  25, 2» 

Cowper's   speech  on  the   Bishop  of  Rochester's       (1869);  B.    v.    Bam    Buchea,    4    W.  R.,  Cr.,  22 
Trial;  Phillips'  Circ.  Et.,  xxvii.  (1865). 
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guilt  without  satisfactory  proof  of  the  corpus  ddieti  either  by  direct  evidence 
or  by  cogent  and  irresistible  grounds  of  pre8umption.(l) 

(a)  The  onus  oi  proving  everything  essential  to  the  establishment  of  theOwter^ 
charge  against  the  accused  lies  upon  the  prosecutor.  Every  man  is  to  be  ^SilwTto 
legaraed  as  legally  innocent  until  the  contrary  be  proved.  Criminality  is  KS^^j 
therefore  never  to  be  presumed.(2)  (6)  The  evidence  must  be  such  as  to  Oaaeo- 
exclude,  to  a  moral  certainty,  every  reasonable  doubt  of  the  guilt  of  the 
accn8ed.(3)  If  there  be  any  reasonable  doubt  of  the  guilt  of  the  accused,  he  is 
entitled  as  of  right  to  be  acquitted.(4)  The  above  hold  universally;  but  there 
are  two  others  peculiarly  applicable  when  the  proof  is  presumptive  (v.  ante); 
(c)  There  must  be  clear  and  unequivocal  proof  of  the  corpus  ddieti  (v.  ante).(6) 
(i)  In  order  to  justify  the  inference  of  guilt,  the  inculpating  facte  must  be 
incompatible  with  the  innocence  of  the  accused,  and  incapable  of  ex^ana- 
tion  upon  any  other  reasotMUe  hypothesis  than  that  of  his  gailt.(6)  While 
the  concurrence  of  several  separate  facts,  all  of  which  point  to  the  same  con- 
clusion may,  though  the  probative  force  of  each  be  slight,  be  quite  suffidentin 
their  cumulative  effect  to  produce  conviction,  a  mere  aggregation  of  separate 
facts,  all  of  which  are  inconclusive  in  the  sense  that  they  are  quite  as  consistent 
^th  the  innocence  as  with  the  guilt  of  an  accused  person  cannot  have  any 
probative  force.  The  principle  is  a  fimdamental  one  and  of  universal  appli- 
cation in  cases  dependent  on  circumstantial  evidence  that  in  order  to  justify 
the  inference  of  guilt  the  incriminating  facts  must  be  incompatible  with  the 
innocence  of  the  accused  and  incapable  of  explanation  upon  any  other  reasonable 
hvpotbesis  than  that  of  his  guilt.(7)  It  is  not,  however,  correct  to  say  that 
before  circumstantial  evidence  can  be  made  the  basis  of  a  safe  inference  of 
guilt  it  must  exclude  every  possible  hypothesis  except  that  of  the  guilt  of  the 
acca8ed.(8) 


(1)  Steph.  IntrodL,  6^—66 ;  WUb'  Ctrc.  Ev., 
199-272;  ArtboT  WUb*  Ciro.  Er.  (1896),  Part 
V  (Proof  of  the  corjnu  ielieli)  and  caan  there 
cited ;  Nertoo  Et.,  74 ;  Canningham,  Ev.,  17 ; 
Beat.,  Et,  {  441  e<  «$. ;  Powell,  £t.,  72.  See 
Bmuy.  Evatu,  I  Hagg.,  C.  R.,  3S,  106 ;  the  Courta 
majactnpaa  preaamptiona  aa  well  in  criminal 
M  in  ciril  caaea :  BunkU't  caae,  4  B.  &  Aid.,  9S. 
So  in  caaea  o{  adultery  it  is  not  neccaaary  to  prove 
the  fact  by  direct  evidence;  Lovtdtn  v.  Lovt- 
it%,  i  Uagg.,  C.  B.,  1  ;  WiUiamt  v.  WiUiamt,  I 
Or.,  299;  followed  in  Attt%  v.  AlltH,  L.  R.,  P.  D. 
(1894),  248,  252  ;  even  in  a  criminal  caae,  R,  v. 
XaiM  Oiunder,  21  W.  R.,  Cr.,  13,  16,  17  (1874). 
Ste  provisiona  of  O.  Pr.  Code,  a.  174,  and 
alao  Bengal  Reg.  XX  of  1817,  i.  14 ;  and  gene, 
rally  aa  to  the  eorjmi  itlieti,  R.  v.  Petia  Oaxi,  4 
W.  R.,  O.,  19  (186S) ;  R.  v.  Aim  Rwkta,  ib.,  29 
(18(6),  R.  V.  Poorootuttah  SilMor.  7  Vf  R.,  O., 
14  (1807);  R.  v.  Buider-vd-ieen,  11  W  B.,  O., 
» (1869);  R.  V.  Ahmtd  Ally,  aupra ;  R.  r.  Dreige, 
IC^z,  C.  C,  236:  Aiu  Shikdar  v.  It.,  II  C, 
«42  (1886) ;  R.  r.  Bikari  Bing,  7  W.  R.,  Or.,  3,  4 
(1867),  in  which  caae  the  alleged  "  dead  "  man 
re-appeared  npon  the  eeene  at  the  cntoherry. 

(2)  lawson'iPreaamptive  Ev.,  93,  432;  Whar- 
ton, Cr.  Ev,  H  319,  717 ;  Beat,  Ev.,  $  440 ;  Green- 
teaf,  Ev.  I.,  34  ;  Willa'  Grc.  Ev.,  183 ;  Powell, 
Et.,  76;  Beat,  Treatiae  on  Preaumptioos  of  law  and 
act  (1844):  Me  m,  101, 102,  103,  105,  106, 114, 


po$l.  Aa  to  the  meaning  of  the  preaumption  of 
innocence  in  criminal  caaea ;  set  Thayer'a  Prelimi- 
nary Treatiae  on  Evidence  (1898),  651.  See  alao  B, 
V.  Ahmed  Attt,  11  W.  R.,  Cr.,  26,  27  (1869) ; 
where  facta  are  aa  conaiatent  with  a  priaouer'a 
innocence  aa  irith  hia  gnitt,  innocence  mnat  be 
preaumed,  and  erimhial  intent  or  linowledge  la 
not  necesaarily  imputable  to  every  man  who  acta 
contrary  to  the  provisiona  of  the  law;  S.  t. 
Nobokioto  Qhote,  8  W.  R.,  Cr.,  87  (1867);  S. 
v.  Madhub  Chunder,  21  W.  R.,  Cr.,  13,  20  (1874), 
[the  accused  is  entitled  to  the  benefit  of  the  legal 
presumption  in  favour  of  innocence ;  the  burden 
of  proof  is  undoubtedly  upon  the  proaecutor] 
The  Deputy  Legal  Semembrancer  v.  £ar«na  Bote- 
lobi,  22  C,  174  (1894). 

(3)  Beat,  Ev.,  *.,  and  v.  ante. 

(4)  Willa'  CSrc.  Ev.,  192 ;  Beat,  Ev.,  J  440 ;  and 
v.  anU.  LolU  M<*«n  v.  iJ.,22  C,  323  (1894);  R. 
V.  Madhub  Chunder,  aupra,  20 ;  «.  v.  Punchanun, 
5  W.  R.,  Or.,  97  (1860). 

(5)  Beat,  Ev.,  {  440,  441,  Wills'  Ore.  Ev., 
199—272. 

(6)  Wills'  Cric.  Ev.,  188  ;  Beat,  Ev.,  if  461 ; 
rule  approved  in  Balmakund  v.  Ohantam,  22  C., 
409  (1894). 

(7)  Hurjee  Mutt  v.  /mom  Ali  Sircar,  8  C.  W. 
N.,  278  (1904),  1  All.,  L.  J.,  28. 

(8)  Balmakund  v.  Ohantam,  supra ;  "  the 
bypotheais     of      the    prisoner's     guilt    should 
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Oriinlnal. 


"IbF 
man*: 


"  Even  where  the  appeal  tonu  on  a  question  of  fact,  the  Court  of  Appeal 
has  to  bear  in  mind  that  its  duty  is  to  re-hear  the  case,  and  the  Court  must 
re-consider  the  materials  before  the  Judge  with  such  other  materials  as  it  may 
have  decided  to  admit.  The  Court  must  then  make  up  its  own  mind,  not 
disregarding  the  judgment  appealed  from,  but  carefully  weighing  and  consider- 
ing it ;  but  not  shrinking  from  overruling  it,  if,  on  full  consideration,  the 
Court  comes  to  the  conclusion  that  the  judgment  is  wrong.  When,  as  often 
happens,  much  turns  on  tiie  relative  credibility  of  witnesses,  who  have  been 
examined  and  cross-examined  before  the  Judge,  the  Court  is  sensible  of 
the  great  advantage  he  has  had  in  seeing  and  hearing  them.  It  is  often 
very  difficult  to  estimate  correctly  the  relative  credibility  of  witnesses  from 
written  depositions,  and  when  the  question  arises  which  witness  is  to  be  be- 
lieved rather  than  another,  and  that  question  turns  on  manner  and  demeanour, 
the  Court  of  Appeal  always  is  and  must  be  guided  by  the  impression  made  on 
the  Judge  who  saw  the  witnesses.  But  there  may  obvioudy  be  other  circum- 
stances, quite  apart  from  manner  and  demeanour,  which  may  show  whether 
a  statement  is  credible  or  not ;  and  these  circumstances  may  warrant  the 
Court  in  differing  frum  the  Judge  even  on  question  of  fact  turning  on  the 
credibility  of  witnesses  whom  tiie  Coxat  has  not  8een."(l) 

"  The  sound  rule  to  apply  in  trying  a  Criminal  appeal  where  questions  of 
fact  are  in  issue  is  to  consider  whether  the  conviction  is  right,  and  in  this  respect 
a  Criminal  appeal  differs  from  a  Civil  one.  In  the  latter  case  the  Court  must 
be  convinced  before  reversing  a  finding  of  fact  by  a  lower  Court  that  the  find- 
ing is  wrong.(2)  '  It  seems  to  us  that  the  Judge  treated  the  appeal  before  him 
more  as  if  it  was  a  special  appeal  than  a  regular  appeal ;  and  because  he  did  not 
find  sufficient  on  the  recoil  to  convince  him  that  the  Magistrate  was  entirely 
wrong,  he  therefore  affirmed  his  decision.  But  the  Judge  was  in  the  situation 
of  an  Appellate  Court,  in  which  the  matter  came  before  him  on  regular 
appeal,  and  he  ought  to  have  judged,  as  best  he  could,  from  the  materials  put 
before  him  in  the  Magistrate's  written  judgment,  whether  or  not  as  a  matter 
of  fact  the  prisoners  had  committed  the  offence  of  which  they  had  been  con- 
victed. If  the  evidence  which  came  before  him — whatever  its  shape — was  not 
sufficient  to  reasonably  satisfy  him  that  the  prisoners  had  been  rightly  con- 
victed, he  ought  to  have  acquitted  them."(3)  An  Appellate  Court  is  bound 
precisely  in  the  same  way  as  the  Court  of  first  instance  to  test  evidence 
extrinsically  as  well  as  intrinsically.(4) 

4.  Whenever  it  is  provided  by  this  Act  that  the  Court 
may  pre3Uine(5)  a  fact,  it  may  either  regard  such  fact  as 
proved,  unless  and  until  it  is  disproved,(6)  or  may  call  for 
proof  of  it: 


flow  natunUy  {rom  the  fMtf  proTed,  and  be 
consiatent  vith  them  all :"  R,  ▼.  Bthartt,  3  W. 
R„  Cr.,  23,  28  (1886). 

(1)  Per  Barnm,  J.,  in  Coghm  y.  Cumberland, 
13th  Hay  1898,  cited  in  2C.  W.  N.,  Short  Note*, 
oczxxi :  as  to   demeanonr  t.  axle,  p.  12,  note  7. 

(2)  ProlapChiinder  v.  «.,  11 C.  L.  R„  26(1882), 
per  White,  J.,  referred  to  in  Bci>imuMi  t.  S„ 
20  C,  383,  367  (1892);  bat  aee  R.  r.  Ramlochun, 
18  W.  R„  Cr„  16  (1872).  The  case  of  Protap 
Ohunier  t.  R.,  11  C.  L.  R.;  26  (1882),  was  follow, 
ed  in  ilihn  Khan  r.  Sagai  Bepari,  23  C, 
347,  349  (1896).  The  Court  is  bound  in  form- 
ing its  conclusions  a*  to  ths  credibility  of  the 
witnesses    to    Mtach    great    weight  to  the    opi- 


nion which  the  judge  who  heard  them  h—  ex- 
premd  upon  that  matter.  B.  t.  JfaA*^ 
Ch%nder,  21  W.  R.,  Cr.,  IS  (1874). 

(3)  Kheraj  MvOak  r.  Janab  JfnOO,  SO  V.  R.. 
Cr.,  13  (1878),  per  Phear,  J.,  referred  to  in  Raki- 
muiJU  r.  R.,  anpra:  nealso  remarki  of  Mitter, 
J.,  inthe  petition  of  Ooonumee,  17  W.  K.,  Cr.,  09 
(1872);  Shivappa  y.  ShitUintappa,  15  B.,  II 
(1891). 

(4)  In  re  Ooomanee,  17  W  B.,  Cr.,  69  (1871). 

(5)  Shafiq-un-nitta  v.  Siabem  Ali,  26  A.,  Stl, 
686  (1904). 

(u)  That  which   rebuts,   or  tends  to  rebate  ^ 
presomption  which  b  not  declared  to  be  ( 
sire,  is  relevant  and  may  be  proTed ;  r.  t.  9,  ; 
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Whenever  it  is  directed  by  this  Act  that  the  Court  shall  '«h»u  pr^ 
presume  a  fact  it  shall  regard  such  fact  as  proved,  unless  and 
until  it  is  disproved : 

When  one  fact  is  declared  by  this  Act  to  be  conclusive  "^oiusiv* 
proof  of  another,  the  Court  shall,  on  proof  of  the  one  fact," 
regard  the  other  as  proved,  and   shall  not  allow  evidence  to 
be  given  for  the  purpose  of  disproving  it. 

N.  86, 87,  88,  90, 114  ("Jfoy  pruume,")  w.  112,  118  C'Conduaive  proof.") 
M.  79, 80,  81,  82,  S8,  84,  85,  89,  106   s.  41  (Judgment  when  conclusive  proof.)  (1) 
CBhaU  presume.") 

OOHMINTART. 

Inferences  oi  presumptions  are  always  necessarily  drawn  wherever  the  Pr««amp- 
testimony  is  circumstantial ;  but  presimiptions,  specially  so-called,  are  based  *'<"" 
upon   that   wide   experience   of   a   connection   existing  between  the  facta 
prdbantia  and  the  factum  frobandum  which  warrants  a  presumption  from  the 
one  to  the  other  wherever  the  two  are  brought  into  contiguity.(2)    Presump- 
tions according  to  English  text  writers  are  either  (a)  of  law,  or  \p)  of  fact. 

Presumptions  of  law  or  artificial  presumptions,  are  arbitrary  inferences  Of  law. 
which  the  law  expressly  directs  the  Judge  to  draw  from  particular  facte  and 
may  be  either  condusive  or  rebuttable.  They  are  founded  either  on  the  connec- 
tion usually  found  by  experience  to  exist  between  certain  things,  or  on 
natural  law,  or  on  the  principles  of  justice,  or  on  motives  of  public  policy.  Con- 
closive  presumptions  of  law  are  "  rules  determining  the  quantity  of  evidence 
requisite  for  the  support  of  any  particular  averment,  which  is  not  permitted 
to  be  overcome,  by  any  proof  that  the  fact  is  otherwise.  They  consist  chiefly 
oi  those  cases  in  which  the  long  experienced  connection  just  alluded  to  has  been 
found  80  general  and  uniform  as  to  render  it  expedient  for  the  common  good 
that  this  connection  should  betaken  to  be  inseparable  and  universal.  They 
have  been  adopted  by  common  consent,  from  motives  of  public  policy,  for  the 
<ake  of  greater  certainty,  and  the  promotion  of  peace  and  quiet  in  the  com- 
munity ;  and  therefore  it  is  that  all  corroborating  evidence  is  dispensed  with, 
and  all  opposing  evidence  is  forbidden. "(3)  Bebuttable  presumptions  of  law 
are,  as  well  as  the  former,  "  the  result  of  the  general  experience  of  a  connec- 
tion between  certain  facts  or  things,  the  one  being  usually  found  to  be  the 
companion  or  the  effect  of  the  other.  The  connection,  however,  in  this  class 
is  not  so  intimate  or  so  uniform  as  to  be  conclusively  presumed  to  exist  in 
every  case ;  yet  it  is  so  general  that  the  law  itself,  without  the  aid  of  a  jury, 
mfers  the  one  fact  from  the  proved  existence  of  the  other  in  the  absence  of  all 
opposing  evidence.  In  this  mode  the  law  defines  the  nature  and  the  amount 
of  the  evidence  which  is  sufficient  to  establish  a  frima  fade  case,  and  to  throw 
the  burden  of  proof  upon  the  other  party ;  and  if  no  opposing  evidence  is  offered, 
the  jury  are  bound  to  find  in  favour  of  the  presumption.(4)  A  contrary  ver- 
<lict  might  be  set  aside  as  being  against  evidence.    The  rules  in  this  class  of 

(1)  8tt  abo  «.   13^   42,  tion,{orthe  wotion  permit*  o{    evidence  being 

(2)  Nortoo,  Et.,  07 :  «ee  Beet,  £v.,  H  2M,  42,  offered  o(  nm-aooeas  (Korton,  Et.,  97)  and 
43, 290,  a  teq.,  pp,  S8,  281 ;  and  Will*'  Circ.  Er.,  a.  113  ii  vUra  vires  (Whitley  Stoke*,  836) :  see  also 
18 :  Powell,  St.,  lo.    See  t,  114,  potl.  Field,  Et.,  (20 ;  Steph.    Introd.,    174,   and  notes 

(3)  Taylor,  Et.,  |  71  :  Beat,  Et.,  p.  fiS,  {  304 ;  to  a*.  112,  3,  pott :  and  Frooeedings  of  the  tegis- 
tbe  ETidenoe  Act  notice*  two  case*  of  eonolo-  latiTe  Cooocil,  12tb  March  1872,  pp.  234,  23S 
•iTe  preaomptiaM  (i*.  112,  113).  It  ia  a  qae*>  of  the  Supplement  to  the  QateUe  of  India, 
tion,  however,  whether  the  preiiunption  mentioD-  20th    March  1872. 

«d  in  *•  112  i*  not  alter  all  a  rcbottable  presomp-  (4)  Oh.  VII  of  the  Act  deals  with  thia  aubjeot 
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presumptioDB,  as  in  the  former,  have  been  adopted  by  common  consent  from 
motives  of  public  policy  and  for  the  promotion  of  the  general  good  ;  yet  not, 
as  in  the  former  class,  forbidding  all  further  evidence,  but  only  (Sspensing  whit 
it  till  some  proof  is  given  on  the  other  side  to  rebut  the  presumption  raised: 
Thus,  as  men  do  not  generally  violate  the  Penal  Ciode,  the  law  presumes  every 
man  innocent ;  but  some  men  do  transgress  it ;  and  therefore  evidence  is  re- 
ceived to  repel  this  presumption."(^) 
Of  fMt  Presumptions  of  fact  or  natural  presumptions  are  inferences  which  the  mind 

naturally  and  logically  draws  from  given  facts  without  the  help  of  legal  direc- 
tion.(2)  They  are  always  rebuttable.  They  can  hardly  be  said  with  propriety 
to  belong  to  that  branch  of  the  law  which  treats  of  presumptive  evidence.(3) 
"  They  are  in  truth  but  mere  arguments  of  which  the  major  premiss  is  not  s 
rule  of  law  ;  they  belong  equally  to  any  and  every  subject-matter,  and  are  to 
be  judged  by  the  common  and  received  tests  of  the  truth  of  propositions  and 
the  validity  of  argument3.(4)  They  depend  upon  their  own  natural  efficacy  in 
generating  belief,  as  derived  from  those  connections,  which  are  shown  by 
experience,  irrespective  of  any  legal  relations.  They  differ  from  presumptions 
of  law  in  this  essential  respect,  that  while  those  are  reduced  to  fixed  rules,  and 
constitute  a  branch  of  the  system  of  jurisprudence,  these  merely  natural 
presumptions  are  derived  wholly  and  directly  from  the  circumstances  of  the 
particular  case  by  means  of  the  common  experience  of  mankind,  without  the 
aid  or  control  of  any  rules  of  law.  Such,  for  example,  is  the  inference  of  guQt 
drawn  from  the  discovery  of  a  broken  knife  in  the  pocket  of  the  prisoner,  the 
other  part  of  the  blade  being  found  sticking  in  the  window  of  a  house,  which,  by 
means  of  such  an  instrument,  had  been  burglariously  entered.  These  presump- 
tions remain  the  same  under  whatever  law  the  legal  effect  of  the  facts,  when 
fotmd,  is  to  be  decided. "(5)  Presumptions  of  law  are  based,  like  presumptions  of 
fact,  on  the  uniformity  of  deduction  which  experience  proves  to  be  justifiable ; 
they  differ  in  being  invested  by  the  law  with  the  quality  of  a  rule,  which 
directs  that  they  must  be  drawn  ;  they  are  not  permissive,  like  natural  pre- 
sumptions, which  may  or  may  not  be  drawn.(6) 


(of  preeomptions)    u    follove: — First    it  tey«       Er.,  84;  Wilb'  Circ.  £▼.,  22. 

down  the  general  principles  which  regulate  the  (3)  Taylor,   Er.,   {   214. 

harden  of  proof    (s*.  101 — 106).    It  then  enu-  (t)  Sir  James  Fitzjames  Stephen  diTidn  pre- 


■Derates  the  eases  in  which  the  burden  of  proof  samptioos  of  fact  in  English  law  into  two  ( 

is  determined  in  particular  cases  not  fry  Iht  rdation  — (I)  Bare  presumptions  of  fact  which  are  nothing 

ef  the  purtiu  to  On  eaute  but  (y  pretvmplioiu  (as  but  arguments  to  which  the  Court  attaches  whst- 

107 — 111).     Such  presumptions  affect  the  ordi-  erer  value  it  pleases;    (2)   certain   presumptiou 

oary  rule  as  to  the  burden  of  proof  that  he  who  which,  though  liable  to  be  rebutted,  are  regsni. 

alBrms  must  prove.    He  who  affirms  that  a  man  ed     as     being     something     mare     than  mere 

it  dead  must  nsually  prove  it,  but  if  he  shows  maxims,  though  it  is  by  no  means  easy  to  My 

that   the  man  has  not  been  heard  of   for  seven  how  much  more.     An  instance  of  such  a  presomp- 

years,  he  shifts  the  burden  of  proof  upon  his  ad-  tion  is    to    be    found  in    the  rule    that  leceot 

versary,  who  must  displace  the  presumption  which  possession  of  stolen  goods  unexplained  raises   a 

has    arisen.    Steph.     Introd.,     173,    174;     see  presumption    that   the   possessor   is  either   tbr 

Norton,  Ev.,  97,  and  Prooeedings  of  the  I.egisla-  thief   or  a   receiver.    Steph.    Introd..   174.    In 

Uve  Council,    cited   aaM.  this  act   presumptions   of    fact  partake   of   the 

(1)  Taylor,  Ev.,  If  10»,  110;  Best,  Ev.,  J  314.  character  of  class  (1):  v.  pott;  see  Taylor 
See  observations  as  to  the  treatment  of  rebut.  Ev.,  f  III. 

tablepremimptionsbythis  Act  in  Whitley  Stokes,  (8)  Taylor,  Ev.,  {  214  ;  see  Wills'    Circ.  Ev. 

83S.  fOMim ;  ttt  also  other  instances  of  this  citsi  o( 

(2)  Phipson,  Ev.,  3rd  Ed.,  3  :  "Such  in-  presumptions  in  s.  114,  po</;  and  Best,  Ev.,ill& 
terenoes  are  formed  not  by  virtue  of  any  taw,  English  text  writers  also  deal  with  mixed  prr- 
but  by  the  spontaneoos  operation  of  the  reason.  sumptions  or  presumptions  of  mixed  law  and 
ing  faonlty:  all  that  the  lav  does  for  them  is  fact:  tee  Norton,  Ev.,  97 ;  Beat,  Ev.,  f  3S4. 
t)   noognise    the   propriety    of  their  being  so  (tf)  Norton,   Ev.,  97. 

drawn    if    the    Jndge  think  fit."   Cunningham. 
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The  abovementioned  section  appears  to  point  at  these  two  classes  of  pre-  soop*  of  th* 
sumptions,  those  of  fact  and  those  of  law.  The  first  clause  points  at  presump-  ■•owoa- 
tions  of  fact,  the  second  at  rebuttable  presumptions  of  law,  and  the  third,  at 
conclusive  presumptions  of  law.(  1 )  As  has  been  already  mentioned,  presumptions 
of  fact  are  really  in  the  nature  of  mere  arguments  or  maxims.  The  sections 
which  deal  with  such  presumptions  have  been  noted  above.(2)  Of  these  sections, 
s.  114  is  perhaps  the  most  important.  "  The  terms  of  this  section  are  such  as  to 
reduce  to  their  proper  position  of  mere  maxims  which  are  to  be  applied  to  facts 
by  the  Courts  in  tiaeit  discretion,  a  large  number  of  presumptions,  to  which 
English  law  gives,  to  a  greater  or  less  extent,  an  artificial  value.  Nine  of  the 
most  important  of  them  are  given  by  way  of  illustration."(3)  Of  course  others 
besides  those  specified  may  be,  and  are  in  fact  frequently,  drawn.(4)  In  respect  of 
such  prestimptions  Courts  of  Justice  are  enjoined  to  use  common  sense  and 
ezpenence  in  judging  of  the  effect  of  particular  facts  and  are  subject  to  no 
technical  rules  whatever.  This  section  renders  it  a  judicial  discretion  to 
decide  in  each  case  whether  the  fact  which  under  section  114  may  be  pre- 
sumed has  been  proved  by  virtue  of  that  presumption.  Circumstances  may, 
however,  induce  the  Court  to  call  for  confirmatory  evidence.  (5)  Sections  79-85, 
89  and  105  of  this  Act  create  presumptions  corresponding  to  those  described 
by  English  text-writers  as  rebuttable  presumptions  of  law,  and  there  are 
others  to  be  found  in  the  Indian  Statute  Book.(6)  The  third  clause  of  this 
section  embraces  those  presumptions  described  by  these  text- writers  as  con- 
dosive  presumptions  of  law.  The  Evidence  Act  appears  to  create  two  such 
presumptions  by  ss.  1 12  and  1 13;(7)  and  there  are  some  others  to  be  found  in  the 
Indian  Statute  Book.(8) 

English  text-writers  have,  it  has  been  said,  in  treating  of  the  subject  of  pre- 
sumptions, engrafted  upon  the  law  of  evidence  many  subjects  which  in  no  way 
belong  to  it,  and  numerous  so-called  presumptions  are  merely  portions 
of  the  substantive  law  under  another  form. (9)  "All  notice  of  certain  general 
legal  principles  which  are  sometimes  called  presumptions,  but  which  in  reality, 
belong  rather  to  the  substantive  law  than  to  the  law  of  evidence,  was 
designedly  omitted "  (from  this  Act)  "  not  because  the  truth  of  those 
principles  was  denied,  but  because  it  was  not  considered  that  the  Evi- 
dence Act  was  the  proper  place  for  them.  The  most  important  of 
these  is  the  presumption,  as  it  is  sometimes  called,  that  every  one  knows 
the  law.  The  principle  is  far  more  correctly  stated  in  the  maxim,  that 
ignorance  of  the  law  does  not  excuse  a  breach  of  it,  which  is  one  of  the 
mndamental  principles  of  criminal  law."  Of  such  a  kind  also  is  the  pre- 
sumption tJiat  every  one  must  be  held  to  intend  the  natural  consequences 
of  his  own  act8.(10)  The  like  presumptions  and  others  of  a  similar  character 
belong  to  the  province  of  substantive  law,  and    have  been  dealt  with  by 


(I)  Norton,  Kv.,  96;  Field,  Ev.,  89,  620,  821.  Code,  ».  87  (Proclamatioo  for  person  abscond^ 

(J)  8fc  88,  87,  88,  90,  in  fact  aU  the  •ections  ing) ;  Act  I  of  1894,  i.  6  (Land  Acqudaition)  j  ».  8. 

from  ifc  79to90incl<imTe  areillu»tration»of,and  Act  VII  (B.  C.)  of    18«i8  (Recovery  of  Publio 

{oaadcd  upon,  the  maziin.  Omnia  ttte  rile  atta.  Demands) ;  see    Dal    Mokoond  v.  JirjuMun,  9 

Kortoo,    Ev.,    S60;    Powell,    Ev.,    83.  C.  271  (1882):  Act  II  (B.  C.)  of  1869,8. 2«(Chota 

(5)  Steph.  Introd.,  174,  176.  Proceedings  of  Nagpore Tenures);  sees.  36, porf;  Act  XXVII  of 
the  LegMlatire  Council,  cited  in  n.  1,  p.  38;  tet  ».  1871,  s.  6  (Criminal  Tribes) ;  Act  XIV  of  1874, 
114,  foM.  SS.4,  8  (Scheduled  Dutricts);  Act  IX  of  1858, 

(4)  Bee  notes  to  s.  114,  fott.  «.  S  (Bills  of    Lading) ;    see  If.   A'«coJ  *   Co.  T. 

(6)  Ba^Moaa  r.  BoH  Lai,  I  AU.  L.  J.,  14  C«»««.  9  Bom.  H.  C.  R.,  321  (18721;  see  notes 
(IWt),  to  s.  36,  pott. 

(8)  Field,  Et.,  621.  (9)  Sir  J.  Fitijames  Stephen ;  Proceedings  of 

(7)  But  see  p.  21,  ante.  the  Legislatire  CouncU.  ante. 

(8)  See  for  example.  Act  XXI    of  1879,  s.  5  (lO)  Steph.  Introd.,  176;  Powell,  Ev.,  82, 
(Foreign  Jurisdiction  and  Extradition);  Cr.  Pr. 
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Btatute,(l)  or  have  gradually  come  to  be  recognised  as  binding  rules  through 
the  course  of  judicial  decision. (2)  In  this  sense  the  subject  of  presumptioiu  is 
co-extensive  with  the  entire  field  of  law,  and  each  particular  presumption 
must  in  each  case  be  sought  under  the  particular  head  of  law  to  which  it  refen.(3) 
inferwDO*.  This  Chapter,  as    originally  drafted,  contains  the  following  section: — 

"Courts  shall  form  their  opinions  on  matters  of  fact  by  drawing  inferences : 
(a)  from  the  evidence  produced  to  the  existence  of  the  facts  alleged  ;  {b)  from 
facts  proved  or  disproved  to  facts  not  proved  ;  (c)  from  the  absence  of  witnesses 
who,  or  of  evidence  which,  might  have  been  produced  ;(4)  (d)  from  the  ad  missions, 
statements,  conduct  and  demeanour  of  the  parties  and  witnesses,  and  generally 
from  the  circumstances  of  the  case."  "  The  Select  Committee  decided  to  omit 
this  section  'as  being  suitable  rather  for  a  treatise  than  an  Act.'  The  object 
of  its  introduction  was  originally  stated  to  be  to  point  out  and  put  distinctly 
upon  record  the  fact  that  to  infer  and  not  merely  to  accept  or  register  evidence 
is  in  all  cases  the  duty  of  the  Court."(5)  Further,  as  has  been  already  observed, 
a  distinction  must  be  drawn  between  the  general  act  of  inferring  facts  in  issue 
from  relevant  facts,  and  those  inferences  which,  for  the  reasons  above  given, 
are  specfically  known  as  presumptions  (6)  (v.  ante). 


(1)  See  for  exunple  Act  V  of  1869;  ^rt.  114 
(IndUn  Article*  of  War,  Preaomptive  Evidence 
at  DcMrtioo) ;  Act  XXI  of '  1866,  ■.  21  (M»tiTe 
CoDTerte'  Marriages;  PreeamptiTe  Evidenoe 
of  Marriage);  Act  IV  of  1872,  n.  10,11  (Punjab 
Laws;  Preenmptim  a<  to  ezistenoe  of  right  of  Pre- 
emption) ;  Act  I  of  1877,  «.  IS  (Specilic  Belief ; 
Freeumpticn  that  breach  of  contract  to  tiang. 
fer  immoveable  property  cannot  be  adtqnately 
relieved  by  compensation  in  money).  For  an 
initance  of  the  convendon  of  presumptions  of 
the  snbatantiTe  law  into  statutory  rules.  Me  s. 
38,  Act  X  of  1866  (Succession  Act).    In  EngUrd 


the  rules  as  to  subsUtntional  or  cumolalim 
gifts  are  treated  as  rijci*  of  presumptioa;  tk 
afaorementioned  section  deals  with  these  ralea 
without  any  reference  to  a  {vesumption  ;  «e  G. 
8.  Henderson,  The  Law  of  Wills  in  India,  p.  191 

(2)  liee  notes  to  s.  114,  pott. 

(9)  See  Cunningham,   Ev.,  301—303. 

(4)  5ee  a.  114,  ill.  (g),  post. 

(6)  Cited  in  Field,  Et.,  89. 

(6)  As  to  the  ambiguity  attending  the  we  of 
the  term  "  presumption,"  see  Best^  Et.,  p.  306; 
«>.,  §  299. 
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CHAPTER  II. 

Of  the  Rblbvanoy  of  Facts. 
As  with  many  othei  questions  connected  with  the  law  oi  evidence,   the 
theoiy  of  relevancy  has  been  the  subject  of  varying  opinions.    Relevancy  has 
been  said  by  the  framei  of  the  Act  to  mean  the  connection  of  events  as  cause 
and  efiect.(  1 )    But  this  theory,  as  was  admitted  afterwards,  "  was  expressed  too 
widely  in  certain  parts,  and  not  widely  enough  in  others."(2)    For  the  former 
definition  the  following  was  substituted  :     '   The  word  '  relevant '  means  that 
any  two  facts  to  which  it  is  applied  are  so  related  to  each  other  that,  according 
to  the  common  course  of  events,  one,  either  taken  by  itself  or  in  connection  with 
other  facts,  proves  or  renders  probable  the  past,  present,  or  future  existence 
or  non-existence  of  the  other.   (.3)    But  tiiis  is  "  relevancy"  in  a  logical  sense. 
Legal  relevancy  which  is  essential  to  admissible  evidence,  requires  a  higher 
standard  of  evidentiary  force.     It  includes  logical  relevancy,  and  for  reasons  of 
practical  convenience,  demands  a  close  connection  between  the  fact  to  be  proved 
and  the  fact  offered  to  prove  it.    All  evidence  must  be  logically  relevant — that 
is  absolutely  essential.     The  fact,  however,  that  it  is  logically  relevant  does 
not  insure  admissibUUy ;  it  must  also  be  legally  relevant ;  a  fact  which  '  in  con- 
nection with  other  facts  renders  probable  the  existence  of  a  fact  in  issue,'  may 
still  be  rejected,  if  in  the  opinion  of  the  Judge  and  under  the  ciroumstances  of 
tiic  case  it  be  consideiod  essentially  misleading  or  remote."(*)    The  tendency, 
however,  of  modem  jurisprudence  is  to  admit  most  evidence  logically  relevant 
Logical  relevancy  may  not  thus  be  assumed  to  be  the  sole  test  of  admissibility  ; 
relevancy  and  admissibility  are  not  co-extensive  and  interchangeable  terma 
"  Public  policy,  considerations  of  fairness,  the  practical  necessity  for  reaching 
speedy  decisions, — these  and  similar  reasons  cause  constantly  the  necessary  re- 
jection of  much  evidence  entirely  relevant.    All  admissible  evidence  is  relevant ; 
but  all  relevant  evidence  is  not  admissible."(5)   The  question  of  relevancy  strict- 
ly so  called  presents  as  a  rule,  little  difficulty.    Any  educated  person,  whether 
lay  or  legal,  can  say  whether  a  circumstance  has  probative  force  which  is  the 
meaning  of  relevancy.   This  is  an  affair  of  logic  and  not  of  law.  It  is,  otherwise, 
with  the  question  of  admissibility  which  must  be  determined  according  to  rules 
of  law.     A  fact  may  be  relevant,  but  it  may  be  excluded  on  grounds  of  policy  as 
already  noted.   A  communication  to  a-legal  adviser  may  be  in  the  highest  degree 
relevant,  but  other  considerations  exclude  its  reception  as  a  privileged  commu- 
nication.    Again  a  fact  may  be  relevant,  but  the  proof  of  it  may  be  such  as  is 
not  allowed  as  in  the  case  of  the  "  hearsay  "  rule.(6)    In  this  Chapter  the  word 
•'  relevancy"  seems  to  mean  the  having  some  probative  force.    In  the  title  to 

(1)  Stepfa.  Intnid.,  68;  *u  geuenUy  a«  to  adviaer,  or  a  criminal  confeaaiaa  improperly  ob- 
Ralnaocy,  Introdnotion.  tained,  may,  nndoabtedly,  be  relevant  in  a  high 

(2)  Stcffa.  Dig.,  p.  158; ««  WhiUey  Stokes,  depee.  They  are  none  the  leaa  inadminible ; 
«20,   861,    Mfc.  ib.  See  aUo  Taylor,  Et.,    K  63—86,  298-316; 

(3)  Stepb.  Dig^  Art.1:  "I  have  subetitnted  Powell,  Er.,  S27,  1>28 ;  Steph.  Introd.,  Steph. 
the  pnaent  definition  {or  it  not  beoaau  I  think  Dig.,  Art*.  1  and  2,  and  Appendix,  Koto  1 ;  The 
it  (the  former  d^nition)  wrcog,  bat  became  Theory  of  Relevancy  by  0.  C.  Whitworth,  Bom- 
I  tiiiak  it  give*  rather  the  principle  on  which  the  bay,  1881. 

rale  depends  than  a  conrenient  practical  rnir."  («)  Ai    to    the    meaning    of    the    expreikion 

A.,  p.  166.  "  hearsay  i«    no  eviilenoe  "  see  Steph.  Dig.,  p 

(4)  Beat,  Er.,  p.  251.  IgO,  Arts.  14  and  62,  and  notes  to  s.  flO,  poet. 
(6)  lb.,  262;  thus  •  communication  toa   legal 
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this  Part  it  appears  to  denote  admi8sibiUt7.(l)  However,  the  considerations 
mentioned  go  merely  to  the  the<vv  of  relevancy  and  to  the  construction  of,  or 
definitions  given  in,  the  Act  as  based  on  that  theory.  For  practical  purposes 
one  fact  is  relevant  to  another  and  admissible  (2)  when  the  one  is  connected 
with  the  other  in  any  of  the  ways  referred  to  in  the  provisions  of  this  Act 
relating  to  the  relevancy  of  fact8.(3)  Relevancy,  in  the  sense  in  which  it  is 
used  by  the  framerof  the  Act,  is  fully  defined  in  ss.  6-11  both  inclusive. 
"These  sections  enumerate  specifically  the  different  instances  of  the  con- 
nection between  cause  and  effect  which  occur  most  frequently  in  judicial  pro- 
ceedings. They  are  designedly  worded  very  widely,  and  in  such  a  way  as  to 
overlap  each  other.  Thus  a  motive  for  a  fact  in  issue  (s.  8),  is  ]>art  of  its  cause 
(s.  7) ;  subsequent  conduct  influenced  by  it  (s-  8)  is  part  of  its  effect  (s.  7). 
Facts  relevant  under  s.  11  would,  in  most  cases,  be  relevant  under  other  sec- 
tion8."(*)  Not  only  may  the  acts  and  words  of  a  party  himself,  if  relevant, 
be  given  in  evidence,  but  when  the  party  is,  by  the  substantive  law,  rendered 
liable,  civilly  or  criminally,  for  the  acts,  contracts,  or  representations  of  third 
persons,  and  such  facts  are  material,  they  may  generally  be  given  in  evidence 
for  or  against  him  as  if  they  were  his  own.(5)  The  chief  instances  of  such  rela- 
tionships (which  must  in  the  first  instance,  be  proved  aliunde  to  the  satisfac- 
tion of  the  Court)  are  agency,(6)  partnership,(7)  the  liability  of  companies  for 
the  acts  and  representations  of  their  directors  or  other  agents,(8)  and  conspi- 
racy in  tort  or  crime.(9) 

The  following  sections  have  been  considered  by  the  author  and  others  to  be 
the  most  important,  as  all  will  admit ;  they  are  the  most  original  part  of  the  Act, 


(1)  Whitlej  Stokes,  849. 

(2)  Lah  Lakmi  v.  Sayed  Haider,  3  0.  W. 
N.,  cclxTiii  (ISM);  ["Relevant"  in  thi*  Act 
means  admissible.] 

(3)  S.  3,  ante:  v.  ss.  5— S9,  pot. 

(i)  Steph.  Introd.,  72;  *et  criticism  of  these 
sections  ia  Whitley  Stokes,  p.  819;  "  two  of  these 
sections  are  so  drawn  (ss.  7,  U),  as  to  permit 
eridenoe  of  mai.tei  wboUy  irrelerant;"  ib,,  and 
Me  notrsto*.  U,  t-o*';  but  see  also  Steph.  In- 
trod., 160;  and  Best,  Er.,  262.  In  the  sections 
mentioned  in  the  text  the  salijeot  of  einmm- 
stantitl  rvidepoe  is  distributed  into  its  elements. 
FirtI  Keport  o/  the  Bdut  Committtt,  3Ist  March 
1871. 

(5)  8u  rhipson,  Er.,  3rd  Ed.,  69. 

(6)  In  civil  cases  the  acts  and  representations 
cf  the  agent  will  bind  the  principal  if  made  with- 
in tho  nop?  of  the  authority  conferred  upon  him, 
or  snbseqaently  ratified  by  the  princioal  (Act 
IX  of  187:!,  s^  182—180,  >96,22«t):  as  to  implied 
authority,  see  In  re  Cunninflam,  36  Ch.  D.,  fi32; 
WaUtan  v.  Fenmek(l»vZ),  1  Q.  V-,  346 ; and  gene- 
rtUy  as  to  ageiicy.  Contract  Act,  ss.  182 — 238; 
as  to  responsibility  in  a  tori  and  the  doctrine  of 
rtiponient  wpertor,  see  remarks  of  Jeisel,  H. 
R.,  in  Smith  ▼.  Keai.  9  Q.  B.  D.,  340,  361,  and 
jadgmonc  of  Willcs,  J-,  in  Barwiek  v.  Englith 
Joint  Sloet  Bant,  L.  R..  2  Ex.,  269,  266,  266 ; 
noriM  V.  BtarJ  (1804),  1  Ch.,  699 ;  a  party  U 
not  in  general  erimiaaily  responsible  for  the  acts 
of  his  agents  and  servants  unless  such  acts  have 
been  directed  or  assented  to  by  Him ;  Cooper  v. 
Slade,  6  H.  L  C,  746,  703,  794.  per  Lord 
WMislrydale,  l.ofd  Melville's  case,  29  H-w.  St. 


T.  B.,  764;  The  Quren't  ecM,  2  B-  ft  !)  ,  306, 
367.  See  generally,  Taylor,  Ev.,  {{  115,  602— 
606,  906—906;  Best,  Ev.,  }  631;  PhipMm, 
Ev.,  3rd  Ed-,  69 ;  Powell,  Ev.,  290 ;  Eraos. 
Principal  and  Agent,  123-200,  and  panim.  ioA 
Ed. ;  Beven  on  Negligence,  271 — 312 ;  Rowoe, 
Cr.  Ev.,  I2th  Ed.,  46 ;  Boscoe,  N.  P.  Ev.,  G9— 
71 ;  T.  A.  Pearson,  "  The  Law  of  Agency  in 
British  India,"  1890.  Bowstead,  Dig.  of  Agency, 
Arts.  79—82,  103,  104.  Norton,  Ev.,  144;  as 
to  admissions  by  agents,  see  ss.  17,  18,  jott ; 
and  as  to  notice  given  to  agents,  s.  14,  pott. 

(7)  The  liability  of  co-partners  for  the  act  of 
their  partner  is  established  on  the  gftmnd  of 
agency,  each  partner  being  the  agent  for  the 
others  for  all  purposes  within  the  scope  cf  the 
joint  business:  Re  CiiniiiitfhiM, supra :  Lindley 
on  Partnership,  6th  Ed.,  80—90,  124—263;  Pol- 
lock on  Partnership;  Taylor,  Ev.,  H  743— 752-. 
Roscoe,  N.  P.  Ev..  71 ;  Art  IX  of  1872  (Conlmrt 
Act),  ss.  239 — 266;  as  to  admissions  by  partners,. 
•es  sa.  17,  18,  poH. 

(8)  As  to  the  general  principles  of  agency  ••- 
applied  to  Companies  in  the  course  of,  or  after, 
formation,  see  lindley  on  Company  Law,  6th  Ed., 
143 — 181 ;  Companies  can  only  be  bound  by  the 
acts  of  their  real  or  ostensible  agents :  ih.,  182  ; 
liability  for  torts,  f*.,  206 ;  »e«  also  Act  VI  c<  1882, 
Act  VI  of  1887 (Indian  Companies):  Commm- 
tariesonthe  same  by  L.  P.  Russell  (1888) :  aCom- 
pany  is  not  liable  for  acts  done  nMns  rires, 
Russell,  12 :  Brice  on  «/fto  rtres;  as  to  admisstosi* 
by  the  officers  of  a  Company,  see  ss.  I'.  18, 
pot. 

(9)  5<e  s.    10,  pot,  and  notes  thereto. 
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as  they  affirm  positively  what  facts  may  be  proved,  whereas  the  English  law  as- 
sumes this  to  be  known,  and  merely  declares  negatively  that  certain  facts  shall 
not  be  proved.  In  the  opinion  of  many  others  the  English  law  proceeds  upon 
sounder  and  more  practical  grounds.  While  importance  is  claimed  for  these 
sections  in  that  they  are  said  to  make  the  whole  body  of  law  to  which  they  be- 
k>ng  easily  intelligible,  yet  such  importance  cannot,  owing  to  the  provisions  of 
88. 165  and  167,  cause  an  undue  weight  to  be  attached  to  their  strict  applications 
when  a  failure  to  so  strictly  apply  them  has  not  been  the  cause  of  an  improper 
decision  of  the  case.'  For  the  improper  admission  or  rejection  of  evidence  in 
Indian  Courts  has  no  effect  at  all  unless  the  Court  thinks  that  the  evidence  im- 
properly dealt  with  either  turned  or  ought  to  have  turned  the  8cale.(l)  A  Judge, 
moreover,  if  he  doubts  as  to  the  relevancy  of  a  fact  suggested,  can,  if  he  thinks 
it  will  lead  to  anything  relevant,  ask  about  it  himself.(2) 

5.     Evidence  may  be  given  in  any  suit  or  proceeding  of  Bvideno* 
the  existence  or  non-existence  of  every  fact  in  issue,  and  of  SSSfiS'iB- 
8uch  other  facts  as  are  hereinafter  declared  to  be   relevant,  su^andrBie- 

1     .  , ,  vsnt  flMta. 

and  of  no  others. 

Explanation. — This  section  shall  not  enable  any  person 
to  give  evidence  of  a  fact  which  he  is  disentitled  to  prove  by 
any  provision  of  the  law  for  the  time  being  in  force  relating 
to  Civil  Procedure. 

lUuMrations. 
(a)  A  U  tried  for  the  murder  of  B  by  beating  bun  with  a  club  with  the  intention  of 
Mosing  his  death. 

At  A' a  trial  the  followin);  facts  are  in  issue  : — 
A'»  beating  B  with  the  club ; 
A't  causing  B'a  death  by  such  beating  ; 
A'»  intention  to  cause  B'a  death. 

(6)  A  suitor  does  not  bring  with  him,' and  have  in  readiness  for  production  at  the 
fint  hearing  of  the  case,  a  bond  on  which  he  relies.  This  section  does  not  enable  him  to 
pToduce  the  bond  or  prove  its  contents  at  a  subsequent  stage  of  the  proceedings,  other- 
wise than  in  accordance  with  the  conditions  prescribed  by  the  Code  of  Civil  Procedure. 

Principle. — The  reception  in  evidence  of  facts  other  than  those  men- 
tioned in  the  section  tends  to  distract  the  attention  of  the  tribunal  and  to  waste 
its  time.  Fnutra  prdbatur  quod  probatutn  non  rdevat.  The  laws  of  evidence 
are  framed  with  a  view  to  a  trial  at  Nisi  Print,  and  a  proceeding  at  Nisi  Prius 
ought  to  be  restrained  within  practical  limits.(3) 

s.  8  (  "  Svidenee.  "  )  s.  60  (  Oral  evidence  muM  he  direct.) 

8.  8  (  "  Fact  in  issue.  "  )  ee.  64,  165,  Pbov,  2.  (Proof  of    document 

s.  8  (  "  Pact.  "  )  by  primary  evidence.) 

s.  8  (  "  Relevant  "  )  bb.  186,  162  {Judge  to  decide  as  to  admit- 

•8.  6-66  {"Of  the  Relevancy  of  fads. ' ' )  stWity.) 

(1)  8t«ph.  Introd.,  72,  73;  aliter  in  England.  relation  to  the  principal  question  in  dispute  and 

(2)  lb.,  72.  73,  162:  i>.  IW.  p"*'.     P«s^,  Er.,        evidence  relating  to  collateral  facts  vhich  will, 
M:  u  to  "indicative  "  evidence,  i6.,  {  03.  if  established,    tend  to  elucidate  that    question; 

(!)  Beat,  Ev.,  {2S1;  J?.  V.  i>arM«da«,  11  Bom.  andante.  Introduction.     "  Facts,  which  are  not 

H.  C.  R.,  90,  91  (1874),  on/c/  Taylor,  Ev.,  f  316;  themselves  in  issue,  may  aSect  the  probability 

Jfrnojers   of   the   Metropolitan    Atylitm   DiOriet  of  the  existence  of  facts  in  issue,  and  these  may 

v.{ria,47L.T.(H.L.),29,34,fier  LordO'Hagan;  be  called  collateral  facts."  rirtt  Report  of  the 

•w  abo    jndgment   of   Lord  Watson  as  to  the  Select  Committee,  31st  March  1871. 
diitinetion     between  evidence    having    a  direct 


Digitized  by 


Google 


ty. 
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SB.  145, 146, 148,  168, 166,  168  (Be-  s.  167  {Improper  odmiMion  or  rtjection  «/ 

kvaney  of  questions  to  witiiesses.)  evidence.) 

8.  165  [Judge's  power  to  put  questions.) 

Civil  Prooedure  Code,  bs.  66 — 63,  138,  139,  568  (Prodnotion  of  evidence) ;  Crimiiul 
Procedure  Code,  s.  298  ;  Civil  Procedure  Code,  ee.  140 — 146.  187;  Criminal  Procedure  Code, 
s.  369 :  Steph.  Introd.,  12 :  Chs.  II,  III ;  Steph.  Dig.,  Art.  2 ;  Best,  Ev.,  §  261,  p.  261 :  Ttylor, 
Ev.,  §  316 ;    Wigmore,  Ev.,  §§  9—21.  5 

OOMMBNTART. 

"  AiiA  of  no  This  section  theiefoie  excludes  eveijthing  which  is  not  covered  by  the  pui- 

otbers.  ^^^  ^j  some  other  section  which  follows  in  the  Statute.(l)    All  evidence  ten- 

dered must  therefore  be  shown  to  be  admissible  under  this  or  some  one  or  other 
of  the  following  8ections,(2)  or  the  provision  of  some  other  Statute  saved 
by,(3)  or  enacted  subsequent  to,  this  Act.  These  words  in  conjunction  with  the 
language  of  other  portions  of  the  Act  further  tend  to  show  that  the  Court  should 
of  itself  and  irrespective  of  the  parties  take  objection  to  evidence  tendered 
before  it  which  is  not  admissible  under  the  provisions  of  this  Act.  (4)  This  sec- 
tion must  be  read  as  subject  to  the  restrictions  of  Part  II  as  to  proof,  and  Patt 
III  as  to  the  production  of  evidence.  Thus  the  terms  of  a  contract  between  the 
parties  might  be  relevant,  but  oral  evidence  of  it  will  be  excluded  if  those  terms 
have  been  reduced  to  writing.(5)  Though  a  document  may  not  be  legal  evidence 
of  a  fact  within  ihe  provisions  of  this  Act,  it  may  yet  be  a  document  which  the 
parties  by  their  contract  have  made  proof  of  tibat  fact.  (6) 
▲dmiasibUi-  All  questions  as  to  the  admissibility  of  evidence  are  for  the  Judge.(7)  Where 
'  a  Judge  is  in  doubt  as  to  the  admissibility  of  a  particular  piece  of  evidence,  he 

should  declare  in  favour  of  admissibility  rather  than  of  non-ad  missibility. (8) 
"  Under  the  Evidence  Act  admissibility  is  the  rule  and  exclusion,  the  exception, 
and  circumstances  which  under  other  systems  might  operate  to  exclude  are, 

(1)  The  CMtctor  of  Oorahhpur  r.  PotolAar*,  ii  prcMed  by  one  party,  mad  objected  to  by  the 
12  A.  (1899)  at  p.  43  ;  "  but  the  principle  of  other,  of  receiving  the  evidence  at  the  peril  ol  the 
exolnsion  should  not  be  so  appUed  aa  to  exclude  party  presenting  it.  "  Bnt«ee  aho  S.  t.  Paiihm- 
matters  which  may  be  etaential  for  the  aaoeitain-  das,  ' '  the  tendency  to  stray  from  the  issues  is  so 
ment  of  truth."  S.  t.  Abdullah,!  A.,40{19S6)i  strong  in  this  countiy,  that  any  indulgence  of 
and  set  observations  on  the  modem  rule  as  to  it  beyond  the  clear  provisions  of  the  law  is  oertain 
admissibility  in  BUtie  v.  Albion  Life  Asmranee  to  lead  to'future  embarrassment,  "  per  Weal,  J., 
Sodety,  L.  B.,  4  C.  F.  D.,  109.  II  Bom.  H.  C.  B.,  90,  96  (1874):  and  in  criminal 

(2)  LtUtraj  Ktmr  v.  Mahpal  Sinth,  7  I.  A.,  proceedings,  it  has  been  observed,  that  the  necea- 
70,  ante  ;  Abinash  Chandra  v.  Paresh  Salh,  sity  of  confining  the  evidence  to  the  issue  is 
9C.   W.  N.,  402,  406  (1904).  stronger  if  possible,  than  in  civil  cases,  for  when 

(8)  S.  2,  ante.  e  prisoner  is  charged  with  an  oSenoe  it  is  of  tlie 

(4)  Field,  Ev.,  668;  Whitley  Stokes,  854.  See  utmost  importance  that  the  facts  proved  should 
following  paragraphs.  be  such  as  he  can  be  expected  to  come  prepared  to 

(5)  8.  91,  post;  and  cf.  ss.  92,  115—117,  121—  answer,  3  Buss.  Cr.,  368,  6th  Ed.,  cited  in  &  ▼. 
127.  Parbhudas,  11  Bom.,  H.  C.  B.,  93(1874);  Boscoe, 

(6)  Oriental  Qovemaient  Security  Life  Atsur-  Cr.  Ev.,  86,  12th  Ed.,  78-79.  "  It  is  of  high  im- 
anet  Companj/,  Ld.  v.  Sarat  Chandra,  20  B.,  portance  that  no  security  for  truth,  especially  ia 
103   (1896).  criminal    cases,    should  be  weakened.     On    oar 

(7)8.    136,    post.  rules  of  evidence,  said  Lord  Abinger,  the  property, 

(8)  The  CMtetor  of  Oorakhpur  v.  Palatdhari,  the  liberty  and  the  lives  of  men  depend,"  p*r 

supra,  at  p.  26:  and  Uoriartyy.  London  C.  d)  D.  Jardine,  J.,  in  R.  v.  Bamchundra  Oovind,  19  B., 

By.  Co.,  L.  B.,  6  Q.  B.,  314,  323,  per  Lnsh,  J. :  766  (1896).     For  suboidinate  Courts  whose  jadg- 

' '  I  also  think  on  further  consideration  the  evi-  ment  is  subject  to  appeal  the  safest  course  m 

dence  was  receivable.     I  had  formed    no  defi-  cases  of  doubtful  relevancy  of  evidence  isto  eosi- 

nite  opinion  on  the  subject  at  the  trial.  It  was  a  template  the  possibility  of  the  evidence  being 

new  point,  and  I  adopted  what  I  centered  to  admissibleand  todeal  withthecaaeonsuohasoip- 

be  the  usual  and  the  safer  couree,  where  evidence  position— afodSawoo  v.  Deonak,  21  B.,  698(1896). 
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[S.  5.]  ADMISSIBILITY.  2i> 

under  the  Act,  to  be  taken  into  consideration  only  in  judging  of  the  value  to  be 
allowed  to  evidence  when  admitted.  "(1)  "  The  objectof  a  trial  in  every  case  is 
to  ascertain  the  truth  in  respect  of  the  charge  made.  For  this  purpose  it  is 
necessary  that  the  Court  should  be  in  a  position  to  estimate,  at  its  true  worth, 
the  evidence  given  by  each  witness,  and  nothing  that  is  calculated  to  assist  it 
in  doing  so  ought  to  be  excluded,  unless  for  reasons  of  public  policy,  the  law 
expressly  requires  its  ezclu8ion."(2)  The  Judge's  apprehension  of  possible 
ds^r  in  admitting  certain  evidence  cannot  create  a  rule  for  excluding  it.  "(3) 
"Whether  the  Court  does  or  does  not  consider  evidence  given  on  another  occa- 
sion and  between  other  parties  approjpriate  and  valuable  for  the  decision  of  the 
case  which  is  before  it,  is  not  of  itself  a  reason  for  the  admission  or  rejection  of 
mch  evidence.  Tlie  Court  is  bound  to  try  the  matter  between  the  parties  who 
are  before  it  upon  such  evidence  as  those  parties  in  their  discretion  produce 
for  the  purpose  and  at  the  time  when  the  evidence  is  tendered  to  decide  whether 
or  not  it  is  legally  admissible."(4)  The  value  of  evidence  cannot  affect  its  admis- 
fflbility.(  5)  Questions  as  to^the  tulmissibility  of  evidence  should  be  decided  as 
they  arise  and  should  not  be  reserved  until  judgment  in  the  case  is  given.(6) 
Where  the  question  was  as  to  the  admissibility  of  certain  documents  it  was  re- 
marked : — "  What,  if  all  such  documents  are  excluded,  shall  we  have  left  but 
oral  evidence?  That  this  is  not  a  desirable  result  probably  no  one  will  deny ; 
and  in  all  discussions  on  the  law  of  evidence,  it  seems  to  me  very  desirable  to 
consider  how  that  result  can  be  avoided."(7)  No  argument  in  favour  of  the  ex- 
dosion  of  evidence  can  be  founded  on  the  inability  of  Judicial  Officers  to  per- 
form the  task  of  attributing  to  it  its  proper  influence  in  the  decision  :  to  exclude 
evidence  because  in  some  cases  Judges  might  found  upon  it  a  wrong  conclusion, 
would  be  utterly  inconsistent  with  the  assumption  on  which  all  rules  of  law  are 
founded  that  the  constituted  tribimals  are  fairly  competent  to  carry  them  out.(8) 
"To  admit  documents,  not  strictly  evidence  at  all,  to  prop  up  oral  evidence  too 
weak  to  be  relied  upon,  is  not  a  course  which  their  Lordships  would  be  inclined 
to  approve;  and  none  of  the  chiUahs  which  have  been  laid  aside  by  the  High  Court 
are  uiown  to  have  been  admissible  in  evidence  according  to  the  laws  of  evidence 
legulating  the  decisions  of  those  Courts.  It  would  expose  purchasers  to  much 
danger  if  their  possession  could  be  disturbed  by  inferences  from,  or  statements 
in,  documents  not  legally  admissible  in  proof  against  them."(9)  Where  a  Judge 
la  influenced  in  his  estimate  of  parol  testimony  by  the  result  of  his  considera- 
tion of  documents  which  he  ought  not  to  have  dealt  with  as  evidence,  there 
is  no  proper  trial  of  the  case.(  1 0)  Where  certain  decisions  of  the  Privy  Council 
were  referred  to,  in  which  it  was  said  that  with  regard  to  the  admissibility  of 
evidence  in  the  native  Courts  in  India  no  strict  rule  can  be  prescribed,  it  waa 
remarked  as  follows  : — "But  these  cases,  it  must  be  borne  in  mind,  occurred 
many  years  ago,  at  the  time  when  the  practice  in  the  Mofussil  in  this  respect  was 
very  lax  and  before  the  Evidence  Act  was  passed  ;  and  the  observations  of  the 


(1)  B.  T.  Mom  Puna.  16  B.,  661,  668  (1892).  st  p.  169  (1867),  per  Hukby,  J.  ;  for  the  prooe- 

it)  B.  T.  VUamchand,  1 1  Bom.,  H.    C.  B.,  121  dure  with  regard  to  the  admission  of  documentary 

1874).  evidence,  see  Manton  v.  Oolam  Kebria,  16  W.  B., 

(3)  Ptr  LordDenman   in  Wright  r.  Btckttt,\  490  (1871);   I—w  Chvnder  v.  Butteet  LaU,  . 
Moo.  *  R.,  414.  W.   B.,  676  (1868). 

(4)  Qimektni  Sirear  v.  Bam  Narain,  9  W.  B.,  (8)  lb. ;  (and  as  to  standard  of  value  as  applied 
<87  (IS68).  to  evidence,  ib.  at  p.  169). 

(.M  B.  V.  BoitH,  12  Cox.,  630.  (9)  Eehnme  Sing  v.  HuraMl  Stal,  11  W.  K. 

IS)  JainBai  v.  Bhnbatamn  Nundy,  17  C,  173  (P.  C),  2  (1868)  s.  c,  12  Moo.  I.  A..  136  ("  Each 

(18$7) ;  Bamjiban  Sertncgy  v.  Ogkur  Nath,  2  C.  relaxation  is  apt  to  become  a  precedent  for  an- 

W.  N.,  188  (1898) ;    Bama  Kamnting  v.  Mangal  other,  "  »i.  at  p.  4) ;  see  notes  to  s.  36,  pott. 
Sing,  1  A.  L.  J.  Diary,  224  (l904).  See  Wigmore,  (10)  Boidonath  Parooyt  v  Bu$tiek  Lall,  9  W.  R., 

Bv.,  1 19.  '  274  (1868). 

(7)  Ooftenatk  Sngh  v.  Anundmoyte,  8    VV.  R., 
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Privy  CounciK  1)  were  made,  as  I  humbly  couceive,  not  as  approvbg  of  this  laziiy 
of  practice,  but  rather  as  excusine  it,  upon  the  ground  that  the  l£>fu88il  Courts 
were  not  at  the  time  so  sufficiently  acquainted  with  our  English  rules  of  evi- 
dence as  to  be  able  to  observe  them  with  anything  like  accuracy.  I  conceive 
that  one  great  object  of  the  Evidence  Act  was  to  prevent  this  laxity,  and  to  in- 
troduce a  more  correct  and  uniform  rule  of  practice  than  had  previously  pre- 
vailed."(2)  "  In  deciding  the  question  whether  certain  evidence  be  admissible 
or  not,  it  is  necessary  to  look  at  tne  object  for  which  it  is  produced,  and  the  point 
it  is  intended  to  establish  :  for  it  may  be  admissible  for  one  purpose  and  not 
another."(3)  "  In  civil  and  criminal  cases  there  is  no  difference  in  tiie  rules  as  to 
the  admissibility  of  evidence,  though  there  may  be  a  difference  in  their  appli- 
cation ;  and  it  may  be  that  a  piece  of  evidence  admissible  in  either  clat»  of 
cases  may  not  be  sufficient  in  a  criminal  case,  that  is,  without  further 
evidence."(4)  In  cases  tried  by  jury  it  is  the  duty  of  the  Judge  to  decide  all 
<)uestions  of  admissibility  ;  and  in  his  discretion  to  prevent  the  production  of 
inadmissible  evidence,  whether  it  is  or  is  not  objected  to  by  me  partie8.(5) 
It  is  the  duty  of  the  Appellate  Court  to  see  that  this  judicial  discretion  is 
exercised  in  a  proper  manner.(6)  "  The  moment  a  witness  commences  giving 
evidence  which  is  inadmissible,  he  should  be  stopped  by  the  Court.  It  is  not 
safe  to  rely  on  a  subsequent  exhortation  to  the  jury  to  reject  the  hearsay  evi- 
dence and  to  decide  on  the  legal  evidence  alone."  (7)  The  duty  of  a  Judge  in 
civil  cases  is  nowhere  laid  down  so  distinctly  as  this ;  and  it  has  been  said  that 
there  may  be  some  doubtastowhether,  and,if  atall,  to  what  extent,  a  Judge 
ought  to  interfere  where  no  objection  is  raised  by  the  parties.  But  if  t£e 
Courts  themselves  be  passive  in  this  respect,  the  utility  of  the  Code  of  evidoioe 
may  be  seriously  impaired.  Further,  having  regard  to  the  imperative  language 
of  5th,  60th,  64th,  136th,  and  165th  sections  (8)  and  of  other  portions  of  the 
Act,  it  would  appear  that  it  was  the  intention  of  the  Legislature  that  a  Gvil 
Court  should,  irrespective  of  objections  made  by  parties,  compel  observance 
of  the  provisions  of  the  law.(9)  Procedure  as  to   admission  and  rejection  of 


(1)  Vnidt  Bajaha  t.  Pemmatamy  VeHhUairy,  7  (6)  B.  t.  Amrita  Oovinda,  10  Bom.,  H.  C  B. 
H.    I.    A.,  128   at  p.    137  (1858)  b.   o.  4   W.  R.  498  (1878). 

<P.  C),  121  yaratunl]/ Lutckmeedavamah  r.  Fat-  {^)  S.  r.  Pittambur  Sirdar,  7  W.  B.,  0.,26 

tamoNaidoo,    9  U.  J.  A.,  66  at  p.  90  (1891)  8.  c,  (1867).    Where  hearaay   w   not  adnuMible  m 

1  W.  R.   (P.  €.),  30 ;  Boodkmrai*  Singh  v.  Om-  evidence  it  should  not  betaken  down :  i'ttoittr 

roo5.»i^»,  13M.  X.A.,629(1870),».  c,  16W.  R.,  Dott    v.    Buttun    Buttub,  V/.H.,  1864,213;   »n 

P-  C.,  1.  (1  pnort  consent  to  abide  by  the  teatimony  of  • 

(2)  Gu)j«  Latt  V.  FaUeh  lull,  6  C.  at  p.  193  certain  witness  cannot  bind  the  consenting  party 
<1880),  per  Garth,  C.  J.,  and  as  to  the  reception  to  hearsay  testimony,  but  only  to  such  evideBoe 
of  loose  evidenoe,  v.  ib. ;  Uaruhur  Majoomdar  as  is  legally  admissible ;  Lucittmente  t.  5>«s- 
T.  Chum  ilttjhee.,  22  W.  R.,  385,  356,  357  (1874).  kuru,  2,    W.  R.,  262  ;  B.  t.  Sktik  Mogon,  6  W. 

(3)  Taylor  v.  WiOant,  2  B.  4  Ad.,  846,  865,  R.,Cr.!  Jt.  v.  AmiyoiwJ,  10 W.B.,Cr.,  76(1868); 
ftr  Lord  Tenterden,  C.  J.  B.  v.  Katty  Churn,  7  W.  R.,  Cr.,  2  [hearsay  eri- 

(4)  «.  T.  MaUory,  15  Cox.,  450,  460,  ptr  denoe  prohibited].  Re  iCedor  AoM,  18  W.  B.,  Cr., 
Grove,  J.,  V.  o«l«.  no«M  los.  3,  and  cases  there  16  (1872);  B.  v.  C*iM«f«f  A'ooMor,  24  W.  B., 
cited  ;  and  see  also  A  v.  Francit,  12  Cox.  C.  Cr.,  77  (1875). 

C,  612,   016;  Lord  MtMlU't  Trail,  29  How.  (8)  v.  e.  S  'and  of  no  oAtn" ;  s.  60^  "ocml 

St.  Tr.,  740,  764  [a   fact  must  be  established  evidence  mttst  be  direct";  s.  64, 


by  the  same  evidence,  whether  it  is  to  be  foUow-  muH   be   proved   by   primary   evidenoe  except, 

ed  by  a  criminal  or  civil  consequence;   but  it  *c."  ;  s.  165,  "  nor  «Aa2<  be  dispense  with  primary 

is  a  totally  different  question,  in  the  considers-  evidence,  &c. ;  "  s.  136,  "  sikofi  admit  evidence 

tion    of    criminal    as   distinguished   from    civil  if  relevant  and  not  dAannse.  " 

justice,  how  the  accused  may  be  affected  by  the  (9)  Field,  Ev.,  668;  see  pp.  667,  668,  671—673, 

fact  when  so  established  ;  per  Lord    Erskine,  L.  637,  where  the  question  is  discussed :  and  ae* 

C]  Best,  Ev.,  {  94.  Whitley  Stokes,  864.     On  the  other  hand,  ft  baa 

(6)  Cr.  Pr.  Code,  s.    298.     See    Best,  Ev.,  f  been  said  that,  subject  to  certain  well-reoognised 

97,  cited,  pott,  in  no<e  1,  p.  10.  exceptions,  the  general  principle,  Omius  coutn- 
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[S.  5.]  OBJECTIONS  TO  EVIDKNCB.  31 

documents  is  dealt  with  in  the  undermentioned  sections  of  the  Code.(l) 
The  Judge  is  to  decide  as  to  the  admissibility  of  evidence  and  may  ask  in 
what  manner  any  evidence  which  is  tendered  is  relevant.  He  is  bound  to  try 
a  collateral  issue  when  the  reception  of  evidence  depends  on  a  preliminary 
question  of  fact.(2)  The  rules  of  evidence  cannot  be  departed  from  because 
there  may  be  a  strong  moral  conviction  of  guilt.  The  moral  weight  of  evi- 
dence is  not  the  test.(3) 

The  proper  time  to  make  an  objection  is  in  the  Court  of  first  instance.  Otdeotiona 
For,  if  it  is  made  at  the  time  when  the  evidence  is  tendered,  it  may  be  in  the ''"'*'^*'' 
power  of  the  party  tendering  the  evidence  to  obviate  the  objection  if  a  valid 
one.(4)  It  has  been  held  that  where  a  valid  objection  is  taken  to  the  admis- 
sibility of  evidence,  it  is  discretionary  with  the  Judge  whether  he  will  allow 
the  objection  to  be  withdrawn.(5)  Some  latitude  should  be  allowed  to  a  mem- 
ber of  the  Bar,  insisting  in  the  conduct  of  his  case  upon  his  question  being 
taken  down  or  his  objections  noted  where  the  Court  thinks  the  question 
inadmissible  or  the  objections  untenable.  There  ought  to  be  a  spirit  of  give 
and  take  between  the  Bench  and  Bar  in  such  matters,  and  every  little  persis- 
tence on  the  part  of  a  pleader  should  not  be  turned  into  the  occasion  of  a  cri- 
minal trial  unless  the  pleader's  conduct  is  so  clearly  vexatious  as  to  lead  to 
the  inference  that  his  intention  is  to  insult  or  to  interrupt  the  Court.(6) 

An  objection  may  be  waived,  but  waiver  cannot  operate  to  confer  on  evi- 
dence the  character  of  relevancy  (  v.  poa  ).  If  the  objection  is  primd  facie 
sustainable,  then  the  opponent  must  show  the  Court  that  the  evidence 
satisfies  the  law. (7)  If,  however,  the  evidence  appears  to  the  Court  to  be  primd 
facie  admissible  it  is  for  the  objector  to  make  out  the  grounds  of  his  objection. 
The  objection  should  be  specific.  It  should  declare  that  the  evidence  vio- 
lates a  named  principle  or  rule  of  evidence.  The  cardinal  principle  is  that  a  gene- 
ral objection  if  overruled  cannot  avail.  The  only  modification  of  this  broad  rule 
being  that  if  on  the  face  of  the  evidence  in  its  relation  to  the  rest  of  the  case 
there  appears  no  purpose  whatever  for  which  it  could  have  been  admissible, 
then  a  general  objection,  though  overruled,  will  be  deemed  to  have  been  suffi- 
cient.   The  opposing  counsel  can  make  no  reply  to  a  general  objection  except  to 

nuMBtKrrorem,  spplie*  to  evidence  in  civil  caaes  ;  (1)  Civ.  Pr.  Code,  S8.  140 145. 

»  maxim  which  ia  in  one  Mnae  cf  doubtful  appKca-  (2)  S.  136,  fott ;  and    me  b.  162,  poat ;  Cleave 

tion  under  thia  Act     ««  to  orinmud  c«M»  v.  poet,  v.  Jonee,  7  Ex.,  421 ;  PhilUpe  v.  Cok,  10  A.  ft  E., 

p.  33].    Unch      inadmiwible     evidence    is   con-  106. 

stantly  received  in  practice,  becanse  (he  opposing  (3)  S.  v.  Baijoo  Chowdhree,  28   W.  B.,  Cr.,  43 

connwl  either  deemi  it  not  -worth  while  to  object,  (1876) ;  when  it  was  objected    that  the  moral 

or  thinks  its  reception  will  be    beneficial  to  his  weight  of  certain  evidence  not  legally  admissible 

client.    Best,   Er.,  f  97  :   In  Skeeiul  Pertliad  v.  was  almost  irresistible.   Lord  Campbell,   C.   J., 

Jntwujog  MuUick,  12  W.  R.,  244  (1869),  the  Court  said :  "  The  moral  weight  of  evidence  is  not  the 

Mid :  "  It  is  somewhat  difficult  to  ascertain  ex-  test.    Many  facts  are    excluded  by  law,   which 

Mtly  how  matters  stood  before  the  Judge :  but  might  be  important  on  account  of  the    inconve- 

it  rather  appears  that  the  objection  now  taken  nience  of  admitting  them  :  "  S.  v.  Oidy,  6  Cox. 

u  to  there  being  no  evidence  to  bring  (ho  case  C.  C,  210,  213;    "  convictions  must  be  baaed 

Tithin  cl,  1,  s.  17,  Act  X  uf  1869,  was  not  taken  on  substantial  and  sufficient  evidence  not  merely 

Iwfare  the  Judge.    There  is  no  doubt  that  even  moral  convictions ;"  S.  v.  Sorob  Roy,  S  W.  R., 

if  the  evidence  on  the  record  were  in  itself  insnfS-  Cr.,  28  (1866) ;  as  to  judicial  disbelief,  sec  dicttOH 

vient,  the  Judge  might  properly  have  decided  the  in  Re  Ndbodoorga,  7  C.  L.  B^  391  (1880), 

ose  opoa  the  evidence  such  as  it  was  if  the  defen-  (4)  Kitten  Kaminee  v.  Ram  Chunder,  12  W.  K, 

dsDt  had  waived  his  objection  to  its  insufficiency  13  (1869) ;  Sheetul  Perthad  v.  Junmejoy  MvUick 

and  consented  to  its  being  taken  as  sufficient.  "  12  VV.  R.,  244  (1869);  Wigmore,  £v.,  {  18. 

In  this  caae  it  seems  the  party  dispensed  with  (6)  Barbat  v.  Alku,  7  Exch.,  409. 

proof,  and  the  case  was  not  one  in  which  evidence  (ti)  Per  Cur,    in  In  re    DatUUraya,  6  Bom.  h. 

was  wrongly  admitted.     As  to  objections  by  par-  R.,  641  (1904). 

ties,  and  admissibility  of  evidence  on  appeal,  tee  (7)  See  Wigmoie,  £v,,  {  18. 
next  paragraph. 
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throw  the  whole  responsibility  upon  the  Judge  at  once  or  else  begin  syste- 
matically  and  argue  that  under  any  possible  objection  the  testimony  should 
come  in.    Many  trials  under  such  a  system  would  practically  never  end>(l) 

When  dealing  in  appeal  with  the  admissibility  of  evidence  admitted 
by  the  lower  Court)  a  distinction  has  been  drawn  between  the  cases  (a)  in 
which  evidence  whoUy  irrdevant  has  been  erroneously  admitted  by  the  lower 
Court ;  and  (b)  those  cases  in  which  a  relevant  fact  has  been  erroneously  aQow- 
ed  to  be  proved  in  a  manner  different  from  that  which  the  law  requiiee  ;(2) 
e.g.,  where  secondary  evidence  of  the  contents  of  a  document  has  been  admitted 
without  the  absence  of  the  original  having  been  accounted  for.  (3)  In  the  fint 
case  it  is  obvious  that  the  decree  can  be  supported  upon  relevant  evidence 
only  [cf.  s.  165,  Prov.  2,  fost).  An  erroneous  omission  to  object  to  the 
admission  of  irrelevant  testimony  does  not  make  it  available  as  a  ground  of 
iudgment.(4)  Nor  can  evidence  be  nven  which  the  law  excludes  as  tiiat  a 
person  who  is  liable  on  a  note  of  hand  signed  it  as  surety  only.(5)  The  Act 
(s.  165)  also  enacts  that  the  judgment  must  be  based  upon  fact«  duly  proved, 
that  is,  proved  in  accordance  with  the  provisions  relating  to  proof  contained 
in  the  Act.  Where  no  proof  has  been  offered,  as  where  a  document  has  been 
admitted  in  the  lower  Court  without  being  proved,  the  Court  of  appeal  may 
rqect  the  document  notwithstanding  want  of  objection  by  the  other  party.  (6) 
Wliere  proof  has  been  given  of  a  document  but  the  proof  is  primd  facie  impro- 
per, an  apparent  exception  exists  in  civil  suits  based  on  principles  akin  to 
estoppel ;  as  where  no  objection  is  taken  to  secondary  evidence  of  documents 
being  given.(7)  In  this  case  want  of  objection  may  mislead  the  party  tendering 
the  evidence  and  prevent  him  from  producing  primary  evidence,  or  from  show- 
ing that  the  secondary  evidence  offered  is  admissible- (8)  So  it  has  been 
held  that  if  no  objection  is  taken  in  the  Court  of  first  instance  to  the  recep- 
tion of  a  document  in  evidence  (e.g.,  as  being  the  copy  of  a  copy)  it  is  not 
within  the  province  of  the  AppeDate  Court  to  raise  or  recognise  it  in 
appeal.(9)  Where  also  the  Court  of  first  instance  admitted  in  evidence  the 
depositions  of  certain  witnesses  in  a  previous  litigation  and  no  objection 
was  taken,  but  in  appeal  it  was  objected  that  the  witnesses  who  were  aUve 
ought  to  have  been  called  and  examined  and  the  Court  excluded  the  evidence, 

(1)  See  Wigmore,  Et.,    {  18  and  see  per  l.ord  from  any  quettion  of  eatoQpel  aa  where  the  objec- 

Brougham  in   Bain   v.  WhiUhaven  F.    B.   Co.,  tioa  is  to  the  proof ;  or  where  the  reosptioo  oltlw 

H.  li.  C,  1, 16.  evidence  has   affected  the  position  of  the  other 

(9)  Field,  £▼.,  MS ;   and   *ole  to  a.    167,  fOH.  party,  the  question  of  admissibility  most  be  deter- 

(3)  As  to  parol  evidence  of  written   contntot  mined  by  tiie  proviiiona  of  the  Act. 
admitted  without   objection,  see    Article  in   14  {B)BarakCltaHdy.  Bii)HmCha»ira,8C.W.II., 
Mad.  L.  J.,  189.  101, 102  (1903).  [Inadmissibility  of  oral  erideaee  ; 

(4)  A,  B.  Hitter  ▼.  £afrt(  Maiho  Dai,  19  A.,  (question  not  raised  in  either  of  lower  C^>arte,  bat 
76 ;  s.  c,   L.  B.,  23  I.  A.,  106  (1896) ;    the  deci-  taken  and  allowed  in  appeal.] 

sion  in  Ltuhmetikur  t.  Ruthoolmr,  24  \V.  B.,  286  (6)  KaiUo  Pnului  v.   Jagal  CImuin,  23  C. 

(187S),    appears  therefore    to    be    incorrect.     In  386,  338  (1895);  in  this  case  the  eontentioii  that 

Pudmavatt  v.  DoUar  Singh,  4  H.  I.  A.    at  pp.  a  map  was  admissible  in  evidence  was  held  to  be 

286,  286  (1847) ,  s.  c,  7  W.   R.,  P.  C,  41,  the  open  to  the  appellant  on  special  appeal,  although 

Privy  Council  observed  that  the  evidence  ' '  was,  he  had  not  appealed  against  an  order  of  remaad 

however,  received  below,  and  therefore  we  do  not  made  by  the  lower  Appellate  Court  rejecting  tke 

apprehend  that  we  can  treat  it  as  not  being  evi-  map  as  not  being  admissible ;  but  see   Oil  isJsa 

dence  in  the  cause.  "   These  observations  appear,  Chandra  v.  Bajendra  Naih,  I  C.  W.  N.,  630  (1W7). 

however,  to  liave  referred  to  the  weight  and  not  (7)  See  Bobinton  v.  Daviu,  S    Q.  B.  D.,  96 

to  the  admissibility  of  the  evidence.    See  also  (1879),wheresecondary  evidenceof  thecootents  of 

NinfoKa  V.  Bharmapfa,  23  B.,  99  {1891).     It  has  written  documents  was  received  under  a  ( 


been  said  that  a  party  who  has  filed  an  exhibit       sion  to  take  evidence  abroad  without  objectioa. 
cannot  plead  its  inadmissibility  if  the  other  party  (8)  Kieem  Kaminee   v.    Bam  Chanier,  i 


seeks  to  use  the  document  against  Urn.  Baman  v.  (9)  Chimnaji    Oovind    v.    Dkunhir      Dhoadeu, 

Sterttary  of  State,  Had.  L.  J.  Dig.  65.      But  apart       11  B.,  320  (1886)  followedin  laktkman  v.  .imrit. 
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it  was  held  in  second  appeal  that,  as  in  consequence  of  the  want  of  objec- 
tion the  party  tendering  the  evidence  had  cancelled  his  application  to  have 
his  witnesses  summoned,  the  lower  Appellate  Court  ought  either  to  have 
accepted  the  evidence  or  if  it  required  the  party  tendering  the  evidence 
to  bring  the  witnesses  before  it  for  examination,  it  was  bound  to  give  him  an 
opportunity  of  doing  so,  and  that  in  no  case  was  it  justified  in  excluding  the 
evidence  altogether  and  deciding  the  case  on  the  remaining  evidence  on  the 
record.  The  appeal  was  remanded.(l)  But  of  course  the  Appeal  Court  has  a 
perfect  right  to  attach  such  weight  to  the  documents  as  it  thinks  proper,  or  to 
say  whether  they  ought  to  be  treated  as  evidence  as  against  particular  parties 
to  the  suit.<2) 

Objections  to  the  admissibility  of  documents  attached  to  the  return  of  a 
commission  if  not  previously  made  cannot  be  taken  at  the  hearing  of  the  suit.(3) 
If  when  evidence  is  taken  before  Commissioners  a  document  is  tendered  and 
objected  to  on  any  ground,  the  opposite  party  is  not  precluded  from 
objecting  to  the  document  at  the  trial  on  any  other  ground.  It  is  not 
necessary  to  state  all  the  objections  to  the  admissibiUty  of  a  document 
when  it  is  first  tendered,  but  the  party  objecting  is  at  lioerty  to  take  any 
fresh  objection  whenever  the  party  producing  the  document  tenders  it  in  evi- 
dence.(4) 

In  the  undermentioned  case,(5)  the  Privy  Council  held  that  the  exa- 
mination of  a  material  witness  of  the  plaintiff  in  the  i^bsence  of  the  defendant, 
his  vakil  having  been  removed  and  no  other  vakil  then  acting  for  him,  was  such 
an  irregularity  that  if  objected  to  at  the  proper  time  would  have  been  fatal 
to  the  reception  of  such  evidence ;  but  that  no  objection  having  been  urged 
during  the  time  or  until  an  appeal  was  interposed,  the  objection  came  too  late 
and  could  not  be  sustained  as,  notwitbstau(&ng  such  irregularity  that  fact  did 
not  taint  the  whole  proceedings  so  as  to  prevent  the  plaintiff  recovering  upon 
the  other  evidence  which  was  sufiScient  to  establish  his  case. 

It  has  been  held  that  the  ground  of  waiver  cannot  be  allowed  to  prevail  in 
a  criminal  ca8e,(6)  and  that  a  prisoner  on  his  trial  can  consent  to  nothing.(.7) 
As  to  objections  to  the  reception  of  evidence  by  the  Court  itself  {see  the 
preceding  paragraph) ;  and  as  to  the  procedure  when  a  question  is  objected  to 
and  allowed  by  the  Court  {see  the  Civil  Procedure  Code).(8)  A  Court  is  bound 
to  decide  upon  the  evidence  without  reference   to  any  previous  arrangement 

24B.,  S«e(1900):inttuBthe  copy  from  which  the  f"j,6)  S.r.  AmritaOovinda,  10  Bom.  H.C.R.,i9T, 

copy  w«a  taken  had  beea  filed  in  a  suit  between  498  (1873).     On  the  qaestion  how  {ar  the  roles 

the  predecesson  in  title  of  the  parties :  Akbur  AH  of  evidence  may  be  relaxed  by  consent,  Hr.  Best 

T.  Bhfta  Lai,  6  C.  (1880)  at  pp.  669,  670 ;  Kissen  remarlu : — "  In  criminal  cases  at  least  in  treason 

KaaHUM  V.  Bam  Clundtr,  12  W.  B.,  13  (1869) :  and  felony,  it  is  the  duty  of  the  judge  to  see  that 

•a  which  suit  the  case  was  renuknded  with  liberty  the   accused    is   condemned  according    to    law  ; 

to  mpply    the  necessary    proof ;     see  Singavca  and,  the  roles  of  evidence  forming    part  of  that 

T.  Btiarmapfa,  23  B.,  6S  (1897);  we  note  to  s.  law,  no  admissions  from  him  or  his  counsel  will 

165,  foU.     No  objection  should  be  allowed  to  be  received.  "     %  VI :  see  also  s.  66,  poit. 

be  taken  in  the  Appellate  Conrt  as  to  the  admiisi.  (7)  S.  v.  Buhtmatk,  12    W.  R.,  Cr.,   3  (1869) ; 

bilityofacotqrofa  document  which  was  admitted  AUomey-Oentralof  New  SouthWaU*  v.  Bertrand, 

in  evidence  in  the  Court  below  without  any  ob-  36  L.  J.,  P.  C,  SI   s.  c,  L.    R.,  I.    P.   C,   53S, 

Section.    Kithori  Lai  v.  BakM  Dai,  31  C,  15S  see  also  S.  v.  A'avroji  DadiAhai,  9  Bom.  H.  C.  R., 

(1903),    dissenting  from    Kamethtr   Penkad    v.  3S8,  383  (1872) ;«.  v.  £Ao2aiui(A,  2  C,  23(1876) ; 

AmamttBa,  S6  C,  53  (1898).  ft.  v.  AlUn,  6  C,  83  (1880) ;  HoMein  Buluh  v.  Jt., 

(1)  Labhrnan  v.  Amrit,  24  B.,  S6  (1900).  6  C,  96,  99 ;  as  to  objections,  we  observation  of 

(2)  AOitr  AH  v.  fiAyea  Lai  sapra.  Trerelyau,  J.,  in  Oi'rts*  CKutidtr  v.  B.,   20  C, 


'  'f  (3)  SinUlitfv.  WhttUr,^  C.  L.  R.,  109  (1880).  861  (1893);  Beet,  Bv.,  §  97  ;  as  to  admissions  of 

',4'  (4)  BaUi  V.  Oat  Kim,  9  C,  939  (1883).  fact  by  legal  practitioners,  tee  ss.  17,  18,68,  post. 

' .  f  (5)  Bommaraaat    Ba^dnr  v.  Kangatamy   3fu-  (8)  Civ.  Pr.  Code,  s.  187  :  «/.   abo  s.  369,  Cr. 

"'^  dWy,  6  M.  I.  iu.  8»  (1886).  Pr.  Code. 
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between  the  parties  as  to  the  mode  in  which  the  evidence  is  to  be  dealt  witl».(l) 
Upon  the  question  of  placing  a  favourable  construction  on  doubtful  evidence 
BO  as  to  entitle  the  Court  to  treat  it  as  substantive  evidence  in  the  case  and 
not  to  exclude  it  as  inadmissible  ;(2)  and  as  to  the  case  where  both  parties 
have  put  indifferent  portions  of  inadmissible  proceedings  and  rested  arguments 
thereon,(3)  {see  the  cases  noted  below.) 

luievwDcir  6.     Facts  which,  though  not  in  issue,  are  so  connected 

formins       with  a  fact  in  issue  as  to  from  part  of  the  same  transaction, 
"Mmmct^are  relevant,  whether  they  occurred   at  the  same  time  and 
place  or  at  different(4)  times  and  places. 

Ittuttraliona. 

(a)  A  it  accused  of  the  murder  of  B  by  beating  him.  Whatever  was  said  or  done 
by  A  or  B,  or  the  by-standers  at  the  beating,  or  so  shortly  before  or  after  it  as  to  form  part 
of  the  transaction,  is  a  relevant  fact.<6) 

(6)  A  is  accused  of  waging  war  against  the  Queen  by  taking  part  in  an  armed  in- 
surrection in  which  property  is  destroyed,  troops  are  attacked  and  gaolsare  broken  open. 
The  occurenoe  of  these  facts  is  relevant,  as  forming  part  of  the  general  transaction,  though 
A  may  not  have  been  present  at  all  of  them.  (6) 

(e)  A  sues  B  for  libel  contained  in  a  letter  forming  part  of  a  correspondence.  Let- 
ters between  the  parties  relating  to  the  subject  out  of  which  the  libel  arose,  and  forming  part 
of  the  correspondence  in  which  it  is  contained,  are  relevant  facts,  though  they  do  not  coo- 
tain  the  libel  itself. 

(d)  The  question  is  whether  the  owtain  goods  ordered  from /i  were  delivered  to  il. 
The  goods  were  delivered  to  several  intermediate  persons  successively.    Each  delivery  is  a 
relevant  fact.(7) 

Prinolple. — If  facts  form  part  of  the  transaction  which  is  the  subject  of 
enquiry,  manifestly  evidence  of  them  ought  not  to  be  excluded. (8)  Moreover, 
such  facts,  forming  part  of  the  res  geeta  in  most  cases  could  not  be  excluded 
without  rendering  the  evidence  unintelligible,(9)  for  every  part  of  a  transac- 
tion is  connected  with  every  other  part  as  cause  or  effect  The  point  for  deci- 
sion will  always  be  whether  they  do  form  part,  or  are  too  remote  to  be  con- 
sidered really  part  of  the  transaction  before  the  Ck)urt.(lO) 


(1)  Qeoroo  Perthad  v.  Bykunto  Chandtr,   6  W.  (6)  v.  s.  10,  pott.    Thst  war  wu  vaged  it  one 
R.,  8S  (1866).  of  the  facta  in  iraue.     These  oooarrenoes  ue  put 

(2)  Dmrha  D<u  v.  ^iK  Bahih,  18  A.,  92  (I8»5).  of  that  fact. 

(3)  Bir  Chander  v.  Blutiui  Dkar,  3  B.  L.  R.,  (7)  As  being  part  of  the  fact  in  inae,  did  the 

A.  C,  217  (1869).  goods  pass  to  A. 

(4)  Thns  where  a  man  committed  three  bar-  (8)  See  Norton,  Ev.,  101. 

glaries  in  one  night,  and  stole  a  shirt  at  one  place  (9)  Roscoe,  Cr.  Ev.,  79, 12th  Ed.,  Acta,  declars- 

and  left  it  in  another,  and  they  weru  all  so  eon-  tions  and  circumstances  which  conMvit  or  oc- 

nected  that  tha  coui-t  heard  the  history  of  all  three  company,  and    explain,   the    fact  or  tnnaootioo 

burglaries.  Lord  Ellenborough  remarked  that  "if  in  issue,  are  admissible  as  forming  part  of  the  ret 

crimes  do  so  intermix,  the  Court  must  go  through  fttla.     The  term  res  getUB,  though    genenOy 

the  detail.  "  X.  v.  WhiUy,  2  Lea.,  98S,  cited  in  applied  to  a  fact  or  transaotiOD  in  issue,  may  be 

B.  V.  Vafinm,  16  B.,  431  (1892).  used  in    the  above  connection   of  any  material 

(5)  See  /*  re  Sturat  DMni,  10  0.,  302  (1884) ;  fact.    Phipson,  Ev.,  3rd  Ed.,  46. 

B.  V.  ^oMrajn,  15  B.,  491,  496  (1890) ;  as  to  ex-  The    earlier  term  was  res  ga/a  ;  see.  oa    to 

elamations  o*  mere  by-standers,  see  B.  v.  Fouku,  the  history  of  this ' '  catch  oU ' '  i^raae,  Thayer's 

eitsd  StepK  Dig.,  Art.    3,   i]hist.(a) ;  UUnt  v.  Cases  on  Evidence,  629 ;  same  in  American  Law 

lA—ltr,  ?  H.  *  N.,  786 ;  .Bemtiam  v.  CartmitU,  6  Review,  XV,  6, 81 ;  Wigmore,  Ev.,  {  1796. 

B.  *  8.,  1  (  Tkt  Sehtmlba,  Swab.,  521  ;  Wharton  (10)  Norton,  Ev.,   101. 
Bv.,  {  260. 
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«.  8  (  "  Fact.  "  )  8.  8  (  "  Relevant.  "  ) 

*.  8  {"Fact  in  it»*e.  ") 

Steph.  Dig..  Art.  3  ;  Rosooe.  Cr.  Ev.,  8»,  12tb  Ed..  79  ;  Stepb.  Introd.,  Ch.  Ill : 
Phipson,  Ev.,  3rd  Ed..  46;  Norton,  Ev..  Ill;  Canningham,  Ev..  87;  Whitley  Stokes, 
«54 ;  Taylor.  Ev.,  $§  320. 326—328 ;' Wharton,  Ev..  §  258  ;  Thayer's  Cases  on  Evidence.  629; 
Rice  on  Evidence,  369.392. 

OOMMBNTART. 

A  tiansaction  is  a  groap  of  facts  so  connected  together  as  to  be  referred  to  paota  form- 
ty  a  single  legal  name,  e.g.,  a  contract,  tort  or  crime.    Whether  any  particular  JS5,5*trana- 
fact  is,  or  is  not,  part  of  the  same  transaction  as  the  fact  in  issue  is  a  question  of  aotlon. 
law  upon  which  no  principle  has  been  stated  by  authority  and  on  which  single 
Judges  have  given  different  decisions.(l)     The  area  of  events  covered  by  the 
term  re*  getUe  depends  upon  the  circumstances  of  each  particular  case.     The  re$ 
getUe  may  be  defined  as  those  circumstances  which  are  the  automatic  and  un- 
designed incidents  of  a  particular  litigated  act  and  which  are  admissible  when 
Illustrative  of  such  act.    These  incidents  may  be  separated  from  the  act  by  a 
lapse  of  time  more  or  less  appreciable.  A  transaction  may  last  for  weeks.   The 
incidents  may  consist  of  sayings  and  doings  of  any  one  absorbed  in  the  event 
whether  participant  or  by-stander ;  they  may  comprise  things  left  undone 
as  well  as  things  done.     They  must  be  necessary  incidents  of  the  litigated 
^ct  in  the  sense  that  they  are  part  of  the  immediate  preparations  for  or  ema- 
nations of    such   act  and  are  not  produced  by  the  calculated  policy  of  the 
actors.  They  are  the  act  talking  for  itself,  not  what  people  say  when  talking 
about  the  act.     In  other  words,  they  must  stand  in  an  immediate  causal 
relation  to  the  act — a  relation  not  broken  by  the  interposition  of  voluntary 
individual  weariness,  seeking  to  manufacture  evidence  lor  itself.     Incidents 
that  are  thus  immediately  and  unconsciously  associated  with  an  act,  whether 
such  incidents  are  doings  or  declarations,  become  in  this  way  evidence  of 
the  character  of  the  act.    They  are  admissible  though  hearsay,  because  in 
such  cases  it  is  the  act  that  creates  the  hearsay,  not  the  hearsay  the  act. 
It  is  the  power  of  perception  unmodified  by  recollection  that  is  appealed  to ; 
not  of  recollection  modif3dng  perception.    Whenever  recollection  comes  in, 
whenever  there  is  opportunity  for  reflection  and  explanations — then  state- 
ments cease  to  be  part  of  the  res  gesUe.    Declarations  to  be  admissible  must 
be  made  during  the  transaction.    If  made  after  its  completion  they  are  too 
late  ;  but  it  is  no  objection  that  they  are   self-serving. (2)    Whenever  a  fact  is  a 
link  in  a  chain  of  facts  necessary  to  establish  another  fact,  it  is,  of  course, 
admissible.   In  some  cases  an  offence  consists  of  a  series  of  transactions :  in  such 
cases  evidence  is  admissible  of  any  act  which  goes  to   make  up  the  offence.  (3) 
A  fact  besides  being  relevant  under  this  section,  by  virtue  merely  of  its  being 
so  connected  with  a  fact  in  issue  as  to  form  part  of  the  same  transaction,  may 
also  be  relevant  on  the  grounds  mentioned  in  one  or  other  of  the  succeeding 
sections.     So  where  several  offences  are  connected  together  and  form  part 
of  one  entire  transaction,  then  the  one  is  evidence  to  show  the  character  of  the 
other.(4)  And  where  the  only  evidence  against  a  prisoner  charged  with  having 

(1)  steph.  Dig.,  Art.  3j  S.v.  3t.  J.  Vf/apoorg  of  Sapreme  Court  of  Georgia  cited  in  Rice,  Ev.. 
Moeddiar,  6  O.,  655.  662  (1881) ;  e/.  use  of  word  375.  *'  the  oiroamstanoes.  facte  and  declarations 
in  n.  235,  236^  Cr.  Pr.  Code,  and  lee  R.  v.  Fakir-  which  grew  out  of  the  main  fact,  are  contempor. 
opu,  15  B.,  496.  502.  anpra ;  R.  v.  Vafiram,  aneoos  with  and  serve  to  illustrate  it«  character 
I«  B.,  414,  424  (1802) ;  S.  v.  Dwarkatiath,  7  W.  R.,  ae  pwt  of  the  ru  ffUt." 

Ot.,  15  (1807) ;  R.  ▼.  Sami,  13  M.,  426  (1690).  (3)  Roecoe,  Cr.    Ev.,  79,    12th  Ed. ;   Norton, 

The  term    "  transaction"  occurs  in  s.   13,  pott,  Er..  102. 

aad  a*  used  io  that  section  was  defined  in  Oajju  (4)  R.  v.  Ettit,  6  B.  ft  C,  146,  cited  in  R.  v. 

J«a  v.  FatUh  Latt,  6  C.  at  p.  186  (1880).  />ar»Ai«iiM.  11    Bom.  H.  C.  K.,  94  (1874) ;  e.  s. 

(2)  Wharton,    Ev.,    ^  258-262.     Stt  definition  14,  jxx/.    Stt  also  Introduction,  anU. 
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voluntarily  caused  grievous  hurt  was  a  statement  made  in  the  presence  of 
the  prisoner  by  the  person  injured  to  a  third  person  immediately  after  the 
commission  of  the  offence  and  the  prisoner  did  not,  when  the  statement  was 
made,  deny  that  she  had  done  the  act  complained  of,  it  was  held  that  the 
evidence  was  admissible  under  this  section  and  s.  8,  illust.  {g)  of  this  Act.(l) 
The  doctrine  of  election  (in  criminal  trials)  is  closely  coimected  with  that 
about  the  admissibility  of  collateral  facts,  which,  though  not  in  issue,  may  be 
relevant  under  this  section  if  they  form  part  of  the  same  transaction.(2)  The 
cases  cited  below  may  be  further  consulted  in  connection  with  this  section  .(3) 
Certain  persons  were  convicted  of  robbing  and  murder,  and  on  ita  appearing 
that  the  two  offences  constituted  parts  of  the  same  transaction ;  hdd  that 
recent  and  unexplained  possession  of  the  stolen  property   which  would  be 

£  resumptive  evidence  against  the  prisoners  on  the  charge  of  robbing  was  simi- 
alj  evidence  against  them  on  the  charge  of  murder.(4) 

FMUwhiota  7.  Facts  which  are  the  occasion,  cause,  or  effect,  im- 
•loaLOMiw  mediate  or  otherwise,  of  relevant  facts,  or  facts  in  issue,  or 
Srtsin  **'  which  constitute  the  state  of  things  under, which  they  hap- 
pened, or  which  afforded  an  opportunity  for  their  occurrence 
or  transaction,  are  relevant. 

lUuitrationa. 
(o)  The  question  is,  whether  A  robbed  B. 
The  facts  that,  shortly  before   the  robbery.  B    went  to  a  fair  with  money  in  hi* 
possession,  and  that  he  showed  it,  or  mentioned  the  fact  that  be  had  it,  to  third 
person,  are  reIeTant.(6) 
(6)  The  question  is  whether^  murdered  B. 
Marks  on   the  ground,  produced  by    a  struggle  at  or  near  the  place  where  the 
murder  was  committed,  are  relevant  facts.(6) 
(e)  The  question  is,  whether  A  poisoned  B. 
The  state  of  B's    health    before  the  symptoms  ascribed  to  poison  and  habit«  of 
B,  known  to  A,  which  afforded  an  opportunity  for  the  administration  of  poison, 
are  relevant  facts.(T) 

Principle. — The  reason  for  the  admission  of  facts  of  this  nature  is  that, 
if  it  is  desired  to  decide  whether  a  fact  occurred  or  not,  almost  the  first  Matural 
step  is  to  ascertain  whether  there  were  facts  at  hand  calculated  to  produce  ot 
afford  opportunity  for  its  occurrence,  or  facts  which  its  occurrence  was  cal- 
culated to  produce.  Further,  in  order  to  the  proper  appreciation  of  a  fact,  it 
is  necessary  to  know  the  state  of  things  under  which  it  occurred.(8) 


lamie. 


(l)  Inre5iin>(V>Aoini,  10C.,M2  (1884),  «ii|ira.  (5)  As   giving    occasion    or    opportunity    or 

(S)  B.  T.  Fakirava,  15  B.,  4M,  602,  ntpra ;  see  being  the  cause.  Me  Norton,  Er.,  103 ;  Cunning- 

also  ss.  235,  239,  Cr.  Pr.  Code ;  Taylor,  Er.,  §329.  bam,  Ev.,  90 ;  Whitley  Stokes,  855. 

(3)  R.  y.  Birdttye,  4  C.  ft  P.,  386;  B.  v.  Bear.  (6)  As  effects  of  the  fact  in  issue  :  this  is  sa 
den,  4  Post,  ft  Fin.,  76 ;  B.  t.  Mlli*,  supra ;  B.  r.  instance  of  real  evidence  :  see  Norton,  Er.,  103 ; 
CoMsn,  3  Fost.  ft  Fin.,  833 ;  B.  t.  Tounf,  R.  ft  Best,  Et.,  §  92 ;  as  to  proof  from  foot-mark ; 
R.,  C.  0.  R.,  280,  note ;  B.  t.  Wmhnod,  4  C.  ft  f«  Wills"  C'ir.  Ev.,  641,  126,  291,  305. 

P.,  647;  B.  r.  frilUamf,  Dears,  C.  C,  188;     B.  {')  As  constituting  the  state  of  things  under 

Booney,  7  C.  ft  P.,  617  ;  B.  v.  Wkilty,  2  Lea.,  985 ;  which  the  alleged  fact    happened,  and  ss  afford- 

B.  T.  Long,  6  C.  ft  P.,  179 ;  B.  v.  Firth,  L.  R.,  1  ing  opportunity. 

0.  C.  R.,  172 ;  B.  v.  8aUM>urt,  5  C.  ft  P.,  155,  (S)  Cunningham,  Et.,  90,  91  ;  Steph.  Introd., 

167 :    see    cases    cited    in    Steph.  Dig.,  Art.  3 ;  Ch.   Ill ;  knowledge  of  oircomstanoes  enabling  •- 

2  East.  P.  C,  934.  person  to  do  the  act  is  thus   also  relevant  [ilhist. 

(4)  B.  T.  Sami,  13  II.,  426  (1890).  (c).] 
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1.  8  ("  Fact.  ••)  s.  3  (••  ROewHU.") 

i.  8  ("  Fad  in  utne.") 

St«ph.  Dig..  Art.  9,  aad  note;  Stepb.  Introd.,  Cfa.  Ill;  Phipson,  Ev..  3rd  Ed., 
M,  109 ;  Norton,  Et..  103 ;  Cuaningham,  Et.,  90 ;  Wigmore,  Ev.,  H  131-  134  ;  Best.  Ev.. 
1453;  Wills'  Circ.  Et.,  pattim. 

OOMMBNTART 

Leavjng  the  transaction  itself  the  present  section  embraces  a  larger o»aafttt<m 
area  and  provides  for  the  admission  of  several  classes  of  facts,  which,  though 
not  possibly  forming  part  of  the  transaction,  are  yet  connected  with  it  in 
particular  modes  {viz.,  as  occasion,  cause,  effect ;  as  giving  opportunity  for 
its  occurrence,  or  as  constituting  the  state  of  things  under  which  it  hap- 
pened), and  so  are  relevant  when  the  transaction  itself  is  under  enquiry. 
These  modes — occasion,  cause,  effect,  opportunity — are  really  different 
aspects  of  causation.  When  an  act  is  done  and  a  particular  person  is  alleged 
to  have  done  it  (not  through  an  agent  but  personally),  it  is  obvious  that 
his  physical  presence,  witiiin  a  proper  range  of  time  and  place  forms  one 
step  on  the  way  to  the  belief  that  he  did  it.  If  it  be  awed  whether  the 
mere  possibiUty  involved  in  opportunity  is  not  too  slender  and  whether  some- 
thing more  than  mere  opportunity  for  exclusive,  exclusive  opportunity,  should 
not  first  be  shown;  the  answer  is  that  by  the  ven^  showing  of  an  oppor- 
tnnity  countless  hypotheses  are  negatived  ;  and  the  person  charged  who 
might  otherwise  have  been  one  of  innumerable  other  persons  at  the  time  is 
diown  to  have  been  one  of  the  limited  number  who  were  in  a  position  to 
do  this  particular  act.  In  short,  opportunity  alone,  and  not  exclusive 
opportunity,  is  a  sufficient  showing  for  aamissibility.(l)  On  the  other  hand  no 
circumstance  can  be  more  infirmative  of  a  charge  than  that  the  accused 
had  no  opportunity  of  committing  the  crime.  On  the  strength  of  this  rests 
the  force  of  a  defence  founded  on  an  alibi.(2)  But  care  must  be  taken  against 
a  hasty  inference  from  opportunity  for,  to  commission  of,  a  crime.  There 
can  be  no  crime  without  the  opportunity  ;  but  there  is  a  wide  gulf  to  be 
bridged  over  by  evidence  between  opportunity  and  commiasion.(3) 

Generally  speaking,  it  is  not  admissible  to  prove  the  fact  in  issue  by  show-  iwwuiiti.  ua- 
ing  that  facts  similar  to  it,  but  not  part  of  the  same  transaction,  have  occurred  SmiS?"**^ 
on  oUier  occasions.  (4)  The  meaning  of  the  rule  excluding  transactions  similar 
to  but  unconnecteid  witli  the  facts  in  issue  is  that  inferenoee  are  not  to  be 
drawn  from  one  transaction  to  another  which  is  not  specifically  connected 
with  it  merely  because  the  two  resemble  one  another.  They  must  be  linked 
together  by  the  chain  of  cause  and  effect  in  some  assignable  way  before  an  in- 
ference may  be  drawn.(5)  They  are  not  facts  in  issue  and  are  therefore  exclud- 
ed by  the  fifth  section.  They  are  not  parts  of  the  same  transaction  so  as  to  be 
admissible  under  the  sixth  section,  and  there  is  no  principle  of  causation  which 
would  render  them  relevant  under  this  section.  The  maxim  res  inter  alios  actfin 
is  frequently  supposed  to  express  the  principle  of  exclusion  in  such  cases :  but 
this  is  incorrect  for  similar  transactions  inter  'partes  would  be  equally  inadmis- 
sible in  this  relation.  The  maxim  has  its  principal  utility  in  the  domain  of 
substantive  Iaw.(6)    And  so  when,  as  in   a  well-known   case,   the  question 


(1)  Wigmoiv.  Et.,   {   131.  N*.  P.  Et.,  64— W;  Powdl,ET.,  S28— fi36,  and  t. 

(2)  au  s.  n,  |io«t.  poti. 

(S)  Norton,  Et.,   104 ;  Best,  Et.,  {    453 ;  M€  (5)  Steph.   Dig.,  p.   163. 

cue  cited  in  8t«rkie,  Et.,  4th  Ed.,  864,  note ;  (H)  Phipron,  Et.,  3rd  Ed. ;  13S,    Steplt.  Dig., 

Wjlh'  Ore.  Et.,  53.  Xtt.   10,  and  n.  Tj,  p.    162  ;  BmL,   Et.,  {  112. 

(4)  Steph.   Dig.,  Art.  10;    Phipsoo,  Et.,  3rd  506—510 :  Taylor,  Et.,  317—326  ;  Brown's  Lega' 

Ed.,  134:  Bert,  Et.,  |{  506—610;  Taylor,  Et.,  Maxims,  964-968. 
H  317—326;  Broom's  Legal  Maxims.  908 ;  Boscoe, 
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was  whether  A,  a  brewer,  sold  good  beer  to  J3,  a  publican,  the  fact  that  A  sold 
good  beei  to  C,  Da,nA  E,  other  publicans,  was  held  to  be  irrelevant.(l)  Nor, 
when  an  act  has  been  proved  to  show  that  a  given  party  did  th6  act,  may  evi- 
dence be  tendered  of  similar  acts  done  either  by  himsdf,  with  the  object  of 
showing  a  disposition,  habit  or  propensity  to  commit,  and  a  consequent  pro- 
bability of  his  having  committed,  the  act  in  question,  or  by  others,  though 
similarly  circumstanced  to  himself  to  show  that  he  would  be  likely  to  act  as 
^they.(2)  And  so  when  the  question  is,  whether  A  committed  a  crime,  the  fact 
'that  he  formerly  committed  another  crime  of  the  same  sort,  and  had  a  ten- 
dency to  commit  such  crimes,  is  irrelevant.(3)  The  so-called  exceptions 
(though  they  are,  not  strictly  speaking,  such)  to  this  rule  consist  in  the 
admissibility  of  evidence  of  acts  showing  intention,  good  faith,  and  the 
like,(4)  and  of  facts  showing  accident  or  system. (5)  Judgments  also  ia 
Court  of  Justice  on  other  occasions  have  been  said  to  form  an  exception  to 
the  exclusion  of  evidence  of  transactionsnot  specifically  connected  with  facts  in 
issue.  (6)  On  the  other  hand  and  on  the  same  principle,  in  cases  where  causa- 
tion is  well-known  and  regular,  as  in  the  case  of  physical  and  mechanical 
agencies,  the  conditions  of  mental  disease,  the  propensities  of  animals  and  the 
luce,  evidence  of  similar  but  unconnected  acts  is  often  admi8sible.(7)  Where  in 
an  action  brought  in  respect  of  a  nuisance  alleged  to  be  caused  by  the  construc- 
tion and  maintenance  of  a  hospital  for  infectious  diseases,  the  plaintiff  proposed 
to  call  evidence  as  to  the  effect  of  other  similar  hospitals  on  the  surrounding 
neighbourhoods,  it  was  hdd  that  evidence  of  facts  by  which  the  effect  (or 
absence  of  effect)  of  such  hospitals  could  be  either  positively  or  approximately 
ascertained  was  admissible  and  material.(8)    Where  the  discharge  of  gaseous 


(1)  Holcombt  V.  Htwfm,  2  Ckmp.,  391:  alHer 
if  it  had  been  Bhown  (h»t  the  beer  add  to  »U 
WM  of  the  Mme  brewing.  Steph.  Dig.,  Art. 
10,  illost.  (() ;  ID  (nnlew  »  geoerM  custom  be 
proved)  tlie  term*  on  which  A  left  land  to  B,  are 
no  evidence  of  the  terms  on  which  A  left  lands  to 
other  tenants:  Carter  v.  Pryht,  Peake,  130; 
•ee  Hottiniham  v.  Htad,  4  C.  B.  N.  S.,  388 ; 
apencttg  r.  DtWiUott,  7  Eart.,  108:  8mit\  v. 
Wakittt,iC.  *P.,  180;  Taylor,  Er.,  {{317—326; 

(2)  Phipson,  Ev.,  Srd  Ed.,  109;  and  text-books 
cited  ante,  and  nolt*  to  s.  14,  pott ;  m  to  the 
converse  oases  of  character  and  course  of 
bnsinees,  v.  post,  ss.  62 — 59,   16. 

(3)  Steph.  Dig.,  Art.  10.  illust.  (a):  R.  v.  CoU, 
1  Phillippa,  Ev.,  608 ;  Steph.  Dig.,  pp.  162—164  . 
«e«  •.  14,  pott,  illust*.  (■),  (0),  (p). 

(4)  5(es.  14,  pott;  cf. Steph.  Dig.,  Art.  11, 
and  pp.  162— 1<'>4,  •6.;  Phipson,  3rd  Ed.,  135. 
As  to  evidence  of  intention,  see  f/attingh  Dgal 
V.  Sam  Strain,  30 C,  883,  896  (1903). 

(B)  See  s.  16,  pott ;  d.  Steph.  Dig.,  Art.  12  ; 
LavMo's  PrMomptivp  Evidence,  182 ;  Steph. 
Dig.,  162—164,  see  also  Taylor,  Ev.,  {{327— 348  ; 
RoM)oe,  Cr.  Ev.,  87,  12th  Ed.,  81  «  ttj. ;  Beat, 
Ev.,  p.  463  ;Ro«coe,  N.  P.  Ev.,  86  ;  Jt  v.  WyoU, 
1  K.  B.,  188  (1904) ;  1  All.  L.  J.,  42. 

(6)  Staph.  Introd.,  164;  «ee  ss.  40—44,  pott, 

(7)  Phipson.  Ev.,  3rd  Ed.,  126—129 ;  Best, 
ET.,pp.  463,  464;  Taylor,  Ev..  {337;  so  in  an 
American  case  it  being  in  dispate  whether  a 
horse  was  or  was  not  frightened  by  a  certain  pile 


of  lomber,  evidence  that  other  hones  were  fright- 
ened by  the  same  pile,  under  a  variety  o( 
circumstances,  was  held  admissible.  Best,  Ev., 
p.  464:  for  a  similar  case,  see  Brovn  v.  H.  E.  R. 
Co.,  22  Q.  B.  D.,  391 ;  "  so  where  the  question 
was  whether  A '«  dog  liilled  a  sheep  belonging  to 
R;  the  fact  that  the  same  dog  had  killed  other 
sheep  on  different  occasions  belonging  to  other 
people  was  hekl admissible;  Letri*  v.  J(mt»,  1  T. 
L.  R.,  153;  Wharton,  Ev.,  {  1295  ;  so  akm  the 
question  being  whether  A'l  premises  were 
ignited  by  sparks  escaping  from  a  railway 
engine,  proof  that  (1)  the  same  engine,  and  (2) 
oMer  engines  of  similar  construction  belonging 
to  the  same  Company  had  previously  caused 
fires  along  the  same  line,  is  admissible:  AlirUgt 
v.  a.  W.  R.  Co.,  3  M.  ft  Gr.,  522;  Pinott  v.  E.  C. 
R.  Co.,  30.  B.,  229 ;  the  question  bein.T  whether 
A  was  insane  at  a  certain  time,  evidence  that  he 
exhibited  symptoir  s  of  insanity  prior  and  sabse. 
quent  to  snch  time,  and  that  his  ancestors  and 
collaterals  had  been  insane,  is  admissible :  Pope 
on  Lunacy,  392."  Phipson,  Ev.,  Srd  Ed.,  129— 
134 ;  as  to  the  presumpticn  of  regularity  in  the 
case  of  scientific  instruments,  tee  Taylor,  Ev. 
{  183.  As  to  Manorial  and  Trade  Cnstoms,  tte 
Taylor,  Ev.,  {{  320-322;  Roscoe,  N.  P.  Ev. 
86,  86;  Phipson,  Ev.,3rd  Ed.,  127  ;  s.  13,  pol, 
acts,  showing  title  ;  see  s.  11,  pott. 

(8)  The  JUanagertof  the  Metropolitan  Atytvm 
DittricU  v.  HiB,  47  L.  T.  (H.  L  .),  29 ;  per  Lord 
Selbome,  L.  C:   "  Evidence  relating  to  collateral 
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matter  from  the  chimney  of  a  chemical  works  was  complained  of  as  a  nuisance 
by  the  proprietor  of  land  in  its  vicinity,  it  was  hdd  that  the  effect  of  the  dis- 
charge upon  other  properties  in  the  neighbourhood  was  legitimate  matter  of 
enquiry  ;(1)  on  the  same  principle  evidence  of  the  effect  of  similar  discharges 
from  other  chimneys  would  have  been  admi88ible.(2)  When  the  doings  of 
animals  are  in  question,  it  is  admissible  to  prove  the  general  character  of  the 
species,  or  of  the  particular  animals,  as  well  as  the  doings  of  the  same,  or 
similar  animals  on  other  occa8ions.(3)  Further,  similar  facts  may  become 
admissible  in  confirmation  of  testimony  as  to  the  main  fact  which  would  be 
inadmissible  as  direct  proof.  So  an  admission  of  liability  on  one  bill  accepted 
by  the  same  agent  is  no  evidence  of  a  general  authority  to  accept,  though  it  is 
admissible  to  confirm  independent  proof  of  such  authority.(4)  And  proof  of 
particular  instances  are  admissible  to  confirm  a  general  course  of  business. 
And  under  this  Act  (though  not,(5)  generally  speaking,  in  England)  even  pre- 
vious similar  statements  made  by  a  witness  are  admissible  to  corroborate 
him  by  showing  that  he  is  consistent  with  himself.(6)  Similar  facts  may  be 
admissible  in  proof  of  agency.  Where  the  question  is  whether  one  person 
acted  as  agent  for  another  on  a  particular  occasion,  the  fact  that  he  so  acted 
on  other  occasions,  is  relevant.(7)  In  a  suit  for  dissolution  of  marriage, 
evidence  of  acts  of  adultery,  subsequent  to  the  date  of  the  latest  act  charged 
in  the  petition,  are  admissible,  for  the  purpose  of  shewing  the  character  of 
previous  acts  of  improper  familiarity.  (8) 

8.     Any  fact  is  relevant  which  shows  or  constitutes  a*^"^*',. 
motive(9)  or  preparation (10)  for  any  fact  in  issue  or  relevant  "^^S^ 

fact.  ■nbjwjMnt 

The  conduct  of  any  party,  or  of  any  agent  to  any  party, 
to  any  suit  or  proceeding,  in  reference  to  such  suit  or  pro- 
ceeding (11)  or  in  reference  to  any  fact  in  issue  therein  or  rele- 
vant thereto,(12)  and  the  conduct  of  any  person  an  offence 

beta  it  only  •dmianble    when  toch  facts   will,  <8)  8.  197,   fo«l. 

if  Mtiblkhed.  nteMtth  reuonable  prwomption  (7)  Steph.  Dig.,  Art.  13;  Blakt  v.   Albion  Lift 

wto  the  matter    in     diapat«,    and    when    such  Atauranct  Society,  L.  U.,  4  C.  P.  D.,  94;  tee  alio 

•Tidence    it    reaeonably    conrlamre,"  per   Lord  Courken  y.  Totue,  I  C»mp.,  4in ;  Ntal  v.  Srving, 

Wttton ;  ttt  alto  Ftmlkt*  v.  CkoM,  3  Doug.,  1S7.  1  Bap.,  00;  WatUut  r.  Vinet,  2  Starkie,  368. 

(1)  Hamilton  r.  Tennanl  *  Co.,  1  Rob.,  821,  (8)  Boiiy  v.  Boddg,  SO  L.  J.  P.  ft  H.,  23; 
7 C.  t  F.,  122 ;  A.  t.  Ktville,  1  Pea.  N.  P.  C,  12fi;  Taylw,  Er.,  §  340;  tee  remarkt  on  thit  caae  in 
bat  m  at  to  tbia  latt  rate,  R.  v.  fairie,  8  E.  ft  B.,  Phipton,  Ev.,  80,  Igt  Ed.  omitted  in  2itd  Ed. 
4M.  It  haa  been  held  that  ante-nuptial  incontinence 

(2)  MttropcMan  Atyhim  Didritl  r.  tlUl  it  relevant  to  prove  pottHinptial  mitoonduct 
•■pia,  35,  per  Lord  Watton.  charged    between    the    same    parties.     Cantetto 

(3)  Phipaoo,  Et.,  3rd  Ed.,  148,  128;  Oabonu  v.  CanttUo,  Time^  March  2, 189S,  cited  in  Phi  p- 
T.  Clmtfual,  2  Q.  B.  (1896),  109;  tee  also  cases,  son,  Er.,  3rd  Ed.,   127. 

p.  38,  «.  (7),  a»«e.  (9)  lUnttt.  (a),  (h\    and   v.    pot.   R.    v.    M. 

(4)  Utmttfm  1.  Wineheorth,  13  M.  ft  W.,  598;  J.  Vyapoory  Mooidiar,  6  C,  «5S,  662 ;  at  to 
HeUinfltam  r.  Htad,  4  C.  B.  N.  8.,  388;  Morri*  the  admittibility  of  timilar  lacttto  prove  motive 
r.  BetkrU,  L.  R.,  4  C.  P.,  765;  Phipton,  Ev.,  3rd  (or  a  crime,  tee  for  its  admittion,  ff.  v.  Btt*o», 
Ed..  78.  14  Cox,  40;    R.  v.    8Upktn»,  16  Cox,  387;  R. 

(5)  fioarae  v.  Otaliff,  II  C.  ft  P.,  45;  tee  at  to  v.  Ckutt,  4  C.ft  P.,  22,  contra;  R.  v.  FhnuMfon, 
similar  facta  admitaible  hi  corroboration  of  the  16  Cox,  403. 

mahi  fact,  *.  v.  Ptarct,  Peake,N.  P.  R.,  106;  (10)  lUostt.  (c),  (rf),  and  v.  |iot>. 

t.  V.  Kttrtmt,  R.  ft  R.,  376,  cited  in  R.  v.  £»t«,  6  (11)  lUnst.    (t). 

B.  ft  C,  148;  Cofc  V.  Manning,  2  Q.  B.    D.,  611,  (12)  Illaett.  (d),  («),  (•),  R.  v.  AMM>,  7  A.,  40 

wd  catet  in  pieceding  wXr.  (1885). 
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against  whom  is  the  subject  of  any  proceeding,(l)  is  relevant, 
if  such  conduct  influences  or  is  influenced  by  any  fact  in  issue 
or  relevant  fact,  and  whether  it  was  previous  (2)  or  subse- 
quent (3)  thereto. 

Explanation  l.-*-The  word  "conduct"  in  this  section 
does  not  include  statements,  unless  those  statements  accom- 
pany and  explain  acts  other  than  statements  ;(4)  but  this 
explanation  is  not  to  afiect  the  relevancy  of  statements  under 
any  other  section  of  this  Act.(6) 

Explanation  2. — When  the  conduct  of  any  person  is  rele- 
vant, any  statement  made  to  him  or  in  his  presence  and(6) 
hearing,  which  affects  such  conduct,  is  relevant. (7) 

JUutlraliont. 
(a)  A  is  tried  for  murder  of  B. 
The  facts  that  A  murdered  C.  that  B  knew  'that    A    had   mnrdered  C,   and 
that  B  had  tried  to  extort  money  from  A  by  threatening  to  make  hi*  know- 
ledge public,  are  relevant.  (8) 
(&)  A  sues  B  upon  a  b(»d  for  the  payment  of  money.     B  denies  the  making  of  the  bond. 
The  fact  that,   at  the  time   when  the  bond  was  alleged  to  be  made,  B  required 
money  for  a  particular  purpose,  is  relevant, 
(e)  A  it  tried  for  the  mnrder  of  B  by  poison. 
The  fact  that,  befre   the  death  of  B,  A  procured  poison  similar  to  that  which  was 
administered  to  B,  is  ieleTant.(9) 

(d)  The  question  is,  whether  a  certain  document  is  the  will  of  A. 

The  facte  that,  not  long  before  the  date  of  the  alleged  will,  A  made  enquiry 
into  matters  to  which  the  provisions  of  the  alleged  will  relate ;  that  he  coo- 
salted  vakils  in  reference  to  making  the  will,  and  that  he  caused  drafts  of  other 
wills  to  be  prepared,  of  which  he  did  not  approve,  are  relevant.  (10) 

(e)  A  is  accnsed  of  a  crime. 

The  facts,  that,  either  before,  or  at  the  time  of,  or  after  the  alleged  crime,  A  provid- 
ed evidence  which  would  tend  to  give  to  the  facts  of  the  case  an  appearance 
favourable  to  himself,  or  that  he  destroyed  or  concealed  evidence,  or  prevented 
the  presence  or  procured  the  absence  of  persons,  who  might  have  been  witnesses, 
or  suborned  person  to  give  false  evidence  respecting  it,  are  relevant.(ll 


(1)  lUntts.  («V  (*)•  will  beforeis  relevaiittoshow  that  he  faadadit- 

(3)  ninsts.  ii),  (•).  posing  mind.    In  tbegoods  of  Bkuffoindy,  (d«- 
(t)  niDsts.  («X  «).  ceased),  CaL  H.  C,  Mh  February  1900. 

(4)  Uasts.  ii),  (tX  sod  ▼•  f>M<.  (11)  "  A  party  wbo  gives  or  prodooet  blm 

(5)  iSae  iS.  10^  14,  ilhitts.  (i),  (Q,  (•>),  17—89,  evidence  may  by  so  doing  give  rise  to  a  gMHral 
1 66^  1S7.  presumption  against  the  tmth  of  his  ease ;  " 

(ti)  Not  '*  or  "  but  for  English  rule,  see  Xtile  0rM  Ohandtr   v.  Itumr  CkBmdra,  8  B.  L.  B.,A. 

T.  JaUt,  2  0.  *  K.,  709.  C.  J.,  841  (1M»).  .See  also  R.  v.  FUdi.  in  6t^. 

(7)  niosts.  (f),  (t),  (A),  B.  V.  Bimundt,  «  C  k  Introd.,  99—106,  and  Wills'  Cire.  Ev..  239;  B. 
P.,    164.  V.  Palmer,  mfn ;  Steph.  Dig.,  Art.  7,  illnst.  (c) ; 

(8)  Ste  also  B.  v.  BwMey,  18  Cox,  298 ;  &  eee  s.  114,  illnst.  (;),  pot.  Where  the  qneatiia 
V.  Skifptf,  12  Coz,  161 ;  B.  v.  Clewu,  4  0.  *  P.,  was  whether  A  saSered  damage  in  a  railway  se- 
22]  ;  6  Coz,  0.  C,  214 ;  Beet,  Ev.,  {  92.  cident ;  the  fact  that  A  poospixed  with  B,  C  »ai 

(9)  See  B.  v.  Palmer;  Steph.  Introd.,  /)  to  enbotn  false  witnesses  in  snpport  of  Us  eas* 
107— IfiS;  Steph.  IMg.,  Art.  7,  illnst.  (6).  was  held  to  be  reWuit,  as  condoot  snhseqnent 

(10)  Where  tiie  factum  of  a  will  is  in  dispute  to  a  fact  in  iieue  tending  to  show  that  it  had  not 
the  question  whether  the  testator  had  made  a  happened.  Moriarly  t.  L.  C.  A  D.  Bf.  Ctk,  L*  B., 
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(/)  Tlie  qaectioD  is,  whether  A  robbed  B. 

Hie  facta   that,  after  B   wa»  robbed,  Csaid  in  A'$  presence— '  the   police  are 
coming  to  lo<A  for  the  man  who  robbed  B'— and  that  immediately  afterwards 
A  ran  away,  are  relevant.(l) 
(y)  The  question  is,  whether  A  owes  B  rupees  10,000. 

The  facts  that  tasked   C  to  lend  him  money,  and  that  2)  said  toC  in   A't  pre- 
sence and  hearing,—'  I  advise  you  not  to  trust  A.  for  he  owes  B  10,000  rupees,' 
—and  that  A  went  away.    Without  making  any  answer,  are  relevant  facts.(2) 
(A)  The  question  is,    whether  A  committed  a  crime. 

The  fact  that  A  absconded  after  receiving  a  letter  warning  him  that  inquiry   was 
being  made  for  the  criminal,  and  the  contents  of  the  letter  are  releTant.(3) 
(t)  A  is  accused  of  a  crime. 

n»e  facts   that,  after  the  commisuon  of  the  alleged  crime,  he  absconded,  or  wa»  in 
possession  of  property  or  the  proceeds  of  property  acquired  by  the  crime,  or  at- 
tempted  to  conceal  things  which  were  or  might  have  been  used  in  committing 
it,  are  releTant.(4) 
<})  The  question  is  whether  A  was  ravished. 

The  facts  that,  shortly  after  the  alleged  rape,  she  made  a  complaint  relating  to 
the  crime,  the  circumstances  under  which  and  the  terms  in  which,  the  com- 
plaint was  made,  are  releTant.(5) 

The  fact  that,  without  making  a  complaint,  she  said  that  she  had  been  ravished  is 
not  relevant  as  conduct  under  this  section,  though  it  may  be  relevant — 

as  a  dying  declaration  under  section  thirty-two.  clause  (one),  or  as   corroborative 
evidence  under  section  one  hundred  and  fifty-seven, 
(t)  The  question  is,  whether  A  was  robbed. 

The  fact  that,  soon  after  the  alleged  robbery,  he  made  a  complaint  relating  to 
the  offence,  the  oiroumstanoes  under  which,  and  the  terms  in  which,  the  com- 
plaint was  made  are  re1evant.(0) 

The  fact  that,  he  said  he  had  been  robbed,  without  making  any  complaint,  is 
not  relevant  as  conduct  imder  this  section,  though  it  may  be  relevant — 

as  a  dying  declaration  under  section  thirty-two,  clause  (one),  or  as  corroborative 
evidence  under  section    one  hundred  and  fifty-seven. 


i  Q.  B.,  314.  ' '  The  oondnct  of  s  party  to  a  cauae  bnnal  which  hu  to  judge  of  the  facts :  and  there- 
may  be  of  the  highest  importance  in  determining  f  ore^  I  think,  that  the  erideDoe  was  admissible 
whether  the  canaeof  action  in  which  he  is  plaintiff  inasmnch  as  it  went  to  show  that  the  plaintifl 
or  the  groond  of  defence,  if  he  is  defendant,  ii  thought  he  had  a  bad  case.  "  Ih.,  per  Cookborn, 
boDsst  sod  just :  just  as  it  is  evideDce  against  a  C.  J.,  see  Taylor,  Ev.,  {  804  ;  as  to  conduct  of  a 
'  ttiat  ha  has  said  one  thing  at  one  time  party  in  a  ease  for  malicious   proseontion,  see 


•ad  soother  at  another,  as  showing  that  the  re-  Taylor  t.  WiOiatiu,  2  B.  ft  Ad.,  887 ;  as  to  admis- 

eeune  %o  falsehood  leads  fairly  to  an  inference  of  sion  inferred  from  the  oondoot  of  parties,  «ee  s. 

niH.  8<^  if  yonoanshowthataplaintifl  has  been  fiS,  pott;  tu  also  Taylor,  Bv.,  )  388;  Bosooe, 

aabamaig  false  testimony,  and  has  endeavonred  N.  P.  Ev.,  62 ;  MetkuUk  v.  Cottier,  U  Q.  B.,  878, 

to  hare  reoonrseto  porjnry,  it  is  strong  evidence  Best,  Ev.,  {  624. 

tkatheknewperfeotly  wen  that  his  case  waa  an  (1)  B.  v.  AbduOah,  7  A.,  400  (1885);  v.  foil, 

aar^hteoas  one.  I  do  not  say  that  it  is  oonoinsive;  notes. 

it  doa  not  always  fdlow,  becanse  a  man,  not  sore  (2)  See  In  the  paitvm  of  Sural  Dhobni,  10  C. 

he  dkall  be  able  to  succeed  by  righteous  means,  302  (1884) ;  v.  pott,  notes ;  Besaela  v.  Stem,  2  C, 

has  recourse  to  means  of  •  different  character,  p.  C.,  266. 

that  that  which  he  desires,  namely,  the  gaining  (3)  As  to  the  inferences  to  he  drawn  from  ab- 
et the  victery,  is  not  his  dne,  <»  that  he  has  not  sconding,  see  K.  v.  Sorob  Boy,  6  W.  R.,  Cr.,  S8, 
geodgronndforbelleTing  that  justice  entitles  him  30(1866). 

to  It    It  does  not  necessanly  follow  that  he  has  (4)  Steph.  Dig.,  Art.  7,  iCnst.  {d) ;  see  s.  9,  Olnst. 

not  a  good  cause  of  action  any  more  than  a  pri-  (e),  pott. 

aoaae's  making  a  talae  statement  to  mcrease  his  (S)  See  B.  v.  LiUyman,  2  Q.    B.  (1896),  167 

sppaaraoce  of  innocence  is   neoeasarily  a  proof  C.  0.  B.;  B.  v.  Otbonu,  I  K.  B.  (1906),  661. 

«l  Us  guilt:  but  it  is  always  evidence  which  ought  (R)  ii.v.  Jf(K/>onaf(i,10B.  L.  B.,App.2(1872), 

to  be  submitted  to  the  consideration  of  the  tri.  the  absence  of  the  accused  at  the  time  when  a  com 
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Principle. — This  section  is  an  amplificatiou  of  the  preceding  one.  A 
motive  is,  strictly,  what  its  etymology  indicates,  that  which  move*  or  influences 
the  mind.  It  has  been  said  that  an  action  without  a  motive  would  be  an  effect 
without  a  cause,  and  as,  to  take  for  example  criminal  cases,  the  particulars  of 
external  situation  and  conduct  will  in  general  correctly  denot«  the  motive  for 
criminal  action,  the  absence  of  all  evidence  of  an  inducing  cause  is  reasonably 
regarded,  where  the  fact  is  doubtful,  as  affording  a  strong  presumption  of  in- 
nocence.(l)  Preparation  is  also  relevant,  it  being  obviously  important  in  the 
consideration  of  the  question  whether  a  man  did  a  particular  act  or  not  to 
know  whether  he  took  any  measures  calculated  to  bring  it  about.  Pre- 
meditated action  must  necessarily  be  preceded  not  only  by  impelling  motives 
but  by  appropriate  preparations.(2)  The  existence  of  a  design  or  plan  is 
usually  employed  evidentially  to  indicate  the  subsequent  doing  of  the  act 
planned  or  designed.  (3)  Preparation  is  an  instance  of  previous  conduct  of 
the  party  influencing  the  fact  in  issue  or  relevant  fact ;  but  other  conduct 
also  whether  of  a  party  or  of  an  agent  to  a  party,  whether  pre^^ou8  or  subse- 
quent, and  whether  influencing  or  influenced  by  a  fact  in  issue  or  relevant 
fact,  is  also  admissible,  the  conduct  of  a  party  beiug  always  extremely 
relevant  for  reasons  some  of  which  appear  in  the  Commentary  to  the 
section. (4)    See  Introduction,  ante,  and  Notes,  post. 

8.  8  ("Facf.")  ».  17 — 31  {Oral  and  Documenlarif  admitgiou.) 

s.  3  {"Releimil.") 

fs.  10,  14,  17—89,   166,  167     {State-  s.  60  {Opinioti    on   relationship   erprcfttj  tjr 

menta  relevant  under  other  sections.)  eondnct.) 
8.  8   ("  Fact  in  ittue.  ") 

Motive,  Preparation  and  Conduct. — Steph.  Dig.,  Art.  7 :  Wills"  Circumstantial  Evidence, 
passim  ;  Best.  Ev.,  J§  91.  92.  452—467  :  Burrill  on  Circuuistantial  Evidence;  Auther,  Will« 
on  Circumstantial  Evidence:  Phillip's  Famous  Cases  on  Circumstantial  Evidence,  passim; 
Phipson.  Ev.,  3rd  Ed..  109 ;  Norton.  Ev.,  107 :  Cuningham,  Ev..  93 ;  Taylor.  Ev.,  H 
104.  1204.  1205 :  Roscoe.  N.  P.  Ev.,  28.  (J7  ;  Roscoe.  Cr.  Ev.,  12h  Ed.,  6.  13—21.  85  :  Wilh, 
Ev.,  59.  Wigmore.  Ev..  §  1 17,  237,  et  acq.  Statements  accompanffing  Acts. — Steph.  Dig, 
Arts.  7. 8 :  ib..  Note  V :  Best.  Ev..  §  495  :  Greenleaf,  Ev.,  fl  108 :  Wharton,  Ev.,  fj  268.  25», 
Phipson.  Ev.,  3rd  Ed.,  48  :  Starkie,  Ev.,  51—63,  87—89.  166—171 ;  Taylor,  Ev.,  H583— 
689 ;  Roscoe.  N.  P.  Ev.,  61—63  :  Powell,  Ev.,  157 ;  Roscoe,  Cr.  Ev.,  12th  Ed.,  22.;  Statement* 
affecting  Concur/.— Steph.  Dig.,  Art.  8 ;  Taylor,  Ev..  IS  809—816 :  Best,  Ev.,  K  574,  575  ; 
Phipson,  Ev..  3rd  Ed.,  220 ;  Norton.  Ev..  106 ;  Roscoe.  N.  P.  Ev.,  64—66 ;  Powell,  Ev., 
277  :  Wharton.  Ev..  §§  1136.  11.55. 


plaint   is  made agsinat  him,  in  CSM8  coming  vith  (|)  6>e  p.  17,  note  (9), 

inthis/Mii««n)«ion,  doe*  not  affect  the  relevancy  of  (2)  Wills*   Circ.     Ev.,   82:  Norton,  Kt.,  I0»; 

such  complaint  and  therefore  does  not  exclude  it,  Cunningham,  Ev.,  03,94:  Best,  Ev.,  H  4*4 — 

lb.  In  England    evidence  of  complaint    is  now  457 ;  the  rase  of  PiUeh  cited,  ib.,  and  in  Stephw 

admissible  only  in  rases  of  rape  and  kindred  offen-  Introd.,  99—106 ;  Burrill,  Circ.  Ev.,  343,  abo  •>. , 

crs  against  females  ;  Phipson,   Ev.,  3rd  Ed.,  93.  S46,  where  informative  considerations  arediscoaa- 

This  Illustration  shows  that  the  rule  is  otherwise  ed. 

>n  this  countr;-.     See  *.  v.  H'tBt,  6  C.  A  P.,  397  ;  (3)  See  Wigmore.  Ev.,    $237.     Design  or  pUtt 

S.  V.  Riisdalt,  Starkie,  Ev.,  4«9,  note :  Roscoe,  should  be  distinguished  from    intent.    The  lat- 

Cr.  Ev.,  I2th  Ed.,  22,  23,  Steph.    Dig.,  Art.  8 ;  ter    in    the  sabstsntivr  law  is  a  proposition    in 

Phinson,  Ev.,  3rd  Ed..  93 :    wife's  complaint   in  issue.     Design  or  plan  is  evidence  of  intent,   ib. 

Ecclesiastical  Conrts,  see  Loelneood  r.  Locktcood,  Design   should  also  be  distinguished  from  emo- 

2  Curt.,   281;    and    complaints   as   evidence  of  (ion    or  motive,  though  the  same  facts  may    b» 

mental  and  bodily  feeling,    see  B.  v.  Vincent,  9  evidence  of  either,  ib. 

C.  *    P. ,    91 :  B.    V.    ConJe,    10  Cox,    547  ;   f/.  (4)  v.  pofi,  pp.  18— 2<>  . 

».  14,  port. 
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OOMMBITTART. 

Motive  iu  the  correct  sense  is  the  emotion  supposed  to  have  led  to  the  act.  Motiv* : 
The  external  fact  which  is  sometimes  styled  the  motive,  is  merely  the  possible  ecmSa^*'**" 
existing  cause  of  this  "  motive  "  and  not  identical  with  the  motive  itself ;  and 
the  evidentiary  question  is  not  whether  that  external  fact  is  admissible  as  a 
motive,  but  whether  it  is  admissible  to  show  the  probable  existence  of  the 
emotion  or  motive.(l)  Generally  the  voluntary  acts  of  sane  persons  have  an 
impelling  emotion  or  motive.(2)  It  has,  therefore,  already  been  observed  that 
the  absence  of  ail  evidence  of  an  inducing  cause  is  reasonably  reearded,  where 
the  fact  is  doubtful,  as  affording  a  strong  presumption  of  innocence.  (3)  If  there 
be  any  motive  which  can  be  assigned,  the  adequacy  of  that  motive  is  not  in 
all  cases  necessary-  Atrocious  crimes  have  been  committed  from  very  slight 
motive8.(4)  The'  mere  fact,  however,  of  a  party  being  so  situated  that  an 
advantage  would  accrue  to  him  from  the  commission  of  a  crime,  nmounts  to 
nothing,  or  next  to  nothing,  as  a  proof  of  his  having  committed  it.(5)  A  letter 
written  by  the  solicitors  of  a  Company  to  the  plaintiff  stating  that  the 
Company  declined  to  continue  the  negotiations  for  a  contract  because  of  the 
defendant's  threats,  was  hdd  admissible  (though  not  necessarily  conclusive) 
evidence  that  the  negotiations  were  in  fact  discontinued  because  of  the 
defendant's  threats. (6)  Further  the  existence  of  motives  invisible  to  all  except 
the  person  who  is  influenced  by  them  must  not  be  overlooked."(7)  "  It  is  some- 
times (Professor  Wigmore  points  out)  popularly  supposed  that  in  order  to 
establish  a  charge  of  crime,  the  prosecution  must  show  a  possible  motive- 
Bat  this  notion  is  without  foundation.  Assuming  for  purposes  of  argument 
that  '  every  act  must  have  u  motive,  i.e.,  an  impelling  emotion  (which  is  not 
strictly  correct)  yet  it  is  always  possible  that  this  necessary  emotion  may  be 
uodiscoverable  and  thus  the  foilure  to  discover  it,  does  not  signify  its  non- 
existence. The  kinds  of  evidence  to  prove  an  act  vary  in  probative  strength 
and  the  absence  of  one  kind  may  be  more  significant  than  the  absence  of 
another :  but  the  mere  absence  of  any  one  kind  cannot  be  fatal.  There 
mnst  have  been  a  plan  to  do  the  act  (we  may  assume) :  the  accused  must  have 
been  present  (assuming  it  was  done  by  manual  action)  but  there  may  be 
no  evidence  of  preparation  ;  or  there  may  be  no  evidence  of  presence ;  yet  the 
remaining  facts  may  furnish  ample  proof.  The  failure  to  produce  evidence 
uf  some  appropriate  motive  may  be  a  great  weakness  in  the  whole  body  of 
proof,  but  it  is  not  a  fatal  one  as  a  matter  of  law.    In  other  words  there  is  no 


<1)  Wigmore,  Rr.,  {  117.  out  of  the  account.  Where  the  motive  is  a  pe- 
lt) 8tt  Wigmore,  Er.,  {  1 18.  Norton,  Er.,  107.  cuniarr  one,  the  wealth  of  the  offender  is  no  anim- 
In  Ptlmtn'  out  (  «ec  Steph.  Introd.,  107 — 1S8),  portant  consideration."  i'srSir  Lawrence  Peel, 
8«ife,  B.,  in  addressing  the  jniy,  said:—"  Had  C.  J.,  in  R.  v.  Hedger,  131  (1832).  Evidence  as 
the  prisoner  the  opportunity  of  administering  to  the  motives  with  which  a  prisoner  commits 
poiwa  i  that  was  one  thing.  Had  he  any  motive  an  oSence  should  be  direct  evidence  of  the  strict- 
to  do  so;  that  is  anotlier."  Wills'  Giro.  Er.,  220.  est  character :  R.v.  Zuhir,  10  W.  R.,CV.,  II  (1868). 
(i)  WiOi'  Circnmstaatial  Eridence,  156,  4th  The  motives  of  parties  can  only  be  ascertained 
Ed. ;  Borrill's  Circ.  Ev.,  281,«*  »eq.  ;  Best,  Et.,  f  by  inference  drawn  from  facts.  T'ojrfor  v.  Willaiit, 
*S3;  see  illosts.  (a),  (6).    The  absence  of  all  mo-  i  B.  and  Ad.,  815,  857. 

live  (or  a  crime,  when  oorrobotsted  by  indepen-  (4)  Per  Lord  Campbell,  C.  J.,  in  K.  v.  Palmer, 

drotevideaoe  of  the  prisoner's  previous  insanity,  cited  in  Wills'    Circ.   Rv.,  44;    R.    v.    Hedger, 

it  BO*  without  weif^t :  B.    v.  Bkeitk  MuMaffa,  nipra,  131. 

I  W.R.,Or.,  1»(18«4);  Jt.T.A>n>iJ;oy,  6  W.  R.,  (6)  Best,  Ev.,  {  453. 

rr.,»,»l(l8««)  (  B.  T.  BakarAU,  16  W.  R.,  Cr.,  (B)  Skinner  ii  Co.  v.  Shew  d-  Co.,  L.  R.,  2  Ch. 

4«(isn);  [abMnoe  of  motive]  X.  v.  Jaiehand  O.  (1894),  581. 

Jf  aadle,  7  W.  R.,  Or.,  »  (1887),  proof  of  motive  (7)  As  to  acts  appartnllg  motiveless,  tee  R.  v. 

not    neeeMVy.     "In    estimating    probabilities,  Hagnts,    1  F.  ft  F..  686,    667;    R.   v.    Sinkael 

motives  cannot,  in  a  general  sense,  be  safely  left  Sloiet.  3  C.  ft    K.,  185,  188,  and  next  note. 
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44  MOTIVK  :  PRBPARiTION  :  CONDVCT,  [s.  8.] 

more  necessity  in  the  law  of  evidence  to  discern  and  establish  the  particular 
existing  emotion  or  some  possible  one,  than  to  use  any  other  particular  kind 
of  evidential  fact  "(1)  An  emotion  may  impel  against  as  well  as  touxirda  an  act- 
Thus  a  defendant's  strong  feelings  of  affection  for  a  deceased  person  would 
work  against  the  doing  of  violence  upon  him  and  would  thus  be  relevant 
to  show  the  not-doing.(2) 

The  reasons  which  exist  for  the  relevancy  of  evidence  of  preparation  or 
design  have  been  already  given.  Design  may  be  proved  by  an  utterance  in 
which  it  is  asserted  ;  by  conduct  indicating  the  inward  existence  of  design  ; 
by  evidence  of  prior  or  subsequent  existence  of  the  design  as  indicating  its 
existence  at  the  time  in  queBtion.(3)  Previous  attempts  to  commit  an  offence 
are  closely  allied  to  preparations  for  the  commission  of  it,  and  only  differ 
in  being  carried  one  step  further  and  nearer  to  the  criminal  act,  of  which, 
however,  like  the  former  they  fall  short.(4)  Preparation  and  previons 
attempta(5)  are  instances  of  previous  conduct  of  the  party  influencing  the 
fact  in  issue  or  relevant  fact ;  but  other  conduct  also  whetiier  of  a  party 
or  of  an  agent  to  a  party,  whether  previous(6)  or  subseqaent,(7)  and 
whether  influencing  or  influenced  by  a  fact  in  issue  or  relevant  fact  is  also 
made  admissible   under  this  section. 

The  second  clause  applies  to  the  party's  agents  as  well  as  the  party 
himself.  "Party"  includes  not  only  the  plaintiff  and  defendant  in  a  civil 
suit,  but  parties  in  a  criminal  prosecution,  as  for  instance,  a  prisoner  charged 
with  murder.(8)  The  conduct  need  not,  to  be  relevant,  be  contemporaneous. 
Though  concurrence  of  time  must  always  be  considered  as  material  to  show 
the  connection,  it  is  by  no  means  essential. (9)  "If  such  conduct  influences  or  is 
influenced  "  means  "  if  such  conduct  directly  and  immediately  influences  or  is 
influenced."(10)  The  conduct  of  a  party  is  extremely  relevant.(ll)  The  illus- 
trations given  are  so  many  instances  of  natural  presumptions  which  the  Court 
or  jury  may  draw.  From  preparations  prior,  or  flight  subsequent  to  a  crime, 
may  be  inferred  or  presumed  the  guilt  of  the  party  against  whom  such  conduct 
is  proved.(  1 2)     Other  presumptions  from  conduct  arise  in  the  case  of  flight,(  13) 


(1)  Wigmore,  St.,  }  118,  citing  PoMer  r.  V.  Cr.,  489. 

3.,  IS!  V.  8.,  396  (Amer.)  [the  abMuce  of  evi-  (9)  Field,  Ev.,  94 ;  Whitley  SUAtt,  8M ;  TBy> 

denoe  soggetting  •  motire  is  a  oiroumitanoe  in  lor,  £v.,  §§  588,  989  ;  SotKh  t.  Q.  W.  B.,  1  Q.  K. 

farour  of  the  accuaed :  but  proof  of  motive  is  never  60 ;   but  w<  also  B.  r.  BeHngfiM,  11  Cox,  tO  ; 

indispensable   to  oonviotion]  :  Slatt  v.   BoMun,  Agaata  v.  London  Tram  Co.,  81  W.  B.    (Eta(.X 

740onn.,  S24(Amer.)  [the  otherevidencemaybe  199;  X.  x.  Ooidard,  U  Cox,  1;Lettv.  Maitom, 

soch  as  to  justify   a  conviction   without  any  I  H.  &  B.,  210;  Tkompton  v.  rrewmoa,  Skio., 

motive  being  shown].  402  ;  v.  poM. 

(2)  Wigmore,  Ev.,{  118.  (10)  S.   v.  Abdullah,  supra,  395,  396;  contim* 

(3)  fit.,  i  237,  «t  nq.,  t.t.,  possession  of  tools,  per  Mahmood,  J.,  i6.,  400. 

materials  ;  preparations,  journeys,  experiments,  (]  1 )  Ih.,  394;  Boimaiand  v.  Ohantum,  22  C,  391, 

enquiries,  and  tiie  like.  404,  406(1894)    [intention  inferred  from  soba»- 

(4)  Best,  Sv.,  f  455  ;  s.  14,  pott,  illusts.  (i),  quent  conduct  of  accused] ;  B.  v.  Heraaaais,  S 
(/),  (o) :  as  to  the  probative  force  of,  and  infirma-  W.  B.,  Cr.,  5  (1866).  See  ss  to  conduct  B.  v.  Jm» 
tive  oircumatanoes  connected  with,  preparation  fiosjt,  11  Bom.  H,  C.  B.,  245(1874),andW>gmaKr, 
and  prerioos  attempt,  «e«  Best,  Ev.,  f  {  456,  467.  Ev.,  nib.  t-oc. 

(5)  Bt»  iUnito.  (e),  (d),  &   s.  14,  iUusts.  (•),  (;'),  (12)  Norton,  Ev.,  107. 

(o).  (1 3)  lUust.  (•),  anU :  absconding  to^osnaliy  bat 

(A)  Ste  illusts.  (d),  (e):  as   to  previous  and  sub-  Blight   evidence  of  guilt;    B.  v.    Sdrat  Bop,    5 

sequent  conduct,  MsBest,  Ev.,  {  452.  W.  B.,  Cr..  28   (1866);  B.   v.  Gobariltan,  9   A., 


(7)  See  iUusts.  (e),  (i).  528,668  (1887):  as  to  the  obsoletemazim' 

(8)  it.  v.  AiduUalt.  7  A.,  386,  399  (1886)  (F.  lacimu  qui  judicium  fuiit  "  (he  who  flies,  jo^ 
B.),  in  which  the  terms  of  this  seetion  are  dis-  ment  confesses  his  guilt),  mc  Best,  Ev.,  ^  4t4K>— 
cussed ;  see  B.  v.  ArnaU,  8  0>x,  C.  C,  439 ;  3  Bnae,  466 ;  Norton,  Ev. ,  1 10 ;  see  s.  9,  illust.  {e),  pmm. 
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gilenc«,(l)  evasive  or  false  responsion(2)  (v.  post),  possession  of  documents,  or 
property  connected  with  the  offence,(3)  change  of  demeanour  in,  or  in  the 
circumstances  of,  the  accu8ed(4)  as  his  becoming  suddenly  rich,  his  squandering 
unusual  sums  of  money  and  the  like,  attempts  to  stifle  or  evade  justice  or 
mislead  enqairy(5)  (as  flight,  keeping  concealed,  concealing  things,  obliteration 
of  marks,  subornation  of  evidence,  bribery,  collusion  with  officers  and  the  like) 
and  fear  indicated  by  passive  deportment,  (6)  as  by  trembling,  stammering, 
starting,  etc.,  or  by  a  desire  for  secrecy,(7)  e.g.,  as  by  disguising  the  person  or 
choosing  a  spot  supposed  to  be  out  of  the  view  of  others.  The  conduct  or 
demeanour  of  a  prisoner  on  being  charged  with  the  crime,  or  upon  allusions 
being  made  to  it,  is  frequently  given  in  evidence  against  him.(8)  But  evidence 
of  this  description  ought  to  be  regarded  with  caution.(9)  Again  in  order 
to  ascertain  the  real  intention  of  parties  to  an  instrument  evidence  of  what 
they  have  done  under  it  since  its  execurion  is  relevant.  The  principle  upon 
which  such  evidence  is  admitted  is  contained  in  the  maxim  optitnus  interpres  re- 
fttint«tM.(10)  And  so  in  the  case  of  the  Attorney-General  v.  Drummond,  (ll)Lord 
Chancellor  Sugden  said  : — "  Tell  me  what  you  have  done  under  such  a  deed,  and 
I  will  tell  you  what  that  deed  means."    As  to  the  admissibility  of  judgments 


(1)  T.    port. 

(2)  Xorton,  Et.,  106,  107,  and  poet.  Best,  Ev., 
I  574 ;  aee  Horiarty  v.  L.  C.  <»  D.  Ry.,  aate; 
(w  an  nample  of  inferences  from  conduct  of  the 
chuacter  aboTcmentioned,  see  R,  t.  Sami,  13 
U.,  428,432  (1890). 

(J)  Uloit.  (i ),  <m/« ;  see  *.  V.  Coiirfoifl'er,  Xorton, 
Ev.,  Ill ;  Taylor,  Ev.,  {  595  ;  R.  v.  Cooper,  I  Q. 
B.  D.,  I}.  Letters,  etc.,  found  in  a  man's  house 
«/ter  his  anest,  are  admissible  in  evidence  if  their 
|>revious  existence  has  been  proved :  R.  v.  Amir 
lias,  9  B.  L.  R.,  ^^  70,  71  (1871). 

(4)  Best,  Et.,  S  469. 

(»)  Arthur  P.  Wfll,Circ.  Et„  188;  Best,  Ev„ 
i4«0;Kortoii.Ev.,U0,lll;  lUnst.  («),(.),  anfc. 
«.  V.  DotuOan,  in  Steph.  Introd.,  76—81.  and 
Wins'  Circ.  Er.,  237,  241 ;  destruction  of 
marks,  see  R.  v.  Coot  and  R.  v.  Gresnocre,  cited 
iu  Wills'  Circ.  Ev.,  88,  89,  and  Norton,  Ev.,  HI. 

(«)  Best,  Et.,  %  466.  Trial  of  Eugene  Aram 
cited  in  Wflls'  Circ.  Ev.,  78,  and  Norton,  Ev., 
in,  112 ;  R.  T.  Peter  Ram,  3  W.  R.,  Cr.,  11  (18«6) 
[cmduct  of  acensed  before  and  after  crime ; 
«.  T.  Betarte,  3  W.  R.,  Or.,  23,  24  (1866) 
Icondnct  of  prisoner  since  arrest ;  feigning 
iiuanfty;  general    demeanour]. 

(7)  Best,  Ev.,  i  467 ;  Norton,  Ev..  113. 

(8)  *.  V.  Bmitier;  6  C.  *  P.,  332 ;  R.  v.  Bart- 
tol,  7  C.  *  P.,  882 ;  if.  v.  J/o«or»,  13  Q.  B.  D. 
33;  £.  V.  rolcrsMt,  2  Leach.,  984 ;  «.  r.  PhiUipt, 
I  Lew.  C.  C,  106. 

(9)  1  PhiUiiia  and  Arnold,  10th  Ed.,  405, ;  Ros- 
cor,  Cr.  Ev.,  S3,  12th  Ed.,  48. 

(10)  Robert  WuUmt  *  Co.  v.  Moheek  Narain, 
24  W.  R.,  !7  1876),  in  which  the  question  was 
whether  a  polltk  conveyed  an  estate  for  life  only 
or  sn  estate  of  inheritance,  their  Lordships  of  the 
Privy  Council  said : — "In  order  to  determine 
this  qnestioo,  their  Lordships  must  arrive  as  well 
an  they  can  at  the  real  intention  of  the  parties, 


to  be  collected  chiefly,  no  doubt  from  the  termt 
of  the  instrument  itself,  but  to  a  certain  extent 
also  from  the  circnmelaneet  existing  at  the  time 
of  its  execution,  and  further  by  thecon(ii(c<  of  the 
parties  since  its  execution."  In  this  case  the 
pollah  was  less  than  20  years  old  at  the  time  of 
the  institution  of  the  suit,  from  which  it  appears 
that  in  India  the  maxim  is  not  restricted  to  an- 
cient documents,  i.e.,  documents  at  least  30  years 
old.  (See  Field,  Ev.,  94 ;  Taylor,  Ev.,  f§  1204, 
1205 ;  Roscoe,  X.  P.  Ev.,  28).  iSee  also  Oirdhar 
Xagjithet  r.  Ganpat  Moroba,  11  Bom.  H.  C.  R., 
129  (1874) ;  Xidhikriena  v.  Xitlarini,  13  Bom.  L. 
R.,  416,  420  (1874)  s.  c,  21  W.  R.,  386 ;  Cketlun 
LaU  V.  Chutlerdharee  LaU,  19  W.  B.,  432  (1873) ; 
Ranet  Radka  LaU  v.  Gireedkare*  Sakoo,  20  W.  R., 
243  (1873)  [boundary  dispute]:  Naraingk  Dyal 
V.  Ram  Xarain,  30  C,  883,  896(1903)  as  to  usage 
aSecting  contracts,  see  s.  92,  Pror.  6,  poet  and  note ; 
with  respect  to  the  course  of  dealing  between  the 
parties,  when  the  meaning  of  a  document  is  doubt- 
ful (Bourne  v.  Oattiff,  11  C.  JC  F.,  46;  [evidence 
of  former  transactions] ;  Harriton  v.  Barton,  30 
L.  J.,  Ch.,  213 ;  Forbea  v.  Watt,  L.  R.,  2  H.  L. 
8c.  t  D.,  214 ;  Royal  Exckange  Aee.  Corp.  v.  Toi, 
8  T.  L.  B.,  669;  Taylor,  Ev.,  §  1198,  but  not 
when  it  is  clear  (MarekaU  v.  Berridge,  19  Ch.  D., 
233,  241 ;  Igguldm  v.  May,  9Ves.,  233).  the  sense 
in  which  both,  but  not  one  only  of  the  parties  have 
acted  on  it,  isadmissible  in  explanation,  Phipson. 
Ev.,  3rd  Ed.,  653.  Evidence  of  previous  deal- 
ings is  admissible  only  for  the  purpose  of  explain- 
ing the  terms  used  in  a  contract  and  not  to  im- 
pose on  a  party  an  obligation  as  to  which  the  con- 
tract is  silent.  Haji  Makomtd  v.  M.  Spinner  A 
Co.,  2  B.  L.  R.,  691  (1900).  Bu  generaUy  as  to 
the  admissibility  of  extrinsic  evidence  to  aSeot 
documents,  the  introduction  to  Chapter  VI. 
pott. 

(11)  Drn.   *    War.,   368. 
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under  this  section,  see  case  noted  below(l) :  and  as  to  the  admissibiltj  of 
opinion  on  relationship,  expressed  by  conduct,  see  section  50,  post.  Instances 
of  admission  by  the  conduct  or  acts  of  a  party  to  civil  suits  are  of  frequent 
occurrence.  A  party's  admission  by  conduct  as  to  the  existence  or  non- 
existence of  any  materia]  fact  may  always  be  proved  against  him,(2)  and  evidence 
on  his  part  to  explain  or  rebut  such  admissions  is  also  receivable.(3)  The 
plaintiff's  title  to  sue,  or  the  character  in  which  the  plaintiff  sues,  or  in  which 
the  defendant  is  sued,  is  frequently  admitted  by  the  acts  and  conduct  of  the 
opposite  party ;  and  in  some  cases,  the  admission,  thou^^h  not  strictly  an 
estoppel,  is  practically  conclusive.  Thus,  if  B  has  dealt  with  A  as  fanner  of 
the  post-horse  duties,  it  is  evidence  in  an  action  by  A  against  B  to  prove  that 
he  is  such  farmer  :  and  payment  of  money  is  an  admission  against  the  payer, 
that  the  receiver  is  the  proper  person  to  receive  it.(4)  So  also  suppression  of 
documents  is  an  admission  that  their  contents  are  unfavourable  to  the  party 
suppressing  them  (v.  ante).  When  A  brings  an  action  against  B  to  recover 
possession  of  land,  he  thereby  admits  B's  possession  of  the  land.(5)  Mere  sub- 
scription of  a  paper,  as  witness,  is  not  in  itself  proof  of  his  knowledge  of  its 
content8.(6)  When  a  landlord  quietly  suffers  a  tenant  to  expend  money  in 
making  alterations  and  improvements  in  the  premises,  it  is  evidence  of  his 
consent  to  the  alterations.(7)  And  when  a  party  is  himself  a  defradant  (whether 
in  a  civil  or  criminal  proceeding),  and  is  charged  as  bearing  some  particular 
character,  the  fact  of  his  having  acted  in  that  character  will,  in  all  cases,  be 
sufficient  evidence,  as  an  admission  that  he  bears  that  character,  without 
reference  to  his  appointment  being  in  writing.  Thus  upon  an  indictment 
against  a  letter-carrier  for  embezuement,  proof  that  he  acted  as  each  was 
held  to  be  sufficient,  without  showing  his  appointment.(8)  Delay  in  suing 
to  enforce  alleged  rights  may  be  construed  as  an  admission  of  their  non- 
exi8tence.(9)  Conversations  that  explain  a  man's  conduct  are  admissible  m 
evidence.(lO)  As  to  written  and  oral  admissions,  see  a.  17,  post ;  and  for  further 
instances  of  admissions  by  conduct,  see  the  next  paragraph  but  one. 
statements  In  English  law  such  statements  are  said  sometimes  to  be  admissible  as 

tngu^r*"   forming  part  of  the  vague  and  unsatisfactory  term  res  gettee.     The  fixst  Bzpla- 
aS?**"*"*    nation  declares  that  mere  Oatetnents  as  distinguished  from  acts  do  not  oonstitnte 
conduct.     "It  points  to  a  case  in  which  a  person  whose  conduct  ia  in  dispute 
mixes  up  together  actions  and  statements ;  and  in  such  case  those  actions  and 
statements  may  be  proved  as  a  whole.    For  instance,  a  person  is  seen  running 

W  Tht  Collator  of    OoraVkpur  v.  Palakdhari  »,  pott;  Powell,  Ev..  277. 
Sintk,  12  A.,  1,    12,  46  (1889),  and  notee  to  ■•  (4)  Roaooe,  N.  P.  Kv.,  67;    Sadfordv.  M'I»- 

13,  pott.  loth,  3  T.  K.,  <32 ;  Peaeock  v.  Harrit,  10  EmI, 

(2)  Taylor,  Bv.,  Jf  104,  804,  and  casea  there  104 ;  Jamu  v.  Bion,  2  Sin.  t  St.,  a06 ;  Taylor, 

cited.    The  original  draft  of  the  Evidence  Act  Ev.,  p.  697  note;    Norton,  E^.,  p.  114;  aa  to 

contained  the  following  section  :  ° '  A  conduct  of  estoppel  arising  from  the  acta  of  a  party,  «•(  *. 

any  party  to  any  proceeding  upon  the  occasion  115,  pott. 

of  anything  being  done  or  said  in   his  presence  (5)  Slanford  \,  Hurltlont,  L.  R.,  9  Ch..  1I& 

in  relation  to  matters  in  question,  and  the  things  («i)  Hording  v.   Crethom,  1  Esp.,  68. 

so  said  or  done,  are  relevant  facts  when  they  ren-  (7)  Doe  v.  Allen,  3  Taunt.,  78,  80 ;  Doe  v.  Pyc. 

der  probable   or   improbable  any  relerant  fact  I  Esp.,  366 ;  Seale  v.  Parkin,  I  Esp.,  229 ;  5laa. 

alleged  or  denied  in  reapect  of  the  person  so  con-  Icy  v.   White,  14  East.,  332. 
ducting  himself."    The  provisions  of  this  propos-  (8)  Roscoe,  Cr.  Ev.,  7;  R.  \.  Borrttl,  6  C.  A 

ed  section   are,   however,  incorporated  in  other  P.,  124;  «ee  s.  91,  exception  (1),  post,  and  note* 

parts  <rf  the  present  Act ;  see  present  section,  s.  thereto.     Set  Taylor,  Ev.,    {  173. 
11,  post,  a.  114,  iUusU.  (g),  (A);  i'leld,  Ev.,  16^  (9)  JnggtantOk   v.    Syud    Shah  Jlnhomud,  14 

166  ;  aa  to  conduct  of  family  showing  recognition  B.  L.  R.,  386  (1874);  Rujendro  Xath  v.  Jofen4ro 

of  family  arrangement,  see  Bhubaneswari  Devi  v.  .Vo<*,  14  M.  I.  A.,  67  (1871)  s.  c,  15  W.  R.  (P.  C) 

Baritoran  Surnia,  6  C,  724  (1881).  41. 

(8)  Melkuieh  v.  Cottie!-,  15  Q.  B.,  878 ;  and  s.  (lO)  B.  v.  Oandfietd,  2  Co.  C.  C,  43. 
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down  a  street  in  a  wounded  condition,  and  calling  out  the  name  of  his  assailant, 
and  the  circnmstsnces  under  which  the  injuries  were  inflicted.   Here  what  the 
person  says  and  what  he  does  may  be  taken  togetber  and  proved  as  a  whole."(l) 
A  statement  may  be  admissible,  not  as  standing  alone,  but  as  explaining  conduct 
in  reference  to  relevant  facts.    So  it  was  held  that  the  answers  to  his  superior 
officer  given  by  an  accused  person  in  explanation  of  an  official  irregularity 
could  be  proved  against  him  if  subsequently  ascertained  to  be   false.(2)  Conduct 
may  be  equivocal  without  statements  explanatory  and   elucidatory  of   it. 
Statements  accompanying  acts  are  in  fact  part  of  the  res  gesUr.  just  as  much 
as  the  acts  themselves.  They  are  often  absolutely  necessary  to  show  the  animus 
of  the  actor.  They  have  been  styled  verbal  act8.(3)   Thus  a  payment  by  a  debtor 
may  be  explained  by  his  request  to  apply  it  to  a  certin  debt.     If  a  debtor 
leaves  home,  his  intent  to  avoid  his  creditors  may  be  shown  by  what  he  said 
when  leaving.(4)     The  declarations  are  not  admissible  simply   because  they  ac- 
company an  act :  the  latter  itself  must  be  in  issue  or  relevant :  the  admissibility 
of  such  a  statement  depends  upon  the  light  it  throws  upon  an  act  which  is  itself 
relevant.(5)     The  Evidence  Act  makes  'those  statements  admissible,  and  those 
only,  which  are  the  essential  complements  of  acts  done  or  refused  to  be  done, 
80  that  the  act  itself  or  the  omission  to  act  requires  a  special  significance  as  a 
ground  for  inference  with  respect  to  the  issues  in  the  case  under  trial."(6)    It  is 
every  declaration  that  accompanies  and  purports  to  explain  a  fact  that  will  be 
received,  e.  g.,  a  declaration  that  is  equivocal,(7)  or  is  a  mere  expression  of 
opmion,(8)  or  is  obviously  concocted  to  serve  a  purpose;  (9)  in  other  words,  the 
statements  must  really  explain  the  acts,(  10)  and  the  declaration  must  relate  to, 
and  can  only  be  used  to  explain,  the  fact  it  accompanies  and  not  previous  or 
subsequent  fact8(l  1)  unless  the  transaction  be  of  a  continuous  nature.(12)  "  It  is 
sometimes  said  that  the  declaration  and  act  must  be  by  the  same  person. (13) 
But  though  such  declarations  are  often  the  only  ones  material,  the  rule  is  by 
no  means  so  strictly  confined.    It  is  an  every-day  practice  in  criminal  cases 
to  receive  the  declarations  of  the  victim,  as  well  as  those  of  the  assailant.  So, 
in  cases  of  conspiracy,  riot,  and  the  like,  the  declarations  of  all  concerned  in 
the  common  object,  although  not  defendants,  are  admissible.(l4)    It  has,  in- 
deed,   been   held    that   unless   some  such    common  object  be  proved,   the 


(1)  i.  T.  Abimltak,  lapra,    395,  396,  per  Petbe-  declarations  which  can  txptain  such  facts,  may 

nm,C.J.:  "  Bat  the  case  wonld  be  Tery  differ-  be  received  in  evidence;"  If ri;M  v.  TatAam,  supra, 

entif  some  paanr-by  stopped  him  and  suggested  per  Baron  Park.     See  Steph.  Dig.,  p.  161. 

)  name,  or  aaked  some  qnestion  regarding  the  (6)  K.  v.  Rama  Birapa,  3  B.,  12,    17  (1878). 


tnnmnkm.     If    a   person  were   foond   making  per  West,  J. 

•sek statements  wHhont  any  qaestion  first  being  (7)  R.  v.    BUm,  supra;  R.  v.  WaintcrijU,  13 

saksd,  thso  his  statements  might  be  regarded  as  Cox,  171 ;  Roscoe,  X.  P.  Ev.,  53. 

a  pact  ol  hia  oondaot.    But  when  the  statement  (8)  Wright  v.  TaHam,  supra. 

■  aade  merely  in  reponse  to  some  qnestion  or  (9)  Tkompsonv.  Tretmaton,  supra ;  R.    v.  Abra- 

okjteUou  it  shows  a  state  of  things  introduced,  hanu,  2  C.  ft  K.,  550;  Brodie  v.  Brodie,  44  L.  T.  N. 

not  by  tite  laet  in  issae,  but  by  the  interposition  S.,  307  ;  Starkie,  £v.,  89 ;  and  tee  American  cases, 

of  something  else.  "     lb.,  but  see  i6.,  400,  per  and   authorities  in   Phipson,  Ev.,   3rd   Ed.,  48. 

Mahaood,  J.,  and  atUe.  (10)  See  remarks  in  R.  v,  Rama  Birapa,  supra. 

(S)  R.  T.  Oanfk,  4  Bom.,  L.  R.,    284  (1902).  (11)  ifyde  v.  Palmer,  surpa. 

(3)  Noctoa,  St.,  106,  Balemait  v.  Bailtg,  5  T.  (12)  Benniaon  v.  CartwrijU,  supar  ;  Rawton  v. 
R.,  SIS ;  Hyiie  v.  Patmer,  3  B.  &  8.,  667 ;  32  L.  Haig,  2  Bing.,  99. 

J.,  Q.  B.,    126:    Beawwon  v.    Cartwright,  5   B.  (13)  Howe  v.  MalUn,  27  W.  R.    (Eng.),  340; 

*  S.,  1.  40  L.  T.,  196. 

(4)  Baltmau  t.  BaOt^,  supra;  Roscoe,  N.  P.  (14)  R.  v.  QoraoH,  21  How.  St.  Tr.,  520 ;£.  v. 
P.y.,  U.  Hunt,  3  B.  4b  AM.,  574;  R.  v.  O'ConneU,  Arm. 

(5)  AiyU  ▼.  Doe  i.  TaOiam,  7  A.  ft  E.,  313,  ft  Tr.,  R.,  275 ;  the  present  section  deals  only  with 
3S1 ;  A.  T.  BU**,  ib.,  050 ;  Bgit  v.  Palmtr,  supra ;  tatementa,  by  farlitt :  the  declarations  mentioned 
Rosooev  N.  P.  Et.,  53 :  '*  when  any  facts  are  in  the  text  would  be  admissible  under  s.  10,  po»l, 
proper  cTideace  upon  an  issue  all  oral  or  written 
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declaistions  of  participants,  if  neithei  parties  nor  agents,  are  inadmissible  ;(1) 
but  this  limitation  cannot  be  taken  as  invariable  for  the  exclamations  of 
mere  by-standers  may  sometimes  be  both  material  and  edmissible  evidence.(2) 
The  declarations  are  no  proof  of  the  fact  they  accompany  ;  the  existence  of 
the  latter  most  be  established  independently."(3)  As  to  the  admissibility  of 
declarations  as  evidence  of  mental  and  physical  conditions,  see  the  fourteenth 
section,  poit.  Illustrations  {j)  and  (k)  are  illustrations  of  statements  accom- 
panying and  explaining  the  conduct  of  a  person  an  offence  against  whom  is 
being  enquired  into.  Under  these  illustrations,  the  terms  in  which  the  com- 
plaint was  made  is  relevant.(4)  "A  distinction  is  to  be  marked  here  between 
a  bare  statement  of  the  fact  of  rape  or  robbery,  and  a  comj)laint.  The  latter 
evidences  conduct :  the  former  has  no  such  tendency.  There  may  be  some- 
times a  difficulty  in  discriminating  between  a  statement  and  a  complaint. 
It  is  conceived  that  the  essential  difference  between  the  two  is  that  the 
latter  is  made  with  a  view  to  redress  or  punishment,  and  must  be  made  to 
some  one  in  authority — the  police,  for  instance,  or  a  parent,  or  some  other 
person  to  whom  the  complainant  was  justly  entitled  to  look  for  assistance 
and  protection.  The  distinction  is  of  importance ;  because  while  a  com- 
plaint is  always  relevant,  a  statement  not  amounting  to  a  complaint  will 
only  be  relevant  under  particular  circumstances,  e^.,  if  it  amounts  to  a 
dying  declaration,  or  can  be  used  as  corroborative  evidence."(5)  The 
present  section,  so  far  as  it  admits  a  statement  as  included  in  the  word 
"  conduct,"  must  be  read  in  connection  with  the  25th  and  26th  sections,  piM, 
and  cannot  admit  a  statement  as  evidence  which  would  be  shut  out  by 
those  sections.(6) 

^ In  the  second  Explanation  "  statement "  includes  documents  addressed  to 

gijSSjffy**  a  peiBon  and  shown  to  have  come  to  his  actual  knowledge.(7)  The  statements 
oondnot.  whether  oral  or  written  must  affect  the  conduct ;  if  they  cannot  be  shown  t» 
have  done  so  they  are  inadmissible  imder  this  section.  "Statements  made  in 
the  presence  of  a  party  are  admissible  as  the  groundwork  of  ids  conduct. 
Thus,  if  a  man,  accused  of  a  crime  is  silent,  or  flies,  or  is  guilty 
of  false  or  evasive  responsion,  his  conduct  is,  coupled  with  the  statements, 
in  the  nature  of  an  admission,  and  therefore  evidence  against  himsell  His 
flight  or  false  responsion  would  be  equivocal  per  se,  and  might  be  unintel- 
Hgible  without  our  knowledge  of  what  led  to  it.  His  act  upon  the  statement, 
and  the  statement  are  so  blended  together,  that  both  form  part  of  the  res 
gesUf,  and  on  this  ground  again  the  statement,  is  as  receivable  as  the  act.  In 
point  of  fact,  it  is  the  conduct  of  the  party  upon  the  statement  being  made, 
that  is  the  material  point ;  the  statements  themselves  are  only  material  as 
leading  up  to  and  explaining  that."(8)  The  mere  fact  that  statements  have 
been  made  in  a  party's  presence,  or  documents  found  in  his  possession,  tjiougfa 
it  may  render  them  admissible  against  him  as  original  evidence — e.g.,  as  show- 
ing knowledge  or  complicity — will  afford  no  proof  per  se  of  the  truth  of  their 
contents  ;  the  ground  of  reception  for  the  latter  purpose  is  that  the  party  has. 


(1)  n.  V.  PttckeriM,  7  Coi,  79 ;  Bruct  v.  Act.  R.  v.  LiUyman,  31  L.  J.,  383  (Jane  SOtb. 
Nieolupolo,  11  Ex.,  189.  1898) ;  2  Q.  B.  (1896),  167  I.  L.  R. ;  S.  v.  Oiionu, 

(2)  See  note  (14),  p.  47an(<  .(uch  erideDcemay  1905,  I  K.  &,  961. 

be  admiiaible  under  i.  6,  ante,  ace  a.  6,  Ultut.  (a),  (o)  Norton,  Et.,  114.     Bte  Wills'  Et.,  11. 

ftnd  note,  ante.  («)  «•  v-  *^»>k».  14  B.,  260  (1889). 

(3)  Phipson,  Ev.,  3rd  Ed.,  48  et  seq.  (7)  DluBt.  (A),  ante;  Bifht   t.  Tatliam,  npra. 

(4)  A*  to  the  Engluh  rule  on  tbia  point,  tie  (8)  Norton,  St.,  106,  107.  "It  ia  ■  goieral 
Stepb.,  Dig.,  p.  162;  Taylor,  Et.,  f  581 ;  Roacoe,  rule  that  a  atatement  made  in  tbe  presence  ttthr 
Cr.,  Et.,  26;  aee  X.  ▼.  UaeionaU,  supra ;  Norton,  prisoner,  and  wbioh  be  might  have  caotradicte<r 
Et.,  114;  Whitley  Stokes,  827.  It  has  recently  it  untrue,  is  eridenoe  against  him,"  per  FkU^ 
l>een  declared  in  the  aame  terms  as  those  of  the  J.,  in  B.  v.  MaUory,  16  Cox,  466,  468. 
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bvhia  conduct  or  silence,  admitted  the  accuracy  of  the  assertions  made."(l) 
In  the  case  of  statements  made  to,  or  in  a  party's  presence,  he  m&y  either 
reply  to  them  or  keep  8ilent,(2)  or  his  conduct  may  be  otherwise  affected 
by  them.(3)  When  the  statement  in  reply  accompames  and  explains  an  act 
other  th»n  the  statement,  it  may  be  relevant  under  this  section  or  the  sec- 
tion  relating  to  oral  or  documentary  admissions  ;  when  it  is  unaccompanied 
by  any  act,  it  may  be  relevant  under  the  latter  sections.  Such  ststements 
made  in  a  party's  presence  and  replied  to,  will  be  evidence  asainst  him  of 
the  facts  stated  to  the  extent  that  his  answer  directly  or  indirectly  admits 
their  truth.(4)  But  a  party's  silence  will  render  statements  made  in  his  pre- 
sence evidence  against  him  of  their  truth(5)  only  when  he  is  reasonably  called 
on  to  reply  to  such  statements.  Care  must  be  taken  in  the  application  of  the 
maxim  qui  iacet  consentire  videtur  -(silence  gives  consent) :  for  in  many  cases, 
but  little  reliance  can  be  placed  on  this  circum8tance.(6)  Admissions  from 
nlence  or  acquiescence  frequently  occur  with  reference  to  unanswered  letters 
or  failure  to  object  to  an  account.  Here  the  question  will  also  be  whether 
there  was  any  duty  or  necessity  to  answer  or  object.  The  rule  has  been  stat- 
ed by  Bowen,  L.  J.,  to  be  that,  silence  is  not  evidence  of  an  admission,  unless 
there  are  circumstances  which  render  it  more  reasonably  probable  that  a  man 
would  answer  the  charge  made  against  him  than  that  he  would  not."(7)  A 
man  is  not  bound  to  answer  every  officious  letter  written  to  him.    Though 


(1)  Phiptoa,  Er.,  3cd  Ed.,  220,  aod  »athori- 
tin  cited  at  head  of  oommentsiy.  A  party  may, 
OD  nmilar  gronndi,  be  aSeoted  by  the  acqoiescenoe 
d  his  agent*  or  others  for  whose  admissioiia  he 
is  re«pooiibk>,  ib.;  Batter  v.  Woman,  3  L.  T.  N. 
8.,  741 ;  Price  t.  Wooikotue,  3  Ex.,  <16 ;  and 
•cc  seetioii,  mpra. 

(2)  nhtt.  (9),  nut ;  IftiU  t.  Jatie,  2  C.  *  K., 
70t,  npra. 

(3)  lUnit*.  (/).  (»),  ante. 

(4)  T.  pott,  ti.net  teq..  PhipMO,  Et.,  3rd  Bd., 
MO !  Taylor,  Et.,  |  816 ;  Jone*  v.  Morrett,  1  0.  * 
K.,  2M;  K.  r.  John,  7  C.  *  P.,  324;  ChiU  r. 
Grace,  2  C.  ft  P.,  193  ;  S.  v.  Vtlth,  3  F.  ft  F.,  276, 
sod  note  to  this  case  in  3  Buss.  Cr.,  488. 

(6)  Utile  V.  JaVU,  supra ;  Baytlep  t.  Oymer, 
1  A.  ft  E.,  166 ;  Price  v.  Burta,  6  W.  B.  (Eng.), 
10;  B.  T.  Vox,  1  F.  ft  F.,  90;  «.  V.  MaUory,  18 
Cox,  468. 

|«)  SeeCktM  t.  Oroee,  2  C.  ft  P.,  193 ;  per  Tad- 
dy  Serjt. :  "  The  not  making  an  answer  may  on- 
der  some  eiicamstsncee  be  qnite  as  strong  aa 
the  making  one :  "  }MrBest,C.  J.,  "  Beally  it  is 
most  dangatons  evidence.  A  man  may  say  this 
is  impertinent  in  yon,  and  I  will  not  answer  your 
qaestion.  "  Bte  also  Moore  r.  Bmilh,  14  Serg. 
4  R.,  393;  Lmey  t.  MoufUl,  6  H.  ft  N.,  229 ;  Witie- 
man%  v.  WalpoU  (1891),  2  Q.  B.,  634;  Norton, 
Et.,  113.  "  So  statements  made  in  a  party's 
piesence  daring  a  trial  are  not  generally  receiv- 
able against  him  merely  on  the  ground  that  he  did 
Dot  deny  them,  for  the  regularity  of  Judicial  pro- 
ceedings pieTentithe  free  interposition  allowed 
m  ordinary  oonTers«t>oo :  Meien  v.  Andretm, 
1  H.  ft  M.,  836;  B.  T.  Appleb,/,  2  Stwkie,  H. 
P.  C,  38 ;  JJ.  T.  Tnmer,  1  Moo.  C.  C,  347 ; 
Chad  T.  Orace,  supra.    Etou  here,  however,  cases 

W,  I.E 


may  ooour  in  whioh  the  refusal  of  a  party  to 
repel  a  charge  made  in  a  Court  of  Justice : 
Simpson  v.  Robinton,  12  Q.  B.,  612;  or  to 
cross-examine  or  contradict  a  witness;  B.  v. 
Coyle,  7  Cox,  74 ;  or  to  reply  to  an  affidavit : 
Morgan  t.  Kvant,  3  C.  ft  F.,  169,  203, 
Frttman  r.  Cox,  8  Ch.  D.,  148;  Bampitn 
V.  WaUie,  27  Ch.  D.,  261,  may  aSoid  a  strong  pre- 
sumption that  the  imputations  made  against 
him  are  correct.  "  In  Sookram  Miattr  v.  IF, 
Crowiv.  1»  W.  B.,  283-286  (1873),  Phear,  J.: 
said:  "  It  is  true  that  sQence  on  the  part  of  a  de- 
fendant during  the  trial  of  a  case  in  regard  to  any 
matter  brought  against  him  in  the  course  of  the 
case  might  possibly  be  of  some  value  afterwards 
irrespective  of  the  decree,  as  amounting  to  an 
admiasion  on  his  part  that  that  which  was  alleg- 
ed and  with  regard  to  which  he  had  kept  silence 
was  true."  See  Phipson,  Ev.,  3rd  Ed.,  220, 
and  tee  American  OAses  there  cited :  and  Cunning- 
ham '  s  Ev. ,  96  and  96.  So  when  a  judge  at  a  trial 
made  a  proposal  as  to  the  course  of  proceedinga 
in  the  presence  of  counsel  who  raised  no  objec- 
tion, it  was  held  not  open  to  counsel  subsequently 
to  question  the  propriety  of  the  course  to  which 
he  bad  impliedly  given  his  assent ;  Morriek  v. 
Murrey,  13  H.  ft  W.,  62,  and  "  if  a  client  be  pre. 
sent  in  Court  and  stand  by  and  see  his  solicitor 
enter  into  terms  of  an  agreement  he  is  not  at 
liberty  afterwards  to  repudiate  it."  Stein/en 
V.  Svinfen,  24  Beav.,  649,  669. 

(7)  Wiedemann  v.  Walpole,  supra  at  p.  639 ; 
and  see  per  Willes,  J.,  in  Rieharde  v.  OeUaily,  L. 
R.,  7  C.  P.  at  p.  131 ;  the  relation  between  the 
parties  must  be  such  that  a  reply  might  be  rea- 
sonably expected.  Norton,  Ev.,  113 ;  Bd%nrd» 
V.  ro««»,  6  M.  ft  O.,  824.     "  The  only  fair  way  of 


Digitized  by 


Google 


50  EXPLANATORY   FACTS,  [S.  9.] 

ananswered,  a  letter  may  be  evidenoe  of  a  demand.{,l)  The  mere  failure  to 
answer  or  object  will  not  generally  imply  an  admi88ion.(2)  But  it  u  otherwise  if 
the  writer  is  entitled  to  an  answer ;  so,  in  the  case  of  a  letter  written  hj  Ato  B,to 
which  the  position  of  the  parties  justifies  A  in  expecting  an  answer, — as  when 
the  subject  of  it  is  a  contract  or  negotiation  before  pending  between  them,— 
the  silence  oiB  maybe  important  evidence  against him.(3)  Among  merchants 
an  account  rendered  will  be  regarded  as  allowed  if  it  be  kept  for  any  luigth 
of  time  without  making  an  objection  :  and  objection  to  one  item  only  may 
imply  assent  to  the  other8.(4)  Letters  and  other  papers  found  in  a  party's 
possession  will  occasionally  in  a  civil  suit  be  evidence  against  him,  as  raising 
an  inference  that  he  knows  tiieir  contents  and  has  acted  upon  them  ;  ana 
they  are  frequently  received  in  criminal  prosecutions.  So,  also,  the  oppor- 
tunity of  constant  access  to  documents  may-  sometimes,  by  raising  a  presump- 
tion that  their  contents  are  known,  and  of  non-objection,  afioid  ground  for 
affecting  parties  with  an  implied  admission  of  the  truth  or  correctness  of  such 
contentB.(6)  Thus  the  rules  of  a  club  or  the  proceedings  of  a  society  recorded  by 
the  piopei  officer  and  accessible  to  the  members(6)  or  an  account-book  kept 
openly  m  a  club-room  (7)  are  evidence  against  the  members.  On  similar 
grounds,  books  of  account  which  have  been  kept  between  master  and  servant, 
tradesman  and  shopman,  banker  and  customer  or  co-partner8,(8)  will  ooca- 
sionally  be  admitted  as  evidence  even  in  favour  of  the  party  by  whom  they 
have  been  written,  provided  that  the  opposite  party  has  had  ample  oppor- 
tunities  for  testing  nom  time  to  time  the  accuracy  of  the  entrieB.(9) 

SunM»S?*'  9'     Facts   necessary   to  explain   or  introduce  a  fact  in 

JJ^dSoe     issue  or  relevant  fact,  or  which  support  or  rebut  an  inference 
JJJJJ*"'      suggested  by  a  fact  in  issue  or  relevant  fact,  or  which  estab- 
lish the  identity  (10)  of  any  thing  or  person  whose  identity  is 


•toting    the   rule  of  law  ia,   that  in  every  OMe  <4)  Taylor,    Bv.,    |    810,    and    oaaa*     then 

yoo  molt  look  at  all  the  oircnnutanoeg  under  which  cited. 

the  letter  wat  written,  and  you  must  determine  (;>)  Taylor,  Br.,}  SIS.     Sm  note*  to  i.  14,  fatl. 

for  yonreelt  whether  the  oircamatanoee  are  such  (S)  SafftU  r.  Uutgruve,  2  C.  A  P.,  686 ;  AUr- 

that  the  retoialto  reply  alone  amoont*  to  an  ad-  son  v.  Clay,  1  Sterkie,  408 ;  A»pittl  r.  Btntmbt, 

mission:"    p<r    Kay,   L.  J.,  in   Iftedemaan  t.  6  Ex.,  147. 

WalvoU,  2  Q.  B.  (1891),  MI ;  and  see  }i«r  Jenkins,  (7)  If  OsM  t.  Adamim,  1  PhiUippe,  Et.,  S3«. 

C.  J.,  ia  B.  V.  Bal  Qtnaaikar  28  B.,  at  p.   491  (8)  8tt  Lindley,  Partnership,  536,  6tii  Ed.,  and 

(I004j  cases  there  cited  :  and  note  to  s.  18,  }»<(. 

(1)  Norton,  Et.,  »6.  a**  also  Roscoe,  N.  P.  (9)  Taylor,  Et.,  {  812,  and  cases  there  cited; 
Et.,  83.  as  to  books  of  a  Company  see  lindley,  Compsay 

(2)  See  Fairlie  v.  DtrUon,  3  C.  ft  P.,  103 ;  Law,  312  ;  Phipson,  Et.,  3rd  Ed.,  222,  223,  328 ; 
' '  what  is  said  U>  a  man's  (ace  he  is  in  some  d^ree  and  books  of  Corporations,  Taylor,  Et.,  ]{ 1781 
called  on  to  contradict,  if  hedoee  not  acquiesce  —1783 ;  Phipson,  Et.,  3rd  Ed.,  222,  223,  328 ; 
in  it,  but  it  is  too  much  to  say  that  a  man  1^  Boscoe,  N.  P.  St.,  123,  214 — ^218  ;  Oiaat  «o 
omitting  to  answer  a  letter  admit  the  truth  of  Corporations,  317 — 319 ;  and  note  to  s.  38,  yMl 
the  stotements  it  contains,' '  per  Lord  Tenderden;  (10)  See  as  to  identity.  Introduction  to  ss.  48 — 
or  ' '  that  eTery  paper  a  man  holds  purporting  81,  fott  (opinion  CTidenoe).  Wigmore,  Et.,  |  410 
to  charge  him  with  a  debt  or  liability  is  eWdenoe  <<  ft'  Witnesses  may  stete  their  belief  as  to  the 
•gainst  him  ;"  Dot  f.  Fmnkit,  11  A.  ft  E.,  792,  identity  of  persons  present  in  Court  or  not  and 
jKT  Lord  Denman,  and  see  RUkardt  ▼.  OtOaUfl,  may  also  identify  absent  peiwms  by  photographs 
L.  R.,  7  C.  P.,  127  i  VUiemafm  t.  WalfdU.  produced  and  proved  to  be  theirs  [Phipson,  Br., 
supra.  3rd  Ed.,  383 :  Fnik  v.  FriA,  L.  R.  P.  D.  (1896), 

(3)  Lucy  T.  MoufUt,  8  H.  ft  N.,  229 ;  Bdmards  p.  74 ;  notes  to  s.  36,  pott :  Introdnctico  to  a. 
T.  TonUs,  supra  ;  Riehardtonv.  Ihinn,i  Q.  B.,  46— 60,  ]x>«f;  Rogers  Expert  Testimony,  {  1 40]. 
218 ;  OtttUtt  T.  Skene,  14  Q.  B.,  604 ;  Fairlie  v.  The  same  rule  applies  to  idsntification  of  things 
i>eii<oii,  supra ;  Frtetnan  t.  Cox,  supra  i  Hawtpden  (A.)  It  is  well  settled  that  (or  certain  pstpasas 
V.  If  aS<«,  supra.  photographs  may  be  received  in  evidence    Thus 
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relevant,  or  fix  the  time  or  place  at  which  any  fact  in  issue 
or  relevant  fact  happened,  or  which  show  the  relation  of 
parties  by  whom  any  such  fact  was  transacted,  are  relevant 
in  so  far  as  they  are  necessary  for  that  purpose. 

Ittustrationa. 

(a)  Tbe  question  is,  whether  a  given  dooament  ia  the  will  of  A. 
The   atete   of  A't  proporty  and   of  his  family  at  the  date  of  tiie  alleged  will  may 
be  relevant  faots.(l) 

(i)  A  8U«e  B  for  a  libel  imputing  diagraoeful  conduot  to  A  ;  B  afiBrms  that  the  mat- 
ter alleged  to  be  libelloas  is  true. 

Hie  position  and  relation  of  the  parties  at  the  time  when  the  libel  was  published 

may  be  relevant  facta  as  introductory  to  the  facta  in  issue. 
The  particulars  of  a  dispute  between  A  and  B  about  a  matter  unconnected    with 
the  alleged  libel  are  iixdevant  though  the  fact  tliat  there  was  a  dispute  may 
be  relevant  if  it  affected  the  relations  between  A  and  B.{2) 

(e)  A  is  aoODsed  of  a  crime. 
The  faiet  that,  soon  after  the   commission  of  the  crime,   A  absconded  fiDom  his 

house,  is  relevant,  under  section  8,  as  conduct  sobseqnent  to,  and  affected  by, 

facts  in  issne. 
The  fact  that  at  the  time  when  be  loft  horn-,  he  hud  sadden  and  urgent  bosineas 

at  the  place  to  which  he  went,  is  relevaat,  as  tending  to  eacplain  the  fact  tliat 

be  left  home  suddenly. 
Ilia  details  of   ihe  bunnees  on  which  he  left  are  not  rdevant,   except  in  ao  far 

as  they  are  necessary  to  show  that  the  bniineas  was  snddsn  and  urgent.(8) 

((f)  A  sues  B  for  inducing  C  to    break  a   oontntct  of  servioe  'made  by  him  with 
A.  C,  on   leaving  A'»  service,   says  to  A,  '  I  am  leaving  you  beoaoM  B  has  made  me 


vkaaaver  it  is  important  that  the  tcetu  (n  quo  be  too  remote  and  would  waste  too  mooh  time, 
riuiald  be  desocibed  to  the  jxiry,  it  i*  competent  It  is  niffioient  to  show  that  there  wm  a  qnaml, 
to  tattrodooe  in  erideooe  a  photographie  view  of  Norton,  Er.,  117.  Bimjuou  t.  Bobimtm,  12  Q. 
it.  8o  also  in  an  Mtioo  to  reoorer  damagea  B..  811 ;  «e«  *.  14,  ilfaut.  (e),  foM. 
far  iwanlt  eommitted  with  a  rawfaida,  a  plaintiff  (3)  The  prenunptian  or '  inference  '  uiaing 
«■«  aDowad  to  faitrodnce  a  ferrotype  of  liia  l)aok  from  the  act  of  afaaoooding  ia  thna  '  rebnttad.' 
takaa  three  days  after  tbe  injury,  the  p«son  talt-  The  fact  of  abaooiding  ia  in  itself  eqaivooal.  It 
tig  tfaa  aame  having  testifled  that  it  was  a  oor-  may  be  the  leanlt  of  gmlty  knowledge  or  ooo- 
reetrepreaentatiao.  Bogers'  op,  eit.  Harris'  Law  scienoe,  or  it  may  be  perfeotly  inmooent.  Any 
«f  Idantifieatian,  H  12, 167—178,  362,  S90,  642.  thing  therefore,  tliat  the  party  says  at  the  time 
Aa  to  photograpliic  oopiea  <rf  writings  for  pnr-  of  the  act  ia  receivable  as  exflanatory  of  a  rels- 
paae  of  eompariaon,  ace  s.  73,  fOtt.  vant  act.  It  woold  alao  be  leoeirable  as  part 
(1)  As  explanatory  or  introdaotory.  Alao  of  therM^uMiand  aaadeplaration  acoompanying 
whan  the  qnaetion  ia  will  or  no  will,  anoh  facta  an  act.  The  question  frequently  ariaea  in  ban- 
nay  oontiadiot  or  support  the  terms  of  the  alleged  kraptcy,  when  it  is  necessary  to  decide  whether 
viB  wliemoe  forgery  might  be  preaomed  or  nega-  leaving  ttie  honae  ia  an  act  of  bankruptcy  or  not. 
tived.  Saeh  facta  wonld  than  ' '  rebnt  or  sup-  In  order  to  prove  the  intent  with  which  the  ban- 
port  an  interaaae  anggeated  by  a  fact  in  iasoe."  kmpt  departed  from  his  dwelUng-hooae  evidence 
(NertCB,  Kv.,  116).  It  ia  to  be  observed  that  the  of  what  he  said  is  admisaihie  as  forming  part  of 
Imtlam  and  nottheeonatmetionolthe  will  ia  here  the    rs*  gulm.     Norton,  Bv.,  118;  Boaooe^  N. 


in  iasna.    Aa  to  evidence  of  snrronnd-  P.  Sv.,  62 ;  Battamn  v.  BoiUf,  6  T.  R.,  SIS  ; 

lag  dceanstaaoes  in  aid  of  ooostmotioo.  Me  In-  Anibrom  v.  Oieadon,  Oa.  t.,  Hardw.,  267  i  Jionei 

tradnotioB  to  Ckap.  VI,  jntt.  v.  0.  W.  Jty.  Co.,  1  Q.  B.,  61 ;  Smilk  v.  OraaMr. 

(2)  Tbe  objwst  with  which  what  wooU  other-  1  N.  C,  S86.    The  detaila  jnst  aa  in  illnat.  (6)  are 

wise  be  eeBatenl  matter  ia  reoeivable  here,  ia  to  not  admiaaible  genaia%  except  as  corroborating 

show  the  wmlict  or  mniw  of  the  libe!ler>  thoogh  the  allegation  of  the  suddenness  and  urgency  of 

to  ao  into  the  foil  detaila  al  a  quairel   would  the   emergency    which    caaaed    the     depaxtore. 
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a  better  ofiFer.'  This  statement  is  a  relevant  fact  as  explanatory  of  C'l  conduct, 
whioh  is  relevant  as  a  fact  in  iasue.CM 
(c)  A,  aoonaed  of  theft,   is  seen  to  give   the  stolen  property  to  B,  who  is  seen  to 
gire  it  to  A'»  wife.  B  says,  as  he  deliyers  it,  '  A  says  yon  are  to  hide  this.'  B'a  statement 
ia  xtkrant  M  explanatory  of  a  fact  which  is  part  of  the  traaBaction.(2) 

{J)  Aia  teied  for  a  riot,  and  is  proved  to  bare   marched  at  the  head  of  a  mob. 
Theories  of  the  mob  are  relevant,  as  explanatory  of  tbe  nature  of  the  transaction-tS)- 

Principle. — As  the  7th  and  8th  sections  provide  generally  for  the  admis- 
sion of  facts  catuative  of  a  fact  relevant  or  in  issue,  the  present  section  may 
be  said  generally  to  provide  for  facts  exflanatxury  of  any  suchfact.(4)  There 
are  many  incidents  which,  though  they  may  not  strictly  constitute  a  fact  in 
issue,  may  yet  be  regarded  as  fonning  a  part  of  it,  in  the  sense  that  they 
accompany  and  tend  to  explain  the  main  fact,  such  a^  identity,(5)  names, 
dated,  places,  the  description,  circumstances  and  relations  of  the  parties 
and  other  explanatory  and  introductory  facts  of  a  like  nature.(6)  The 
particulars  receivable  will  necessarily  vary  with  each  individual  case ;  it 
IS  not  all  the  incidents  of  a  transaction  that  may  be  proved  ;  for  the 
narrative  might  be  run  down  into  purely  irrelevant  and  unnecessary  detail.(7) 
By  the  answers  to  some  of  such  questions,  if  sufficiently  particular  for  the- 
pnrpose  the  fact  is  indimdwdiaed.{S)  See  also  Cktmmentary,  fott. 
s.  8  ("Fad.  ")  8.  11  (RebutUd  of  inference,  etc.) 

s.  8  ("  Fact  in  ittve.")  s.  3  ("  BeUvant.") 

Steph.  Dig.,  Art.  9  ;  Steph.  Introd. ;  Phipson,  Ev.,  3rd  Ed.,  48 ;  Cunningham.  Er.,  98 ; 
Norton,  Ev.,  116;  Wills'  Ev.,  47;    Wigmore,  Et.,  S§  410—416. 

OOMMBNTART. 
■xpuma-  ^^  seventh  section,  ante,  provides  for   evidence  of  the  state  of  things 

toiT  fiaots  under  which  relevant  facts  or  facts  in  issue  happened,  and  the  14th  and 
16th  sections,  post,  for  evidence  of  similar  facts,  closely  connected  with  the 
main  fact,  and  explanatory  of  it.  Evidence  in  support,  and  particularly 
in  rebuttal,  of  inferences  is  of  a  similar  explanatory  character.(9)  The 
eleventh  section  is  very  like  the  present  one  as  to  rebutting  an  inference 
and  forms  an  instance  of  sections  overtopping  one  another .(10)  All  the 
abovementioned  facts  qualify,  explain,  or  complete  the  main  fact  in  some 
material  particular.  A  statement  which  can  be  shown  to  be  explanatory 
under  this  section  may  be  admissible  irrespective  of  whether  the  person 
against  whom  it  is  given,  heard  it,  or  was  present  when  it   was  made(ll) 

Deolaraticnu  made  or  letten  written  during  absence  the   rioters,  joint  and  common,  for  the  pcrpetra- 

from  home,  are  tdmianble   as  original  evidence,  tion  of  a  wrongful  act.  "     Norton,  Kr.,  118.     In- 

(inoe  the  deaprtore  and  abaence  are  regarded  aa  H.  r.    Hunt,    3    B.  ft  Aid.,    S66,    578,  evidnce 

one  continuing  act.     Taylor,  Ev.,  J{  S88,  S89.  given  of  banners  and    inscriptions  was    held  to 

(1)  V.    fott  ;    Uaiky  v.  Carter,  8  New  Hamp.  be    properly    admissible    to    show   the    general 

R.,  40 ;  AvJmmiy  v.  Thaekr,  Spink  and  otkera  character  and  intention  of  au  assembly. 

0  B.  L.  R.,  107.  (4)  Cunningham,   Er.,  98. 

(i)  V.  po$t.  (5)  5ee  Norton,   £r.,   119;  B.  r.  Bieimtn,  S 

(8)  ItiB  illustration  is  foonded  on  the  cose  of  East.,  P.  C,  1036;  A.  v.  Sooney,  7  C.  ft  P.,  S17  ; 

«.  V.  Lord  Otorjt  Gordon,  21    How.  St.Tr.,  6U,  *.  v.  Fwtty,  6  C.  ft  P.,  81 ;  Wills'  Ev.,  47. 

529.     "  In  the  case  put,  the  cries  would  be  made  (6)  See  R.  v.  Amir  Khan,  9  B.  L.  R.,  SO,  SO, 

in  the  presence  of  the  leader,  though  they  were  61  (1871). 

the  cries  of  third  parties,  not    of  himself;    bis  (7)  Phipson,  Ev.,  3rd  Ed.,  48;  the  facts  are 

silence  would  be  equivalent  to  an  admission  that  relevant,  "  in  so  far  as  they  are  ntctttary  for 

he  accepted  and   acquiesced  in  those   cries   as  that  purpose,'  s.  9,  mpra. 

ezplanatccy  of  the  common  objects  of  himself  as  (8)  Bentham  cited  in  Norton,  Ev.,  44. 

well  as    cl  those  he  led.    Under  the  eflect  of  (9)  lUust.  (e). 

the  next  seotico  such  cries   would  be  evidence  (lO)  Norton,  Er.,  116,  and  Introdaotioo,  •«<<;.. 


against  the  acouaed,  eren  it  he  was  not  present,  (U)  Bet  illusts.   (d),   («). 

npoD  proof  tt  a  conspiracy  between  himself  and 
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fiat  it  is  necessary  to  distinguish  the  purpose  for  which  it  is  admissible.     "  It 
is  presumed  that  the  statements  made  by  C  in  the  one  case,  and  B  in  the  other 
[illusts.  (d),  (e),  ante]  are  only   to  be  receivable  as  evidence  that  such  state- 
mente  were   made,    as  declarations   accompanying    and  explaining  an  act, 
not  of  the  truth  of  them  as  affecting  B  oi  A  respectively.    Without  some  proof 
of  authority  given  by  the  parties  to  be  affected,  to  those  making  the  state- 
ments,  it  is  clear  that  a  very  dangerous  innovation  is  introduced,  whereby 
persons  may  suffer  in  life,  person,  or  property   by  statements  put  into  their 
mouths  behind  their  backs ;  a  principle  which  the  law  of  evidence  has  hitherto 
entirely  eschewed. "(1)    Identity  may  be  thought  of  as    a  quality  of  a  person 
or  thing.    The  essential  assumption  is  that  two  persons  or  things  are  thought 
of  as  existing  and  that  the  one  is  alleged  because  of  common  features  to  be 
the  same  as  the  other.  The  process  of  inference  operates  by  comparing  common 
marks  found  to  exist  in  the  two   supposed  separate  objects  of  thought  with 
reference  to  the    possibility  of  their  being  the  same.     It  follows  that  its  force 
depends  on  the  necessariness  of  the  association  between  the  mark,  and  a  single 
object.    Where  a  circumstance,  feature  or   mark  may  commonly  be  found 
associated  with  a  large  number  of  objects,  the  presence  of  the  feature  or  mark 
in  two  supposed  objects  is  little  indication  of  their  identity  because  on  the 
general  principle  of  relevancy  the    other   conceivable  hypotheses   are  so  nu- 
merous, i.e.,  the  objects  that  possess  that  mark  are  numerous,  and  therefore  two 
of  them  possessing  it  may  well  be  different.     But  where  the  objects  possessing 
the  mark  are  only  one  or  a  few,   and  the  mark  is  found  in  two  supposed 
instances    the    chances  of  the  two  being  different   are  nil  or  are    compara- 
tively small.    For,  simplicity  sake  the  evidential  circumstances  may  thus  be 
spoken  of  as  a  mark.     But  in  practice  it   rarely  occurs  that   the  evidential 
mark  is  a  single  circumstance.    It  is  by  adding  circumstance  to  circumBtance 
that  we  obtain  a  composite   feature  or  mark  which,  as  a  whole,  cannot  be 
sapposed  to  be    associated  with  more  than  a  single  object.(2)  In  the  under- 
mentioned  case(3)  one  of  the  questions   in  issue   as  to  the  pedigree  of  a 
certain  family  being  whether  one  0  S  was  son  of  B  8,  or  of  one  M  8  belonging 
to  a  totally  different  family  from  that  of  B  8,  an  attested  copy  of  a  rubkar  (or 
Magistrate's  judgment)  in  some  proceedings  long  anterior  to  the  suit  was  ten- 
dered in  evidence  in  which  rubkar  6  8  was  described  as  the  eon  of  B  8.    It  was 
A«W  that  the  rubkar  was  admissible  in  evidence  imder  the  provisions  of  this 
section.    Where  one  of  the  main  questions  for  determination  in  a  case  was 
whether  a  document  impugned  was  or  was  not  presented  before  the  Begistrar 
by  one  N  8,  &  comparison  of  the  thumb-impression  of  the  person  who  present- 
ed the  document  with  that  of  N8,  was  held  to  be  admissible  under  this 
section  if   the    similarity  of  those  impressions  could  establish  the  identity  of 
that  person  with  N  8.(i)    It  often  happens  that  a  place  or  a  time  is    marked 
significantly  by  an  utterance  there  or  then  occurring,  so  that  the  identifica- 
tion of  it  may  alone  be  made,  or  not  be  made  by  permitting  the  various 
witnesses  to  mention  the  utterance  as  an  identifying  mark.   The  utterance  not 
being  used  as  an  assertion  to  prove  any  fact  asserted  therein  is  not  obnoxious 
to  the  hearsay  rule  and   may   therefore  be  proved  like  any  other  identifying 
mark.    The  utterance  cannot,  however,  be  used  as  having  any  assertive  value. 
Prom  this  use  of  identifying  utterances  the  following  superficially  similar  uses 

'   (DNorton,  Et.,  118, 119;  j>ereo)i<ro,  Conning-  residence  and   other    circunuUnces   of  personal 

ham,  Et.,  98  96 ;  it  will  ke  seen  from  the  illustra*  history,  ib.,  §413. 

tiona  thenuelves  that  the  statement  in  illnst.  (d)  (3)  Sadkan  Singh  v.  Kanayi  Dichit,  18  A.,  98 

isrelevamtaa  explanatory  otC>  conduct:  and  in  (1895). 

(e>  of  "  4  tae<  whidt  ts  part  of  Iht  tratuaction."  (4)  R.  v.  Fakir  3IahomtJ.  1  C.  W.  N.,  33,  34 

(2)  Wigmoie's  Eridenoe,  {  411.     Cironmstan-  (1896);    m*  as  to  identity,  ante,  p.  SO  n.  (10) 

•es  identiiying  penons  are  corporeal  maiks,  voice,  and  port,  s.  11,  and  Introductions  to  ss.  46—61. 

awotal    peculiarities,  clothing,  weapons^  name. 


Digitized  by 


Google 
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should  be  distingauihed  (a)  mentioning  a  third  person's  utterance  as  a  reason 
for  observing  a  particular  fact,  (b)  mentioning  it  as  a  reason  for  recollecting  a 
particular  fact;  (c)  using  one's  own  prior  utterances  of  a  fact  to  corroborate 
one's  present  testimony  and  repel  the  suggestion  of  recent  contrivance^  ■ ; 

Things  said         10.     Where  there  is  reasonable   groimd  to  believe  that 
oonwinitor  two  or  moie  persons  have  conspired  together  to  commit  an 
toomn!mon*ofience  or  an  actionable  wrong,  anything  said,  done,  or  writ- 
""  *'"'        ten  by  any  one  of  such  persons  in  reference  to  their  common 
intention,  after  the  time  when  such  intention  was  first  enter- 
tained by  any  one  of  them,  is  a  relevant  fact  as  against  each  of 
the  persons  believed  to  be  so  conspiring,  as  well  for  the  purpose 
of  proving  the  existence  of  the  conspiracy  as  for  the  purpose 
of  showing  that  any  such  person  was  a  party  to  it. 

lUuttration. 

Raosonsble  ground  exiata  for  believing  that  A  has  joined  in  a  conspiracy  to  wage  wai 
against  the  Qaeen. 

The  {acts  that  B  procured  arms,  in  Europe  for  the  purpose  of  the  conspiracy,  C  collect- 
ed money  in  Calcutta  for  a  like  object,  D  persuaded  persons  to  join  the  conspiracy  in 
Bombay,  E  published  writings  advocating  the  object  in  view  at  Agra,  and  F  traoamitted 
from  Delhi  to  0,  at  Kabul,  the  money  which  Chad  collected  at  Calcutta, and  the  cMitents 
of  a  letter  written  by  E,  giving  an  account  of  the  conspiracy,  are  each  relevant,  both  to  ^ove 
the  existence  of  ihe  conspiracy,  and  to  prove  A^t  complicity  in  it,  although  he  may  hare 
been  ignorant  of  all  of  them,  and  although  the  persons  by  whom  they  were  done  were  strang- 
ers to  him,  and  although  they  may  have  taken  place  before  he  joined  the  conspiracy  or  after 
he  left  it. 

Principle.— The  rule  which  says  that  a  man  shall  be  chargeable  with  the 
acts  and  declarations  of  his  agent  or  fellow-conspirator  is  not  a  rule  of 
evidence.  (2)  A  conspiracy  makes  each  conspirator  liable  under  the  criminal 
law  for  the  acts  of  every  other  conspirator  done  in  pursuance(3)  of  the 
conspiracy.  Consequently  the  admissions  of  a  co-conspirator  may  be 
used  to  afEect  the  proof  against  the  others  on  the  same  c^^ditions  as  his 
acts  when  used  to  create  their  legal  liability.  The  inctusioa  of  tort-ftason 
enacts  the  same  rule  in  its  apphcation  to  civil  liability  for  torts.(4)  The 
tests  therefore  are  the  same  whether  that  which  is  offered  is  the  act  or  the 
admission  of  the  co-conspirator  or  joint  tort-feasor ;  in  other  words  the 
question  is  one  of  substantive  law  and  its  solution  is  not  to  be  sought  in  any 
principle  of  evidence.(5)  The  principle  is  substantially  the  same  as  tiiat  which 
regulates  the  relation  of  agent  and  principal.  When  various  persons  conspire  to 
commit  an  o£Eenoe  or  actionable  wrong  {e.g.,  co-trespassers  or  other  to>t-/awort) 
each  makes  the  rest  his  agents  to  carry  the  plan  into  execution.  The  acts 
done  by  any  one  in  reference  to  the  common  intention  (v.  post)  is  considered  to 
be  the  act  of  all.  These  acts  are  themselves  evidence  of  tiie  corjms  ddkti,  die 
conspiracy  to  be  established  ;  they  are  relevant  "  for  the  purpose  of  proving 
the  conspiracy,"  as  well  as  the  part  which  each  conspirator  took  in  it.(6) 


(1)  Wigmore,  Et.,  }  416.  £v.,  121  ;  Taylor,  Ev.,  f  590 ;  3  Ron.  Cr.,  143, 

(2)  Prof.  Thayer  in  Amerioan   Law  ReTiew,  144;  Best,  £▼.,{  808 ;  R.  v.  AmirKka%,ii.  l^ 
ZV,  80.  R.,  36  (1871);   8.o.,  17  W.    R.  Cr.,  16;  Ji.   v. 

(3)  5m,  however,  a*  to  this,  note*  pott.  Amiruidi*,  9  B.  L.  R.,  36  (1871) ;  (.o.,   16  W. 

(4)  fin  R.  T.  BarimeU,  11  Eaet.,  678,  686.  R.  Cr.,  26,  and  caws  there  and  in  the  tezt-booka 
(S>)  Wigmore,  Ey.,  |  1079.  (««tini)  eited. 


(6)  Steph.  Dig.,   Note  HI,  p.    160;    Norton, 
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8.  8  (  "  SeUvanL  "  )  s.  186.    {Faei  proposed  to  be  proved  only  ad- 

8.  8  (  "  Fact.  "  )  misiible  on  proof  of  tome  other  fact.) 

Steph.  Dig..  Art.  4,  and  Note  III ;  Taylor.  Ev.,  {$  690—697 :  Best,  Er..  §  608 ;  3  BasseU's 
Crimea,  109—176;  Norton,  Ev.,  120 ;  BoMoe.  Cr.  Ev.,  12th  Ed.,  367—379 ;  Mayne's  Penal 
Code^  M.  107,  I21A;  Will*,  Ev.,  116—118  ;  Wigmore,  Ev.,  §  1079. 

OOHHXNTART. 

The  provisions  of  the  section  are  wider  than  those  of  the  English  Law  nnamiaswsT 
according  to  which  the  act  or  declaration  must  have  been  done  or  said  in  the 
execution  or  furtherance  of  the  common  purpose. (1)  Thus  mere  narratives  and 
admissions  of  past  events  have  been  held  to  be  inadmissible  as  such  as  against 
any  conspirators,  except  those  by  whom,  or  in  whose  presence,  such  state- 
ments were  made.(2)  Under  the  present  section  anTthing  said  ur  done  in  refer- 
ence to  the  common  intention  is  admissible,  and  thus  the  contents  of  a  letter 
written  by  a  co-conspirator  giving  an  cteeount  of  the  conspiracy  is  relevant 
anmst  the  others,  even  though  not  written  in  support  of  it  or  in  furtherance 
Of  t(.(3)  It  is  not  necessary  that  the  co-conspirator,  whose  act  or  declaration  it 
is  sought  to  prove,  should  be  tried  or  indicted. (4)  The  act  or  declaration  of  the 
co-conspirator  may  have  been  done  or  made  by  a  stranger  to,  and  in  the  absence 
of.  the  party  against  whom  it  is  offered  ;  or  without  his  knowledge,  or  before 
he  joined  the  combination  ;(5)  or  even  after  he  leftit.(6)  This  last-mentioned 
provision  is  contrary  to  the  English  rale,  according  to  which  acts  and 
declarations  of  others  are  not  admissible  against  a  conspirator  if  done  or 
made  after  his  connection  with  the  conspiracy  has  ceased.(7) 

There  must  be  an  issue  as  to  the  existence  of  the  conspiracy,  and  "reason- 
able ground^'(8)  for  belief  in  the  existence  of  the  conspiracy  must  be  shown, 
before  evidence  is  given  of  the  acts  of  persons  who,  but  for  such  conspiracy, 
would  be  strangers  to  one  another. (a)  The  existence  or  fact  of  conspiracy  must 
be  proved  before  evidence  can  be  given  of  the  acts  of  any  person  not  in  the 
presence  of  the  prisoner.  This  must,  generally  speaking,  be  done  by  evi- 
dence of  the  party's  own  acts.(  9)  But  owing  to  the  difficulties  in  the  way  of  such 
proof  a  deviation  has,  in  many  cases,  been  made  from  the  general  rule,  and 
evidence  of  the  acts  and  conduct  of  others  has  been  admitted  to  prove  the  exis- 
tence of  a  conspiracy  previous  to  the  proof  of  the  defendants'  privity .(10)  But 
in  respect  of  sr  ^.h  conduct  a  distinction  has  been, made  between  declarations 
accompanying  4»cts(ll)  (which  are  admissible),  and  mere  detached  declarations 
and  confessions  of  persons  not  defendants,  not  made  in  the  prosecution  of 
the  object  of  the  conspiracy,  and  which  being  mere  "hearsay,"  are  not 
evidence  even,  to  prove  the  existence  of  a  conspiracy .(12)    The  persons  must 


(1)  Steph  Dig.,  Art.  4,  and  text-book*  cited,  (6)  iS«e  Iliuat.,  an«. 

■Ke.  (7)  R.  T.  Hardy,    24  How.  St.  Tr.,  718,  731 : 

it)  n.  r.  Barif,  24  How.  St.  Tr.,  718,  where  an  Taylor,  Ev.,  f  69S. 

Mceent  given  by  one  of  the  conipiratora  in  a  let-  (8)  KaitvMni  Daut  v.  KunmMni  Datti,  30 

tcr  to  a  iriend  of  hia  own  proeeedinga  in  the  matter  C. ,  083  ( 1 903)  a.o.,  7  C.  W.  N.,  808. 

■ot  intended  to  fnrther  the  common  object,  and  (9)  1  Eaat.  P.  C,    96,  cited  in  argument  in  S. 

not  brooiht  to  A'*  notice,  waa  held  not  to  be  y.  Amir  Khan,  aupra,  66  ;  Bosooe,  Or.  Ev.,  12tb 

relarantaaagainat/l.-aeeaboi?.  V.  filaie,eQ.B.  Ed.,  371. 

826;  Steph.  Dig.,  Art.  4,  lUiKts.  (a),  (t);  Taylor.  (10)  Boaooe,  Cr.   Ev..  404,  12th  Ed.,  371 ;  2 

Et.,  {  693,  694.  Starkie,  2nd  Ed.,  234. 

(3)  See  Illaatautiao  to  section  ;  and    FleU'a  (|l)  r.  a.  8,  anit. 

8t.,  te ;  Cnnningham,  Ev.,  100 ;  Whitley  Stokes,  (12)2  Storkie,  Ev.,  236,  cited  in  Roecoe.  Cr. 

W-  Ev..  12th  Ed.,  374 ;  "  the  mere  assertion  of  a 

(4)  Roecoe,  (>.  St.,  407.  408,  I2th  Ed.,  876.  '  stranger    that  a   conspiracy    existed   amongst 
(6)  See  Illnst.,  aale  ;  R.  v.  Bra»drttk,  32  How.  others  to  which  he  was  not  a  party  would,  clear- 

8t.  Tr.,  867.  868 ;  £.  V.   Jfwpky,   8  C.   &  P.,  ly,  be  inadmissible ;  and  although   the  person 

311 ;  Taylor,  Ev.,  {  692.  making  the  assertion  confessed  that  he  was  patty 
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have  conspired  together  to  commit  an  offence  or  actionable  wrong.  There 
must  have  been  some  pre-concert.  A  conspiracy  within  the  terms  of  thia  sec- 
tion contemplates  something  more  than  the  joint  action  of  two  or  more 
persons  to  commit  an  offence.  If  that  were  not  so,  the  section  would  be 
applicable  to  any  offence  committed  by  two  or  more  persons  jointly  with 
deliberation,  and  this  wonld  import  into  a  trial  a  mass  of  hearsay  evi- 
dence, which  the  accused  persons  wonld  find  it  impossible  to  meet.(l)  (b)  After 
the  existence  of  a  conspiracy  has  been  established,  the  particular  defen- 
dant must  be  proved  to  have  been  parties  to  it.(2)  (c)  After  these  two  facts  have 
been  proved  the  acts  and  declarations  of  other  conspirators  in  reference 
to  their  common  intention  may  in  all  cases  be  given  in  evidence  against 
the  defendants ;  and  under  the  present  section,  letters  written  and  declara- 
tions made  by  any  of  the  conspirators  which  are  not  part  of  the  ret  gestte  of 
the  conspiracy  and  are  in  the  natare  of  mere  admiseionsare  admissible  as  against 
the  rest.  (3)  "It  is  necessary  to  prove  the  existence  of  a  conspiracy,  and  to 
connect  the  prisoner  with  it  in  the  first  instance,  when  you  seek  to  give  in  evi- 
dence against  him  the  declaration  of  a  co-conspirator ;  and  having  done  so, 
you  are  then  at  liberty  to  give  in  evidence  against  the  prisoner  acts  done  by 
any  of  the  parties,  whom  you  have  connected  with  the  conspiracy  ;  but  when 
a  party's  own  declarations  are  to  be  given  in  evidence,  such  preliminary 
proof  is  not  requisite,  and  you  may,  as  m  any  other  offence,  prove  the  whole 
case  against  him  by  his  own  admission."(4)  A  conspiracy  need  not  be  es- 
tablished by  proof  which  actually  brings  the  parties  together ;  but  may  be 
shown,   like  any  other  fact,  by  circumstantial  evidence.(5) 

wben  facts         11.     Facts  not  otherwise  relevant  are  relevant — 

pot  otn#r* 

▼antbt*'  (1)  If  they  are  inconsistent    with   any  fact  in  issue  or 

5SS?'*'*"    relevant  fact; 

(2)  If  by  themselves  or  in  connection  with  other  facts 
they  make  the  existence  or  non-existence  of  any  fact  in  issue 
or  relevant  fact  highly  probable  or  improbable. 

Ittutlrationt. 
(a)  The   qaeation  ia,  whether  A  committed  a  crime  at  Calcutta  on  a  certain  day. 
The  fact  that,  on  that  day,  A  was  at  Lahore,  is  releTant.(C) 


to  it^  this  on  principle  folly  established  would  not  Ir.  Ciro.  Bep.,  461,  cited  in  Taylor,  Et.,  p.  fiSS. 

make  the  aeeertion  eridence  o{  the  fact  against  (T')  Taylor,  Er.,  {  691  i  3  Ross.,  Cr.,  I4S ;  the 

strangers  "  ib.  ;  m  also  3  Rosa.,  Or.,   144.  eridence    may    be  entirely  cironmstantial    awi 

(1)  NoftiuhrobaUiDabtev.  S.,4C.W.S.,626,  the  existence  of  the  conspiracy  collected  mm 
630  (1900).  As  to  eridenoe  of  conspiracy,  see  ooUateral  oircnmstaneee ;  B.  v.  Portoiu,  I  W.  R.> 
SMbrakmania  Aiyfar  ▼.  K.,  28  C,  797  (1901) ;  Jt.  392  ;  Rosooe,  Cr.  Et.,  12th  Ed.,  373—374.  ' '  It 
T.  Tirumal  Sedii,  24  H.,  647  (1901) ;  7'empie<on  is  perieotly  trne  that  the  dark  covertness  of  rrin* 
T.  Lavrie,  26  B.,  230  (1900).  [  conspiracy  to  cannot  often  be  laid  open,  that  conspiiarira  like 
obtain  oooTiotion  of  aconsed  person  ;  and  as  to  other  crimes  most  be  generally  supported  by  or- 
what  amounts  to  evidenoe  of  abetment  of  con.  comstantial  proof,"  per  Sir  Lawrence  Peel,  C  J.- 
ipin»y,s<,eKalUMunda  v.  J?.,  28  0.,  797  (1901).  in  «.  v.  Htdter,  p.  129  (1852). 

(2)  Roecoe,  Or.  Et.,  12th  Ed.,    374.  («)  An  alibi  the  relcTancyof  which  is  its  enlne 

(3)  T.  mipro,  and  Rosooe,  Cr.  Et.,  12th  Ed.,  inconsistency  with  the  hypothesis  that  thesocuaed 
369 :  and  as  to  proo^  generally,  t6.,  404 — 408  ;  committed  the  crime.  Norton,  Br.,  134;  see  &  t 
12thEd.,  371— 376;  TheQueen't  Ca»e,2B.  AB.,  'iSaUaramifiiJhuMi;!,  lIBom.  B.C.  R,  ia«(I874): 
810;  Morton,  Et.,  120;  3  Rnss.,  Cr.,  144,  and  and  s.  163,  iUust.  (c),  fOM ;  see  obserTStions  on 
cases  there  cited  ;  but  see  also  s.  136^  poj<.  an  alibi  as  a  defence  in  X.  t.  Pofihuimt,  II  Boa. 

(4)  Per  Pennefather,  a  J.,  in  R.  t.  MeKenmi,  H.  C.  R.,  97  (1874) ;  WilK  Ore  Et,  1(17. 
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The  fact  that,  near  the  time  when  the  orime  wag  oommitted,  A  was  at    a  dis- 
tance from  the  place  where  it  was  committed,  which  would  render  it  highly 
imfoobable,  thoagh  not  impossible,  that  he  committed  it,  is  relevant.(l) 
(b)  The  question  is,  whether  A  committed  a  crime. 

The  ciiciirastances  are  such  that  the  crime  must  have  been  committed  either 
by  A,  B,C  OT  D.  Every  fact  which  shows  that  the  crime  could  have  been 
committed  by  no  one  else,  and  that  it  was  not  committed  by  either  B,  G  or  D, 
is  relevant.(2) 

Principle. — The  object  of  a  trial  being  the  establishment  or  disproof  by 
evidence  of  a  particular  claim  or  charge,  it  is  obvious  that  any  fact  which  either 
disproves  or  tends  to  disprove  or  tends  to  prove  that  claim  or  charge  is  rele- 
vant. 

«.  8  ("Faef.")  s.    18   {Transaction  inconsi«tent  ujith  exittenre 

«.  3  (  '*  SeUvant.  "  )  o/  right  or  enstom.) 

*  8  (  "  Fact  in  tMue.  "  ) 

Steph.  Dig.,  Art.  3 ;  Steph.  Introd..  160, 161 ;  Norton,  Ev.,  124;  Whitley  Stokes,  II,  81fl; 
Oamiingham,  Ev.,  102 ;  Taylor,  Ev.,  J|  322—325 ;  Wills'  Circ.  Ev.,  patsim  ;  Roscoe,  N.  P. 
Et..  85.  86,  931,  934  ;    Wigmore,  Ev..  $$  135—144. 

OOHMBNTART. 

While  the  seventh  section  defines  the  meaning  of  the  term  'relevancy'  in  inoonsls- 
quasi-scientific  language,  the  present  section  contains  a  statement  in  popular  ^"Kj^mt- 
language  of  what  in  the  former  section  is  attempted  to  be  stated  in  scientific 
language.  The  practical  effect  of  these  two  sections  is  to  make  every  relevant 
fact  admissible  as  evidence.(2)  It  has  been  said  that  the  terms  of  this  section, 
which  are  very  exten8ive,(3)  must  be  read  subject  to  the  restrictive  operation 
of  other  sections  in  the  Act  :(4)  that  it  may  possibly  be  argued  that  the  effect 
of  the  second  paragraph  of  this  section  would  be  to  admit  proof  of  facts  of 
the  irrelevant  character  mentioned  in  the  Introduction  {ante) :  but  that  this 
was  not  the  intention  of  the  section,  is  shown  by  the  special  provisions  in  the 
following  part  of  this  Chapter  as  to  the  particular  exceptions  which  exist  to  the 
general  rules  which  exclude  as  irrelevant  the  four  classes  of  evidence  already 
mentioned  in  the  Introduction,  and  is  also  shown  by  indications  in  other  por- 
tions of  the  Act.  (5)    The  sort  of  facts  which  the   section  was  intended  to 


(1)  This  example  is  of  a  fact  rendering  the  ing  effect  had  been  added  to  it : — 'No  statement 
h^pothetieal  fact  on  the  other  side  not  positively  shall  be  regarded  as  rendering  the  matter  stated 
impiasible,  bat  highly  improbable  as  often  A>?A/y  prt)6aMe  within  the  meaning  of  this  section 
iMppens,  when  the  question  is,  whether  there  unless  it  is  declared  to  be  a  relevant  fact  under 
«« time  for  the  accused  to  have'gone  from  the  some  other  section  of  this  Act.  '  lb.,  1 61 ;  see 
place  where  he  says  he  was  to  the  scene  of  the  observations  on  this  section  in  Whitley  Stokes, 
nime  and  retamed  again.  819.     Itifito  be   observed,   however,   that  the 

(2)  This  is  a  disjanctive  hypothetical  syllo-  section  says  "  Facts  "  not  oAeriMM  relevant  (t,e., 
fism — X  is  either  ./I  or  B  or  C  ;  but  it  is  not  B  under  Bi.  C-IO,  12,  and  subsequent  sections)  are 
or  C ;  therefore  it  U  A  ;  see  Whitley  Stolces,  801,  relevant,  etc. 

note  (3);  Cunningham,    £v. ,  103 ;  Norton,  Ev.,  (6)  Steph.   Introd.,  1 00.  ;  "It  may,   for  in- 

12^  stance,  be  said  :  A  (not  called  as  a  witness)  was 

(3)  Markby,    Ev.,    17,    18.  heard  to  declare  that  he  had  seen  B  commit  a 

(4)  "Some  degree  of  latitude  was  designedly  crime.  Tliis  makes  it  highly  probable  that  Bdid 
left  in  the  wording  of  the  section  (in  compliance  commit  that  crime.  Therefore  A't  declaration  is 
with  a  suggestion  from  the  Madras  Government)  a  relevant  fact  under  s.  1 1 ,  cl.  (2).  This  was  not 
«n  account  of  the  variety  of  matters  to  which  it  the  intention  of  the  section,  as  is  shown  by  the 
mi^t  apply:"    Steph.  Introd.,  160,181.  elaborate  provisions  contained  in  the  following 

(9)  "  The  meaning  of  the  rection  would  have  part  of  the  Chapter  II  (ss.  12—39)  as  to  parti- 
been  mof«  folly  ezpresKed,  if  words  to  the  follow-  cular   classes  of  statements,  which  are  regarded 
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include,  aie  faots  which  either  exclude  or  imply,  more  or  less  distinctly,  the 
existence  of  the  faots  sought  to  be  proved.(l)  In  the  words  of  West,  J., 
this  section  "  is,  no  doubt,  expressed  in  terms  so  extensive  that  any  fact  which 
can,  by  a  chain  of  ratiocination,  be  brought  into  connexion  with  another,  so 
as  to  have  a  bearing  upon  a  point  in  issue  may  possibly  be  held  to  be  relevant 
within  its  meaning.  But  the  connexions  of  human  afEairs  are  so  infinitely 
various,  and  so  far-reaching,  that  thus  to  take  the  section  in  its  widest  ad- 
missible sense,  would  be  to  complicate  every  trial  with  m  mass  of  collateral 
inquiries  limited  only  by  the  patience  and  the  means  of  the  parties.  One 
of  the  objects  of  a  law  of  evidence,  is  to  restrict  the  investigations  made  by 
Courts  within  the  bounds  prescribed  by  general  convenience,  and  this  object 
would  be  completely  frustrated  by  the  admission  on  all  occasions,  of  every 
circumstance  on  either  side,  having  some  remote  and  conjectural  probative 
force,  the  precise  amount  of  which  might  itself  be  ascertainable  only  by  a  long 
trial  and  a  determination  of  fresh  collateral  issues,  groMring  up  in  endless 
succession,  as  the  enquiry  proceeded.  That  such  an  extensive  meaning  was 
not  in  the  mind  of  the  Legislature,  seems  to  be  shown  by  several  indications 
in  the  Act  itself.  The  illustrations  to  the  eleventh  section  do  not  go  beyond 
familiar  oases  in  the  English  law  of  evidence."(2)  All  evidence  which  would 
be  held  to  be  admissible  by  English  law  would  be  properly  admitted  under 
this  section. (3)  There  must  always  be  room  for  the  exercise  of  discretion 
when  the  relevancy  of  testimony  rests  upon  its  effect  towards  making  the 
affirmative  or  negative  of  a  proposition  "  highly  probable,"  and  with  any 
reasonable  use  of  the  discretion,  the  Court  ought  not  to  interfere.(4)  In 
order  that  a  collateral  fact  may  be  admissible  as  relevant  under  the  eleventh 
section,  the  requirements  of  the  law  are  (a)  that  the  collateral  fact  must 
itself  be  established  by  nonnally  conclusive  evidence  and  (b)  that  it  must, 
when  established,  afiord  a  reasonable  presumption  or  inference  as  to  the 
matter  in  dispute.(6) 

Any  fact  material  to  the  issue  which  has  been  proved  by  the  one  side 
may  be  disproved  by  the  other,  whether  the  contradiction  is  complete,  i.e.,  in 
consistent  with  a  relevant  fact  under  the  first  clause  of  this  section,  or  such 
as  only  to  render  the  existence  of  the  alleged  fact  highly  improbable  under  the 
second  clause.(6)  There  are  five  common  cases  of  the  argument  of  incon- 
sistency (a)  the  absence  of  the  person  charged  in  another  place  (a/t6t) ;  (6) 
the  absence  of  a  husband  {non-access),  a  variety  of  the  preceeding ;  (c)  the 
survival  of  any  alleged  deceased  person  after  the  supposed  time  of  death, 
and  (d)  the  self-infliction  of  the  harm  alleged.  Thus  the  theory  of  an  alibi  i» 
that  the  fact  of  presence  elsewhere  is  essentially  inconsistent  with  presoice  at 
the  place  and  time  alleged  and  therefore  with  personal  participation  in  the 
act.(7)  So  to  disprove  a  rape,  evidence  is  admissible  that  the  prisoner  had 
for  many  years  been   afflicted  with  a   rupture  which  rendered  sexual   inter- 


M   relevant  facta,    either  1>ecau«e  the    drcum-  prorision*  ofthe  AotMtoreloTMioy."    Cgnning- 

•tsnoeB  under  wUoh  they  are  made  iaveet  them  ham,  Et.,  IW. 

with  importance,  or  because  no  better  evidence  (S)  B.  v.  Partkudat,  II  Bom.  H.  0.  &,  90,  •! 

can  be  got."  it.  (1874) ;   R.  t.  Vajinm,  l«  B.,  414,  4tfi  (188t) : 

{I)  lb.    "  the worda 'At^My  probable' point  out  ««  note  to  s.  14,  jkm*. 

that  the  connection  betveen  the  facta  in  iwue  (3)  S.  v.   Tajiram,  supra,  4!)0,  per  Telang,  J. 

and  the  collateral    facts  sought  to  be  proved  (4)  S.  r.    Parbhidat,  supra,  9>,  per  We*t.  J. 

most  b«  so  mediate  as  to  render  the   co-existence  (5)  Bibi  Khavtr  v,    BAi  S»y>a,  6  Bom.  L>  R. 

of  the  two  highly   probable,"    per  Mitter,  J.,  983(1904). 

B-  v.    It,  J,    Vyapcoty  Mooieliar,   f.    C,  oefl,  (6)  S.  9  is  very  similar  to  the  present  aeatiOB 

662(1881).     "If  an  improperly  wide  scope  be  as  to  rebutting  an  infei«aoe ;  Norton,  Ev.,  116. 

given   to  the  section,    the  latter  might  seem  to  v.  airte, 

contain  in  itsell  and  to  rapersede  all  the  other  (7)  Wigmore,  Ev-.  H  1M(  tl  mq. 
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oonne  i]iipoa8ible.(l)  When  the  qaeation  was  whether  a  deed  was  forged  or 
not^  it  was  held  admissible  to  prove  that  the  titles  recited  in  the  deed  as 
those  of  the  then  reigning  sovereign  were  not  in  fact  then  used  by  that 
80Tereign.(2)  The  question  being  whether  A  lent  money  to  B,  evidence 
of  the  poverty  of  A  aoont  the  time  of  the  alleged  loan  is  admissible  as  tend- 
ing to  disprove  it.(  3)  Again,  under  this  latter  clause  of  the  section,  facts 
may  be  put  in  evidence  in  corroboration  of  other  relevant  facts,  if  they  render 
them  highly  probable.(4)  So  where  two  or  more  persons  have  perished  by  a 
common  calamity  such  as  shipwreck,  and  the  question  is  whether  A  survived 
B,  the  law  of  England  raises  no  presumption  either  of  survivorship  or  con- 
temporaneous death  :  but  if  any  circumstances  connected  with  the  death  of 
either  party  can  be  proved,  the  whole  question  of  survivorship  may  be  dealt 
with  as  one  of  fact,  and  the  comparative  strength,  or  skill,  or  energy  of  the 
two  sufferers  may  be  taken  into  account  in  estimating  the  probabilities  of  the 
ca8e.(5)  The  question  being,  whether  A  is  the  child  of  B,  evidence  of  the 
resemblance,  or  want  of  resemblance,  of  ^  to  JS  is  admissible. (6)  So  also 
circumstances  may  be  proved  which  render  the  fact  of  payment  of  a  debt 
probable,  as^  for  instance,  the  settlement  of  accounts  subsequent  to  the  accru- 
ing of  the  debt,  in  which  no  mention  is  made  of  it.(7)  Where  defendants 
Nob.  2  and  4  sold  a  jote  to  defendant  No.  1,  which  they  obtained  under  a 
partition,  and  subsequently  colluded  with  the  plaintiff  and  denied  the  said 
partition  as  well  as  the  sale,  the  statements  previously  made  by  them,  which 
went  to  show  that  there  had  been  a  partition  and  they  had  changed  their 
attitude  were  held  to  be  admissible  as  against  them  under  the  third  clause  of 
twenty-first  section  and  the  second  clause  of  the  eleventh  section  of  the  Evi- 
dence Act.(8)  In  a  case  in  which  the  question  was  as  to  the  permanency  of 
certain  leases  in  suit,  instances  of  alleged  recognition  of  the  successors  of  the 
grantees  were  adduced  relating  to  other  leases.  It  was  argued  that,  as  all 
the  leases  were  granted  at  or  about  the  same  time  under  similar  circum- 
stances and  on  similar  terms,  acts  and  conduct  of  the  parties  indicative  of 
an  intention  that  any  one  of  these  leases  was  perpetual  should  be  evidence  of 
a  similar  intention  with  regard  to  all  the  other  leases.  The  Court,  however, 
held  that  it  was  unable  to  accept  this  argument  as  correct  in  its  broad  gene- 
nJity.  If  it  had  been  shown  that  in  the  case  of  a  fairly  large  number  of  these 
leasM,  there  was  recognition  of  the  successors  of  the  original  grantees,  and 
such  recognition  was  not  explained  by  the  other  side  as  being  the  result  of 
anything  peculiar  to  the  leases  to  which  the  recognition  related,  the  fact  that 
the  intention  indicated  by  the  acts  and  conduct  of  the  parties  was  to  make 
these  leases  perpetual  would  make  it  highly  probable  that  the  same  was  the 
intention  with  regard  to  the  leases  in  dispute,  and  the  facts  relating  to  these 
leases  would,  therefore,  have  been  relevant  facts  under  the  second  clause  of 
this  section.  But  then  such  a  fairly  large  number  of  instances  were  not 
proved  and  the  instances  so  far  as  they  were  proved  had  been  explained  as 
being  either  insufficient  or  as  being  the  result  of  peculiarities  in  the  circum- 
stances   of  the  leases  to  which  they  belonged.(9)  When  the  question  was 

(1)  I  Usle,  P.  C,  «3S ;  Best,  Ev.,  {  4K>.  (7)  CoImU  v.  Budd,  ICftmp.,  27  ;  as  also  that 

<2)  Laig  /«y'«  «MS,    10  St.  Tr.,  615  ;  Steph.  the  party  claiming    to  hare  paid  the  debt  waa 

Dig.,  Alt.   9,   illost.  (4) ;  see  also  Field,  Er.,  p.  afterwards  in  possession  of  the  docament  creating, 

W,  note-  it :  Brembriigi  v.  Otborne,  1  Starkic,  374 ;  see  for 

(S)  Oowiiar  r.  Dotdint,  13  Ir.  C.  L.,  241,  cited  simUar  cases,  Taylor,  Er.,  §§  178,  138  ;  Best,  Ev., 

inPhipeon,  Er..  3rd  Ed.,  95.  f  40S;  and  other  cases  dealt  with  by  these  au- 

(4)  Norton,  Et.,  124,  thors  under    the  head  of  presumptive  evidence. 

(1)  Tiytar,  Ev.,  {203;  Best,  Ev.,  $410;  (/»-  (8)  £t6t  Oyannessa  v.    Miummat    Mohankun- 


'  V.  Wimt,  4  D.  H.  *  O.,  638  :  Wing  v.       «tua,  2  C.  W.  N.,  91    (1897). 
^sfrase,   8  H.  L.  C,  163.  (9)  A'arMoyA    7)ya(  v.  Aim  .Varatn,  30  C.,883, 

(l>)  Bamoiy  v.  BaiUie,    42  Ch.  D.,  282,  290.       896,  897   (1903). 
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whether  a  deceased  person  had  married  a  lady  and  a  draft  of  a  will  not  written 
by  the  testator  himself  and  containing  no  mention  of  the  lady  was  tendered 
in  evidence  under  this  section  it  was  held  to  be  inadmissible  inasmuch  as  it 
was  not  a  written  statement  made  by  the  deceased  te8tator.(l)  As  to  the 
question  of  admissibility  of  judgments  under  this  section,  see  notes  to  the 
thirteenth  section  j)oat.{2) 

On  questions  of  title,  repeated  acts  of  ownership  with  respect  to  the 
same  property  are,  under  the  thirteenth  section,  post,  receivable,  and  even  acts 
done  with  respect  to  other  places  connected  with  the  locus  in  quo  by  "  such  a 
common  character  of  locality  as  to  give  rise  to  the  inference  that  the  owner 
of  one  is  likely  to  be  the  owner  of  the  other  "(3)  are  sometimes  under  the 
present  section  receivable.  In  Jones  v.  WMiatns,{i)  Parke,  B.,  said  that 
"  evidence  of  acts  in  another  part  of  one  continuous  hedge  adjoining  the  plain- 
tiffs land  was  admissible  in  evidence  on  the  ground  that  they  are  such  acts  as 
might  reasonably  lead  to  the  inference  that  the  entire  hedge  belonged  to  the 
plaintiff."  "  In  other  words,  they  are  facts  which,  by  the  eleventh  section  of  the 
Evidence  Act,  are  relevant,  because  they  make  the  existence  of  a  fact  in  issue 
highly  probable."(5)  When  a  question  as  to  the  ownership  of  land  depends 
on  the  application  to  it  of  a  particular  presumption,  capable  of  being  rebutted, 
the  fact  that  it  does  not  apply  to  other  neighbouring  pieces  of  land  similarly 
mtutated  is  deemed  to  be  relevant.(6)  So  when  the  question  is,  whether  A, 
the  owner  of  one  side  of  a  river,  owns  the  entire  bed  of  it,  or  only  half  the  bed 
at  a  particular  spot,  the  fact  that  he  owns  the  entire  bed  a  little  lower  down 
than  the  spot  in  question  is  deemed  to  be  relevant.(7)  In  like  manner  it 
has  been  held  that  when  the  question  is,  whether  a  piece  of  land  by  the  road- 
side belongs  to  the  lord  of  the  manor,  or  to  the  owner  of  the  adjacent  land, 
the  fact  that  the  lord  of  the  manor  owned  other  parts  of  the  slip  of  land  by 
the  side  of  the  same  road  is  relevant.(8)  And  in  a  suit  brought  by  the  plain- 
tiff against  several  defendants  to  prevent  encroachments  by  ^e  defendants, 
it  was  held  that  the  admission  of  one  of  the  defendants,  in  a  previous  suit  to 
which  the  other  defendants  were  not  parties,  as  to  the  common  character  of  the 
portion  of  the  land  between  his  house  and  the  plaintiff's,  and  also  a  similar 
statement  in  a  deed  put  in  by  another  of  the  defendants  to  prove  his  title  to 
his  own  house,  were  admissible  in  evidence  to  establish  the  common  character 
of  the  entire  lane  as  alleged  by  the  plaintiff.  The  fact  of  common  ownership 
of  other  parts  of  the  lane  should  be  treated  as  relevant  to  the  issue  as  t«  the 
common  character  of  the  entire  lane  on  the  principle  laid  down  in  this 
section.(9)  Where  one  of  the  main  questions  for  determination  in  a  c^se  was 
whether  a  document  then  impugned  was  or  was  not  presented  before  the 
Registrar  by  one  N  S  Sk  comparison  of  the  thumb-impression  of  the  person 
who  presented  the   document   with    that  of  N  8  was  held  to  be  admissible 


(1)  Baji  aaboov.Aynhabai,  7  C.   W.  N.,  SSft  NtUh,  24  C,  2S9  (1896). 
<1«03),  (.  c.  27  B.  485.  (4)  Supra  at  p.  331. 

(2)  And  Tepu  Khan  v.  Safani  JUoImn,  2  C.  (6)  Naro  Vinayak  v.  AarMari  16  B..  \ii,  128 
W.  W.,  501  (1898) ;  Lakskman  v.  Amrit,  2i  K,  (1891),  per  Sargent,  C.  J.,  referred  to  io  BM 
698,     599   (1900).  Oyannuta  v.  Muimmat  Mobarakunnttm     3   C, 

(S)  J<m«»  T.  Winiam;  2  M.  ft  W.,  326;    BrU-  W.  K.,  91,  94  (1897). 

tow  T.  Cormitan,  3  App .  Cas.,  641,  670 ;  A'et'K  (6)  Steph.  Dig.,  Art .  3. 

T.  Devomhirt,  8  App.  Oa«.,  135;  Lord  Advoatle  (7)  76. ;  Jonu  v.  ft'iUiam*,    2  M.  ft  W.,    328 

V.  Lord  Blatttyrt,  4  App.  Ca«.,  791 ;  Taylor,  Ev.,  tte  note  to  a.  13,  poit) ;  folloired  in  Kan  Vinaj/mk 

H  322—326 ;  Ro«coe,  N.  P.  Ev.,  86,  86,  931,  934  ;  v.  A'arAart,  ante. 

Steph.  Dig.,  Art.  3  ;  »<«  note  to  s.  18,  port.    The  (8)  76. ;  Dot  T.  Ktmp,  7  Bing. ,  332 ;  2  Uing. 

rale  in  Jona  t.  WiUiamt,  2  H.  ft  W.,  326,  and  N.  C,  102  ;  Taylor,  Er.,  {{  320-S26. 

Lord  Advocate  v.  Lord  Blantyre,  4  App.  Cas.,  791,  (9)  A'ore  Vinyak  v.  Xarkari,  sopra. 
vaa  oheerved  upon  in  Mohini  Mohan  v.  Promoda 
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ondei  the  second  clause  of  this  section  if  dissimilarity  of  the  impressions  made 
the  identity  of  that  person  with  N  S  improbable.(l) 

12.     In  suits  in  which   damages  are  claimed,   any  fact  1°  «iit» 
which  will  enable  the   Court  to    determine  the  amount  of'aot»««>d- 
damages  which  oueht  to  be  awarded,  is  relevant.  abf«  court 

00  t^  deter- 

mine 
Princi];»l» — In  suits  in  which  damages  are  claimed,  the  amount  of  the^«"™*  **■• 
damages  is  a  fact  in  is8ue.(2)    See  Note,  post.  ™  ov&n 

M.  a    ("  Fact.  ")  8.   8   (  "  BeUvant.  ") 

s.  66  ("  Character  at  affecting  damages.  ") 

Boaooe,  N.  P.  Ev.,  paseim,  tub  voe.  "  damages  "  j  Norton,  Ev.,  124;  Civ.  Pr.  Code, 
as.  121,  382;  Mayii«  on  Damagee,  4th  Ed.  (1884) ;  Alexander's  "  Indian  Case  Law  on  Torto," 
Srd  Ed.,  1891 ;  PoUook  on  Torts,  2nd  Ed.,  1890 ;  Aot  IX  of  1872  (Contract  Act),  ss.  73—75, 
117.  118,  126,  160—162,  164,  180,  181,  206,  206,  211,  212,  225.  236,  269 ;  Cunningham  and 
Sheidiard's  Indian  Cratract  Aot,  6th  Ed.,  1892. 

00MUBNTAR7. 

Damages  which  are  the  pecimiary  satisfaction  which  a  plaintiff  may  Damages, 
obtain  by  success  in  an  action,  are,  unless  expressly  admitted,  deemed  to  be 
put  in  issue  ;  (3)  damages  may  be  claimed  either  in  actions  or  contract  (4)  or 
tort.  (5)  The  question  as  to  when  damages  may  be  recovered,  and  the  amount 
of  damages  recoverable  in  particular  suits,  as  well  the  defences  pleadable  in 
such  suits,  is  a  portion  of  the  particular  branch  of  the  substantive  law  under 
the  provisions  of  which  these  suits  are  brought ;  (6)  and  therefore  the  present 
section  does  not  specify  how  the  facts  made  relevant  by  it  are  to  be  related 
with  the  injured  property,  person  or  reputation,  but  lays  down  generally,  that 
evidence  tending  to  "  determine,"  i.e.,  to  increase  or  diminish  the  damages  is 
admissible.  (7)  Thus  in  an  action  for  Ubel,  other  libellous  expressions  by  the 
defendant,  whether  used  before  or  after  the  commencement  of  the  suit,  are 
sometimes  admissible  for  the  plaintiff,  to  show  the  malevolence  of  the  defen- 
dant, and  so  to  enhance  damages.  On  the  other  hand,  evidence  of  circum- 
stances, which,  according  to  the  law  of  libel,  have  the  effect  of  mitigating 
damages,  are  admissible  in  evidence  for  the  defend  ant.(8)  In  an  action  for 
breach  of  promise  of  marriage,  the  plaintiff  may  give  evidence  of  the  defen- 
dant's fortune,    for  it  obviously  tends  to  prove  the  loss  sustained  by  the 

(1)  S.  r.  fakir    Mahomtd,  1  C.  W.  N.,  pp.  33,       mitigation  and  aggravation  ot  damages  may  be 
M  (ISM)S  V.  ante,  t.  119,  n.  1.  further  illuatrated  by  the  decided  cases  on  action 

(2)  Set  Whitley  Stokes,  go] ,  n,  (6).  ior  seduction,  assault,  false  imprisonment,  trea- 
ts) See  Bescoe,  M.  P.  Ev.,  86  and  Rules,  1883,       pass,  trover,  etc.   Thus  where  the  defendant  had 

O.  zzi,  B.  4  :  evidence  in  mitigation,  i6.,  878.  given  the  pUintiff  in  charge  of  a  constable  for 

(4)  See  Contraot  Act  (IX  of  1872),  ss.  73 — 75,  felony,  he  was  allowed  to  show  reasonable  ground 

117,  118.  128,  IbO— 1S2,  164,  180,  181,  209,  20«,  of  suspicion  in  mitigation  of  damages.     CAtnit  v. 

ill,   212.   22fi,  23fi,   2S9.  Morrit,  Ry.  i,  M.,  424  ;    v.  Roucoe,  N.  P.  Ev., 

{t)  See   Alexander'a    '*  Indian  Case   Law  on  pauim,  tub  tioc.  "  damagee  ":  Norton,  Ev.,  126. 

Tarta,"  Srd  Ed.,  1891,  pp.  3-II,  196,  2«1, 216, 217,  So  also  in  actions  for  assault,  the  provocation  ofler- 

217,  244,  XSI,  271,  277  and  ;.awi<i<  ;  Pollock  on  ed  by  the  plaintiff  would  be  relevant  under  this 

Tocta,  Sod  Ed.  (1890) ;  Draft  Indian  Civil  Wrongs  section  :  in  the  cose  actions  against  Railway  Com- 

Bin,  A.,  p.  617.  panies  for  injuries  received,     the  position,  and 

(6)  See  Hayne  on  Damages,  4th  Ed.  (1884);  circumstances  and  earnings  of  the  plaintiff,  the 
Boeeoe,  M.  P.,  St..  tub.  toe.  "  Damages.  "  precautions  taken  by  the  Company,  and  the  con- 

(7)  Noctoo,  Et.,  124 ;  Boscoe,  N.  P.  Ev.,  86.         tributory  negUgence,  if  any,  of  the  plaintiff.  Set 
(•)  Bea«eo  N.  P.  Ev.,  864.  878 ;  evidence  in       Cunningham,   Ev.,   106. 
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piamtiff ;  but  not  in  an  action  for  adultery  ;(1)  noi  for  seduction  ;(2)  not  for 
malicious  prosecution,  for  it  is  nothing  to  the  purpose  in  an  action  on  tort 
"whether  the  damages  come  out  of  a  deep  pocket  or  not."(3)  Injury  to  the 
feelings  is  irrelevant  in  an  action  on  contract  as  an  element  of  damage ;  but 
in  actions  on  tort  heavy  damages  may  be  given  on  this  score.  In  HamliiiY. 
Great  Northern  Railtoay  Compant/,H)  it  was  said  :  "  The  case  of  a  contract  to 
marry  has  always  been  considered  as  a  sort  of  exception,  in  which  not  merely 
the  loss  of  an  establishment  in  life,  but,  to  a  certam  extent,  the  injury  to  a 
person's  feelings  in  respect  to  that  particular  species  of  contract,  may  be 
taken  into  account ;  but,  generally  speaking,  the  rule  is  this  :  in  the  case  of 
a  wrong,  the  damages  are  entirely  with  the  jury,  and  they  are  at  liberty  to 
take  into  consideration  the  injury  to  the  party's  feelings  and  the  pain  he 
has  experienced,  as,  for  instance,  the  extent  of  violence  in  an  action  of 
assault ;  and  many  topics,  and  many  elements  of  damage,  find  place  in  an 
action  for  tort,  or  wrong  of  any  kind,  which  certainly  have  no  place  what- 
ever in  an  ordinary  action  of  contraot.*'(5)  The  leading  case  on  the  anbject 
of  damages  in  the  case  of  breach  of  contt&oir--Hadley  v.  Baxendale(6) — ^is  the 
foundation  of  the  rule  contained  in  section  73  of  the  Indian  C!ontract  Act: 
accotding  to  which  rule  the  damages  which  the  plaintiff  ought  to  receive 
should  be  such  as  naturally  arose  in  the  usual  course  of  things  from  the 
breach,  or  such  as  the  parties  knew,  when  they  made  the  contract,  to  be  likdy 
to  result  from  the  breach  of  it.  All  facts  showing  the  amount  of  such 
damage  are  relevant  under  this  section  ;  but  no  damages  can  be  ordinarily  re- 
covereid  by  an  action  of  contract  that  are  not  capable  of  bemg  specifically 
stated  and  appreciated.(7)  Neither  in  actions  on  contract  nor  on  tort  must  the 
damage  be  too  remote  ;(8)  and  evidence  of  damage  of  such  a  character  will  not 
be  admissible,  nor,  in  general,  will  evidence  of  fact  tending  to  show  damage,  or 
of  facts  in  aggravation  or  mitigation  of  damages,  be  relevant  under  this 
section,  unless  the  damage  or  aggravating  or  mitigating  facts  are  of  the 
kind  and  character  which  the  substantive  law  recognises.  The  question 
when,  and  under  what  circumstances,  evidence  of  character  may  be  given  in 
civil  actions  with  a  view  to  damages,  is  dealt  with  by  section  65,  poH,  and 
in  the  notes  thereto. 

Facta  reie  13.     Where  the  question  is  to  the  existence  of  any  right 

tomta^uT^  or  custom,  the  following  facts  are  relevant:— 

qaeotlon. 

(a)  any  transaction    by  which  the  right   or  custom  in 
question  was  created,  claimed,  modified,  recognised. 


(1)  Janut  y.  Bidditiglon,  6  C.  *  P.,  689;  Bncoe,  quire  different  damagea  ;  thiu  it  i»  a  gnetec  in- 
N.  P.  Ev.,  86  J  HodxM  v.  Taylor,  poet,  81.  suit  to  be  beaten  upon  the  Royal  Ezohaaffa  than 

(2)  HoitM  T.  Taylor,  L.  B.,  9  Q.  B.,  79 ;  Roe-  in  a  private  room,  per  Bathnirt,  J.,  TtUKif 
coe.  N.  P.  Ev.,  ».,  and  p.  911  a«  to  evidence  in  v.  Wait,  S  WilU.,  19;  Bowioe,  N.  P.  Bv. 
aggravation.  913  ;  and  in  trcapaes  the  jury  may  conuder  not 

(3)  Per  Blackburn,  J.,   in   UodwU  v.   Taylor,  only  the  pecuniary  damage  .uetained  but  ajw  the 


eapra,    quoting    Lord    UanefioM.  intention   with  which   the   act   ha*    beea 

(4)  26  L.  J.,  Ex.  20 ;  1  H.  ft  N.,  408 ;  per  Pol-  whether  for  insult  or  injury ;  per  Abbott,  J.,  8mn 

look,  C.  B.  (this  was  an  action  for  dnmages  foi  v.  lyoni,  2  Starkie,  318 ;  BoMioe,  K.  P.  Ev..  «7. 

breach  of  contract).  (6)  23  L.  J.,  Ei.,  171^  182;  9  Ex.  341 ;  sss  A«* 

(6)  See  WiUiam»  V.   Curtit,  I C.  B.,  841 ;  5eo»«  IX  of  1872  (Contract),  s.  73 ;  Connin^iam  and 

V.  LyoM,  2  Starkie,  317;  this  principle  is  well  Shophard's  Indian  Contract  Aot»  «th  Ed.  (1888) 

illustrated  in  actions  for  libel  where  the  injury  to  p.  216. 

the  feelings  is  always  an  element  of  consideration.  (7)  Per  Pollock,  a  B.,  in  BawliM  v.  ff.  S.  By. 

Norton,  Ev.,  126;  the  circumstances  of  time  and  Co.,  supra  at  p.  23. 

place,  when  and  where  the  insult  was  given,  re-  (8)  Act  IX  of  1872,  s.  73;  Alexander,  oy.  eib  9. 
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asserted  or  denied,  or  whicli  was  inconsistent  with 
its  existence: 

(6)  particular  instances  in  which  the  right  or  custom 
was  claimed,  recognised  or  exercised,  or  in  which 
exercise  was  disputed,  asserted  or  departed  from. 

Ittuttration. 

The  qeostion  whether  A  has  a  i-ight  to  a  fishery.  A  deed  conferring  the  fishery  on 
A'l  ancestora,  a  mortgaKe  of  the  fishery  by  A't  father,  a  subaeqnent  grant  of  the  fishery  by 
A'l  tkther  irrconcUable  with  the  mortgage,  particular  instances  in  which  A't  father 
aensiied  the  right,  or  in  which  the  exercise  of  the  right  was  stopped  by  A't  neighbours, 
are  relevant  facts. 

Prinoi]>le. — In  such  cases  every  act  of  enjoyment  or  possession  is  a 
relevant  fact,  since  the  right  claimed  is  constituted  by  an  indefinite  number 
of  acts  of  user  exercised  animo  domini.(l)  Ownership  maybe  proved  by 
proof  of  possession  ;  and  that  can  be  shown  by  particular  acts  of  enjoy- 
ment,(2)  these  acts  being  fractions  of  that  sum  total  of  enjoyment  which 
chsntcteriaes  dominium.{o)  This  also  is  the  best  evidence,  with  the  exception 
of  that  afiorded  by  judicial  reco^tion,  which  is  only  admissible  in  proof  of 
matters  of  a  public  nature,  that  is  public  or  general  rights  and  cu8toms.(4) 
Opinion  also  is  admissible  in  proof  of  such  rights  and  custom8.(6)  But  the 
most  cogent  evidence  of  right  and  custom  is  not  that  which  is  afiorded  by 
the  expression  of  opinion  as  to  their  existence,  but  by  the  examination  of 
actual  instances  and  transactions  in  which  the  alleged  custom  or  right  has 
been  acted  upon,  or  not  acted  upon,  or  of  acts  done,  or  not  done,  involving  a 
recognition  or  denial  of  their  ezistence.(6)  "  In  the  absence  of  direct  title- 
deeds,  acts  of  ownership  are  the  best  proofs  of  title."(7)  Acta  of  ownership, 
when  submitted  to,  are  analogous  to  admissions  or  declarations  by  the  party 
Dobmitting  to  them  that  the  party  exercising  them  has  a  right  to  do  so,  and 
that  he  is  therefore  the  owner  of  the  property  upon  which  they  are  exercised. 
But  such  acts  are  also  admissible  of  themselves  propria  vigore,  for  they 
tend  to  prove  that  he  who  does  them  is  the  owner  of  the  soil  .(8)  „ 

>.  3  {"lUlevaiU")  opinion  of  mtMit  OH.) 

t.  38,  Cl.  (i).{Piiblie  right  or  cutUm :  n.  4S,  fixPLANATlON.  (Meaning  of'gtneral  cut- 

opinion  of petton  not  eaiXtd  at  minaa.)  torn  or  right") 

••SSjIttOST  (t.)iHirt«ra<«o»  qf  "fmUie  right.")  8.  48,  IlJ-C8T.(/<<iu<ra<i(>»  o/*'^ai«m2cu<<om  or 
*•  88,  Cu  (7).  {Statemenft  in  Domment  rioting  right."  1) 

b>  "(ntiuactioit.")  s.  49  (Opiniont  at  to  vtage,  etc.) 

<•  48  sod  IlXOST.  {Jndgnentt  relating  to  matteit  s.  61  [Onmndt  of  opinion.) 

of  a  puhUe  nature.)  ».  98,  Prot.  6.  {Utage  and  cuttom  imporlai  into 
*■  48  and  IiXTTST.  lOeneral    Cuttom  or  rightt :  contrael.) 


(DWfSUET    41  ( 1873) ;8teph.  Dig.  Arte  Sand  0,  and  oaaea  there 

(2)  Joatt  T.  Wminiu,  2  II  &  W.,  326.  cited  ;  Taylor,  Er.,  { 1683 ;  v.  Banehhodat  Kriihna- 

(3)  Wflb'   Er.,  41.  dot  ▼.  Bapu  Sarhar,  10  B.,  439,  f)oet:    v.    Com- 
{*)  V.  a.  ti;  poit :  let  remaika  tt  Edge,  C.   J.,  mentary,   fotf,  and  not  toia.  32,  d.  (4),  (7),  and 

aad  ^neO,  J.,  in  Otrifal  Mai  t.  Jkand*  Mat,  42,  48  aa  to  long  naage  being  the  beat  ezpooent 

10  A.,  086  (1888).  of    right,     see  NUaJtandken    NambaiUnirad     v. 

(5)  •.  B.  32,  et  {*\  48.  Paimanabha    Km*     Yarma,  18    H.,    1    (1895). 

(6)  AaiMnarks  of  Tnmer,  J.,  in  LacKman  Sat  (7)  Per  .Taokaon,  J.,  in  CotteOor  of  Bajtkdky 
T.  AOt  nbM.  1   A.,  440  (1877),  and  Oopalayyan  v.  Doorga  Soondmti,  2  W.  R,,  212  (1866). 

T.  Sa^mfoHaffum,  7  Had.  H.  C.  Bep.,  2<!0,  364,  (8)  Starkie,  Ev.,  470,  note  F :  Jonet  r.  wmiami^ 

pott :  and  rentarits  of  Wertnpiv  C.  J.,  in  Bhaf  2  H.  ft  W.,  326 ;  t.  pott. 
tmtimt  Tiimai  ▼.  Bajmal,  10  Bern.  H.  C.  R..  261 
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The  following  Aoto  refer  to  custom  :— Acta  XXI  of  1850,  a.  1  (Non-forfiUurt  of  righJU  by  Ion  of 
aute) ;  XV  of  1866  {Re-marriage  of  Hindu  icidctct);  IV  of  1872,  a.  5  (a),  7  {PHnjab  Lam);  IX 
of  1872,  88.  1,  110(Co«<inrt):IIIof  1878,  9.16(b)  (CYW/foKit/,  Madiot) :  HI  of  1891  (A'.- W. /•. 
Land  Jtecenue) ;  XX  of  1876,  ».  5  {Central  Prorineet  Laat);  XV 11  of  1876,  a.  31  {Land  Sewuit, 
Oudh)  XVIII  of  1876.  ta.  S  (b)  (I),  4,  8  {Oudli  LaK$) ;  XV  of  1877,  Art.  10  {LimUation) ;  II  of  1901 
{X.-  \r,  P.  Rent) ;  XVIII  of  1881,  s.  67  {Land  Reeenue,  Central  Provincet) ;  II  of  1882,  e.  1  {l»dun 
TrutU) :  V  of  1882,  as.  lii,  20  {EaeemeitU) ;  XVIII  of  1884,  a.  40  (Punjab  Courh) ;  VIII  of  1886, a. 
183  {Bengal  Tenanci/) ;  XVII  of  1887,  s.  125  {Puiiiab  Land  Revenue) ;  Steph.  Dig.,  Art.  5  ;  Taylor. 
Er.,  11 1688,609.  1668,  82),  pp.  309,  310  :  Starkie,  Ev.,  {f  123— 1S9;  Roscoe,  N.  P.  Et.,  2t,  35. 
63,  54,  934  ;  Pbipsoii,  Ev.,  3rd  Ed.,  90,  91 ;  Beat,  Et.,  ff  366-399,  499     Wills,  Er.,  40. 

OOHMBNTART. 

Right.  Xhe   right  mentioned  in  this  section  is  not  a  public   right  only  :  the 

Illustration  shows  this  is  not  so,  the  right  there  mentioned  being  a  private 
one.(I)  Three  kinds  of  rights  are  thus  included  in  the  Act  : — (a)  private, 
e.g;  a  private  right  of  way  ;  (6)  general,  which  is  defined  to  include  rights 
common  to  any  considerable  class  of  persons  :  e.g.,  the  right  of  villagers  of  a 
particular  village  to  use  the  water  of  a  particular  well,(2)  and  (c)  public.(3) 
The  latter  class  of  right  is  nowhere  de&ied  in  the  Act.  Every  public  right 
in  the  sense  of  the  previous  definition  is  a  general  one,  though  (if  the 
distinction  made  in  English  law  between  the  terms  "general"  and  "public" 
be  accepted)  every  general  right  is  not  a  public  one. 

There  was  at  one  time  a  conflict  of  decision  as  to  whether  the  term  is  to 
be  understood  as  comprehending  all  legal  rights  (including  a  right  of  owner 
ship)  or  only  incorporeal  rights.  In  (rujiu  Loll  v.  Fattek  Lall,  Jackson,  J., 
and  Garth,  C.  J.,  were  of  opinion  that  the  rights  referred  to,  in  the  section, 
were  incorporeal  rights.  "What  is  referred  to,  in  the  section  cited  is  evidently 
a  right  which  attaches  either  to  some  property  or  to  status ;  in  short,  incor- 

Soreal  rights,  which  though  transmissible,  are  not  tangible  or  objects  of  the 
odily  Ben8e8."(4)  "It  may  be  difficult  perhaps  to  define  precisely  the  scope 
of  the  word  'right,'  but  I  think  it  was  here  intended  to  include  those  pro- 
perties only  of  an  incorporeal  nature,  which  in  legal  phraseology  are  generally 
called  '  rights,'  more  especially  as  it  is  used  in  conjunction  with  the  word 
'  custom.'  It  is  certainly  used  in  that  sense  in  subsequent  parts  of  the  Act 
(v.  the  forty-eighth  section,  and  the  fourth  sub-section  of  the  thirty-third 
section)  which  deal  with  matters  of  public  or  general  'right  or  custom'."(5) 
On  the  contrary  it  has  been  held  by  Mitter,  J.,  that  the  contention  that 
the  section  in  question  refers  only  to  incorporeal  rights,  whether  of  a 
public  or  private  nature,  is  not  warranted  by  any  general  principle,  it 
being  difficult  to  suggest  a  reason  which  would  justify  the  existence  of 
a  distinction  between  the  rules  applicable  to  the  proof  of  a  corporeal 
and  incorporeal  rights,  respectively,  whether  of  public  or  private  nature.(6) 

(1)  Smja  Narain  t.  Biuambiar,  23  W.  R.,  311  to  office) :  yeamvl  AH  t.  Oooroo  Dot,  tt  W.  K 
(1876) :  see  Oujjv,  Lall  T.  Fatteh  IjiU  (F.  B.),  6  C,  366  (1874),  {itmarue  right  to  lands) :  Outlet  li«>- 
187  (1880),  jw  Garth.  C.  .f.  burto  v.  Bh»hU  Koiburto,  22  W.  R.,  «7  ;  Deilni 

(2)  S.  48,  and  iUost.  Uokanti  v.   Jugo  SkikMoo,  23  W.  R..  2»3  (ISTil; 

(3)  8.  32,  d.  (4),  illust.  (t),  and  illuat.  to  a.  42  Hunta  Kooer  v.  Shoe  Oobind,  24  W.  R.,  431  (mau 
which  last  section  also  deals  with  the  subject  of  for  lands) ;  Moheth  Ckander  t.  Dino  BmJIf,  i* 
public  rights.  W.  R.,  266 ;  Laekmeeilmr  ▼.  Sugkoobw,  24  W. 

(4)  Per  Jackson,  J.,  in  Oujjv  LaU  r.  Fattek  R.,  284 ;  Omtr  Dttt  v.  Awn,  24  W.  B.,  470  (niti 
LaU,  6  C,  supra.  184 ;  Hitter.  J.,  dissenting.  for  rent) ;  A'aroa^    Bhiiabhai  v.  Dipa  Cmei,  i 

(5)  Per  Garth,  C.  J.,  186,  ib..  Hitter,  J.,  dis-  B.,  3  (1878)  (suit  foreAmia  aUowance). 
sentiog :  and  see  Kalidkun  v.  Skiba  Salk,  8  C.  (0)  flufJM  Latt  t.  Fattek  UU, «  C,  180.  t.  myn 
506   (1882).    The   undermentioned  cases  decided  Pontifex,  J.,  expressed  nu  opinion  upon  this  paiti- 
prior  to  Oujju  LaU  v.  FaOek  LaU  (1880),   tnny  be  cular  point,  and  Iforris,    J.,  merely  agreed  irilk 
consulted  on  tliis  point.     Kaondo  AVilA  t.  Dheer  Garth.  C.  J.,  in  holdiiig  that  the  former  jaiigBii< 


Ctemfer,  20  W.  R..  346  (1873)  (right  of  succession       was   in»dmi«ible. 
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Quite  recently  also  Banerjee,  J.,  observed  as  follows  :(1) — "It  has  been 
said  that  the  right  spoken  of  in  this  section  is  an  incorporeal  right.  I 
do  not  think  that  there  is  any  sufficient  reason  for  putting  this  limitation 
on  the  meaning  of  the  term  as  used  by  the  section.  So  also  in  Bombay, 
it  has  been  held  that  the  words  "  rights  and  customs"  should  be  under- 
stood as  comprehending  all  rights  and  customs  recognised  by  law,  and 
therefore  as  including  a  right  of  ownership  :(2)  and  in  Allahabad  that  the 
irord  "right"  in  both  clauses  (a)  and  (b)  includes  a  right  of  ownership, 
and  is  not  confined,  as  held  by  the  majority  {sed  qu.  majority)  in  Oujju 
I/Jl  V.  Fatteh  Loll,  to  incorporeal  right8.(3)  It  would  seem  now  to 
be  generally  held  that  the  term  "  right  includes  all  rights  and  is  not 
limited  to  incorporeal  rights  As  to  antiquity  in  the  case  of  a  right  no 
less  than  of  a  custom,  usage  for  a  number  of  years,  certainly  raises  a 
presumption  that  such  right  or  custom  has  existed  beyond  the  time  of 
legal  memory .(i) 

'  Custom  "  as  used  in  the  sense  of  a  rule  which  in  a  particular  district,  ^^^^^  ' 
class,  or  family  has  from  long  usage  obtained  the  force  of  law,(5)  must 
be  (a)  ancient  ;(6)  (6)  continued,  unaltered,  uninterrupted,  uniform, 
constant  ;(7)  (c)  peaceable  and  acquiesced  in  ;(8)  (d)  reasonable  ;(9) 
(e)  certain  and  definite  ;(10)  (/)  compulsory  and  not  optional  to  every  person 
to  follow  or  not.     The  acts  required  for  the  establishment  of  customary  law 


(1)  la  TepK  Klan  r.  Rajmi  Moka;  2  C.  W.  X., 
Ml,  604  (1898). 

(2)  BancUtoiAu  KrMnadas  y.  Bapu  Narhar, 
10  B.,  439  (1886),  per  Sargent,  C.  J. 

(3)  CoUtefor  3/  Ooratkpur  v.  Palatdhari  Sing, 
12  A.,  13, 24  (P.  B. ),  aod  see  Satmuami  v.  Apravu, 
12  M.,  9  (1887)  (mit  for  money  claimed  under 
■lleged  right);  Fetdfartuamt  v.  VmbOredtU,  IS 
v.,  12  (1891).  rait  tor  declaration  of  title  to 
had;  rfHiUnta  v.  FeiOniadbafa,  16  H.,  104 
(1N>)  (mit  tor  poMtMion  of  land). 

(4)  Samammi  v.  Appavu,  12  M.,  14  (1887). 
«)  HurpurJud  r.  Otto  Dyat,  3 1.  A.,  268  (1876) ; 

•4.   16    W.    R.    S5 ;     Sivamifumja    Ptnmal    v. 
UttmbU  Ammal,  3  Mad.  H.  C.  R.,  77  (1866). 

(6)  Bvfiir^d  T.  Skto  Dyal.  3  I.  A.,  2r,9 
(18T6) ;  Ula  r.  Him  Singh,  2  A.,  61  (1878) ;  Doe  d. 
Jtromehwt  r.  Nimu  Da»i,  Montrioa's  Caaee 
<A  Hindn  I.av,  696  (length  of  time  neoeMary) ; 
J  Of  Kiikait  r.  Doorga  Nanin,  11  W.  R.,  348 
(1860)  lU) ;  JtiggomolKin  OKate  t.  ManieidaMi,  7 
M.  1,  A.,  282  (1869);  ».c.,  4  W.  B.  (P.  C), 
8:  Amit  Kalk  ▼.  Oawri  A'aO,  6  B.  L.  R.,  238 
(1870):  Sajah  i)ra««ii4«r  t.  XtvAoonoA  Narain, 
V.  K,  (1864)  20 ;  BamabUtmi  Ammal  y.  Sitana- 
wad*  Penimat,  17  W.  R.,  663  (1872) ;  Pentmol 
StAmafttT  y.  JT.  RawtaUnga  SeOuimye^,  3  Mad.  H. 
C.  R.,  77  (1860) :  Oofoianan  y.  BoghtnuUiainan, 
7  Mad.  H.  C.  R..  284  (1873)  (onge  moat  alao  be 
pnblie).  See  Mamaeami  y.  Apfavu,  12  M.,  14 
•afc,  and  Bka*  A'aiw/t  v.  SundrtAvi,  11  Bom.  H. 
C.  R.,  271,  yoA 

(7)  Imla  y.  Bin  SifK  2  A.,  49,  twfm ; 
JumttU  KImUM  y.  PrngfU  Ram,  1  W.  B.,  200  (1864) : 
Am  Mudkkb  r.  J,i  Krithm,  7  B.  L.  R.,  164, 
166  (1869) ;  Juggomaktai  QkoH  y.  MonikehiMd, 
1  M.  1.  A.,  282 ;  ■.«.,  4  W.  R.  (P.  0.),  8  tufn  ; 

W,  LE 


^inrtl  Nalh  v.  Oavri  Natli,  6  B.  L.  R.,  238,  mpm  .- 
Sajak  NvgmdHT  y.  RMgkoomitk  Narain,  W.  R., 
(1864),  20,  mfra  ;  Samalakkmi  Ammal  ▼.  Sivami- 
Mdkana  Perumal,  17  W.  R.,  663,  nipra ;  Patel 
Vandraoan  V.  Palel  Manilal,  16  B.,  470  (1891); 
Perumal  Selhurayar  v.  M.  RatnaUnga  Sethurayar, 
3  Had.  H.  C.  R.,  77,  mpra ;  SooreHdroHaA  Roy  y. 
UtummMt  Beemmonee,  12  H.  I.  A.,  81  (1868): 
•.0.  10  W.  R.  (P.  C),  36 ;  Tarn  Clund  v.  flW6 
Sam,  3  Mad.  H.  0.  R.,  67  (1866) ;  (acta  moat  alio 
be  plnral) ;  Rajti^ien  Sing^  y.  Ramjoy  Swma, 
I  0.,  196  (1872)  (diaooatinoance) ;  Jugmohania* 
UangatdM  y.  Sir  Mangalda;  10  B.,  643  (1886) : 
(the  anueiuut  tilentium,  which  is  the  basis 
of  all  legal  customs  must  be  uniform  and 
constant). 

(8)  lata  y.  Hira  /Hngh,  2  A.,  49,  Mpra. 

(9)  BurpurAai  y.  Bheo  Dyal,  3  T.  A.,  285,  tnpm; 
Lola  V.  Bira  Singh,  2  A.,  49,  tupra;  Luehmteput 
Sing^  y.  SadauOa  \iuhyo,  9  C,  698  (1882) ; 
Raniordat  Bkogitall  >.  Ketrieing  Jfoknn  1 
Bum.  M.  0.  R.,  229  (1863) ;  Arhpa  Xayah  v. 
Narei  Kethavji,  8  Bom.  H.  C.  R.  (A.  C).  19 
(1871);  C.  «.  DtSoMMy.  PetHnji  Dhaniibiai,»K, 
408  (1884) ;  Rajah  Vurma  t.  Ravi  Vurmah,  1  M., 
238  (1877) ;  NyamuHiUak  Otiagur  v  Chbind  C*«m, 
6  W.  R.,  Act  X,  40  (1866). 

(10)  BvrpHrdiad  v.  Sheo  Dyal,  3  I.  A.,  285, 
aupra  ;  Rajkiehen  Singh  y.  Ramjoy  Sterna,  1  C, 
196,  196,  tupm ;  Lola  v.  Hira  Singh,  2  A.,  49, 
ttpra;  Laehman  Rai  v.  AUbar  Khan,  I  A.,  440 
(1877);  Bhagamn  Da*  v.  Batgobind  Singh,  1 
B.  L.  R.,  8.  N.,  1.  (1868) ;  Tehael  Doorga  y.  Tekatt 
Doorga,  20  W.  R.,  167  (1873) ;  Ramalakhmi 
Ammal  y.  SivtnananHa  Perumal,  17  W.  B.,  663, 
ante. 
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must  have  been  performed  with  the  consciousness  that  they  spring  from  a 
legal  necessity  ;(1)  and  (g)  must  not  be  immoral.(2) 

The  right  mentioned  in  the  section  being  a  public  or  private  right 
(v.  ante),  the  '  custom '  must  also,  on  proper  priciples  of  construction, 
include  a  private  custom  .(3)  The  word  custom  as  used  in  this  section  is 
not,  however,  limited  to  ancient  custom,  but  includes  all  customs  and 
usages.  So  it  has  been  held  under  section  48,  which  deals  with  general 
customs  and  rights,  that  evidence  of  usage  was  admis8ible.(4)  The  word 
'  usage'  would  include  what  the  people  are,  now  or  recently,  in  the  habit 
of  doing  in  a  particular  place.  It  maybe  that  this  particular  habit  is 
only  of  a  very  recent  origin,  or  it  may  be  one  which  has  existed  for  a  very 
long  time.  If  it  be  one  which  is  regularly  and  ordinarily  practised  there 
is  n8age.(5)  So  a  business- usage  as  distinguished  from  a  common  law 
custom  need  not  be  long  estabushed  or  strictly  uniform,(6)  nor  need  an 
agricultural  custom  have  existed  from  time  immemorial.(7)  The  word  used 
in  this  and  other  sections  of  the  Act  in  its  widest  sense,  including  aU 
customs  ancient  or  otherwise  and  all  usages.  Three  classes  of  custom 
or  usage  are  thus  dealt  with  in  the  Act,  (a)  private  ;  (6)  general  ;(8) 
(c)  public.O) 

Instances  of  the  first  class  are  faniily  customs  and  usages  termed 
kulachar,  or  in  Upper  India,  Rcum  wa  riwaj-i-kfidnddn  (v.  j>o8t).{lO) 

The  expression  "  general  custom "  is  defined  to  include  customs 
common  to  any  considerable  class  of  persons.(ll)  These  are  (a)  local, 
termed  ietaohar ;  e.g.,  in  the  Broach  and  other  Gujarat  districts  waif 
property,  which  is  inalienable  by  Mahommedan  law,  may  be  by  custom 
of  the  district  alienated.(12)  In  the  same  district,  and  more  especially 
in  parts  of  Eastern  Bengal,  the  right  of  pre-emption  which  is  based  on 
HaAommedan  law,  is  allowed  and  enforced  by  custom  as  between  Hindus 
also  ;( 13)  (b)  caste  or  class  ;  of  which  the  Khojdh  and  Memon  caseB,(  14)  and 
the  right  of  divorce  marital  by  usage  of  particular  castes,  the  customs  of 
religious  brotherhoods  attached  to  mndu  temples  and  the  like,(16)  afford 
examples.  English  Municipal  law  owing  to  historical  development  limits 
custom  to  a  particular  locality  only.  Sir  Erskine  Periy  in  the  KhajaJC* 
case  has  remarked  that  this  peculiar  municipal  rule  of  English  law  can  have 
no  application  to  India,  where  customs  are  seldom  local  and  are  mostly  personal 
or  caste  customs  ;  (c)    Trade  customs  or  usages  (v.  "pott). 

Public  custom  is  nowhere  defined  in  the  Act.  It  is  not  clear,  if  any, 
and  is  so  what,  meaning  is  to  be  attached  to  the  word  "  public"  as  distin- 
guished from   the  word  "  general "  in  the  Act.    In  speakmg  of  matt«i8   of 

(1)  Tan  Onnd  v.  Sub  Bam,  9  Had.  H.  C.  K.,       I«at  30  or  40  yean. 
61,  lupra ;  Oofotayyan  x.  Ratkufotiayyan,  7  Had.  (8)  v.  a.  48,  jmt. 

H.  C.  R..  204  (1873).  (9)  v.  a.  32,  cL  (4),  votl. 

(2)  CktitiM  Vmmayi  v.  Ttvarai  Cketti,  I  H.,  168  (10)  ».  Norton,  Et.,  190. 
(1876).    dte  alio  SanhmUngam Chetii  v.  Svbian  (U)  v.  a.  48,  and  illnat.  pod. 

Ckttii,  17  M.,  479  (1894) ;  Otatity  y.  f  nnu)   Jan,  (12)  Abat  AU  y.  Ohidam  Muiammad,  1  Bom.  H. 

to  I.  A.,  198  (1893) ;  21  C,  149.  C.  R..  36  (1863). 

(3)  CoUedor  o/  Oorakkptir  y.  PalaUhari,  12  A.,  (l3)  iSksttt    Kooiru  v.     lloUtut   irot«l^    13 
16(1889).  W.   R.    (F.  B.),   21   (1870):  Jnitr    Kanin.    ▼. 

(4)  Dal^M  v.    Yvtuffer  Hotmin,  28    C.    427  Mahomed  JVueenuMeM,    1    W.   R.,  S36  (1864); 
(1896) ;  Sariahiaa  Barbir  t.  Pran    NoA,  26  C.  and  th»oaaea  oited  in  Fteld'a  Ev.,  116. 

184  (1898).                                        '  (14)  Pen7*a  Or.  Ca..  110;  Karim    Khatav  t. 

O)  Il>-  Par«an  Manji,  2  Bom.  H.  C.  R.,  276  (1886). 

(6)  Junamokm   Okou    y.  Manikehtind,    7   H.  (16)  %e  Field,  Rt..  108, 110^  vhen  a  large  bob- 
I.  A.,  263,  282.  bar  of  eaaea  of   family,  looal,    oaate,    asd    timm 

(7)  Tucttr  y.  Ungtr,  8  App.  Caa.,  608  in  vliioh  onatoma  are  ooUeoted. 
«—t  tlie  looal  omtom  had   RTown  op  witlun   tbe 
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pablic  and  general  interest  the  terms  "  public"  and  "  general"  are  sometimes 
used  as  synonyms,  meaning  merely  what  concerns  a  multitude  of  per8ons.(l) 
But  regard  being  had  to  the  admissibility  of  hearsay  testimony,  a  distinction 
has  (in  English  law)  been  made  between  them  :  the  term  "public"  being 
strictly  applied  to  that  which  concerns  every  member  of  the  State  :  and 
the  term  "  general"  being  confined  to  a  lesser,  though  still  a  considerable, 
portion  of  the  community.  In  matters  strictly  public,  reputation  from 
anyone  appears  to  be  receivable.  If,  however,  the  right  in  dispute  be 
simply  general ;  that  is,  if  those  only  who  live  in  a  particular  district,  or 
adventure  in  a  particular  enterprise,  are  interested  in  its  hearsay  from 
persons  wholly  unconnected  with  the  place  or  business  would  be  not  only 
valueless,  but  probably  altogether  madmissible.(2)  But  as  the  Indian 
Evidence  Act(3)  makes  no  such  distinction  as  to  admissibilii^,  merely  requir- 
ing in  all  cases  a  probability  of  knowledge  on  the  part  of  the  declarant, 
the  distinction  ceases  to  be  of  importance  in  India.(4)  Again  the  expres- 
sion "  general  custom  or  right"  is  explained  to  include  (not  "  mean  and 
indade")  (5)  customs  or  rights  common  to  any  considerable  class  or  persons  : 
in  fact  sooh  matters  as  would,  according  to  the  English  rule,  fall  within  the 
expression  "  matter  of  general  interest."(6)  The  e^^ression  therefore  would 
appear  to  have  a  more  extended  meaning  and  to  be  applicable  also  to  those 
wiuch  are  cases  spoken  of  in  English  law  as  "  matters  of  public  interest." 

Custom  or  usage  occupies  a  prominent  place  in  Hindu  law  (of  which  it 
forms  a  branch),  and  wherever  it  obtains,  supersedes  its  general  maxims. 
"  Immemorial  custom,"  says  Manu,  "  is  transcendent  law.  (7)  Clear  proof 
of  usage  will  outweigh  the  written  text  of  the  law.(8)  The  Digest 
subordinates  in  more  than  one  place  the  language  of  text  to  custom  and 
approved  usage.(9)  Where  a  custom  is  proved  to  exist,  it  supersedes  the 
^neral  law  ;  which,  however,  still  regulates  all  beyond  the  custom.(10) 
A  custom  is  some  established  practice  at  variance  with  the  general  law. 
There  cannot  therefore  be  a  custom  to  do  that  which  the  general  law  permits 
any  one  to  do  or  abstain  from  at  his  own  wilL(ll) 

The  third  section  contains  the  general  definition  of  the  term  "  fact "  as  '  Faota.", 
nsed  in  this  Act.     The   particular   facts   which    are  relevant    under    this 
section  are  "  transactions  "   and    "  instances  "  as  to  the  meaning  of   which 
^v.  po«().     See  also  note  on  the  admissibility  of  judgments  (po8t).(l2) 

The  facts  made  relevant  are  (a)   transactions,  (b)  instances.     Neither  of  yj^?"*"^ 
these  terms  is  defined  by  the  Act.    (a)  A  "  transaction  "  is  the  doing  or  perform-  "  instanoeo." 
ing  of  any  business  ;  management  of  any  afiair  ;  performance  ;  that  which  is 
■done  ;  an  afEair  as  the  transactions  on  the  exchange.     A  transaction  is  some- 
thing  already   done  and  completed  ;  a   "proceeding"  is   either  something 
whidi  is  now  going  on,  or,  if  ended,  is  still  contemplated  with   reference  to 

(I)  Taylor,  Et.,  f  «09:  Gredey,  Ev.,  305;  «m  H.  C.  R.,  262  (1874)  ;  and  Tan  Olund  y.  Reeb 

notes  to  a.  32,,  cl..  (4),  pott.  Ram.  3  Had.  U.  C.  B.,  60  (1866). 

(S)  Tajlcr,   Et.,  f  606.  (8)  Ootkdor  of  Madura  r.  Hutu   Bamaliniia,  I 

(J)  ».  a.  32,  cl.  (4).  B.  L.  R.,  12  (1898) ;  ohed  and  tpflitd   in  Bhaf- 

(4)  Ste  Norton,  Er.,  p.  186.  imn  Singh  y.  Bhagwa*  Sin^  17  A.,    339  (189S): 

(5)  It  does  not    tiierefore  (aoocptjng  the  dto-  bat  hdd  to  hare  been  miiappUad  by  the  Privy 
<iae«ion     between   '■pnbUe"     and    -general")  CoonoU,  s.  o.,  21  A.,  412  (1890). 

endade  pnbUo  onatom:    "  when  a    definition  i«  (9)  Bkgak  Sam  r.  Bkyah    Ogmr,  13  M.  I.  A., 

intenled  to   be  ezcliarire  it  voold  aeem  the  form  390  (1870),  ■.  c,  14  W.  R.  (P.  O.),  I. 

<j(  woda  ia  ' '  meao«  and  inolndea,  "  per  Jaokaon,  (lO)  NetUtulo  Dtb  y.  Bur  Cktmitr,  12  H.  L  A., 

J^  R.  r.  .■Ukoolotii  CInckabMy,  4  C,  493  (1878).  542  (1869) ;  8.  c,  12  W.  R.  (P.  G.),  21. 

(«)  ».  Field,   Et.,  349.  (11)  8r%  Braja  Kitora  r.  Kwtdana  Devi,  3  O. 

(1)  Seethe  Mthoritiei  aet  out  in   jndgmeot  of  W.  N.,  378,  380  (1899),  P.  0. 

WeM,  J.,  in  Bitau  JVa«a/>  ▼.  Sundrabai,  11  Bom.  (12)  «.  alao  n._S,  11,  ank. 
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its  progrett  01  succesaive  Btage8.(l)  "We  use  the  word  '  proceeding'  in 
application  to  an  afiray  in  the  street,  and  the  word  'transaction'  to  some 
commercial  negotiations  that  has  been  carried  on  between  certain  persons. 
The  '  proceeding'  marks  the  manner  of  proceedin|;,  as  when  we  speak  of 
proceedings  in  a  Court  of  law.  The  "  transaction  marks  the  business 
transacted  ;  as  the  transactions  on  the  exchange. "(2)  "  A  '  transaction'  as 
the  derivation  denotes  is  something  which  has  been  concluded  between 
persons  bjr  a  cross  or  reciprocal  action  as  it  were."(3)  A  "  transaction" 
u  the  ordinary  sense  of  the  word,  is  some  business  or  dealing  which  is 
carried  on  or  transacted  between  two  or  more  persons. "(4)  The  qualifying 
characters  of  the  transaction  spoken  of  in  the  section  are  (a)  creation,  (6) 
claim,  (c)  modification,  {d)  recognition,  (e)  assertion,  (/)  denial,  {g) 
inconsistency.  Of  these  (6)  and  (d)  are  also  qualifying  characters  of 
"  instances."  (b)  An  "  instance  "  is  that  which  ofiers  itself  or  is  offered 
as  an  illustrative  case  ;  something  cited  in  proof  or  exemplification  ;  a  case 
occurring  ;  an  example.(5)  The  qualifying  characters  of  the  "  instanc«s  " 
spoken  of  by  the  section  are  (a)  claim,  (b)  recognition  (common  both  to^ 
"instances"  and  "transactions"),  and  (o)  exercise  (which  is  peculiar  to 
"instances  "  only),  and  instances  in  which  the  exercise  of  the  right  or  cus- 
tom was  disputed,  asserted  or  departed  from.  It  will  have  been  observed 
that  the  section  distinguishes  between  a  claim  and  an  assertion.  Under 
the  second  clause,  however,  instances  are  admissible  in  which  the  exercise 
of  a  right  or  custom  was  asserted.  The  word  "  assertion "  includes  both  a 
statement  and  enforcement  by  act.  Ordinarily  the  evidence  tendered  under 
this  section  will  be  evidence  of  acts  done,  but  a  verbal  statement  not 
amounting  to,  and  not  accompanied  by,  any  act  would  also  be  admissible  if 
it  amounted  to  a  "  claim." 

Road-cess  papers  and  deeds  of  sale  were  held  to  be  evidence  qttantum 
vcUeant  as  transactions  and  instances  in  which  rights  were  asserted  and 
recogni8ed.(6)  Documents  showing  recognition  of  alleged  right  by  Govern- 
ment were  admitted.(7)  A  map  prepared  by  an  officer  of  Government 
while  in  charge  of  a  Iduu  mehal.  Government  being  at  the  time  in  possession 
of  the  mehal  merely  as  a  private  proprietor,  is  not  a  map  purporting  to  have 
been  made  under  the  authority  of  Government  within  the  meaning  of 
section  83,  the  accuracy  of  which  is  to  be  presumed  ;  but  such  a  map  may 
be  evidence  of  possession  or  of  assertion  of  right  under  the  thirteenth 
section.(8)  In  a  suit  for  possession  of  land,  the  plainti£k  claimed  title  under 
a  lease  from  the  shrotiemdara  of  the  vijlage  where  the  land  was  situated.  The 
defendants,  who  had  obstructed  the  plaintifis  from  taking  possession  of  part  of 
the  land,  claimed  to  have  permanent  occupancy-rights,  and  asserted  that  the 
shrotiemdara  were  entitled  not  to  the  land  itself  but  to  tndvaram  only.  To  meet 
this  allegation  the  plaintiffs  tendered  in  evidence  documents  executed  by  other 
tenants  in  the  same  village  showing  that  they  were  pura  kudi$  merely  : — Hetd 
that  these  documents  were  admissible  :    that  the    defendants  were  not    of 


(1)  Webfter's  Dictionary,  lub  nom,  "  Tnosac-  of  a  Court  of  Justice  i«  a  tran-uwtioa  ap|M*n  to- 
tioo."  me  a  misapplication  of  the    term.  "    See    •!■» 

(2)  Cnbb's  Uynonjms.  SaneUioidat  v.  Baptt  Narlur,  10  B.,  442  (ISW). 

(3)  Om}}*  Loll  T.  FalUk  LaU,  9  C,  186  (1880),  but  «ee  as  to  judgments,  poit. 


ixr  Jackson,  J.,  transaction  in  Us  largest  sense  (6)  Webster's  Dictionary,  ««6  wnm,  < 

means  that  which  is  done,  ib.,  178,  fer  Hitter,  J.  (6)  Dailari  Moianti  v.  Jugo  Bundko,  23  W.   R,, 

(4)  lb.  at  p.  186.  prr  Garth,  C.    J.,  who  added:  293  (187S). 

"  If  the  parties  to  a  suit  were  to  adjust  their  (7)  Burjo  A'orain    v.  Bismmbkiir  Siaf*,  S3  W. 

differences  inler  M  the  adjustment    would   be  a  R.,  3U  (1876;. 

transaction  ;  and  by  a  somewhat  strained  use  of  (8)  Junmajwy    lluOick  v.  DwarkamiA    >ffWn_ 

the  word  the  proceedings,  in  a  suit,  might    alao  be  .1  C.,  287  (1879;. 
called    transactions,  but  to  say   that  the  decision 
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course  concluded  by  them,  but  that  the  documents  were  relevant  evidence 
under  the  thirteenth  section  as  showing  the  tenure  on  which  the  village  was 
held.(l)  Decisions  are  conflicting  as  to  whether  previous  judgments  and 
decrees,  not  inter  partes,  are,(2)  or  are  not,(3)  included  in  the  term  "transac- 
tion," or  are,(4)  or  are  not,(5)  included  in  the  words  "particular  instances  " 
(v.  post).  In  some  cases  it  has  been  held  that  judgments  and  decrees  are  not 
themselves  "transactions"  or  "instances,"  but  the  suit  in  which  they  were 
passed  and  made  is  a  "transaction"  or  "instance."  So  in  the  undermen- 
tioned case  Banerji,  J.,  observed  as  follows  : — "  If  the  existence  of  the 
judgment  is  not  a  transaction  within  the  meaning  of  clause  (a)  of  the 
thirteenth  section  it  proves  that  a  litigation  terminating  in  the  judgment 
took  place ;  and  the  litigation  comes  well  within  the  meaning  of  the  clause 
as  being  a  transaction  by  which  the  right  now  claimed  by  the  defendants 
was  asserted.  So  again  the  litigation  which  is  evidenced  by  the  existence  of 
the  judgment  was  a  particular  instance  within  the  meaning  of  clause  (6)  of 
the  thirteenth  section  in  which  the  right  of  possession  now  claimed  by  the 
defendants  was  claimed.  "(6)  In  a  case  where  a  dispute  existed  between  the 
proprietors  of  two  estates,  A  and  B,  as  to  the  right  to  water  flowing  through 
an  artificial  -watercourse  on  estate  B,  belonging  to  the  defendants,  proceed- 
ings were  taken  in  the  Criminal  Courts  by  the  owners  of  estate  A  against  some 
rjots  of  estate  B  in  consequence  of  their  having  closed  the  watercourse- 
These  proceedings  led  to  a  razinamah,  or  deed  of  compromise,  which  was 
relied  on  as  evidence  before  the  Privy  Council.  Their  Lordships  said  : 
"This  agreement  is  a  clear  acknowledgment  of  right  to  this  overflow.  It  was 
objected  that  this  razinamah  does  not  bind  the  proprietors  of  B  ;  but  although 
it  was  apparently  made  between  tenants,  it  seems  to  have  been  subsequently 
acted  upon,  and  may  be  properly  used  to  explain  the  character  of  the 
enjoyment  of  the  water. "(7)  Their  Lordships  also  referred  to  certain 
proceedings  under  section  320  of  the  Code  of  Criminal  Procedure  of  1861 
(corresponding  to  section  147  of  the  Codes  of  1882  and  1898),  in  which  a 
claim  was  made  as  to  the  right  to  use  the  water  collected  in  the  tal,  observing 
that  the  proprietors  of  B  do  not  seem  to  have  challenged  the  decision  of  the 
Magistrate,  in  these  proceedings,  in  the  Civil  Court.(8)    In  a  suit  to  establish 


(1)  Fglkilinga    v.     VeitlciUaeHala,    16    M.,     194  ooncenied, "    Laktkman   v.    Amrit,   24    B.,   699 

(1892).  (1900). 

(2;  Xeamut  Aii  v.  Ocoro  Dau,  22  W.  R.,  36fi  (4)  Koondo  Naih  v.  DUer  Ckuiider,  20  W.  K., 

(1874);0«/;ii/>aAT.  Pa«alaU.6  C,   l7fi  (1880),  34S  (1873) ;  ./wmtuUa    Sirdar  v.  Ramani   Kant, 

fir  ViUifT,  3.,  r.nrdisMHl.,  Cotteaor  of  Oomkhpur  15  C,  233  (1887);  RamoMmi  v.  Appavti,  12  H., 

V.  PalaUkari   Singk,   12  A.,  43  (1889),  per   Mah-  9  (1887);  luid  see  Byathamma  v.  Avulla,  15  H., 

mood,  J.,  ear  dutnt.  19  (1891). 

(3)  Oujja  Loll  V.  FalUk  Loll  (  F.  B.),  «  C,  183,  (5)  "  Record  and  not  the  jadgment  alone  ad- 

185,  187,  per  curiam,  Mitter,  J.,  diuent  ;  CoUeetor  mi«»ble  as  an  instanoe,  "  CoUecivr  of  Oorakkpur 

of  OaraUpv  v.  Palakdhari  Singk,  12  A.,  14,  27,  v.  Palakdkari    Bin/k,  12  A.,  14,   28,    tupra,    per 

a,  per  curiam  ;  Me  remarks  of  Sargent,  C.  J.,  io  Edge,  C.  J.,  and  Tyrell,  J.,    "  former   judgment 

Ba»ekkodda»  Krieknadas  t.  Bapn  Sarkar,    10  B.,  not  itaelf  an  instance,  hut    the  suit  in    which  it 

442  (188«)  '*  former  judgments  m«  not  themselves  was  made  is  an   instanoe :  "  t6.,  25,  fier  Straight, 

tiaiiaaetiooa,  "   bnt  tlw  suit  in  which  the;  were  J.,  and    see  Oujj*  LaU  v.  taltek  LaU,  6  C,  171, 

made  is  a  "  transactiao;  "  per  Straight,  J.,  12  nipra. 

A.,  25,  mtprv.  It  was  said  by  Banade,  J.,  that  the  (6)  Tepn  Kkan  v.  Rojoni  Mokun,  2  0.  W.  K., 

interfvetatioo   placed  npoo    the   words    '  right '  501,  504  (1896) ;  Srimati  Alijan  r.  Ham  Ckandra, 

and   '  tnoMction  '   in  Onjjii  ImU   v.  FaUik  Lai  S.  A..  106  of  1902 ;  Oal.  H.  0.,  lit  July,  1904 ;  and 

seems  mot  to  have    been  accepted  by  the  Privy  see  ante. 

Cooaca  and  its  ccrrectnes*  is  questioned  in  the  (7)  Samunw  Pertad  v.   Koonf  Bekari,  4  C, 

FoD  Bench  judgment  of  the  Allahabad  High  Court  040  ( 1878). 

in  the  CoOetior  of  Oonkkpur  v.  Palakdkari  in  so  (8)  As  to  this  case  Edge,  C.  J.,  observed   "  ap. 

far    as  the  ezdosion    of    such  judgments  ftt>m  parently  tiiis  nuinamak  was  admissible  under  s,  9 ; 

'«Jog  received  as  evidence  under  any  section  is  the  record  of   the   proceedings   in    the  Criminal 
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the  existence  of  a  family- cuBtom,  the  plaintifEs  offered  in  evidence  a  deed 
containing  a  recital  that  the  custom  of  the  family  was  as  alleged  in  the  plaint, 
and  a  covenant  to  do  nothing  contrary  to  it.  The  deed  was  executed  before 
action  brought  by  the  present  plaintiffs,  and  also  by  a  plaintiff  who  had  died 
since  the  institution  of  the  suit,  and,  as  the  plaint  alleged,  by  a  "considerable 
majority"  of  the  family  ;  but  the  defendant  was  not  a  party  to  it.  The  deed 
was  held  to  be  admissible  as  evidence  on  behalf  of  the  plaintiff8.(l)  In  an 
English  case  the  Crown  claimed  the  salmon  fishing  above  the  falls  of  a  certain 
river  against  A,  who  in  proof  of  his  right  to  the  fishery  gave  evidence,  inter  alia, 
of  (a)  occasionally  fishing  there,  (6)  having  watchers  during  the  spawning 
season,  and  (c)  of  binding  his  tenants  in  their  leases  to  protect  the  fishing, 
and  prevent  all  others  from  fishing.(2)  In  a  case  decided  prior  to  the  Act, 
measurement  chiUas  were  admitted  as  prima  facie  evidence  that  long  before 
the  case  originated  and  the  suit  was  thought  of,  the  plaintiff  put  forward  his 
rights  to  certain  lands  as  tnal  Iands.(3)  The  question  is  whether  A  has  a 
right  of  fishery  in  a  river  :  licenses  to  fish  granted  by  his  ancestors  and  the 
fact  that  the  licensees  fished  under  them  are  relevant.(4)  The  question  is 
whether  A  owns  land  :  the  fact  that  A's  ancestors  granted  leases  of  it  is 
relevant.(5)  The  question  is  whether  there  is  a  public  right  of  way  over  A'$ 
land.  The  facts  that  persons  were  in  the  habit  of  using  the  way,  that  they 
were  turned  back,  that  the  road  was  stopped  up,  that  the  road  was  repaired 
at  the  public  expense,  and  A's  title-deeds  showing  that  for  a  length  of  time, 
reaching  beyond  the  time  when  the  road  was  said  to  have  been  used,  no  one 
had  power  to  dedicate  it  to  the  public,  are  all  relevant.(6)  A  petition  to  the 
Collector  in  which  the  right  of  primogeniture  is  stated  has  been  held  to  be  an 
instance  of  the  recognition  of  such  a  custom.(7)  Where  it  was  alleged  that 
land  was  debutter  and  it  was  contended  that  there  was  no  legal  evidence  from 
which  the  Court  was  justified  in  inferring  that  it  was ;  held  that  a  Ruhakar 
by  which  the  Collector  released  the  land  in  dispute  as  being  debuitur  property 
was  a  "transaction"  and  a  relevant  fact  from  which  the  Lower  Court  was 
entitled  to  infer  that  there  had  been  a  previous  grant  though  the  release  of 
itself  did  not  constitute  such  a  grant.(8)  And  generally  speaking,  title 
to  property,  corporeal  or  incorporeal,  may  be  proved  under  this  section, 
or  (if  the  section  be  held  to  be  applicable  to  incorporeal  rights  only 
which  it  is  submitted  is  not  the  case)  under  this  and  the  preceding 
sections,  by  evidence  of  acts  of  ownership  and  enjoyment,  such  as  the 
receipt  of  rents  and  profits,  the  discharge  of  the  burdens  or  repairs  of  the 

Ooort,  wUoh  the  JndiciaJ    Committee  admitted  m  a   l««ae   or    liceiue    may  be  gireo  in  eTideooe 

in  evidenoe  m%ht  be  admiasible  under  s.  9  or  aa  being  in  tfaemaelre*  acta  of  ownenbip  and  evi- 

ander  a.  13  (&),"  12  A.,  18,  "  lu  Raja  Aim  t.  deooe  ot  pooeaalon :  aae  octet  to  (.  90,  poA    He* 

Miutamat  LnAo  (II  C.  SIO),  the  JodleialCom-  alao  Makolnum  v.    O'Dta,  10  H.  L.  CM..  S99, 

mittee    would  poadbly  have  hold   tliat  the  re.  and  note  to  a.  90,  poM. 

ooid  In  the  rrnt^aait,  of  which  the  judgment  re-  (3)  JMite  Perthai  r.  Bam  Coomar,  10  W.  It. 

(erred  to    former    part,    waa    admiaaiUe    ondar  443  (1868);  «ec  note  to  a.  32,  cl.  (7),  }»<<. 

a.  13  (t),  '•  and  aee  Bin  Lai  t.  A.  BiOt,  U  C.  L.  (4)  Rogtrt  r.  ilOe*,  1  Camp.,  309.    See   abw 

R.,  StO  (1883).     8ee    atoo   rtHiaUuami  r.    Vm-  tfeitt  r.  Dubt  of  Devomhire,  L.  R.,  8  App.  Caa., 

fafreiMs  ISM.,  12(1801),  !»•(;  and  *()(«  on -'Ad.  |35. 

mlaffbHty  of  jodgmenta,  "  poM.  (5)  Doe  r.  Ptdman,  3  Q.  B.,  622,  023,  626. 

(1)  Bwmmalk  Muttiek  t.  tliaatnttd,  10  B.  L.  (6)  Steph.  Dig.,  Art.  S,  iUaat.  (e),  aa  to  proof 

R.,  263  (1873) ;  «M  a.  SIk  d.  (7).  of  onatom  by  instancea,  aee  Vithnn  v.  Kritiman, 

(»)  Ur4  AdvooaU  ▼.  Lari  Lomt,  L.  R.,  S  App.  7  H.,  3  (1883). 

Caa.,  273;  in  tbia  oaae  ancient  docnment  waa  (7)  Shjiamanand  Dai  t.  Bama  Kauta.    32   C. 

tendered  to  prove  aneieat  poaaeaaion  and   held  to  6,  17  (1904). 

be  adrnWlile,  the  mie  being  that  auch  dooumento  (8)  lakki  Chandra  y.  Kali  Kumar.  IOC.  W.  N^ 

caning  out  ot  the  proper  oaatody  and  purporting  xxiv  (1906). 

on  the  face  of  them    to  exeraiae  ownerahip,  auch 
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property,  the  granting  of  licenses  and  leases  and  the  like  :  while  in  rebuttal, 
proof  is  admissible  that  these  acts  were  disputed,  or  done  in  the  absence 
of  persons  interested  in  disputing  them.(l)  As  to  wajib-td-araiz,  see  note 
to  section  35. 

Judgments  qua  judgments  or  etdjudications  upon  questions  in  issue  and  AdmlwlbUl- 
proofs  of  the  particular  points  they  decide  are  only  admissible  either  as  (a)  m^iMiS 
res  jwlicata,(2)  or  (6)  as  being  "in  rem,"(3)  or  (c)  as  relating  to  matters  dwgj** 
of  a  public  nature.(4)  In  (a)  they  are  between  the  same  parties  :  in  (b)  ttona  or 
they  are  declared  by  law  to  be  conclusive  proof  against  all  persons  of  inBtanoes. 
certain  (6)  matters  only :  in  (c)  though  not  conclusive,  they  are  rele- 
vant as  adjudications  against  persons  not  parties  to  them,  the  reason 
being  that  in  matters  of  public  right  the  new  party  to  the  second  pro- 
ceeding as  one  of  the  public  has  been  virtually  a  party  to  the  former 
proceeding.(6)  But  judgments,  orders  and  decrees,  other  than  those  admis- 
sible by  sections  40,  41,  42  may  be  relevant  under  section  43,  if  their  exis- 
tence is  a  fact  in  issue  or  is  relevant  under  B(»me  other  provision  of  the 
Act.(7)  In  the  sections  relating  to  judgments  tiin  judgment  is  admissible 
as  the  opinion  of  the  Court  on  the  questions  which  came  before  it  for  adju- 
dication. Ordinarily  judgments  are  not  admissible  as  between  persons  who 
were  not  parties  and  do  not  claim  under  the  parties  to  the  previous  litigation. 
But  there  are  exceptions  to  this  general  rule.  (8)  The  cases  contemplated  by 
section  43  are  those  where  a  judgment  is  used  not  as  res  fudiccUa  or  as  evidence 
more  or  lest  binding  upon  an  opponent  by  reason  of  the  adjudication  it  contains 
(because  judgments  of  that  kind  are  already  dealt  with  under  one  or  other  of 
the  immediate  preceding  sections),  but  the  cases  referred  to  in  section  43  are 
such  as  the  section  itself  illustrates,  viz.,  when  the  fact  of  any  particular 
judgment  having  been  given  as  a  matter  to  be  proved  in  the  case.(9)  Section 
43  is  one  of  the  group  of  sections  relating  to  judgments  and  contains  the 
provision  applicable  to  cases  relating  to  the  relevancy  of  judgments  as  evidence 
against  strangers.dO)  Under  that  section  a  judgment  may  be  admissible  as  rele- 
vant under  some  other  provision  of  the  Act.  So  a  previous  judgment  has  been 
admitted  not  in  order  to  prove  an  adjudication  but  in  order  to  prove  an  admis- 
sion made  by  a  predecessor  in  title  of  the  party  against  whom  the  document 
was  sought  to  be  used.(l  1)  This  being  so,  the  question  arises  whether,  and  if  so 
how,  previous  judgments  and  decrees,  and  the  litigation  in  which  they  were 
pronounced  not  being  between  the  same  parties,  are  admissible  in  evidence  in 
proof  of  "right"  and  "cu8tom"(12)  (not  being  of  a  public  nature)  under  this 
section,  either  as  ' '  transaction ' '  under  clause  (a)  or  under  clause  (6),  as  ' '  par 
ticular  instances."  This  question  has  been  the  subject  of  many  conflicting 
decisions. 


(1)  Wills,    Kv.,  40;   PhipwD,   Er.,  Sid     Ed.,  Loll,  6  C,  192. 

90,  91 :  Jane*  w.  WiXanu,  2  H.  ft  W.,  S26.   A<  to  (10)  Ttfm  Klan  r.  Bojoni  Mokun  2  C.   W.  N., 

lepain  oooatitatiiig  an  act  o{   ownership,  mi>    4  aOI,  605  (1898). 

C.  W.  N.,  ocH.  (11)  Kritkmuami  Aniiaanfar  v.  Rajatofola,  18 

(2)  Coder  «.  40,  pol.  H.,  73,  78  (189S). 

(3)  Under  «.  41,  porf.  (12)  Other  than  publio  or  general  righti  aad  ous- 

(4)  Under  a.  42,  foil.  toros  in  regard  to  which  (being  matter  of  a  pnb- 

(5)  See  Xaaiaya  LaU  v.  Raika  Cknrn,  7  W.  B..  lie  nature,  adjadicationa  inter  alio*   have   alwaya 
344  (1887).  een  admiamble  and  are  now  ao  under  *.  42  o(  the 

(«)  Per  Pootifez,   J.,  in  0«j^  latt  v.     faUeh  Act :  ».  Taylor,  Ev.,  f  1683 ;  MadM)  Ckimdtr  v. 

LaU,  «  C,  183  '1880).  Tonue  BtwaM,  7  W.  R.,  210  (1867);  NaOttOtambi 

(7)  a.  tS,  pan.  BaUar  r.  NeOahtman  Pillai,  7  Had.  H.  C.  B.,  306 

(8)  ffwa  Jjta  V.  A.  HOU,    11  0.  L.  R.,  630;  per  (1873);  Bamammi  w.  Appavu,  12  H.,  9:  and    a. 
Field,  J.  (1882).  42,  poM. 


(9)  Per  Garth,  C.  J.,    in  Oujtu  UH  v.  FaUeh 
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c«^»to  In  the  Calcutta  High  Court  such  judgments  were  up  to  1880    frequently 

admitted,(l)  the  word  "  transaction"  being,  it  was  Baid,(2)  large  enough  to 
allow  the  proceedings  in  former  suits  to  be  admitted,  not  as  conclusive,  but  of 
such  weight  as  the  Court  may  think  they  ought  to  have.  Upon  this  principle 
previous  judgments  and  proceedings  in  suits  were  admitted  as  relevant  in  the 
undermentioned  case8.(3)  In  1880,  the  Full  Bench  of  the  Calcutta  High  Court 
inihecMeoiChijju Loll v.Fatteh Loll  (4)  considered  the  question.  This  was 
a  suit  to  recover  possession  of  certain  property.  The  lower  courts  allowed  the 
plaintiff  to  put  in  evidence  against  the  defendant  a  judgment  in  a  former  suit 
between  the  defendant  and  others  and  to  which  the  plaintiff  was  no  party.  It 
was  contended  by  the  defendant  that  the  judgment  in  this  former  suit  could  not 
be  used  as  evidence  in  this  suit,  because  the  plaintiff  was  no  party  to  the  former 
proceedings  ;  while  the  plaintiff,  on  the  other  hand,  contended  that  the  former 
judgment  was  admissible  in  evidence  under  this  section  as  being  a  transaction 
by  which  a  right  claimed  in  this  suit  by  the  plaintiff  was  asserted  and  denied. 
Both  the  Lower  Courts  considered  the  judgment  admissible  in  evidence,  and 
apparently  upon  the  strength  of  it  decided  in  the  plaintiff's  favour.  The  ques- 
tion referred  to  the  Full  Bench  was  whether  under  the  thirteenth  section  or  any 
other  section  of  the  Evidence  Act,  the  judgment  in  the  former  suit,  which  was 
admitted  and  acted  upon  as  evidence  in  this  suit,  was  admissible.  It  was 
held  (Mitter,  J,,  dissenting)  that  the  former  judgment  was  not  admissible  as 
evidence  in  the  subsequent  suit,  either  as  a  "  transaction  ' '  under  the  thirteenth 
section  or  as  a  "  fact ' '  under  the  eleventh  section  or  under  any  other  section 
of  the  Evidence  Act.  The  case  was  accordingly  sent  back  to  the  Lower  Court 
to  be  decided  upon  the  other  evidence.  It  was  further  held  by  the  Full  Bench 
(Mitter,  J.,  dissenting)  that  a  former  judgment  which  is  not  a  judgment '  'm  rem" 
under  section  41,  nor  one  relating  to  matters  of  a  public  nature  under  section 
42,  is  not  admissible  in  evidence  in  a  subsequent  suit  either  as  a  re«  judicata, 
or  as  proof  of  Ike  particular  point  which  it  decides,  unless  between  the  same 
parties  or  those  claiming  under  them. (5)  It  has  been  said  that  this  judg- 
ment practically  decided  that  except  in  the  case  of  judgments  in  rem,  and 
judgments  relating  to  matters  of  a  public  nature,  a  judgment  in  order  to  be 
evidence  must  be  such  as  would  operate  by  way  of  estoppel  or  res  judicata.{6) 
This  interpretation  however  of  the  judgment  is,  it  is  submitted,  incorrect 
What  the  Full  Bench  held  was  that  a  judgment  or  decree  was  not  admissible 
under  this  section,  but  it   might  be  evidence    under  others  by  virtue  of   the 

(1)  See  Lola  Kaittlal  v.  Dtonaraj/an  Tttoarj),  6  (^)  8te  the  following  OMe*  in  which  the  prin- 
B.  h.  R.,  69  (1870) ;  Doorga  Dot  v.  Huredndro  Coo-  oiple  laid  down  in  Qitjtu  LaU  ▼.  FaUek  LaU  w«a 
mar,  6  W.  B.,  232  (1866) ;  Koondoo  Nafh  t.  Dkeer  concnrred  in  and  followed  :  Bin  Latt  r.  A.  Hilh, 
ChaitdtT,  20  W.  B.,  345  (1873),  and  remarki  of  11  C.  L.  R.,  630  (1882);  Jtom  A'arat*  v.  Sam- 
Cowsh,C.  3.,m  SiamM  AUy.  Oooroo  Dot»,  22  eoomar  Ckwukr  U  C,  662  (1886);  Moheadra 
W.  R.,  366  (1874),  and  of  Mitter,  J.,  in  Oujiu  Latt  t.  Rotomogi  />a<«t,  12  C,  207  (1885) : 
Latt  V.  Fatteh  LaU,(iC.,  170  (1880) ;  (and  see  A.  and  affirmed  in  Svrtmdm  Xalh  r.  Bnjo  NaO, 
V.  Keshtib  ilokan)an,t  C,  »»3  (1882);  mnark*  13C.,(F.B.),  362  (1886);  [aee  Oobind  Chmitr 
of  Oarth,  C.  J. ,  t.  Sri  OolrinJ,  24  C,  330  ( 1896)].     ■  ■  In  the  oooda- 

(2)  Per  CoDoh,  C.  J.,  in  A'e<Mi«(  AK  v.  Oooroo  sion  of  that  jodgmont  we  folly  oooeoj,  "  far 
Dots,  22  W.  R.,  366.  Terrell,  J.,  Dathoit,  J.,  Skaial   Klmtt  t.  Amim- 

(3)  OvtUtKoOxiriot.  Bhuial Koil»urU>,ii'Vi.  R..  uf-to*  Khan,  4  A.,  96  (1881)  rod;  R.  r.  Kakmb 
■467  (1874) ;  [the  jodgmenu  appear  to  be  inltr  Mektjan  ;  R.  v.  Viit  Permd,  8  O.,  093(1882): 
rarlet.]  Roopelianii  v.  Hw  KMai,  23  W.  R.,  me  remarka  of  Edge,  C.  J.,  Cotttttor  of  Oormtk- 
16?  (1876);  Alitor*  MohanU  r.  Jugo  BmuOuo,  pur  Y.  PalatMari,  \2  A.,  n  IpoM),  (l886);  nod 
23  W.  R.,  293  (1776) ;  Mokak  Ckmder  r.  Dino  Me  as  to  the  eflect  of  thi«  deciaion  the  remarka  of 
Bwnikoo,  24  W.  R.,  263(1876);  L%tknutdhw  Patter,  J.,  and  Handle;,  J.,  in  BfoAamita  t. 
Pattatk     V.  Rughoobia  Singh,  ib.,    284;    Buiua  Av^h,  16  M.,  23  (1891),  }io«. 

Kooer    v.    Sheo  Gobini,  ib.,  431 ;  Onwr  2>«A    v.  (»)  Bwtndtr  Hath  t.  Brcjo  Nath,  13  C,  362,  3.'S3 

Bvm,  ib.,  470  (1875);  [ex-parte  decree].  (1886). 


(4)  6  C,  171 
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operation  of  section  43 ;  and  that  in  any  case  a  judgment  not  inter  partes  was 
not  admissible  in  proof  of  the  particular  point  it  decided  ;  that  is  it  was  not 
admissible  in  its  character  of  a  Judicial  opinion  and  as  having  the  effect 
more  or  less  of  res  judicata. 

In  8  subsequent  suit,  however,  which  was  one  for  rent,  the  amount  of  the 
land  held  by  the  defendant  was  questioned,  and  it  was  contended  that  the  land 
must  be  measured  with  a  hath  of  21f  inches  and  not  one  of  18  inches,  as  claimed 
by  the  plaintiff  (zemindar),  and  certain  decrees  obtained  by  the  zemindar  against 
other  tenants  in  the  same  pergunnah,  in  suits  in  which  18  inches  had  been  taken 
as  the  Aa<A,  were  tendered  in  evidence  in  support  of  the  plaintiff's  contention 
that  the  customary  hath  in  the  pergunnah  was  one  of  18  inches,  the  Subordinate 
Judge  at  first  ruled  the  decrees  to  be  inadmissible  on  the  authority  of  Gujju 
Loll  v.  Fatteh  Lall,  but  it  was  held  that  they  afforded  some  evidence  in  corro- 
boration of  the  plaintiff's  case,  and  that  they  furnished  evidence  of  particular 
tiutoflcesin  which  a  custom  was  c^t'm«({.(l)  It  may,  however,  be  said  that  the 
judgments  in  this  case  were  admissible  as  rrferring  to  a  matter  of  a  public  nature, 
viz.,  the  customary  hath  in  the  pergunnah.  So  also  where  the  issue  was  whether 
certain  land  was  lakhiraj  or  rent-paying,  previous  decrees  were  admitted  to 
thow  the  character  of  the  land,  and  to  show  that  in  respect  of  the  land  which 
waa  alleged  to  be  lakhiraj,  a  claim  for  rent  was  successfully  made  on  a  former 
occasion.(2)  It  was  said  :  ' '  We  do  not  use  them  as  evidence  in  the  way  in 
which  judgments  and  decrees  are  often  used  between  the  same  parties,  that 
is  to  show  that  there  has  been  a  previous  adjudication  on  a  question  of  title. 
We  take  it  that  these  decrees  are  not  evidence  of  any  decision  of  a  Court  of 
Justice,  that  the  land  is  mal  or  lakhiraj.  We  do  not  consider  that  in  so  decid- 
ing we  are  in  any  way  violating  the  principle  laid  down  in  the  Full  Bench 
decision  in  Gujju  Lall  v.  Fatteh  Lall.  On  the  contrary,  and  in  order  to  prevent 
there  being  any  misapprehension,  we  desire  to  say  that  we  entirely  concur  in 
the  principle  of  that  decision  so  far  as  it  was  concerned  icith  the  facts  which  were 
then  before  the  Court. "(3)  Though  this  case  recognised  the  principle  laid 
down  in  Oujju  Lall  v.  Fatteh  Lall  it  would  seem  to  be  excluded  by  it,  in  that  the 
previous  litigations  were  used  not  merely  to  show  that  claims  for  rent  had  been 
made  but  that  such  claims  were  successful.  The  claims  could  only  take  on  this 
character  b^  reference  to  the  judgments  as  adjudications  so  asserting  it.  In 
a  suit  for  possession  of  land  the  defendant  offered  in  evidence  a  judgment  ob- 
tained by  him  in  a  suit  to  which  the  plaintiff  or  his  predecessors  in  title  were 
not  parties.  Objection  was  raised  to  this  judgment  that  it  was  not  inter  partes 
and  was  therefore  inadmissible.  It  was  held,  on  the  authority  of  Davies  v. 
Lo*imdes(i)  and  Ramessur  Persad  Narain  Sing  v.  Koonj  Behari  PaUuk,m  that 
thisjudgment  was  admissible  in  evidence  to  show  the  character  of  the  defendant's 
possession  and  the  nature  of  the  enjoyment  had  in  the  lands.(6)  The  case  of 
Davies  v.  Lottmdes  referred  to  in  this  judgment  was  an  action  to  recover  lands. 
A  decree  in  a  suit  between  the  defendant's  father,  and  other  persons  unconnect- 
ed with  the  plaintiff,  which  directed  that  the  father  should  be  let  into  possession 
cfthe  estate  as  his  own  property,  was  held  admissible  on  behalf  of  the  defendant 
not  as  proof  of  any  of  the  facts  therein  stated,  but  for  the  purpose  of  explaining  in 
what  character  the  father,  through  whom  the  defendant  claimed  had  afterwards 
taken  actual  possession  of  the  estate.(7)  Evidence  of  this  kind  is  clearly  ad- 
missible. The  matter  again  became  the  subject  of  a  Full  Bench  decision  in  the 
case  of  Surendra  Nath  Pal   Chowdhry  v.    Brojo  Nath  Pal  Chou>dhry.{8)    The 

(l)/a«)i«f<iataT.J!oMamXaii(,  ISC,  233(1887).  («)  Peari    Mokun    v.   D,obomogi,    n   C   74r> 

<2)  Bin  LaU  v.  HiOs,  II  C.  L.  R.,  528  (1882).  (1886);   in  this  o»ae  the  judgment  wu  properly 

it)  Per  Field,  J.,  i6.,    S90;  JIamusur  Persad  admiasible  under  s.  43. 

«.  Komj  BeAon,  4  C,  633   (1878),   referred   to.  (7)  1  BIng.  N.  C,  607 ;  s.  o. ;  6  M.  ft  Or..  471, 

(4)  I  Bing.  X.  C,  607.  520;  Tftylor,  Ev.,  f  1668 ;  Me  note  to  s.  43  fod. 

«)  4  C,  633,  ▼.  ante.  (8)  13  C,  3fi2  (1886). 
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referring  Judges  in  that  case  observed  that  the  authority  of  Oujju  Loll  v.  Fatteh 
£aU(l)  appeared  to  have  been  shaken  by  the  subsequent  Privy  Council  decision 
in  the  case  of  Ram  Bahadur  Singh  v.  Lttcho  Koer{2)  (in  which  the  Privy  Council 
held  that  a  previous  judgment,  though  not  res  judiccUa,  was  evidence  in  the 
case)  and  by  the  decisions  of  the  Calcutta  Court  in  the  case  of  Peari  Mohun 
Mukerji  v.  Drabo  Moyi  Ddbia(^),  and  in  the  case  of  Hira  Lai  Pal  v.  HUU  (4) 
already  mentioned.  The  Court  further  observed  that  it  did  not  understand 
why,  if  the  judgments  which  were  dealt  with  in  the  two  last-mentioned  cases 
could  be  properly  used  as  evidence  for  one  purpose  or  another,  the  judgment 
adduced  m  this  case  could  not  be  used  as  e\-idence.  The  Full  Bench,  how- 
ever, upon  the  authority  of  Gujju  Loll  v.  Fatteh  Lall,(5)  considered  the  judg- 
ment to  be  inadmissible.  In  a  subsequent  case,(6)  these  two  Full  Bench 
decisions  were  distinguished,  it  being  held  that  a  decree  for  possession  made  by 
a  Court  under  the  ninth  section  of  the  Specific  Relief  Act  in  a  suit  beyond  the 
pecuniary  limits  of  that  Court's  jurisdiction,  although  not  res  judicata,  was  some 
evidence  of  dis'possession  by  the  defendants  in  a  subsequent  suit  against  the 
same  defendants  to  recover  mesne  profits.  In  this  case  the  fact  of  the  judgment 
having  been  given  was  admissible.  A  Full  Bench  of  the  Calcutta  High 
Court(7)  more  recently  expressed  the  opinion  that  the  decisions  in  the  case  of 
Oujju  Loll  V.  Fatteh  Lall,(8)  and  Surendra  Nath  Pal  Ohowdhry  v.  Brojo  Nath 
Pal  Chou>dhrt/,{9)  must  be  regarded  as  materially  qualified  owing  to  the  deci- 
sions of  the  Privy  Council  they  referred  to,(10)  because  these  decisions  establish 
that  under  certain  circumstances  and  in  certain  cases  the  judgment  in  a  previous 
suit  to  which  one  of  the  parties  in  the  subsequent  suit  was  not  a  party  may  be 
admissible  in  evidence  for  certain  purposes  and  with  certain  objects  in  the  subse- 
quent suit.  This  expression  of  opinion  which  was  obiter  has  been  dissented 
from  by  Geidt,  J.,  in  a  subsequent  ca8e(l  1)  to  which  reference  will  be  made. (12) 
In  the  last-mentioned  case  the  question  was  whether  one  A  was  a  partner  with 
J.  An  award  made  by  an  arbitrator  in  a  previous  suit  brought  by  A  against 
J  was  tendered  to  show  the  alleged  partnership,  Geidt,  J.,  held  that  the  award 
was  not  admissible ;  Ghose,  J.,  that  it  was  agreeing  in  the  view  that  the  Privy 
Council  deoisionsreferred  to  had  qualified  the  rule  laid  down  by  the  Full  Bench 
and  stating  that  he  was  disposed  to  think  that  the  Privy  Council  had  in  these 
cases  adopted  the  dissentient  opinion  of  Hitter,  J.,  in  the  Full  Bench. 
MU^.  '^^^  Bombay  High  Court  has  concurred(13)  in  the  judgment  given  in  Oujju 

Lall  V.  Fatteh  LaJl.  In  the  case  cited  the  plaintiff  sued  to  recover  arrears  of 
rent  for  a  certain  shop  alleging  the  annual  rent  to  be  Rs.  250.  The  defendant 
contended  it  was  only  Rs.  60.  In  support  of  his  allegation,  the  plaintiff  relied 
upon  the  evidence  of  his  brother  and  two  entries  in  his  handwriting  in  the  books 
of  the  firm  of  which  the  plaintiff's  brother  and  the  defendant  were  partners. 
To  prove  the  honA  fides  of  these  entries  the  plaintiff  offered  in  evidence  a  judg- 
ment given  in  favour  of  the  plaintiff's  brother  in  a  suit  brought  by  the  defen- 
dant, charging  him  (the  plaintiff's  brother)  with  improperly  debiting  their  firm 
with  Rs.  250  as  the  rent  of  the  shop.  It  was  hdd  that  the  judgment  was  not 
admissible,  Sargent,  C.  J.,  remarking  :    "  As  to  the  term  'transaction.'  it  i» 


(1)  «  C,  171  (1880).  (9)  13  C,  382  (1886). 

(«)  11   C,  801   (1884).  (10)  Ran   Am/oi*  r.  Sam  Narain,  22   C,  53» 

($)  II  C,  74fl  (1886).  (1896).     Bhitto    Kvntmr  r.   Kaho  PtnhaA,   H 

(4)  II  C.  L.  R.,  528  (1882).  I  A.,  10  (1897). 

(5)  6  C,  171  (1880).  (11)  Ahituuh  Ckanira  v.  Port»k  NtiK  »  C.   W. 

(6)  JianvOak    Sheitk  t.     /n«  Khan,  23  C,  69       N.,  402  (1904). 
(1896).  (12)  r.  pott,  p.  7». 

(7)  Tepu  Khan  v.     Roioni  Mohun,  25  C,  522 ;  (IS)  lo  Ranchhojibu  v.  Bapu  Narhar.  10  B.. 
».  0.,  2  C.  W.  a.,  001  (1898).  (1886). 


(8)  6  C,  171  (1880). 
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doabtless  one  of  large  import,  and  might,  although  by  a  strained  use  of  it,  be 
held  to  be  applicable  to  proceedings  in  a  suit :  but  as  the  result  of  holding  it  to  be 
so  applicable  in  the  thirteenth  section  would  be  to  effect  a  most  important  depar- 
ture &om  the  English  rule  of  evidence  which  would  make  judgments,  decrees  and 
verdicts  of  juries  onlr  admissible  in  matters  of  public  interest  it  may  well  be 
doubted  if  such  was  the  intention  of  the  framer  of  the  Code.  "(1 )  More  recently 
it  has  been  said  : — "  It  is  not  easy  to  reconcile  this  conflict  of  views  in  particular 
instances,  but  apparently  the  cases,  which  decide  that  judgments,  not  inter 
partes,  are  not  admissible  in  evidence,  proceed  chiefly  on  the  ground  that  those 
judgments  are  sought  to  be  used  as  having  the  effect,  more  or  less,  of  res 
judicata.  For  that  purpose  a  judgment  inter  partes  alone  can  be  admitted  in 
evidence,  but  for  other  purposes  where  judgments  are  sought  to  be  used  to 
show  the  eoriduct  of  the  parties,  or  show  particular  instances  of  the  exercise  of 
a  right  or  admissions  made  by  ancestors,  or  how  the  property  was  dealt  ufith 
previously  they  may  be  used  underthe  eleventh  or  thirteenth  section  as  excep- 
tions recognised  under  section  43  as  relevant  evidence. "(2)  This  decision 
was  followed  in  the  undermentioned  case.  The  judgments  rejected  by  the 
lower  Appellate  Court  were  not  inter  partes  but  were  in  suits  brought  by 
other  creditors  against  the  same  defendants,  in  which  the  existence  of  the 
partnership  denied  in  the  suit  was  asserted  with  success.  It  was  held  that  the 
judgments  >(-ere  admissible  in  evidence  and  must  be  treated  as  relevant  but 
not  asconclufflve  as  to  the  existence  of  the  partnership. (3)    Sedqwre. 

The  Madras  High  Court  has  also  concurred  (4)  in  the  judgment  given  in  „^^ 
Gujju  TjoII  v.  Fatleh  LaU.  In  a  suit  brought  by  the  trustees  of  a  temple  to  <itHtiom. 
recover  from  the  owners  of  certain  lands  in  certain  villages  money  claimed 
under  an  alleged  right  as  due  to  the  temple,  judgments  in  other  suits  against 
other  persons  in  which  claims  under  the  same  right  had  been  decreed  in  favour 
of  the  trustees  of  the  temple  were  admitted. (5)  It  was  said  :  "We  concur 
with  the  majority  of  the  learned  Judges  who  decided,  in  Oujju  LaU  v.  Fatteh 
LaU.  that  a  judgment  of  the  character  there  under  consideration,  viz.,  as  to 
whether  a  certain  person  was  or  was  not  the  heir  to  another,  is  neither  a 
transaction  nor  a  fact  in  the  sense  in  which  the  words  are  used  in  the  thirteenth 
section  of  the  Evidence  Act,  and  that  the  judgment  referred  to  in  that  case  could 
not  be  given  in  evidence  ;  but  the  judgments  filed  in  this  case  are  not  of  the 
character  under  consideration  in  that  case  ;  the  question  for  determination  in 
the  previous  suits  was  whether  the  payments  then  claimed,  and  which  are  in 
contest  in  the  present  suits,  were  claimable  as  of  right,  and  in  one  case  whether 
they  were  so  claimable  from  a  particular  class  of  persons,  viz..  Christians  ;  and 
it  appears  to  us  that,  when  a  right  of  the  character  now  in  question  is  at  issue, 
such  judgments  are  admissible  in  evidence  as  evidence  of  '  particular  in- 
stances in  which  the  right  or  custom  was  claimed,'  and  'in  which  its  exercise 
was  disputed,  asserted  or  departed  bom,'  and  was  further  adjudicated  upon  ; 
and  that  the  right  was  a  right  of  the  character  dealt  with  under  the  thirteenth 
section  of  the  Evidence  Act.  The  case  for  the  appellants  is — and  there  is  evi- 
dence in  support  of  it  in  the  case  before  us  as  to  at  least  six  of  such  villages — 
that,  from  those  who  hold  lands  in  a  large  number  of  villages  in  the  vicinity  of 
the  temple,  the  payment  claimed  is  demanded  as  of  right,  and  that  such  pay- 
ments have  been  made  after  suits  from  time  to  time  brought  and  determined 
ia  reference  to  the  liability  of  persons  occupying  lands  in  these  villages  ;  and 
this  being  so,  we  are  further  of  opinion  that  the  decisions  in  the  former  suits 


(1)  A.,442:A'arai(^£kiMa»ibat  T.  Difa  Vmtd,  L.  R.,esl  <1900). 

3  B.,  3,  nfemd  to  and  dhtingniahed.  (4)  la  Stiltnmanya  v.  Parama»waran,  11    M., 

(2)  Per  BuiMle,  J.,  in  Lakshman  y.  Amril,  24  133  (1887) ;  Aima«ai>n  ▼.  Appam,  12  H.,  13  (1887). 
B.,  SOS,  9M  (1900).  (6)  Kamammi  v.  Appaiii,  12  M.,  9  (1887). 


(3)  OotniH  Jkanr  v.  Ckhotalal  VtM,  2  Bom. 
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are  decisions  which  relate  to  'matters  of  a  public  nature' within  the  mean- 
ing of  section  42  of  the  same  Act.  The  question  for  determination  before  ns 
is  not  dissimilar  in  principle  from  that  reported  in  Naranji  Bkikhabhai  v. 
Dipa  Vmed.{l)  The  right  now  claimed  appears  to  us  to  be  as  much  a  right 
of  the  character  indicated  in  the  thirteenth  section  of  the  Evidence  Act 
as  the  right  to  a  fishery,  and  the  judgments  go  far  to  support  the  finding  of  the 
District  Judge  as  to  the  payments  claimed  having  been  customarily  made." (2) 
In  this  case  the  remarks  as  to  this  section  were  obiter  as  it  was  held  that  the 
case  came  within  s.  42.  But  apart  from  this  the  judgment  may  have  been  ad- 
missible to  explain  the  nature  of  the  payments  made,  viz.,  that  they  had  been 
made  after  suits  brought  and  that  the  payments  were  thus  claimable  as  of 
right  and  were  not  voluntary.  In  a  suit  to  establish  the  plaintififs  title  to 
certain  lands  he  put  in  evidence  (a)  a  conveyance  in  favour  of  his  father ;  (b)  a 
sale-certificate  issued  to  his  father's  vendor  ;  (c)  an  order  made  in  certain 
execution-proceedings  in  which  was  recited  a  petition  by  his  father  asserting 
his  title  ;  {d)  a  judgment  obtained  by  his  father  in  which  his  title  was  recog- 
nized. Neither  the  defendants  nor  their  predecessors  were  parties  to  any  of 
these  instruments  or  proceedings  :  held  that  none  of  these  documents  were 
conclusive,  since  the  defendants  were  not  parties  to  them,  but  that  they  were 
relevant  evidence  as  tending  to  show  that  the  plaintiS's  ancestors  had  deaU 
with  the  site  as  their  own  for  a  long  term  of  year8.(3)  In  this  case  documents 
A  and  B  were  clearly  admissible  as  documents  of  title.  D  was  an  assertion  of 
right ;  C  the  judgment  set  out  the  pleas  of  the  parties  and  from  these  it  appear- 
ed that  the  defendant's  predecessor  had  parted  with  the  property  to  the 
plaintiff's  father,  though  the  admission  was  attempted  to  be  avoided  by  an 
allegation  of  an  agreement  to  return  the  property.  But  as  to  this  it  may  doubt- 
less be  said  that  the  pleadings  would  have  been  equally  effectual  for  the 
purpose  as  the  judgment.  In  Byathamma  v.  AvuUa  it  was  pointed  oat 
'  'that  in  Oujju  Loll  v.  Fatleh  Loll  the  sole  object  for  which  it  was  sought  to 
prove  the  former  judgment  was  to  show  that  in  another  suit  against  another 
defendant,  the  plaintiff  had  obtained  an  adjudication  in  his  favour  on  the 
same  right  claimed,  and  it  was  held  that  the  opinion  expressed  in  the  former 
judgment  was  not  a  relevant  i&ct  within  the  meaning  of  the  Evidence  Act- 
In  the  case  before  us  it  is  not  the  adjudication  which  it  is  sought  to  prove,  for 
the  point  was  never  adjudicated  upon,  but  the  judgment  is  tendered  in  evidence 
as  proof  that  in  a  particular  instance  the  plaintiff's  predecessor  acted  in  the 
capacity  of  karriavan  of  a  nuirumakatatfom  tartvad,  wholly  irrespective  of  the 
particular  decision  arrived  at  in  the  suit.  This,  we  think,  is  a  relevant 
fact. "(4)  In  this  case  the  document  referred  to  as  a  judgment  wasan  entry 
in  the  Court-diary  of  the  District  Munsif  and  was  held  to  be  admissible 
under  section  35,  post. 

A^^^  '^^^  question  has  been  considered  by  a  Full  Bench  of  the  Allahabad  High 

Court  in  the  case  of  The  Collector  of  Gorakhpur  v.  Palakdhari  Singh.{5)  In  this 
case  the  plaintiff ,  Palakdhari  Singh,  had  sued  a  Hindu  widow,  to  establish  his 
right  of  inheritance  in  certain  villages  which  had  belonged  to  the  widow's  hus- 
band, to  have  it  declared  that  he  had  died  childless  and  that  she  had  falsely 
put  forward  a  child  of  unknown  parentage  as  her  husband's  son.     The  widow 

(1)  a  S.,  3,  tujra.  r.  Hajagopala  Ananfor,  18  M.,  73,  77  (ISM). 

(2)  Samaiami  t.  Apjnm,  12  M.,  13  (1887);  ( i)  12  A.,  I  (F.  B.)  (1889)  Iw  to  the  eSert  cl 
referred  to  in  Byathamma  v.  Avala,  16  M.,  34  thU  decinion  aoe  LaktKma»  t.  Awtrit,  24  B.,  iWS 
(1801)  (  V.  put) ;  and  Vytkialinga  v.  VeiUiataehttla,  (ISOO) ;  a  caae  prior  to  thU  will  be  foand  in  4  A., 
16  M.,  13«  (1882).  SMaial  Khan  v.  AmtH-ul-UA  Kha*.  whereat  p.  ««, 

(3)  Fentatommt  v.  Venkalreddi,  15  H.,  12  Tyrrell,  J.,  and  Oatboit,  J.,  say :  "  In  the  eondu- 
(1890).  8ione  of  that  judgment  {Oujjtt  Latt  t.  fa«et 
(4)  IS  M.  at    pp.    23,    24(18»I);    Krunammi       Aflfl),  we  folly  concur.  " 
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was  the  only  defendant,  and  she  maintained  that  the  child  in  question  was  her 
son  by  her  deceased  husband.  The  suit  was  dismissed  on  the  merits  by  the 
Court  of  first  instance  and  by  the  High  Court  on  appeal.  After  the  widow's 
death  the  plaintifi  brought  a  suit  against  one  Dalip  Narain  Singh,  whom  the 
Collector  as  Manager  of  the  Court  of  Wards,  had  accepted  as  the  minor  son  of 
the  defendant  in  the  first  suit,  and  against  the  Collector  as  such  Manager  for 
possession  of  the  same  villages  upon  the  same  grounds  as  those  put  forward 
in  the  former  suit : — Eeld  by  the  Full  Bench  that  the  judgments  of  the  Court 
of  first  instance  and  the  High  Court  in  the  former  suit  did  not  operate  as  res 
judicata  in  the  present  suit,  but  (Brodhurst,  J.,  (dissenting  on  this  point)(l) 
that  they  were  admissible  in  evidence  in  the  present  suit.  Held,  per  Ed^e,  C. 
J.,  and  Tyrell,  J.,  that  the  judgments  were  not  admissible  under  the  eighth 
section  or  the  ninth  section,  nor  was  either  of  them  a  "transaction,"  or  a 
"fact,"  within  the  meaning  of  the  thirteenth  section.  But  the  record  &nd 
not  the  judgments  alone  in  the  former  suit  was  admissible  under  the  clause 
(6)  of  the  thirteenth  section,  independently  of  section  43,  as  evidence  of  a 
particular  instance  in  which  the  alleged  right  of  the  plaintifi  to  the  property 
now  in  suit  was  at  the  time  claimed  and  disputed,  the  word  "right,"  in  both 
clauses  (a)  and  (6)  of  the  thirteenth  section,  including  a  right  of  ownership, 
and  not  being  confined,  as  held  by  the  majority  in  Gujju  Loll  v.  Fatteh  Loll, 
to  incorporeal  rights.  But  the  reasons  given  in  the  judgments  in  the  former 
suit  for  the  decree  could  not  be  considered  in  the  present  suit.  Held  per 
Straight,  J.,  that  under  section  43  of  the  Evidence  Act  the  question  was 
whether  the  existence  of  the  former  judgments  was  a  fact  in  issue  or  relevant 
under  some  other  provisions  of  the  Act.  Here  the  question  was  not  as  to  the 
eari»<«rceof  the  former  judgments  and  decrees  as  a  fact  in  issue  (irrelevant 
fact;  but  though  section  43  declared  judgments,  orders  and  decrees,  other 
than  those  mentioned  in  sections  40,  41,  and  42>  irrelevant  qua  judgments, 
orders  and  decrees,  it  did  not  make  them  absolutely  inadmissible  when  they 
were  the  best  evidence  of  something  that  might  be  proved  aliunde.  The 
former  judgments  and  decrees  were  not  themselves  "transactions"  or  "ins- 
tances' '  within  the  meaning  of  the  thirteenth  section ;  but  the  suit  in  which 
they  were  made  was  a  transaction  or  an  instance  in  which  the  defendant's 
right  as  the  living  son  of  the  widow's  husband  to  obtain  proprietary 
possession  of  his  father's  estate  was  claimed  and  recognized,(2)  and,  to 
establish  that  such  a  transaction  or  instance  took  place,  they  were  the  best 
eridence.  Per  Brodhurst,  J. :  That  for  the  reasons  given  by  Garth,  C.  J., 
and  Jackson  and  Pontifes,  JJ.,  in  Oujju  Loll  v.  Fatteh  Loll,  the  judgments 
in  the  former  suit  were  not  admissible  in  evidence.  Per  Mahmood,  J.  : 
That  for  the  reasons  given  in  the  dissentient  judgment  of  Mitter,  J.,  in  Gujjtt 
Lallv.  Fatteh  Loll,  the  former  judgment  of  the  High  Court  was  admissible  in 
evidence. 

The  Privy  Council  have  in  three  reported  instances  admitted  in  evidence  pnv^  councu 
judgments  and  orders  not  between  the  same  parties.O)  -itcuton). 


( 1 )  Per  Bndhiirvt,  J. :  "My  opinions  on  th»  Chandra  t.  Poresk  Nalk,9C.V!.Ii.,402  at  y.  416; 
point*  that  have  been  referred  are  in  accordance  per  Ohoee,  J.,  "  or  it  is  a  tranaaction  rteopihing 
wHb  the  jodgroent  of  the  Court  in  Oujjii  LaU  the  right  ofAbinaah  in  that  property  within  the 
V.   Fatteh  LaU  :"  ib.  at  p.  27.  meaning  of  s.  13  of  the  Evidence  Act ;  and  (htjiu 

(2)  Sfi  irva  whether  the  jodgment  could  he  uaed  LaU  v.  Fatteh  LaU  at  p.  181 ;  per  Mitter,  J.,  where 
as  a  recognitioo  of  right.  The  defendant's  right  he  held  that  the  judgment  waa  relevant  beoaoae 
waa  only  reoogniaed  in  the  aenae  that  in  the  opi-  it  rtengnuti  the  right  of  the  plaintiff  and  made 
nioo  of  the  Coort  it  waa  found  to  exist  that  is  therefore  the  existence  of  the  faot  in  issae  in  the 
a^odicated  npca.  By  "recognition"  in  this  section  subsequent  snit  highly  probable. 

was    mcMit,  it    is  submitted,     '  admitted '    not  (3)  See  Ttpa  Khan  r.  Bojoni  Uokun,    23  C, 

••  adjodicsted"  opoo ;  v.  post,  but  see  tiaoAbina^  522.  s.  c. ;  2  C.  W.  N.,  001,  S03  (18»8). 
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Where  to  actions  of  ejectment  by  a  zemindar,  the  defendants  pleaded 
(jhatwali  tenure  of  the  mouzahs  in  dispute  under  permanent  mokurruri  an 
dur-mokurruri  rights  at  fixed  rents  from  before  the  decennial  settlement, 
was  held  that  certain  decrees  in  1817  and  1845  relating  thereto,  to  which  tl 
zemindar's  predecessors  in  title  were  not  parties,  but  which  sustained  the  d 
fendants'  claim  to  hold  at  fixed  rents,  were  admissible  in  evidence,  as  shewii 
ancient  possession  and  assertion  of  title  many  years  ago  ;  and  that,  taken  wil 
other  evidence,  they  established  the  defendants'  possession  at  a  uniform  lej 
for  so  long  a  period  as  to  raise  the  presumption  that  the  tenure  was  and  is 
permanent  nature.(l)  The  judgments  and  decrees  had  also  been  admitted  b 
the  Lower  Courts.  The  first  Court  was  of  opinion  that  they  might  be  accep 
ed  as  showing  ancient  possession,  and  that  the  title  on  which  the  defendan 
relied  was  openly  asserted  as  early  as  1788,  and  at  subsequent  dates  irrt 
pective  of  the  findings  come  to  in  those  decrees  ;  that  the  orders  passed  in  tho 
decrees  would  not  be  evidence  against  the  plaintiff's  title,  nor  could  they  I 
considered  as  proving  the  defendants'  title  ;  but  that  they  might  be  accept< 
to  show  ancient  possession  and  to  show  that  the  title  was  asserted  rightly  i 
wrongly  many  years  ago.  The  High  Court  observed  that  the  Lower  Court  ha 
only  used  those  judgments  as  evidence,  that  there  was  litigation  between  tl 
parties  thereto  at  the  dates  to  which  they  relate  ;  and  that  in  former  suits  tl 
parties  asserted  the  same  rights  which  they  were  then  asserting  ;  and  that 
this  extent  the  judgments  were  admissible  even  though  the  plaintiff  was  i 
party  to  them.  The  Privy  Council  made  no  reference  to  this  section.  It 
true  that  it  cited  the  findings  of  the  Lower  Courts  without  disapproval,  bi 
it  does  not  appear  whether  it  approved  of  them.  These  findings  appear  i 
have  been  referred  to  on  the  contrary  for  the  purpose  of  answering  tl 
appellant's  contention  that  the  Lower  Courts  had  used  certain  of  the  statemen 
of  the  parties  as  recorded  in  the  judgments  as  evidence  against  him.  The  Pii^ 
Council  by  reference  to  the  findings  show  that  they  did  not.  But  the  groui 
on  which  the  Privy  Council  itself  admitted  the  evidence  was  that  inasmuch  i 
by  the  earlier  judgment  a  decree  for  rent  was  given  at  a  certain  rate  at  whi< 
rate  the  land  had  all  along  been  held,  it  was  competent  to  use  the  jud 
ment  as  evidence  showing  the  rent  paid  for  the  possession  at  and  prii 
to  that  date  then  nearly  80  years  aga  It  was  not  the  correctness  of  tl 
decision,  but  the  fact  that  there  had  been  a  decision  that  was  established  \ 
the  production  of  the  judgment ;  and  the  existence  of  the  judgment  wi 
admissible  as  a  fact  in  issue  under  section  43,  post-(2)  The  result  of  th 
decision  appears  to  be  that  the  judgments  were  admitted  under  section  43 1 
facts  in  issue  and  also  {if  the  Privy  Council  be  taken  to  have  affirmc 
the  decision  of  the  High  Court  on  this  point)  as  evidence  of  assertioi 
o!  right  under  this  section.  But  neither  Court  treated  the  judgments  < 
adjudications,  having  the  effect  of  a  kind  of  qualified  and  inconduaive  r 
j>idicata.{3) 

In  Bhitlo  Kuntoar  v.  Kesho  Pershad  Misser,(i)  their  Lordships  of  the  Friv 
Council,  speaking  of  a  judgment  in  a  former  suit  against  one  of  the  defei 
dants,  Bacha  Tewari,  observed :  "  this  decision  is  not  conclusive  againi 
Bacha  Tewari  as  the  suit  was  not  between  the  same  parties  as  the  presei 
suit,  but  their  Lordships  agree  with  the  Subordinate  Judge  that  it  wi 
admissible  as  evidence  against  him. "    In  this  case  a  decree  obtained  agaiu 

(1)  Aim  Ainia»  v.  Ram  Sarain,  22  Ind.  App„  ftble,  but  that  that  partiottlar  amount  wai  bj  t 
b(M1894),  8.C.  22  C,  533.  decree  made  payable,  ib.,  at  p.  410. 

(2)  Per  Qeidt,  J.,  io  Abituui  Chandra  v.  poruA  (3)  Which  appear  to  have  been  the  viewenu 
Kalh,  9  C.  W.  N.,  402,  408  (1904).  The  judg-  tained  by  Ghow,  J.,  in  the  lart-mentioned  nit. 
ment,  however,  va<  not  treated  aa  proof  that  (4)24  I.  A.,  10  (1897),  1  C.  W.  N.,  2( 
the  amoDDt  decreed  waa  the  correct  amount  pay- 
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the  defendant  that  a  will  was  revoked  was  held  not  to  be  res  judicata  in  a 
suit  against  him  brought  by  other  plaintiffs,  but  admissible  as  evidence 
against  him.  There  is  no  mention  of  this  section  in  the  judgment  and  the 
grounds  upon  which  the  previous  decisions  were  admitted  are  not  stated  in 
the  report.  An  opinion,  however,  has  been  expressed  that  as  the  matters  in 
controversy  in  the  suit  in  which  the  decree  was  passed  related  to  public  chair- 
table  purposes  the  prior  decision  was  brought  within  the  terms  of  section  42 
which  treats  of  judgments  relating  to  matters  of  a  public  nature.(l)  Whether 
the  judgment  might  or  might  not  have  been  admissible  on  this  ground  the 
Authors  have  ascertained  from  the  records  of  the  Allahabad  High  Court(2) 
that  this  was  not  the  ground  on  which  the  Subordinate  Judge  (whose  decision 
was  approved  by  the  Privy  Council)  admitted  it  in  evidence.  The 
plaintin  claimed  the  property  in  suit  as  the  heir  of  Ramkishen.  If  the 
property  were  subject  to  a  trust  and  Ramkishen  had  been  in  possession  as 
trustee  then  plaintiff  had  no  title  to  it;  otherwise  if  there  were  no  trust 
and  both  Ramkishen  and  Bacha  Tewari  had  beneficial  possession.  The  fifth 
issue,  therefore,  was  whether  there  was  a  trust  and  this  involved  the 
question  whether  Bhawani  had  revoked  the  will  creating  the  trust.  The 
second  and  fourth  issues  were  as  to  the  time  since  when  possession  had  been 
held  and  what  was  the  nature  of  the  possession  of  Ramkishen,  the  plaintifl's 
alleged  predecessor,  and  of  the  defendant  Bacha  Tewari.  These  were  all 
facts  in  issue.  As  showing  that  they  did  not  hold  as  trustees  evidence  was 
given  of  an  agreement  of  the  4th  January  1850,  under  which  Ramkishen 
and  Bacha  Tewari  held  the  property  in  moieties  as  proprietors,  an  agreement 
which  was  subversive  of  the  provisions  of  the  will  had  it  been  existent  and 
operative  :  secondly,  the  fact  that  they  got  possession  under  the  agreement ; 
thirdly,  a  mortgage  by  the  defendant  as  proprietor  on  the  4th  September 
1877,  and  laaUy,  a  suit  in  1880  (which  is  that  referred  to  by  the  Privy  Council), 
by  which  certain  outsides  sought  to  have  it  declared  that  the  estate  was  in 
the  possession  of  Bacha  Tewari  (who  was  as  well  as  his  mortgagee,  a  party 
to  that  suit),  as  a  trustee  under  the  will.  It  was,  however,  held  in  that  suit 
that  the  will  was  revoked  and  therefore  the  property  was  not  subject  to  a 
trust.  At  the  date  of  that  suit  Bacha  Tewari  was  in  possession  of  his 
moiety.  He  continued  to  hold  after  the  suit  and  held  under  a  title  which 
negatived  the  trust,  namely,  the  title  declared  by  the  judgment  in  question. 
"  This  decision  (the  Subordinate  Judge  said  and  as  the  Privy  Council  held 
correctly)  in  the  opinion  of  the  Court  is  admissible  as  evidence  against  Bacha 
Tewari,  although  the  plaintiff  was  not  a  party  to  it — as  showing  the  character 
of  the  possession  of  Ramkishen  and  Bacha  Tewari  over  the  estate  in 
respect  of  which  the  agreement  of  1850  was  made."  He  could  not  after 
this  decree  have  held  as  trustee  when  the  trust  was  negatived  by  it.  The 
judgment  was  therefore  relevant  and  admitted  not  under  this  section,  but 
its  existence  was  either  a  fact  in  issue  under  the  forty-third  and  fifth  sec- 
tions or  relevant  as  explaining  a  fact  in  issue  under  the  forty-third  and 
ninth  sections. 

Neither  of  these  decisions  appear  to  affect  the  Full  Bench  decision  iu 
Gujju  Loll  V.  Fatteh  Loll. 

In  the  later  case  of  Dinomoni  Chowdhrani  v.  Brojomohini  Chowdhrani(S) 
in  which,  however,  this  section  was  expressly  referred  to,  the  facts  were  as 
foQows  : — The  suit  was  instituted  by  B.  M.  C.  as  the  widow  and  executrix 
of  H.  N.  C.   against  J.  C.  to   recover  possession  of  certain   land  on    the 


(I)  Abii¥ukChatubray.Porahyatli,9C.W.S.,  (2)  See    Appendix. 

402  (1904)    »t  p.   406;  per  Oeidt,  J.,  this  was  (3)  Dinomoni      Choipdimni    v.       Brojomohini 

doubted   by  Ghow,  J.,  in  the  same  ciu« ;  set  p.  Chovdhrani,  29  C,  187  (1901)  a.  o.,  29 1.  A.,  24. 
414. 
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allegatioa  that  it  was  partly  a  reformation  oa  the  original  site  of,  and 
partly  an  accretion  to,  certain  of  her  villages.  In  1866,  J-C  commenced 
to  raise  disputes  as  to  the  possession  of  H.  N.  C.  whereupon  proceedings 
took  place  in  the  Criminal  Court  under  section  318  of  the  Criminal  Procedure 
Code,  XXV  of  1861,  in  the  course  of  which  H.  N.  C.  was  found  to  be  in 
possession  of  the  land,  and  an  order  wa^  passed  by  the  Magistrate  confirming 
his  possession.  Some  time  after  a  third  party,  a  nei^bouring  proprietor, 
commenced  a  dispute  which  also  terminated  by  an  order  of  the  Criminal 
Court  under  section  530  of  the  Criminal  Procedure  Code,  X  of  1872,  dated 
19th  June  1876,  in  favour  of  H.  N.  C.  In  1888,  further  possessory  pro- 
ceedings took  place  in  the  Criminal  Court  under  section  145  of  the  Criminal 
Procedure  Code  of  1882,  as  the  result  of  which  the  defendant  /.  C.  was 
found  to  be  in  possession,  and  by  an  order  of  3l8t  December,  1888,  she  was 
confirmed  in  possession  of  the  land  in  dispute.  The  Subordinate  Judge 
dismissed  the  suit  and  rejected  the  Criminal  Proceedings  of  1876  as  being  in- 
admissible in  evidence  against  the  defendant,  she  not  having  been  a  party  to 
them-  The  High  Court  in  appeal  admitted  these  proceedings  as  being  relevant 
for  the  purpose  of  showing  the  identity  of  the  land  claimed  in  the  suit  with 
that  which  was  claimed  in  1876  and  as  showing  that  it  was  in  existence 
at  that  time  On  appeal  to  the  Privy  Council  their  Lordships  observed : 
"These  orders  (made  in  1867,  1876,  1888)  are  merely  police-orders  made  to 
prevent  breaches  of  the  peace.  They  decide  no  question  of  title  ;  but  under 
section  145  of  the  Criminal  Procedure  Code  of  1882  (relating  to  disputes  as 
to  immoveable  property)  the  Magistrate  is,  if  possible,  to  decide  which  of  the 
parties  is  in  possession  of  the  land  in  dispute ;  and  if  he  decides  that  one  of 
the  disputants  is  in  possession,  the  Magistrate  is  to  make  an  order  declaring 
such  party  to  be  entitled  to  retain  possession  until  evicted  in  due  course  of 
law  and  forbidding  all  disturbance  of  such  possession  until  such  eviction- 
The  Criminal  Procedure  Acts  in  force  in  1866  and  1876  were  to  the  same 
effect.  These  police-orders  are,  in  their  Lordships'  opinion,  admissible  in 
evidence  on  general  principles  as  well  as  under  the  thirteenth  section  of  the  Indian 
Evidence  Act  to  show  the  facts  that  such  orders  toere  made.  This  necessarily 
makes  them  evidence  of  the  following  facts,  all  of  which  appear  from  the 
orders  themselves,  viz.,  who  the  parties  to  the  dispute  were  ;  what  the  land  in 
disprUe  was ;  and  who  vias  declared  entitled  to  retain  possession.  For  this 
purpose  and  to  this  extent  such  orders  are  admissible  m  evidence  for  and 
agamst  every  one  when  the  fact  of  possession  at  the  date  of  the  order  has  to 
be  ascertained.  If  the  lands  referred  to  in  such  an  order  are  described  by 
metes  and  bounds,  or  by  reference  to  objects  or  marks  physically  existing, 
these  must  necessarily  be  ascertained  by  extrinsic  evidence,  i.e.,  the  testimony 
of  persons  who  know  the  locality.  If  the  orders  refer  to  a  map,  that  map  is 
admissible  in  evidence  to  render  the.  order  intelligible  ;  and  the  actual 
situation  that  map  is  admissible  in  evidence  to  render  the  order  intelligible ; 
and  the  actual  situation  of  the  objects  drawn  or  otherwise  indicated  on  the  map 
must,  as  in  ail  cases  of  this  sort,  be  ascertained  by  extrinsic  evidence.  So  far 
there  appears  to  be  no  difEiculty.  Reports  accompan3ring  the  orders  or  maps 
and  not  referred  to  in  the  orders  may  be  admissible  as  hearsay  evidence  of 
reputed  possession  (Taylor  on  Evidence,  §  517).  But  they  are  not  otherwise 
admissible,  unless  they  are  made  so  by  the  thirteenth  section  of  the  In- 
dian Evidence  Act.  To  bring  a  report  within  that  section  the  report  must  be 
'a  transaction  in  which  the  right  or  custom  in  question  was  created,  claimed, 
modified,  recognised,  asserted  or  denied  or  which  was  inconsistent  with 
its  existence.'  These  words  are  very  wide  and  are  wide  enough  to  let  in 
the  reports  forming  part  of  the  proceedings  in  1867,  1876  and  1888.  Their 
Lordships  are  of  opinion  that  the  High  Court  did  not  err  in  receiving  the 
re^rt  made  in  the  proceedings  of  1876,  to  the  reception  of  which  Hr.  Cohen 
objected." 
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It  is  true  that  the  Privy  Council  refer  to  this  section  but  their  judgment  Summapr. 
shows  that  the  "  police-orders  "  as  they  are  called  but  which  were  apparently 
the  judgments  or  orders  of  Magistrates  in  Proceedings,  under  section  146  of  the 
Criminal  Procedure  Code,  were  also  admissible  on  "  general  principles. "  What 
these  are  is  not  stated.  But  as  the  Judicial  Committee  has  also  held  that 
before  a  document  can  be  admitted  it  must  be  shown  to  be  admissible  under  the 
Evidence  Act  it  must  have  here  referred  to  some  other  section  than  the 
(^resent  one.  This  being  so  the  expression  of  opinion  as  regards  this  section 
was  obiter.  In  fact  the  judgments  or  orders  were  admissible  as  facts  in  issue 
under  the  fifth  section.  The  suit  was  to  recover  possession  and  it  was  obviously 
admissible  to  show  on  the  question  whether  a  party  had  possession  at  a 
particular  time  that  an  order  had  been  passed  retaining  him  in  possession.  It 
might,  of  course,  have  been  shown  that  notwithstanding  such  order  he  had  not 
or  did  not  get  possession,  but  in  the  absence  of  such  evidence  the  presumption 
would  be  that  was  ordered  to  be  done  was  carried  out.  It  is,  however,  clear 
that  neither  as  facts  in  issue  nor  as  "  transactions  "  nor  "  instances  "  under 
this  section  were  these  orders  created  as  a  kind  of  inconclusive  ret  adjudicata ; 
that  is,  it  was  not  the  correctness  but  the  fact  of  the  decuion  which  was 
Relevant.  Were  it  not  that  the  judgment  of  the  Privy  Council  refers  to  this 
section  it  would  create  no  difficulty  at  all.  With  all  respect,  however,  it  may 
be  questioned  how  the  order  of  the  Magistrate  could  be  a  "  transaction  "  or 
"  instance  "  of  the  character  mentioned  in  this  section,  except  on  the  ground 
that  it  "recognised"  the  right  to  possession  of  a  particular  party  or  was 
"  inconsistent '  with  the  possession  of  the  opposite  party  as  to  which,  see 
jmt.  What  the  reports  were  which  were  admitted  is  not  stated  in  the 
decision,  but  this  matter  does  not  immediately  touch  that  under  discussion. 
It  does  not  appear  that  the  section  was  originally  intended  to  refer  to 
judgments,  but  to  the  acts  and  statements  of  persons  which  may  be  sub- 
mitted for  the  consideration  and  determination  of  a  Court  and  not  to  the 
judgments,  decrees  and  orders  of  the  Court  itself.  The  section  itself  which  is 
intelligible  enough  seems  to  have  been  intended  to  refer  to  matters  such  as 
those  given  in  illustration  of  it.  Considerable  difficulties,  however,  arise 
from  the  case-law  treating  of  the  applicability  of  the  section  to  judgments, 
decrees  and  orders.  It  must  be  remembered  that  some  of  the  judgments  in  the 
cases  referred  to  were  in  fact  admissible  under  other  sections  of  the  Act. 
There  is  no  question  that  for  some  purposes  and  apart  from  this  section 
judgments  may  be  relevant.  The  point  is  whether  this  section  can  be  quoted 
as  a  ground  for  their  admission. 

In  the  first  place  the  evidence  tendered  must  be  that  of  a  "transaction" 
or  " instance."  Then  assuming  it  is  a  "transaction"  it  must  be  one  of  the 
character  mentioned  in  clause  (a)  or  if  it  is  an  "instunoe"  it  mubt  be  an  instance 
of  the  facts  mentioned  in  clause  (6).  It  seems  with  all  respect  to  contrary 
views,  to  be  an  incorrect  use  of  language  to  describe  a  judgment  as  a  "  transac- 
tion." But  if  it  can  be  so  described  or  as  an  "instance"  it  must  come  also 
within  the  other  terms  of  the  clauses  in  which  these  words  appear.  It  is 
obvious  that  a  Court  does  not  claim  or  agaeri  or  deny  or  exercise  a  right  or 
custom.  Nor  does  it  dispute,  or  cusert,  or  depart  from  the  exercise  of  a  right  or 
custom.  The  parties  do  that.  What  it  does  is  to  determine  the  cause  pre- 
sented to  it  for  trial  and  for  that  purpose  it  considers  the  claims,  assertions, 
denials,  exercise  and  so  forth  of  the  litigants  before  it  or  of  those  persons 
whose  acts  and  statements  the  law  treats  as  their  own.  Then  even  assuming 
a  judgment  is  a  transaction  it  cannot  bo  said  to  create  or  modify  a  right  or 
custom.  The  right  or  custom  either  exists  or  it  does  not  before  the  cause 
comes  to  trial.  The  Court  merely  finds  that  before  and  at  the  date  the  suit 
was  instituted  the  right  or  custom  did  or  did  not  exist.  If  the  parties  litiga- 
ting had  no  ri^^t  the  Court  cannot  give  it  to  them.  And  if  a  right  or  custom 
exists  the  Court  has  no  jurisdiction  to  modify  either.    The  only  words  in  the 
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section  which  may  with  any  show  of  reason  be  made  applicable  to  judgment 
the  word  "  recognized "  in  clauses  (o)  and  (b),  and  the  phrase  "  which 
inconsistent  with  its  existence  "  in  clause  (a).     But  it  seems  that  neither  \t 
in  fact  intended  to  apply.     The  recognition  referred  to  in  the  section  app« 
to  be,  like  the  other  acts  mentioned,  an  act  of  a  person  and  not  of  a  tribui 
It  is  an  act  of  admission.     A  Court,    however,  does  not  admit  a  right, 
adjudicates  upon  it.    Lastly,  apart  from  the  question  whether  a  judgmen 
a  '  transaction."  the  "  inconsistency  "  mentioned  would  appear  to  refer  to 
same  class  of  facts  as  the  others  stated  in  the  section.     In  one  sense  if  a  ri, 
is  claimed  and  a  judgment  is  produced  which  pronounces  against  it  t 
judgment  may  be  said  to  be  inconsistent  with  the  existence  of  that  rij 
But  the  inconsistency  referred  to  in  the  section  appears  to  be  that  which  is 
herent  in  the  nature  of  two  opposed  facts,  such  as  that  referred  to  in  the  f 
part  of  illustration  (a)  to  the  eleventh  section  and  not  the  "  inconsistenc 
(if  indeed  it  can  be  correctly  so  described),  which   exists   between  fads  « 
dencing  a  right  or  custom  and  an  opinion  (for  such  is  the  judgment  of  a  Cou 
pronouncing  against  the  existence  of  such  rights  or  custom.     A  judgmen 
indeed  inconsistent  in  no  sense  unless   it   has  been  correctly  rendered, 
consistency  of  fact,  however,   is  shown  when  two  opposed  facts  are  pro^ 
and  no  explanation  is  offered  of  their  apparent  inconsistency. 

If  this  view  of  the  section  be  correct  then  as  held  by  the  Full  Bench 
Ottjju  Loll  V.  Fatteh  LaU{l)  a  judgment  or  decree  is  not  admissible  at  all  un 
this  section,  though  it  may  be  admissible  either  as  a  fact  in  issue  or  aj 
relevant  fact  under  other  sections  of  the  Act.  Whatever,  however,  may  be 
effect  of  the  first  two  Privy  Council  decisions  cited(2)  (and  they  do  not  in 
author's  opinion  afiect  the  Full  Bench  decision),  the  third  and  last  (3)  exprec 
recognises  that  a  judgment  or  order  of  a  Court  is  admissible  under  thia  sect 
as  under  other  sections  of  the  Act  as  either  a  "  transaction "  or  "  instant 
(which  is  not  stated).  The  opinion  was  obiter,  but  assuming  it  to  be  otl 
wise  the  further  question  is  as  to  the  use  which  may  be  made  of  judgme 
so  admitted.  It  is  not  possible  with  certainty  to  say  anything  as  to  the  1 
decision  of  the  Privy  Council  as  the  particular  grounds  on  which  the  judgm 
of  1876  was  held  to  be  admissible  under  this  section  were  not  stated.  PoBsi 
it  was  admitted  as  a  recognition  of  right,  or  as  being  inconsistent  with  i 
right  claimed  by  the  defendant,  or  as  evidence  of  an  assertion  of  right  on  i 
part  of  the  plaintiff.  It  is  on  the  last  mentioned  ground  that  the  argumc 
for  the  admissibility  of  judgments  has  commonly  been  founded.  Act* 
ownership  in  respect  of  the  subject-matter  of  a  litigation  may  be  shown 
proof  of  particular  transactions  or  instances  of  the  character  mentioned 
the  section.  These  may  be  transfers  of  property  such  as  gifts,  sales,  leas 
mortgages  or  acts  of  enjoyment  such  as  the  actual  exercise  of  aright  and  i 
like.  A  claim,  however,  may  be  asserted  or  denied  in  a  litigation  as  well  as 
or  by  any  other  of  the  modes  mentioned.  It  has  therefore  been  said  tl 
such  a  litigation  and  not  merely  the  judgment  or  decree  only{4)  is 
transaction(6)  or  instance(6)  within  the  meaning  of  this  section  and  that  1 
judgment  and  decree  are  admissible  as  evidence  of  the  litigation  in  which  tl 
were  rendered  and   pronounced. (7)     In  this  view  of  the  case  the  relevi 


(1)  Omjju  LaU  V.  ratleh  LaU,  0  C,  171  (1880). 

(2)  Sam  Savjan  v.  Ran  Narain,  22  C,  633 
(1894);  BUtto  Kuaunr  v.  KahoPershad,  19  A.,  277 
(1897). 

(3)  Dinomoni  Chowdhraiti  t.  Brojomokiiu  Ghov- 
Mrani,  29  C,  187  (1901). 

(4)  CoUtOor  0/  OonUijmr  t.  Palakdkari,  12  A., 
H,  28,  28  (1889) ;  Tepu  Khan  y.  Rojani  Mokun, 


2  C.  W.  N.,  601,  604  (1898);  «.  c,  26  C,  622. 

(6)  76.,  T.  ante,  pp.  67-70.  It  Mema,  howere 
somewlut  foroed  uae  of  language  to  call  a  litigal 
a  traiuaotion. 

(0)  lb.,  T.  ante,  pp.  67-70;  JtaniUtiUai  r.  Bom 
Kant,  16  C,  233  (1887) ;  namatami  ▼.  Apjm 
12  H.,  9  (1887). 

(7)  Teptt  Kha*  r   Bofmi  Molrnn,    8   V.  \V. 
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fact  is  the  litigation  and  the  judgment  is  only  the  proof  of  it.  There  may 
be  cases  in  which  a  judgment  is  the  only  proof  of  the  assertions  of  the 
parties.  But  it  may  be  objected  that  a  claim  is  asserted  or  denied  in  the 
pleadings,  in  the  issues,  or  in  the  evidence  given  in  support  or  denial  of  those 
issues.  If  these  are  available,  are  not  they  the  proper  evidence  of  the  claim 
made.  The  judgment  is  the  judicial  opinion  rendered  on  the  claims  of  the 
parties.  It  is  not  their  claim,  though  it  may  in  common  with  other  parts  of 
the  proceedings  record  it.  Whether  judgments  can  be  said  to  recognise  or  be 
inconsistent  with  rights  has  already  been  dealt  with-  In  short  great  diffi- 
culties ensue  in  the  application  of  this  section  to  judgments.  But  whether 
admissible  under  this  section  or  not  it  is  clear  that  the  reasonB(l)  given 
for  a  former  judgment  or  decree  cannot  be  relied  on  to  show  that  in 
subsequent  litigation  either  of  the  parties  were  right  or  wrong  in  their 
assertion  or  denial  of  the  claim  litigated  and  adjudicated  upon.  If  in  a  suit 
by  A  against  B,  the  former  asserts  a  claim  which  in  declared  to  be  well 
founded  by  the  judgment  in  that  suit ;  such  assertion  may  be  evidence  in  a 
subsequent  litigation  between  A  and  C,  tending  to  show  that  in  the  last 
mentioned  litigation  A  is  also  entitled  to  a  decree.  But  the  opinion  given 
in  favour  of  H  in  the  first  suit  is  not  relevant  to  prove  that  the  judgment 
should  also  be  in  his  favour  in  the  subsequent  suit.  So  to  use  a  judg- 
ment is  to  use  it  in  respect  of  the  judicial  opinion  which  it  contains.  Such  an 
opinion  may  have  been  given  on  a  different  state  of  facts  and  was  moreover 
rendered  in  the  absence  of  the  parties  sought  to  be  affected  by  it.  Judgments 
considered  as  judicial  opinions  are  only  relevant  under  as.  40-42.  In  this 
respect  and  to  this  extent  the  law  appears  to  be  the  same  now  as  it  was 
before  the  Privy  Council  decisions  which  have  been  said  to  materiaUy 
qualify  it.  The  decision  of  the  Full  Bench  holds*  that  a  judgment  not  in  rem 
or  of  a  public  nature  and  not  inter  partes  is  not  relevant  under  this  section 
"  as  proof  of  the  particular  point  it  decides"  in  the  sense  indicated.  The 
sole  object  for  which  it  was  sought  in  this  case  to  prove  the  former  judgment 
was  to  show  that  in  another  suit  against  another  defendant  the  plaintiff  had 
obtained  an  adjudication  in  his  favour  on  the  same  right  claimed.  The 
plaintiff  in  short  said  "  another  Court  has  decided  the  same  point  in  my 
favour  ao  the  decision  should  be  in  my  favour  again."  The  dissentient 
Judge  thought  that  because  the  plaintiff  produced  this  prior  favourable 
decision  it  therefore  rendered  the  case  of  the  plaintiff  in  the  subsequent  suit 
more  probable.  No  decision  of  the  Privy  Council  has  ever  sanctioned  such 
a  use  of  a  judgment  But  the  existence  of  a  judgment  may  be  a  fact  in 
issue(2)  or  otherwise  relevant. (3)  Thus,  if  A  has  (wtained  a  decree  for  the 
possession  of  land  against  B,  and  C,  B's  son,  murders  A  in  consequence, 
the  exist4>nce  of  the  judgment  is  relevant  as  showing  motive  for  a  crime.(4) 
So  again  in  a  suit  for  malicious  prosecution  the  judgment  in  the  criminal 
proceeding  is  evidence  to  establish  the  fact  of  acquittal,  the  fact,  namely, 
that  the  criminal  proceedings  terminated   in  favour  of  the  plaintiff  in   the 


Ol.,  fiOt(lSM);  a.  o.,26  C,  52i;  8.   M.    AUian  oaeiena*  the  opinion  wmoWMtiu  the  jodgment in 

▼.  Btr*  Chandra,  S.   A.,  106  of   1903,  Cal.  H.  C.,  quettion  waa  held  alao  to  be  adjnisnble  on  genonl 

1  Joly  UMM.  prinoiplee  ;  v.  ante,  Sam  Banian  v.  Bam  Narain, 

(1)  Tht  OoOacfar  of    Qcrakkjmr  v.   PalahdkaTi,  aupra,  if  that  deoiaioo  admitted  the  decree*  alao 

\%  j^  \  (1888) ;  Mtjan  v.  Hon  CKandm,  aopra.  on  the  groondi  stated  by  High  Court,     [a  ao  far 

(S)  AaiR  Sitfa*  r.  8am   Narain,   22  C,    S33  aa  it  may  be  held  that  these   deoilions  admit 

(18M) ;  Dinomam     ChowUmni    \.    BrojomMni  judgment*  under  Aif  t*eti<m  they  appear  to  hare 

C'kowrfhvM,   10  C  187    (1901).  allowed  the  law  laid  down  in  &«;/«  Latt  r.  FaUth 

(9)  Apparaotly  (amongit  othera)  under  thia  aeo-  LtUl,  according  to  which  the  section  did  not  apply 

«ioD.  MaoMOM  T.  Brojomokini  Chaeihrani,  anpra ;  to  jodgment*  at  aU. 
tkoogfa  it  ahonld  be  noted  a*  already  stated  that  in  (4)  S.  43,  illuit.  (i). 
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civil  action.(l)  Again  a  reference  to  the  finding  of  a  judgment  may  expl 
the  character  of  a  party's  posBession  and  the  nature  of  the  enjoym 
had  in  the  property  in  8uit.(2)  And  do  the  firding  of  a  judgment  i 
be  referred  to  in  all  other  cases  where  the  record  is  matter  of  inducem 
or  merely  introductory  to  other  evidence.(3)  And  judgments  are  admiss 
where  sought  to  be  used  to  show  the  conduct  of  the  parties,  or  to  si 
particular  instances  of  the  exercise  of  a  right,  or  admission  made  by  ancesi 
or  how  the  property  was  dealt  with  previously .(4)  Other  instances 
afforded  by  the  Privy  Council  decisions  cited. 

Judgments,  orders  and  decrees  relating  to  matters  of  a  public  nat 
relevant  to  the  enquiry,  that  is,  public  or  general  rights  and  customs,  are  r 
vant  and  admissible,  but  are  not  conclusive  proof  of  that  which  they  state 

The  existence  of  any  custom  or  right  may  be  proved  under  this  section 
evidence  of  "transactions"  or  "instances.  "(6)  A  statement  contained 
any  deed,  will  or  other  documents  which  relates  to  any  such  "transactic 
as  is  mentioned  in  clause  (a)  is  relevant,  if  the  person  by  whom  such  statem 
is  made  is  dead  or  cannot  be  found,  or  if  he  is  incapable  of  giving  evidence 
his  attendance  cannot  be  procured  without  an  unreasonable  amount  of  de 
or  expen8e.(7)  The  statement,  written  or  verbal,  giving  the  opinion  of  a  per 
not  called  as  a  witness  for  similar  reasons,  as  to  the  existence  of  any  pu 
right  or  custom,  or  matter  of  public  or  general  interest  as  to  the  existence 
which  he  would  have  been  likely  to  have  been  aware,  is  relevant,  provided 
were  made  before  any  controversy  as  to  such  right,  custom  or  matter  I 
arisen.(8)  When  the  Court  has  to  form  an  opinion  as  to  the  existence  of  i 
general  custom  or  right  (this  includes  customs  or  rights  common  to  any  c 
siderable  class  of  persons),  trhe  opinion  as  to  the  existence  of  such  customi 
rights  of  persons  who  would  be  likely  to  know  of  its  existence,  if  it  existed, 
relevant,(9)  and  the  grounds  upon  which  such  opinions  are  based  are  also  r 
vant. (10)  Judgments,  orders  and  decrees  are  relevant  if  they  relate  to  matt 
that  is,  rights  and  customs,  of  a  public  nature,  but  they  are  not  conolusive  pi 
of  that  which  they  state.(ll)  "The  most  satisfactory  evidence,"  it  has  b 
said, '  'of  an  enforcement  of  a  custom  is  a  final  decree  based  on  the  custom.' '  | 
Customs  being  in  derogation  of  the  general  rules  of  law,  most  be  construed  i 
proved  8trictly.(13)  In  Ramalakhmi  Ammal  v.  Sivanananlha  Pervmal  Set 
rayer  the  Privy  Council  said  : — "Their  Lordships  are  fuUj'  sensible  of  the 
{K>rtance  and  justice  of  giving  efiect  to  long-established  usages  existing  in  j 
ticular  districts  and  families  in  India;  but  it  is  of  the  essence  of  special  usaj 
modifying  the  ordinary  law  of  succession,  that  they  should  be  ancient  and 
variable  ;  and  it  is  further  essential  that  they  should  be  established  to  Ix 
by  clear  and  unambiguous  evidence." (H)  The  course  of  practice  upon  wl 
the  custom  rests  must  not  be  left  in  doubt  but  be  proved  with  certainty. i 
"The  most  cogent  evidence  of  custom  is  not  that  which  is  afforded  by 
expression  of  opinion  «w  to  its  existence,  but  the  examination  of  instance 


(1)  T.   «.43,  poat. 

(2)  Peary  Uohun  v.  Dvibomofi  Dabia,  II  C, 
749  (1888) ;   v.  anu. 

(3)  See  Commentuy  to  s.  43,  port. 

(4)  Lakthmati  v.  Amrit,  24  B.,  S9S,  699  (1900). 
(fi)  V.  8.  42,  pott,  and  note. 

(6)  SetinJiigmohaHdaaSfang^Uasav.  MangaUat 
Natkubhoy,  10  B.,  543;  ohservatioiu  on  proof 
by  iiutaDC**, 

(7)  8.  32,  ol.  (7),  port,  and  v.  Hwronafh  MvlUei 
r.  Nitlanund,  10  B.  L.  E.,  263,  anU. 

(8)  S.  32.  ol.  (4),  port. 


!9)  8.  48,    poH. 

(10)  8.    SI,    poM. 

(11)  8.  42,  pott,  andiuXM. 

(12)  Ovrdayal  Mai  v.  J/mndti  Mai,  lU  .\.. 
V.  s.  42,  pott. 

(13)  Hvrpwrtktd  ▼.  Sheo  Dgal,  31.  A.. 
Bent  Madhub  t.  Jai  Krithm,  7  B.  L.  R.,  IJM 

(14)  Bamalathmi      Ammal     v.      Sitmnumt 
Penmal,   17  W.  R.,  663,  ante. 

(16)  Sivanananja  Penmal  t.  Muttu  l^wU 
3  Mad.  H.  C.  Kep.,  77,  oirte. 
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which  the  alleged  custom  has  been  acted  upon,  and  by  the  proof  aSorded 
by  judioiaf  or  revenue  records  or  private  records  or  receipts  that  the  custom 
has  been  enforced. "(I)  "The  acts  required  for  the  estabUshment  of  custom- 
ary law  ought  to  be  plural,  uniform  and  constant. (1)  They  may  be  judicial 
decisions,  but  these  are  not  indispensable  for  its  establishment,  although  some 
have  thought  otherwise."(2)-  The  evidence  should  be  such  as  to  prove  the 
tmiformity  and  continuity  of  the  usage  and  the  conviction  of  those  following 
it,  that  they  were  acting  in  accordance  with  law,  and  this  conviction  must  be 
mferred  from  the  evidence.  Evidence  of  acts  of  the  kind,  acquiescence  in  those 
acts,  their  publicity,  decisions  of  courts,  or  even  of  panchajfots  upholding 
guch  acts,  the  statements  of  experienced  and  competent  persons  of  their  belief 
that  such  acts  were  legal  and  valid  will  all  be  admissible,  but  it  is  obvious  that, 
although  admissible,  evidence  of  this  latter  kind  will  be  of  little  weight  if  un- 
supported by  actual  examples  of  the  usage  asserted. (3)  What  the  law  requires 
before  an  alleged  custom  can  receive  the  recognition  of  the  Court  and  so  acquire 
legal  force  is  satisfactory  proof  of  usage  so  long  and  invariably  acted  upon  in 
practice  as  to  show  that  it  has,  by  common  consent,  been  submitted  to  as 
the  established  governing  rule  of  the  particular  family  class  or  district  or 
country.(4) 

Local  usage  (desachar),  if  it  really  exists,  being  a  custom  prevalent  over  a 
whole  district  and  not  confined  to  one  particular  estate  must,  from  its  univer- 
sality, be  more  easily  susceptible  of  proof  than  family  custom  or  usage.  To 
prove  a  local  custom  the  evidence  must  be  precise  and  conclu8ive.(6)  See 
in  the  undermentioned  case  observations  on  the  use  of  books  of  history  to 
prove  local  custom.(6) 

A  caste-custom  prohibiting  widows  from  adopting,  is  one  which  before  the 
Court  can  give  judicial  effect  to  it,  ought  to  be  established  by  very  clear  proof 
that  the  conscience  of  the  members  of  the  caste  had  come  to  regard  it  as  for- 
bidden. It  must  be  shown  that  a  uniform  and  persistent  usage  has  moulded 
the  Bfe  of  the  caste.(7) 

In  order  to  establish  a  family-custom  at  vatianoe  with  the  ordinary  law 
of  inheritance,  it  is  necessary  that  it  should  be  estabished  by  clear  and  positive 
proof.(8)  (v.  ante).  To  establish  a  kulackar  or  family-custom  of  descent  one 
at  least  of  two  things  must  be  shown — either  a  clear,  distinct  and  positive  tra- 
dition in  the  family  that  the  kulachar  exists  ;  or  a  long  series  of  instances 
of  anomalous  inheritance  from  which  the  kulachar  may  be  inferred.(9)  It  is 
said  in  the  case  of  Sumrun  Singh  v.  Khedun  Singh(lO)  that  "to  legalise  any 
deviation  from  the  strict  letter  of  the  law,  it  is  necessary  that  the  usage 
should   have  been  prevalent  during  a  long  succesfflon  of  ancestors,  when  it 


(1)  Latltman   Bat  ▼.  Atbar  Khan,  I  A.,  440;  (1880). 

r»  Tnriwr,  J. :  M  to  procf  of  fawtanoM  (w  AiAi-  (7)  Pata  VaniramiH  ▼.  Palrl    Manilal,  16    B., 

m>lhaiv.B4rhai,3B.,U{l81'»-  470    (1891);     tee    JuynwlnnclM     MangaUat    r. 

(2)  Turn  Chand  t.  Rttb  Ram,  3  Mad.  H.  C.  R.,  MangaUat  NatlnAhal,  10  B.,  S28,  ank. 

87,  aale.     Aa  to  the  pinrality  of  Mta  and  the  oium  (8)  Raja  Nugenier     v.     Hughoonath     Sarain, 

frotanJi  in  the  oaee  cf  an  allegation   o<  oaatom,  W,    R.,  1864,  20,  atue.  For  reorat  Privy  Cooneil 

M»   Daai  RamdxMu  v.  Rawal  Nalhvbhai,     31  deohdona   on  family  ooMom,  see  Stir  Pal  v.  Jai 

B.,  116,  117(1895),  and  w«  further  aa  to  oniM.  the  Pal,   ISA.,  1  (1896);   Mokuk  ChmuUr  r.  Salru' 

eaw  of  BaUmaOai  v.  ffiriai,  3  B.,  S4  (1877.)  f*-*  I>M,  29  C,  343  (1902) ;  in  whioh  deoteee  not 

(3)  Oofologffan  t.  Jiagh^patiainfan,  7  Mad.  H.  ('.  inltr  jnrlet  were  admitted  aa  eridenoe  of  outom ; 
R.,  864  (1878) :  hot  aee  Brwa/oK  HMh  t.  Bran-  Ohandita  Bakth  v.  Niima  JTotMrar.  24  A.,  273 
Mf/Bott,  7  M.,  3(1883).  (1901);    m*    alao    Mailatki  Ann*  v.     Snbhanya 

(4)  Siramnania  Pmmal  r.  Mittta  Romalinta.  MvAtliar,  24  M..  650  (1901).  [Migration  of  Hindn 
8  Had.  B.  C.  R.,  77.  ante.  aabjeot  of  French   India — owtom.l 

(6)  Tttatt  rtoorga  \.  Tdntl»«t    Donrga   20  W.  (9)  Maharani  Hiranalk  f.    Sam    Nanyan,    0 

R.,  1«7,  aate.  B.  L.  R.,  274,  294(1872). 

(•)  FalbMa    r.     Mndnfodanan,    12    M.,    495  (10)    2  Sel.  Rep.,  116;  Mew  Bd.,  147. 
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becomes  known  by  the  name  of  kulachar.'^  But  a  distinct  tradition 
the  family  supplies  the  place  of  ancient  examples  of  the  application  of  i 
usage.d)  It  has  been  doubted  whether  evidence  of  the  acts  of  a  single  fam 
repugnant  or  antagonistic  to  the  general  law,  can  establish  a  valid  oust 
orufiage.  There  is,  however,  nothing  to  prevent  proof  of  such  a  fam 
usage  .(2)  The  Courts  will,  from  modern  uniform  usage,  presume  an  ind 
nitely  ancient  usage  of  the  like  kind,  in  the  absence  of  circumstances  leading 
a  contrary  inference,  but  no  such  presumption  can  be  made  where  the  praci 
is  traced  to  a  recent  agreement. (3)  Well  established  discontinuance  must 
held  to  destroy  family  custom  and  usage.(12)  As  to  "Usage  of  Trade,"  v.  j» 

It  must  be  proved  that  the  right  or  custom  shown  to  have  been  exerci 
on  some  particular  occasion  is  the  same  with  the  right  or  custom  which  ha: 
be  proved.  In  England  the  customs  of  one  manor  are  not  admissible  to  pn 
the  instance  of  another  unless  some  connection  can  be  sho\«'n  between  them, 
for  instance,  that  the  custom  in  question  is  a  particular  incident  of  the  gent 
tenure  which  is  proved  to  be  common  to  the  two  manor8.(4)  So  also  wh 
evidence  of  a  right  exercised  in  a  particular  locality  was  given,  it  was  sa 
"Ownership  may  be  proved  by  proof  of  possession,  and  that  can  be  shown 
acts  of  enjoyment  of  the  land  itself  ;  but  it  is  impossible  in  the  nature  of  thi: 
to  confine  the  evidence  to  the  very  precise  spot  on  which  the  alleged  tresp 
may  have  been  committed  :  evidence  may  be  given  of  acts  done  on  other  pai 
provided  there  is  such  a  common  character  of  locality  between  those  parts  e 
the  spot  in  question  as  would  raise  a  reasonable  inference  that  the  place  in  < 
pute  belonged  to  the  plaintiff  if  the  other  parts  did.  It  has  been  said  in 
course  of  argument  that  the  defendant  had  no  interest  to  dispute  the  acte 
ownership  not  opposite  his  own  land  :  but  the  ground  on  which  such  acts 
admissible  is  not  the  acquiescence  of  any  party  ;  they  are  admissible  of  the 
selves  propria  vigore,  for  they  tend  to  prove  that  he  who  does  them  is  owi 
of  the  soil ;  though  if  they  are  done  in  the  absence  of  all  persons  interested 
dispute  them,  they  are  of  less  weight, — ^that  observation  applies  only  to  i 
effect  of  the  evidence." (5)    See  note»  to  s.  42,  pott. 

It  has  been  said  '  'that  these  words  are  to  be  understood  as  referring  t 
parlictUar  usage  to  be  established  by  evidence  and  perfectly  distinct  from  tj 
general  custom  of  merchants,  which  is  the  universal  esablished  law  of  the  lai 
which  is  to  be  collected  from  decisions,  legal  principles  and  analogies,  not  h 
evidence  in  pais." (6)  Thus  evidence  of  general  custom  is  not  admitted  to  C( 
tradict  the  law  merchant.  A  custom  or  usage  of  trade  must  in  all  cases  be  c< 
sistent  with  Iaw.(7)  That  law  has,  however,  been  gradually  developed 
judicial  decisions,  ratifying  the  usages  of  merchants  in  the  different  depa 
ments  of  trade ;  where  a  general  usage  has  been  judicially  ascertained  a 
established,  it  becomes  part  of  the  law  merchant  which  Courts  of  Justice  ; 


r 


(1)  U ahaniii  HWanaA  v.  Baboo  Ram,  supra, 
SBS ;  u  to  Inilachar  determinfaif;  vaccvrtMon  to  an 
impartible  estate,  see  Suhnvtanya  Pandya  t.  5t<a 
Bvbnmanya,  I7H.,  3I«(I894);  Mohttk  Chunder 
V.   aamttan  Mai,  20  0.,  343  (1902). 

(2)  Tan  Chmi  t.  Hub  Sam,  3  Mad.  H.  C.  B., 
n,  88  (18M);  MaMamv  Sajiavendra  v.  Bal- 
trMM,  4  Bom.  H.  a  B.  (A.  0.),  113  (1886), 
dbtingnislied   in    BKf  Nanafi  v.  Svmhatai,  11 

B.  H.  C.  R..  271  (1874).   Set  iil^o  HaTne's  Hindu 
Uw,  1 51, 6th  Ed.   (1802). 

(1)  Bhau  XmajiY.  Sundrabai,  U  Bom.  H.C. 
B.,£71,  anit,  following  Skepktrd  r.  Payne,  31  I..  J. 

C.  P.,  297.  and  T.orH  Watenart  v.  FewiO,  7  H.  L., 


650;  me  alao  Kamatami  v.  Apfavu,  12  M., 
an/« ;  and  Joy  Kinken  v.  Doorga  ti'arain, 
W.  R.,  38,  ante. 

(4)  ScorendmmiUt  v  Miutamtit  Bterotui 
low.  R.,(P.  C.),86(1868)jlC.,196,a«fe. 

(13)  Marfuitof  Anglttey  ▼.  Lord  Hatitrtom 
M.  *  W.,  236  ;  and  Taylor,  Et.,  {  320 ;  Vomsor 
P.  Et,  86  ;  aa  to  manorial  righta,  «««  xkott 
s.  42,   potl. 

(6)  JoHU  T.  WaUam;  2  H.  ft  W.,  32«. 
Parke,  B. :  Taylor  Ev.,  309^  310 ;  <«<  s.  II  a»* 

(b)  1  Smfth,  L.  Ca9.,9thEd.,  581,  582. 

(7)  Meyer  t.  Detier,  16  C.  B.  N.  S.,660 ;  In 
Contract,  Act,  ».  I. 
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bound  to  know  and  recognise  ;  but  it  is  not  easy  to  define  the  period  at  which  a 
usage  so  becomes  incoipoiated  into  the  law  merchant.(l)  Mercantile  usage 
should  be  proved  by  evidence  of  particular  instances  and  transactions  in  which 
ithasbeenaotednpon,  and  not  by  evidence  of  opinion  onl7.(2)  Usage  of  trade 
may  be  proved  by  multiplying  instances  of  usage  of  different  merchants  if  it 
appears  to  be  the  same  as  that  of  other  merchants.(3)  With  reference  to  the 
evidence  necessary  to  support  an  alleged  usage,  the  Privy  Council  said  that 
'  'there  needs  not  either  tlw  antiquity,  the  uniformity  or  the  notoriety  of  custom, 
which,  in  respect  of  all  these,  becomes  a  local  law.  The  usage  may  be  still  in 
course  of  growth  ;  it  may  require  evidence  for  its  support  in  each  case  ;  but  in 
the  result  it  is  enough,  if  it  appear  to  be  so  well-known  and  acquiesced  in,  that 
it  may  reasonably  be  presumed  to  have  been  an  ingredient  tacitly  imported  by 
the  parties  into  their  contract.  "(4)  The  usage  must  be  shown  to  be  oertain,(5) 
and  reasonable,(6)  and  so  universally  acquiesced  in(7)  that  everybody  in  the 
particular  trade  knows  it,  or  might  know  it,  if  he  took  the  pains  to  inquire.(8) 
If  effect  is  to  be  given  it,  it  must  not  be  inconsistent  with  the  provisions  of  the 
Contract  Act(9)  or  repugnant  to,  or  inconsistent  with,  the  express  terms' of 
the  contract  made  between  the  parties.(lO) 

14.     Facts  showing  the  existence  of  any  state  of  mind —  S^*^,^.^' 
such  as   intention,   knowledge,  good  faith,  negligence,  rash-  ^«  «* 
ness,  ill-vrill   or    good-will    towards    any   particular    person,  gjjj*  or  of 
or  showing  the  existence  of  any   state   of   body  or  bodily  boffly 
feeling — are  relevant,  when  the  existence    of  any  such  state 
of  mind,  or  body,  or  bodily  feeling,  is  in  issue  or  relevant. 

Explanation  1. — A  fact  relevant  as  showing  the  exis- 
tence of  a  relevant  state  of  mind  must  show  that  the  state 
of  mind  exists,  not  generally,  but  in  reference  to  the  parti- 
cular matter  in  question. 

Explanation  2. — But  where,  upon  the  trial  of  a  person 
accused  of  an  offence,  the  previous  commission  by  the  accused 
of  an  offence  is  relevant  within  the  meaning  of  this  section, 
the  previous  conviction  of  such  person  shall  also  be  a  relevant 
fact.(ll) 


(1)  Roaooe,  N.  P.  Rr.,  24,  25.  and  csxes   thrre  11  Mad.,  462,  466,  aalf. 

dtad.  (7)  See  Macktmif  LijdU  r.  Chamroo  8iitfh,  16 

(2)  tfaetenu  t.  Dtmlop,  3  Mao<].  H.  L.    ('as.,  C,  702  (1889);  Foliarl  Brm.  v.  VetHvtlu  Nadan, 
K:  CwuriaftaiiiT.  fanMnfW,  6  L.  ft  P.,  44,  but  II  H.,  462,  466,  an4t. 

tt:  4I»,  fi»l.  (8)  Vnlhirt    Brot.  v.    lV«iiv/«    XadaH,  11   M., 

(3)  Foliarl  Bm.  v.  VOUvA*  NaJan,  II  M.,  466  461,  462  j  Phitt  t.  AUooek,  4  F.  &  P.,  (1074),  per 
(18*7,  WiUes,  J. :  Foxall  v.    Inf.natiunal    land  Crtiit 

(4)  Juifamikim   Okot  r.    Manickchani,  7   .Vf.  Co.,  16  L.  J.,  \.  .S.,  637. 

iB*.    App.,  288  (I8«S»)!  i.  c,  4  W.  R.  (P.  C),  8  (9)  Act  IX  of  1872,  s.  I :   s<h-  MaiUah  (kandtr 

per  Sr  J.  Coleridge  oit«d  Mid  applied  in  PaUJc-  v.  Saeoomar  Dat.  14  B.  h.  R.,  7»  ( I8<4). 

A«^    Rmv.  Mmrttrt,  23  r.,    179,    183   (I89S)  (10)  VoUcart  Brot.  r.    Vdtinln  N<ii<in,  11    M, 

Mafs  in  Undlord't  ertate].  461  ;  J.  O.  Smilh  v.  L»Ma  (ihrlla,  IT    B..  129 

(5)  Volbrt  Brot.  r.  VdHvelu  Kaim,  11  M.,  442,  (1892);  tte  note  to  b.  24,  proviau  A,  pout. 

466,  asfe.  (II)  Th«e«£xp<aiMM<m«weresa(Mtitated  for  the 

(•)  Aruft    yngak  r.  Narti  Ketkavji    di    Co.,  original  fxpfimafton  to s.  14,  bv  Act  lU    o{   1891, 

f>  Bom.  H.  C.   R.  (A.  C.),   19  (1871)  ;    Bantordaa  ■.  1  (1) :  Me  also  Or.  Pr.  Code, ».  310,  as  modified 

m<>9iM  X.  Koriting  Moianlat,  I  Bom.  H.  C.  R.,  by  s.  9,    Act    III    of     1891 ;    and   B.   r.    xVota 

2»»    (1»«»):     FnUnrt  fllw.  v.    FttHivln   .\a<hn,  Kumar,  1  C.  W.    X.,    14«(1»»7);  in  which  tb. 
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Ittuitratiofis. 

(a)  A  is  aooaaed  of  leoeiTing  stolen  goods  knowing  tliem  to  be  stolen.     It  is  p 
that  he  was  in  possession  of  a  partioalar  stolen  article. 

The  fact  that,  at  the  same  time,(l)   he  was  in  possession  of  many  other  i 
articles  is  relevant,  as  tending  to  show  that  he  knew  each  and  all  of  the 
oles,  of  whioh  he  was  in  possession,  to  be  stolen.  (2) 
(()  A    is  accased   of  frandnlently    deliveiing    to  another   person  a  connterfeit 
whioh,  at  the  time  when  he  delivered  it,  he  knew  to  be  counterfeit. 

The  fact   that,  at    the  time   of   its   delivery,  A    was   possessed   of  a    numb 

other  pieces  of  connterfeit  coin,  is  relevant.(3) 
The  feet  that  A  had  been  previously  convicted  of  delivering  to  another   pers 
gennine  a  connterfeit  coin,  knowing  it  to  be  counterfeit,  is  relevant.(4) 
(e)  A  sues  B  for  damage  done  by  a  dog  of  B's,  whioh  B  knew  to  be  ferocious. 
The  facts  that  the  dog  had  previously  bitten  X,  Y  and  Z,  and  that  they  had 
complaints  to  B,  are  relevant.(5) 
{d)  The  question   is,   whether  A,  the  acceptor  of  a  bill  of  exchange,  knew  tha< 
name  of  the  payee  was  fictitious. 


yjpv 


alteration;  effected  in  thi>  aection  and  in  •.    M 
are  OliODHed. 

(1)  «ae34  ft  38  Vic,  o.  112,  a.  19;  B.  r.  Drafe, 
14  Cox.,  8S;   B.  T.  Carter,  12  Q.  B.  D.,  622. 

(2)  According  to  Bngliah  law  raoh  evidence 
of  intention  in  the  case  of  indictments  for  reoeiv* 
mg  stolen  goodi  ia  admissible  only  subject  to  cer- 
tain Hmitations:  tee  Steph.  Dig.,  Art.  II ;  34  ft 
3«  Vic,  c.  1 12,  a.  19 ;  Ro«!oe,  CV.  Ev.,  I2tli  Ed., 
84^  778,  788,  and  cases  there  cited.  This  illnstra- 
tioD  makes  no  reservation  as  to  ownerahip  or  time ; 
•o  that  thongh  the  atden  property  belonged  to 
other  person  than  the  prosecntor  and  without 
reference  to  the  lapse  of  time  ainoe  it  wa«  stolen, 
evidence  of  ita  poasearion  may,  under  the  Act, 
be  given  against  the  aconaed  ;  ita  weight  in  each 
case  being  left  to  the  diacretion  of  the  Court. 
Norton,  Ev.,  132;  Me  Penal  Cede,  s.  411,  and  a. 
SI,  most,  (il),  and  s.  114,  illnst.  (a),  poK.  B.  t. 
Oaug  Mul,  3  W.  R.,  Or.,  10  (1868) ;  X.  v.  Samitt 
Bagdee,  B  W.  R..  Cr.,  3  (1886) ;  It.  v.  Motet  JoUka. 
«  W.  R.,  Cr.,  66  (1866) ;  the  test  of  a  correct  pr». 
sumption  of  guilt  in  a  prisoner  not  being  aUe 
to  account  for  the  property  on  his  premises  ii 
dependent  on  the  fact  whether  the  anrronndiog 
oironmatanoea  of  the  case  really  and  properly  raise 
anch  a  preaumptjon :  Re  Mttr  for  Alt,  13  W.  B. 
Cr.,  70,  71  (1870);  B.  v.  BamirvMin,  18  W.  R., 
Cr.,  26  (1872),  me  Wigmore,  Ev.,  {  324. 

(3)  See  B.  v.  JV«r  Makimei,  8  B.,  223  (1883) ; 
».  V.  Vajiram,  16  B.,  414  (1802).  Thia  illostra- 
tion  apesks  only  of  potation  ;  but  it  ia  only  a 
eingle  Olnatration  of  the  "  knowledge  "spoken 
of  in  the  aection.  Evidence  of  other  vttrringt 
would  be  eqnaly  receivable  under  the  aection  to 
asUUiui  guilty  knowledge.  Norton,  Ev.,  134; 
a.  V.  irAOe*,  2  Leach,  086,  cited  in  B.  v.  Vajiram 
Blakt  V.  AOitm  Lift  Attmunee  Soeiely,  4  C.  P.  D. , 
102 ;  B.  V.  Orttm,  8  O.  A  K.,  204.  In  England 
it  is  now  well-aettled  that  evidence  of  ottering 
oonoterfeit   coin   on    other   ocrsmonii   than    that 


charged  ia  evidence  to  ahow  guilty  know! 
Rosooe,  Cr.  Ev.,  12th  Ed.,  83, 84 ;  and  that 
inga  after  that  for  which  the  indictment  i 
may  be  given  in  evidence  for  thia  pnrp< 
well  as  those  which  take  place  before :  B.  t 
ter,  24  L.  J.,  H.  C,  134 ;  see  a.  16,  iUust.  (e) ; 
of  the  priaoner'a  condvet  (aa  for  example^  tl 
passed  by  different  names)  is  clearly  admii 
B.  V.  TaUartatt,  2  Leach,  984;  Jt.  v.  PXiU 
Lew. C.  C,  106; Roacoe, Cr.  Ev.,  12th Ed., 8 
T.  ante,  a.  8.  In  the  case  of  forged  instrn 
similar  evidence  of  possession  and  utteiin 
been  oonatantly  admitted  in  England  (v. 
But  whether  evidence  ia  admissible  of  nt 
other  forged  instruments,  where  these  are 
ed  tubte^iuenily  to  that  with  whioh  the  priac 
charged,  aeema  to  aome  extent  donb^ul.  R 
Cr.,  Ev.,  12th  Ed.,  82-84  (v.  poet).  Set 
Code,  as.  230-241 ;  471,  463-477,  fKutim .-  ai 
a.  21,  illuat.  (e),  poet.  B.  v.  Kitio  Soomitr, 
R.,  O.,  6  (1866)  [  counterfeit  aeala  and  I 
documents].     Wigmore,  Ev.,  {  309. 

(4)  This  IttwtmHott  was  aubatituted  fo 
original  IUtulratio»  (6)  to  a.  14,  by  Act  HI  o 
a.  1  (2). 

(0)  See  Thomas  v.  Morgan,  2  C.  M.  ft  R. 
Judfe  V.  Com,  1  SUrkie,  286 ;  Bnifon  v.  BA 
Ex.,  697 ;  Cox  v.  Bnrbiilfe,  18  C.  B.  N.  8., 
Roacoe,  N.  P.  Er.,  748.  In  the  case  of  wil 
naturally  ferodons  animab  snob  as  lions,  t 
monkeys,  etc.,  it  is  not  necessary  to  prove  ■ 
ter, '  »'.«.,  that  the  defendant  knew  and  wa 
aware  that  the  animals  were  ferocious,  dan) 
or  mischievioua  as  the  caae  may  be :  knoi 
will  be  presumed  (if ay  v.  Bvriett,9  Q.  B., 
But  in  the  case  of  dogs,  horses  and  other  don 
animals,  °  tcienltr, '  must  be  proved  in  on 
entitle  the  plaintiff  to  damages.  The  law 
ing  to  Dogs  by  F.  Lupton,  1888,  pp.  4,  7 
also  Penal  fode,  «.  289 ;  Norton,  Ev.,  134. 
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The  fact  that  A   had   accepted  other  bills   drawn   in    the  same  manner   before 

they  conld  have  been  transmitted  to  him  by  the  payee,  if  the  payee  had  been 

a   real    person,    is  relevant  as  showing   that    A   knew  tha.t    the    payee    was 

a  fictitious  penon.(l) 

(()  A  is  accused  of  defaming  B  by  publishing  an  imputation  intented  to  harm  the 

reputation  of  -S. 

The  fact  of  previous  publications  by  A  respecting  B  showing   ill-will  on   the  part 
of  ^  towards  £,  is  relevant,  as  proving^'*  intention  to  harm  £'<  reputation 
by  the  particular  publication  in  question. 
The  ^ts    that    there  was  no  previous  quarrel    between     .4    and   B,   and  that 
A  repeated  the  matt«r  complained  of  as  he  heard  it,  are  relevant,  as  showing 
that  A  did  not  intend  to  harm  the  reputation  of  B.(2) 
(/)  A  is  sued  by  B  for  fraudulently  representing  to  B  that  C  was    solvent,  whereby 
tl.  Wing  induced  to  trust  C,  who  was  insolvent,  suffered  loss. 

The   fact    that,    at  the   time  when    A    represented  C   to    be   solvent,    O    was 
supposed  to  be  solvent  by  his  neighbours  and  by  persons  dealing   with  him.   is 
relevant,  as  showing  that  A  made  the  representation  in  good  faith.(3) 
(f)  A  is  sued  by  B  for  the  price  of  work  done  by  B.  upon  a  house  of  which  A  is  owner, 
brthe  order  of  <7,  a  contra4Stor.    A'»  defence  is  that  B's  contract  was  witit  C. 

The  fact  that  A  paid  C  for  the  work  in  question  ii  relevant,  as  proving  that  A  did,  in 
good  faith,  make  over  to  O  the  management  of  the  work  in  question,  so  that 
C  was  in  a  position  to  contract  with  B  on  C'»  own  account  and  not  as  agent 
for  AM) 


0)  This  is  the  oaM  of  Oibtmt  v.  HuiHtr,  2  H. 
«.,  M8 ;  R<«eoe,  Jf.  P.  Bv.,  96 ;  Taylor, 
St.,  {338. 

'2)  Not  OBly  is  Che  pablioatlon  of  other  libels 
•»i4«Bee,  hot  the  mode  of  their  pnblioaMon,  to 
Ao"  fM  ammo  they  were  published  (eee  Boni 
»•  ftuwlM,  7  C.  ft  P.,  626,  where  Ubellons  hand- 
•"ill"  were  earned  baekwards  and  forwards  before 
the  pUntiiTt  door).  As  the  ezistenoe  of  prerions 
in-feeKng  throws  Hj^t  upon  the  amimw  with 
•hi*  the  )ibel  was  published,  so  doee  the  absence 
tl  pmioai  quarrel,  or  the  fact  that  the  aconsed 
■«»1t  repeated  what  he  had  heard,  afford  evi- 
*«nee  of  the  absence  of  maHoions  intention.  Bnt 
•»  «i»a  niito  this  win  only  be  receivable  in  mitl- 
l««io«  of  iMtatfttm  (  v.  aale);  Norton,  Ev.,  I8S  : 
•M  Ptrmi  T.  UMaUn,  S  V.  ft  Or.,  700,  and 
•»•»  cdlected  in  Roscoe,  N.  P.  Ev.,  864 :  and 
fV.  Ev.,  mh  Ed..  607:  Taylor,  Ev.,  J  840;  see 
faiVuun  yorofi  v.  Jthangir  Byramfi,  14  B. 
Hit  11890). 

(3)  Here  the  gist  of  the  action  is  fraud  ( see 
'"•"Vqr  v.  rreeman,  2  Snutl..  L.  C,  74).  BotUli 
Nu  may  necessarily  a^ways  be  given  in  evidence, 
'w  »het»  there  is  bonA  fUa,  there  oan  be  no 
<r*adnlent  intent  t  ShnatAwy  v.  BUmnt,  2  M. 
*  0..  476 :  Roscoe,  N.  P.  Ev..  863 :  the  iHastra- 
fw"  «•  an  example.  Norton,  Ev..  136.  In  a  case 
*or  s  ftlae  repreaenUtion  of  the  solvenoy  of  A  B, 
•hereby  the  plaintiSs  trusted  him  with  goods, 
their  decUrations  at  the  time,  that  they  trusted 
Wn  in  conseqnenee  of  the  repremntation,  are 
•dmiMiUe  in  evidence  for  them :  FeUovte  v. 
lftBi«iii«>,^  I  M.  ft  M.,  306  ;  and  gee  roc»«r  v. 


Coek4^  ib.,  3fiit.  The  case  on  which  the  illustra. 
tion  is  based  is  8ht»»  v.  Bumptttad,  2  H .  ft  C, 
193,  in  which  Cookbnrn.  C.  J.,  said:  "  With 
regard  to  the  question  put  to  the  other  witneaseo 
respecting  the  general  reputation  of  If  for  trust, 
worthiness  as  a  tradesman,  I  think  italsoadmia- 
*ibte.  It  was  important  to  ascertain  the  state  of 
mind  of  ,the  defendant  at  the  time  he  made  the 
presentation  complained  of,  and  that  could 
only  be  shown  by  inference.  A  plaintiff  may  not 
be  able  to  bring  home  to  the  defendant  by  direct 
and  positive  evidence  a  knowledge  of  the  false 
hood  of  his  representation ;  the  plaintiff  may, 
however,  prove  certain  facts  which  necessarily 
lead  to  that  inference.  Now  suppose  the  plain- 
tiff had  called  every  tradesman  in  the  town  to 
say  not,  only  that  It'  was  insolvent,  bat  that  his 
insolvency  was,  notorious,  would  it  not  have  been 
n  fair  and  obvious  remark  to  the  jury  that  the 
defendant  must  have  known  what  was  the  com- 
mon knowledge  of  every  other  tradesmant  On 
the  other  hand,  if.  after  the  plaintiff  has  estab- 
lidied  a  primd  facie  oaseagainst  the  defendant,  the 
latter  calls  a  number  of  tradesmen,  who  have  had 
dealings  with  W,  and  they  say  that,  at  the  time 
the  defendant  made  the  representation,  they  be- 
lieved that  W  was  perfectly  solvent,  is  not  that 
strong  evidence — morally  at  least — from  which 
the  jury  may  infer  that  what  was  the  common 
opinion  of  tradesmen  in  the  neighbonrhood  was 
f>hared  by  the  defendant  and  that  in  making  the 
representation  be  acted  in  good  faith  t" 

(4)  This  is  the  case  of  Oeri$k  v.  Chartier,  1  C- 
B.,  1 3.     "The  evidence  w»"    material  and  »«» 
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(A)  A  i«  accused  of  the  dishonest  misappropriation  of  property  which  he  had  fomid, 
and  the  question  is  whether,  when  he  appropriated  it,  be  believed  in  good  faith  that  tk* 
real  owner  could  be  found. 

The  fact  that  public  notice  of  the  loss  of  the  property  had  been  given  in  the  plae* 
where  A  was,  (I)  is  relevant,  as  showing  that  A  did  not,  in  good  faith,  betier* 
that  the  real  owner  of  the  property  could  not  be  found. 
The  fact  that  A   knew,  or  bad    reason  to  believe,   that  the  notice  was  given 
fraudulently  by  C,  who  had  heard  of   the  loss  of  the  property,  and  wished  to 
set  up   a  &lae  claim  to  it,  is  relevant,  as  showing  that  the  fact  that  A  knew  <A 
the  notice  did  not  disprove  A' a  good  faith.(2) 
(0  A  is  charged  with  shooting  at  B  with  intent   to  kill  him.    In  order  to  show  i'< 
intent,  the  fact  of  A't  having  previously  shot  at  B  may  be  proved.(3) 

(/)  A  is    charged  with  sending  threatening  letters  to    B.    Threatening  letters  prs- 
vionsly  sent  by  ^  to  £  may  be  proved,  as  showing  the  intention  of   the  letter8.(4) 
(k)  The  question  is,  whether  A  has  been  gnilty  of  cruelty  towards  B,  his  wife. 
Expressions  of  their  feeling  towards  each  other  shortly  before  or  after  the  aUegcd 
cruelty,  are  relevant  fact8.(5) 
(/)  The  question  is,  whether  A'»  death  was  caused  by  poison. 

Statements  made  by  A  during  his  illness  as  to  his  symptoms,  are  relevant  &ct8.(S) 
(m)  The  question  is,  what  was  the  state  of  A'»  health  at  the  time  when  an  aasunBoe 
on  his  life  was  effected. 

Statements  made  by  A  as  to  the  state  of  his  health  at  or  near  the  time  in  question, 
are  relevant  fact8.(7) 


properly  admitted .  It  tended  to  show  that  the 
defendant  was  not  aeeking  to  evade  payment  for 
goods  ordered  for  his  benefit,  bat  that  be  had 
actnally  paid  the  person  with  whom  alone  he 
had  contracted.  It  shewed  that  the  defendant 
oondocted  himre!f  like  a  party  who  was  dealing 
with  '  O'  as  a  principal  and  not  w>  an  agent ;" 
per  Haole,  J.,  A. ;  "  A  considerable  body  of 
evidence  had  been  given  by  the  plaintiS.to  show 
that  *  C  '  Interfered  in  the  matter  as  the  defend- 
ant's agent  which  this  evidence  went  directly  to 
negative,"  ptr  Cresswell,  J.,  A.;  "  In  an  action 
for  goods  sold  and  delivered  a  general  form  of 
defence  is  '  I  am  liable  to  pay  another  person' 
and  in  anch  cases  the  jory  asnally  come  to  the 
conclnaion  that,  the  defendant  wants  to  keep  the 
goods  without  paying  for  them.  Here,  therefore, 
it  was  material  for  the  defendant  to  show  the 
homA  fidta  of  his  defence,  by  proving  payment  to 
such  third  person  ;  and  that  was  the  effect  of  the 
evidence  in  question,  "  per  Erie,  J.,  ih. 

(1)  "  And  in  snch  a  manner  that  A  knew, 
or  probably  might  have  known  of  it.  ' '  Steph. 
Dig.,  Art.  11,  illnst.  (/).  See  also  Norton,  Ev., 
137  ;  some  evidence  should  be  given  that  the 
notice  was  within  bis  knowledge. 

(2)  In  the  instances  given  in  the  illustration, 
the  first  is  t«  negative  good  faith  ;  the  second  to 
rebot  the  presumption  of  mals  fiitt  raised  by  the 
first ;  «M  Penal  Code,  a.  403,  Expl.  (2) ;  Norton, 
Et.,  136,  137  ;  Boscoe,  Cr.  Ev.,  12th  Ed.,  679 ; 
R.  v.  ThwlMtn,  I  Den.,  C.  C.  R.,  387  ;  18  L.  J.  M. 
C,  UO,  in  which,  and  in  the  judgment  of  Parke, 
B.,  the  whole  law  with  reference  to  larceny  of 
goods  fonnd,  is  considered. 


(3)  This  ttlwfroiton  which  is  taken  frooi  the 
case  of  B.  v.  Vote,  B.  i,  R.,  681,  is  in  principle  like 
flinst.  (o),  pott ;  the  difference  between  the  tm 
iDaetrations  is  that  this  Olustration  is  a  case  of 
shooting  with  intent  to  kill,  while  illast.  (o)  ii  of 
morder  ontright.  In  Jt.  v.  Vohe,  the  prisaner  vas 
indicted  for  maliciously  shooting  at  the  pisae- 
outor.  Evidence  was  given  that  the  prisoner  fir«i 
at  the  prnaecntor  twice  during  the  day.  In  Uw 
course  of  the  trial  it  was  objected  that  the  pro- 
aecutor  ought  not  to  give  evidence  <rf  two  dis- 
tinct felonies,  but  Bnrroug^,  J.,  Mi,  that  it  was 
admissible,  on  the  ground  that  the  counsel  hirtbe 
priaoner,  by  his  croas-ezaminati<a  of  the  press 
outor,  had  endeavoured  to  show  that  the  g» 
mi^t  have  gone  off  by  accident  that  the  weomA 
firing  was  evidence  to  show  that  the  first  was 
wilful,  and  to  remove  the  doobt  if  any  existed  is 
the  minds  of  the  jury ;  »ta  Roaeoe,  Ct^  Ev.,  Ittk 
Ed.,  86 ;  Norton,  Ev.,  137. 

(4)  See  B.  V.  BobinMm,  i  East.,  P.  C,  WVi,  ia 
which  previous  letters,  sent  by  the  prisoner  war* 
r^d  in  evidence  as  they  served  to  explain  the 
letter  on  which  he  was  favlioted. 

(6)  See  Taylor,  Ev.,  ff  I«»,  682.  Thb  and  tba 
two  following  illastrations  ralate  to  fimtiagi ;  the 
first  to  mental  feelings  of ' '  ill-will  "  or  "  good 
will :"  the  two  last  to  ' '  bodily  feeling' '  (t.  text 
pott). 

(8)  See  R.  v.  OlotUf,  16  Cox.,  471 :  B.  v.  Jo 
ton,  2  C.  ft  K.,  364. 

(7)  See  Anton  V.  iTiamtrd,  6  East.,  188;*. 
V.  XieMai,  2  C.  ft  K.,  246 ;  S  Cox,  C.  C,  IW; 
R.  V.  Quttridgt,  9C.  ft  P.,  471. 
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(n)  A  Koes  B  for  negligence  in  providing  him  with  a  carriage  for  hire  not.  reasonably 
fit  for  nae.  whereby  A  warf  injnred. 

The  ftiet  that   B's   attention  was  drawn  on  other  occasions   to  the  defect  of  that 

partionlar  carriage,  is  relevant. 
The  fact  that  8  was  habitnally  negligent  about  the  carriages  which  he  let  to  hire,  is 
irrelevaDt.(l) 
(o)   A  is  tied  for  the  mnrder  of  8  by  intentionally  shooting  him  dead. 
The  fact  that  A,  on  other  occasions,  shot  at  8  is  relevant,  as  showing  hia  intention 

to  shoot  B. 
The  fact  that  A  was  in  the  habit  of  shooting  at  people  with  intent  to  murder  them, 
is  irrelevant. 
ip)  A  is  tried  for  a  crime. 
The  fact   that  he  said  something   indicating  an  intention  to  commit   that  parti- 
cular crime,  is  relevant. 
The  fact  that  he  said  something  indicating  a  general  disposition  to  commit  crimes 
of  that  class,  is  relevant. 

Principle. — If  the  existence  of  a  mental  or  bodily  state  or  bodily  feeling 
is.  as  is  assumed  by  the  section,  in  issue  or  relevant,  it  is  clear  that  facts  from 
which  the  existence  of  snch  mental  or  bodily  state  or  bodily  feeling  may  be 
inferred  are  also  relevant.  The  second  Explanation  is  merely  a  particular 
application  of  the  general  rule  contained  in  the  body  of  the  section.  The 
rejection  of  the  general  fact  by  the  first  Explanation  reste  on  the  ground  that 
the  collateral  matter  is  too  remote,  if  indeed  there  is  any  connection  with  the 
fiftum  probandftm. 

■■-•  3  (■' foe*.")  menu  of  exMenee  oj  ttate  oj  mind  or  body.''') 

>■  8  ("  Relevant.")  a.  102.  106,  111   {Burdtn  of  proof.) 

s.  21,  cl.  (2)  {"Admittion  coruiMing  of  state- 

Steph.  Dig.,  .^rt.  U  and  Note  VI :  Taylor.  Ev.,  §§  380—386,  loO.  lOt),  812,  1«65,  166«. 
3*)-347, 188  ;  Phipson,  Ev.,  3rd  Ed..  50,  63,  114—124;  Lindley,  Partnership,  536  ;  Chitty's 
Equity  Index,  4th  Ed.,  "  Notice ;"  Brett's  Leading  Cases  in  Equity,  2nd  Ed.,  260 ;  Roscoe, 
.N.  P.  Ev..  633— 63.5,  847— 855,  736  et  leq.  ;  Norton,  Ev.,  131—140;  Swift,  Ev.,  Ill; 
Cunningham,  Ev.,  117,-119  ;  Pollock's  Law  of  Fraud  in  India  (1894),  44,  46,  61.  65.  60. 
T6,  77 ;  First  Report  of  the  Select  Committee.  Slst  .March  1871 ;  Roscoe,  Cr.  Ev.,  87—94  : 
Lindley's  Company  Law,  Sth  Ed.,  312;  Seven's  Principles  of  the  Law  of  Negligence 
(1889) ;  Cr.  Pr.  Code,  s.  310 ;  Contract  Act,  s.  17  ;  Best,  Ev.,  p.  86,  §§  255.  433  ;  Wills.  Ev., 
5",52;  Wigmore.  Ev.,  §§  309— 370,  581,658—661,  1962,  1963. 

OOMMBNTART. 

Facts,  it  has  been  seen,  are  either  physical  or  psychological ;  the  former  grated  of 
being  the  subject  of  perception  by  the  senses,  and  the  latter  the  subject  of  mind  or  of 
con8ciou8neB8.(2)     A  person  may  testify  to  his  own  intent.     But  if  his  acts  t^afiy'' 
Slid  conduct  are  shown  to   be  at  variance  and  inconsistent  with  the  intent  he  foellnar 
swears  to  his  own  testimony  in   his  own  favour  would  ordinarily   obtain  very 
little  credit.(3)    Of  facts  which  cannot  be  perceived  by  the  senses,  intention, 
fraud,  good   faith  and  knowledge  are  example8.(4)    But  a  man's  intention 
is  a  matter  of  fact  capable  of  proof.     ' '  The  state  of  a  man's  mind  is  as  much 
a  fact  as  the  state  of   his  digestion.     It  is  true  that  it  is  very  difficult  to 
prove  what  the  state  of  a  man's  mind  at  a  particular  time  is :  but  if  it  can  be 


U)  This  ud    the   two  foUowing   illustrations  <2)  v.  anlt,a.  3,  Ulust.  (d). 

nt*t  to  the  Explanation ;  Ulust.  (a)  iUustrates  (3)  Wigmore,  Ev.,  |  581. 

"  "•gKgenee  "  m  well ;  illnst.  (o)  ahoold  be  read  (4)  See  First  Report  of  the  Select  Committee, 

in  r^jmietioo  with  iUmt.  (i),  ante  ;  v.  text.  pool.  31«t  March  1871. 
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ancertained  it  is  as  much  a  fact  as  anything  else."(l)  The  latter  class  of  h 
however,  are  incapable  of  direct  proof  by  the  testimony  of  witnesses,  t 
existence  can  only  be  ascertained  either  by  the  confession  of  the  party  wl 
mind  is  their  seat,  or  by  presumptive  inference  from  physical  fact6.(2)  It 
been  debated  whether  the  "opinion  rule"  excludes  testimony  to  ano 
person's  state  of  mind.(3)  But  it  may  be  safely  and  in  general  said  tha 
witness  must  speak  to  facts  and  let  the  inference  from  those  facts  be  dr 
by  the  Court  or  jury.(4)  This  section  is  in  accordance  with  the  princ 
laid  down  in  numerous  ca8es(5)  that,  to  explain  stites  of  mind,  evidenc 
admissible,  though  it  does  not  otherwise  bear  upon  the  issue  to  be  tried, 
regards  this  principle  there  is  no  difference  between  civil  and  criminal  casei 
The  present  section  makes  general  provision  for  the  subject,  and  the  i 
section  is  a  special  application  of  the  rule  contained  in  the  present  one. 
subject  of  the  existence  of  states  of  mind  is  one  of  the  most  important  to 
with  which  judicial  enqniries  are  concerned  ;  in  criminal  cases  they  are 
main  consideration  ;  and  in  civil  cases  they  are  often  highly  material,  as 
instance,  where  there  is  a  question  of  fraud,  malicious  intention,  or  neglige 
The  present  section  is  framed  to  avoid  all  technicalities  as  to  the  doss  of  c 
or  the  time  within  which  the  fact  given  as  evidence  of  mental  or  bodily 
dition.  must  have  occurred.  The  only  point  for  the  Court  to  considei 
deciding  upon  the  admissibility  of  evidence  under  this  section,  is  whethei 
fact  can  be  said  to  shotc  the  existence  of  the  state  of  mind  or  body  under  inv 
gation.(7)  The  same  considerations  will,  it  is  apprehended,  determine 
question  of  the  admissibility  of  acts  subsequent  to  the  fact  in  issue  to  pi 
int*nt  and  other  like  questions.CS)  So  also,  though  the  collateral  f 
sought  to  be  proved   should  not  be  so  remote  in  time  as  not  to  affoi 


# 


(1)  Bdgiiiflon  r.  FittmaHriee,  29  Oh.  D.,  App., 
483  (1886) ;  ptr  Bowen,  L.,  J. :  ire  rollock'a  Law 
of  Fraud  in  iDdia,  p.  81. 

(2)  S««  Balmatand'  Bam  v.  Ohatuam  Ram,  22 
r.,  391,  406  (1894),  Tproof  of  intention  need  not 
br  direot ;  it  will  be  enongh  if  it  is  proved  like 
any  other  fact  (and  the  eziotence  of  intention  i« 
a  fact)  by  the  evidenee  of  condnot  and  surround- 
ing eirnumrtannes.]  Tht  Depuly  Legal  Bemem- 
brane*r  ▼.  Knruna  BaiMcbi,  22  C,  164,  174  (1894)  ; 
B.  r.  BkuUn  Bam,  2  W.  R.  Cr.,  63  (1866) ;  B.  v. 
Bfhar'f,  3  W.  R.,  Cr.,  23,  24,  27  (1866)  [excla- 
mations as  evidence  of  guilty  intention  :  conduct 
of  prisoner] :  Kc  M'tr  Yar  Ali,  13  W.  R.,  Cr., 
71  (1870):  [».]:  B.  v.  Bookni  Katit.i  W.  R., 
Or.,  58  (1866)  [province  of  jury  to  judge  of  in- 
tention] ;  B.  V.  Ooolmol  Bonrer,  6  W.  B.,  Or., 
33,  38  (1886)  [  to  r«onie  decree,  of  course,  the  in- 
tentions of  parties,  to  a  wrongful  act  must  be 
judged  of  by  the  event] ;  B.  v.  Oora  Chand,  5  W. 
R.,  Cr.,  46.  46  (1866) ;  [presumption  of  intention 
mast  depend  upon  the  facts  of  each  particular 
case]:  B.  v.  ShuruffooddeeH,  13  W.  B.,  Cr.,  26 
(1870) :  [  a  guilty  knowledge  is  not  necessarily  a 
thing  on  which  direot  evidence  can  be  afforded. 
It  is  a  matter  of  conscience  and  connected  with 
the  secret  motives  of  a  man's  condnot:  it  most 
be  inferred  fn^n  fa«t«] :  B.  v.  Bleetdale,  2  C.  ft  K., 
766  (felonious  intent);  B.  v.  Mofg,  '  C.  ft  P.. 
364  (it.);  B.  v.  ioj/erf,  7  0.  ft  P.,  318  (lustful 
intent);  B.  \.  fl»«(i(,  23  A.,  124  (in<">).  cited  in 


notes  to  s.  106.  [Assembling  for  tile  pn 
of  committing  dacoity :  evidence  of  inteo 
R.  V.  Pava  Sani,  23  H.,  169  (1899) ;  IMpmlf 
Remembrancer  v.  Karuna  BaiMabi,  anpn  [d 
ing  girls  for  prostitution ;  evidence  of  intent' 
as  to  declarations  as  proof  of  intention,  see 
Pekherini,  7Cox,C.C.,  79.  As  to  burden  of  | 
MC  as.  102, 106,  106,  fott. 

(3)  Wigmore,  Ev.,  B  IMS.  1963.  The  a 
to  the  objection  in  {  661  seems  to  be  that  ii 
case  the  witness  is  submitting  his  infereo 
the  jury.  Because  the  jury  have  tbemaeh 
draw  the  inference  that  i«  no  leaaon  wh; 
witness  shonld  be  allowed  to  do  so.  As  t 
different  meanings  of  "belief  "  or  "  impna 
as  signifying  the  degree  of  positiveness  of  or 
obtervaiion  or  recoUeetion  (in  which  case 
is  no  legal  objeotion)  or  lack  of  actual  f 
obtmMen  (in  which  case  the  evidence  ii  k 
ed).  see  ib.,  1 668. 

(4)  Swift,  Ev.,  111.  "A  witneM  must  sw 
facts  witiiin  his  knowledge  and  recoUeetka 
cannot  swear  to  mere  matters  ef  belief." 

(6)  Set   judgment  of   Williams,  J.,  in 
Bieharison,  2  F.  ft  F.,  346. 

(6)  Blahe  v.  Album  Life  Attmnee  Sotiali 
P.  D.,  102. 

(7)  Cunnhigham,    Ev.,    117. 

(8)  Thus,  acooiding  to  English  law,  on  e) 
for  uttering  oonnteifeit  ecin,  titterings  a/ta 
for  which  the  indictment  is  laid  may  be  ft' 
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reasonably  certain  ground  for  iafeience,  yet  such  remoteuetM  will,  a&  a  rule, 
go  to  the  weight  of  the  proffered  evidence  only.(l) 

The  mental  and  physical  conditions  of  a  person  may  be  proved  either  by  p_o_f  p- 
that  person  speaking  directly  to  his  own  feelings,  motives,  intentions,  and  the  mental  and 
like,  or  by  the  evidence  of  another  person  detailing  facts  from  which  the  given  oondiSaie. 
condition  may  be  inferred  :  but  such  other  person  may  not  in  general  testify 
the  state  of  mind  of  the  first,  as  to  which  he  can  have  no  birect  knowledge,  and 
may  only  state  those  external  and  perceptible  facte  which  may  form  the  ma- 
terial of  the  Court's  decision.(2)  So  in  a  case  for  malicious  prosecution,  where 
the  defendant  himself  was  called  and  was  asked  in  chief,  "Had  you  any 
other  object  in  view,  in  taking  proceedings,  than  to  further  the  ends  of  jus- 
tice ?''  the  question  was  admitted. (3)  And  in  cases  of  obtaining  goods  on 
false  pretences,  the  prosecutor  is  constantly  asked,  not  only  in  cross-examin- 
ation, but  in  chief,  with  what  motive,  or  for  what  reasons,  or  on  what 
impression  he  parted  with  the  goods  1(4)  So  on  a  question  of  domicile,  A  may 
state  what  his  intention  was  in  residing  in  a  particular  place.(5)  In  a  suit  by 
a  house-ageut  against  the  former  owner  of  a  house,  in  which  the  question 
was  whether  the  former  was  entitled  to  receive  from  the  latter  a  com- 
mission by  reason  of  having  effected  the  sale  of  the  house  ' '  through  his 
intervention,"  the  Judge  at  the  trial,  in  order  to  ascertain  whether  any  acts 
of  the  plaintifi  conduced  to  the  completion  of  the  sale,  put  the  following 
question  to  the  purchaser  : — "  Would  you,  if  you  had  not  gone  to  the  plain- 
tiff's office  and  got  the  card  (a  card  to  view  the  premises,  with  terms  of  sale 
written  by  the  plaintiff's  clerk  on  the  back),  have  purchased  the  house  ?" 
and,  overruling  an  objection,  received  his  answer,  which  was,  "  I  should 
think  uot."(6)  But  it  is  obvious  that  in  many  cases  such  evidence  may  not 
be  reliable,  and  in  other  cases  may  not  be  had.  The  mental  and  physical 
conditions  of  a  person  must  then  be  proybd  by  the  evidence  of  other  persons 
who  speak  to  the  outward  manifestations  known  to  them,  of  states  of  mind 
iind  body.  Such  manif  stations  may  be  either  by  conduct,  conversation  or 
coire8pondence.(7)  To  prove  mental  and  physical  conditions  ' '  all  contem- 
poraneous manifestations  of  the  given  condition,  whether  by  conduct,  con- 
versation, or  correspondence,  may  be  given  in  evidence  as  part  of  the 
'tt  ge»Ut,  it  being  for  the  Court  or  jury  to  consider  whether  they  are  real  or 
feigned.     Thus,  the  answers  of  patients  to  enquiries  by  medical  men  and 

•nlaaoe ;  but  the  point  is  doubtful  in  the  oaao  of  ham,   £v.,  117 ;  bat  aa  to  the  opioiou  of  expertu, 

iorgwl    instrumeats ;  and  in  the    c<ue   of  false  nt  ».  16,  yott.  ;  v.    ante  Wigmore,  £v,,  <J§    £81 , 

pretmces  it  is  still  doubtful  whether  pretenceit  1962-1963. 

made  subsequently  to  the  one  charged  are  admis-  (3)  Bardwick  v.  Culeman,  1  F.  &    F,,    531. 

able:  but  it   seems  both  on  authority  and    on  (4)  Uaritmck  v.  Coleman,  1  F.  &¥.,  S31 ;  no<e 

prianple  that  they  are  not,  as  it  is  possible  the  and  see  S.  v.  Uowgill,  I    Dears,  C,  315 ;  R.  v. 

euih;  intention  may  not  have  arisen  until  after  Dolt,  7  C.  &  P.,  352. 

Che  acts  upon  which  the  charge  is  founded.  Ros-  (6)    Wilton  v.   H'iUon,  L.  K.,  2  P.  &X>.,  i3o, 

'oo,  Cr.  Br.,  M.  444. 

(I)if.  r.  iniUy,2  Leach,  C.C,  983,  cited  in /{.  (b)  ManiM  v.  CUmentt,  1..  K.,  9  C.  P.,  139 
T  Variram,  16  B.,  431  (1892);  "  True  it  ia  that  In  a  suit  by  ^  against  £  for  goods  sold  and  de- 
the  more  detached  the  previous  utterings  are  in  livered,  in  which  B  pleaded  that  the  debt  be- 
point  of  time,  the  bss  relation  they  will  bear  to  came  due  from  him  jointly  with  one  C,  who  was 
the  particular  uttering  Mated  in  the  indictment ;  still  alive,  and  the  replication  traversed  the  joint 
•od  when  they  are  so  distant  the  only  question  liability  : — Utid,  that  with  a  view  to  prove  B'4 
that  can  be  made  is  whether  they  are  sufficient  sole  liability,  the  witness  who  proved  the  giving 
«>  warrant  the  jury  in  making  any  inference  from  of  the  order  could  not  be  asked  the, question, 
tbeo  as  to  the  guilty  knowledge  of  the  prisoners ;  "  with  whom  did  you  deal ; "  but  chat  the  proper 
bat  it  wouki  not  render  the  evidence  inadmissible,"  enquiry  was  as  to  the  acts  done:  Bonfieldy. 
ftr  Lord  EUenborough.  Bet  also  pet  Lord  Black-  Smith,  12  M.  ft  \\.,  405. 
!  am  in  S.  r.  Franeie,  12  Cox,  C.  C,  612.  614.  (7)  See  Wrigit  v.  Totham,  7  A.  &  E.,  324. 

(2)  Set  Phipwm,  Et.,  3rd  TA.,  50,  51 ;  Cunning- 
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others  are  evidence  of  their  state  of  health,  provided  they  are  confined 
contemporaneous  symptoms,  and.  are  not  in  the  nature  of  a  narrative  a 
how  by  whom,  such  symptoms  were  cau8ed.(l)  And  if  the  conditio 
the  patient  before  or  after  the  time  in  issue  be  material,  his  deolarat 
at  such  times  as  to  his  then  present  condition  are  equally  receiyable.(2) 
only  mar  a  partv's  own  statements  but  those  made  to  him  by  third  -persat 
be  proved  for  the  purpose  of  showing  his  state  of  mind  at  a  given  tim 
Thu«  where  the  question  was  whether  a  person  knew  that  he  was  insol 
at  a  certain  time,  his  own  statements  implyina  consciousness  of  the  fac 
well  as  letters  from  third  persons  refusing  to  advance  him  money,  were 
to  be  admissible  after  the  fact  of  his  insolvency  had  been  proved  indep 
entlv  (5)  In  addition  to  evidence  of  contemporaneous  manifestations  of 
given  condition,  collateral  facts  are  admitted  to  show  the  existence  i 
particular  state  of  mind.  Acts  unconnected  with  the  act  in  question 
frequently  receivable  to  prove  psychological  facts,  such  asintent.(6)  In  c 
to  ahow  this,  similar  acts  done  by  the  party  are  relevant :  but  similar 
are  not  relevant  to  prove  the  existence  of  the  particular  fact  in  issue,  t 
inadmissible  for  this  purpose  under  the  rule  by  which  similar  but  uncom 
*d  acts  are  excluded.(7)  Thus  when  a  man  is  on  his  trial  for  a  specific  ci 
such  as  uttering  a  forged  note  or  coin,  or  receivm^  an  article  of  stolen 
perty  the  issue  is  whether  he  is  guilty  of  that  specific  act.  To  admit  tl 
fore  as  evidence  against  him  other  instances  of  a  similar  nature  clearljr 
introduce  collateral  matter.  This  cannot  be  with  the  object  of  inducinj 
Court  to  infer  that  because  the  accused  has  committed  a  crime  of  a  au 
description  on  other  occasions,  he  is  guilty  on  the  present ;  but  to  este 
the  cruninal  intent  and  to  anticipate  the  defence  that  he  acted  innooantlj 
without  any  guilty  knowledge,  or  that  he  had  no  intetUton  or  moix\ 
commit  the  act ;  and  generally  to  interpret  acts,  which,  without  the  admi 
of  such  collateral  evidence,  are  ambiguous.(8)  In  other  words^  the  exisi 
of  the  fact  in  issue  must  be  always  independently  established,  and  toi 
purpose  evidence  of  similar  and  unconnected  acts  is  inadmissible  :  but 
once  the  fact  in  issue  is  so  established,  such  similar  acts  may  be  given  in 
dence  to  prove  the  state  of  mind  of  the  party  by  whom  it  was  done  ;(9)  a 
when  several  offences  are  so  connected  that  proof  of  one  can  be  amv< 
through  evidence  going  to  prove  the  others,  the  evidence  is  not  on  thi 
count  excluded.(lO) 


r 


(I)    <,*«,«  V.    Kinnaid,    6  Ea.t..    188;    «.  v.  the  iwue ;  but  .uch  M>t.  or  *0'd«  m»y 

KichoUas    2  C.  &  K.,  246  ;  R.  v.  OloMer,  1«  Cox,  proveU  merely  in  order  to  show  th»t  the  ] 

.  .   •..    .'     /I.   (_\  go  acting  or  speaking  WM  Ukely  on  the  oc 
471.  musts.  (*),  i"*).  ....  ..I 

,2,  R  V.  Jok«.o«.  2  O.  ft  K..  354.  iu  q-e-t'O"  *«  »•*  "^  •  »">^^ "-^"-      ' 

(3)   Vacher  v.  Cock.,  1  .M.  *  M..  353  ;  Leu,.,  v.  Dig.,   -\rt.   II.  and  s«  ^^^^f- 

Ji^r.,  1  O.  M.  ft  K..  48  ;  Whart..  J264.  (8)  R«cce  Or.  E-' " -^.rt^c^^Kv^ 

74)  Phipson,  Ev.,  3rd  Kd.,  -W :  .«  Taylor,  Kv.,  v.  foJ.,  1  PhJlipp^  Ev.. «« j  By  £«*. 

«  M.<w^  2  F.  ft  F.,  343 ;  Blake  v.  Album  i./e  A„ 

'  ,6)Vt.  39;  Tkoma.  v.  Connell,  4    M.  ft   W.,  SocU.y,4C.  P.  D..  "« (f'f-f )•*•'•. ^'"^ 

267  •  Vacher  v.  Coot*.  1  M.  ft  M..  363  i  Co«o„  v.  I  C.  C.  328.  and  case.  cted.  po*.  "   ner 

-,  priucipleof  law  wbiohpreTenta  that  being 

,7* B^si;   Ev.;  255.  -  idence  which  might  ot«|«wi«  b.  ^  . 

7    ««     notes   to   S.    a«fc  :    .'  When    there  because  it  di*.lose»  other  mdiotable  often 

is  a  ouestion  whether  a  person  said  or  did  some-  per  William^  J.,  in  B.  v.  iJie*ard«>».  sup» 

:HTL.  that  he  Li  or  did  something  of  Roscoe.  Cr.   ^^rfi^' ^^^"^ 

the  Z..n„  sort   on  a  diflerent   occa«on  may   be  roJ    /or    Atu,  boutk   WaU*.   h.    li..  1894. 

proved  it  it  shows  the  existence  on  the  occasion  Cas.,  t».  „  ,. 

in  question  of  any  intention,  knowledge,  good  or  (9)  B.    v.    ParbhMJa,.    P*-*; -J-/-    >• 

bad    faith,    maUc.  or  other  state    of  mind    or  post ;  B.  v.  M.  J'Jy^f^^'^'  ^ 
any  state  of  body  or  bodUy  feeling,  the  existence  (10)  B.  v.  ParbkMAu,  11  Bom.  H.  C.  «., 

of  which  is  iu  issue  or  is  deemed  to  be  relevant  to  ( 1 894) ;  and  B.  v.  «Hi«,  6  B.  *  C,  145,  oiteo 
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In  R.  V.  M.  J.  Vyapoory  Moodeliar,(l)  Garth,  C.  J.,  aaid :  "  Section  U  iS2S£Sl**'" 
seems  to  me  to  apply  to  that  class  of  cases  which  is  discussed  in  Taylor  on 
Evidence,  6th  Edition,  sections  318 — 322 ; — that  is  to  say,  cases  where  a  par- 
ticular act  is  more  or  less  criminal  or  culpable,  according  to  the  state  of  mind  or 
feeling  of  the  person  who  does  it ;  as,  for  instance,  in  actions  of  slander  or  false 
imprisonment,  or  malicious  prosecution,  where  malice  is  one  of  the  main  ingre- 
dients in  the  wrong  which  is  charged,  evidence  is  admissible  to  show  that  the 
defendant  was  actuated  by  spite  or  eimiity  against  the  plaintiff ;  or,  again,  on 
a  chioge  of  uttering  coin,  evidence  is  admissible  to  show  that  the  prisoner  knew 
the  coin  to  be  counterfeit,  because  he  had  other  similar  coin  in  his  possession,  or 
had  passed  such  coin  before  or  after  the  particular  occasion  which  formed  the 
subject  of  the  charge.  The  Illustrations  to  section  14,  as  well  as  the  authorities 
cited  in  Taylor,  show  with  sufficient  clearness  the  sort  of  cases  in  which  this 
evidence  is  receivable.  But  I  think  we  must  be  very  careful  not  to  extend  the 
operation  of  the  section  to  other  cases,  where  the  question  of  guilt  or  inno- 
cence depends  upon  actual  facts,  and  not  upon  the  state  of  a  man's  mind  or 
feding.  We  have  no  right  to  prove  that  a  man  committed  theft  or  any  other 
crime  on  one  occasion,  by  showing  that  he  committed  similar  crimes  on  other 
occasions."  Thus  the  possession,  by  an  accused  person,  of  a  number  of  docu- 
ments suspected  to  be  forged,  was  hdd  to  be  no  evidence  to  prove  that  he  had 
forged  the  particular  documents  with  the  forgery  of  which  he  was  charged.  (2) 
In  R.  V.  Parbhudas,(Z)  West,  J.,  said:  '°The  possession  by  an  accused  of 
several  other  articles  deposed  to  have  been  stolen,  would,  no  doubt,  have  some 
probative  force  on  the  issue  of  whether  he  had  received  the  particular  articles 
which  he  was  charged  with  having  dishonestly  receiTed,  and  the  receipt  or 
poesesaion  of  which  he  denied  altogether,  yet  in  the  first  illustration  to  section 
14,  it  is  set  forth  as  a  preUminary  to  the  admission  of  testimony  as  to  the 
other  articles  that  '  it  is  proved  tiiat  he  was  in  possession  of  (the)  particular 
stolen  article.'     The  receipt  and  possession  are  not  allowed  to  be  proved   by 

other  apparently  similar  instances,  only  the  guilty  knowledge lUustra- 

tioa  (o)  to  the  same  section  makes  a  previous  attempt  by  tiie  accused  to 
shoot  tiie  person  murdered,  evidence  of  the  accused's  intention,  but  not  of 
the  act  that  caused  the  death ;  yet  it  is  certain  that  in  the  issue  of  whether  A 
actually  shot  B  or  not,  the  fact  that  he  had  previously  diot  at  him,  would 
have  some  probative  force  ;  so,  too,  woidd  proof  of  a  general  malignity  of  dispo- 
sition by  evidence  that '  A  was  in  the  habit  of  shooting  at  people,  with  intent  to 
murder  them,'  yet  this  evidence  is  excluded,  even  as  proof  of  A^s  intention 
Mther  as  too  remotely  connected  with  the  particular  intention  in  issue,  or  as 
raising  collateral  questions,  which  could  not  properly  be  resolved  In  the 
case. "(4)  In  the  same  case  MelviUe,  J.,  said  (5) :  "  It  appears  to  me  that 
the  Indian  Evidence  Act  does  not  go  beyond  the  English  law.'  As  to  the 
tatter  Lord  Herschell  8aid(6) :  "  The  mere  fact  that  the  evidence  adduced 
tends  to  show  the  commission  of  other  crimes  does  not  render  it  inadmissible 
if  it  be  relevant  to  an  issue  before  the  jury  and  it  may  be  so  relevant  if  it 
bears  upon  the  question  whether  the  acts  alleged  to  constitute  the  crime 
charged  in  the  indictment  were  designed    or  accidental  or  to  rebut  a  defence 

T.  Pmri*u^»,  lopra  ;  wd  B.  v.  Vajiram,  10  B.,  (3)  11  Boni..U.  C.  B.,  90,  91  (1874) :  *'  A  fully 

4M(1892)-  argued  CMe  where  Mr.  Juetim  West  give*  •  full 

(I)     «  C,   66C.  669  (1881).  and  lucid  ezpoaitiOQ  of  •.  14  of  the  Indian  Eri- 

^2)  It.  "T.  Parbkudat,  supra ;  S.  t.  A'ltr  Mako-  deuce  Act, ' '  per  Jardina^  J.,  in  B.  t,  Takirappat 

mtai,  8  B.,  223,  225  ( 1883),  in  vhioh  the  former  IS  B.,  602  (1890). 

TjjT  wmm  distinguished  and  in  which  it  was  hdd  (4)  B.  r,  PorMwiaA,  supra. 

that  crideDCC    of  the  powesaiou  sod  attempted  (5)  t6.,  atp,  97. 

ilispcwl   of  coin*  of  an  unusual  kind  is  relerant  (tf)  itaUn     v.    AUamfg^aunU,    A'tu    South 

oo  •tharge  <''■*** '''"S '"'^^  °<'>°*  ■oo»  <^t^"*"^  If  aits.  (1894,)  \.  C,   67;    eitad  ia  B.  v.  WyaU 

when  tbr/a''""*  "'  uttering  i* denied,              ..  (1904),  A.  C, 67, 
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which  would  otherwioe  be  open  to  the  accused."  The  Illustrations  («),  (t) 
(;'),  are  on  the  point  of  intention  ;{l)  (a),  (b),  (c),  and  (d),  of  knovdedge;  (/) 
and  (A)  of  good  faith ;  (n)  of  negligence  and  knowledge;  {k),  (I),  and  (m)  of  m 
and  bodily  feding ;  (n),  (o),  and  (p)  illustrate  the  Explanation.  (2) 

The  question  of  intention  is  sufficiently  illustrated  by  the  lUustrstion 
(t),  and  (j)  to  the  present  section,  by  the  cases  illustrating  guilty  knowledge 
by  the  next  section  ;  and  is  further  considered  in  the  notes  to  the  last-menti 
section  and  in  the  preceding  and  succeeding  paragraphs.( 3)  "A  man  i 
excused  from  crimes  by  reason  of  his  drunkenness,  but  although  you  oa 
take  drunkenness  as  any  excuse  for  crime,  yet  when  the  crime  is  such  tha 
intention  of  the  party  committing  it  is  one  of  its  constituent  elements,  you 
look  at  the  fact  that  a  man  was  m  drink  in  considering  whether  he  formec 
intention  necessary  to  constitute  the  crime.'  '(4)  When  a  person  does  an  act 
some  intention  other  than  that  which  the  character  and  circumstances  o 
act  suggest,  the  burden  of  proving  that  intention  is  upon  him.  (5)  The  que 
of  intention  is  to  be  inferred  from  legal  evidence  of  facts,  and  not  from  i 
cedent  declarations  by  the  accused  himself,  upon  occasions  distant  froi 
antecedent  to  the  transaction.(6) 

^d  nou^ir  Facts  which  go  to  prove  guilty  knowledge  may  be  proved.  In  R.  v.  WhiU 
Lord  EUenborough,  in  deciding  that  to  prove  the  guilty  knowledge  of  an  nt 
of  a  forged  bank-note,  evidence  may  be  given  of  his  having  previously  ntt 
other  forged  notes  knowing  them  to  be  forged,  observed  that  "without 
reception  of  other  evidence  than  that  which  the  mere  circumstances  of  the  ti 
action  itself  could  furnish,  it  would  be  impossible  to  ascertain  whether 
uttered  it  with  a  guilty  knowledge  of  its  having  been  forged,  or  whether  it 
uttered  under  circumstances  which  showed  their  minds  to  be  free  from  gu 
In  the  case  of  E.  v.  TattersoU  mentioned  by  Lord  EUenborough  in  R.  v.  Wl 
the  question  reserved  by  Chambre,  J.,  was  "whether  the  prisoner  had  not 
nished  pregnant  evidence,  and  whether  the  jury,  from  his  conduct  on  one  c 
sion,  might  not  infer  his  knowledge  in  another  ?  ' '  The  opinion  of  the  Ju 
was  that  the  jury  were  at  liberty  to  make  such  an  inference.  ' '  The  casi 
which  this  has  been  acted  on  are  mostly  common  cases  of  uttering  fo 
documents  or  base  coins,  but  they  are  not  confined  to  those  cases." (8)  Pat 
from  the  case  of  guilty  knowledge,  knowledge  may  be  inferred  from  the 
that  a  party  had  reasonable  means  of  knowledge — e.g.,  -possession  of  docun 
containing  the  information,  especially  if  he  has  answered,  or  otherwise  a 

(1)  As  to  vhetharan  act  was  acoidentsi  or  io-  been  properly  admitted  toahow  that  twi 
tentional, «.  a.  16,  fOtl.  before  the  traniaotion  in  queation  the  pr 

(2)  See  Norton,  Et.,  131.  bad  obtained  an  advance  from  a  pamfl 
(8)  Set  cases  cited  in  first  paragraph  of  Com-       apon    a  chain,   which    he  represented    t 

mentary,  anU.  gold  chain  but  which  was  not  so];  see  Jt.  t. 

(4)  B.  T.  DoKtrtf,  1«  Cox.,  300,  per  Stephen,  nm,  supra,  443 ;  R.  t.  Cooper,  l  Q.  B,  J 
J. ;  «.  V.  Sam  Sahoy  W.  R.,  Gap  No.,  Cr.,  24  R.  v.  Foner,  Dear,  4fi6  ;  A  v.  Weelu.  L. 
(1864).  18;  Taylor,  Et.,  !  346;  onto  gnilty  knoii 

(5)  S.  106,  poet,  lUnst.  (a).  see  Lolit  Uohan  v.  S.,  22  C,  313,  322  (: 

(6)  B.  T.  Petdterini,  7  Cox,  C.  C,  79,  83,  per  The  Deputy  Legal  Remembrartctr  t.  K 
Oreene,  B. :  as  to  declarations  accompanying  an  Baietobi,  22  C,  168,  160  (1894) ;  Ba  Jfae 
act,  T.  16.,  and  s.  8,  ante,  and  notes  thereto.  Ali,  13  W.  B.,  Cr.,  70,  71  (1870) )  [it  is  •! 

(7)  2  Leach,  C.  C,  983,  cited  in  B.  t.  Vajimm  in  law  to  consider  the  fact  of  the  prisoner  h 
supra,  431.  his  defence  to  his  connsel  as  in  any  w»y 

(8)  B.  V.  Frande,  12  Cox,'612,  616,  per  Lord  ever  indicating  any  gnilty  knowledgs]  : 
Coleridge,  C.  J.;  «,  c,  L.  R.,  2  0.  C.  B.,  128.  SoboHtto  Ohose.  8  W.  R.,  Or.,  87,  89  <1 
In  this  case  the  prisoner  was  indicted  for  en-  B.  v.  Shuruffooddeen,  13  W.  R.,  26(1870)  ; 
il(«TOuring  to  obtain  an  advance  from  a  pawn-  Aboji  Bamchandrtt,  ISB.,  189(1890);  Be  H 
broker  upon  a  ring  by  the  false  pretence  that  it  Kurmohir,  2S  W.  R.,  Cr.,  10,  13  (187S). 
Was  a  diamond  ring  ;  evidence  was  held  to  have 
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upon,  them;  or  from  the  fact  that  such  documents,  properly  addressed,  have 
been  delivered  at,  or  posted  to,  his  residence.(l)  80  exectUion  of  a  document, 
e.g.,  of  a  deed  or  a  will,  in  the  absence  of  evidence  to  the  contrary,  implies  know- 
ledge of  its  contents  ;(2)  though  mere  attestation  necessarily  does  not.(3)  Ac- 
cess to  documents  may  also  sometimes  raise  a  presumption  of  knowledge.(4) 
Bat  there  is  no  presumption  of  law  that  a  director  knows  the  contents  of  the 
books  of  a  company. (5)  And  shareholders  are  not,  as  between  themselves  and 
their  directors,  supposed  to  know  all  that  is  in  the  company's  books. (6)  The 
publication  of  a  fact  in  a  Gazette  or  newspaper  is  receivable  to  fix  a  party  with 
notice,  though  (unless  the  case  is  governed  by  statute)  it  is  always  advisable, 
«nd  sometimes  necessary,  to  furnish  evidence  that  the  party  to  be  afiected  has 
probably  read  the  paper.(7)  The  notoriety  of  a  fact  in  a  party's  calling  or 
vicinity  may  also  in  some  cases  support  an  inference  of  knowleage.(8)  When 
the  existence  of  a  state  of  mind  is  in  question,  all  facts  from  which  it  may  be 
properly  inferred  are  relevant.  And  so  when  the  question  was  whether  A,  at 
the  time  of  making  a  contract  with  B,  knew  that  the  latter  was  insane :  it  was 
Md  that  the  conduct  of  B,  both  before  and  after  the  transaction,  was  admissible 
in  evidence  to  show  that  his  malady  was  of  such  a  character  as  would  make 
itself  apparent  to  il  at  the  time  he  was  dealing  with  him.  (9)  See  also  Dlus- 
tretions  (a),  (6),  (c)  and  {d)  to  the  section.  "  Notice"  has  also  been  made  the  sub- 
ject of  sulMttantive  law  and  of  statutory  definition  in  the  Transfer  of  Property 
and  Indian  Trusts  Act8.(10)  This  definition  codifies  the  law  as  to  notice  which 
ensted  before  these  Acts  were  pa8sed.(Il)  Notice  to  an  agent  is  notice  to  the 
principal.(12)  And  notice  to  one  of  several  trustees  is  notice  to  all.  (13) 
Constructive  notice  is  of  two  kinds  :  there  is  the  notice  through  an  agent. 


(1)  PhiiMOii,ET.,3nl£d.,lU;  Vadterv.Coelet, 
1  M.  t  H.,  3S3  ;  Cotton  t.  Jama,  ib.,  276;  aa  to 
docsments  fonnd  <tfter  the  arreat  of  a  priioner  v.  ■• 
i,  vile  ;  or  intercepted  at  the  peat ;  B.  r.  Cooper, 
1  Q.  B.  D.,  16  [when  a  letter  is  pnt  in  coune  of 
tnaonianon,  the  Poat-lfaster-Genoral  holds  it 
u  the  agent  of  the  receirer,  ib.,  22  ]. 

(I)  In  nCooper,  SOCh.  D.,  611  j  Taylor,  Ev., 
H  ISO,  180. 

(3)  Harding  ▼.  CnOuime,  1  Eep.,  S8  ;  v.  s.  8 
tnlt :  it  does  not  necenarily  follow  that  a  wit- 
nen  «  aware  of  the  oontenti  of  the  deed  of  which 
he  attest*  the  execution.  Salamai  Ali  t.  Budh 
Bi»t,  I .  A.,  306,  307  (1876).  See  Bajtaihi  t. 
OoM  Chandra,  3  B.  L.  B..  P.  C,  S7,  63  (1869)  ; 
Bm  Chnnder  t.  Han  Da*,  9  C,  463  (1882) ;  and 
■«<u  to  *.   116,  foti. 

(4)  e.  g.,  in  the  caaeof  hooka  kept  between 
{Mrtneta,  master  and  aerrant,  ete.,  «ee  a.  8,  anU, 
p.  SO :  Lindley,  Partnerahip,  636 ;  Taylor,  Et., 
i  812  i  aee  Maekintotk  t.  Marehatt,  11  M.  ft  W., 
116.  [  The  ahipping  liat  at  Lloyda  atating  the 
time  of  a  reaael'a  aaiUng,  is  frimA  faeie  evidence 
againat  an  underwriter  aa  to  what  it  contain 
aa  the  underwriter  muat  be  preatuned  to  have 
a  knowledge  of  ita  contenta  from  having  aoceaa 
(o  it  in  the  coarse  of  his  business.] 

(5)  Ballmark't  case,  L.  R.,  0  Ch.  D.,  829 ;  per 
Brwmwell,  J.,  ii.,  333 :  "  I  will  only  add  that 
itaeemsto  me  in  gsDeral  extremely  objectionable 
to  imply  that  a  man  had  knowledge  of  facta 
etotrary  to  the  real  truth.  Thia  ought  only 
to  be  done  where  there  is  aome  duty  on  the  part 

W.  LE 


of  the  man  to  inform  himaeU  of  the  taots.  " 

(6)  Lindley,  Company  Law,  6th  Ed.,  312, 
and  cases  there  cited. 

(7)  See  notes  to  s.  37,  poet ;  Taylor,  Ev.,  {{ 
1666,  1666;  Phipaon,  Ev.,  3rd  Ed.,  116;  Steph. 
Dig.,  Art.  11,  illust.  (i»),  where  the  question  was 
whether  A,  the  captain  of  a  ship,  knew  that  a  port 
was  blockaded :  it  was  held  that  the  fact  that  the 
blockade  was  notified  in  the  OateUe  was  relevant ; 
Barratf  v.  IfMe,  9  B.  A  C,  712. 

(8)  See  illust.  (/),  anit  and  note;  though  mere 
rumour  or  reputation  is  inadmissible ;  R.  v. 
Ounnel,  16  Cox,  164 ;  OreensiiKie  v.  Dare,  20  Beav., 
284  [Evidence  of  the  general  reputation  of  tha 
insanity  of  a  person,  in  the  neighbourhood  in 
which  he  resided,  is  admissible  to  prove  that  a 
person  was  cognisant  of  that  fact.  ] 

(9)  fieaian  v.  McDonnell,  10  Ex.,  184 ;  LovaU 
V.  Tribe,  3  F.  ft  F.,  9 ;  but  see  also  Oreenetade  r. 
Dare,  ante. 

(10)  S.  3,  Act  IV  of  1882,  amended  by  Act  III 
of  1886  (Tranafer  of  Property) ;  s.  3,  Act  II  of 
1882  ( Indian  Trusts).  See  oases  collected  in 
Shephard  and  Brown's  Commentaries  on  the 
Transfer  of  Property  Act,  p.  14,  2nd  Ed. 

(11)  Chnmman  v.  Batti,  9  A.,  699. 

(12)  Act  IX  of  1872  (Contract),  a.  229;  ef.  the 
English  Conveyancing  Act,  1882;  46  ft  46  Vic, 
c.  39 ;  as  to  notice  of  dishonour  of  negotiable  in- 
strumenta,  tee  Act  XXVI  of  1881  (Negotiable  In- 
■tmmenta).  Ok.  VIII.  ^8*1  Pearaon'a  Law  of 
Agency  in  Britiah  India,  430. 

(13)  Qodetroi  on  Trusta,  677. 
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which  Lord  Chelmsford  has  called  "imputed  notice";  the  other  is  that  wli 
he  thought  should  more  properly  be  called  "constructive  notice,"  and  me 
that  kind  of  notice  which  the  Courts  have  raised  against  a  person  from  hie  ^ 
fully  abstaining  from  making  enquiries,  or  inspecting  document8.(  1 )  In  « 
cases  the  Courts  are  said  to  raise  a  presumption  of  knowledge  which  is 
allowed  to  be  rebutted,  and  whatever  is  sufficient  to  put  a  person  of  ordin 
prudence  on  enquiry  is  constructive  notice  of  all  to  which  that  enquiry  wo 
lead. (2)  So  notice  of  a  deed,  or  a  trust,  is  notice  of  its  terms. (3)  And 
acceptance  of  a  contract  in  a  common  form  without  objection  is  constmct 
notice  of  its  contents.(4) 

"  It  is  a  truth  confirmed  by  all  experience  that  in  the  great  majority 
cases  fraud  is  not  capable  of  being  established  by  positive  and  express  pro 
It  is  by  its  very  nature  secret  in  its  movements  ;  and  if  those  whose  duty  i 
to  investigate  questions  of  fraud  are  to  insist  upon  direct  proof  in  every  ci 
the  ends  of  justice  would  be  constantly,  if  not  invariably,  defeated.  We  do 
mean  to  say  that  fraud  can  be  established,  by  any  less  proof,  or  by  any  difier 
kind  of  proof,  from  what  is  required  to  establish  any  other  disputed  questioi 
fact,  or  that  circumstances  of  mere  suspicion  which  lead  to  no  certain  rei 
should  be  taken  as  sufficient  proof  of  fraud,  or  that  fraud  should  be  presui 
against  anybody  in  any  case ;  but  what  we  mean  to  say  is  that,  in  the  genera 
of  cases,  circumstantiiu  evidence  is  our  only  resource  in  dealing  with  questi 
of  fraud,  and  if  this  evidence  is  sufficient  to  overcome  the  natural  presumpl 
of  honesty  and  fair  dealing  and  to  satisfy  a  reasonable  mind  of  the  ezistenc 
fraud  by  raising  a  counter-presumption,  there  is  no  reason  whatever  why 
should  not  act  upon  it.' '  (5)  A  party's  good  faith  in  doing  an  act  may  gener 
be  inferred  from  any  facts  which  would  justify  its  doing.^6)  In  such  cases 
information  (whether  true  or  false)  on  which  he  acted  will  often  be  matei 
Although  the  opinions  and  acts  of  other  parties  are  not  generally  admissi 
yet  when  opinions  and  acts  lead  to  the  formation  of  a  belief  in  another  n 
and  that  beUef  is  the  fact  in  issue,  those  opinions  and  acts  acquire  a  1< 
evidentiary  relation  and  become  admissible.  So  to  show  the  bond  fidet  < 
party's  belief  as  to  any  matter,  it  is  admissible  to  show  the  state  of  his  kn^ 
ledge  and  that  he  had  reasonable  grounds  for  such  belief .( 7)  For  though  it  is  i 
settled  that  in  order,  apart  from  statute,  to  maintain  an  action  for  deceit,  tl 


(1)  KtttletetU  T.  Watton,  L.  R.,  21  Ch.  D., 
885,  724,  ftr  Fry,  J. :  ft  person  refusing  a  regis- 
tersd  lrtt«r  sent  by  post  cannot  afterwards  plead 
ignorance  o{  its  contents  ;  Lootf  Alt  y.  Peary 
Mohun,  16  W.  R.,  223  (1871). 

(2)  See  Phlpson,  Ev.,  .Ird  Ed.,  117  ;  Jone»  v. 
Smith,  1  Hare,  43;  Shephard  and  Brown,  «j)fo, 
14:  as  to  whether  registration  operates  as  cou- 
structivenetice,  «6.,2I;and  Shan  Hull  v.  Mainu 
AnldiivCo.jIS  M., 288, 277 (1891)  iBatmakn^dat 
V.  Mr^iSarayan,  8  B.,  444  (1891)  ;  Jo$kMa  v. 
Attiante  Bank,  22  C.  18«  0894) ;  Brett's  L.  C, 
in  Eq.,  2nd  &.,  280 ;  Chitty,  Eq.  Index,  4th 
Ed.,  "Notice;"'  and  a*  to  notice  to  agent, 
trastee,  coansel,  partner,  solicitor,  v.  »6.,  and  ante. 
For  a  pnrcfaaaer  to  be  afleoted  with  constmotiTe 
notice  through  his  solicitor,  the  Utter  himself 
mnst  have  actual  notice  ;  Oreender  Ckander  v, 
Hackiatch,  4  C,   897  (1879). 

(3)  Patman  t.  Harland.  17  Cb.  D..  353  ;  Brett's 
L.  0.,  in  Eq.,  280,  and  cases  there  cited  ;  Sajaram 
T.   Kritknatami,  16  H.,  301   (1892). 

(4)  WalUns  t.  Symill,  10  Q.  B.  D.,  178. 


(6)  Per  Dwarkanath  Hitter,  J.,  in  Jfott 
Pandeg  t.  Aim  Buekga,  U  W.  R.,  4«2, 
(1869) ;  8.  c,  3  B.  L.  R.  (A.  C),  108  :  bnt  fi 
and  dishonesty  are  not  t^o  be  assumed  upon 
jecture,  however  probable  :  Sheikh  Imiad  Ai 
MiUiumatKootby.eVf.R.  {P.C.).2*{\M2U  i 
3  Hoo.  I.  A.,  1 ;  astosecrecy  as  evideooe  of  fn 
(ce  Jothua  v.  ^Ittaiice  Bank  of  Simla,  22  CL, 
(1894) ;  see  cases  cited  in  notes  to  s.  102,  111,] 

(6)  Whart.,  §  3S,  cited  in    Phipson,  Er., 
Kd.,  118. 

(7)  Deny  v.  Peek,  14  App.  Cas.  337 :  "A  m 
own  assertion  of  what  he  believed,  or  leooUae 
of  what  he  thinks  he  believed  at  a  certain  ti 
is  worth  very  little  without  some  kind  of  confix 
tion  from  the  external  conditions.  Obvio 
the  best  and  most  natural  corroboration  wool 
found  in  cironmstances  showing  that  the  aA 
belief  was  such  as,  with  the  means  of  knoia-li 
then  at  hand,  a  reasonable  man  might  have  « 
tained  at  the  time.  "  Pollock's  Law  of  V; 
in  India,  44,  45. 
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miut  be  proof  of  fraud ;  a  false  statement  made  in  the  honest  belief  that  it  is  tiue 
being  not  sufficient,  and  there  being  no  such  thing  as  legal  fraud  in  the  absence 
of  moral  fraud  ;  yet  a  false  statement  made  through  carelessness,  and  without 
reasonable  belief  that  it  is  true,  though  not  amounting  to  fraud,  may  be  evidence 
of  it ;  and  fraud  is  proved  where  it  is  shown  that  a  false  representation  has  been 
made  (a)  knowingly  ;  or  (6)  without  belief  in  its  truth  ;  or  (c)  recklessly,  careless 
whether  it  be  true  or  false  ;  and  if  fraud  be  proved,  the  defendant's  motive  is 
immaterial — it  matters  not  that  there  was  no  intention  to  injure  the  person  to 
whom  the  statement  was  made.(  1 )  To  show  the  bond  fides  of  a  party's  belief  he 
may  show  that  it  was  shared  by  the  community,  or  even  by  individuals  similarly 
situated  to  himself  .(2)  "  The  relative  positions  and  circumstances  of  the  parties 
are  often  material  in  determining  their  good  or  bad  faith  in  a  transaction  ;  a 
higher  standard  of  probity  being  demanded  from  either  when  the  other  is,  e.g., 
of  weak  intellect,  intoxicated,  illiterate,  or  acting  under  duress  or  fear  ;  or 
occupies  the  position  of  child,  ward,  client,  or  patient  of  the  other ."(3)  As  to  the 
bniden  of  proof  in  such  cases,  «ee  section  111,  post,  and  the  no(ef  thereto. 
Where  the  accused  was  charged  under  section  206  of  the  Indian  Penal  Code 
with  fraudalently  transferring  three  properties  to  three  different  persons  on  a 
certMn  day,  in  order  to  prevent  their  being  seised  in  execution  of  a  decree,  and 
the  prosecution  tendered  evidence  of  five  other  fraudulent  transfers  of  property 
effected  by  the  accused  on  the  same  day,  and  apparently  with  the  same  object ; 
held  that  this  evidence  was  admissible  under  this  and  the  next  section,  to 
prove  either  that  all  those  transfers  were  parts  of  one  entire  transaction,  or 
that  the  particular  transfers  which  were  specified  in  the  charge  were  made  with 
a  fraudulent  intent.(  4)  Evidence  of  similar  frauds,  coiomitted  on  other  ^tersons, 
by  the  same  agent  of  the  defendant  company  in  the  same  manner,  with  the 
knowledge  and  for  the  benefit  of  the  company,  is  admissible  to  prove  fraud.  (5) 
In  like  manner,  in  actions  for  false  representation,  where  the  question  turns 
on  fraudulent  intent,  other  mis-statements  besides  those  laid  in  the  statement 
of  claim  will  be  admissible  in  evidence,  for  the  purpose  of  showing  that  the 
defendant  was  actuated  by  dishonest  motives.(6)  And  the  defendant  may  show 
representations  made  by  him  to  others,  with  the  view  of  proving  his  own 
bona  fides.d)  Where  A  and  B  were  charged  with  conspiring  to  de&iud  C  by 
representing  that  A  owned  certain  property,  and  B's  defence  was  that  he 
honestly  believed  the  representation,  being  himself  tiie  dupe  of  A  ;  it  was  hdd 
that  letters  between  A  and  B  (not  communicated  to  C)  prior  to  the  completion 

(1)  Derry  v.  />«*,  anpra,  346,  366,  369,  374;  6o(«l /M«  believed  in  hi»  ability  to  tell  anch  for- 
io  which  the  distinction  is  made  between  facts  tanee  was  inadmiarible  ;  Denman,  J.,  remarking : 
which  conrtitnte  frand,  and  thoM  that  are  only  "  We  do  not  lire  in  Mmea  when  any  lane  man 
CTideooe  of  it.  Roscoe,N.  P.,  Et.,  848,and  oaaea  believes  in  each  a  power,  "  and  see  Lewi*  v. 
there  cited ;  Indian  Contract  Act,  a.  17 ;  Pollock's  Fermor,  t6.,  S32,  (36,  fier  Willea,  J. 

law  of  Frand  in  India,  42-66  ;  aa  to  conceal-  (3)  PhiiMon,  Er.,  3rd  Ed.,  US;  Pollock's  Law 

ment   of  material  facta,  see   Smith  v,  Stighai,  of  Frand  in  India,  66,  66,  76,  77  ;  see  notes  to  s. 

L.    R.,    6  Q.  B.,  597  ;    Wafd  v.  Bobbt,  4  App.  Ill,  p(ul. 

Cas.,  13;  inadequacy  of  price  as  evidence  of  fraud,  (4)  R.  v.  Kojtrom,  16  B.,  414  (1892). 

««€  IndUn  Contract  Act,  s.  25 ;  Specific   Relief  (6)  Blake  v.  Albion  Life  Atturanee  Boeitty,  4 

Act,  t.tS;ttt  generally  as  to  fraud,  Roscoe,  N.  0.  P.  D.,  94.     Stt  also  B.  v.  Wyatt,  (1904)  1    K. 

P.  Bt.,  633—638, 847—866 ;  it  must  be  properly  B.,  188,  in  which  the  question  was  whether  upon 

pleaded  :   a  case  of    frand  cannot  be  started  in  an  indictment  for  obtaining  credit  by  meana  of 

middle  of  oroaa-examination  for    the  firat  time ;  fraud  evidence  could  be  given  of  aimilar  acts  com- 

Lettr  V.  Goodwin,  W.  N.  (C.  A.),  1887,  p.  107.  mitted  by  the  accused  at  a  period  immediately 

(2)  ninst.  (/),  ante ;  Bheen  v.  BvmpMead,  2  H.  preceding  the  offence  for  which  the  accused  was 
fc  C,  198  ;  Roscoe,  N.  P.  Kv.,  853;  tee  note  ante  being  tried,  and  the  answer  given  by  the  Judges 
to  illost.  (/).     In  Penny  y.  Hanton,  18  Q.  B.  U.,  waa  in  the  affirmative. 

418,  the  question  waa  whether  A  intended  to  de-  (6)  BunHngford  v.  Ua»»ey,  1  F.  A  F.,  600 ; 

eeive  B  by  pretending  to  tell  his  fortune  by  the       Taylor,  Ev.,  {  340. 

stars  i  it  was  ieU  in  evidence  that  A  or  others  (7)  ShraoAury  v.  Blount,  2  M.  &  Gr.,  47Si 
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of  tJie  transaction,  regarding  it,  were  admissible  in  f «  favour.(l)  See  further 
as  to  the  question  of  good  faith,  Illusts.  (/),  (g),  and  {h),  ante.  ' '  Malice  in  doing 
an  act  has  generally  to  be  proved  by  the  previous  or  subsequent  conduct,  (2)  and 
relations  of  the  parties,  e.g.,  previous  enmity,  threats,  quarrels  and  violence ; 
while  in  rebuttal,  previous  expressions  of  good- will  and  acts  of  kindness  may 
be  shown."  Malice  may  even  be  implied  from  the  manner  in  which  an  action  is 
conducted  in  which  it  is  in  issue  ;  and  in  cases  of  libel  the  mode  of  publication, 
or  the  repetition  of  the  libel,  is  material  to  show  the  defendant's  ammtM."(3) 
"  On  questions  involving  negligence  and  other  qualities  of  conduct,  when  the 
criterion  to  be  adopted  is  not  clear,  the  acts  or  precautions  proper  to  be  taken 
under  the  circumstances,  or  even  the  general  practice  of  the  community  on 
the  subject,  are  admissible  as  afiording  a  standard  by  which  the  conduct  in 
question  may  be  gauged.' '  (4)  In  a  suit  in  which  the  c^uestion  was  whether  the 
pupils  at  a  certain  school  were  properly  treated,  evidence  was  held  to  be 
admiflsible  of  the  general  treatment  of  boys  at  schools  of  the  same  class,  as 
affording  a  criterion  of  what  the  treatment  should  have  been  at  the  school  in 
qne8tion.(5)  As  to  state  of  body  and  bodily  teeling,  see  Illusts.  (/)  and  (m), 
and  ante,  p.  91. 
Sot.'*"*  ^^  explanations   to  the  section  are  illustrated  by  the   Illustrations  (j»), 

(o).  (p)  and  (6)  appended  to  it.  The  rejection  of  the  general  fact  rests  on  the 
ground  that  the  collateral  matter  is  too  remote,  if,  indeed,  there  is  any  connec- 
tion with  the  factum  probandum.(6)  The  meaning  of  the  first  Explanation  is 
"that  the  state  of  mind  to  be  proved  must  be,  not  merely  a  general  tendency 
or  disposition,  towards  conduct  of  a  similar  description  to  that  in  question, 
but  a  condition  of  thought  and  feeling  having  distinct  and  immediate' 
reference  to  the  matter  which  u  under  enquiry.  The  fact  that  a  man  is 
generally-  dishonest,  generally  malicious,  generally  negligent  or  criminal  in  his 
proceedmgs  does  not  bear  with  sufficient  directness  on  his  conduct  on  any  par- 
ticular occasion,  or  as  to  any  particular  matter,  to  make  it  safe  to  take  it  as  a 
guide  in  interpreting  his  conduct ;  what  is  wanted  is  a  fact  which  will  throw  Ught 
on  his  motives  and  state  of  mind  with  immediate  reference  to  that  particular 
occasion  or  matter.  Illustrations  (a)  and  (b)  make  this  clear.  A  man  is  accused 
of  receiving  stolen  goods  with  guilty  knowledge  ;  if  he  is  merely  shown  to  be 

(1)  B.  ▼.  Whitduai,  1  DowL  t  Ry.,  61.  the   plaintiff  Bhould  also  show  with    reasoaabl» 

(2)  Thos  ia  Taylor  t.  WiUianu,  2  B.  ft  Ad.,  84fi;  certainty  what  particular  preoautioa  should  have. 
the  question  being  whether  A  acted  malioiously  been  taken  ;  DanM  v.  MetropolUan  Rf.  Co., 
in  proMcnting  B  ;— an  affidavit  filed  by  the  clerk  L.  R.,  3  C.  P.,  216,  222.  In  some  cases,  however, 
to  A't  solicitor,  and  oaed  lor  the  purpose  of  pre-  negligence  will  be  presumed  from  the  mere  h»p- 
venting  persons  becoming  bail  for  B  when  he  was  pening  of  an  accident ;  see  Taylor,  Ev.,  {  1S8. 
arrested,  was  held  admJwible  as  showing  A't  (fi)  BoUron  v.  Widdom,  1  C.  ft  P.,  65;  but 
malice.  evidence  is  not  admissible  of  the   comparative 

(3)  Pfaipson,  Ev.,  3rd  Ed.,  119 ;  Taylor,  Ev., ){  treatment  of  boys  at  any  other  partieular 
340 — 347.  8u  illoat.  («),  anU  ;  as  to  boni  fida,  see       school,  i6. 

R.  V.  Lahouchtrt,  14  Cox,  419;  Seottr.  Sampton,  (6)  Norton,  Ev.,  .139;  see  remarks  of  Wille^ 

8  Q.  B.  D.,  491.  J.,  in  HoUingham  v.  Head,  27  L.  J.,  C,  P.,  241  ; 

(4)  lb.,  oitiDg  Ball,  Leading  Cases  on  Tort,  ' '  To  admit  such  speculative  evidence  would,  I 
224—227  ;  East.,  P.  C,  263,  264 ;  Whart.,  N'eg.  think,  be  fraught  with  gi«at  danger.  If  such  evi- 
ligenoe,  s.  46,  and  oases,  fOit.  Aealso  Seven's  dence  were  held  admissible,  it  would  be  difficult 
Principles  of  the  Law  of  Negligence  (1889);  Roe  to  say  in  an  action  for  an  assault,  that  tli» 
ooe,  N.  P.  Ev.,  736  el  tq.  ;  and  oases  there  cited,  plaintiff  might  not  give  evidence  of  former  as- 
and  Best,  Ev.,  p.  86 ;  "  when  the  tacts  are  settled  sault*  committed  by  the  defendant  upon  otlier 
the  existence  of  negligence  is  a  question  of  law,  persons  of  a  particular  class  for  the  purpose  of 
though  reference  ia  thereby  implied  to  a  standard  showing  that  he  was  a  quarrelsome  individual, 
uf  reasonable  care  and  common  experience  with  and  therefore  that  it  was  highly  probable  that  tiw 
which  the  Judge  must  often  be  necessarily  unac-  particular  charge  of  assault  was  well  founded, 
qnainted.  "  In  the  case  of  a  railway  accident  The  extent  to  which  this  sort  of  thing  might. 
Willes,  J.,  said  :  "  I   go    further    and  say  that  be  carried  is  inconceivable." 
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generally  dishonest,  the  probability  of  his  having  been  dishonest  in  this  parti- 
cular transaction  is  perhaps  increased,  but  only  in  a  vague  and  indefinite  way  ; 
but  if,  at  the  time,  he  is  found  in  possession  of  a  number  of  other  stolen  articles, 
this  fact  thioivs  a  distinct  light  on  his  knowledge  and  intentions  as  to  the 
articles  of  which  he  is  found  in  possession.  It  would  be  dangerous  to  infer 
that  because  a  man  was  generally  dishonest,  he  was  dishonest  in  any  single  case  ; 
but  it  is  not  dangerous  to  infer  that  a  man,  who  is  found  in  possession  of  50 
articles,  which  are  shown  to  have  been  stolen  from  different  people,  came  by  each 
and  all  in  a  dishonest  manneT."(  1)  The  Criminal  Procedure  Code  (2)  contains 
provisions  as  to  the  procedure  to  be  adopted  in  the  case  of  previous  conviction. 
These  provisions  have  been  made  with  the  view  of  preventing  the  jury  or 
assessors  from  being  biased  against  the  accused  by  the  knowledge  that  he  is 
an  old  offender.  But  notwithstanding  anything  in  the  Code,  evidence  of  the 
previous  conviction  may  be  given  at  the  trial  for  the  subsequent  offence,  if  the 
fact  of  the  previous  conviction  is  relevant  under  this  Act.  (3)  According  to 
this  section  previous  convictions  become  relevant  when  the  existence  of  any 
state  of  mind  or  body  or  bodUy  feeling  is  in  issue  or  relevant.  (4)  Under  the 
present  section  the  previous  conviction  will  not  be  relevant  unless  the  com- 
misnon  of  the  offence  for  which  the  conviction  was  had  is  relevant  within  the 
meaning  of  the  preceding  portion  of  the  section.  The  second  Explanation 
therefore  doee  not  extend  the  scope  of  such  portion,  but  is  merely  an  application 
of  the  rule  contained  in  it,  to  those  particular  circumstances  in  which  the  acts 
sought  to  be  given  in  evidence  in  proof  of  intention  have  been  themselves 
adjudicated  upon  in  a  criminal  procee(&ig  previously  taken.(5)  Having  r^rd 
to  the  character  of  the  offence  under  section  400  of  the  Indian  Penal  Cbde, 
previous  commissions  of  dacoity  are  relevant  under  this  section.  Convictions 
previous  to  the  time  specified  in  the  charge  or  to  the  framing  of  the  charge 
are  relevant  under  the  second  Explanation  to  this  section,  but  convictions 
subsequent  to  the  time  specified  in  the  charge  and  to  the  framing  of  the 
charge  are  not  so  admissible.(6)  In  a  trial  for  an  offence  of  keeping  a  com- 
mon gaming  house  under  the  fourth  section  of  the  Prevention  of  Gambling 
Act  (IT  of  1887,  Bom.),  evidence  that  the  accused  had  been  previously 
convicted  of  the  same  offence  is  admissible  to  show  guilty  knowledge  or 
intention.  (7) 

15.     Where  there  is  a  question  whether  an  act  was  ac-  Fact*  bear, 
cidental  or  intentional,  [or  done  with  a  particular  knowledge  tilS»°wiS?*"' 
or   intention]  (8)    the  fact  that  such  act  formed  part   of  a  aocuuaiij?' 
series  of  similar  occurrences  in  each  of  which  the  person  doing  tfonai. 
the  act  was  concerned,  is  relevant. 

Ilbutrations. 

(a)  A  is  accuied  of  burning  down  his  honse  in  order  to  obtain   money  for  which  it  is 
innmd. 


(I)  Canniogharo,  Et.,  118,  119.  (7)  B.  r.  AUoomiya  Uanan,  5  Bom.  L.  R.,  SOS 

(2) 8. 310,  u  amended  by  Act  III  of  18SI,  •.  9.  (1903),  Jacob,  J., dimeat;  s.  c,  28  B.,  129(1903). 

(3)  Act  III  oi  1891,  •.  9 ;  e.;.,  under  the  pre-  (8)  The  worda  in  braolceti  were  added  by  a. 

Mot  Mction  cc  H.  43  &  M,  fott.  2,  Act  III  of  1891,  and  appear  to  have  been  over- 

(A^  n.  T.  jfUooaiya  Bafan,  5  Bom.  L.  R.,  806  loolced  in  S.  v.  AUoomiya  Hauan,  6  Bom.  L.  R., 

<1903),t.c.,28B.,|29.  808  (1908),  ».  c.,28   B.,  129,  where  Jacob,  J., 

(5)  8<e  iU«M.  m  ante.  gtatee  that  this  section  hiWtes  consideration  of 

1«)  R.  T.   Jfoiq   ITiiiiiar    1    C.    W.   N.,    146  the  question    of    intention     only    as     opposed 

(I89rj),  reientd  to  in  Uafthwra  Pari  T.  B.,  27  to  accident. 


C,  1S9,  143  (1899).  ^  c.  4  0.  W.  N.,  OT. 
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INTENTION    OR    ACCIDENT. 


[«• 


The  faotg  that  A  lived  in  several  houses  successively  each  of   which  he  insun 
each  of  which  a  fire  occurred,  and  after  each  of  which  fires  A  received  pa; 
from  a  different  Insurance  OflBce,  are  relevant,  as  tending  to  show  that  tht 
were  not  aooident»l.(I) 
(6)  A  is  employed  to  receive  money  from  the  debtors  of  B.    It  is  ^'<  duty  to 
entries  in  a  book  showing  the  amounts  received  by  him.  He  makes  an  entry  showini 
on  a  particular  occasion  he  received  less  than  he  really  did  receive.     The  question  is,  wfa 
this  false  entry  was  accidental  or  intentional. 

The  facts  that  other  entries  made  by  A  in   the  same  book   are  false,  and  thi 
false  entry  is  in  each  case  in  favour  of  A,  are  relevant.(2) 
(e)  A  is  accused  of  fraudulently  delivering  to  fl  a  counterfeit    rupee.   The  qneetii 
whether  the  delivery  of  the  rupee  was  acoidentaL 

The  facts  that,  soon  before  or  soon  after  the  delivery  to  P,  A  delivered  oonnl 
rupees  to  C-,  D  and  E,  are  relevant,  as  showing  that  the  delivery  to  £  wi 
accidental.  (3) 

Principle. — The  facts  are  admitted  as  tending  to  show  system  and  t 
fore  intention  ;  this  section  is  therefore  an  application  of  the  rule  laid  doi 
the  preceding  one.(4)  It  will  always  be  a  matter  of  discretion,  whether 
is  a  sufficient  and  reasonable  connection  between  the  fact  to  be  proved 
the  evidentiary  fact.  If  there  is  no  common  link  they  cannot  form  a  i 
and  this  is  the  gist  of  the  section.(5) 


B.  14  (FarU  rdevaiU  to  show  knoultdge 
or  inttiUion.) 

Steph.  Dig.,  Art.  12;  Norton,  Kv.,  140; 
Phipson,  Ev.,  3rd  Ed.,  136  ;  Wills,  Ev.,  S2. 


8.  8  ("  RdtvarU.") 


Cunningham,  Ev.,  120 :  Taylor  Ev.,  ! 


OOMMBNTART. 

Accident  or  ^'^  wherd  the  question  was  whether  Z  murdered  A  (her  husband)  by  p 
sjrstem.  in  September  1848,  the  facts  that  B,  C  and  D  {Z's  three  sons)  had  the 
poison  administered  to  them  in  December  1848,  March  1849,  and  April 
and  that  the  meids  of  all  four  were  prepared  by  Z,  were  held  to  be  rele 
to  show  that  such  administration  was  intentional  and  not  accidental,  tl 
Z  waa  indicted  separately  for  murdering  A,  B  and  C,  and  attempting  to  m 
D.(6)  This  case  and  the  case  of  R.  v.  Qamer  (infra)  were  discussed  i 
y.  Neitt  (or  Creatn){7)  when  Hawkins,  J.,  admitted  evidence  of  subsequei 
,  ministrations  of  strychnine  by  the  prisoner  to  persons  other  than  and  u 

nected  with  the  woman  of  whose  murder  the  prisoner  was  then  conv 
Where  A  promised  to  lend  money  to  S  on  the  security  of  a  policy  of  insu 
which  B  agreed  to  effect  in  an  Insurance  Company  of  his  (A^s)  choosing 
B  paid  the  first  premium  to  the  company,  but  A  refused  to  lend  the  mon< 


m 


(1 )  This  iUu4trali<m  i*  founded  on  the  case  of 
£.  V.Cray,  4  F.  A  F..  1102,  the  aotbority  of 
which  is  doubted  in  Steph.  Dig.,  Art.  12,  note : 
and  tee  Norton,  Ev.,  140, 141  ;  bat  $ee  contra, 
B.  V.    Vajiram  16  B.,  433. 

(2)  Founded  on  B.  v.  Biehardmn,  2  F.  A  F., 
S48 ;  Steph.  Dig.,  Art.  12,  iUaat.  (»). 

(3)  This  itt%rtrali<m  is  very  like  iUust.  (()  to  s. 
14.  The  one  speaks  of  poeseuiog,  the  other  of 
passing,  other  false  coins.  The  presumption  is 
the  same  ;   Norton,  Ev.,  140. 

(4)  Bee  Steph.  Dig.,  Art.  12 ;  and  Conningbam, 
Ev.,    120. 


(6)  Norton,    Ev.,  |40. 

(6)  B.  V.  Oetring,  18  L.  J.  M.  C,  21fi,  < 
R.  V.  Ridurdton,  2  F.  A  F.,  346 ;  B.  v.  fn 
Cox,  C.  C,  6IS :  Blate  v.  Albion  Life  Ai 
SoeUtf,  4  C.  P.  D.,  101,  102 ;  see  if.  v.  ft 
F.AF.,  681;  «.v.  CoUon,  12  Cox,  4W 
Hteton,  14  Cox,  40 ;  A.  v.  Bodtn,  12  Cox. « 
Taylor,  Ev.,  {  S28  and  note,  snd  Stepb. 
Art.  12,  most,  (e)  and  note. 

(7)  Tried  at, the  Central  Criminal  Con: 
don  in  October  1892,  cited  in  Steph.  Dig. 
note. 
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cept  upon  terms  which  he  intended  B  to  reject,  and  which  B  rejected  accord- 
ingly, it  was  held  that  the  fact  that  A  and  the  Insurance  Company  had  been 
engaged  in  similar  transactions  was  relevant  to  the  question  whether  the  receipt 
of  the  money  by  the  company  was  fraudulent.(  1 )  Where  a  prisoner  was  charged 
with  the  murder  of  her  child  by  poison,  and  the  defence  was  that  its  death  re- 
salted  from  an  accidental  taking  of  such  poison,  evidence  to  prove  that  two 
other  children  of  hers  and  a  lodger  in  her  house  had  died  previous  to  the  present 
charge  from  the  same  poison  was  held  to  be  admissible.  (2)  Upon  the  trial  of  a 
prisoner  for  the  murder  of  her  infant  by  suffocation  in  bed,  held  that  evidence 
tendered  to  prove  the  previous  death  of  her  other  children  at  early  ages  was  ad- 
missible, although  such  evidence  did  not  show  the  causes  from  which  these 
children  died.(3)  Upon  the  trial  of  an  indictment  for  using  a  certain  instrument 
with  intent  to  procure  a  miscarriage,  it  is  relevant,  in  order  to  prove  the 
intent,  to  show  that  at  other  times,  both  before  and  after  the  offence  charged, 
the  prisoner  had  caused  miscarriages  by  similar  means.(4)  Under  an  indict- 
ment for  arson,  where  the  prisoner  was  charged  with  wilfully  setting  fire 
to  her  master's  house  : — Hdd  that  two  previous  and  abortive  attempts  to 
set  fire  to  different  portions  of  the  same  premises  were  admissible,  though 
there  was  no  evidence  to  connect  the  prisoner  with  either  of  them.(5) 

16.     When  there  is  a  question   whether  a  particular  act  »Ki8tw»o» 
was  done,  the  existence  of  any  coarse  of  business,  according  St^mT  " 
to  which  it  naturally  would  have  been  done,  is  a  relevant  vknT  "  *" 
fact. 

Ittiutrations. 
\a)  The  question  is,  whether  a  particular  letter  was  despatched. 

The  focts   that  it   was   the   ordinary  course   of  business  for   all   letters  put    in  a 
certain  place  to  be  cairied  to  the  post  and  that  that  particular  letter  was  put 
in   that  place,  are  relevant.  (6) 
(6)  The  question  is,  whether  a  particular  letter  reached   A. 
The    facts  that  it  was   posted    in  due   coarse,    and  was  not   returned   through 
the   Dead-letter  Office,  are  releTant.(7) 

Principle. — Evidence  of  the  existence  of  the  course  of  business  is  rele- 
vant as  laying  a  foundation  for  the  presumption  which  the  C!ourt  may  raise 
from  the  course  of  business  when  proved,    llie  Court  may  then  presume  that 


(1)  Blate  T.  Albio*  Lift  Atmranee  Society,  (ri)  Helherington  v.  Kemp,  i  Camp.,  193  ; 
U  R.,  4  C.  P.  D..  94  ;  Steph.  Dig.,  Art.  12,  iUast.  Ningavxi  r.  Bharmappa,  23  B.,  65,  66  (1897) : 
id).  See  R.  v.  Wyatt,  1904, 1  K.  B.,  188,  cited  in  and  see  Silbeek  v.  OarbeU,  7  Q.  B.,  846 ;  Trotttr 
oote*  to  last  section.  v.  Maclean,  L.  R.,  13  Ch.  D.,  674  ;  Ward  v.  Lord 

(2)  R.  T.  CoMon,  12  Cox,  400 ;  «.  t.  Oeering,  LomhMioroutK,  12  C.  B.,  252  ;  Steph.  Dig.^ 
■■prs,  followed.  Art.,  13,  iUast.  (6) ;  but  the  course  of    business 

(3)  R.  r.  Jto^tt,  12  Cox,  630,  following  R.  t.  may  be  contradicted ;  Stoektn  v.  CoUin,  7  M. 
Cetttrh,  anpra ;  it  was  objected  by  the  counsel  &  W.,  515 ;  «ee  also  sa.  50  and  51  of  the 
for  the  prisoner,  that  the  evidence  admittod  in  R.  repealed  Act  II  of  1855. 

V.  C««Os,  pointed  directly  to  prior  acts  of  pokon-  (7)  ITarren  v.   Warren,  1  C.  M.  A  K.,   250;  3 

jDg,  but  that  in  this  case  it  was  not  proposed  to  Esp.,  54  ;  3  C.  ft  P.,  250 ;  ami  see  Sanndfrtan  t. 

prove  that  the    four  children  died  from  other  Judt*-  2  H.  L.,  500 ;  Woodcock  v.    Hoidd»worlh^ 

tbsa  natural  causes :  ftr  Lush,  J.  :  The  value  of  16  M.  ft  W.,   124  ;  Abbey  v.  HiU,  5  Bing.,  299  ; 

theevidence  caonot  afleet  its  admissibility.  "The  Plume's  cote,    R.  ft  R.,  264;  Kent  v.  Lowtn,  1 

principle  of  R.  v.  Cotton,  applies.  "  Camp.,  178  ;  Steph.  Dig.,  Art.  13,  illust.  (c) ;  see 

(4)  it.  V.  Dale,  16  Cox,  703.  Jogendro  Chunder    v.  Dwarka  Aath,   15  C,  681 
(6)  fi.v.  Ba«%,  2  Cox.  Cf!..  311.  683(1888). 
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the  common  course  of  business  has  been  followed  in  the  particular  case  ;(1)  and 
this  presumption  is  but  an  application  of  the  general  maxim  omnia  prcegumun- 
tur  rite  esse  acta,  and  proceeds  on  the  well-recognised  fact  that  the  conduct  of 
men  in  official  and  commercial  matters  is  to  a  very  great  extent  uniform. 
In  such  cases  there  is  a  strong  presumption  that  the  general  regularity  will  not, 
in  any  particular  instance,  be  departed  from.  Customs  may  like  any  other 
facte  or  circumstances  be  shown  when  their  existence  will  increase  or  diminish 
the  probabilities  of  an  act  having  been  done  or  not  done,  which  act  is  the 
subject  of  conte8t.(2)  It  would  seem  to  be  axiomatic  that  a  man  is  likely  to 
do,  or  not  to  do  a  thing,  or  to  do  it,  or  not  to  do  it,  in  a  particular  way, 
according  as  he  is  in  the  habit  of  doing  or  not  doing  it.(3)  But  the  course  of 
business  must  be  clearly  made  oat  m  order  to  establish  that  connection 
between  the  facts  proved  and  sought  to  be  proved  which  is  the  foundation 
of  the  presumption.  (4) 

8.  114,  illnst.  (/)  (Pretvmption  at  e.  3  ("  Relevant.  " 

to  course  of  business.)  s.  8  ("  Fact.  ") 

Steph.  Dig.,  Art.  13  ;  Fowel,  Ev.,  92— M ;  Norton,  Ev.,  141 ;  Rosooe,  N.  P.  Et.,  43, 
.H74,  213  ;  Phipeon,  Er.,  Srd  EA,  84  ;  Taylor,  Ev.,  {f  176—182:  FieW,  Ev.,  122  ;  Beat. 
Ev.,  §  403  ;  Cimningbam,  Ev  ,  121 ;    WigmoM,  Ev.,  }  92. 

OOMMBNTART. 

Coarse  of  As  to  the  meaning  of  the  words  "  course  of  business,  "  see  notes  to  the 

bosioeBB.  second  clause  of  thirty-Second  section,  post.  The  section  relates  to  private 
as  well  as  public  offices.  Illustration  (a)  relates  to  the  former ;  Illustra- 
tion (6)  to  wie  latter,  namely,  the  post  office  itself.{5)  Where  it  was  sought 
to  prove  that  a  certain  indorsement  had  been  made  on  a  (lost)  license  entered 
at  the  Custom  House,  it  was  held  to  be  relevant  to  show  that  the  course  of 
office  was  not  to  permit  the  entry  without  such  indor8ement8.(6)  And  where 
the  (question  was  whether  A  paid  B  his  wages,  it  was  held  relevant  that  A'» 
practice  was  to  pay  all  his  workmen  regularly  every  Saturday  night ;  that  B 
was  seen  with  the  rest  waiting  to  be  paid  and  had  not  afterwards  been  heard  to 
complain.(7)  So  also  where  the  demand  was  for  the  proceeds  of  milk  sold  daily 
to  customers  by  the  defendant  as  agent  to  the  plaintifE,  and  it  appeared  that 
the  course  of  dealing  was  for  the  defendant  to  pay  the  plaintifi  every  day  the 
money  which  she  had  received  without  any  written  voucher  passing,  it  was 
ruled  that  it  was  to  be  presumed  that  the  defendant  had  in  fact  accounted, 
and  that  tiie  onus  of  proving  the  contrary  lay  on  the  plaintifi.(8)  Where 
evidence  was  admitted  of  a  book-keeper's  custom  of  handing  over  collateral 
notes  to  the  teller  as  indicating  that  it  was  done  in  this  instance,  Sherwood,  X, 
said :  "  It  is  really  immaterial  whether  he  was  able  to  do  more  than  to  verify 


(1 )  8.  114,  illoat.  (/),  post ;  the  matter  dealt  ( Amer.),  per  Sargent,  C.  J.  See  Wigmore,  Gr., 
with  by  this  section  ia  treated  hy  Engliih  text-  }  92. 

writers  under  the  rabject  of  preanrnptioDs : —  (4)  See  ODnnlngham,  Ev.,  12|. 

the  ordinary  oourse  o{  bosineag  is  proved  and  the  (R)  Norton,  Rv.,  141. 

Conrt  is  asked  to  presnme  that,  on  the  particnlar  (6)  ButUr  v.  Attnut,  1  Starkie,  222 ;  Phipson, 

occasion  in  question,  there  was  no  departure  from  Rv.,  3rd  Ed.,  96 ;  Taylor,  Ev.,  {  180./I,- see  also  Faa 

the  ordinary  and  general  rule :  see  authorities  Omeemn  v.  Doieick,  2  Camp.,    44 ;    Waidingtim 

cited,  supm,  and  Field,  Ev.,  122 ;  Dtiarha  Doss  t.  Koberts,  L.,  R.,  3  Q.  B.,  579 ;  Mason  v.  Wood, 

T.     Baboo   Jankee,    S    H.   1.   A.,   90.    ["It  is  1  0.  P.  D.,  83. 

reasonable  to  presume  that  that  which  was  the  (7)  Lueat    v.    Notoeilesti,      1     Esp.,      296; 

ordinary   course  was  pursued   in    this  ease."]  Phipson,  Ev.,  3rd  Ed.,  97 ;  Roscoe,  N.  P.  Ev.,  37  ; 

(2)  ITaiisr   v.  Barron,       6    Minn.,    608,  SI  2  and  see  Selkn  v.  Sorman,  4  C.  ft  P.,  80. 
(Amer.),  per  Flandran,    J.  (8)  Brans  v.  Birth,  3Camp.,  10 ;  Roeeoe,  N.  P. 

(3)  Stale    V.   Railroad,   62    N.    H.,    628,    632,  Ev.,  37. 
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his  entries  and  prove  his  invariable  custom.  These  things  being  proven,  the 
presiunption  arises  therefrom  that  the  usual  course  of  business  was  pursued  in 
this  particular  instance.  Every  one  is  presumed  to  govern  himself  by  the  rules 
of  right  reason  and  consequently  that  he  acquits  himself  of  his  engagement 
and  duty.  Whenever  it  is  established  that  one  act  is  the  usual  concommitant 
of  another,  the  latter  being  proved,  the  former  will  be  presumed ;  for  this  is  in 
accord  with  the  experience  of  common  life.  It  is  simply  the  process  of 
ascertaining  one  act  from  the  existence  of  another."(l) 

The  fixed  methods  and  systematic  operation  of  the  postal  and  telegraph 
service  is  evidence  of  due  delivery  of  matter  placed  for  that  purpose  in  the 
custody  of  the  proper  authority.  "  If  a  letter  properly  directed  (2)  is  proved 
to  have  been  either  put  into  the  post  office  or  delivered  to  the  po8tman,(3)  it  is 
presumed,  from  the  known  course  of  business  in  that  department  of  the  public 
service,  that  it  reached  its  destination  at  the  regular  time,  and  was  received  by 
the  person  to  whom  it  was  addressed."(4)  "Again,  if  letters  or  notices  properly 
directed  to  a  gentleman  be  left  with  his  servant,  it  is  only  reasonable  to 
presume,  rtrimd  fade,  that  they  reached  his  hands.(5)  The  fact,  too,  of 
sending  a  letter  to  the  post  office  will  in  genera]  be  regarded  by  a  jury  as 
presumptively  proved,  if  the  letter  be  shown  to  have  been  handed  to,  or  left 
with,  the  clerk,  whose  duty  it  was  in  the  ordinary  course  of  business  to 
carry  it  to  the  post,  and  if  he  can  declare  that,  although  he  has  no  recollection 
of  the  particular  letter,  he  invariably  took  to  the  post  office  all  letters  that 
either  were  delivered  to  him,  or  were  deposited  in  a  certain  place  for  that 
purpose."(6)  Upon  the  settlement  of  the  list  of  contributories  to  the  assets 
of  a  company  in  course  of  liquidation,  one  of  the  persons  named  in  the  list 
denied  that  he  had  agreed  to  become  a  member  of  the  company  or  was  liable 
as  a  contributory.  The  District  Court  admitted  as  evidence  on  behalf  of  the 
official  liquidator,  a  press-copy  of  a  letter  addressed  to  the  objector,  for  the 
purpose  of  proving  that  a  notice  of  allotment  of  shares  was  duly  com- 
municated. No  notice  to  the  objector  to  produce  the  original  letter  appeared 
on  the  record  ;  but,  at  the  hearing  of  the  appeal,  it  was  alleged  by  the  official 
liquidator  and  denied  by  the  objector,  that  such  notice  had  been  in  fact 
given.  There  was  no  evidence  as  to  the  posting  of  the  original  letter,  or  of 
the  address  which  it  bore ;  but  the  press-copy  was  contained  in  the  press-copy 
letter-book  of  the  company,  and  was  proved  to  be  in  the  handwriting  of  a 
deceased  Secretary  of  the  company,  whose  duty  it  was  to  despatch  letters 
after  they  had  been  copied  in  the  letter-book.     The  objector  denied  having 


(1)  MatUa*  V.  O'SeiU,  94  Ho.,  627  ;  6  S.  W.,  letter  is  forwarded  to  a  person  by  post  duly  re- 

2.t3  (Amer.).  Kiatered  it  most  be  presumed  that  it  was  tender- 

(?)  See  Waller  v.  BayHtt,  Ry.  ft  H.,  149  ;  Bur-  ed  to  him.]    Stt  also  s.   14,  a»U :  see  presarop- 

maltT  T.  Barron,   17  Q.    B.,  828  ;  Taylor,  Ev.,  tion  as  to  post    letters  summarised  iu  Powell, 

*.  179 ;  no  inference  should   be  drawn  from  the  Ev.,  94. 

posting    of    a     letter    that    it    was    properly  (.'•)  Macf/regor  v.  KeUy,  3  W.  B.  ft  O.,  794 ; 

wldressed ;  Bam  Da»  t.  TU  Oficial  Liquidator,  Taylor,  Et.,  i  182  ;  Powell,  Et.,  97. 

CciUm  Oitnung  Co.,   Id.,  Cawnpore,    9  A.,  386,  (6)  Taylor  Ev.,  {182,  and  cases  cited  there  and 

384  (1887).  ante  ,-  SUbeek  v.  Qarbttt  ;  UetkeringUm  v.  Kemp ; 

(3)  Silieci  v.  <3athtU,  7  Q.  B.,  846.  TrolUri.  Maclean;  Ward  v.  Lord  Londetborough. 

(4)  Best,  Ev.,f  403 ;  Taylor,  Ev.,  {  179,  and  To  prove  the  sending  of  a  notice  by  post,  the 
«*ees  there  cited ;  Saunderton  v.  Judge,  supra  ;  plaintiff's  clerk  was  called,  who  stated  that  a 
Wtodeodt  T.  Bouldtworth,  supra  j  Warren  v.  letter  containing  the  notice  was  sent  by  post 
Wantn,  supra.  "  If  a  letter  is  sent  by  the  on  a  Tuesday  rooming,  but  he  had  no  recollection 
post  it  is  frimA  faeie  proof,  ontQ  the  contrary  whether  it  was  put  in  by  himself  or  another  clerk : 
be  proved,  that  the  party  to  whom  it  is  ad-  it  was  held  that  not  sufficient  evidence  of  put- 
-dresaed  received  It  indue  course,"  per  Parke,  ting  into  the  post;  Bawtes  v.  Salttr,  4  Bing.. 
B.,  in  Warren  v.  Ifafrea.  supra.  LooUf  Ali  v.  «ee  Roscoe,  N.  P.  Ev.,  374 ;  and  Tootey  v.  Wil- 
Ptvee   Mokun.    16    W.    R.,  223   (1871)  [if    a  liamt,  1  M.  ft  M.,  129. 
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received  the  letter  or  any  notice  of  allotment ;  held  that  the  Court  should  n 
draw  the  inference  that  the  original  letter  was  properly  addressed  or  postec 
that  the  press- copy  letter  was  inadmissible  in  evidence  ;  and  that  there  w 
no  proof  of  the  communication  of  any  notice  of  allotment.(l)  Where 
notice  to  quit  was  sent  by  a  registered  letter  the  posting  of  which  was  prove 
and  which  was  produced  in  Court  in  the  cover  in  which  it  was  despatched,  th 
cover  containing  the  notice  with  an  indorsement  upon  it  purporting  to  be  I 
an  officer  of  the  post  office  stating  the  refusal  of  the  addressee  to  receive  t 
letter ;  hdd  that  this  was  sufficient  service  of  notice.  (2)  Postmarks  on  letters, 
when  capable  of  being  deciphered, — are  prima  facie  evidence  that  the  lett< 
were  in  the  post  at  the  time  and  place  therein  specified  ;  (3)  the  postmark  on 
letter  has  been  admitted  as  evidence  of  the  date  of  its  being  sent  ;(4)  bul 
postmark  may  be  contradicted  by  oral  evidence  of  the  real  date  of  posting.! 
The  presumption,  in  the  case  of  the  post  office,  that  a  letter  properly  direct 
and  posted  will  be  delivered  in  due  course,  (6)  will  be  extended  to  pes 
telegrams  now  that  the  inland  telegraphs  form  part  of  the  Government  pos 
system.(7) 

In  certain  cases  special  provision  has  been  made  by  statute  with  resp 
to  matters  with  which  this  section  is  concerned.  Thus  in  the  case  of  documei 
served  by  post  on  companies,  in  proving  service  of  such  document,  it  is  sa 
cient  to  prove  that  it  was  properly  directed,  and  that  it  was  put  as  a  registei 
letter  into  the  post  office.(8) 


(1)  Samia*  t.  The  O/Uial  lAquidator,  Cotton 
Oinnint  Co.,  Ld.,  Catcnpore,  9  A.,  36«  (1887). 

(2)  Jogenira  Chmtder  y.  Dtmrka  Nalk,  16  C.> 
681  (1888). 

(3)  rUtcktr  V.  Braddyll,  3  Sl»rk,  R.,  64  ;  Stoclc- 
en  V.  CoUin,  7  M.  *  W.,  616 ;  S.  v.  Johnton,  7 
EMt.,  66  ;  Taylor,  Et..  ■.  179,  ftnd  vaw>  therr 
cited  ;  Powell,  £v.,  94.     Wigmore,  Et.,  {  96. 

(4)  Ahhey  v.  Hill,  6  Biag.,  299 ;  B.  v.  Plumtr, 
R.  ft  Ry..  264 ;  Kent  t.  Lorn*,  1  Camp.,  177  ; 
Rowoe,  K.  P.  Et.,  213, ;  214 ;  Stepfa.  Dig.,  Art. 
IS,  iUnit.  (a) :  a  letter  is  presumed  to  baTe  arriTed 
at  its  destiaation  at  'the  time  at  which   it  would 


be  deliTered    io  the  ordinary  coarse  of  po 
business ;  Stocten  v.  Colli*,  ante  ;  Powell,  Br. 
(6)  Sloelxn  t.  CoUin,  supra,  Burr,  Jones,  1 
{46. 

(6)  Briiith  and  Atneriean  Telefrafh  Co. 
Cotton,  L.  R.,  6  Ex.,  122,  per  Bramweli,  B. 

(7)  Bosooe,  N.  P.  Et.,  43;  mc  also  as  to  < 
graphic  messages,  s.  88,  post. 

(8)  Act  VI  of  1882  (Indian  Companies 
90.  If  a  notice  giTen  under  the  NegotiaUc 
strumenU  Act  (XXVI  of  1881,  s.  94)  is 
directed  and  sent  by  post,  and  miscaniea,  i 
miscarriage  does   not  render  the  notice  inv 


^ 
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ADMISSIONS. 

The  following  sections  {i.e.,  ss.  17 — 31),  deal  with  the  subject  of  admissions 
and  confessions  which  have  been  generally  said  to  form  exceptions  to  the  rule 
which  excludes  hearsay.  This  is  not  entirely  correct.  Admissions  are  some- 
times used  as  merely  discrediting  a  party's  statement  by  showing  that  he  has 
on  other  occasions  made  statements  inconsistent  with  the  case  afterwards  set 
op.  Their  effect  in  such  a  case  is  merely  destructive.  It  is  their  inconsis- 
tency with  the  party's  present  claim  that  gives  them  logical  force  and  not  their 
testimonial  credit.  For  in  such  cases  the  truth  of  the  admission  is  not  relied 
on,  and  therefore  they  are  not  obnoxious  to  the  hearsay  rule.(l)  In  effect  and 
broadly  it  may  be  stated  that  anything  said  by  a  party  may  be  used  against 
him  as  an  admission,  provided  it  exhibits  tlie  quality  of  inconsistency  with 
the  facts  now  asserted  by  him  in  pleadings  or  testimony.  It  follows  that 
the  subject  of  an  admission  is  not  limited  to  facts  against  the  party's 
int«re8t  at  the  time ;  for  thou^  the  weight  of  credit  to  be  given  to  such 
statements  is  increased  where  the  fact  stated  is  against  the  person's  interest 
at  the  time  that  circumstance  has  no  bearing  upon  their  admisBibility.(2)  An 
admission  in  the  legal  is  not  always  an  admission  in  the  popular  sense,  i.e., 
a  statement  which  at  the  time  it  was  made  was  against  the  real  or  apparent 
interest  of  the  party .(3)  But  an  admission  may  also  state  facts  against  interest 
as  where  it  admits  a  claim  or  a  fact  relied  on  by  the  adversary.  In  such  case 
the  admission  is  used  as  evidence  of  the  truth  of  its  contents  and  as  possessing 
sn  evidentiary  force  per  se.  It  is  then  equivalent  to  affirmative  testimony 
for  the  party  offering  it.  Admissions  in  such  cases  have  a  testimonial  value 
independent  of  the  contradiction  and  being  the  statements  of  persons  not  wit- 
nesses from  exceptions  to  be  hearsay  rule.  In  this  sense  it  has  been  said 
that: — "  The  general  rule  is,  that  every  material  fact  must  be  proved  by 
testimony  on  oath.  There  is  an  exception  to  that  rule,  namely,  that  the 
declarations  of  a  party  to  the  record,  or  of  one  identified  in  interest  with  him, 
are,  asagainst  such  party,  admissible  in  evidence."(4)  The  statements  which 
are  the  subject  of  these  sections  are  admitted  firstly  as  infirmative  of  the  case 
made :  and  tecondly  when  amoimting  to  proof  for  the  adversary,  because  in 
respect  of  tiie  persons  making  them  there  is  some  security  for  their  accuracy 
which  countervails  the  general  objections  to  hearsay  testimony.  An  admission 
is  only  relevant  against  the  person  who  makes  it  or  his  representative  in 
interest  ;(5)  this  rule  being  only  a  branch  of  the  general  one  that  a  man  shall 
not  be  allowed  to  make  evidence  for  himself.(6)  But  as  universal  experience 
testifies  that,  as  men  consult  their  own  interest,  and  seek  their  own  advan- 
tage, whatever  they  say  or  admit  against  their  interest  or  advantage  may, 
with  tolerable  safety,  be  taken  to  be  true  as  against  them,  at  le  i  <t  until 
the  ccmtrary  appears.(7) 

(1)  Wigmore,  Et.,  {  1048,  el  tq.  s.  34  U  also  an  instance  of  statements  made    by 

(3)  jfr,  a  person  being    offered  on  his  own   behalf.     An 
(S)  PhipMO,  Et.,  3td  Ed.,  192,                               admission  may  further  be  proved  on  behalf  of  a 

(4)  Sfmrto  v.  Brtrnit,  9  B.  ft  C,  9:»,  938,  per       p»rty    if  it  is     relevant  otherwise  than   as  on 
Bayley,  J.  admission,  s.  21,  cl.  (3). 

(5)  8.  21  and  note  thereto,  poM;  the  exceptions  (6)  Best  Er.,  f  S19. 

10  this  rule  are  contained  in  s.  21.  ols.  (I),  ( 8).  (7)  Best,  Ev.,  §  519 ;  TayUr,  Ev.,  f  723. 

The  admissibility    of    books    of  account  under 
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108  '  ADMISSIONS. 

AdmiBsions.  An  admission  has  been  defined  to  be  a  statement  wliich  suggests  ai 
ference  as  to  any  fact  in  issue  or  relevant  fact,  and  which  is  made  by 
of  the  persons  and  imder  the  circumstances  in  the  following  sections  mei 
ed.(l)  In  En^ish  law,  the  term  admission  is  usually  applied  to  civil  tra 
tions,  and  to  those  statements  of  fact  in  criminal  cases  which  do  not  an 
to  acknowledgments  of  guilt  or  which  do  not  suggest  the  inference  of  j 
the  term  confession  being  generally  restricted  to  acknowledgments  of 
or  statements  which  suggest  the  inference  of  guilt.(2) 

Besides  admissions  written  and  oral,  a  party  may  make  admisaioi 
his  conduct.  These  are  not  mentioned  in  the  seventeenth  section,  as  they 
already  been  dealt  with  in  the  eighth  section,  ante.  Admissions  by  assi 
character,  conduct,  silence,  and  the  like,  are  not  exceptions  to  the  hearsay 
they  are  usually  original  circumstantial  evidence  of  the  facts  to  which  th« 
late.(3)  Analogous  to  admissions  by  conduct  is  the  rule  which  treats  a 
missions  by  a  party  statements  made  in  his  presence  and  not  denied  by 
provided  the  circumstances  were  such  as  to  make  a  denial  necessary  or  a] 
priate-(4) 

Confessions.  A  Confession  is  "an  admission  made  at  any  time  by  a  person  charged 

a  crime,  stating  or  suggesting  the  inference,  that  he  committed  that  crim 
There  is  a  distinction  between  admissions  and  confessions  in  the  Act(6)  w 
however,  as  it  does  not  contain  a  definition  of  the  word  "  confession," 
not  itself  declare  in  what  that  distinction  exists.  The  nature  of  this  dis 
tion  has,  however,  been  the  subject  of  judicial  consideration  in  the  Boi 
and  Allahabad  High  Courts.  In  the  first  place,  as  sections  17 — 31  deal 
admissions  generally,  and  include  sections  24 — 30  which  treat  of  confea 
'  as  distinguished  from  admissions,  it  would  appear  that  confessions  are  a  8[ 

of  which  an  admission  is  the  genus.  All  admissions  are  not  confessions,  b' 
confessions  are  admissions.  Thus  a  statement  amounting  under  sections 
30  to  a  confesaon,  in  a  criminal  proceSding,  m<iy  be  an  admission  uude 
twenty-firbt  section,  in  a  civil  proceeding.  So  statements  made  to  the  poli 
accused  persons  as  to  the  ownership  of  property  which  is  the  subject-m 
of  the  proceedings  ng.ainsf.  them,  although  inadmissible  as  evidence  a^ 
them  at  the  trial  for  the  ofience  with  which  they  are  charged,  are  &< 
sible  as  evidence  with  regard  to  the  ownership  of  the  property  in  an  en 
under  section  523  of  the  Criminal  Procedure  Code.(7)  The  present  pt 
of  the  Act  adopts  the  term  ' '  Admission  ' '  as  the  generic  term  for  both 
and  criminal  proceedings,  and  uses  the  particular  term  "confession* 
admismons  (a)  in  criminal  proceedings ;  (6)  made  by  a  particular  p* 
viz.,  an  accused  person  ;(8)  (c)  of  the  particular  character  denoted  i 
following  definition:  "  A  confession  is  an  admission  made  at  any  tin 
a  person   charged  with  a  crime  (a)  stating  or   (b)   suggesting  the  infe 


d" 


(1)  8.  17,  pott;  see  Wilk,  Et.,  10|.  S.  t.  Meher  AU,  IS  C,  38S,  693  (1888) 

(2)  T*ylor,  Et.,  724.  Kilviadkub,  16  C,  S9S  (1888),  per  Fetha 
(?)  Beat,  Et..  American  Note*,  p.  48R;  Nw  J. : — "  If  the  contents  of  the  docnment 

ton.  Et.,  l43.     As  to  adminions  by  condnct,  set  amonntto  a  confession,  the  doounentitae; 

Powell,  Et.,  277  i  Taylor,  Et.,  {  804 ;  s.  8.  ante.  be  relevant  as  an    admission    under  a.  ! 

Confessions,  Vke  admissions  in  civil  oases,  may  be  607.     None,  howerer,  of  the  above  oaaes  j 

inferred  from  the  conduct  of  the  prisoner  and  from  the  difference  between  '  'admissions' '  aixi 

his  silent  acqoieseence  in  the  statements  of  others  fessions."    See  as  to  this  :  B.  r.  Sabu  t* 

made  in  his  presence,  respecting  himself ;  Tayior,  509,539(1884);    H.  y.  Jagnip,T  k.,  644 

Ev.,  {  907.  S.  T.  PaniOartiiaM,  6  B.,  34(1881):  B.  ^ 

(4)  Best,  £v.,  i». ;  seemriestos.  8,  aWe.  14  B.,  260,  263  (1884). 

(6)  Steph.  Dig.,  Art.  21 ;  the  Act  contains  no  (7)  S.  x.  TrAAomn  Manekcka»i,    9 

definition  of  a  "  confession."  134  (1884). 

(6)Jr.  T.  JfacdoiuM,  lOB.  L.B.,App.,2(1872)i  (8)  «.   v.    Triblumm  ilantlx)ai*i,  9 

fxrPhear,  J.,A.r.  Ai6eeP«r«Aa(I,6C.,630(1881)'  134;  R.  y.  Ja^mp,  7  A.,  646,  648  (188 
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that  he  committed  that  crime."(l)      Therefore  not  only   statements   which 
imoQnt  to  a  direct  acknowledgment  of  guilt    are  confessions,  but  also  incul- 
patory statements,  which,  although  they  fall  short  of  actual  admissions  of  guilt 
yet  suggest  an  inference  of  guilt.    All  inculpatory  statements,  however,  are  not 
"  confessions,"  but  only  such  as  fall  short  of  being  an  admission  of  guilt,  and 
from  which  an  inference  of  guilt  follow8.(2)     A  statement  which  is  intended 
by  the  maker  to  be  self-exculpatory  may  be  nevertheless  an  admission  of  an 
incriminating  circumstance  ;  (3)  the  factor  determining  whether  a  statement 
amonnts  to  a  confession  or  not  being  not  the  motive  of  the  party  making  it, 
bat  the  fact  that  it  leads  to  an  inference  of  guilt.    A  "confession"  is  a  state- 
ment which  it  is  proposed  to  prove  against  a  person  accused  of  an  ofEence  to 
eetabhsh  that  offence  ;  (4)  while  under  the  term  "  admission  "  are  comprised 
all  other  statements  amoimtin^  to   admissions  within  the  meaning  of  the 
seventeenth  and  eighteenth  sections,  ante.    Statements  by  way  of  confession 
which  are  excluded  by  sections    14 — 30  are  inadmissible  under  the  eighth 
section,  ante.    This  latter  section,  therefore,  in  so  far  as  it  admits  a  statement 
as  included  in  the  word  "conduct,"  must  be  read  in  connection  with  the 
twenty-fifth  and  twenty-sixth  sections,  und  cannot  admit  a  statement  as  evi- 
joice  which  would  be  shut  out  by  these  8ections.(5)    As  in  the  case  of  admis- 
aons  in  civil  suits,  the  principle  upon  which  the  reception  of  confessions 
depends  is  the  presumption  that  a  rational  being  will  not  make  admissions 
pTejudicial  to  his  interest  and  safety  unless  when  urged  by  the  promptings  of 
tmth  and  conscience.(6)     In  such  c<tses  the  maxim  is  ^^Sabemii$  optimum^ 
kUtm,  eotifitenten  ream. "(7)     If  prisoners  really  voluntarily  confess,  their  con- 
teeaions  are  the  best  possible  evidence  against  them  ;  and  a  verdict  based 
on  volmitary  confessions  is  just   as  good  as  a  verdict  based  on    the  testi- 
mony of  credible  witnes8es.(8) 

But  self-harming  evidence  is  not  always  receivable  in  criminal  cases  as 
it  is  in  civil.  There  is  this  condition  precedent  to  its  admissibility  that  the 
party  against  whom  it  is  adduced  must  have  supplied  it  voluntarily  or  at  least 
fredy.(9) 

A  prisoner  may  be  convicted  on  his  own  imcorroborated  cunfe86ion.(10) 
But    in    order    to    support  a    conviction  the  admisaon  by  the  prisoner 


(I)  Stoph.  Dif;.,  Art.  21,  adopted  and  follow-  circumstance  on    which  the  proaeontion  mainly 

ed  in  J?,  r.  Balm  Lai,  «  A.,  S09,  SSt  (1884) ;  R.  relies;"  R.  v.  PaniharinatK  6  B.,  34,  37  (1881)  ; 

T.  Soma,  14  B.,  260,363,  F.  B.  (1889) ;  R.  v.  Ka»-  R.  v.  Sana,  14  B..  260,  263  (1889). 

frf  Mali,  Cr.  Ref.,  30  of    1905.  CaL  H.  C.  18  (R)  R.  v.  Sana,  14  B.,  260  (1889) ;  ite  also  R. 

Sept.    IMS  :  R.  V.  Jagruf,  7  A.,  646  (1886).   [In  ».  Jora  HatjuW  Bom.  H.  C.  R.,  24  (1874) ;  R.  y. 

tha  la<t  ease  Straight,  J.,  was  of  opinion  that  Rama  Birapa,  3  B.,  12  (1878) ;  and  s.  82,  potl. 

the  word  "coDfewion"  cannot  be  construed  as  in-  (6)  Taylor,  Ev.,  {865,  Best,  Et.,  {524 ;  Phillips 

eladmg  a  mere  inculpatory  admission  which  falls  ft  Arnold,  Ev.,  401  ;  R.  v.    YtUaraddi,  6  Bom., 


>  el  being  an  admiasioo  of  goilt,  but  he  also  L.  K.,  773,  in  which  also  the  question  of  the  im- 

aiUad  that  he  did  not  find  anything  in  Mr.  Ste-  portance  to  be  attached  to  variations    in    con- 

pfasa'a  definition  at  rariance  with  the  view  he  fessional   statements  is  discussed.  ' ' 

took.    It  may,  however,  be  pointed  out  that  the  (7)  "  In  criminal  oases  a  deliberate  confession 

nie  contended  for  is  not  that  every  inculpatory  carries  with  it  a  greater  probability  of  truth  than. 

;  is  a  confesaion,  but  only  snoh  as  fall  an   admission  in    civil   cases,  the   consequences 


at  being  an  admission  of  guilt  and  from  being  more  serious  and  penal."    Phillips  &  Ar- 

wliiok    an  mletence    of    guiU   follows.    As    to  nold,  Ev.,  402.     In  A.  v.  Baiiry,  2  Den.  at  p. 

"  plenary"  and  "  not  plenary"  statements,  we  446 ;  Erie,  J. :  said  "  I  am  of  opinion  that  when 

••■*.  E».,  I  5241:  tt  also  R.  ».  Paniharinallt,  a  confession  iswellproved  it  is  the  best  evidence 

*  *-»  •*  (1881).  that  can  be  procured." 

«>  See  notes  to  il  28,  poit  (8)  R.  v.  Wutir  Mundul,  26  W.  B.,  Cr.,  26,  26 

{%■)  R.  T.  PuMorintlk,  6   B.,  34,  37    (1881).  (1878). 
14)  B.  X.  rntkons  ilantchdiand,  9  B.,  181.  (9)  Best,  Ev.,  i  661. 

W*  tA»M>  -.  it  is  ■  an  adminion  of  a  criminating  ( 1 0)  «•  v.  Ranjefl  Social,  6  W.  B.,  Cr.,  73  ( 18S6)i. 
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Persons  by 
whom 
admissions 
may  be 
made. 


must  be  an  admission  of  guilt.  So  where  some  prisoners  during  a  pi 
nary  investigation  stated  that  the  crime  was  committed  by  other  p 
and  that  any  share  they  had  in  it  was  under  compulsion,  it  was  p 
out  that  though  such  a  statement  contained  an  important  admissii 
was  not  an  admission  of  guilt,  and  that  upon  such  a  statement  alo 
person  ought  to  be  convicted.(l)  Confessions  have  been  divided  by  E 
text-writers  into  two  classes,  namely,  judicial  and  extra-judicial.  Jv 
confessions  are  those  which  are  made  l>efore  the  Magistrate,  or  in  Court, 
due  course  of  legal  proceedings.  Either  of  these  is  sufficient  to  sapp 
conviction,  though  followed  by  a  sentence  of  death, — they  both  brinf 
berately  and  solemnly  made  under  the  protecting  caution  and  eve 
of  the  Judge.(2)  Extra-judicial  confessions  are  those  which  are  ma 
the  party  elsewhere  than  before  a  Magistrate,  or  in  Court ;  this  ter 
bracing  not  only  express  confessions  of  crime,  but  all  those  admissioD 
acts  of  the  accused,  from  which  guilt  may  be  implied.  All  voluntaij 
fessions  of  this  kind  are  receivable  in  evidence  on  being  proved  like 
facts.(3)  Whether  however  extra-judicial  confessions,  if  unconobc 
are  under  English  law  of  themselves  sufficient  for  conviction,  has  been  i 
ed.  In  each  of  the  English  cases  usually  cited  in  favour  of  the 
ciency  of  this  evidence,  some  corroborating  circumstance  will  be  loi 
On  this  point,  as  on  others  concerning  the  weight  to  be  assigned  to  ev 
this  Act  leaves  the  discretion  of  the  Courts  unfettered  ;(5)  but  the 
will,  it  is  apprehended,  adopt,  as  a  matter  of  practice  and  prudence,  i 
rate  in  all  but  exceptional  cases,  that  view  which  regards  such  conte 
when  uncorroborated,  as  insufficient,  an  opinion  which  "  certain!} 
accords  with  the  humanity  of  the  criminal  law,"  and  with  the  great 
of  caution  applied  in  receiving  and  weighing  the  evidence  of  conf' 
in  other  cases.  Moreover,  it  seems  countenanced  by  approved  writ 
this  branch  of  the  law.(6)  Further,  the  words  actually  used  by  an  a( 
who  is  said  to  have  confessed,  ought  to  be  ascertained.  The  Court 
not  accept  merely  the  conclusions  at  which  the  witnesses,  depoe 
a  confes^on,  themselves  arrived,  from  the  answers  which  the  a 
gave  to  questions  put  by  them.(7)  As  to  retracted  confessioiis,  tte'^ 
s.  24,  foA 

Admissions  may  be  made  by  (a)  a  party  to  the  proceeding. (8) 
party  to  the  proceeding  may  be  affected  by  the  admissions  of  the  fo 
persons  ;  (h)  an  agent  to  such  party  duly  authorized  ;(9)  (c)  a  person  wh 
proprietary  or  pecuniary  interest  in  the  subject-matter  of  the  suit  ;(10 
predecessor  in  title  or  a  person  from  whom  the  party  to  the  suit  has  ( 
his  interest  ;(11)  (e)  a  person  whose  position  it  is  necessary  to  prove  in 
when   the  statement  would  be  relevant  in  a  suit  brought  by  or'i 


f 


R.  T.  Byder  Jolaha,  ib.,  83  (1866);  or  on  hii  own 
admission  coupled  with  the  evideooe,  R.  v.  Katty- 
dtwn,  7  W.  E.,  Cr.,  69  (1867) ;  b»  to  the  effect  of 
extn-jadieial  confession,   t.    pott. 

(1)  R.  V.  Kritlo  Mundvl,  7  W.  R.,  Cr.,  8 
(1867). 

(2)  Taylor,  Fv.,  {  866;  v.  anU. ;  R.  v.  Bhuttun 
Kujwan,  12  W.  R..Cr.,49  (1869);  as  to  the  effect 
of  judicial  confeMions  and  as  to  retracted  confes- 
sions, T.  B.  24,  pott. 

(3)  Taylor,  Et.,  |  867 ; «.  v.  Qopunath,  13  W. 
K.,  69  (1870);  [a  confession  made  to  a  private 
indiTidaal  may  be  evidence  against  the  prisoner 
if  proved  by  the  person  before  vhom  the  confes- 
sion was  made] ;  R.  v.  ifokan  Lai,  4  A.,  46,  48 


(1881) ;  B.  V.  Byaaio  WosAyo,  8  W.  B- 
(1877). 

(4)  Taylor,  Ev.,  $  868. 

(6)  Field,  Ev.,  151 ;  The  report  of 
there  cited  in  this  connection  [B.  v.  J 
W.  K.  Cr.,  41(1867);  (avrfnnt«iy«w 
confession  is  legal  and  sxilBcient  proof 
does  not  state  the  natoie  of  the  oooi 

(6)  Taylor,    Ev.,   §  868. 

(7)  R.  V.  Soobjan,  10  B.  L.  R.,  332,  33 
R.  V.  Mohan  XoJ,  4  A,  46,  49  (1881). 

(8)  S.   18,  poM. 
(»)/d. 

(10)  Id. 

(11)  Id. 
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himseli  ;(l)  (/)  a  referee,  or  a  person  to  whom  a  party  to  the  suit  has  expressly 
nitmA  for  inf  onuation.(2)  Generally  with  respect  to  the  person  whose  ad- 
miinons  may  be  received,  the  doctrine  is,  that  the  declarations  of  a  party  to 
the  ncoid  ot  of  one  identified  tn  interett  with  him,  as  are,  against  such  party 
Tecavable  in  eTidence.(3)  But  if  they  proceed  from  a  stranger  they  are  in 
general  inadmi38ible-(4)  The  act  has  rendered  such  admissions  receivable 
in  the  two   cases  mentioned  in  the  nineteenth  and  twentieth  sections,  po«(.(5) 

Sabject  to  the  provisions  of  the  thirtieth  section  relating  to  confessions  by 
persons  who  are  being  tried  jointly  for  the  same  ofience,  the  general  rule  is  that 
an  accused  person  can  only  be  afiected  by  the  admissions  or  confessions  of  him- 
tdf,  and  not  by  those  of  agents,  accomplices  or  strangers  ;(6)  unless  made  in 
his  presence  and  assented  to  by  him.(7)  Nor,  of  course,  can  such  confessions 
be  used  in  his  favour.  As  to  admissions  by  prosecutors,  v.  port,  notes  to  ss. 
17—20. 

When  a  party  sues,  or  is  sued,  personally,  any  admission  made  by  him  on  ''^^  when, 
any  former  occasion  may  be  given  in  evidence  against  him.  Such  admissions  to  w£om?"° 
nnay  have  been  made  by  him  while  a  minor.  For  though  a  minor,  as  he  J^'gJ*"' 
cannot  appoint  an  agent,(8)  caimot  be  bound  by  the  admissions  of  an  agent  made, 
purporting  to  act  for  him,  yet  admissions  made  by  the  minor  himself  may  be 
proved  in  an  action  brought  against  him  after  obtaining  his  majority  .(9) 
When  a  party  sues,  or  is  sued,  personally,  an  admission  made  by  him  on  a 
former  occasion,  while  sustaining  a  representative  character,  may  also  be 
given  in  evidence  against  him.  Thus  where  a  person,  when  defending  a  suit  as 
guardian  for  a  minor,  made  an  affidavit  of  certain  facts,  this  affidavit  was 
held  to  be  evidence  against  that  person  of  the  fatcts  sworn  to,  in  a  subsequent 
action  against  him  personally. (10)  But  admissions  made  by  persons  sued  or 
mang  in  a  representative  character  are  not  admissions,  unless  they  were  made 
while  the  party  making  them  held  that  character  ;(11)  such  persons  therefore 
cannot  affect  the  party  represented  by  their  admissions  made  before  sustain- 
ing, or  after  they  have  ceased  to  sustain,  their  representative  character.(12) 
Farther,  statements  by  a  party  interested  in  the  subject-matter,  or  by  a 
person  from  whom  interest  is  derived,  must  have  been  made  during  the 
continuance  of  the  interest  ;(13)  and  statements  by  the  persons  mentioned  in  the 
mneteenth  section  must  have  been  made  whQst  the  person  making  them  occu- 
pied the  position,  or  was  subject  to  the  liability,  in  the  section  mentioned.(l4) 

So  far  as  its  admissibility  in  evidence  is  concerned,   it   is  in   general 
immaterial  to  whom  an  admission  is  made.(15)    Thus  an  admission  made  to 

(1)  8.   19,   pott.  (8)  Act  IX  of  1872  (Contract),  a.  183  ;   and  «e 

(S)  S.  to,  ro*  :  «•«  noto*  *»  •*.  18—20,    poM.  t.   11,  ii.  ;  t.  pott. 

»S)  Ta;W,  Et.,J740;  Sparyo  t.  Brown,  9  B.  (9)  0**««  v.  Read,  7  Ir.  L.  K.,  434,oited  in 

a  C,  908.  Field,  Er.,  1S6 ;  ' '  such  adniiwions  might  relate 

(4)  Id.;    Barough  ».  WUU,  4  B.  *  C,    328.  to  the  receipt  of  goods  or  to  other mattera,  but 

(5>  Ai  to  when   admiarions  proceeding  from  would  not,  of  course,  affect  the  question  of  liabi- 

•tnnger*  tn  adminible,  ttt  Taylor,  Er.,  H  769—  lity  in  cases  in  which  a  minor  would  not  be  liable 

7SII.  740 ;  T.  post ;  the  admissibility,  however,  on  a  contract  unless  such  contract  were  ratified 

«<  tke  eridnice  in  the  case  of  referees  may  be  said  by  him  after  attaining  his  majority."     Field, 

to  >»  possded  on  the  principle  of  agency  ;  the  Ev.,  166 ;  see  Dharmaji  Vaman  v.  Ourrar  Shrini- 

pi«*j  nferring  to  another  makes  that  other  his  tKM,  10  Bom.  H.  a  R.,  311   (187S). 

•«««  for  the  porpose  ot  making  the  particular  (10)  £ea«I<y  t.  Magratk,  2  Sob.  ft  Lef.,  31,  34  ; 

admissm  s  WUli,  Et.,  111.  Taylor,  Ev.,  {  766 ;  Slanton  v.  Ptreeiml,  6  H.  I„ 

!«■)  Tajlw,  Et.,  {|  904—906 ;  3  Ross.  Cr.,  486  C,  267. 

W ;  Itossos,  o,,  Bt.,  49—61 ;   ne  as  to  ad-  {l\)  S.  1%,  pott ;  WUIs,  Et.,  il9. 

'        •|>;>|n>t^JKM«;  and  as  to  admissions  by  (12)  Stt  Steph.  Dig.,  Art.  16,  and   po*t. 


«^Pn>pri«ioti,  ..  I.  lu,  ante.  (13)  8.    18,  po^. 

^  n)«.».lfo«||«Coi,lF.tF.,90;fi.T.  Ifo/-  (l4)     S.  \9,  pott- 

•^  » Cei,  4M.  4M .  7»^,„  ,;^^  j  gy^^  ^y^^  g,^    g^^    j 
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a  stianger  is  as  receivable  as  one  made  to  an  opponent.  "It  has  ij 
been  held  that,  in  order  to  render  an  account  stated  binding  on  a  part; 
admission  of  liability  must  be  made  to  the  opposite  party  or  his  agei 
but  this  only  refers  to  the  effect  of  the  admission,  not  to  its  admissibihty 
Even  an  admission  made  in  confidence  to  a  legal  adviser  or  a  wife  is  recei^ 
if  proved  by  a  third  per8on.(3)  So  private  memoranda  never  communi 
to  the  opposite  side  or  to  third  persons  are  evidence  against  a  party  ;(4)  i 
admissions  made  to  himself  in  mere  soliloquy.(5)  But  what  a  person  has 
heard  to  say  while  talking  in  his  sleep  seems  not  to  be  legal  evidence  a( 
him,  however  valuable  it  may  be  as  indicative  evidence  :  for  here  the  su 
sion  of  the  faculty  of  judgment  may  fairly,  be  presumed  complete.(6) 

So  with  regard  to  voluntary  confessions,  subject  to  the  provisions  o 
twenty-fifth  and  twenty-sixth  sections  post  (relating  to  confessions  made  t< 
whUst  in  the  custody  of  a  police-officer)  it  is  in  general  immaterial  to  '< 
they  have  been  made.  So  what  the  accused  has  been  overheard  mutteri 
himself,  or  saying  to  his  wife  or  any  other  person  in  confidence  will  be  r< 
able  in  evidence  provided  that,  in  the  latter  case,  it  is  proved  by  some  p 
other  than  the  wife,  counsel,  or  solicitor.(7)  An  admission  of  crime, 
fairly  made  after  due  warning,  is  not  inadmissible  simply  because,  at  the 
it  was  made,  no  formal  accusation  had  been  made  against  the  party  m 
it.(8) 

fonnof  an*  ^^  respect  of  the  nature  of  admissions  no  difference  exists,  in  rega 

admission,  their  inadmissibility,  between  direct  admissions  and  those  which  are  inctd 
or  made  in  some  other  connection,  or  involved  in  the  admission  of  some 
fact.(d)  So  far,  at  least,  as  its  admissibility  is  concerned,  the  form  of  a 
mission  is  in  general  immateiial.(  10)  Thus  admissions  are  receivable  whic 
made  parol,  or  are  contained  in  books  of  account  or  liters  ;(11)  document! 
a  maj^  filed  as  correct  in  a  former  proceeding ;( 12)  rough  draft  of  a  plain 
viously  filed,(l3)  depo8itions,{li)  verified  piainto,(15)  or  verified  petition 
or  written  statements  or  ansioers  to  interrogatories,  affidavits,  and  the  li] 
former  suits  ;(17)  for  a  statement  made  by  a  party  in  another  suit  may  c 

(1)  Brtdmn  t.  Smiik,  1  A.  *  £.,  488 ;    Bughu  be  admitted  in  evideaoe,  8iM  Ptrihad  v. 
T.    ThoTft,  6  M.  i  W.,  ««]  t  Battt  r.   Tovrnkg,  2  hvr  Dot,  23  W.  B.,  32S  (I87S) ;  tt  alao 
Exoh.,  1S6 ;  Taylor,  Ev.,  {  799.  Coomary  v.  Sam  Kri^na,  6  C,  864,  wh 

(2)  Beat,  Et.,  {  S28.  entry,  abowing  the  extent  of  the  holding  a 

(3)  Taylor,  Et.,  {  881  [«e<  a*.  122,  126—129,  amount  of  the  rent,  made  in  a  book  bdon 
po«(].  ^^^  lemor,  and  signed  by  the  leeaee,  waa   I 

(4)  Bruce  v.  Oarikn,  17  W.  R.  (Engl.),  990 ;  levant  aa  an  admiiaion,  thoDKh  neither  ai 
Whart.,  Ev.,  $  1123.  nor  registered. 

(6)  R.  V.  Simons,  9  C.  k  P.,  540;  Beat,  Ev.,  (12)  Hwonaih  Sircar  v.  Preonath  Sircat 
i  021.                                                                               R.,  249  (1887). 

(A)  Beat,    Ev.,  I6i»,  B.  v.  £/>»ifre>A  Sippet),  (13)  ByaOamma  v.  AvuUa,  IS  H.,  19  (IS 

Kent,  Surnm.  Aaa.,  1839,  cited,  ib. ;  Oore  v.  Oih-  (\-)  Obhoy  Oobind  v.  Beejoy  Goeini,  9 

•on,  13  M.  ft  W.,  623,  627.                                  .  162  (1869) ;  Soojan  Bibtt  v.  Admmt  AU, 

(7)  See  Taylor,  Ev.,  f  881,  and  cases  cited  ante  ;  L.  B.,  App.,  3  (1874) ;  a.  c,  21  Vi.  B.,  4 
aee  aa.  26,  26,  pott :  tee  also  B.  v.  Sageeva,  7  pott ) ;  and  tte  cases  cited  potl,  patting. 
W.  B.,  Cr.,  S6  (1867).  (16)  Oin'M  CAimder  v.  «ta«n>  Ckara,  15 

(8)  B.  V.  Bam  CKum,  4  W.  B.,  Cr.,  10(1865).  437   (1871). 

(9)  Taylor,   Ev.,    {  800.  (16)  Ib.  j  ffow  ioU  v.  lfo*e#»  i?«roi»,  14 

(10)  Wills,  Et.,  102;  PhipMNi,  Ev.,  3rd  Ed.,  484  (1871);  aai  xe  pott ;  JToAna  AOop  t 
197  i  Bett,  Ev.,  {  521 ;  aa  to  admissions  "  without  lo  Mowar,  21  W.  R.,  34  (1874),  as  to  atal 
prejudice,"  see  a.  23,  pott.  filed  in  Ck>ort  in  name  of  parianatlmi,  se« 

(1 1)  Rai  Sri  Kithen  v.  Bai  Uuri  Kitktn,  5  M.  I.  tootiitta  Bebee  v.  AUa  Hafz,  8  W.  B.,  468  (1 
A.,  432,  443  (1853) ;  B.  v.  i/onmonXa,  1  B.,  610,  <17)  Field,  Ev.,  124;  UwritkCfmtiai.  Pi 
617  (1877);  V.  pott;  a  letter  containing  an  ad-  Coomttr,  22  W.  B.,  303  (1874);  BhrngmmU 
mission   does  not  require  a  stamp  before  it   can  t.  Loll  J  ha,  Marshall,  48  (1862). 
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be  used  as  an  admission  within  the  meaning  of  the  eighteenth  seotion.(l) 
Entries  in  books  of  aocowU,  though  proved  not  to  have  been  regtilarly 
kept,  may  yet  be  relevant  as  admi88ionB.(2)  Admissions  may  be  also 
contained  in  recitals  and  descriptions  in  deeds  ,(3)  horoscopes  ,'(4)  receipts,  oi 
mere  acknotdedgments  given  for  goods  or  money,  whether  on  separate  papers, 
or  indorsed  in  deeds,  or  on  negotiable  securities ;  banker's  pass-books ; 
accounts  rendered,  such  as  a  solicitor's  bill ;  sworn  inventories  and  declara- 
tions by  executors  which  operate  as  an  admission  of  assets  ;(5)  and  survey 
maps.{6)  The  omission  of  a  claim  by  an  insolvent  in  a  schedtde  of  the  debts 
due  to  him  given  on  oath  is  an  admission  that  it  is  not  due.(7)  A  statement  in 
a  biil  of  sale  is  evidence  against  those  who  are  parties  to  it,  the  seller  and  the 
porchaser  and  the  persmi  who  purchased  from  such  last-mentioned  purchaser .(8) 
Statements  recorded  in  a  rent-suit  under  Act  X  of  1859,  which  do  not  conform 
to  the  requirement  of  the  sixtieth  section,  cannot  be  relied  on  as  admissions.(9) 
Even  an  invalid  instrument  may  operate  as  an  admission  as  to  collateral 
matters ;  (10)  but  not  one  which  is  not  duly  duly  stamped,{^^)  except  in  criminal 
case8.(  12)  A  return  made  to  a  CoUeetor  by  an  occupant  of  land  stating  the  amount 
of  the  rent,  u  an  admission  as  to  the  amount  of  the  rent  binding  upon  the 
occupant  and  all  who  claim  under  him.(l3)  As  to  admissions  in  aowl  fehrists, 
or  in  notices  to  enhance  rent,  see  cases  noted  below.(14)  Though  a  judgment  is 
generally  irrelevant,  as  between  strangers,  it  may  be  relevant  as  between 
strangers  if  it  is  an  admission.(15)  Thus  where  A  sued  B,  a  carrier,  for  goods 
deUveted  by  Ato  B,&  judgment  recovered  by  B  against  a  person  to  whom  he 
had  delivered  the  goods,  was  held  to  be  relevant  as  an  admission  by  B  that 
he  had  them.(16)  "  It  is  true  that  a  record  is  sometimes  admitted  in  evi- 
dence, in  favour  of  a  stranger  against  one  of  the  parties,  as  containing  a  solemn 
admission  by  such  party  in  a  judicial  proceeding  with  respect  to  a  certain  fact. 
Bat  this  is  no  real  exception  to  the  rule  requiring  mutuality,  because  the  record 
is  admitted  in  this  case  not  as  a  judgment  conclusively  establishing  the  fact, 
but  as  the  deliberate  declaration  or  admission  of  the  party  himseu  that  the 
fact  was  so.  It  is  therefore  to  be  treated  according  to  the  principles  governing 
admisaions,  to  which  class  of  evidence  it  properly  belongs."(l7)  And  where 
in  a  suit  the  plaintiff's  case  was  t^t  his  grand&tther  F,  the  second  son  of  K, 
was  adopted  by  the  lattet's  brother  A,  and  that  he  the  plaintiff  was  conse- 
qnenthr  entitled  to  a  moiety  of  the  family- property  as  representative  of  A, 
ttie  other  moiety  going  to  certain  of  the  defendants  representing  K's  branch, 
a  lodgment  and  other  documents  in  a  previous  suit  brought  by  K,  in  which 
suit  the  adoption  of  Yhj  A  was  stated  by  K,  were  admitted  in  evidence  against 


(1)  Bftrith  Ckunitr  r.   fVofanuio    Coomar,  22  lU  (I87S). 

W.  B..  303  (1874) ;  aa  to  plMtdingn  in  the    ume  (10)  Whart,    {  1124,  oit«d  in  Phipsoo,  Er.,  3rd 

proceeding*,  v.  poit.    As  to  the  admiasibility  in  Ed.,  193—194. 

Bogtond  o(  plewlin^  in  other  actioni,  «ee  Phip-  (11)  Act  II  of  1899  (Stamp),  s.  34. 

MO,  Bt.,  3td  Ed.,  21«.  (12)  />.,  ol.  (2) ;  other  than  proceeding*  under 

(2)  B.    V,   Hanmmta,  l    B..  810,  617  (1877)  j  Ch.  XII  (Disputea  aa  to  immoyeable  property), 
T.  fOtU  Ch.  XXXVI   (Maintenance  of  wives  and  children) 

(3)  Taylor,  Et.,   9S— M,  868 ;  Roscoe,  N.    P.  ol  Act  V  of  1898    (Criminal  Procedure). 

Et.,  76 ;  Powell,  Et.,  249—262,  v.  port  ;    Kmt-  (18)  Avuih  Behart*  r  Bam  Bai,  18  W.  R..  108 

mmDooryaiialkr.BamCkun4er,il.A..6Hm6).  (1872). 

(4)  Baja  Oou»da»  t.  Baja  Oomtdan,  17  M.,  134  (14)  Otntga  Pertadr.  Ooffiia 8i»g,t  C, 322  (1877) ; 
(I8S8).  *«*   also  Kanin  Coomary  t.  Bam  Kritknj,  6  C, 

(5)  Taj  lor,  Ev.,  H  869,  860.  864  (1880);    Judoottatk  v.  Bajak  Bwoda,  22  W. 

(6)  Bet  notes  to  s.  36,  jntl,    and   cases  there  B.,  220  (1874). 

«itad.  (16)  Steph.     Dig.,  Art.     44. 

(7)  TWylor,   Er.,   |  804;  NicicOt  r.   Dawnet,  (1«)  Tflsy    r.  CowUnf,  1  Ld.  Ry-,    744;     «.   o. 
I  M.  *  Rob.,  13 ;  Bart  r.  Newman,  3  Can  p.,  18.  B.  N.  P.,  243  ;  Steph.  Dig.,  Art.  44,  iUust.  («> ; 

(8)  Saojan  Bibee  r.    ie»mMt  AH,  snpra.  Taylor,  Ev.,  }  1694. 


(9)  Poglta  Mahlixm  x.  Ooono   Bahoo,  24  W.  B.,  (17)  Taylor  Ev.,  {  1694. 
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the  defendants,  not  in  order  to  prove  an  adjudication  between  third  parties, 
but  in  order  to  prove  a  statement  made  by  the  predecessor  in  title  of  the 
parties  defendants  against  whom  the  document  was  sought  to  be  iised.(l) 
Though  a  judgment  of  a  Criminal  Court  or  verdict  of  conviction  cannot  be 
considered  in  evidence  in  a  civil  case,(2)  a  plea  of  guilty  in  the  Criminal 
Court  may  be  so  considered  as  evidence  of  an  admis8ion.(3)  As  to  admissions 
made  in  pleadings,  see  notes  to  the  fifty-eighth  section,  post. 

ju^^Siion.  Personal  knowledge  is  not  required.  "  An  admission  is  receivable  although 
its  weight  may  be  slight,  which  is  founded  on  hearsay,(i)  or  consists  merely  of 
the  declarant's  opinion  or  belief  ,'(6)  but  where  the  admission  is  an  inference 
from  facts,  not  personally  known  to  the  declarant,  the  Court  may  disregard  the  in- 
ference and  look  to  the  facts  ;(6)  and  a  bare  statement  that  a  party '  is  informed,' 
without  the  addition  of  his  belief  in  the  information,  will  not  amount  to  an 
admi88ion."(7)  The  ground  appears  to  be  that  even  if  a  party  has  not  personal 
knowledge,  the  admissions  would  ordinarily  not  be  made  except  on  evidence 
which  satisfies  the  party  who  is  making  them  that  they  are  true.(8) 
Sr^m^''  An  Admission,  merely  as  an  admission,  is  not  conclusive  against  the  person 

o^iMriono.  ^^°  makes  it.(9)  The  latter  may  show  that  he  was  mistaken,  or  was  not  telling 
the  truth ;  he  may  diminish  the  importance  to  be  attached  to  it  in  any  way  he 
can  ;  he  is  not  precluded  from  contradicting  it :  so  far  as  the  admission  is  merely 
an  admission,  he  may  induce  the  Court  to  disbelieve  or  disregard  it  if  he  can.(lO) 
The  circumstances  under  which  an  admission  was  made  may  always,  therefore, 
be  proved  to  impeach,  or  (since  the  weight  of  an  admission  depends  on  these 
circumstances)  to  enhance  its  credibility  .(1 1)  Aji  admission,  however,  may 
operate  as  an  estoppel  in  which  case  the  person  who  made  it  is  not  permitted 
to  deny  it.(12)  A^  to  the  effect  of  admissions  as  dispensing  with  proof,  see 
the  fifty-eighth  section,  post.  There  may  be  a  withdrawal  of  any  gratuitous  ad- 
mission unless  there  should  be  some  obligation  not  to  withdraw  it.(13)  Ac- 
cording to  English  law  admissions  obtained  under  compulsion  are  evidence 
against  a  party  if  the  compulsion  was  legal  {e.g.,  evidence  in  the  action,  answers 
to  interrogatories,  and  the  like),  but  not  if  it  was  illegal  .(14)  Under  this  Act 
the  fact  of  compidsion  would  affect  the  weight  of  the  evidence  only.  As  to 
admissions  made  "without  prejudice,"  see  the  twenty -third  section,  port. 
With  regard  to  the  effect  of  confessions  both  judicial  and  eztra-judiciu,  v. 
ante,  p.  109.  Confessions  are  irrelevant  in  criminal  proceedings  if  made  under 
the   circumstances   mentioned  in  the  twenty-fourth  section,  post,  unless  they 


(1)  KrMnatami  v.  Sajatopala,  IS  H.,  73,  77,  wbioh  oaae  it  wm  haM  that  if  the  defendant  give 
78  (ISM).  in  evidence  an  answer  in  Chanoery  of  the  plaintil^ 

(2)  «.«.,  to  establish  the  troth  of  the  facta  upon  it  will  not  entitle  the  plaintiS   to  arail  himealf 
wbioh  it  was  rendered  ;  set  notes  to  i.  43,  poit.  of  an;  matters    contained  in  each  answer  which 

(3)  Bumboo   Ckunder   v.    JfoAoo  K^mrt,    10  are  ool;  stated  as  hearsay ;  bat  see  Taylor,  Br.,  { 
W.  B.,  S6  (1868) :  Field,  St.,  338.  737 :  as  to  admissions,  which  operate  by  way  of 

(4)  Wigmore,  Ev.,  {   1003;    Re  P^rlon,  C3  L.  estoppel,  see  s.   1 15,  prM<. 

T.,  707(I886)[statementofapersonastohismegi-  (8)   KUeKen     v.    Robbint,     29   Oa..    713.   71« 

timaoy ;  see  also  Jt.  t.  ITolier,  Coox,  99 ;  In  Tay  (Amer.),  cited  in  Wigmore,  Bt.,  §  1063. 

lor,   St.,  {737  (1886);  the  point  is  treated  as  (9)  s.  3l,txw<. 

doubtful;  as  to  statements  by  an  agent    con-  (10)  iSee  Cunningham,  Et.,   23,  24. 

taining   hearsay  or  opinions,  see  Tht  Aetaton,  1  (11)  See  notes  tos.  81,  post  ,■  "  Admissions  de- 

Spinks,  E.  k  A.,    176 ;   Tht  Bohmy,   10  P.   C,  pend  much  upon  the  oiionmstaDoes  under  wbidi 

137.  tkey  are  made;"    Jt.  ▼.  aimmonlo,  1  a  *    K.. 

(6)  Doe  T.  Sted,  3  Qunp.,  116.  164,  166,  per  Wightman,  J. 

(6)  BiiUey  r.  BuUey,  L.  R.,  9C!h.,  739,  747.  (12)  8s.  31,   116—117,  po*. 

(7)  Phipson,Er.,    .<lrd  Ed.,   196;  Wills^   Er.,  (13)  Makommadlmamv.  Btuain  Kkam,  S6   O, 
106;  I  Daniel's  Ch.   Pr.,  6th  Ed..  676;  Taylor,  81  (1898). 

Et.,  {  737 ;  TrimbhtcwH  t.   Kemrni*,  9  C.  »  P.,  (14)  Taylor,    Et.,   {$   798—799 ;  Roseoe,  N.  P. 

780,  784—786 ;  Roe  v.  rerrare,  2  B.  *  P.,  642.  in  Et.,  63. 
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come  within  the  provisions  of  the  twenty-eighth  section.  But  if  no  induce- 
ment (within  the  meaning  of  the  twenty-fourth  section)  has  been  held  out 
relating  to  the  charge  it  matters  not,  as  far  as  admissibility  is  concerned, 
in  v)h(U  way  a  confession  has  been  obtained,  though  of  course  the  manner  in 
which  it  has  been  procured  may  affect  its  weight.(T)  j..      ;  j 

"  Admissions  are  receivable  to  prove  matters  of  law,  or  mixed  law  and  fact,  JJS^we  by 
though  (unless  amounting  to  estoppels)  these  are  generally  of  little  weight,  admission, 
being  necessarily  founded  on  mere  opinion.  Thus,  a  defendant's  admission 
that  his  trade  was  a  nuisance  has  been  reoeived.(2)  So  a  prisoner's  admission 
of  a  former  valid  marriage  is  some,  ihough  not  sufficient,  evidence  to  support 
a  conviction  for  bigamy.(3)  Matters  of  fact  simply  may  always  be  proved  in 
this  manner.  Thus,  a  wife's  admission  of  adultery,  though  uncorroborated,  has 
on  more  than  one  occasion  been  held  sufficient  evidence,  where  considered  trust- 
worthy, upon  which  to  grant  a  divorce,(4)  though  if  corroboration  is  available(5) 
it  must  be  produced. (6)  But,  contrary  to  the  English  rule,  oral  admissions  are 
not  receivable  to  prove  the  contents  of  documents,  except  where  secondary  evi- 
dence is  admissible  or  the  genuineness  of  a  document  produced  is  in  question.  (7) 
The  exestUion  of  documents  (whether  attested  or  not)  which  are  not  required 
by  law  to  be  attested  may  be  proved  by  admission  or  otherwise.(8)  And  even 
in  the  case  of  documents  required  by  law  to  be  attested,  the  admission  of  a  party 
to  an  attested  document  ot  its  execution  by  himself  is  sufficient  proof  of  its 
execution  as  against  him. (9)  Admissions  may  even  sometimes  be  received  as 
to  matters  protected  by  privilege,  provided  they  are  proved  by  third  person 
(v.  ante). 

The  whole  statement  containing  the  admission  must  be  taken  together,(10)  ^dSiSslon 
for    though    some  part  of    it    may  be  favourable  to   the   party,  and    the  moat^  oon- 
object  is  only  to  ascertain  what  he  has  conceded  against  himself,  and  what  ■**•'•"■ 


(1)  See  Tkylor,  Gv.,  {  881 :  s.  29,  pott,  and 
Mta,  thentn. 

(2)  B.  T.  NevilU,  1  Peaks,  N.  P.,  125 ;  ta  also 
at  to  tUf  oaw,  B.  t.  Fairie,  8  G.  ft  B.,  486 ;  but 
m  tiao  note  [6),  pott 

(3)  8.  T.  Savage,  13  Cox,  178 ;  [nc.,  sed.,  qu. 
vfaetbar  reference  intended  ia  not,  B.  v.  Flaherty, 
tC  kK.,  782  ;  B.  T.  Savage,  oTerroles  the  pre- 
Tioa  decinon  of  B.  r.  Neielon,  2  If.  ft  Bob.,  603; 
1 C.  ft  R.,  164,  s.  0.  nom.,  B.  T.  Bimmonslo  ;  in 
t.  T.  PMp,  1  Moa  C.  C,  263 ;  however,  a  deolara- 
tioa  of  the  priaoner,  showing  who  were  (aooording 
to  his  own  belief)  his  oo-partners  was  rejected 
nhta  by  reason  of  the  invalidity  of  the  docn- 
■ent  evidencing  the  transfer  of  their  shares, 
their  legal  title  to  them  could  not  be  established. 

(*)  Bobinton  v.  Bobinto»,  1  8.  ft  T.,  362  ;  IFtl- 
<HMW  T.  irtOkiiM,  L.  R.,  1  P.  ft  D.,  29. 
(5)  WUU  V.  While,  62  L.  T.,  663. 
tC)  PUpaon,  Ev.,  3rd  Ed.,  196 :  in  regard  to  ad- 
wwavw  involving  matters  of  law  (referred  to 
'm  the  above  citation  from  Fhipeon,  Ev.),  it  is 
•aia  in  Phillips,  Ev.,  p.  344,  10th  Bd. :— "  Where 
■  involve  matters  of  law,  as  well  as  of 
oi  fact,  they  are  obviously  in  many  in- 
■t«oe«  entitled  to  very  Uttle  weight,  and  in  some 
,  they  have  been  altogether  rejected." 
>  it  has  been  held,  that  the  discharge  of  a  de- 


Tkoai 


»«">a«nt  by  a  Court  ot  Quarter  Sessions,  under  an 
*n«>>v««t  Act.  could  not  be  established  by  proof 


of  an  acknowledgment  of  tb»  discharge  by  the 
plaintifl  himself;  for  the  discharge  might  have 
been  irregular  and  void,  or  might  have  been  mis- 
taken by  the  plaintiff :  Seott  v.  Olart,  3  Camp., 
236;  BwHTMr—lt  v.  Aianuoit,  1  Bing.,  73;  Morris 
7.  Hitter,  Burr.,  9057.  As  to  admissions  and  es- 
toppels on  point*  of  law,  see  Tagore  v.  Tagore, 
I.  A.,  Sup.  ToL,  71  (1872);  Burendra  Ketluv  v. 
Doorgamndari,  19  L  A.,  US,  116  (1892);  Oopee 
Latt  V.  Must.  Srtt  Ohmtdraciet,  II  B.  L.  R.,  395 
(1872). 

(7)  S.  22,  pot ;  as  to  written  admissions,  see 
9.  65,  cl.  (6),  pojl. 

(8)  S.  72,  pot  I  see  Taylor,  Bv.,  {{  414,  1843  ; 
Common  Law  Procedure  Act^   1854,  s.  26. 

(9)  8.  70,  pot ;  Taylor,  Br..  {}  1848,  1863. 

(10)  Taylor,  Ev.,  {  726 ;  TOlls,  Ev.,  109 ;  Sool- 
tan  AU  V.  Chaiti  Bibee,  9  W.  R.,  130  (1868),  ex- 
plained in  SJiaikh  Bkur/vra*  v.  SiaiH  DAunoo- 
16  W.  R.,  257  (1871)  [a  party  rannot  select  parti, 
onlar  passages  and  read  them  without  the  context]  ; 
Jodunath  Boy  v.  Baja  Buroda,  22  W.  R. 
220(1874);  Niamvl  OOah  r.  Birnmut  AU,  22  W. 
R.,  519,  (1874);  PuUm  Bthartt  v.  WaUon  <ft  Co., 
9  W.  R.,  190  (1868) ;  explained  in  BaibtnOiana^ 
Kumar  v.  Chandra  Mohan,  1,  B.  L.  R.  (A.  C.) 
133;  10  W.  R.,  190;  AkOo  Chwm  v.  Chunder 
Monee,  9  W.  R.,  800  (1868) ;  Bajak  Nilmoney  v. 
Bamanoogra  Boy,  7  W.  B.,  29  (1867) ;  Tarinee 
Perihad  v.  DuarbunA,  15  W.  B.,  461  (1871).    [  A 
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may  therefore  be  presumed  to  be  true,  yet,  unless  the  whole  is  received 
true  meaning  of  the  part  which  is  evidence  against  him,  cannot  be  i 
tained.(l)  But  though  the  whole  of  what  he  said  at  the  same  time, 
relating  to  the  same  subject,  must  be  given  in  evidence,  it  does  not  f 
that  all  the  parts  of  the  statement  should  be  regarded  as  equally  deservi 
credit ;  but  the  Court  must  consider,  under  the  circumstances,  how  : 
of  the  entire  statement  they  deem  worthy  of  belief,  including  as  wel 
facts  asserted  hy  the  party  in  his  own  favour,  as  those  making  a; 
him.(2)  The  rule  applies  equally  to  written,  as  to  verbal,  admissions. (3) 
where  in  a  suit  for  rent  at  an  enhanced  rate  after  notice,  the  pla 
set  forth  that  the  defendant  and  his  predecessors  had  been  holdup 
tenure  without  any  change  in  the  rent ;  but  alleged  also  that  the  t 
had  its  origin  at  a  period  long  after  the  permanent  settlement,  it  wat 
that  the  defendant  was  not  at  liberty  to  avail  himself  of  such  portion  o 
admission  as  afforded  a  ground  for  the  presumption  of  uniform  payment 
the  permanent  settlement  without  accepting  the  latter  part  of  the  i^dm; 
widch  rebutted  such  presumption.(4)  The  principle  upon  which  the  i 
grounded  is,  that  if  a  party  makes  a  qualified  statement,  that  statement 
not  be  used  against  him  apart  from  that  qualification ;  an  unfair  use  is  not 
made  of  a  party's  statement,  by  trying  to  convert  into  a  particular  adm 
by  him  that  which  he  never  intended  to  be  such  an  admission.(5)  But  tl 
it  is  the  rule  that  an  admission  which  is  qualified  in  its  terms,  must  be 
narily  accepted  as  a  whole,  or  not  taken  at  all  as  evidence  against  a  part; 
when  a  party  makes  separate  and  distinct  allegations  without  any  qua 
tion,  this  rule  does  not  apply.  It  is  by  no  means  the  case  that  no  p( 
of  a  party's  statement  can  by  any  possibility  be  given  in  evidence  a( 
him,  without  every  portion  of  the  statement  from  the  beginning  to  th 
being  also  read.(6)  A  distinction  must  also  be  drawn  between  the  case  ' 
an  admission  by  one  party  has  merely  the  effect  of  relieving  the  other 
from  giving  proof  of  a  particular  fact,  and  the  case  where  one  party,  f 
to  adduce  independent  evidence  in  his  favour,  attempts  to  rely  on  the 
ment  of  the  other  party  as  an  admission.  In  the  latter  case,  as  the  party 
on  the  admission,  he  must  take  the  whole  of  it  together  ;  in  the  former  caa 
one  party  cannot  be  said  to  use  the  admission  of  the  other  as  evidence  i 
Under  the  Civil  Procedure  Code,  "  it  is  the  duty  of  the  Court  to  esamii 
written  statements  in  order  to  see  on  what  points  the  parties  are  at  issue, 
down  the  issues  and  to  receive  and  consider  the  evidence  adduced  on  the  i 


plaintiff  abandoning  liia  own  caae  and  falling  back  v.    Percival,  5   H.  L.  C,  293;    /<Aa»  Ck 

on  the  admiaic9Uo<  the  defendant,  is  Iwund  to  Baran  Sirdar,  11  W.  R.,  536  (1S60).    [For 

take    thoee    admiarions    as  they    stand    in    their  if  the    Judge    upon  the  evidence  really 

entirety  ;    by    ao    taking  them  he  would  on  his  that  the  payments  credited   in  a  plaintiff 

own  part  concede  the  truth    cf   those   statmeut«  were  made,    although    he    disbelieves  tt 

contained  in    the  admissions   of   the    defendant  as  to  the  amount  of  the  debits,  there   is 

other    than    the  particular  statemets  on    which  inequitable  in  his  giving  the  defendant    the 

he    specifically  reUed.]    Iihan  Chitnder  v.  Baran  of  the  payments.]     But    though    the    Jik 

Syrian,  11    W.    R.,    525  (1869);    Latlak  Probhoo  beUeve  one  part  and  disbelieve  the  other,  h 

T.  Bkemtalh,    W.  R.,   1864,   Act  X,  27;  Kontcur  not  to  do  so    without  some   good    reasoo 

DoortaiialA  v.  Bam  Ckunder,  4  I.  A.,  62  (1876).  Probhoo    v.      Shemath,     W.  R.,     1864;     . 

(1)  Taylor,  Er.,  {  726;  Thornton   v.  Auttai,  2  27. 

D.  *  R.,  361 ;  rUeker  v.  FroggiM,  2  C.  *  P.,866 ;  (8)  Taylor,  Ev.,  f  726. 

CobbeU  T.  any,  4  Ex.,  R.,  729.  (4)  Jvioonalk  Ro»   v.  Raja  Baroia,    2S 

(2)  Taylor,  Er.,  {  726,  and  cases  there  cited  ;  220  (1874). 

Bajak   NOmonef  y.  Ramaitoograk  Sag,  7  W.  R.,  (5)  Baihanthanatk  Kumar  v.  CAndrtt    A 

29  (1867) ;  [the  Court  is  not  bound  to  beUeve  tbe  B.  L.  R.,  (A.  C.  ),  133  (1868) :  10  «*.  R.,  1 

whole   of   the  statement] ;    Sooltan  AH  v.  Ck^nd  plaining  Poolin  Bekaree  v.  Walton  <t  Co.,  f 

Bitee,  9  W.  B.,  130  (1868) ;  Shaikh  Skwfurat  r.  190  (1868). 

SkaiUt  Dkiatoo,  16  W.  R.,  267  (1871    id.] ;  Stanlon  (6)  lb.  ;  aee  9.    30,  potl ;  and  «to«  til 
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in  dispute,  but  the  Court  will  not  allow  the  parties  to  waste  its  time  by  produc- 
ing evidence  to  establish  that  which  has  never  been  contradicted  ;  and  therefore 
to  lay  down  that  when  a  defendant  admits  any  one  fact  contained  in  the  written 
statement  of  the  plaintiff,  and  thereby  excludes  independent  evidence  thereof, 
he  is  entitled  to  say  that  the  plaintifi  has  relied  on  his  statement  as  evidence, 
and  that  he  (the  defendant)  is,  in  consequence,  in  a  position  to  claim  that  the 
whole  of  it  may  be  read  as  evidence  in  his  own  favour,  is  a  proposition 
which  cannot  be  maintained.  If  a  party  wishes  to  give  evidence  in  his  own 
favour,  of  coarse  it  is  in  his  power  to  come  forward  like  any  other  witness  and 
sahject  himself  to  examination  and  cross-examination  in  open  Court ;  but  until 
he  has  subjected  himself  to  cross-examination,  no  statement  which  he  may 
Tolunteer  can  be  used  as  any  evidence  in  support  of  his  own  case,  unless  the 
right,  so  to  use  it,  has  accrued  from  the  deliberate  act  of  his  adversary.  A  party 
cannot  himself  determine  that  his  own  statement  shall  be  used  as  evidence 
in  his  favour."  (1) 

As  in  the  case  of  admissions  in  civil  cases,  admissions  in  criminal  cases  must 
be  taken  as  a  whole,  and  the  general  rule  is  that  the  whole  of  a  confession  must 
be  given  in  evidence,  and  read  and  taken  together.  "There  is  no  doubt  that, 
if  a  prosecutor  uses  the  declaration  of  a  prisoner,  he  must  take  the  whole  of  it 
together,  and  cannot  select  one  part  and  leave  another  ;(2)  and,  if  there  be 
eiuier  no  other  evidence  in  the  case,  or  no  other  evidence  inoompatible  with 
it,  the  declaration  so  adduced  in  evidence  must  be  taken  as  true.  But  if, 
after  the  wliole  of  the  statement  of  the  prisoner  is  given  in  evidence,  the 
prosecutor  is  in  a  situation  to  contradict  any  part  of  it,  he  is  at  liberty  to  do 
80,  and  then  the  statement  of  the  prisoner  and  the  whole  of  the  other 
evidence  must  be  left  to  the  jury  for  their  consideration,  precisely  as  in  any 
other  case  where  one  part  of  the  evidence  is  contradictory  to  another."(3) 
A  confessioa  is  evidence  for  the  prisoner  as  well  as  against  him  :  it  must  be 
taken  altogether ;  but  still  the  jury  may,  if  they  think  proper,  believe  one 
part  of  it  and  disbelieve  another.  The  Court  is  at  liberty  to  disregard  any 
self-exculpatory  statements  contained  in  the  confession  which  it  di8beiieves.(4) 

"Evidence  of  wvi  admissions  ought  always  to  be  received  with  great  cau-  wcdsht  to 
tion.  Snch  evidence  is  necessarily  subject  to  much  imperfection  and  mistake  ;  JJ^to^nS 
for  either  the  party  himself  may  have  been  misinformed,  or  he  may  not  have 
clearly  expressed  his  meaning  or  the  witness  may  have  misimderstood  him, 
or  may  purposely  misquote  the  expression  used.  It  also  sometimes  happens, 
that  the  witness,  by  unintentionally  altering  a  few  words  will  give  an  effect 
to  the  statement  completely  at  variance  with  what  the  party  actually  said."(5) 
So  where  a  plaintif!  sued  for  a  sum  said  to  be  due  upon  a  settlement  of  account, 


(1)  ShaiUt  Skwrfuna  v.  ShaiUi  Dkmioo,    16  W.  plaiiatory  of    the  part  already   proved,  and  per- 
il., 257  (1871);  ptr  Ainelie,  J.  hape,  in  favorem  vilm  aUthat  waa  related  to  the 

(t)  B.  r.  Ckoh>oKhan,6Vi.R.,Cr.,10{iM«);  subject-matter   in  issue."      The    Queen't  Com, 

i.  T.  SketM  Booikoo,   8  W.  B.,  Cr.,   38  (1867);  2  Br.  &  Bing.,  207;    as   to  distinct   or  opposing 

R.  T.  Oimr  Cha»d,  1  W.  R.,   Cr.,  17,    18  (1864) :  statement*  by  the  aceused,  see  S.  t.  Sotijati,  10 

A.  T.  CMlwidee  Ponmaniek,  3  W.  R.,  Cr.,  M,  B.  L.  K.,  332  (1873) ;  R.  r.  Nityo  Oopal,  24  W.  B., 

J»  (18S«)  ;  «.  V.  BeJur   Btwa,  18  W.  B.,  Cr,,  Cr.,  80  (1878). 

28  (1872) ;  B.  v.  .Ytlyo  Oofal,  24  W.  B.,  Cr.,  80  (3)  B.  ▼.  Jona,  2  C.  ft  P.,  629,  ptr  Bosanqnet,  J. 

i\r,6)%eaM»ChtnderY.  TM  MafitlnU  ofChila-  (4)  it.  v.  CletoM,  4  C.  *  P.,  221,  226;   £.  v. 

foaf,     Se  W.  B.,  Cr.,    15  (1876);  [admission  not  Dada  Ana,  supra  at  pp.  468,  479;  B.  t.  Babcji, 

amoimting    to  confession  of    guilt] ;  R.  y.  Sana-  cited,  A.,   479 ;  B.  t.  AhmkBoA,  26  W.  B.  Or., 

ocOak,  26  W.  B.,  Cr.,   23,  24  (1876) ;   B.  r.  Soda  23,  24  (1876) ;    it  may  be  that  the  Court  would 

Ana^  IS  B.,  462,  468,  479  (1889) ;  "  If  one  part  of  attach  rery  little  weight  to  the  ercnlpatory  parts: 

a  wivnsatiop  is  relied    on  as  proof  of  a  confee-  B.  v.  Amrita  Oovinda,  10  Bom.  H,  C.  B.,  497,  AGO 

SMO   of  the  crime,  the  prisoner  liaa  a  right  to  lay  (1873). 
brfore    the  Conrt  the  whole  of  what  waa  said  in  (6)  Taylor.  Et.,  {  161. 

that   cooTeiaatioa,  or  at  least  so  roach  as  is  ex- 
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118  ADMISSIONS.  [as.  17, 18.] 

and  inetea-  of  producing  and  proving  the  account  current  between  himself  and 
the  defendant  produced  evidence  to  prove  the  admission  of  the  debt,  the 
Privy  Council  said :  "  They  consider  that  it  is  a  very  dangerous  thins  to  rest 
a  judgment  upon  verbal  admissions  of  a  sum  due,  especially  when  there  are 
other  means  of  proving  the  case,  if  a  true  one."(l)  But  where  an  admission 
is  deliberately  made,  and  precisely  identified,  the  evidence  it  affords  is  often 
of  the  most  satisfactory  nature.(2)  Admissions  depend  very  much  upon  the 
circumstances  under  which  they  are  made. (3) 

As  in  the  case  of  admissions  in  civil  proceedings,  the  evidence  of  oral  con- 
fessions of  guilt  ought  to  be  received  with  great  caution.(4)  But  a  deliberate 
and  voluntary  confession  of  guilt,  if  clearly  proved,  is  among  the  most  effectual 
proofs  in  the  law  ;  the  degree  of  credit  due  to  the  confession  must  be  estimated 
by  the  Court  or  jury  according  to  the  particular  circumstances  of  each  ca8e.(4) 
In  trials  by  jury,  it  is  the  duty  of  the  Judge  to  lay  the  confessions  properly 
before  the  jury,  pointing  out  the  circumstances  bearing  for,  and  against,  their 
value,  but  it  is  for  the  jury  to  form  an  opinion  as  to  their  weight.(6)  "A  Judge, 
in  fact,  is  hardly  justified  in  treating  a  confession  made  by  a  prisoner  before  a 
Magistrate,  as  a  mere  piece  of  evidence  which  a  jury  may  deal  with  in  the 
same  way  as  they  would  with  the  evidence  of  a  witness  of  doubtful  veracity. 
If  a  prisoner  has  confessed  before  a  Magistrate  the  attention  of  the  jury  should  be 
drawn  to  the  question  whether  there  was  any  reason  to  suppose  that  that  con- 
fession was  made  under  any  undue  influence  ;  and  if  there  is  no  reason  to  sup- 
pose anything  of  the  kind,  the  jury  should  be  told  so  and  advised  that  they 
may  act  upon  it."(7)  The  infirmative  hypotheses  affecting  self-criminative  evi- 
dence have  been  in  particular  dealt  with  in  the  works  of  Bentham  and  Be8t.(8) 
False  confessions  are  either  the  result  of  mistake  (which  may  be  of  act  or  of 
law)  or  are  intentional.  In  the  case  of  intentionaUy  false  confessions,  the 
field  of  motive  must  be  searched  for  such  causes  as  mental  and  bodily  torture, 
desire  to  stifle  further  enquiry,  weariness  of  life,  vanity,  desire  to  benefit  or 
injure  others,  and  motives  originating  in  the  relation  of  the  sexes.  False 
confessions  are  not  confined  to  cases  in  which  there  has  really  been  a  crime 
committed.  Frequently  such  confessions  have  been  made  under  hallucina- 
tion of  events  which  are  impossible.  The  above  causes  affect  more  or  leas  every 
species  of  confessional  evidence.  But  extra-judicial  statements  are  subject 
to  additional  infirmative  hypotheses  such  as  mendacity  in  the  report,  mis- 
interpretation of  the  language  used  and  incompleteness  of    the  statement.(9> 

Admiaaton  17.     An  admlssion  is  a  statement,  oral  or  documentary, 

deaned.  which  suggests  any  inference  as  to  any  fact  in  issue  or  rele- 
vant fact,  and  which  is  made  by  any  of  the  persons,  and 
under  the  circumstances,  hereinafter  mentioned. 

Admimon  18.     Statements  made  by  a  party  to  the  proceeding,  or 

^ooMdSn^  by  an  agent  to  any  such  party,    whom  the  Court   regards, 
orhiaagant.  m^jer  the  cicumstanccs  of  the  case,  as  expressly  or  impliedly 
authorised  by  him  to  make  them,  are  admissions. 

(1)  LaUa  Sktoperoiad  t.   JnffferiiiiM,  10  Ind.       lOth   Ed.;  B.    v.  Daia  Ana,  16  B.,  at  p.  480 
A^,74,79;1SC.  L.B.,  271.  (1889). 

(2)  Taylor,  Er.,  f  8S1.  (6)  R.    v.   Daia  Ana,    16   B.,    462.   461,    478 
(8)  S.  y.   Simmontto,  1  C.  ft  K.,  164,  166  ;  tee       (1889) ;  R.  ▼.  Mania  Dayal,  10  B.,  497,  60S  (1880). 

note*  to  ■.  31,  poK.  (7)  R.  v.  Shahobut  Shtiik,  13  W.  R.,  Or.,   43. 

(4)  Taylor,  Br.,  |  862.  43  (1870),  per  Norman,  C.  J. 

(6)  Id.,  {  866;  T.    mfe,  Introdaotioo.     5m    aa  (8)  Be(t,  Et.,  K  664—673;  Norton,     Et.,  I6S. 

to  tha  degree  of  credit  to  be  giTen  to  confcwioiu,  161. 

Rowtor,  Or.,  Et.,  39;  1  PUlliiw  *  Am.,  Ev.,  402,  (9)  /*. 
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Statements  made  by  parties  to  suits,  suing  or  sued  in  By  aaitor  m 
a  representative  character,  are  not  admissions,  unless  they  tivecSSSc- 
were  made  while  the  party  making  them  held  that  character ;  *•'" 

Statements  made  by — 

(1)  Persons  who  have  any  proprietary  or  pecuniary  in-  By  party 
terest  in  the  subject-matter  of  the  proceeding,  and  who  make  {S'tSbSoot- 
the  statement  in  their  character  of  persons  so  interested,  or  "»»**•'•: 

(2)  Persons   from  whom   the  parties  to  the  suit  have  By  person 
derived  their  interest  in  the  subject- mattter  of  the  suit,  £tM««d™ 

are  admissions,  if  they  are  made  during  the  continuance  ' 
of  the  interest  of  the  persons  making  the  statements, 

19.  Statements  made  by  persons  whose  position  or  Admissions 
liability  it  is  necessary  to  prove  as  against  any  party  to  ^^^^^i. 
the  suit,  are  admissions,  if  such  statements  would  be  relevant  pSSvSS'ttB^ 
as  against  such  persons  in  relation  to  such  position  or  liability  __y 
in  a  suit  brought  by  or  against  them,  and  if  they  are  made  ■^*- 
whilst  the  person  making  them  occupies  such  position  or  is 
subject  to  such  liability. 

lUualratum. 

A  undertakes  to  collect  rents  for  B. 
B  sues  A  for  not  collecting  rent  due  from  C  to  B. 
A  denies  that  rent  was  due  from  C  to  B. 

A  statement   by  C  that  he  owed  B  rent  is  an  admission,   and  is  a  relevant  fact  as 
against  ^,  if  ^1  denies  that  C  did  owe  rent  to  B. 

20-     Statements  made  by  persons  to  whom  a  party  to  Adnussions 
he  suit  has  expressly  referred  for  information  in  reference  to  expreesiy 

..        •      J-  J.  „j      •      •  referred  to 

a  matter  m  dispute  are  admissions.  bypiurty  to 

lUttstmtion 

The  question  is,  whether  a  horse  sold  by  ^  to  £  is  sound. 

A  says  to  B — *  Oo  and  ask  C,  0  knows  all  abont  it. '  C's  statement  is  an  admission. 

Principle. — The  reception  of  admissions  considered  as  exceptions  to  the 
rule  against  hearsay  is  grounded  upon  the  fact  that  what  a  person  says  may  be 
presumed  to  be  true  as  against  himself,  and  when  not  obnoxious  to  that  rule  upon 
the  fact  of  inconsistency.  But  the  very  ground  of  this  presumption  excludes 
such  an  inference  when  the  declarations  of  a  person  are  tendered  as  evidence 
in  his  own  fa'voar.(l)  The  general  rule  is  that  an  admission  can  only  be  given 
in  evidence  against  the  party  making  it,  and  not  against  any  other  party ,(2) 
To  this  rule  there  are  certain  exceptions  which  are  mentioned  in  sections  18—20. 
When  broadly  stated  in  such  a  manner  as  to  include  these  exceptions,  the 
rule  is  that  the  declarations  of  a  jwrty  to  the  record,  or  of  one  identified  in 
interett  with  him,  are  as  against  such  party  receivable  in  evidence.  (3)  This 
identity  of  interest  which  determines  the  relevancy  of  the  admission  includes 

(1)  Best,  Er,,  |  el9  ;  Wilb,  Er.,  102,  but  tee  (3)  In  re  Whifdj/,  L.  R.,    I    Ch.  (1891),  S68, 

■Iw  Taylor,  Er.,    {  723  ;  t.  anU,  Introdnctioo,       63,  604  ;  aunUm  v.  PtreiwU,  S  H.  L.  Cas.,  273, 
■ad  s.  21,  fOA  (3)  Taylor,  Er..  {  407, 
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120  ADMISSIONS.  [s.  20.] 

(a)  agenc7;(l)  (6)  pioprietaiy  or  pecunisiy  mterest,(2)  which  iucludee  (a) 
joint  inteiestjO)  (b)  real  as  opposed  to  nominal  interest  ;(4)  (c)derivative 
intere8t.(5)  Statements  by  Hrangert  are  not  generally  relevant.(6)  But  to 
this  general  rule  also  t^ere  are  certain  exceptions. (7)  In  respect  of  t^e  admis- 
sions of  agents,  the  general  principle  applies  ^t  facii  per  tiiutn  facit  per  ae. 
There  is  a  legal  identity  of  the  agent  wit^  the  principal.  If  the  principal  con- 
stitutes the  agent  his  representative  in  a  certain  transaction,  whatever  the  latter 
does  in  the  lawful  prosecution  of  that  transaction  is  the  act  of  the  principal  .(8) 
Agency  is  the  ground  of  reception  of  declarations  by  partners  and  joint  con- 
tractors and  referee8.(9)  In  respect  of  declarations  by  persons  having  a  pro- 
prietary or  pecuniary  itUerett  in  the  subject-matter,  the  nde  in  respect  of  joint 
interest  is  tnattiie  admission  of  one  party  may  be  ^ven  in  evidence  against 
another,  when  the  party  against  whom  the  admission  is  sought  to  be  read  has  a 
jofait  interest  with  the  party  making  the  admission  in  the  subject-matter — in 
the  thing  to  which  the  admigsion  relates.  (10)  This  rule  depends  upon  the 
le^l  principle  that  persons  seised  jointly  are  seised  of  the  whole  ;  each  being 
seised  of  the  whole,  the  admission  of  either  is  the  admission  of  the  other  and 
may  be  produced  in  evidence  against  that  other.  That  is  applied  from  real 
property  law  to  other  matters.(ll)  In  the  case  of  parties  who  have  a  reti  as 
opposed  to  a  nominal  interest,  the  law  in  regard  to  this  source  of  evidence  looks 
chiefly  to  the  real  parties  in  interest,  and  gives  to  their  admissions  the  same 
WMght  as  though  they  were  parties  to  the  record. (12)  Lastly,  in  the  case  of  deri- 
votive  interest,  the  party  against  whom  the  admission  is  sought  to  be  used 
takes  what  he  claims  in  the  subject-matter  from  the  person  who  made  the  ad- 
mission, as  where  it  is  sought  to  read  against  the  heir  an  admission  made  by 
the  ancestor.  The  ground  upon  which  admissions  bind  those  in  privity  with 
the  party  making  them  is  (as  in  the  case  of  the  other  abovementioned  excep- 
tions) tiiat  they  are  identified  in  interest.(13)  "He  (the  person  against  whom 
the  admisnonis  read)  stands  in  the  shoes  of'  the  party  making  the  admission. 
He  can  only  claim  what  he  claims  because  he  derives  title  in  that  way  ;  and 
therefore  it  is  only  fair,  according  to  legal  principles,  that  he  should  be  bound 
by  the  admission  of  him  through  whom  he  claims."(i4) 

8.  8  {"  DoeutnetU.")  ss.  24-80    (J^uIm    mtk  rtgard   lo   td- 
e.  8   ("  ^art  »■»  »»*«*.")  mitgion*  which  amount  to    ronfe*- 

9.  Z  {"  Bdevant  {act.")  sions.) 

Bs.  22,  65,  cl.  {h)  {AdmiiaicM  as  to  s.  21  {Proof  of  adminioiu.) 

doeumetUt.)  ».  81  IBffeet  of  admiMum*.) 

1.  28  (Admistiont  "  mthout  prejudice.") 

Admistions  generally  .— Steph.  Dig.,  Arts.  16—20;  T»ylor,  Ev.,  H  723—861 :  >Vhar- 
toij,  Ev.,  1076—1220 ;  Roscoe,  N.  P.  Ev..  02— 7»;  Pbipson,  Ev..  3rd  Ed.,  192—219;  Will*. 
Ev.,  101—124;  Best,  Et.,  §§618—631;  FOwell.  Er..  346—309;  Norton,  Ev.,  142—164; 
Oresley,  Et.,  466 ;  PhilUpe  ft  Am.,  Ev.,  306 — 401 ;  Oieenleaf,  Et.,  C3i.  XI ;  Wigmore,  f 
1048,  et  teg.     By  agenU  ;— Stepb.  Dig.,   Art.  17 ;  Taylor,  Er.,  |jl  602,  605 ;  Roscoe.  N.  P. 


(1)  Si.  18,  SO;  IM  poM.  (9)  See  fott;  and  IntradaetkiD ante. 

(S)  8.  18,  d.  (l)i  we  rott.  (10)  Inn  WMdy,  L.   R.,  1  Ch.    (IWl),   SB8^ 

(3)  8*t  p.  96,  fxMt.  M3. 

<4)  See  fttl.  (II)  lb.,  per  Kekewidi,  J. ;  The  dedumliane  of 

(5)  B.  18,  «I.  (2);  eee  fott.  pwtoen    and    jeint  oootncton    ue    artmiMflile 

(•)  8te{A.  Dig.,    Art.  18;    Taylor   Er.,  |  740!  both  n>  the  groond  of  joint-intereat  and  of  ageoey ; 

•ee  poK.  Taylor,  £▼.,  0  £86,   74S ;  Steph.  Dig.,  Ait.  17 ; 

(7)  Taylor,  Et.,  H  769—766 ;  »ee  jnA,  and  s.  1».  aee  poK. 

(8)  Taykv,  Br.,  {  602 ;   BeM,   Ev.,  {  631 ;  aee  (12)  Taylm,  Er.,  {  766;  aee^poA 
poA    A«  to   admiarion*  by    agenta,  tt  the  jodg.  (IS)  Ih.,   {  787. 

m«nt  of  Sir  W.  Grant  in  rairlit  t.  Ua1i»f,  10  (14)  In  n  Whikit,  L.  R.,  I  Cli.  {itn\  688,  663. 

Veaey,  J.,  128.  per  Kekewich,  J. 
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Ev..  6»— 71 ;  Beat.  Et.,  f  631,  p.  487 ;  Evan's  Principal  and  Agent,  187—193 ;  2nd  Ed. ; 
Norton.  Et.,  144 ;  Pearson's  Lav  of  Agenoy  in  British  India,  426 — 428  ;  Powell,  Ev.,  290 : 
Story  on  Agenoy,  {§  134,  135 ;  Bosooe,  Cr.  Br.,  12th  Ed.,  49,  47  ;  Wigmore,  Et.,  $  1078. 
Bj/  ptTMtu  having  proprietary  or  pecuniary  ttOerut : — Steph.  Dig.  Arts.  16,  17 ;  Taylor, 
Ev.,  K  743—754,  787,  76»— 758 ;  Rosooe,  N.  P.  Bv.,  97 ;  Act,  XV  of  1877  (UmiUtion^,  s. 
31.  Bypertomfrom  wkom  interest  it  derived: — Steph.  Dig.,  Art  19;  Taylor,  Ev.,  {{ 
787—794,  758,  90.  By  Mrangert  :—at«p)i.  Dig.,  Art.  18  ;  Taylor.  Kv.,  §§  740,  769—766  ; 
Ay  referees  .-—Steph.  Dig.,  Art.  19 :  Taylor,  Bv.,  ff  790—766. 

OOMBIBNTART. 

As  to  admissions  by  parties  (when  sued  or  suing  personally)  made  when  a  Partiea. 
minor,  or  when  holding  a  representative  character,  v.  ante,  p.  115,  and  as  to 
nominal  parties,  guardians  and  next  friends,  v.  jiost ;  admissions  may  be  made  by 
parties  at  any  time,(l)  and  either  in  a  present  or  past(2)  litigation.  It  is  not 
neceosary  that  the  prior  litigation  should  have  been  between  the  same  parties ; 
and  in  this  respect  a  distinction  must  be  drawn  between  statements  admissible 
under  the  present  sections,  and  those  admissible  under  the  thirty-third  section, 
post.  And  so  it  was  hdd  that  the  deposition  of  a  person  in  a  suit  to  which  he 
was  not  a  party,  was,  in  a  subsequent  suit  in  which  he  was  defendant,  evidence 
against  him  and  those  who  claimed  under  or  purchased  from  him,  although  he 
was  alive  and  had  not  been  called  as  a  witness.  The  thirty-third  section  (pott) 
did  not  apply  to  such  a  deposition,  which  was  admissible  under  the  present 
section,  aMiough  it  might  have  been  shown  that  the  facts  were  different  from 
what  they  were  stated  to  be  in  the  former  case.(3)  And  an  admission  by  a 
jiMgkirdar,  in  a  suit  brought  by  Government  to  assess  the  lands,  that  the  lands 
were  comprised  in  a  zamindari,  is  evidence  of  that  fact  in  a  suit  by  the 
zemindar  to  resume  those  lands.(4)  Admissions  by  the  parties  in  a  former 
arbitration  may  be  used  in  evidence  in  a  subsequent  suit.(5)  The  second 
paragraph  of  the  eighteenth  section  settles  a  point  which  appears  to  be  one  of 
some  doubt  in  En^and.(6)  Therefore,  where  parties  sne  or  are  sued  in  a 
representative  character  [e.  g.,  as  assignees  of  an  insolvent,(7)  executors, 
administrators,  trustees,  and  the  like]  statements  made  by  them  before  they 
were  clothed  with  that  character  will  not  be  admissible  against  them  so  as  to 
affect  the  interests  of  the  persons  they  repre8ent.(8)  Thus  the  declarations 
of  a  party  suing  as  assi^ee  of  a  bankrupt,  made  before  he  became  such,  are 
not  admissible  against  him.(9)    The  admissions  of  the  executor  of  the  donor 

(1)  Unkn  the  adminion  U  one  made  by  a  per-  was  held  to  be  evidence  that  aaoh  title  existed 
«io  saaaag  or    sued  in  a  repreaentatiTe  character  anterior  to  the  oonuneacement  of   the  suit :   Qour 
in  whieh  case  it  must  be  made  whilst  the  person  LaU  v.  Jfo*««t  Lorain,  14  W.  B.,  484  (1871). 
mat  inn    it  soatains  that    oharaoter,  s.    18,  ante  ;  (3  Soojan  Bib«  y.  Achmat   Ali,    14  B.  L.    R., 
«ad  set  Steph.  Dig.,  Art.  16 ;  T.  anU,  Introduction.  App.,  3  (1874) ;  21  W.  R.,  414. 

(2)  Bnriik  Chunda-  v.    Pntunno    Coomar,  22  (4)  J'or6es  v.   Uir  Mahomed  Tola,  supra. 

W.  R.,  303  (1874) ;  0»Aoy  Oobini  r.  Beejoy  Chbini,  (S)  Hvomtk  v.   Pnonatk,  7  W.  B.,  249  (1867) ; 

•  W.  B.,  182  (1809);  Bheo  Sum  y.  Bam  Kkela-  and  admisaions  made  before  an  arbitrator  are  re- 
waa,  14  W.  R.,  166    (1870);    Oirish  CkuHder  t.       oeivable  in  a  subsequent  trial  at   the  oanse,  the 


Ohm,    16   W.    R.,  437  (1871);  Bhugwan  reference     having    proved    ineffectual:     Ortgory 

CUmmder  v.  Mtekoo  LaU,  17  W.  R.,  372   (1872);  v.  Howard,  3  Esp.,  113;  Slack  t.  Buchanan,  Pea. 

<«*«   Kishart  v.   Bama    Sooudatte,  23  W.  R.,  R.,  S. 

27   (1876):     Forbes    v.    Mir    Mahomed  Taki,  6  (6)  Taylor,  Ev.,  f  766;  Steph.  Dig.,  Art.  16. 

B.  L.  R..  629  (1870) ;  14  W.  R.  (P.  C),  28 ;  13  M.  (7)  Merely  to  speak  of  the    -  phuntiff-aaaiguee" 

I.  A.,  438:  we  also  cases  cited,  ante,  p.  112.     In  a  is  not  an     admission   of    the    plaintiff's  title    as 

-■Bit  hj  A   lai   B,   puties  not  entitled  to  the  assignee ;  Clarke  v.  MuUick,  2  M.  I.  A.,  263,    289 

f»ap«»ty    of     a  deceased    Hindu,    as    his    heirs  (1839). 

afainat  C  and  D,  an    admission  by  the  person  (8)  S.  18,  anie ;  Legne  v.    Edmonds,  26  L.  J., 

legally    entitled    to    the    property,    made    in     a  Oh.,  126,  140,  141. 

patitiaa   6M   in   the  suit,  that  hf  her  gift  or  re-  (9)  Fenwick  v.  Thorlon,  1   M.  ft  M.,    61;  see 

JJnqalBhnKnt  plaintiSs  had  a  title  to  the  property,  Taylor,  Rv.,  {  766. 
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must  be  treated  as  the  admisaions  of  the  donor.(l)  Where  property  has 
devised  by  will  to  executois,  any  admission  by  parties  other  than  th 
cutors  to  the  will,  will  not  bind  the  estate  of  the  deceased.(2)  The  repi 
ative  capacity  of  a  peison  who  represents  a  minor  comes  to  an  end  I 
death  of  that  minor.(3)  In  respect  of  co-representatives,  it  seems  ths 
admission  of  one  executor  will  not  bind  another,  at  any  rate  if  the  adn 
was  not  made  in  the  character  of  executor.(4)  The  admissions  of  an  ex 
are  not  receivable  against  an  administrator  appointed  during  the  abse 
the  executor.(5)  Where  one  of  several  trustees  had  admitted  that  1 
money  of  the  trust- estate  in  his  hands,  and  it  was  submitted  tha 
admission  of  one  of  them  bound  the  rest,  it  was  held  that  it  would,  i 
were  aU  personally  liable,  but  not  where  they  were  only  trustee8.(6) 
the  eighteenth  and  twenty-first  sections  the  admissions  of  a  person  accr 
criminal  proceedings  will  be  receivable.  But  in  England  it  appears 
doubtful  whether  in  any  case  a  prosecutor  in  an  indictment  is  a  p< 
the  enquiry  in  such  a  sense  as  that  an  admission  by  him  could  be  recei 
evidence  to  prove  facts  for  the  defence.  Of  course  this  does  not  refer 
admission  of  facts  which  would  go  to  his  reputation  for  credibility  as  a  ^ 
in  the  case  ;  these  may  always  and  under  all  circumstances  be  proved 
admission  of  the  witness  himself. (7) 

The  general  rule  is  that  an  admission  can  only  be  given  in  evidence  t 
the  party  making  it  and  not  against  any  other  party.(8)  An  adi 
or  even  a  confession  of  judgment  by  one  of  several  defendants  in  a 
no  evidence  against  another  defendant.(9)  It  is  a  fundamental  pro{ 
that  a  plaintiff  cannot  sue  for  more  than  his  own  right,  and  that  no  del 
can,  by  an  admission  or  consent,  convey  the  right  or  delegate  the  au 
to  one  for  more  than  his  own  share  in  property.(lO)  "  In  gener 
statement  of  defence  made  by  one  defendant  cannot  be  read  in  ev 
either  for  or  against  his  co-defendant :  neither  can  the  answer  to  int 
tories  of  one  defendant  be  read  in  evidence,  except  against  himsf 
reason  being,  that,  as  there  is  no  issue  between  the  defendants,  no  oppo 
can  have  been  afforded  for  cross-examination ;  and  moreover,  if 
course  were  allowed,  the  plaintiff  might  make  one  of  his  friends  a  def 
and  thus  gain    a    most   unfair    advantage.     But  this  rule  does  not 


(1)  Duarkamth  Bote  v.  Chuniee  Chvm,  I  W. 
B.,  339  (1866). 

(2)  Clumtkr  Kant  v.  Ramnarain  Dey,  8  W.  R., 
63  (1867). 

(3)  Bvlodhwr  Roy  t.  y«poo  Nalh,  U  VV.  R.,  162 
(1870). 

(4)  Chwidtr  Kant  v.  Ramnarain  Dty,  8  W.  R., 
63  (167);  and  see  TuUoek  v.  Z>unn,  Ry.  i,  M., 
416 ;  ScMey  t.  Walton,  12  M.  *  W.,  613,  614 ;  Fox 
T.  Waia-t,  12  A.  k  R.,  43 ;  Taylor,  Et.,  {  760 ; 
Act  XV  of  1877,  8.  21  (Indian  Limitation  Act ). 
Willianu  on   Executon,  1796,  1813,   1937. 

(6)  Ru»h  T.   Peacock,  2  M.  ft  Rob.,  162. 

(())  Daviet  v.  Ridge,  3  £ap.,  101 ;  and  see  Skaife 
V.  Jackton,  3  B.  ft  C,  421  [  in  which  it  is  also  said 
that  a  receipt  for  money  is  not  like  a  release 
pleadable  in  bar ;  it  is  nothing  more  than  a  primd 
lade  acknorrledgment  that  the  money  has  been 
paid.] 

(7)  Boscoe,  Cr.  Gv.,  12tb  Ed.,  47 ;  see  R.  v. 
AmaU,  8  Cox,  439,  and  note  in  3  Russ.  Cr.,  489. 
As  to  whether  the  admissions  of  an  accused  may 
be  used  for    purely  probative  purposes,  that  is, 


to  relieve  the  prosecutor  of  the  proo 
essential  to  his  case,  see  R.  v.  FU^ertg, 
782,  which  vas  a  bigamy  case ;  it  was 
an  admission  of  the  first  marriage  by  th 
made  to  a  constable,  was  some,  though 
cient,  evidence  of  the  marriage,  anc 
Satufe,  13  Cox,  178,  a  similar  case  ( 
R.v.  Kevlon,  2  H.  ft  Bob.,  603),  an  ad 
the  prisoner  was  tendered  to  prove  the 
riage  but  was  rejected,  v.  ante,  Introdu 
to  sdmiMions  for  the  purpose  of  the 
58,  poat. 

(S)  In  re  WAittly,  h.  R.,  1  Ch.  (18 

(9)  AmrilokU  Bom  v.  Raiom«ehant  ■ 
B.L.  R.,;<0,  2'  (1874) ;  23  W.  R.,  214 ;  2 
NiamutoolUh  Khadim  v.  Himrnvt  AU, 
SI9  (1874) ;  Lachman  Singh  v.  TannM, 
(1884) :  ^ttniiloA  Kkan  r.  Akmad  AU, 
(ISC-S);  Kali  iHtt  \.  Abdul  AU,  16  C 
(1888);  Taylor,  Ev.,$  764;  Naminet 
NuTrokvrry  Mokmto,  Marshall,  70  (i 
Article    in  1  All.,  L.  J.,  233n. 

(10)  Axiinllah  Khan    v.    Ahmad   Ah 
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to  cases,  where  the  other  defendant  claims  through  the  party  whose  defence 
is  ofieied  in  evidence,  nor  to  cases,  where  they  have  a  joint  interest,  either  as 
partners  or  otherwise  in  the  transaction.  Wherever  the  admission  of  one 
party  would  be  good  evidence  against  another  party,  the  defence  of  the  former 
may,  6  fortiori,  be  read  against  the  latter.  (^)  Similarly,  the  admissions  ^ 
or  confessions  of  a  respondent  are  not  admissible  evidence  against  a  co- 
respondent ;(2)  nor  6  fortiori  against  the  petitioner.(3)  Nor  are  those  of  parties 
engaged  in  a  joint-tort,  or  joint  crime,  receivable  against  each  other,  except 
to  the  limited  extent,  and  under  the  circumstances,  in  the  tenth  section 
(ante),  mentioned. 

He  who  sets  another  person  to  do  an  act  in  his  stead  as  agent  is  charge*  Agents, 
able  by  such  acts  as  are  done  under  that  authority,  and  so  too,  properly 
is  affected  by  admissions  made  by  the  agent  in  the  course  of  exercising  that 
authority.  The  question,  therefore,  turns  upon  the  scope  of  the  authority. 
This  question  frequently  enough  a  difficult  one  depends  upon  the  doctrine  of 
agency  applied  to  the  circumstances  of  the  case  and  not  upon  any  rule  of' 
evidence.(4)  The  principle  upon  which  admissions  of  an  agent,  within  the 
scope  of  his  authority,  are  permitted  to  be  proved  is  that  such  admissions  as 
well  as  his  acts  are  considered  as  the  acts  or  admissions  of  the  principal. 
What  is  said  or  done  by  an  agent  is  said  or  done  by  the  principal  through  him, 
as  his  mere  in8trument.(5)  A  statement,  therefore,  by  an  agent  whom  the 
Court  regards  under  the  circumstances  of  the  case  as  expressly  or  impliedly 
authorized  to  make  it  is  admissible  though  not  on  oath.(6) 

Before  the  admissions  of  an  agent  can  be  received,  the  fact  of  his  agency 
must  be  proved.  This  can  be  done  by  proving  that  the  agent  has  acquired 
credit  by  acting  in  that  capacity,  and  that  he  has  been  recognised  by  the  prin- 
cipal in  other  instances  of  a  similar  character  to  that  in  question. (7)  A  person 
either  may  expressly  constitute  another  his  agent  to  make  an  admission  :  thus 
if  a  person  agree  to  admit  a  claim,  provided  J  S  will  make  an  affidavit  in  support 
of  it,  such  affidavit  is  proof  against  him,(8)  or  he  may  authorise  another  to  re- 
present him  in  a  particular  business,  when  admissions  made  by  that  other,  within 
the  scope  of  his  authority,  in  the  ordinary  course  of,  and  with  reference  to  such 
business,  will  be  evidence  against  him.  When  the  principal  constitutes  the 
agent  as  his  representatives  tn  the  transaction  of  certain  business,  whatever  the 
•gent  does  in  the  lawful  prosecution  of  that  business  is  the  act  of  the  principal(9). 
"  Where  the  acts  of  the  agent  will  bind  the  principal,  then  his  representations, 
declamtions  and  admissions,  respecting  the  subject-matter,  wiU  also  bind 
him,  if  made  at  the  same  time  and    constituting   part  of  the  res  gest(e."(lO) 

(1)  Taylor,  Er.,  {  754,  and  c&aee  there  cited;  (7)  Roscoe,  N.  P.  Ev.,  71  ;  Eran's  Principal 
Imt  u  to  onwa-ezamination  by  defendant  of  co-  and  Agent,  192 ;  Watkim  v.  Vittee,  2  Starlc.,  368  ; 
defoidaat,  tee  >.  137,  fott ;  as  to  adminioos  by  Courfeen  v.  Tmite,  I  Camp.,  43n.  ;  Ifeal  r.  Brving, 
eo-defeodanta  who  are  joint-tenants  or  joint-  1  Esp.,  61.  See  a^  to  proof  of  agency,  Sam  BvJu 
COTtrtetors,  see  Chunderethwar  Narain  v.  Ckuni-  v.  Kitkori  Uokntt,  ^  B.  L.  R.,  A.  C.  J.,  273  (1869). 
AUr,  get.  R.,  369  (1881);  KovmUiah  SunJari  (8)  Uogd  r.  WiUan,  1  Esp.,  178;  Stevetu  v. 
r.  HmUc  Smdari,  II  C.  'iSS  (18S6),  and  foit.  ThacUr,   Pealce,    187  ;   Roscoe,   N*.   P.   Et.,  69; 

(2)  RAnmm  v.  Bobinton,  I  S.  ft  T.,  863;  see  see  s.  20,  ante,  and  note  on  "  Referees." 

abo  Bmy  r.  Oordon,   10  B.  L.  R.,  301,  307,    308  (9)  Taylor,  Ev.,  §  602;  and  see  generally    it., 

(1872);  as  to  the  question  of    the    admissibility  f{  602-605;    Will,  Et.,    112;   Steph.  Dig.,    Art. 

tt  eridsooe  of  respondent   against   co-respondent,  17 ;  Roscoe,  N,  P.  Ev.,  69^71 ;  Powell,  Et.,  290 

see  dBen  t.  ABen,  L.  R.,  P.  D.  (1894),  248,  and  Pearson's  Law  of  Agency  in  British  India,  426— 

•■  m,  fOtt.  428 ;    Evan's   Principal      and  Agent,   187—193 ; 

(3)  Phmer  t.  Plwmer,  4  8.  ft  T.,  267.  Best,  Ev.,  p.  487 ;  Norton,  Ev ,  144 :  as  to  the  acts, 

(4)  Wigmore,  Et.,  f  1078.  contracts  and  representations  of  the   agent  which 

(5)  FraitUfn  Bant  t.  PetUflvatiia  D.  S  U.  8,  are  original  eTidence,  and  receivable  for,  as  well 
^.  Cs,  11  Q.  ft  J.,  28,  33  (Amer.).  as  against,  his  principal,  t.  ante,   IntrodaotioD. 

4«)  Ootmiji  Jhater  t.  CUubM  Vdri,  2   Bom.,  (10)  Story  on  Agency,  {  134 :  "  ret  geMm  "  here 

*«.  R.,  661  (1900).  means  "  the  business  "  regarding  which  the  law 
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The  admission  must  be  one  having  reference  to  the  subject-matter  of  the 
agency.(l)  So  whatever  is  said  by  an  agent  either  in  the  making  of  a  contract 
for  his  principal,  or  at  the  time  and  accompanying  tlie  performance  of  any  act, 
within  the  scope  of  his  authority  having  relation  to  and  connected  with  and  in 
the  coarse  of  the  particular  contract  or  transaction  in  which  he  is  then 
engaged  is,  in  le^al  effect,  said  by  his  principal  and  admissible  in  evidence.(2) 
*'  The  representation,  declaration,  or  admission  of  the  agent  does  not  bind 
the  principal,  if  it  is  not  made  at  the  very  time  of  the  contract,  but  upon 
another  occasion  ;  or  if  it  does  not  concern  the  subject-matter  of  the  con- 
tract but  some  other,  matter,  in  no  degree  belonging  to  the  res  getUe'^CS)  It 
does  not  follow  that  a  statement  made  by  an  agent  is  an  admission  merely 
because,  if  made  by  the  principal  himself,  it  would  have  been  one  ;  for  the 
admission  of  an  agent  cannot  always  be  assimilated  to  the  admission  of  the 
principal.(4)  "  The  party's  own  admission,  whenever  made,  may  be  given  in 
evidence  against  him  ;  but  the  admission  or  declaration  of  his  agent  binds 
him  only  when  it  is  made  during  the  continuance  of  the  agency  in  regard 
to  a  transaction  then  depending,  e(  dutn  fervet  opus.  When  the  agent's 
right  to  interfere  in  the  particular  matter  has  ceased,  the  principal  can  no 
longer  be  affected  by  his  declarations,  any  more  than  by  his  acts,  but 
they  will  be  rejected  in  such  case  as  mere  hearsay. "(5)  Therefore  admis- 
sions by  an  agent  of  his  own  authority  and  not  accompanying  the  making 
of  a  contract  or  the  doing  of  an  act  on  behalf  of  his  pnncipal,  nor  made  at 
the  time  he  is  engaged  in  the  transaction  to  which  they  refer,  are  not 
binding  upon  his  principal,  not  being  part  of  the  res  gesta  and  are  not 
admissible  in  evidence,  but  come  within  the  rule  excluding  hearsay,  being 
but  an  account  or  statement  by  an  agent  of  what  has  passed  or  been  done 
or  omitted  to  be  done — not  a  part  of  the  transaction,  but  only  statements 
or  admissions  respecting  it.(6)  The  words  of  the  eighteenth  section  {ante) 
"  whom  the  Court  regards,  uruler  the  drcumslances  of  the  case,  as  expressly  or 
impliedfy  authorised  by  him  to  make  them,"  leave  it  open  to  the  Court*  to  deal 
with  each  case  that  arises  upon  its  own  merit8,(7)  having  regard  to  the  law  of 
agency  applicable  and  the  particular  facts  of  each  case.  But  it  is  apprehended 
that  the  Courts  will,  in  the  application  of  this  section,  be  guided  by  the 

Principles  laid  down  by  the  English  and  American  cases  and  text-writer8.(8) 
he  admissions  are  receivable  in  evidence  without  calling  the  agent  himself  to 


idratifiec  the  prinoip«l   aud  iigviit,  and  muat  not.  (S)  Taylor,    Ev.,    t6.,   and   caw*     tberf  cited: 

be  taken  to  import   that    the  declaration*  inn^t  the  authority   to  make  admiaiiona  is  at  once  pat 

form  a  part  of  the  rtt  gesia  in    the   evidentiary  an  end  to  by  the  determination  of    the  agency, 

•enaeof  that  term:  it  h«8  been uid  that  the  declara-  whether  or  no  eDch  detcrmiuatioD  haa  been    pro- 

tions  of  an  agent  are  not  receivaUe  aa  to  by-gone  perly  bron^t  about :  Kaltt  Chum  t.  Bengal  OmI 

tranaactions  (  »t(  Evans,  mpm,    189,  citing  Oreat  Co.,  21  W.  B.,  40S, 

Wulern  Sailway  Comfany  t.    WilH»,   18  C.  B.  (6)  FrunhU»  Bank  r.  PttttylfViHa,  anpra ;  oana- 

N.  S.,  748;  FairUt  r.  Hattinfs,  10  Ves.,    128;  tiveeof,  ex]daining  or  admitting,  a  p««t  act  are  not 

KaU  T.  Jantat,  4  Taant.,  666 :  «r<  abo  Pearson's  sdmisrible  eren  though  the  agency  continue  unlesa 

•*pn,  427 ;  but  this  is  misleading ;  for  so   long  a*  the  agent  be  empowered  to  speak  for  his  principal 

the    repreeentations    are    made   conceming    the  at  the  time.  Wharton,    Cr,    £t.,  p.  604D.     For 

prinripal's  business,  and  in    the  ordinary  ooone  instance  an  agent  mi^t  be  specially  sent  to  make 

of  it,  it  is  immaterial  if  they  relate  to  past  or  pre-  a  statement  on  behalf  of  his  principal  a*  to  what 

sent  event* ;  Phipson,  Er.,  3rd.  Ed.,  210,  citing  had  occurred. 

Prof.  Thayer  in  the  Iritik  Lav  Timet,  Feb.   19,  (7)  Field,  Br.,  126 :  "  The  point  to  be   regarded 

1881.  in  this  clause  is  not  only  tiie  establidunent    ct  aa 

(1)  Set  Pearson,  supra,  and  case*  there  cited.  agency,  aa  to  which  the  Conit  muat  be  satisfied, 

(?)  Ptr  Buchanan,  V.  J.,  in    FrmMi»   Bank  bat   that  there     was  aatbori^   given   soCeasat 

V.  Pensylranta  D.  <(r  M.  S.  H.  Co.,  11   O.  *  J.,  to  cover  the  particalar    stotement  relied  oo   aa 

28,  33  (Amer.V    Wigmore,  Ev.,  {  1078.  admisaioos.  "    Norton,    Ev.,    144. 

(3)  .Story  on  Agency,  {  136.  (8)  v.  foM,  remarks  of  Tindal,  C.  J.,   in  Omrth 

<4)  Steph.  JAg.,  Art.  17;  Taylor,    Ev.,  $  602.  v.  Bomrd,  8  Bing.,  461. 
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prove  them.(l)  As  an  agent  can  only  act  within  the  scope  of  his  authority, 
declarations  or  admissions  made  by  him  as  to  a  particular  fact  are  not  admis- 
sible, unless  they  fall  within  the  nature  of  his  employment  as  such  agent.(2) 
Account-books,  though  proved  not  to  have  been  regularly  kept  in  the  course 
of  btisiness,  but  proved  to  have  been  kept  on  behalf  of  a  firm  of  contrac- 
tors by  its  servant  or  agent  appointed  for  that  purpose,  are  relevant  as  admis- 
sions against  the  firm.  The  fact,  however,  that  the  books  had  not  been  regu- 
lariy  kept  might  be  a  good  reason  for  rejecting  the  account,  if  ofiered  in 
evidence  against  any  person  other  than  the  contractor  or  his  partner8.(3) 
It  is  of  course  open  to  the  contractor  or  any  of  his  partners  to  show  that 
the  entries  have  been  made  after  such  a  fashion  that  no  reliance  can  be  placed 
upon  them,  but  if  made  by  a  clerk  of  the  firm,  they  are  relevant.(4)  An 
agent's  reports  to  his  principal  are  not,  in  general,  receivable  against  the  latter 
in  favour  of  third  persons,  as  admi8sions.(5)  Thus  letters  of  an  agent  to  his 
principal,  in  which  the  former  is  rendering  an  account  of  the  transaction  he 
has  performed  for  him,  are  not  admissible  against  the  principal.  (6)  When, 
however,  the  principal  had  replied  to  the  agent,  the  letters  of  the  latter  were 
held  admissible  as  explanatory  of  the  statements  of  the  former.(7)  As  the 
declarations  of  an  agent  ate  admissible  on  the  ground  of  the  legal  identity  of 
the  agent  with  the  principal,  the  declarations  and  acts  of  an  agent  can- 
not bmd  an  infant,  because  the  latter  cannot  appoint  an  agent.(8)  Evi- 
dence may  be  given  against  companies,  of  admissions  made  by  their  directors 
or  agents,  relating  to  matters  within  the  scope  of  their  authority.(9)  Thus 
a  letter  written  by  the  secretary  of  a  company  by  order  of  the  acting  direc- 
tors, (10)  stating  the  number  of  shares  held  by  M,  was  admitted  on  behalf  of 
his  executors,  in  proceedings  against  them.(ll)  But  the  confidential  reporto 
of  directors  to  a  meeting  of  the  shareholders,(12)  or  their  admissions  at  a 
board  meeting  of  less  than  the  requisite  number  of  members(13)  have  been 
held  not  to  be  receivable.  The  manager  of  a  banking  company  may  make 
admissions  against  the  bank  as  to  its  practice  in  making  loans  to  cc8tomers.(l4) 
As  to   admissions  by  servants  of  companies,  tee  cases  noted    below.(l5)    The 

(I)  Tftjrlor,  Et.,  f  602 ;  Erana,  mpnt,  188,  189,  though  tee  ooatra,    aohny,  10  P.    D.,  137 ;  «M 

a  the  atatementa  of     the  agent  an  admiaiible,  Phi{Moii,  Et.,  3rd.  Ed.,  211    BoMoe,  N.  P.    Et., 

tke  atateinants  of  the  agent's    interpreter,   acting  70;  Evans,  tttfra,  190. 

u   foch  in  the  agent's  pteaenoe,  are    admissible  (6)  Langhom  t.  AUnaa,  supra, 

irithoat  calling  tlie  interpreter  ;  and  it  must    be  (7)  Coale*   v.    Bainbriige,    5    Bing.,    38. 

Humsd  u  against  the  principal    that  the  inter-  (8)  Taylor,  Ev.,  {  606.  and  v.  ante.  Introduction. 

prrtw  interpreted  faithfully ;  Keid  v.  HoeUne,  26  (9)  Roscoe,  N.   P.  Ev.,  70 ;  lindley   Company 

L.  J..  Q.  B.,  6 ;  S  K  ft  B.,  729 ;  admiasiaas  which  Law,  183. 

ceosiBt    of  hearsay    evidence  are  not    receivable  (10)  But,  unleae  acting  under  the  e»pr««  orders 

agsiost  the  principal,  Kakl  v.  Jamen,  4  Taunt.,  of  the  directors,  the  secretary  of  a  company    can- 

*^-  not  make  admissions  against  the  company,  even 

(»)  Ourtt  V.  Bowari,   8  Biog.,  461 ;  see    Po»-  as   to    the  receipt   of  a    letter ;    Bntff  v.    Oreat 

htsraiMa— V.  Chavda  AkUyamma,  6  Had.  H.  C.  *.  Ry.  Co.,  1  F.  ft  F.,  345 ;   see  also  Bwntidt  v. 

R..  ir  (1871) ;  a*   fflnsttations  of  the  admission  A>yr«ff,  3  Exch.,  226  ;  Roecoe,    N.  P.   Ev.,    70. 

aad  rejection  of   atatementa  upon  this  principle,  71. 

a«  The  Kirketaa  Brtmem  Camfait)/  v.  Tke  FwnttM  (U)  Ueux  XxeoiUort  caee,  2  D.  M.  ft  O.,  622. 

tnbmg  Compmr,  L.  B.,  9  g.  B.,  468 ;  43  L.    J..  (12)  Re  Devala  Co.,  22  Ch.  D.,  693,  v.  aMfe. 

<l.  B.,   142 ;  Oortk  v.  i^oNorid,  supra.  (18)  BiMeg  v.  Plymoulh    Baking  Co.,  2  Exch., 

(3)  JL  r.  Banmmnb,  1  Bom..   610,  617  (1877).  711. 

As  a.  »4,  JMS^  aodaotes  thereto.  (U)  aimmone  v.  IxmdOH,  etc.,  Bank,  62  L.  T., 

W  a.  427. 

(»)  Stepli.  Dig.,  Art.  17  ;  Ungkorn    v.  Attnutl,  (16)  KirkMaU  Bremry  Co.  v.  Fiinieei    By.  Co., 

4  Taont.,  811 ;  Re  Dtmtia  Co.,  L.  It.,  22  Ch.  D.,  L.  R.,  9  Q.  B.,  468;  Qt.  W.  By.  Co.  v.  WiUu,    IS 

••8;  Cooper  v.  MUnroUian   Board  of  Work:  26  C.  B.,  N.  8.,    748;   Maykev    v.    Seieon,   6  C.  ft 

».   D.,   «2;    Kohl  v.  Janeen,  4    Tannt.,  686 ;  P.,  68  j  »«a«  v.  C«rA^«.  .Vo«(«i<io«  Co..  33  L.  J. 

JtqrMr  T.  P««r«m.ib.,  662;  Betkam  v.    Benm>H,  Q.  B.,  310;  Agauit  v.  London  Tram.  Co.,  27  L. 

0€»w.,  45;    /oiriie    v.    BaeHnge,    10    Vea..    123;  T.,  492. 
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admissions  of  a  surveyor  of  a  corporation,  respecting  a  house  belonging  to  the 
corporation,  are  evidence  against  the  latter,  in  an  action  for  an  injury  to  the 
plaintifTs  house  by  work  done  on  the  defendant's  premises  ;(1)  but  the  report  of 
a  surveyor  to  the  corporation,  as  to  the  value  of  lands  about  to  be  purchased  by 
it,  is  not  evidence,  either  of  the  truth  of  the  facts  stated  or  to  explain  the  reso- 
lutions or  letters  of  the  corporation  as  to  the  purchase.(2)  The  admissions  of 
a  way-warden  that  a  certain  road  is  a  highway  and  that  the  parish  is  liable 
to  repair  it  are  evidence  a  gainst  a  highway  board.(3)  The  admission,  as  to 
matters  within  the  ordinary  course  of  business  (e.  g.,  the  receipt  of  shop  goods) 
of  a  shopman  are  evidence  against  his  master,  but  not  his  admissions  as  to  a 
transaction  outside  the  usual  buainea8.{4)  An  admission  by  a  person  who  has 
generally  managed  A^s  landed  property,  and  received  his  rents,  is  not  evidence 
against  A,  as  to  his  employer's  title,  there  being  no  other  proof  of  his  agency 
ad  %oc.(5)    As  to  admissions  made  by  partners  and  joint-contractors,  v.  jxwt. 

The  manager  of  a  joint  Hindu  family,  or  kurta,  is  the  agent  for  the  other 
members,  and  is  supposed  to  have  their  authority  to  do  all  acts  for  their  com- 
mon necessity  or  benefit.  (6)  He  fully  represents  the  family,  and  in  tiie  ab- 
sence of  fraud  or  collusion  his  acts  are  binding  on  the  other  members  of  the 
family.(7)  But  he  can  be  sued  by  the  other  members  for  an  account,  evoi 
if  the  parties  suing  were  minors  during  the  period  for  which  the  accounts  are 
asked.  (8)  In  respect  of  the  admission  of  debts  he  may  acknowledge,  as  he  may 
create  debts,  on  behalf  of  the  family,  but  he  has  no  power  to  revive  a  clum 
barred  by  limitation  unless  erpressly  authorised  to  do  bo.(9) 

The  admissions  of  a  wife  merely  as  such  cannot  affect  her  husband.  They 
will  only  bind  him  where  she  had  expressed  or  implied  authority  from  him  to 
make  tiiem.  Whether  she  had  such  authority  or  not,  is  a  question  of  fact  to 
be  found  by  the  Court,  as  in  the  other  cases  oi  agency.  The  cases  on  this  sub- 
ject are  mostiy  those  of  implied  authority,  turning  upon  the  degree  in  which 
the  husband  permitted  the  wife  to  participate,  either  in  the  transaction  of  his 
affairs  in  general,  or  in  the  particular  matter  in  que8tion.(10) 

(1)  Peylm  ▼.  A.  TAoiikm'  BotfUail,  3  M.  &  allowed  »  nMonable  latitude  in  tbe  ezetcae  of 
Ry.,  626  n.  hit  powen.] 

(2)  Cooler  t.  MH.  Board  of  Work*,  26  Ch.  D.  S  (7)  Jafan  Ifalh  v.  Uannu  Latt,  16  A..  SSI,  S3S 
472,  »pm;  ▼.  ante.  (18»4). 

(3)  Laugliboro'  Highway  Board  y.  Curton,  6B  (8)  Obkoy  Chttndar  v.  Pearee  Mohun,  enpre, 
L.  T.,  60.  (9)  Chinnaya  Nayudu   v.     Qvrtaagkam,    6  M., 

(4)  Garth  V.  Boaard,  8  Bing.,  461 ;  Schumaek  v.  169,  F.  B.  (1881)  [ovemiling  Kvman  8ami  t.  Pala 
lock,  10  B.  Moo.,  39;  and  see  Clifford  v.  Burton,  Kagapfo,  1  H.,  386  (1878);  Kondappa  t.  StMa, 
1  Bing.,  199 :  Meredith  v.  Pootner,  rapra ;  Rowsoo,  13  M.,  189  (1889);  Bhatker  Tatya  v.  VijaJal  Ifathu, 
N.  P.  Et.,  70,  72.  17  B.,  612  (1892) ;  QojxUnarain    v.  MuddonuOly, 

(6)  Ley  v.  Peter,  3  H.  ft  N.,  101 ;  27  L.  J.,  Ex.,  14  B.  L.  R.,  21,  49  (1874).  followed    in     Dinhor 

239 ;  and  generally  as  to  admiMiona,  tee    Roecoe,  v.  Ajqaji,  20  B.,    166  (1894).    Tbe    manager    of 

N.  P.  Ev.,  62,  et  »eq.  ;  aa  to    admiasions  by  ahipa'  a  joint  Hindu  family  or  the  executor  of  a    Hindu 

officers,  me  Phipson,  Er.,  3rd.  Ed.,  216.  will,  has  no  power  by  acknowledgment   to    rerire 

(V)  Kolta     Bamaaami  v.    Bangari  Sethatxa,   3  a  debt  barred  by  law  of  limitation  except  as  against 

M.,  146, 160  (1881) ;  in  which  case  it  is  also  pointed  himself  ] ;    Shobanadri  Apfa  ▼.  Srirwmlu,  17  M., 

out  that  the  position  of  a  Polygar  differs  from  that  221  (1893). 

of  a  manager  of  a  Hindu  family  ;   see  also  to  the  (10)  8u   generally,    Taylor,  Et.,  0  746 — ^771 : 

kurta  and  his  relations  to  adult   and  minor    mem-  Roecoe,  X.  P.  Et.,  72 ;  PoweU,  Br.,    290 ;    am 

bera ;  Chuehm  LaU  T.  Poran  Ckunder,  9  W.   R.,  judgment  of  Alderson,  B.,  in  Meredith   v.  Foal- 

483  (1868) ;  Obhoy  Chnnder  t.  Pearee    JfoWm,  13  ner,  11  U.  ft  W.,  202 ;  as  to  wife  carrying  on   bo«- 

W.  R.,  P.  B.,  76  (1870) ;  Oofalnarain  t.  Muido-  ness,  «ee  Taylor,  Et.,  |  606 ;  and  aa  to  admisBaoa 

■mutly,    14  B.  L.  R.,    21,     32    (1874).    [Silence,  in  matrimonial  causes  [which  differ  in  some  roa- 

eridence  of  ratification  of  acts  of  kurta] ;  Succaram  pects  from  oidinary  awt  print  oaosea,  in  so  far  aa  in 

Uorarji  t.  KaUdat    Kalianji,  18    B.,    631    (1894)  the  former  the    interests  at    pnWio   morality   are 

t  widow  manager  ]    Venkaji  Shridhar  v.    TmAbu  concerned  ;  Plumtr  t.  Pbimer,  4  B.itT„ita,  a^ 

Bibaji,  ib.,  634  (1893).    [The  manager   mast    be  768, 769. 
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It  has  been  already  ob8erved(  1 )  that  certain  rules  of  admissibility  are  appli-  j^f^^^S^fn 
cable  in  criminal  cases  only,  but  this  is  because  the  issues  arise  in  criminal  crim^u 
cases  only,  but  in  general  the  rules  of  admissibility  are  the  same  for  the  trial  of  **••* 
civil  and  criminal  causes.     Conformably  to  this  general  doctrine  the  admissions 
of  an  agent  may  be  equally  received  in  a  criminal  charge  against  the  principal. 
But  it  is  a  totally  different   question  in   the   consideration  of  criminal  as 
distinguished  from  civil  jostice  how  the  person  on  trial  may  be  affedei  by  the 
fact  when   so  established.    It  might  involve  him  civilly  and  yet  be  not 
sufficient  to    convict    him  of  a  crime.    Whether  the  fact  thus  admitted  by 
the  agent  would  suffice  to  charge  the  principal  criminally  without  his  personal 
knowledge  or    connivance  would  depend  upon  the  particular  rule  of  criminal 
law  and  not  of  evidence  involved.(2)    Thus   it  has  been  said  that : — "An 
admission   by  an   agent  is  never  evidence  in  criminal,  as  it  is  sometimes 
in   civil,    cases,  in  the  sense  in  which  an  admission  by  a  party  himself  is  evi- 
dence.   An   admission  by  the  party  himself  is  in  all  cases  the  best  evidence 
which  can  be  produced,  and  supersedes  the  necessity  for  all  further  proof ; 
and  in  civil  cases  the  rule  is  carried  still  further,  for  the  admission  of  an  agent 
made  in  the  course  of  his  employment,  and  in  accordance  with  his  duty,  is  as 
binding  upon   the  principal  as  an  admission  made  by  himself.     But  this  has 
never  been  extended  to  criminal  cases.     Thus,  in  order  to  make  a  client  crimi- 
nally responsible  for  a  letter  written  by  his  sohcitor,  it  is  not  sufficient  to  show 
that  such  letter  was  written  in   consequence  of  an  interview,  but  it  must 
be  shown   that  it  was  written  in  furtwmce  of  instructions  of   the  client.(S) 
Where  personal  knowledge  and  authority  are  shown  the  admissions  will  be 
receivable.     Hence  the  declarations  of  a  messenger  sent  to  a  third  party  by 
the  prisoner,  if  made  with  reference  to  the  object  of  the  mission  are  admis- 
sible in   evidence  against  him,  where  the   evidence  shows  they  were  made 
bv  his  authority.(4)    If  in  other   cases  the  evidence  is  not  admitted  it  is 
because   in    those   cases   the   criminal    law    requires  evidence    of   personal 
knowledge   and  authority  of  and  in  respect  of  the  particular  act  charged  be- 
fore criminal   liability  can  be  established.     This,   however,  is   a   matter  of 
rahetaative  law  which  may  admit  of  real  or  apparent  exceptions,  as  in  the 
case  of  a  newspaper  proprietor   who  is  jmma  facie  criminally  responsible  for 
any  libel  it  contains,  though  inserted  by  his  agent  or  servant  without   his 
knowledge.(5)    Where  a  party  is  chargea  with  w  commission  of   an    offence 
through  the  instrumentality  of  an  agent,  then  it  becomes  necessary  to  prove 
the  acts  of  the  agent ;   and  in  some  cases,  as  where  the   agent  is  dead,  the 
agent's  admission  is  the  best  evidence  of  those  acts  which  can  be  produced. 
Ihus  on  the  impeachment  of  Lord   Melville  by  the  House  of  Lords,(6)  it  was 
decided  that  a   receipt  given  in  the  regular  and  official  form  by  Mr.  Douglas 
iriio  was  proved  to  have  been  appointed  by  Lord  Melville  to  be  his  attorney 
to  transact  the  business  of  his  office  us  treasurer  of  the  Navy,  and  to  receive 
all  neoeesary  sums  of  money,  and  to  give  receipts  for  the  same  and  who  was 
dead,  was  admissible  in  evidence  against  Lord  Melville,  to  establish  the  sinde 
fact,  tiliat  a  person  appointed  by  Um,  as  his  paymaster,  did  receive  from  the 
Ezciiequer  a  certain  sum  of  money  in  the  ordinary  course  of  business.  (7)" 

(1)  aak  p.  1 1 4  and  ne  Wigmore,  Ev.,  {  4,  when  (6)  Wharton,  Cr.  Er.,  p.  59S.     Lord  Tenterden, 

the  learned  anther  obaerre*  that  this  is  the  more  however,  considered   thie    caae  aa  falling   within 

werth  emphaaixing  becanae  the  occasional  appear-  the  general  rule,  i6.     It  has  been  argned  generally 

aoee  ia  varln  on  the  tew  of  the   title  "Criminal  that  to  impute  the  agent's  act  to  the  principal 

Eridenee  "  baa  tended  to  foster  the  fallacy   that  a  criminal  design  most  be  brought  home  to  the 

tWn  iseome  sepkrate  grogp  of  rales  or  some  large  latter,  see  Cooper  t.    Slade,  6  H.  L.  C.,  146. 

mambet  d  modi6o*tfcns.  (A)  29  How.  St.  Tr.,  746,  t.  ante,  p.  30.  note  (4). 

(2)  Wlgmon,  Er.,  {  1078.  (7)  Roecoe,  Cr.  Er.,  I2th  Ed.,  46, 47.     In  which 

(3)  X.  T.  Annur,  14  Cox.,  C.  C,  486.  the    following   criticism  on   this   caae  is  made  : 
^*^  ftotmmf  T.  State,    33   Miss.,   48    (Amer.),  "  Had,  however,  Mr.  Donglaa  been  aUve  at  the 

^Vh«rtao.  Cr.  Ev..  »  696.  time,  there  can  be  no  doubt  that  he  mu»t  have 
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A  vakil  in  this  country  has  not  ordinarily  any  greater  power  to  bii 
client  than  that  which  is  possessed  by  an  attorney  in  l!iigland.(l) 
attorney  employed  in  a  matter  of  business  is  not  an  agent  to  make  admi) 
for  his  client,  except  after  action  commenced,  and  in  matters  relating  to 
action.(2)  An  admission  made  before  action  will,  however,  of  comae, 
the  client  if  proof  be  given  that  he  authorised  the  commnnication.(! 
pleader  or  solicitor  has  in  cttn^  cases  implied  authority  to  make  admis8i( 
fact  against  his  client  during  the  actual  progress  of  litigation  ;  and  the 
is  afieeted  by  admissions  of  fact  made  by  them.  But  a  plaintifi  is  not  1 
by  an  admission  of  a  point  of  late,  nor  precluded  from  asserting  the  con 
in  order  to  obtain  the  relief  to  which,  upon  a  true  construction  of  the  U 
may  appear  to  be  entitled.(4)  Nor  is  an  opinion  expressed  by  a  vakil  i 
course  of  argument,  adversely  to  a  claim  which  he  imdertook  to  adv 
binding  on  his  client,  when  it  is  not  in  accordance  with  the  law  applies 
the  case  ;  and  it  is  clearly  not  binding  on  the  other  contending  deiendai 
These  admissions  of  fact  during  litigation  may  be  made  ei^er  incide 
in  reference  to  matters  connected  with  the  action  and  mthowt  any  view  to  i 
necetsity  of  proof :  admissions  in  such  cases  may  be  made  in  Court,  or  in  i 
bers  ;  or  by  documents  or  correspondence  connected  with  the  proceeding 
when  made  amount  only  to  prtnuJ  facie  evidence  :(6)  thus  an  undertaking  ( 
is  a  step  in  the  cause)  to  appear  for  A  and  B,  "joint  owners  of  the  sloop 
by  the  solicitor  who  afterwards  appears  for  them,  iaprimd  fade  evidence 
joint  ownership  of  A  and  B  ;(7)  so  in  an  action  on  a  bill,  a  notice,  served  1 
defendant's  solicitor,  to  produce  "  all  documents  relating  to  the  bill 
was  accepted  by  the  said  defendant  "  ^  primd  facie  evidence  of  the  a 
ance.(8)  This  class  of  admissions  which  are  made,  not  indeed  with  the  e 
intent  of  dispensing  with  proof  of  certain  facts,  but  as  it  were  incidental 
generally  the  result  of  carelessness,  and  though  not  regarded,  as  oon( 
admissions,  are  still  considered,  not  unfrequently  as  raising  an  inference  n 
ing  the  existence  of  facts,  which  the  adversary  would  otherwise  have  been 
upon  to  prove.(9)  Admissions,  however,  made  by  solicitor,  during  litigati 
in  mere  conversation,  are  not  evidence  against  his  client,  since  the  soli 
agency  only  exists  for  the  management  of  the  action.(lO)  Admissions  m 
the  purpose  (v.  post)  of  a  former  trial,  if  not  expressly  limited,  may  b 


been  c»lled :  mnd  that  he  might  h*Te  been  called 
to  prove  the  receipt  of  the  money  wonld  probably 
not  have  been  qaestioned.  Thi*  caae  does  not, 
therefore,  a*  sometimes  appears  to  have  been 
thoDght,  in  any  way  tonch  upon  the  rules  that 
the  admission  of  an  agent  doet  net  bind  his  prin- 
cipal in  criminal  cases,  bat  merely  shows  that, 
where  the  acts  of  the  sgent  have  to  be  proved, 
those  acts  may  be  proved  in   the    nsoal  way." 

(1)  Prem  Sooth  v.  Pirtlut  Bam,  2  Agra  Rep., 
222  (1867).  Bet  Pearson's  Law  of  Agency  in 
British  India,  pp.  16,  103,  and  as  to  muktars, 
pp.  17,  IH,  ». 

(2)  Wogtlaff  v.  WaUon,  4  B.  *  Ad.,  339 ;  Leg 
v.  Peter,  3  H.  &  M.,  101,  111,  per  Watson,  B. 
Cordeiy,  The  Law  relating  to  Solicitors,  2nd  Ed. 
(1888),  pp.  81—83. 

(3)  lb. 

(4)  Jotendro  JUokun  v.  Oanendra  JUokm,  18 
W.  R.,  369,  367  (1872) ;  Um»M.  Actjoo  v.  Lallah 
Samehandra,  23  W.  R.,  400,  401  (187S).  See  as  to 
admissions  by  legal  practitioners,  cases  cited 
under  s.  68,  poti.  Field,  Ev.,  30^  31 ;  Phipson, 
Ev.,    3rd   FUt,   14,  213  ;    Taylor,  Ev.,   ff  772— 


774 ;  Steph.  Dig.,  Art.  17—"  Banisi 
solicitors  are  the  agents  of  their  ol 
the  porpose  of  making  admissions,  whiU 
in  the  actual  management  of  the  cam 
in  Coort  or  in  correspondence  relating 
bat  statements  made  by  a  barrister  or 
on  other  occasions  are  not  admiiaioo 
because  they  would  be  admissiona  if  mai 
client    himaeU." 

(6)  Krieknatttmi  v.  SajagofaU,  18  H 
(1896). 

(6)  Cordery,  82 ;  Phipson,  Ev.,  3rd  1 
Taylor,  Ev.,  |  773.  In  ortatiaoi  cases 
has  no  implied  authority,  a*  in  civil 
alleot  his  client  by  admissions  ot  fact  in 
made.  B.  v.  Downer,  14  Coz,  486  ;  v. 
a.  68,  poet. 

(7)  MareltaU  v.  Cliff,  4  Camp.,  133. 

(8)  BoU  V.  Squire,  By.  ft  U,  282 ;  Ts 
§  773. 

(9)  Taylor,  Ev.,  f  773. 

(|0)  Fetch  V.  Lpon,  9  Q.  B.,  147 :  Ti 
S  774 ;  Cordery,  82,  83,  aad  cases  then 
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on  a  new  trial  of  the  same  cause,  though  the  solicitor  has,  between  the  two  trials, 
died,  and  the  new  solicitor  has  sent  notice  that  he  will  make  no  admi88ion8.(l) 
And  a  statement  made  in  a  case  by  a  pleader  on  behalf  of  his  client  is  admissible 
in  evidence  against  that  client  in  another  case  in  which  he  is  a  party.  (2)  Admis- 
sions by  a  clerk  or  agent  having  the  management  of  the  cause  stand  on  the  same 
footing  as  admissions  by  the  solicitor.(3)  These  admissions  are  receivable  as 
those  of  the  solicitor,  not  only  against  the  client,(4)  but  against  the  solicitor 
in  favour  of  the  client.(5)  Admissions  by  counsd  stand  upon  similar  though  a 
narrower  footing.  A  solicitor,  admitted  to  prosecute  or  defend,  represents 
his  client  throughout  the  cause ;  but  a  counsel  represents  his  client  only  when 
speaking  for  him  in  Couri;.(6)  Therefore  admissions  made  by  counsel  out  of 
(k)urt  in  conversation  with  the  solicitor  for  the  opposite  side,  are  not  evidence 
against  his  client.  Where,  therefore,  pending  a  rule  nisi,  the  attorney  served 
with  the  rule  inferred,  from  a  conversation,  out  of  Court,  with  the  counsel  who 
had  moved  the  rule,  that  the  latter  would  forbear  to  move  to  make  it  absolute 
for  a  certain  time,  and  the  rule  was  made  absolute  by  that  counsel  within  the 
time  mentioned,  the  Court  refused  to  re-open  the  rule. (7)  But  statements  made 
by  counsel  during  the  conduct  of  the  case  are  prima  facie  evidence  against  the 
cfient.(8)  Besides  admissions  of  fact  made  incidentally  during  litigation,  they 
may  also  be  expressly  made  {2)  for  the  purpose  of  dispensing  with  proof  at  the 
trial,  in  which  case,  in  civil  suits  they  are  generally  conclusive  whether  made  by 
solicitor  or  counsel.  (9) 

A  guardian  has,  under  the  Hindu  law,  a  qualified  power  of  dealing  with  Oaardian 
the  property  of  an  infant  under  his  charge.  He  can,  in  case  of  necessity,  sell,  *"*  War*, 
charge,  or  let  it  for  a  long  term.  But  the  infant  is  not  absolutely  bound  by  the 
act  of  the  guardian ;  he  could,  on  attaining  majority,  recover  the  property  if 
it  had  been  disposed  of  without  legal  necessity ;  and  in  the  case  of  an  imcertifi- 
cated  guardian,  the  burden  of  proving  legal  necessity  would,  generally  speak- 
ing, be  on  the  person  asserting  it.(  10)  But  he  will  be  bound  by  the  act  of  his  guar- 
dian, in  the  management  of  his  estate,  when  bona  fide  and  for  his  interest,  and 
when  it  is  such  as  tiie  infant  might  reasonably  and  prudently  have  done  for  him- 
sdf,  if  he  had  been  of  full  age.(ll)  Where  a  minor  will  be  bound  by  the  act  of 
his  gnaidian,  there  he  may  be  affected  by  his  declarations  made  at  the  same 
time  and  forming  part  of  the  res  gestae,  in  respect  of  the  particular  act  which 
contitntes  a  proper  exercise  of  the  functions  of  guardianship.  But  although 
a  guardian  may  have  authority  to  manage  the  estate  or  possibly  even  to  make 


(1)  Dot  T.  Bird,  7  C.  *  P.,  6 ;  but  ut  also  Ellon  Bing.,  1 19, 121 ;  Matheun  v.  Munsler,  L.  R.,  20  Q. 
T.  Urkin*,  5  C.  *  P.,  386,  886.  B.  D.,  141 ;  Stcinfea  v.  lord  Chelnuford,  8  H.  » 

(2)  Oomabuttee  v.  Pariuknalk,  15  W.  R.,  13G  N.,890;  we  Wills,  Ev.,  118,  and  aUo  e.  58,  poH. 
(1871) ;  bot  «e  Blaclalone  v.  WiUon,  26  L.  J.,  (7)  Biehardtm  v.  Peto,  supra,  and  v.  16.,  as  to 
Ex.,  229 ;  and  remarks  in  Pearson's  Law  of  Agen-  the  practice  of  entering  warrants  of  attorney  on 
ey  in  Britiah  India,  p.  4Z8 ;  and  see  Doe  v.  Bom,  the  record. 

7  M.  *  W..  102,  122.  (8)  Van  Wart  v.  WoUey,  Ry.  ft  M.,  4;  Haller 

(8)  Ai»b«e  T.     CreigtoK,  6    C.   ft   P.,   406  ;  t.  Worman,  2  F.  &  F.,  166  j   affirmed  3  L.  T.,  N. 

r«»lof  V.  irtUaiu,  2  B.  &  Ad.,  846,  866  ;  Taylor,  S.  S.,  741 ;  Cordery,  83, ««  also  note*  to  s.  58,  potl 

E»..  §774.  and  Taylor,  Ev.,  §  783. 

(4)  Tajlor  t.  Willans,  supra.  (9)  See   s.    ^8,     poet ;    and  as    to    power    of 

(5)  Atk/ori  T.  Price,  8  SUrk.,  186 ;  Cotdery,  counsel  and  pleaders  to  compromUe,  ▼.»*.; 
88.  and  admissions  in  criminal  trials,  0>. 

(«)  £«dbard«m  ».  Pe*>,  1  M.  ft  0.,  896  j  per  (10)  Jugvl  KMori  v.  Atnmia  i«i,  22  0.,   84& 

TlB4»l,C.J.,Taylor,  Ev.,  |783;andinon«sense  660  (1896);  see  Mayne's  Hindu    Uw,  6th     Bl, 

wiin«l  ii  not  the  representative  of  the  client,  for  ))  191 — 197. 

he  haa  the  power  to  act  without  asking  his  client  (U)  Mayne's  Hindu  Law,  {  196,  and  cases  thefe 

wfcat  he  shall   do ;  B.  v.  Begietrar   0/  GresswtcA  cited.     As  to  the  onus  in  a  suit  by  •  minor  to    set 

Oxntf  Comrt,  16  (J.  B.  D.,  64, 68.    Nor  is  he  the  aside  a  compromise    made  by  a    guardian,  see 

SfSBt  (in  tb«  ordinary  sense)  of  the  client ;   his  Lelmj   Boy  v.    Mahlabchund,    10  B.    L.    B.,   36 

f«W<»  is  a  pecoHar  one  ;  CoOedte  r.  Born,  3  (1871). 

w,LE  ^   r^         I 
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a  partition  it  does  not  follow  that  he  would  have  power  to  make  admissions  of 
previotu  transactions,  so  as  to  affect  the  estate  of  his  ward.(l)  It  has  been  held 
by  the  Madra8(2)  and  Bomba7(3)  High  Courts,  disapproving  of  a  decision  to 
the  contrary  effect  of  the  Calcutta  High  Court,  (4)  that  a  guardian  has  authori- 
ty to  acknowledge  a  debt  on  the  part  of  the  minor,  provided  that  the  debt  is 
not  barred  by  Umitation  at  the  date  of  the  acknowledgment,(5)  and  it  be 
shown  in  each  case  that  the  guardian's  act  was  for  the  protection  or  benefit 
of  the  ward's  property.(6)  As  to  guardians  for  the  suit,  and  next  friends, 
V.  pottf  p.  133. 

A  partner  charges  the  partnership  by  virtue  of  an  agency  to  act  for  it. 
How  far  his  admissions  are  receivable  depends  therefore  on  the  doctrines  of 
agency  as  applied  to  partnership.(7)  Partners  and  joint-contractors  are  each 
other's  agents  for  the  purpose  of  making  admissions,  against  each  other,  in 
relation  to  partnership  transactions,  or  joint-contracts.(8)  Admissions  by  part- 
ners and  joint-contractors  are  receivable  both  on  the  ground  of  agency  and  of 
joint  interest.  (9)  After  pnrna /octe  evidence  of  partnership,  the  declaration  of 
one  partner  is  evidence  against  his  co-partners  as  to  partnership  busines8,(10) 
though  the  former  is  no  party  to  the  suit.  (11)  Each  member  of  a  firm,  being 
the  agent  of  the  others  for  all  purposes  within  the  scope  of  the  partnership 
business,  admissions  by  one  (provided  the  Court  regards  him  as  authorized 
to  make  the  admission)  are  binding  on  all,  unless,  under  the  special  ciroom- 
stances  of  the  case,  an  intention  can  be  inferred,  that  a  particular  act  should 
not  be  binding  without  the  direct  concurrence  of  each  individual  partner.(12) 
"Though  admissions  by  partners  bind  the  firm  when  tendered  by  $trangert,  way 
do  not  necessarily  have  this  effect  when  tendered  inter  te.  Thua  it  has  been 
held  that^  as  between  themselves,  entries  in  the  partnership  bookB(13)  made 
without  the  knowledge  of  a  partner  will,  as  against  him,  be  inadmissible,  (14) 
and  a  similar  rule  holds  as  to  directors  and  other  members  of  a  company 


(1)  Swui  MooOi  V.  Bkatuati  Kmttar,  10  C. 
L.  B.  (P.  CX  377  (1881).  But  in  Bn^endra 
Coomar  t.  TAe  CibatruM*  o/  ikt  Dacca  ItMnid- 
VaUty,  aO  W.  B.,  22  3,  224  (1873),  it  WM  said 
that  the  guudian  of  an  infant  l>a(  no  power  to 
bind  him  by  admiarion*.  Aa  to  an  admiarion  by 
the  Court  of  Wards,  see  Ram  Auiar  t.  Raja 
Mvkammad  24  I.  A.,  107  (1897);  as  to  admis- 
sion made  merely  for  probative  purpoees,  «e<  s, 
68,  jxul. 

(2)  Bobhartadri  Appa  v.  Sriramvla,  17  M.,  221 
(1893),  followed  in  KaOata  Padiachi  v.  Ponnu- 
fantut  Aehi,  18  M.,  4M  (1894). 

(3)  Annafodauda  v.  Sangadijifapa,  26  B.,  221 
(1901),  overroling  Maharana  SanmaUinjji  v. 
VodiUU  VaUiatehand,  20  B..  61   (1894). 

(4)  Wajibun  v.  KaOr  Bukth,  13  C,  292,  296 
(1886),  followed  in  CUoto  Aamv.  BiUoAU.26C., 
16  (1898);  Tilak  Siivh  v.  Ohotainth,  1  All.,  L. 
J.,  302  (1904). 

(6)  8u  caaea  in  note  anU. 

(6)  See  Anuapofouda  v.  Sangadifyafa,  supra. 

(7)  Wigmore,  Et.,  )  1078. 

(8)  Steph.  Dig.,  Art.  17;  Uuxu  r.  Dt  h  Cour,  1 
M.  ft  S.,  249 ;  WkUcomb  t.  Wlutinf.  1  8.  L.  C,  644 ; 
2  Doug.,  662 ;  JToii  Kiuort  t.  Oopi  Mohan,  2  0. 
W.  K.,  166,  168  (1897);  and  «ee  next  nofe. 

(9)  Taylor,  Et.,  H  698,  743 ;  Story  on  Partner- 
ship, H  101—126:  Re  IfMstey  (1891)^  L.  R.,  1 
Ch.,  668.  an$e:  Steph.  Dig..  Art.  17:  Komtuttiak 


8undari  v.  UuUa  amdari,  U  C,  688,  001  (1886). 

(10)  Boaooe,  N.  P.  Et.,  71 ;  Siduttt  ▼.  Awriiaf 
1  Stark.,  81 ;  Taylor,  Et.,  {  743 :  Lwea*  r.  Dt 
la  Oour,  aupra;  "  What  admiaaiwis  bind  in  the 
case  of  partners  T  Thoae  only  wfaioh  relate  tp 
matten  connected  with  the  partnecahip.  For 
instance,  an  admission  by  one  partner,  that  the 
two  had  committed  a  trespass  would  not  band  the 
other.  In  this  case  the  deolaratioa  related  to  no- 
thing in  which  there  was  that  community  of 
interest  which  makes  the  declaration  of  one  de- 
fendant evidence  against  the  other.  "  foot  v. 
WattTt,  12  A.  ft  R.,  43,  per  WUUams,  J.  See  Tsy- 
lor,  Ev.,  {  761 ;  and  see  generally  as  to  partner- 
ship, ib.,  Ji  698—601,  743—764,  787;  Boscoe. 
N.  P.  Et.,  71 ;  Steph.  Dig.,  Art.  17 ;  lindky. 
Partnership,  128,  162—166,  Supp.,  40;  Peaisoo's 
Iaw  of  Agency,  428,  429 ;  Act  IX  of  1872  (Indian 
Ontraot  Act  \  ss.  239—266. 

(11)  Wood  V.  Braddiek,  1  Taunt.,  104;  Roseot. 
N.  P.  Ev.,  71 ;  Taylor,  Br.,  1 743. 

(12)  Laiek  v.  WtHahe,  11  A.  ft  E.,  969;  Taykv, 
Ev.,  S  698 ;  as  to  acknowledgments  of  debt  by 
partner  giving  new  period  of  limitatioa,  v.  poit. 

(13)  As  to  the  principle  on  which  partnership 
booka  are  evidenoe,  see  BM  v.  Jfgncitwtg  *md 
Salford  Wattneorkt  Co.,  6  B.  ft  Ad.,  876. 

(14)  Bvtdtctm  V.  amUk,  6  Ir.  Eq.,  117;  Asw- 
art't  Cat,  I  Ch.  App.,  687;  lindley,  Paitaar- 
sbip^  636. 
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inter  «e."(l)  Admissioua  which  are  made  by  one  partner,  in  &aud  of  the 
firm,  are  receivable  against  the  latter,(2)  unless  made  collosively  with  the 
other  side.(3) 

"  When  several  persons  are  jointly  interested  in  the  sabject-matter  of 
the  suit,  the  general  rule  is,  that  the  admissions  of  any  one  of  these  persons 
are  receivable  against  himself  and  his  fellows,  whether  they  be  all  jointly  suing 
or  sued  or  whether  an  action  be  brought  in  favour  of,  or  against  one  or  more  o^ 
them  separately ;  provided  the  admission  relate  to  the  subject-matter  in  dis- 
pute, and  be  made  by  the  declarant  in  his  character  of  a  person  jointly  interested 
with  the  party  against  whom  the  evidence  is  tendered. (4)  Thus,  as  has  been 
already  seen,  the  representation  or  misrepresentation  of  any  fact  made  by  one 
partner  with  respect  to  some  partnership  transaction  will  bind  the  fiim,(6)  and 
so  also  in  the  case  of  a  joint-contract  where  A,  B,  0  and  D  make  a  joint  and  se- 
veral promissory-note,  either  can  make  admissions  about  it  as  against  the 
re8t.(6)  In  order  to  render  the  admission  of  one  person  receivable  in  evidence 
against  another,  it  must  relate  to  some  matter  in  which  either  both  were  joindy 
interested  or  one  was  derivativdy  intere8ted(7)  through  the  other,  and  men 
community  of  interest  will  not  be  sufficient.  Thus,  where  two  persons  were  in 
partnership,  and  an  action  was  brought  against  them  as  part-owners  of  a  vessel, 
an  admianon  made  by  the  one,  as  to  a  matter  which  was  not  a  subject  of  co- 
partnership,  but  only  of  co-part-ownership,  was  held  inadmissible  against 
the  other.  "(8)  Nor  will  the  admissions  of  one  tenant-in-common  be  receiv- 
able agunst  lus  co-tenant,  though  both  are  parties  on  the  same  side  of  the 
snit.(9)  And  an  admission  by  a  co-tenant  as  to  who  is  the  landlord  of  a  holding 
is  not  binding  on  the  other  co-tenants.(lO)  Nor  is  an  admission  by  one  ryot  as 
to  the  rate  at  which  he  holds  (though  against  his  own  interest)  evidence  to 
prove  the  rate  at  which  another  ryot  holds.(ll)  And,  where  a  joint-contract 
IS  severed  by  the  death  of  one  of  theoontraotois,  nothing  that  is  subsequently 
done  or  said  by  the  survivor,  can  bind  the  personal  representative  of  the  deceas- 
ed,(12)  nor  can  the  acts  or  admissions  of  the  executor  bind  the  Burvivor.(13) 
The  rule  that  where  there  are  several  co-contractors,  or  persons  engaged  in 
one  common  business  or  dealing,  a  statement  made  by  one  of  them,  with 
reference  to  any  transaction  which  forms  part  of  their  joint  business,  is  admis- 
sible as  against  the  others,  (14)  was  applied  in  the  case  of  KowsuUiah  Bundari 
Dasi  V;  Mukta  Sundari  Dasi. {15)  The  facts  of  this  cam  were  that,  in  a  suit 
between  a  zemindar  and  his  vjaradan  for  rent,  a  person  who  was  one  of  several 
jotedara  in  the  mehal,  was  called  as  a  witness  for  the  zemindar,  and  admitted 
the  fact  that  an  arrangement  existed  whereby  he  and  his  eo-jctedar$  had  agreed 
to  pay  rent  to  the  semindar  direct :  this  suit  was  decided  in  favour  of  the 


(1)  PhipHm,  Ev.,  3rd.  £d.,  209.  Houard,  17  C.  B.,  100;  u  to  itotemenU   by     co- 

(2)  Sapp  T.    Latham,  2  B.  &  Aid.,  796 ;  Moore  ezecatocs  and    iwlmiwong  by    ooe    of    several 
T.  KniglU  (1801),  1  Ch.,  S47.  trustees  t.  ante,  first  para,  ot  oommentaiy, 

(S)  Taylor,  Ev.,  )  740,  and  cases   there  cited.  (0)  Dan  v.  Broum,  4  Cawen,  483,  492. 

(4)  Taylor,  Ev.,  {  743,   cited    and  adopted  in  (10)  KdU  Kitten  v.  Qopi  Mohan,  2  C.  W.  N., 
KowmMiah    Smndari     v.    Mukla  Bmdari,    II C.  166    (1807). 

S88,    690   (1888):   s     18,  cl.    (1),     anle;     Whit-  {M)  Nwrohuny  M€hontoy.NaraineeDattet.\f. 

comb     V.    Whitint,     2    Dong..     662;     Wood    v.  R.,  F.  B.,  23  (1862). 

Bnddict,  1  Taunt.,  104 ;  as  to  acknowledgmente  (l2)  AtUnt  v.  Tredgold,  2  a  &  C,  23 ;    Ford- 

«f  joint-debts  for  the  purpose  of  the  law  of  limita-  ham  v.  Wallit,  10  Hare,  217;  Slagmaier  v.   0«n- 

(ion  V.  fotl,  and  Taylor,  Ev.,  {{  724—747.  daekert,  Kx.,  10  Serg.  ft  P.,  76. 

(5)  Taylor,  Ev.,  §  743^  and  v.  anU.  (13)  BlaUr  v.  Lateton,    1  B.  *  Ad.,  306;    Hath- 
(«)  WhUeomb    v.    WhiUng,    2    Doug.,    662;    1  aicay  y.  Hatkett,  9  Pio^,24. 

8.  L.  C,  ((44 ;  Stoph.  Dig.,  Art.  17,  iljust.  (/).  (14)  Per  Garth,  0.  J.,  in  KowtuOiah  Stmdan  v. 

(7)  ;8es  s.  18,  cl.  (2),  and  pott.  MuUa  Sundari,  II  C,  688,  690    (1886) ;  citing 

(8)  Taylor,  Ev.,  {   760;  and  other  cases  there  Taylor,  Ev.,  {  743;  Kemble  v.  I'orrsn,  3  C.  ft  P, 
and  in  H  761— 763,  cited;  Steph.  Dig.,  Art.  17;  92i ;  Lveat  y.  De la  Oour,  I  it.  ftS.,249. 
JanertY.  Binninft,  1  Starts.  R.,  64;    Brodie     v.  (16)  Lot.  eit.,  supf*. 
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zemindar.  The  ijaradars  then  brought  a  suit  against  the  jotedara,  amongst 
whom  was  the  witness  abovementioned,  to  recovei  the  sum  which  the  jotedars 
ought  to  have  paid  to  the  zemindar  direct,  and  which  the  ijaradars  had  been 
decreed  to  pay.  The  jotedars  disclaimed  all  liability  to  pay  rent  to  the  ijara- 
dars :  in  this  suit  the  evidence  given  by  the  jotedar  m  the  zemindar's  suit  was 
received  as  evidence  on  behalf  of  the  plaintiffs  against  all  the  defendants. 
It  was  contended  that  the  statement  of  the  jotedar  might  have  been  received 
as  an  admission  against  himself  only,  but  not  as  against  the  other  defendants, 
but  it  was  held,  on  the  principle  above  stated,  that  the  evidence  was  admis- 
sible. As  to  admissions  founded  on  derivative  interest  ( v.  post ).  In  an 
action  for  negligence,  or  trespass,  or  in  any  other  action  for  tort,  the  admis- 
sion of  one  defendant  will  not  be  evidence  against  the  others :  the  same  rule 
prevails  in  criminal  proceedings,  as  the  law  cannot  recognise  any  partnership 
or  joint  interest  in  crime.(l) 

The  joint  interest  must  be  proved  independently.  An  apparent  Joint 
interest  is  obviously  insufficient  to  make  the  admissions  of  one  party  receiv- 
able against  his  companions,  where  the  reality  of  that  itUereat  is  the  point  in 
controversy.  A  foundation  must  first  be  laid  by  showing  prima  facie 
that  a  joint  interest  exists.  Where,  therefore,  it  is  sought  to  charge  several 
as  partners,  an  admission  of  the  fact  of  partnership  by  one,  is  not  receivable 
in  evidence  against  any  of  the  others,  to  prove  the  partnership  ;  but  it  is 
only  after  the  partnership  is  shown  to  exist  by  independent  proof  satisfac- 
tory to  the  judge,  that  the  admissions  of  one  of  the  parties  are  received  in  order 
to  affect  the  others.  (2)  In  the  case  of  admissions  of  persons  who  are  not  parties 
to  the  record,  but  who  are  interested  in  the  subject-matter  of  the  suit,  the  law 
looks  chiefly  to  the  real  parties  in  interest,  and  gives  to  their  admissions  the  same 
weight  as  though  they  were  parties  to  the  record. (3)  Thus,  the  admissiond  of 
the  cestui  que  trust  of  a  bond,  so  far  as  his  interest  and  that  of  the  trustee 
are  identical,  (4)  those  of  the  persons  interested  in  a  policy  effected  in 
another's  name  for  their  benefit  ;(5)  those  of  the  ship-owners  in  an  action  by 
the  master  for  freight  ;(6)  and,  in  short,  those  of  any  persons  who  are  repre- 
sented in  the  cause  by  other  parties,  are  receivable  in  evidence  against  their 
respective  representatives.(7)  The  admissions  must  have  been  made  while 
the  real  party  was  aptually  interested  (  v.  post ) ;  and  further  they  are  only 
receivable  so  far  as  his  own  interests,  or  the  interests  of  those  who  claim  through 
him  are  concerned.  (8)  And  as  a  nominal  party  may  be  affected  by  the  admis- 
sions of  a  real  party,  who,  though  not  named  on  the  record,  has  a  substantial 
interestO)  in  the  re6ult(10) ;  so  conversely  the  admissions  of  a  representative, 
if  made  while  sustaining  that  character(  1 1 )    and    touching    his  principal's 


(1)  Taylor,  St.,  }  761;  admiMioiu  by    joint  Phillips  ft  Am.,  Ev..  364. 

defendant*  in  actions  for  tort  are  not  generally  (4)  Hatuon  v.  Parktr,  1  WiU%  257  ;  m  to  atate- 

cridence  except  againat  theirs, Ives,    uulea  there  ments  by  a  eattii  pie  friMt,  see  Roeooc,  N*.  P.  Er., 

be  proof  of  common  object  oc  motive :    Norton,  67,  68. 

Er.,  U3 ;  see  s.  10,  ante  ;  and  ib.,  as  to  conapira-  (S)  Bell  t.  AtiMey,  16  East.,  143. 

tors  in  crime ;    Taylor,  Er.,  H  6^>  $80 ;  Daniel*  (6)  Smith  v.  Lyon,  3  Camp.,  46S. 

T.  Poller,  1  H.  ft  M.,  603 ;  Bowioe,  N.  P.  Ey.,  68  ;  (7)  Taylor,  Ev.,  {  756. 

and  observations  in  R.  v.  Barimckt,     11  East,  (8)  lb.,  %  7S7. 

678;   nor  in   actions  ex    eoniractu,    unless  they  (9)  The  "interest  "  is  so  qualified  in  Stepb. 

relate  to  a  matter  in  whioh  there  is    an  identity  Dig..  Art.  IC  ;  the  words  of  s.  18,  are,  however. 

ot  interest:  fot  v.  Watert,  12  A.  &  E.,  43.  ''  any    proprietary    or    peooniary  interest" 

(2)  Taylor,  Ev.,  $  763,  and  cases  there  cited  ;  (10)  v.  ante;  Taylor,  Ev.,  {{  766^  767;  Bosooe. 
and  as  to  admianons  as  to  the  nature  or  extent  N.  P.  Ev.,  67  ;  Steph.  Dig.,  Art.  16 ;  Wills,  Ew^ 
of  the  partnership  business,  te  Lindley,    Part-  120. 

nership,  166 ;  or  as  to  the  extent    of  partner's  (II)  £«we  v.  £d<ii«ii4i^  25  L.  J.,  Ch.,  US; /"es- 

authofity  to  bind  the  &m.     Ex-parte  Agaee,  2  tciet  y.  ThonKm,  1  H.  ft  U.,  51 ;  ifsMr*  v.  A«tM», 

Cox  Eq.,  312.  32  L.  J.,  Ex.,  340. 
,    (3)  Taylor,  Ev.,  {  786 ;  Roscoe,  N.  P.  Ev.,  67 ; 
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interest,(l)  are  in  general  receivable  against  the  principal;  and  this  is  so 
although  the  representative  is  a  mere  nominal  party,  or  bare  trustee,  whose 
name  is  used  only  for  purposes  of  form.(2)  But  the  declarations  of  a  guardian 
for  the  suits,  or  next  friend  of  a  minor  are  not  receivable  against  the  latter, 
because  these  persons,  though  their  names  appear  on  the  record,  are  not  in  fact 
parties  to  the  action,  but  are  considered  as  officers  of  the  Court  specially 
appointed  to  look  after  the  interests  of  the  minor.(3) 

' '  The  admissions  of  a  principal  can  seldom  be  received  as  evidence  in  an  principal 
action  against  the  surety  upon  his  collateral  undertaking.  In  these  cases  the  *°*  »ur*ty. 
main  enquiry  is  whether  the  daclarations  of  the  principal  were  made  during 
the  transaction  of  the  business  for  which  the  surety  was  bound,  so  as  to  become 
part  of  the  res  geitas.  If  so,  they  are  admissible ;  otherwise  they  are  not.  The 
surety  is  considered  as  bound  only  for  the  actual  conduct  of  the  party ;  and  not 
for  whatever  he  might  say  he  had  done :  and  therefore,  he  is  entitled  to  proof 
of  the  principal's  conduct,  by  original  evidence,  when  it  can  be  had  ;  excluding 
all  his  declarations  made  subsequent  to  the  act  to  which  they  relate,  and 
out  of  the  course  of  his  official  duty.  "(4) 

The  Limitation  Act  deals  with  the  subject  of  the  effect  of   acknowledg-  umitatton 
ments   in   writing  to  bar  limitation.     But   one  of   several    joint-contractors,  ^*'' 
partners,  executors,  or(5)  mortgagees  is  not  chargeable   by  reason  only  of  a 
written  acknowledgment  signed  oy,  or  by  the  agent  of,  any  other  or  others  of 
them.  (6) 

The  subject  of  the  second  clause  of  s.  18  is  usually  included  under  the  head  of  Peraona 
"privity," (7)  the  rule  being  that  the  admissions  of  one  person  are  evidence  fSSr^tte" 
against  another  in  respect  of  privity  between  them.(8)    StatemraitB  made  by  derived, 
persons  in  possession  of  property  and  qualifying  or  affecting  tiieir  title  thereto, 


(1)  for  V.  Waltrt,  12  A.  *  E.,  43;  Stanton 
y.  Ptjenal,  6  H.  L.  C,  287. 

(2)  Uonartg  t.  £.  C.  *  D.  Co.,  L.  R.,  6  Q.  B. 
311 :  "what  the  phintiff  on  the  record  has  aaid 
»  ahrays  eTidence  against  him,  its  weight  being 
more  or  leas;  even  if  the  plaintifi  is  merely  a 
nominal  plaintiff  a  bare  tmstee  for  another,  though 
i6^  in  snch  a  case,  still  it  vonld  be  admissible  ; 
ib.,  per  Blackbam,  J. ;  Steph.  Dig.^  Art.  16 ;  Ros- 
coe.  X .  P.  Et.,  67 ;  Baturman  v.  Soimiut,  7  T. 
R.,  tea :  Fhillippa,  Ev.,  362 ;  tboDgh  nee  Taylor 
Et.,   741. 

(3)  Taylor,  Et.,  {  742,  and  cases  there  cited ; 
PhiOipps,  Et.,  363 ;  Roscoe,  Et.,  69 ;  as  to  the 
admissions  of  committees  of  hinatics,  see  Stanton 
t.  Pera'tal,  S  H.  L.  C,  267  t.  ante ;  as  to  admissions 
by  gaaidians  and  as  to  solemn  admissioiis  for  the 
porpose  of  trials,  ««  b.  68,  pott. 

(4)  Taylor,  Et.,  §  785  ;  and  t.  ti.  {  786 ;  so  if 
a  man  became  sniety  in  a  bond  conditioned  for  the 
faithfnl  oondnct  of  a  clerk  or  ooUeotor,  confessioos 
ti  embeulement,  made  by  the  principal  after 
bis  dinnissal,  cannot  be  giTen  in  eTidence  if  the 
surety  be  sned  on  the  bond  ;  Smith  t.  WUttint- 
ham,  6  C.  ft  P.,  78 ;  rough  entries  made  by  the 
principal  in  the  course  of  his  duty,  or  whereby 
iw  baa  charged  himself  with  the  receipt  of  money 
will,  at  least  after  his  death,  be  receiTed  as  proof 
igTT****  the  surety ;  not  altogether  as  declarations 
made  by  him  against  his  interest,  but  because 
tlw  entries  were  made  by  him  in  those  accounts 


which  it  was  his  duty  as  clerk  to  keep,  and 
which  the  defendant  had  contracted  that  he 
should  faithfully  keep.  Whitnath  t.  Qeorte, 
8  B.  ft  C.  566 :  Oou  t.  WaUington,  3  B.  ft  B., 
132. 

(5)  Act  XV  of  1877,  s.  19.  The  liabUity  most 
appear  upon  the  face  of  the  acknowledgment  and 
such  liability  cannot  be  read  into  it  by  proof  oK- 
unde.  lUapan  y.  Nanu,  12  Had.  L.  J.,  101 ;  s. 
c,  26  M.,  34. 

(6)  lb.,  s.  21 ;  Me  The  Indian  Limitation  Act 
with  Notes  by  H.  T.  BiTaz,  4th  Ed.  (1894),  60— 
60,  62,  63;  and  FieM,  Et.,  126—127;  Steph. 
Dig.,  Art.  17 ;  as  to  principal  and  surety,  see  Coeh- 
rill  y.  Sparku,  1  H.  ft  C.,  699;  Be  Power;  30  Ch. 
D.,  291. 

(7)  See  Steph.  Dig.,  Art.,  16;  Taylor,  Et., 
{787;  and  generally  as  to  admisiions  on  the  ground 
of  priTity,  ib.,  H  90,  768,  787—794  ;  Wills,  Et., 
121. 

(8)  Taylor,  Ev.,  §  787;  the  term  "priTity" 
denotes  mutual  or  sncceesiTe  relationship  to  the 
same  rights  of  property ;  and  priTies  are  diatri* 
bttted  in  seTcral  classes  according  to  the  manner 
of  this  relationship,  viz.,  (1)  priries  in  blood,  as 
heir  and  ancestor,  and  co-parceners ;  (2)  priTies 
in  lam,  as  executor  to  testator  or  administrator 
to  intestate,  and  the  like;  (3)  priTies  in  estate 
or  interest,  as  donor  and  donee,  lessor  and  lessee, 
joint-tenants  and  the  like,  "  it.,  §  787.  iSee  Bige- 
low's  EVitoppel,  p.  097. 
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are  receivable  against  a  party  claiming  through  them  by  title  subsequent  to 
the  admiB8ion.(l)  Thus  where  A  sued  B  to  recover  a  watch,  which  B  claimed  to 
retain  as  administrator  of  C,  deceased,  a  declaration  by  C  that  he  had  given  the 
watch  to  A  was  held  to  be  evidence  against  B.{2)  In  proceedings  for  probate 
of  a  will  a  witness  who  attended  on  the  testatrix  dunng  her  last  illness  was 
asked  to  depose  to  a  statement  made  to  the  witness  by  the  testatrix  as  to  a  dis- 
position of  her  ornaments  by  will.  The  question  was  disallowed,  but  the  Court 
of  Appeal  held  that  the  question  was  improperly  disallowed  since  a  statement 
by  the  testatrix  suggesting  any  inference  as  to  the  execution  of  a  will  would 
be  an  admission  relevant  against  her  representatives  and  would  therefore  be 
admissible  as  evidence.(3)  ' '  The  grounds  upon  which  admissions  bind  those 
in  privity  with  the  party  making  them,  is  that  they  are  identified  in  interest ; 
and  of  course  the  rule  extends  no  further  than  this  identity. (4)  If  a  person  who 
adopts  another  makes  an  admission  after  the  adoption,  this  aidmission  will  not 
bind  the  person  adopted.  If  the  making  of  the  admission  ia  before  the  adop- 
tion, it  has  been  said  to  be  a  nice  question  upon  which  there  is  no  authority, 
as  to  the  efiect  of  admissions  made  by  a  person  who  subsequently  adopts  in 
binding  the  person  adopted,  namely,  whether  the  person  adopted  can  be  said  to 
derive  title  from  the  adopter  in  such  a  way  as  to  make  the  admission  evidence 
against  him  .(5)  The  cases  of  coparceners  and  joint-tenants  are  assimilated  to 
those  of  joint-promisers,  partners,  and  others  having  a  joint  interest,  which 
have  been  already  considei«d.  In  other  cases,  where  the  party  by  his  admis- 
sions has  qualified  his  own  right,  and  another  claims  to  succeed  him,  as  heir, 
executor,  or  the  like,  the  latter  succeeds  only  to  the  right  as  thus  qualified 
at  the  time  when  his  title  commenced ;  and  the  admissions  are  receivable  in 
evidence  against  the  representative,  in  the  same  maimer  as  they  would  have 
been  against  the  party  represented  .(6)  Thus  the  declarations  of  the  ancestor, 
that  he  held  the  land  as  the  tenant  of  a  third  person,  are  admissible  to  show 
the  seisin  of  that  person  in  an  action  brought  by  him  against  the  heir  for  the 
land,(7)   and   the  declarations  of  an   intestate  are  admissible    against  his 

(1)  lb. ;  s.  18,  d.  (2),  ante  ,•  HiipMD,  Et.,  3rd  (4)  Taylor,  Et.,  |  787  ;  "  It  i«  to  be  obaerred 
Ed.,  203 ;  Ctefi  v.  BrinJabun  Chundtr,  W.  R.,  thot  admiaMODs  are  relevant  only  to  far  as  the 
F.B., 20(1882)  iastoadmiiriona  by partieethrough  intereata  of  the  persona  who  made  them  or  ot 
whom  othen  claim,  tee  abo  fotbet  t.  Mir  thoae  who  claim  tbrongh  anoh  peraonaare  roa- 
JfoAometi,  6  B.  L.  R.,  820,640(1870);  a.  c,  14  W.  cerned.  On  this  principle  a  diatinction  moat  be 
R.,  P.  C,  28 ;  IS  M.  I.  A.,  438  ;'Mohiin  Shahoo  r.  made  between  atatementa  made  by  an  owapier 
CuUooMowar,  21  W.  R.,  34  (1874);  KItenum  Kttree  of  land  in  ditparagement  of  hia  own  title,  and 
T.  Omar  ChmntUr,  B  W.  R.,  268  (1866) ;  yvnd  atatementa  which  go  to  abridge  or  encumber  the 
P^nclak  T.  Ofadhwr,  10  W.  R.,  89  (1868);  Avudh  eatate  itaelt.  For  example,  an  admiaaion  by  a 
BeMarte  Singk  ▼.  Sam  Raj,  18  W.  R.,  lOS  (1872) ;  patnidar  or  other  holder  of  a  anbordinate  tenure 
Silul  PerOad  t.  Monoltur  Dae,  23  W.  R.,  326  ( 1876) :  affects  the  point  or  other  tenure  aa  againat  htm 
Kritkmuami  Ayyangar  t.  Hajagofaia  Ayyangar,  18  and  thoee  who  derlTe  their  title  from  him,  but 
U.,  73  (1864);  Avtmdmoyte  Clmwdkrain  t.  Sheet  it  will  not  affect  the  proprietary  interect  as 
Ckmtuler,  Marshall,  466  (1862) ;  GareesboUah  Sircar  againat  the  zemindar  or  other  superior,  so  aato 
T.  Boyd,  2  W.  R.,  100  (1866) ;  Jium  CkovMry  v.  encumber  or  diminish  his  rights.  "  field,  Et.. 
Doalar  ChowiMy,  18  W.  R.,  347  (1872) ;  Somu  129 ;  aee  SehoUt  r.  Ciaiwiek,  2  M.  A  Boh^ 
OaruUial  t.  Bantammal,  7  Had.  H.  C.  R.,  13  607 ;  X.  t.  Blitt,  7  A.  ft  F.,  660 ;  Paftitiiei  ▼. 
(1871).  Bridgtvater,  6  E.  *  &,  166  ;  Batct  ▼.  MulKn,  40 

(2)  OmA  T.  SmiOi,  S  Bing.,  N.  C,  29.  L.  T.,  196 ;  and  Taylor,  Et.,  {  789. 

(8)  ttamt.  Shanbr,  3 Bom.  L.  R.,  466  (1901),  (6)  Brojendra  Coomar  v.  Cltairman   of  Daoea 

not,howeTer,  unders.  11  asthe  head-note  suggest  Jf«i«tcipalt<v,  20  W.   R.,  223,  224  (1873);    ptr 

but  this  seotioo.     But  aee  also  AtUiuon  v.  Morris,  Couch,  C.  J. 

L.  R.,  1807,  P.  D.,  40  [atatementa  made  by  a  tea-  (6)  Coole  r.  Braham,  3  Ex.,  R.,  186,  fer  Parke, 

tator  are  not  admisaible  to  prove  the  execution  B.     See   Bani  Srimati  ▼.  Khofendra  XsmjiBia, 

by  him  of  a  win  1  which  was  held    inappUcable  31  C,  871  (1004). 

as  it  was  baaed  on  the  taot  that  the  English  Wills  (1)  Doe  d.  PeUett,  6  B.  Si  A.,  US.    In  a  ■ait 

A«t  prescribes  a  particular  form  of  proof,  while  it  was  attempted  to  proTe  a  kofruUsI  by  amongst 

to  the  win  in  the  ease  cited  no  auch  rule  applied.  other  evidence,  proof  of  a  ao-called  petitiOB  b« 
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administrator  or  any  other  claiming  in  his  right.* '(1)  Where  tenants  sued  '• 
for  a  declaration  that  their  holding  was  mokurniree  at  a  given  rent  and  the 
turbaraJcar  of  their  zemindar,  admitted  their  right  on  behalf  of  the  zemindar, 
who  himself  filed  a  petition  corroborating  his  surbarakar's  statement,  it  was 
held  that  these  admissions  would  bind  any  subsequent  zemindar  not  being  an 
auction-purchaser  at  a  sale  for  arrears  of  Government  revenue. (2)  The  same 
principle  holds  in  regard  to  admissions  made  by  the  assignor  of  a  personal 
contract  or  chattel  previous  to  the  assignment,  where  the  assignee  must  recover 
through  the  title  of  the  assignor  and  succeeds  only  to  that  title  as  it  stood  at 
the  time  of  its  tran8fer.(3)  But  .a  distinction  must  be  drawn  between  the 
case  of  an  assignee  of  land  or  other  property  and  that  of  an  ordinary  assignee 
of  a  negotiable  instrument.  For,  whereas  the  former  has  in  general  no  title 
unless  his  assignor  had,  the  latter  may  have  a  good  title  though  his  assignor 
had  none.  Thus  the  declaration  of  a  former  holder  of  a  note,  showing  that 
it  was  given  without  consideration,  though  made  while  he  held  the  note, 
where  held  to  be  not  admissible  against  the  indorsee,  to  whom  the  instrument 
had  been  transferred  on  good  consideration,  and  before  it  was  overdue. (4) 
For  such  an  indorsee  derives  his  title  from  the  tuuure  of  the  instrument  itsdf, 
and  not  through  the  previous  holder.  Accordingly,  unless  the  plaintiff  on  a 
bill  or  note  stands  on  the  title  of  a  former  holder  (as  if  he  have  taken  the  bill 
overdue  or  without  consideration),  the  declarations  of  such  former  holder 
are  not  evidence  against  him  .(5) 

The  purchaser  of  an  estate  sold  for  arrears  of  revenue  is  not  privy  in  estate  sales  in 
to  the  defaulting  proprietor.    He  does  not  derive  his  title  from  mm,  and  is  J^S^^^^ 
bound  neither  by  his  acts  nor  by  his  laches  ;(6)  nor  by  his  admissions  ;(7)  nor  by  ream  of 
a  decree  against  him,(8)  and  proceedings  between  the  defaulting  proprietor  and  '*^••"*•• 
third  parties  with  respect  to  the  title  to  the  land  are  not  admissible  in  evidence 
in  a  subsequent  suit  brought  by  the  auction-purchaser  as  against  him  .(9) 

It  has  in  some  cases(lO)  been  considered  that  a  similar  rule  applies  to  ordi- 
nary execution-sales  and  that  a  purchaser  at  such  a  sale  is  not  in  privity  with, 
or  the  representative  in  interest  of,  the  judgment-debtor  so  as  to  be  affected 
by  the  admissions  or  bound  by  the  estoppel  of  the  latter.    This  view  appears 


the  defendant'*  father  in  which  he  waa  repreeent.  cited. 

«d  aa  having  admitted  the  habvliat ;  it  appeared  (6)  Moonthee  Bntlool  r.  Pran  Dhan,  8  W.  R., 

thatthedefendant's  father  repreeented  to  certain  222  (1867)    (and  t.  ib.,  p.  62)  followed  in  Raiha 

penons  that  thii  petition  waa  hia  petition,  and  Qobittd  t.    Rakhal   Da»,    12  C,  82,  90   (188fi) ; 

'  nqueated  them  to  verify  his  signature  or  to  iden-  Watton  A  Co.  v.  Nobin  Mokun,   10  W.   R.,  72 

tify  him  as  one  of  the  petitioners.     It  was  held  (1868) ;  as  to  the  rights  of  the  auction-purchaser, 

that  this  request  amounted  to  a  statement  on  the  see    KtxMeep  Narain    v.    Qovtrnmtnt  o/  India, 

part  of  the  defendant's  father  to  these  witnesses  li  B.  L.  R.,  71  (1871) ;  Forbet  v.  ifeer  Mahomtd, 

of  all  that  was  contained   in   the   petition  and  20  W.  R.,  (P.  C).  44  (1873). 

smoanted  to  a  statement  to  them,  that  he  made  (7)  Rungo  Monte  v.  Raj  Coomaret.    6  W.  R., 

the  statements  which  appeared  in  the  petition,  197  (1866). 

sod  that  even  if  the  petition  had  not  been  filed,  (8)  Ib. ;  Radka  v.  RaiM,  supra,  12  C,  82,  90, 

it  was  just  as  effective   against  the  defendants  but  as  to  purchasers  of   patni  laluqe  sold  under 

ss  if  it  had  been  in   fact  filed :  Mohnn  Sahoo  v.  Reg.  VIII  of  1819,  see  ib.  at  p.  90;  and  Tara- 

Ckuttoo  Mowar,  21  W.  R.,  34  (1874).  pramd    v.    Aim   Nriring,  6  B.   L.    R.,  App.,  6 

(1)  Bmith  T.    8mUk,  3  Bing.,  M.  C,  29;    v.  (1870);  14  W.  R.,  283. 

anfa  ;  Taylcr,  Ev.,  {  787.  (9)  Radha  Qobind  v.  Rakhal  Dot,  supra. 

(2)  Waiton  d,  Co.  v.  Nobin  Mohm,  10  W.  R.,  (lO)  Ula  Parbku  v.  Mylne,  14  C,  401,  411— 
n  (1868).  414  (1887) ;  Oour  Sundar  v.  Hem  Chunder,  16  C. 

(3)  Taylor,  Ev.,  {  790.  36S,  360  (1889);  BatkiCkunder  v.  Enayel  Alt, 

(4)  WoUwof  V.  Rotte,  1  A.  *  F.,  114,  116,  20  C,  236,  239  (1892) ;  for  earUer  decisions,  see 
explauing  Barougk  v.  Wkitt,  4  B.  ft  C,  32S;  8«n«o  Monee  v.  Raj  Coomaret,  6  W.  R.,  197 
Taylor,  Ev..  §791;  Byles  on  BUls,  16th  Ed.  (1886);  MumI.  Imrit  v.  Lalla  Debet,  18  W.  R., 
(I8U),  tSS.  200  (1872). 

(^)  Byles  on  Bills,  loe.    eit.,  and  cases  there 
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to  have  been  based  on  a  mi8apprehen8ion(l)  of  certain  Privy  Council  decisions 
in  which  it  was  pointed  out  there  is  a  great  distinction  between  a  private  sale 
in  satisfaction  of  a  decree  and  a  sale  in  execution  of  a  decree.(2)  In  both  cases 
the  purchaser  merely  acquires  the  ngjat,  title  and  interest  of  the  judgment- 
debtor  ;(3)  and  therefore  a  suit  to  enforce  an  interest  purchased  at  an  execu- 
tion-sale was  held  to  be  barred  as  against  such  purchaser,  since  if  the  interest 
bad  remained  in  the  judgment-debtor  a  suit  to  enforce  such  interest  would 
lave  been  barred  as  against  him. (4)  But  there  is  this  distinction  between  a 
private  sale  in  satisfaction  of  a  decree  and  a  sale  in  execution  of  a  decree 
that  under  the  former,  the  purchaser  derives  title  throiuih  the  vendor  and  cannot 
acquire  a  better  title  than  that  of  the  vendor".  Under  the  latter  the  purchaser, 
notwithstanding  he  acquires  merely  the  right,  title  and  interest  of  the  judgment- 
debtor,  acquires  that  title  by  operation  of  law  ad'jersely  to  the  judgment-debtor, 
and  freed  from  all  alienations  or  incumbrances  effected  by  him,  subBequently  to 
the  attachment  of  the  property  sold  in  execution. (5)  The  Privy  Council  deci- 
sions only  show  that  the  rights  of  an  execution-purchaser  are  in  aome  respects 
different  from  those  at  a  private  sale.  They  do  not  afford  any  basis  for  the 
aforementioned  broad  proposition  deduced  from  them. (6)  It  is  true  that  an 
execution- purchaser  makes  his  purchase  not  from  the  judgment-debtor  and 
often  against  his  wish,  and  he  is  not  bound  by  some  of  the  acts  of  the  judg- 
ment-debtor such  as  alienations  made  by  the  latter  to  defeat  the  decree,  but 
that  does  not  show  that  his  rights  are  not  derived  from  the  judgment-debtor, 
or  that  he  is  not  the  representative  in  interest  of  the  judgment-debtor  in  any 
sense  or  for  any  purpose.  Even  a  purchaser  at  a  private  sale  is  not  bound  by 
any  prior  alienation  made  by  the  vendor  to  defraud  him,  but  that  does  not 
show  that  such  purchaser  is  not  a  representative  in  interest  of  the  vendor.  Be- 
cause the  rights  of  an  execution-purchaser  and  a  piirchaser  at  a  private  sale  are 
in  some  respects  different,  it  does  not  follow  that  the  ezecutiou-puichaser  is 
not  to  be  regarded  as  a  representative  in  interest  of  the  judgment-debtor  even  in 


(1)  Itltan  ChuHder  t.  Jieni  Madhub,  24  C,  76  dm  Chandra,  SV.  I..  R.  (P.  C),  122,  127(1871); 
—77  (1896).  14  M.  I.  A.,  101,  explained  in  Stbliat   Chami 

(2)  Dinendronatk  Sannial  v.  Ranthimar  Ofhott,  v.  Bhatchand,  6  B.,  193,  206(1882) ;  Mu—t.  IimrU 
7  C,  107,  lis  ;  a.  c,  8  T.  A.,  66 ;  10  C.  L.  R.,  v.  laila  Debet,  18  W.  R.,  200  (1872);  Lai*  Mvlji 
28t  (1880);  SriniaU  Anandmaifi  v.  Dkantndra  v.  Kathibai,  10  B.,  400,  406  (1886);  l^iia 
Chandra,  8  B.  L.  R.,  (P.  C),  122,  127  (I87I).  Parbku  v.  Mylne,  14  C,  401,  413  (1887) ;  BatU 

(3)  lb.  AU  that  is  sold  and  bought,  at  an  exe-  Chunder  v.  Enaget  AH,  20  C,  236,  239  (1882) ; 
cution-sale  is  the  right,  title  and  interest  of  the  in  the  case  of  0<mr  Sundar  t.  Hem  Ckumier 
jodgment-debtor  with  all  its  defect* :  Dorab  Ally  16  C,  366,(189),  it  was  held  that  a  parchaaer  . 
T.  iliiiool  ^zees,  6  I.  A.,  116, 125  (1878),  followed  at  a  pnblio  sale  in  execution  of  a  decree  is 
in  Sundara  Oopalan  v.  Venkatamrada  Ai/yan-  not,  but  a  purchaser  at  a  private  sale  is,  the 
gar,  17  M.,  228  (1893);  the  creditor  takes  the  pro-  representative  of  the  judgn>ent.debtor  ;  followed 
perty  subject  to  all  equities  which  would  effect  in  Janh  Pramd  t.  Vljat  AU,  16  A.,  284(1894); 
it  in  the  debtor's  hands :  Mtgji  Hantraj  v.  Ratnji  but  dissented  from  in  Ithan  Chunder  t.  Bt»i 
Joila,  8  Bom.  H.  C.  R.,  169,  174,  176  (1871);  JfaiUitft,  24  C,  62  (1896),  [as  to  the  meaning 
a<^hagChand-<r.Bhaiehand,i'&.,\Vi,V&  {IS»2):  of  the  terms  "  represenUtive  "  and  "legal 
as  to  the  different  means  available  to  parchasers  representative,"  see  Badri  Narair.  v.  Jog  Kitten, 
of  investigating  title  in  the  respective  cases  of  pri-  16  A.,  483,  487  (1894);  Ithan  Chnndmr  v.  Btai 
▼ate  and  execation-gales,  see  Donib  Ally  v.  Ab-  Madhub  24  C,  62,  71  (1896) ;  and  s.  21,  potl.  ] 
dool   Ateex,   supra,  126.     See  also  Kithan  LaU  See  lAtoViehvanaih  Chardu  v.   Stibmya  Shivapa, 

r.  Oanga  Sam,  13  A.,  26  (1890);  BasAt  CAtMider  16    B.,    290    (1890);     referred   to    in    Bnrjotji 

T.  Bnayet  AH,  20  C,  236,  239  (1892);  Baptifi  Dorabji  v.  Dhunbai,  16  B.,  21  (1891). 

Balal  ▼.  Satyabhamabai,  6  B.,  490(1882).  (6)  IthanChunder  v.  BeniMadhub,  24  C,  19 

(4)  Baja  Bnayet  v.  Oiridhari  Lai,  2  B.  L.  R.,  (1896);  the  case  of  Lola  Parbhu  v.  Mylne,  sapra, 
(P.  C),  76,  76  (1869) ;  explained  in  5oiAa;  CAanii  is  based  on  an  erroneous  interpretation  of  the 
V.  Bhaiehand,  6  B.,  193,206  (1882);  and  see  Privy  Council  decisions  cited  tufra,  and  is 
KUkna  Lai  v.  Oanya  Ram,  supra.  followed  by  Bathi  Chunder  v.  Bnayet  AH,  sopra. 

(5)  Dinendronath  Sannial  v.  Ramkumar  Ohoee,  See  24  C,  at  p.  77  :  approved  in  Onbari  Mml 
supra ;  tee  also  SrimaH  Anandmayi  v.  CAonen-  v.  JfadAo  Ram,  T.  B.,  1  All.,  L.  J.,  66  (1904). 
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those  respects  in  which,  and  for  those  purposes  for  which,  his  rights  arenot  higher 
than  those  of  the  judgment-debtor  whose  right,  title  and  interest  he  has  pur- 
<;hased.(l)  In  the  previous  edition  of  this  work  it  was  pointed  out  in  respect  of 
admissions  made  by  a  judgment-debtor  prior  to  attachment  that  in  so  far  as 
the  purchaser  acquires  only  the  title  of  the  debtor,  he  should  acquire  it  as  quaU- 
fied  by  the  latter's  admissions  though  certain  decisions  of  the  Calcutta  High 
Court  would  appear  to  have  held  otherwise.  The  view  thus  taken  received 
support  from  some  of  the  earlier  case8,(2)  and  has  since  been  confirmed  by 
recent  decisions  of  the  Privy  council(3)  and  the  Calcutta  High  Court.(4)  The 
Judicial  Committee  have  held  that  the  equitable  principle  of  estoppel  laid  down 
in  the  case  of  Ram  Coomar  Koondoo  v.  Macqueen,(5)  which  applies  to  any 
person,  is  equally  binding  on  the  purchaser  of  his  righ^  title  and  interest  at  a 
sale  in  execution  of  a  decree.(6)  If  such  a  purchaser  may  be  estopped  he  may 
a  fortiori  be  affected  by  the  admissions  of  the  judgment-debtor  \niose  interest 
he  has  purchased.  The  result  of  the  cases  would  therefore  appear  to  be  that 
a  purchaser  at  an  ordinary  execution-sale  is  in  privity  with,  and  the  represen- 
tative in  interest  of  the  judgment-debtor  within  the  meaning  of  the  twenty- 
first  section,  post ;  so  as  to  be  affected  by  the  latter's  admissions.  Prior  to  the 
last-mentioned  decision  of  the  Privy  Council  it  had  been  held  that,  where  the 
-execution-purchaser  is  himself  an  actual  party  to  the  admission,  it  may  so  far 
as  it  can  be  considered  as  his,  be  used  as  evidence  against  him  ;(7)  and  that  a 
mortgagee  differed  from  a  simple  money-creditor  in  that  he  derives  his  title 
directly  from  the  mortgagor,  and  is  bound  by  his  previous  conduct  in  respect 
of  the  property  mortgaged  ;(8)  therefore,  a  purchase  by  a  mortgagee  at  a  sale 
in  execution  of  a  decree  upon  his  mortgage,  of  the  right,  title  and  interest  of 
the  mortgagor,  who  has  been  estoppsd  from  asserting  a  title  to  the  property 
as  against  certain  parties,  does  not  place  such  mortgagee  in  a  better  position 
as  regards  the  estoppel,  which,  notwithstanding  the  purchase  is  binding  upon 
him  .(9)  It  has  also  been  held  by  the  Madras  High  Court(lO)  that  it  was 
a  well-known  principle  that  a  purchaser  at  a  Court-sale  represents  the 
judgment-debtor  tu  the  extent  of  such  right,  title  and  interest  as  he  had  in  the 
property  purchased  at  the  date  of  the  sale  and  represents  the  execution-creditor 
in  so  far  as  he  h»d  a  right,  to  bring  such  right,  title  and  interest  to  sale  in 
satisfaction  of  his  decree,  and  that  when  the  plea  of  estoppel  is  available  to 
a  decree-holder,  it  is  likewise  available  to  the  purchaser  at  the  execution-sale 
as  his  representative  or  as  one  claiming  under  him.  It  has,  however,  also  been 
held  that  a  Court-sale  cannot  by  iisell  be  taken  to  create  an  estoppel  either 
in  favour  of  or  against  a  Court-purchaser  as  against  or  in  favour  of  the  person 
whose  right,  title  and  interest  the  Court-purchaser  buys  fi'om  the  Court, 
because  the  Court-purchaser  derives  his  title  from  proceedings,  which  are 
entirely  tnr»(«m  as  regards  the  judgment-debtor.(ll) 

(1)  ft.,  75,  76.  L.  R.,  46 ;  18  W.  R.,  166. 

IZ)  Ouapoorna    Dauee  v.   \ufar  Poddar,   21  (o)  MakoTMd  Maufftrv.  KithoriMokun,22G., 

W.  R.,  148  (1874).     [The  purohawr  at  a  sale  in  909,  919  (1896);  I»han  Chundtr  y.  Beni  Madhub, 

'leevtion   of  a  decree  u  the  "  representative  in  24  C,  62,  77  (1896). 

httrat  "    o(   the    Jndgment^ebtor  vithin   the  (7)  Mw)^.  Imrit  v.  Calla  Debtt,  18  W.  R.,  200 

■keniog  o(  the  Evid>noe  Act  (I  of  1872),  «.  21]  (1872). 

'*<ened  to  in  KUhaa  Lai  v.  Qanga  Ram,  13  A.,  (8)  Lala  Parbku  t.  Jfyliw,  sapra  at  p.  413. 

*%SHl»»0);lI**at.Imritv.Laaa  Debee{lVI2)i  {9)  Porethnath  Mookerjet  v.    Anatknalh    Deb, 

*«pra  ;  "  at   the  atmost  the  statement*  would  9  C,  266  (1882) ;  9  I.  A.,  147  ;  reported  in  lower 

^  nothing  more  than    evidenoe,  certainly   they  Court  tuhnom.;  Anatknalh  Dtb  v.  BuhluChuHder, 

^91  net  coadode  him."    per  Conch,  C.  J.]  4  C,  783 ;  «ee  also  Kiskori  Jtokun  t    Mahomed 

(1)  Mahomud  Mozuffer   v.  Kidmri  Mokun,  22  Hozufftr,  18  C,  188, 198  (1890) ;  s.  c.  in  appeal  to 

*^M»  (18M) ;  ».  c,  22  I.  A.,  129 ;  1  C.  W.  N.,  38.  Privy  Council,  22  C,  909  (1895). 

W  Itkan  Ckunder    v.  Btni  Madhvb,  24  C,  «i  (10)  Kriehnabhupati  Detm    r.  Vihrama    Detm, 

*  ^Wt).  18  H.,  13,  18  (1894). 

(5)  L.  R.,  L  A.,  Sop.  Vol.,  40,  43  ;  s.  c,  11  B.  (11)  Oajanam  v.  Nth.  6  Bom.  L.  R.,  864  (1904). 
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A  man  may  bind  himself  by  an  admission,  but  he  cannot  bind  by  his  ad- 
mission those  who  do  not  claim  under  him,  but  who  before  the  admission  had 
acquired  a  right.(l) 
The  ^^"^  Statements  whether  made  by  parties  interested,(2)  or  by  persons  from 

to*  nukda  whom  the  parties  to  the  suit  have  derived  their  interest,  (3)  are  admissions 
*JJJ^g**5^  only  if  they  are  made  during  the  continuance  of  the  interest  of  the  persons 
of  the  making  the  statement.(4)     It  would  be  manifestly  unjust  that  a  person,  who 

Interest.  j^^^  parted  with  his  interest  in  property,  should  be  empowered  to  divest  the 
right  of  another  claiming  under  him,  by  any  statement  which  he  may  choose 
to  make. (5)  And  so  admissions  made  by  a  debtor  (whose  property  has  be«n 
sold)  subsequently  to  such  sale  are  not  evidence  against  the  purchaser  of  the 
property.(6)     "  A  statement  relating  to  property,  made  by  a  person  when  in 

Sossession  of  that  property  may  be  evidence  against  himself  and  all  persons 
eriving  the  property  from  him  after  the  statement ;  but  a  statement  made 
by  a  former  owner  that  he  had  conveyed  to  a  particular  person,  could  not 
possibly  be  evidence  against  third  persons.  It  it  were  so,  A  might  sell 
and  convey  to  B,  and  afterwards  declare  that  he  had  sold  and  conveyed  to 
C,  and  C  might  use  the  statement  as  evidence  in  a  suit  brought  by  him  to 
turn  B  out  of  possession.  If  such  evidence  were  admissible  no  man's  pro- 
perty would  be  safe.  "(7)  An  admission  made  by  a  partner  before  the 
partnership  is  not  evidence  against  his  co -partner  ;(8)  nor  generally  is  an  ad- 
mission made  after  the  dissolution  ;(9)  but  it  has  been  held  both  in  England 
and  America  that  the  admissions  of  one  partner,  made  after  the  dissolution  of 
partnership,  in  regard  to  the  business  of  the  firm  previously  transacted,  are 
admissible  as  evidence  against  all  the  partners  ;(10)  for  in  such  cases  the  jrant- 
interest  may  be  deemed  to  continue.  Bankruptcy,(l  I )  or  death  will  sever  the 
joint-interest ;  therefore,  in  the  latter  case,  the  admissions  of  the  survivors  . 
will  not  bind  the  estate  of  the  deceased  ;(12)  nor  conversely  will  those  of  his 
representatives  bind  the  survivors.(13)  So,  also,  the  declaration  of  a  bank- 
rupt, though  good  evidence  to  charge  his  estate  with  debt,  if  made  before  his 
bankruptcy,  is  not  admiasibl'?  at  all  if  ifc  were  made  afterward6.(14)  This 
eqiiitable  doctrine  applies  to  the  cases  of  vendor  and  vendee,  grantor  and 
grantee,  J'ud  generally,  to  all  eases  of  right,  acquired,  in  good  faith,  previous 
to  the  time  of  making  the  admission  in  question.(l5) 

To  be  admissible  the  declarations  must  qualify  or  afPect  the  title  of 
the  predecessor  and  Dot  relate  to  independent  matters.  The  statement  must 
be  one  which  directly  affects  the  person's  interest  in  the  property  itself  ;  a  mer« 
statement  against  his  interest  in  other  respects,  as,  for  mstitnce,  th«t  he  is  in 
debt,  whence  it  might  be  inferred  that  he  would  be  likely  to  part  with  or  charge 
his  property,  does  not  come  within  this  rule.(16)  It  may  further  be  added 
that  it  is  not  sufficient  that  the  int«rest  be  subsequent  in  point  of  time ;  it 
must  (as  the  words  of  the  section  point  out)  have  been  derived  from  the  person 
who  made  the  statement  sought  to  be  used  as  an  admission.(17) 


(1)  Mowatt  V.  CattU  8utl  and  Iron  Work»  Co.,  (9)  Taylor.  Er.,  {{  698.  699. 
14  Ch.  D.,  68,  S3.  (10)  lb.  and  case*  there  cited. 

(2)  S.  18,  cl.  (1),  aa/e.  (11)  In  re  WotmtrthauMn,  38    W.   R.  (Bag.), 

(3)  8.  18.  cl.  (2),  anU.  637. 

(4)  S.  18,  ante ;  Taylor,  Ev.,  }{  794,698,  699.  (12)  Atkiru  v.  TrtdgoU,  2  B.  *  C,  ». 

(6)  Doe  V.  Webber,  1  A.  ft  E.,  740;    Khenum  (l3)  Staler  v.  Laieeon,  I  B.  &  Ad..  396. 
Karee  v.     Goiir  Chunder,  6  W.   R.,  268  (ISHC).  (14)  Baleman  r.  Baiky,  6  T.  R.,  613. 
Taylor,  Ev.,  {  794.  (15)  Taylor,    Ev.,    f  794,    and    caM«    there 

(C)  Khenum  Karee  v.    Oour  Chunder,  sopra.  cited. 

(7)  Per  curiam  in  CbrJK  V.  BinJabun  Chunder,  (|6)  BeaucAaixp  v.  Parry,  I  B.  &  Ad..  89;  WiUa, 
W.  R.,  F.  B.,  20  (1662) ;  s.  c,  Manhall,  76.  Ev.,  122  ;  CooU  v.  Braham,  3  Ex.,  183 ;  T»ylor, 

(8)  TunUy  v.  Evane,  2  Dowl.  A    L.,  747 ;  Call  Ev.,  J  792. 

V.  Howard,  3  Stark.  3.  ;17)  Field,  Ev.,  129  ;  a.  18.  cl.  (2),  ante. 
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These  admissions  by  third  persons,  "  as  they  derive  their  legal  force  from  ^T^^^ 
the  relation  of  the  party  making  them  to  the  property  in  question,  may  be 
proved  by  any  witness  who  heard  them,  without  calling  the  ^arty  by  whom 
they  were  made.  The  question  is,  whether  he  made  the  admission,  and  not 
merely  whether  the  fact  is  as  he  admitted  it  to  be.  Its  truth,  where  the  ad- 
mission is  not  conclusive, — and  it  seldom  is  so, — may  be  controverted  by 
other  testimony,  and  even  by  calling  the  party  himself ;  but  it  is  not  neces- 
sary to  produce  him  for  his  declarations,  when  admissible  at  all,  will  be 
received  as  original  evidence,  and  not  as  hearsay."(l) 

Statements  by  strangers  to  a  proceeding  are  not  generally  relevant  as  Admissions 
against  the  parties,  (2)  but  in  some  cases,  the  admissions  of  third  persons,  ^m^*^"' 
strangers  to  the  suit,  are  receivable.(3)  "These  exceptions  to  the  general 
rule  arise  when  the  issue  is  substantially  upon  the  mutual  rights  of  such 
persons  at  a  particular  time  ;  in  which  cases  the  practice  is  to  let  in  such  evi- 
dence in  general,  as  would  be  legally  admissible  in  an  action  between  the 
parties  themselves.  Thus  the  admissions  of  a  bankrupt,  made  before  the  act 
of  bankruptcy,  are  receivable,  in  proof  of  the  petitioning-creditor's  debt  ;(4) 
but  if  made  after  the  act  of  bankruptcy,  though  admissible  against  himself  ,(5) 
they  cannot  furnish  evidence  against  the  trustee,  because  of  the  mtervening 
rights  of  creditors,  and  the  danger  of  fraud. "(6)  So  his  answers  on  public 
eiamination  are  inadmissible  even  in  subsequent  stages  of  the  same  bank- 
niptcy,  against  all  parties  other  than  himself.(7)  In  actions  against  sherifis 
for  not  executing  process  against  debtors,  statements  of  the  debtor  admitting 
hbdebt  to  be  due  to  the  execution-creditor  are  relevant  as  against  the 
8herifi.(8)  The  admissions  of  a  person  whose  position  in  relation  to  property 
in  suit,  it  is  necessary  for  one  party  to  prove  against  another,  are  in  the  nature 
of  original  evidence  and  not  hearsay,  though  such  person  is  alive  and  has 
not  been  cited  as  a  witness.(9) 

' '  The  admissions  of  a  third  person  are  also  receivable  in  evidence  against  Bsftress. 
the  party  who  hat  expressly  referred  another  to  him  for  information  in  regard  to 
an  uncertain  or  disputed  matter.  In  such  cases  the  party  is  bound  by  the 
declarations  of  the  party  referred  to  in  the  same  manner,  and  to  the  same 
extent,  as  if  they  were  made  by  himself. "(10)  Thus  in  an  action  against  exe- 
cutors, the  defendants  having  written  to  the  plaintiff  that  if  she  wished  for 
farther  information  as  to  the  assets  it  could  be  obtained  from  a  certain 
merchant— the  replies  of  the  merchant  were  held  receivable  against  the  exe- 
cutor8.(ll)    "In  the  application  of  this  principle,  it  matters  not  whether  the 


(1)  Taylor,   Et.,   )  793.  B.  &  Ad.,  MI;  Jacoh»  v.  Humphrej/,  2  C.    ft    M., 

(2)  Stoph.  Dig.,  Art.  18 ;  Coole  v.  Braham,  3  413 ;  Seott  v.  Marthall,  2  C.  ft  J.,  238 ;  Xorth  y. 
Ex.,  183;  Taylor.  Ev.,  f  740;  Barough  v.  While,  itiU»,  I  Camp.,  389;  Edwards  on  Execution,  p. 
4  B.  ft  C.  328.  72. 

(3)  Taylor,  Er.,  {769;  »te  a.    19,  anU.  (9)  Alt  Mnidin  v.   Elayachamdatkil,  3  M..  239 

(4)  See  Code  v.  Braham,  3  Ex.,  18S.  (1882). 

(.')  yariKtt  T.  Leonard,  2  M.  ft  S.,  266  in  actions  (10)  Taylor,    Er.,    §    760;    see    s.  20,    atUe  ; 

by  the  trustees  of  bankrupts  an  admission  by  Roacot,  N.  P.  Et.,  69 :  Steph.  Dig.,  Art.  19 ;  this 

the  bankrupt  of  the  petitioning-creditor's  debt  cones  very  near  to  the  case  of  arbitration ;  ib., 

is  deemed  to  be  relevant  against  the  defendant ;  note  xiii. 

Steph.  Dig.,  Art.  18].  (11)  Wittiams  v.  /itne»,  1  Camp.,  364 ;  «e«  also 

(«)  Taylor,  Ev.,  {  769,  and  caees  there  cited  ;  Danid  v.  Pitt,  1  Camp.,  366n.,-  Pea.  Ad.  Cas.,  238  i 

«eeai*o  Ex  parte  Edtmrdt,  Re  T'oiiemacAe,  14Q.  as  to  the  applicability  of   the    role    in  criminal 

B.  0.,  416;  Ex  p«^«  ReveU,  Re  TofUmaeht,  13  cases,  see  «.  v.  MaUory,  18  Cox,  458  [the   accused, 

Q.  B.  D.,  720.  told  a  constable  that  his  wife   would  make  out  a 

(7)  Re  BntniuT,  19  Q.  B.  D.,  572.  list  of  certain  property ;  a  list  afterwards   made 

(8)  Steph.  Dig.,  Art.  18 ;  Ktmpland  v.  Mac-  out  by  her  and  handed  to  the  eonitable  in  (A« 
onley,  Peake,  95 ;  William)  v.  Bridget,  2  Stark.,  htubatid't  pretence  was  held  evidence  against  the 
42 ;  a«  to  admissions  of  an  ander-sheriff  or  bailiS  latter.  Coleridge,  C.  J.,  however,  expressly 
against  the  sheriff,  see  Snouiall  v.  Oaoirieke,  4  refrained  from  giving  an  opinion  upon  the  question 
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question  referred  to  be  one  of  law  or  of  fact ;  whether  the  person  to  whom 
reference  is  made,  have  or  have  not  any  peculiar  knowledge  on  the  subject ;  or 
whether  the  statements  of  the  referee  be  adduced  in  evidence  in  an  action  on 
contract,  or  in  an  action  for  tort.  "(I)  Whether  the  answer  of  a  person  thus 
referred  to  is  conclusive  against  the  party  is,  in  England,  a  matter  of  some 
doubt.(2)  They  will  not  be  so  conclusive  under  this  Act  unless  the  admission 
operates  as  an  estoppel.(3)  To  render  the  declarations  of  a  person  referred  to 
equivalent  to  a  party's  own  admission,  it  is  not  necessary  that  the  reference 
should  have  been  made  by  express  words  ;  but  it  will  suffice  if  the  party  bj 
his  conduct  has  tacitly  evinced  an  intention  to  rely  on  the  statements  as  co^ 
rect.  Therefore,  where  a  party  on  being  questioned  by  means  of  an  inter- 
preter, gave  his  answers  through  the  same  medium,  it  was  held  that  tlie 
language  of  the  interpreter  should  be  considered  as  that  of  the  party  ;  and 
that,  consequently,  it  might  be  proved  by  any  person  who  heard  ity  withont 
calling  the  interpreter  himself.(4) 

On  the  same  principle(5)  (though  as  a  general  rule,  the  affidavits,  deposi- 
tions or  viva  voce  statements  of  a  party's  witnesses  are  not  receivable  against 
him  in  subsequent  proceedings)  (6)  documents  or  testimony  which  a  party  has 
expressly  caused  to  be  made,  or  knowingly  used  as  true,  in  a  judicial  proceeding, 
for  the  purpose  of  proving  a  particular  fact,  are  evidence  against  him  in  subse- 
quent proceedings  to  prove  the  same  fact,  even  on  behalf  of  8tranger8.(7) 


Proof  of  ad' 

mlaaions 

against 

persons 

making 

tbemand 


21.     Admissions  are    relevant,  and   may  be  proved  as 
against  the  person  who  makes  them,  or  his  representative  in 

interest;   but  they   cannot  be  proved  by  or  on  behalf  of  the 

tSe^Miaif.  person  who  makes  them,  or  by  his  representative  in  interest, 
except(8)  in  the  following  cases: — 

(1)  An  admission  may  be  proved  by,  or  on  behalf  of, 
the  person  making  it,  when  it  is  of  such  a  nature 
that,  if  the  person  making  it  were  dead,  it  woxdd 
be  relevant  as  between  third  persons  under  section 
32. 

(2)  An  admission  may  be  proved  by,  or  on  behalf  of, 
the  person  making  it,  when  it  consists  of  a  state- 
ment of  the  existence  of  any  state  of  mind  or  body, 
relevant  or  in  issue,  made  at  or  about  the  time 
when  such    state   of    mind  or  body  existed,  and 


ti  the  priaoner  had  been  absent.]  .\»  t«  reference 
by  accused  to  examination  of  others  taken  in  his 
presence,  tet  Ross.  Or.,  487,  note  (E). 

(1)  Taylor,  Ev.,  $  761,  and   cases    there  cited. 

(2)  Taylor,  Ev.,  J  765;  in  which  the  author 
observes  that  ' '  the  purposes  of  justice  and  policy 
are  sufficiently  answered  by  throwing  the  bur- 
then of  proof  on  the  opposing  party  as  in  the  case 
of  an  award,  and  by  holding  him  bound  unless 
he  can  impeach  the  test  referred  to  by  clear  proof 
of  fraud  or  mistake." 

(3)  V.  8.  31,  Tpott. 

(4)  Taylor,  Ev.,  §  763 ;  Fahrigiu  v.  Motlyn, 
20  How.  St.  Tr.,  122,  123. 

(5)  The  following  class  of  cases    are  explained 


in  Boiltan  v.  RuUin,  2  Exch.,  665, 670,  as  in 
of  admissions  by  conduct ;  see  Ridiarii  t. 
MergaH,  4  B.  ft  S.,  641.  667,  668,  in  wkicfa  tks 
grounds  upon  which  such  evidenoe  is  admitted 
is  cmsidered. 

(6)  Oardntr  v.  MouU,  10  A.  ft  E.,  464 ;  BhOia 
v.  HuUe,  7  A.  ft  E.,  4S4 ;  Sichardt  v.  Jforfsm 
supra. 

(7)  BriehtU  v.  Huht,  supra ;  Omrihur  v.  Motit, 
supra ;  Boileau  v.  SuUin,  supn ;  Jticlmrii  v. 
Marfan,  supra ;  PrUckari  v.  BagAait,  20  L.  J., 
C.  P.,  161 :  11  C.  B.,  469;  WiiU  v.  DoMa^  8 
Ir.  L.  R.,  128 ;  Taylor,  Ev.,  {f  763,  764. 

(8)  Jftttcr  V.  Baint  Maiho,  19  A.,  76  (1»6): 
i.  c,  23  I.  A.,  106. 
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is  accompanied   by   conduct   rendering   its   false- 
hood improbable. 

(3)  An  admission  may  be  proved  by,  or  on  behalf  of,  the 
person  making  it,  if  ifc  is  relevant  otherwise  than 
as  an  admission. 

Illustrations. 

ja)    The  qnestioa   between  A  and  B  it,  whether  a  certain  deed  is  or  is  not  forged. 
A  nffirms  that  it  is  genuine,  B  that  it  is  forged. 

A  may   prove  a  statement  by  .A- that  the  deed    is  genuine,  and   B  may  prove  a- 
statement  by  A  that  the  deed  is  forged:  but  .4  cannot  prove  a  statement  by 
himKclf  that  the  deed  is  genuine,  nor  can  B  prove  a  statement  by  himself  that 
the  deed  is  forged. 
(4)    A,  the  captain  of  a  ship,  is  tried  for  casting  her  away. 
Evidence  is  given  to  show  that  the  ship  was  taken  out  of  her  proper  course. 
A  produces  a  book  kept  by   him   in  the  ordinary  course  of  his  business,  showing 
observations  alleged  to  have  been  taken  by  him  from  day  to  day,  and  indicat- 
ing that  the  ship  was  not  taken  out  of  her  proper  course.    A   may  prove 
these  statements,  because  they  would  be  admissible   between    third   parties,  if 
he  were  dead,  under  section  32,  clause  (2). 
(c)    A  is  accused  of  a  crime  committed  by  him  at  Calcutta. 
He  produces  a  letter  written  by  himself,  and  dated  at  Lahore  on  that  day,  <.nd 

bearing  the  Lahore  post-mark  of  that  day. 
Tlie  statement  in  the  date  of  the  letter  is  admissible,  because,  if  A  were  dead,  it 
would  be  admissible  under  section  Si,  clause  {i). 
li)    Ai»  aocosed  of  receiving  stolen  goods  knowing  them  to  be  stolen. 
He  offers   to    prove   that   he  refused    to  sell  them  below  their  value.     A  may 
prove  these  statements,  though  they  are  admissions,  because  they  are  explana- 
tory of  conduct  influenced  by  facts  in  issue, 
(e)    A  is  accused  of  fraudulently  having  in  his  possession  counterfeit   coin  which  he 
Imew  to  be  counterfeit. 

He  offers  to  prove  that  he  asked  a  skilful  person  to  examine  the  coin,  as  he  doubted 
whether   it  was  counterfeit  or  not,  and  that  that  person  did  examine  it   and 
told  him  it  was  genuine. 
A  may  prove  these  facts  for  the  reasons  stated  in  the  last  preceding  illustration. 

Principle. — This  section  is  an  affirmance  of  the  well-known  principle 
that  a  party's  admissions  are  only  evidence  against  himself  and  those 
claiming  through  him  and  not  against  strangers,  and  of  the  rule  of  law 
with  regard  to  self-regarding  evidence,  that  when  in  the  aeli-seroing  form  it  is 
not  in  general  receivable,  which  is  itself  a  branch  of  the  general  rule  that  a 
mitn^hallnot  be  allowed  to  make  evidence  for  himself.(l)  Not  only  would  it 
be  manifestly  unsafe  to  allow  a  person  to  make  admissions  in  his  own  favour 
which  should  affect  his  adver8ary,(2)  but  also  such  evidence  has,  if  any,  but  a 
very  slight  and  remote  probative  force.(3)  With  regard  to  the  exceptions  to 
this  general  role,  see  the  notes  to  this  section  and  thirty-second  section  post. 

(1)  Beot,  Ev.,  }  S19;  Norton,  £v.,  161,  and  p.  for  iiutance,  A'$  recollection  of  his  having  lent 

142.  M(M  (2),  (3)  *  (4),  poH.  B  the  money.     To  that  fact,  of  course,   A  cou 

(t)  A.,  T.  anitf  p.  107.  testify,  but  his  subsequent  assertions  add  nothing 

(3)  "  Xke   reason  of  the  mle  is  obvious.     If  to  what  he  has  to  say.     If,  on  the  other  hand, 

A  mji,  '  B  owea  me  money,'  the  mere  fact  that  A  had  said,'  £does  not  owe  me  anything,'  tliia  i* 

ht  mjt  so,  does  not  even  tend  to  prove  the  debt.  a  fact  of  which  B  might  make  use  and   which 

If  the  itateoent   baa  any  value  at  all,  it  must  might  be  decisive  of  the  case.  "     Steph.  Introd., 

!>•  dsrived  from  some  fact  which  lie*  beyond  it ;  164,   166 ;    Norton,  £v.,    161.     3a    Beet,     Ev... 
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a.  17  ("  Admission.  ")  a.  32  {Stattments  by  persons  who  eatmot 

B.  3   {"  Rdevant.  ")  be  called  as  witnesses.) 

a.  3  ("  Proof.  ")  s.  14  {StaUs  of  mind  or  body.) 

Steph.  Dig.,  Art.  16;  Best,  Ev.,  §§  619—520 ;  Norton,  Ev.,  151. 

OOMMBNTART. 
"As  against  "As    against  the   person   who  makes  them"    means   "as  against  the 

who^'ma^es  person  by  or  on  whose  behalf  they  are  made."(l)     Thus  if  admissions  are 
tbem."  made  by  a  referee  they  would  not  ordinarily  be  relevant  against  him  as 

' '  the  person  who  makes  them ' '  but  against  the  referor  on  whose  beh&lf 
and  as  whose  agent  they  are  made.  The  expression  "person  who  makes 
them ' '  must,  therefore,  mean  the  person  who  makes  them  either  personaUy 
or  through  others  by  whose  admission  he  is  bound.  With  the  exceptions  men- 
tioned in  the  notes  to  the  preceding  sections,  the  rule  is  absolute  that  an 
admission  can  only  be  read  against  the  party  making  it  and  that  party's 
representatives  in  intere8t.(2)  It  is  a  well-established  rule  of  law,  that  estop- 
pels bind  parties  and  privies,  not  strangerB,(3)  and  the  name  rule  applies  to 
all  admissions  and  not  to  estopples  only.  (4)  And  therefore  evidence  of  an 
admission  out  of  Court  by  an  arbitrator,  that  he  made  his  awftid  impro- 
perly, as,  for  example,  by  collusion  or  in  consequence  of  a  bribe,  is  not 
admissible  against  a  party  to  the  proceedings  in  support  of  an  application  to 
set  aside  the  award.(6)  The  principle  upon  which  the  rule  rests  that  the  ad- 
missions can  only  be  proved  as  against  the  party  has  been  already  oonadend, 
and  in  accordance  with  this  rule  it  has  been  held  that  where  the  accounts 
of  a  mortgagee  who  has  been  in  possession  are  being  taken,  his  inoome-tax 
papers  are  inadmissible  as  evidence  in  his  favour,  though  they  may  be  used 
against  him.(6)  Notwithstanding  the  provisions  of  this  section  and  the 
tMrty-second  section  post,  road- cess  returns  cannot,  under  s.  95  of  the  Road 
Cess  Act,  be  used  as  evidence  in  favour  of  the  person  submitting  them.(7) 
A  road-cess  return,  signed  by  one  of  the  plaintiff's  vendors  and  the  defendant, 
was  filed  by  the  plaintiff's  vendors.  It  consisted  of  two  parts,  in  one  of 
which  the  ]oint  properties  of  the  plaintiff's  vendors  and  the  defendant  were 
set  out,  and  in  the  other  the  properties  belonging  to  the  defendant  alone  were 
mentioned.  In  a  suit  by  the  plaintiff  for  some  lands  as  being  the  joint 
property  of  his  vendors  and  the  defendant,  the  latter  put  in  the  road-cees 
return  in  order  to  disprove  plaintiff's  allegation,  by  showing  that  the  lands 
were  included  in  the  second  part.  The  lower  Courts  had  relied  on  this  return. 
It  was  contended  in  appeal  that  it  was  inadmissible  under  s.  95  of  the  Road 
Cess  Act  being  evidence  in  favour  of  the  principal  defendant.  It  was,  however, 
held  that  the  road-cess  return  was  evidence  against  the  plaintiff  claiming 
through  his  vendor,  and  it  was  none  the  less  evidence  merely  because  by 
admitting  it  as  evidence  against  the  plaintiff  it  became  evidence  in  favour 
of  the  defendant.(8) 


■.  519.    lUust.  (a)  given  a  double  example  alioving  (4)  Section ;  supra  ;  PoweU,  £t.,  247. 

how  the  same  statement  may  be  used  against,  ($)    In  re  WhiMy,  aapn. 

but  not  for  the  interest  of  the  party  making  it.  (6)  Shah  Oholam  v.  Miusummvt  BmammM,  9  W. 

(1)  Su  Steph.  Dig.,  Art.  16.  R.,  27S  (1868). 

(2)  See  In  re  WhiUey,  L.  K.,  1  Ch.,  668,  584  (7)  Htm  Chund*r  r.  Kali  Prosmno,  9C  \f.  S^ 
(1891).  In  this  respect  a  distinction  most  be  1,  7  (1903),  in  which  also  the  qoestioD  of  the 
drawn  between  statements  under  the  preceding  returns  being  against  pecuniary  intoieBt  was 
sections  and  under  s.  32,  post.    Under  this  last  considered. 

section    the    statements    there   enumerated   are  (8)  Beni  Madkvb  v.  Vina  Bundhm,   3  C  W.  N., 

admissible  against  all  the  world.     Norton,   Ev.,  343  (1899).     5m  as  to  the  use  of  these   mtiuiM 

143.     Avudh  Beharee  v.  Bam  Baj,  18  W.  B.,  106  under  ss.  21,  32,  and  other  seotioDs  of  tUa  Act. 

( 1 872).  Hem  Chandra  v.  Kati  Prosanna,  30  C,  1033  (1903), 

(3)  Beant  v.  Rogers,  9  B.  &  C,  577,  686.  where  in  a  suit  for  enhancement  of  the  rent  <rf 
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No  definition  has  been  given  of    this    somewhat  vague  ezpie88iou.(l)"B«pi^ 
Whatever  scope  may  be  given  to  these  words,  it  is  apprehended  that  they  will  i!S^nt«r«st. " 
generally  speaking,   include  most  of  the  privies  in  blood,    law.  or  estate 
of  which  mention  has  been  already  made  in  the  twtes  to  sections  17 — 20,  ante. 

Though  admissions  may  be  proved  against  the  party  making  them,  it  is 
always  open  to  the  maker  to  show  that  the  statements  were  mist^aken  or  un- 
true except  in  the  single  case  in  which  they  operate  as  e8toppel8.(2) 

The  section  proceeds  to  specify  those  cases  in  which  an  exception  is  Bxoeptiona. 
permitted   to   the   general  rule  and   admissions  in  a  person's  own   interest 
sie  admissible  in  evidence.    The  first  clause  is  considered  under  the  thirty- 
second  section  post,  which  must  be  read  in  conjunction  with  it.    Illtals.  (o) 
and  (c)  refer  to  this  clause. 

' '  The  second  clause  has  received  no  illustration  in  the  Act ;  probably 
because  it  has  already  been  sufficiently  treated  of  in  the  fourteenth  section 
(ante)  under  the  head  of  '  facts,'  showing  the  existence  of  any  state  of  bodily 
feeling,  and  in  iUuttt.  {k),  {I),  and  (m)  thereto ;  which,  together  with  the  fwtes 
therein,  should  be  here  consulted.  The  fourteenth  section  merely  declared 
that  such  facts  are  relevant.  The  present  clause  shows  that  such  facts  or 
statements  may  be  proved  on  behalf  of  the  person  making  them,  notwith- 
standing the  general  rule  that  persons  cannot  make  evidence  for  themselves 
by  what  they  choose  to  say."(3) 

The  third  clause  provides  that  a  fact  which  is  relevant  under  the  sixth 
section  ante,  or  some  one  of  the  sections  following  it  shall  not  b«  rejected 
amply  because  it  assumes  the  form  of  an  admission.(4)  Ittustt.  (d)  and  (e) 
refer  to  this  clause.  "  Care  must  likewise  be  taken  not  to  confound  self- 
serving  evidence  with  ret  gestcB.  The  language  of  a  party  accompanying  an 
set  which  is  evidence  in  itself,  may  form  part  of  the  res  gesUe  and  be  receiv- 
able as  Buch."(6) 

It  was  held  in  the  undermentioned(6)  case  in  which  the  second  and  the 
fooith  defendants  sold  a  jote  to  the  first  defendant  and  subsequently  colluded 
with  the  plaintiff  and  denied  a  partition  which  had  taken  place  as  well  as  the 
sale,  that  the  statements  previously  made  by  them  which  went  to  show  that 
there  had  been  a  partition  and  they  had  changed  their  attitude  were 
admissible  under  the  third  clause  of  this  section  and  the  second  clause  of  the 
eleventh  section  of  this  Act. 

In  a  suit  against  an  insolvent  and  the  Official  Assignee  for  sale  of  mort- 
gaged property,  the  onus  is  on  the  plaintiff  to  prove  that  title-deeds  in  his 
possession  after  the  insolvency  were  deposited  with  him  as  security  before 
the  adjudication.  Evidence  of  admissions  by  him  at  an  earlier  date  than 
the  adjudication  to  the  effect  that  the  deeds  were  then  in  his  possession  are 
inadmissible  in  his  favour  under  this  section,  not  being  within  any  of  the 
exceptions  to  inadmissibility  named  in  this  section.  An  erroneous  omission 
to  object  to  such  evidence  does  not  make  it  admissible.(7)    Any  statement,  as 


Ulnqdui  tenure  road-ceas  retnnu,    though    not  Karumiar,  17  M.,  186  (1898),  «nd  ante  notes    to 

coocInnTe,  were  held  to  be  admiasible  in  evi-  a.  17 — 20  "  Sale  in  execution." 

deiwe  u  a  basia  on  which  to  aacertain  the  aaseta  (2)  See  ss.  31 — IIS  post, 

ct  the  taluq  and  (o  fix  a  fair  and  equitable  limit  (3)  Norton.Ev.,  1S2. 

o{  enhancement.  (4)  lb. ;    Field,    Ev.,  133 :    see     Feitowu    v. 

(I)  See  remarks  in    Itkan    Chunder   v.    Beni  Wittiamton,  H.  *  H.,  306;  r.  ante,  ss.  8  and  14 

JIadM),  24  C,  62,  72  (1896) ;  Viuuypoorna  Donee  and  notes  thereto. 

T.  Sufw   Poddar,  21  W.  R.,  148  (1874) ;  as  to  (S)  Best,  Et.,  f  620. 

the  meaning  of  the  tenns  ' '  representative' '  and  (6)  BOn  Oyaniusta  t.  MtusutmU  Mobarakun- 

")tgai  representatiT^  "  see  Badri  Samin  v.  Jai  neua,  2  C.  W.  N.,  91  (1897). 

£M*a,  16  A.,  483,  487  (1894);  Stroud's  Judicial  (7)  Hitter  ▼.  Babu  Madko,  19  .4.,  76    (1896) ; 

DictiODary,  674  (lt>90);  Cltathakeian  v.   Qmiinia  s.  c,  23  L  A.,  106. 
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to  rent  payable  for  a  holding,  made  by  a  person  in  a  sale- certificate,  which 
was  obtained  by  him  as  purchaser  of  the  holding,  at  a  sale  in  execution  of  a 
decree  against  the  former  tenant,  being  in  the  nature  of  an  admission,  cannot 
be  used  as  evidence  on  his  behalf,  as  such  a  statement  does  not  corns  with- 
in the  exceptions  to  this  section.(l) 

Oonfesaions.         '^'^  section  is  subject  to  the  special  provisions  relating  to  confessions 
enacted  in  the  twenty-fourth,  twenty-fifth  and  twenty-sixth  sections. (2) 

wbenorai  22.   Oial  admissions  as  to  the  contents  of   a  document 

Ss^Mm^""  are   not  relevant,  unless  and  until    the   party  proposing  to 
dMtunwata   pTove  them  shows  that  he  is  entitled  to  give  secondary  evi- 
are  relevant  ^gj^gg   of  the   Contents   of    such   document  under   the  rules 
hereinafter  contained,    or    unless  the    genuineness  of  a  docu- 
ment produced  is  in  question. 

Principle. — The  general  rule  is  that  the  contents  of  a  written 
instrument,  which  is  capable  of  being  produced,  must  be  proved  by  the 
instrument  itself  and  not  by  parol  evidence. (3)  An  exception  to  thu  rule 
prohibiting  the  substitution  of  oral  testimony  for  the  document  itself  exists 
according  to  English  law  in  favouj;  of  the  parol  admissions  of  a  party. 
The  admissions  being  primary  evidence  against  a  party,  and  those  claiming 
under  him,  are  receivable  to  prove  the  contents  of  documents  without  notice 
to  produce,  or  accounting  for  the  absence  of,  the  originals.(4)  The  principle 
npon  which  such  evidence  is  receivable  has  been  stated  to  be  that  what  a 
party  himself  admits  to  be  true,  may  reasonably  be  presumed  to  be  so, 
and  that  therefore  such  evidence  is  not  open  to  the  same  objection  which 
belongs  to  parol  evidence  from  other  sources,  when  the  written  evidence  might 
have  been  produced.(5)  But  the  correctness  of  this  reasoning  and  of  the 
decisions  founded  upon  it  has  been  questioned,  and  the  dangerous  consequences 
which  are  liable  to  follow  on  the  reception  of  such  evidence  have  been  pointed 
out.(6)  For  though  what  a  party  himself  admits  may  fairly  be  presum^  to  be 
true,  there  is  no  such  presumption  in  favour  of  the  truthfulness  of  the  evidence 
by  which  such  admission  must  be  proved. (7) 

8.  17  ("  Admitnon.  ")  as.  66,  66  (Rule*  as  to  giving  of  tieoniarg 

s.  3  ("  Document.  ")  evidence.) 

B.  3  ("  Relevant.  ")  s.  66,  cl.    (6)  (WritUn   admittiom  as  to 

B.  68  (Fads  Admitted.)  contents  of  documents.) 

8.  63  ("Secondary  Evidenu.") 


(1)  Ramani  Ptrihady.  Uahanlk  Adaiya,Zl  C.  alters  the  law  laid  down  in  Statterit  v.  Podf, 
380  (1903).  supra ;  Norton,  Ev.,  162. 

(2)  R.  V.  Bkairvb  Okundtr,  2  C.  W.  N.,  702  (7)  Tuylor,  Ev.,  §  411 ;  moreover,  ■■•rcording 
(1898).  to  Slallerie  v.  Pootey,  what  A  states  as  to  what 

(3)  Taylor,  Ev.,  {  ?96  ;  6S.  S9.  64,  91,  piw(  B,  a  party,  has  said  respecting  the  contents  of  a. 

(4)  Taylor,  Ev.,  {  410,  and  oases  there  cit«d  ;  document  which  B  has  seen  is  admissible ;  whibt 
Boscoe,  N.  P.  Ev.,  63  ;  Best,  Ev.,  }f  52S,  620,  what  A  states,  respecting  a  doc-ment  which  h> 
and  see  MtiUuhoruppa  Kaimdon  v.  Rama  PiUai,  himself  has  seen,  is  not  admissible,  although  la 
3  Had.  H.  C.   B.,  168  l(K>  (1866).  the  latter  case,  the  chance  of  error  is  single:  i  i 

(6)  Slatlerie  v.  Pooky,  6  M.  ft  VV.,  669,    per  the  former,    doable,  "  per  Reporter  in  9  Gsoa. 

Parke,  B.  B.,  601,  n.  c. ;  Darby  v.  (huely,  1  H.  ft  N.,  I  :  «» 

(6)  See  Taylor,  Ev.,  §  411,  and  observations  of  to  oral  testimony  by  thepartyto  thesanw  eSeei, 

Pennefather,  C.J.,  in  LawUte  v.  QveaU,  8  Ir.  Law  see  Farrow  v.  BbmfieU,  1  F.  ft  F.,  663 ;  H—mmm 

B.,  386,  cited,  ib.,  {  412,  and  in  Field,  Ev.,  134,  v.  Ltater,  12  C,  B.  N.  8.,  781 ;  as  to  tbe  a^jlie*- 

Cnnningham,  Ev.,  136 ;  the  views  there  expressed,  tion  of  the  rule  in  criminal  cas«s    see  BoMoe,  Or. 

have  been  adopted  in  the  present  section  which  Ev.,  12th  Ed.,  6. 

"'^H  Digitized  by  CjOOQIC 


[».  22.]  ADiuaaroNs  wtthoot  pbbjudiob.  145 

T«ylor,  Er.,  K  41ft-4U  ;  Roaooe,  N.  P.  Et.,  6$ ;  Field,  Ev.,  134 ;  Cunnmghfcm,  Ev.. 
l)5;Bo8ooe.  O.  Et..  12th  Ed.,  6;  Phipson.  Er.,  3rd  Ed..  1!)«.  480;  Powell,  Et..  346 
Nortoo,  Bt.,  152 ;  Best.  Et.,  f  §  525,  626. 

COMMBNTABT. 

When  the  existence,  condition,  or  contents  of  the  original  document  have  SStwawSte' 
been  proved  to  be  admitted  in  writing  by  the  person  against  whom  it  is  proved 
or  by  his  representative  in  interest^  snch  written  admission  is  admissible  ;(1) 
but  oral  admissions,  except  in  the  cases  abovementioned,  are  excluded  by  tjie 
present  section.  The  circumstances  under  which  a  party  is  entitled  to  give 
secondary  evidence  of  a  document  are  laid  down  in  sections  66, 66,  post.  "  Where 
the  question  is,  not  what  are  the  contents  of  a  document,  but  whether  the  docu- 
ment itself  is  genuine,  that  is  in  the  handwriting  of  the  party,  whose  writing 
or  signature  it  is  alleged  to  be,  evidence  may  of  course  be  given  to  prove  or 
disprove  the  forgery.  This  may  be  efiected  in  a  variety  of  ways  ;  by  the  party, 
sections  21,  70  ;  by  an  attesting  witness,  section  68  ;  by  the  oath  of  witnesses 
acquainted  with  the  handwriting ;  by  experts,  section  46 ;  or  by  comparison  of 
handwriting,  section  73,"  '*  Or  mdeu  the  genuinenets  of  a  document  frodueed 
it  m  miettion"  "The  effect  of  the  last  clanse  of  this  section  seems  to  be,  that 
if  Bucn  a  documoit  is  produced,  the  admissions  of  the  parties  to  it  that  it  is 
or  is  not  genuine  [even  thouf^  such  admissions  involve  a  statement  of  the 
contents  of  a  document]  may  be  received. "(2)  This  section  does  not,  it  is 
spiH^ended,  exclude  admissions  which  the  parties  agree  to  make  at  the  trial, 
in  which  case  it  becomes  unnecessary  to  prove  the  fact  so  admitted.(3) 

28.  In  Civil  ca8es(4)  no  admission  is  relevant  if  it  is  made  ^S^umSL 
either  upon  an  express  condition  that  evidence  of  it  is  not  to  ZuS^ 
be  given, (5)  or  under  circumstances  from  which  the  Court 
can  infer  that   the  parties  agreed  together(6)  that  evidence 
of  it  should  not  be  given. (7) 

Explanation. — Nothing  in  this  section  shall  be  taken  to 
exempt  any  banister,  pleader,  attorney,  or  vakil  from  giving 
evidence  of  any  matter  of  which  he  may  be  compelled  to  give 
evidence  under  section  126.(8) 

Princiide. — "  Confidential  overtures  of  pacification  and  any  other  offers 
«  pioptositions  between  litigating  parties,  expressly  or  impliedly  made  with- 
ov  f>re)udiee{9)  are  excluded  on  grounds  of  public  policy.    For  without  this 

(1)  8.  (6,  ol.  (6),  }NMl.  11,  per    Lord    EUenborough ;  <m   Xtylor,    Er., 

(2)  Nottoa,  Rt.,  1S3.  ''98,   and  pott. 

(3)  S.  58,  fott ;  Ciumingham,  Ev.,  136 ;  cf.  (8)  Namely,  the  matten  meotioned  in  pro- 
*W*  IbnMm  V.  Panata,  8  Bom.  H.  C.  B.,  A.  C.  visoe  (1)  and  («)  to  a.  126,  po»l :  tee  note*  to  that 
J.  163(187  J).  action. 

(4)  Tile  protection  given  by  this  leotiona  does  (g)  In  re  Bivtr  Sttamer  Oo.,  L.  R.,  6  Oh.,  822, 
CO*  extend  to  criminal  ease*,  «e<  «.  29,  pot.  As  827,  per  James  L.  J-,  "  does  not  '  withoot  pre- 
to  arbitratioi,  see  p.  7,  anlt.  jndioe  '  mean,  '  1  make  you  an  offer ;  il  you  do 

(M  Corg  T.  Bretkm,  4  C.  *  P.,  462.  not  accept  it,  this  letter  is  not  to  be  used  against 

(()  This  section,  as  drafted  in  the  original  Bill  me : '  "  <6.,  831,  832.  [Cited  in  Maihavrav  t. 

Motaioed    '  infer  that  t<  wm  Oe   tatetKHm  of  tht  (Mabliai,  23  B.,  177,    180  (1898).]     "Now    if 

feitic*  that  "  for  "  infer  that  the  fartia  agrttd  a  man    says  his  letter  is   without  '  prejudice.' 

i*''***'"^"  that  U  tantamount  to  saying,      '  I  make  you  any 

(7(  PUdoek  T.  tonata,  3  If .  ft  O.,  903,  918  i  offer  which  you  may  accept  or  not,  as  you  like  ; 

"*^  Dig..,  Art.  20,  adds,  "  or  if  it  vut  made  but  il  you  do  not  accept  it,  the  having  made  it 

*"*'  *««."     eteetlletk  t.  De  Tatttt,  4   (3amp.,  is  to  have  no  effect  at  all, ' "  per  Mellish,  L.  J. 
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protective  rule  it  would  often  be  difficult  to  take  any  steps  towards  an  ami- 
cable compromise  or  adjustment ;  and,  as  Lord  Mansfield  has  observed,  all 
men  must  be  permitted  to  buy  their  peace  without  prejudice  to  tbem  should 
the  ofEer  not  succeed ;  such  offers  being  made  to  stop  litigation,  without 
regard  to  the  question  whether  anything  is  due  or  not."(l)  It  is  most  im- 
portant that  the  door  should  not  be  shut  against  compromi8e8.(2)  When  a 
man  offers  to  compromise  a  claim,  he  does  not  therebj  necessarily  admit  it, 
but  simply  agrees  to  pay  so  much  to  be  rid  of  the  action. 

8.  17  ("  Admission.  ")  a.  3  ("  Bviienee.") 

8.  8  ("  Rdeeant.")  s.  126  {Profetaionat   Communieationt.) 

Steph.  Dig.,  Art.  20;  Taylor,  Et.,§§  774.  796—797,798,799;  Boscoe,  N.  P.  Ev.,  62, 
98;  Povell,  £▼.,  303;  Phillips,  Ev.,  326,  328 ;  Cordeiy's  Law  relating  to  Solieitors, 
2ncl  Ed.,  83. 

COMMBNTART. 
*«|"'Hirton8  AdmissionB  either  verbal  or  in  writing  by  way  of  compromise  or  during 

pr«)adio«.  treaty  are,  if  made  under  the  circumstances  mentjoned  in  the  section, 
protected.  Generally,  neither  letters  written  without  prejudice  nor  replies  to 
such  letters,  though  not  similarly  guarded,  can  be  used  as  evidence  against 
the  parties  writing  them.(3)  Thus  a  letter  marked  "without  prejudice,'  pro- 
tects subsequent(4)and  even  pre^ou8(5)  letters  in  the  same  correq»ondence. 
Such  letters,  however,  are  only  protected  if  bond  fide  written  with  a  view  to 
a  compiomise.(6)  Thtis  a  letter  "  without  prejudicie,"  which  contains  a  threat 
against  the  recipient  if  the  ofEer  be  not  accepted,  is  admissible  to  prove 
such  threat.(7)  So  also  if  the  admission  be  merely  of  a  collateral  or  in- 
different fact,  such  as  the  handwriting  of  a  party,  which  is  capable  of  easy 
proof  by  other  means,  and  is  not  connected  with  tiie  substantial  merits  of  the 
cause,  it  will  be  received,  eyen  though  made  pending  negotiations  ;(8)  as  also 
will  offers  without  prejudice  if  the  offer  has  been  accepted.(9)  For  if  the 
terms  proposed  in  such  a  letter  are  accepted,  a  complete  contract  is  established 
and  the  letter,  although  written  without  prejudice,  operates  to  alter  the  old 
state  of  things  and  to  establish  a  new  one.  A  contract  u  constituted  in  respect 
of  which  relief  by  way  of  damages  or  specific  performance  would  be  given.(lO) 
The  mere  fact  that  a  document  is  stated  to  have  been  written  "  without 
prejudice"  will  not  exclude  it.  The  rule  which  excludes  documents  marked 
"without  prejudice"  has  no  application,  unless  some  persons  is  in  dispute 
or  negotiation  with  another,  and  terms  are  offered  for  the  settlement  of  the 

teeaiao   Walker  v.  Witthtr,  23  Q.  B.  D.,  336,  331,  was  held  to  protect  a  previous  letter  not  expRMcd 

per  Lindley,  L.  J.  to  be  "  without  prejudice  ' '  on  the  ground  that 

(1)  Taylor,  Et.,  $  796,  and  see  ib.,  {  §  774,  796  the  aecond  letter  wa«  to  be  taken  as  »  poitacript 
797,  and   oaaea  there  cited :  Roecoe,  N.  P.  £v.,  to  the  former. 

62,  63 ;  Steph.  Dig.,  Art.    20 ;  Powell,Ev.,  300  ;  (8)  Omct  v.  Baynton,  21  8d.  Jour.,  6J1,    cited 

PhiUipe,  Et.,  326.  in  Cordery,  83.     In  the  caw  of  Hieis  x.  TTkomf- 

(2)  PerBowen,  L.  J.,  in    Walker    v.    Wilsher,  son,  "  Time*,  "  l»th  Jan.  1867,  a  lawyer's  clok, 
•opra.  sued  for  breach  of  promise  of    marriage,  aoof^t 

(3)  Roscoe,  N.  P.  Et.,  62 ;  Paddock  r.    Forres-  to  exclude  his  love-letten  because  he  had  beaded 
ter,  3  M.  ft  G.,  803 ;  Hoghton  t.  Hoffltlon,  IS  Beav.,  them  all  "  without  prejudice.  " 

278,  321 ;  Walker  r.  WiUker,  supra.  (7)  Kurtz  t.  Spence,  68  L.  T.,  438. 

(4)  Paddock  v.    Forrester,  supra;    Re   Harris,  (8)  WtMridgev.Ken*ison,l  Esp.,  143;  see  abo 
44  L.  J.,  Bkcy.,  33.     "  It  is  not  necesaty  to  go  per  Lord  Kenyon,  C.  J.,  in    Turner   t.  BaiUam, 
on  putting  '  without  prejudice  '  at  the  head   of  2  Esp.,  474. 
every  letter,  "  ib.  ;  Walktr  t.    Wilsher,   supra,  (9)  Walker  v.  Wilsher,  supra.  337 ;  In  re  tUvtr 


% 


387. 


Sleatner  Co.,  L.  R.,  6  Ch.,  822 


(6)  Psatcet  T.  Harper,  26    W.  R.  (Eng.),  109.  (lO)  Per  Lindley,  L.  J.,   in   Walker  v.  WiUker. 

In  this  ease  a  second  letter  ' '  without  prejudice  "       28  Q.  B.  D.,  336,  at  p.  337. 
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dispute  or  negotiation.(l)  Furtbei,  an  admission  without  prejudice  may  be 
used  against  the  party  making  it  where  it  is  made  subject  to  a  condition 
which  has  been  performed  by  the  other  party.  Thus  in  a  suit  on  a  bill  of 
exchange,  where  the  defendant  stated  in  a  letter  to  the  plaintifi  that  he  had  not 
bad  notice  of  ihe  dishonour  of  the  bill,  but  that  if  the  debt  was  accepted  with- 
out costs,  he  would  give  the  plaintiff  a  cheque  for  it,  and  the  plaintifE  thereupon 
discontinued  the  action  on  payment  of  costs,  it  was  KM  that  the  plaintifE  was, 
in  a  second  action  on  the  bill,  entitled  to  use  the  letter  in  proof  of  waiver  of 
notice  of  dishonour.  The  first  action  being  discontinued  before  the  second  was 
b^nn,  the  conditional  waiver  became  absolute  and  the  letter  admissible  in 
evidence.(2)  Letters  without  prejudice  cannot,  without  the  consent  of  both  par- 
ties, be  read  on  a  question  of  costs  to  show  willingness  to  settle  ;  although  the 
mere  fact  and  date  of  such  letters  or  negotiations,  as  distinguished  from  their 
contents,  may  sometimes  be  received  to  explain  delay.(3)  "  Perhaps,  also,  an 
ofier  of  compromise,  the  essence  of  which  is  that  the  party  making  it  is  willing 
to  submit  to  a  sacrifice,  or  to  make  a  concession,(4)  will  be  rejected,  though 
nothing  at  the  time  was  expressly  said  respecting  its  confidential  character,  if 
it  clearly  appears  to  have  been  made  under  the  uith  of  a  pending  treaty,  into 
which  the  party  has  been  led  by  the  confidence  of  an  ananjgement  being 
efkcted."(5)  But  in  the  absence  of  any  express,  or  strongly  implied,  restriction 
as  to  confidence,  an  ofier  of  compromise  is  clearly  admissible  and  may  be  mate- 
rial as  some  evidence  of  liability  :(6)  although  it  may  not  be  proper  to  enquire 
into  the  terms  ofiered(7)  though  it  must  still  be  borne  in  mind  that  such  an  ofier 
may  be  made  for  the  sake  of  purchasing  peace  and  without  any  admission  of 
liability.  Much  depends  upon  the  circumstances  of  the  case.(8)  The  rule  does  not 
apply  to  admissions  made  before  an  arbitrator;  for  though  in  this  last  case,  the 
proceedings  are  said  to  be  before  a  domestic  foriun,  yet  the  parties  are,  at  the 
time,  contesting  their  rights  as  adversely  as  before  any  other  tnbunal.(9)  It  has, 
however,  been  held  that  nothing  which  passes  between  the  parties  to  a  suit  in 
any  attempt  at  arbitration  or  compromise  should  be  allowed  to  efiect  the 
lightest  prejudice  to  the  merits  of  their  case  as  it  eventually  comes  to  be  tried 
before  the  Court.  No  presumption  can  be  raised  against  a  party  to  a  suit  from 
his  refusal  to  withdraw  from  the  determination  and  submit  to  arbitration.(lo) 

24.   A   confession    made  by    an   accused   person  is  ir-  oonfeasioB 
lelevant  in  a  criminal  proceeding,  if  the  making  of  the  con-  ^dS^^it, 
fession  appears  to  the  Court  to  have  been  caused  by  any  in-  ^^S^Sf 
ducement,  threat,  or  promise,  having  reference  to  the  charge  ^uS*"* 
against  the  accused   person,   proceeding  from   a   person  in  ^^iJS^ng. 
authority,  and  sufficient,  in  the  opinion  of  the  Court,  to  give 
the  accused  person  grounds  which   would   appear    to  him 


ID  MadhavTttv    t.    0«ia6Aat,   33  B.,  177,  180  Thomat  r.  Morfan,  2  C.  M.  *  R.,  496. 

(ISlie),  citing /m  re  Ai«n«rey;Ezparte0ott  (1893),  (8)  Field,  Er.,   136;  «ee  alio  obserratioiu  of 

2  ().  B.,  US.  Lord  St.  Leonards  in  Jordm  v.  Money,  S  H.  L.  C, 

(2)  BoUtworth  v.  DindtdaU,  19  W.  R.    (Eng.),  245  :  "  when  an  attorney  goes  to  an  advene  party 
?W.  irith  a  view  to  a  conapromise,  or  to  an  action,  you 

(3)  Waibr  t.  Wilther,  23  Q.  B.  D.,  335  ;  Me,  must  always  look  with   very  great  care  at  his 
•lowever,  WiOiawu  v.  Tlumat,  31  L.  J.,  Ch.,  874.  evidence  of  what  then  occurred.  " 

(4)  Tkomum  ▼.  AtuUn,  2  D.  Ic  R.,  361.  (9)  Doe  d.  Uoyd  v.  Bvant,  3  0.  &  P..  $19 :  the 
(6)  WaUridfe  \:  Kenniton,  1  Esp.,  144 ;  Taylor,  admissions  may  be  proved  by  the    arUtrator ; 

E».,  i  796.  Orefory  v.  Howard,  3  E»p.,  113  ;  Taylor,   Ev., 

(6)  WaHae*  v.  Smatt,  I  M.  ft  M.,  446 ;     WatU  ]{  798,  799 ;  Roscoe,  N.  P.  Et.,  68  (  a»  to  crimin- 
»•  UmoH,  id.,  447    ii.  ;lNieicUon  v.    .Smilh,    3  ating  answers,  tee  s.  132,  JXM<. 

SUA.  B.,  129;  Taylor,  Ev.,  {  796.  (10)  Mohabeer  Singh  r.  Dhujio   S.njA,  20  W. 

(7)  Hardint  v.  JoHet,  1  T.  ft  0.,  136 ;  Me  also  R.  172   (1873). 
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reasonable  for  supposing  that  by  making  it  he  would  gain 
any  advantage  or  avoid  any  evil  of  a  temporal  nature  in 
reference  to  the  proceedings    against  him. 

Principle. — The  ground  upon  which  confessions,  like  other  admissions,  are 
received,  is  the  presumption  that  no  person  will  voluntarily  make  a  statement 
which  is  against  his  interest  unless  it  be  true.(  1 )  But  the  force  of  the  confession 
depends  upon  its  voluntary  character.(2)  The  object  of  the  rule  relating  to  the 
exclusion  of  confessions  is  to  exclude  all  confessions  which  may  have  been 
procured  by  the  prisoner  being  led  to  suppose  that  it  will  be  better  for  him  to 
admit  himself  to  be  guilty  of  an  ofEence  which  he  really  never  committed.(3) 
There  is  a  danger  that  the  accused  may  be  led  to  criminate  himself  falsely. 
The  principle  upon  which  the  confession  is  excluded  is  that  it  is  under  certain 
conditions  testimonially  untrustworthy. (4)  Moreover,  the  admission  of  such 
evidence  would  naturally  lead  the  agents  of  the  police,  while  seeking  to  obtain 
a  character  for  activity  and  zeal,  to  harass  and  oppress  prisoners,  in  the 
hope  of  wringing  from  them  a  reluctant  confession.(5) 

ts.  17—22  (AdmiMion.)  a.  28  {Confeuion  after  removed  of  imprtMio* 

B.  8  ("  SeUvant.  " )  earned  by  indMwmtnt.) 

s.  8  ("  Court.  ")  8.  80  (Pretumpiion  at  to  document  purportnt 

to  be  a  confession.) 

Steph.  Dig.,  Arts.  21—23  ;  Taylor,  Et.,  §§  862—906 ;  Best.  Er.,  §§  551—553 ;  3  Rom., 
Or..  440—499 ;  Powell,  Ev.,  310—321 ;  Phipson.  Ev.,  3rd  Ed.,  227—238  ;  WUU,  Er., 
210—216;  Norton,  Ev.,  154— 164;  Cr.  Pr.  Code,  eg.  163,  343;  Roscoe.  Cr.  Ev.,  12th  Ed., 
34 — 49.  A  Treatise  on  the  admissibility  of  Confession  and  Challenge  of  jurors  in  criminsl 
oases  in  England  and  Ireland  by  Henry  H.  Joy ;  Wigmore,  Ev,  j  822,  el  teq. 

COMBIBNTART. 

In  the  first  place  an  important  question  arises  as  to  the  meanii  g  li  these 
words  and  as  to  the  person  on  whom  the  onus  rtsts  of  showing  that  the  confes- 
sion was  volimtary  or  involuntary.  The  use  of  the  word  "  appears,"  it  has  been 
Baid,(6)  seems  to  show  that  this  section  does  not  require  positive  proof  (witb- 
in  the  definition  of  the  third  section)  of  improper  inducement  to  justify  the 
rejection  of  the  confession  :  such  word  indicating  a  lesser  degree  of  probability 
than  would  be  necessary  if  "  proof  had  been  required.  A  confession  may, 
it  has  been  argued,  appear  to  the  Judge  to  have  been  the  result  of  inducement 
on  the  face  of  it  and  apart  from  direct  proof  of  that  fact,  or  a  Court  might 
perhaps  in  a  particular  case  fairly  hesitate  to  say  that,  it  was  proved  that  the 
confession  had  been  unlawfully  obtained  and  yet  might  be  in  a  position  to 
say  that  such  appeared  to  it  to  have  been  the  ca8e.(7)  It  is,  however,  to  be 
observed  that  if  the  word  "  appear"  is  to  be  placed  in  opposition  to  the  term 


(1)  Ttylor,  Ev.,  {  880  ;  Fhillipps  ft  Arn.,  in  R.  v.  SeoU,  1  D.  A  B.,  47.  48 ;  and  Tayloc, 
Ev.,  401  ;  Boct,  Ev.,  {  824  :  V.  autt,  p.  l09,  note  Ev.,  {  874 :  K.  v.  NiAadtcip  Qamami,  1  B.  L.  B^ 
(6) ;  Wills,  Ev..  102.  0.  S.,  18,  22,  28  (1868) ;  R.  v.  Tkomuu,  7  C.  *  P.. 

(2)  Taylor,  Ev.,  {§  872,  874  ;  ue  remarks  in  it.  348. 

V.  Thompson,  L.  B.  (1893),  2  Q.  B.  at  p.  IS.  (4)  Wigmore,  Ev.,  §  822. 

(3)  3  Bom.,  Cr.,    442 ;  per  LitUedale,  J.,  in  R.  (8)  Taylor,  Ev.,  §  874. 

V.  Court,   7  C.  *  P.,  48« ;  but  in    R.  v.    BaUry,  {«)  R.  v.  BaswoHIa,   28  B..  168  (1900) ;  «.  c. 

2  Den.  a  C,  430^    Lord  Campbell,  C.  J.,  said :  2  Bom.     L.    R.,   761,    766.     On  tliia   and  wbat 


'  The  reason  is  not  that  the  lav  supposes  that  follows,  M<  the  able  article  by  * '  Lex  "  in  2 

the  statement  will  be  false,  but  that  the  prisoner  L.  R.,  187,  as  also  an  article  by  another   coatri 

has  made  the  confession  under  a  bias,  and  that,  butot  at  p.  217. 
therefore,  it  would  be  better  not  t<>  submit  it  to  (7)  R.  v.  BaswuUu,  snpis. 

the  jury.    But  tee  also  I.ord  Campbell's  dictum 
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"  proof,"  there  may  be  discrepancy  between  the  terms  of  this  section  and  the 
eightieth  section  in  the  case  of  recorded  confessions  which  are  presumed  to  be 
voluntary  imtil  disproved  to  be  so.  Perhaps,  therefore,  it  would  be  more 
correct  to  say  that  as  under  the  third  section  prudence  is  to  determine 
whether  a  fact  exists  or  not,  the  use  of  the  word  "  appear,"  while  requiring 
proo^  indicates  that  a  less  degree  of  such  proof  is  required  in  this  than  in 
other  cases.  By  whom  then  must  the  existence  or  non-existence  of  the  induce 
ment,  threat  or  promise  be  proved  or  made  to  appear  ?  Is  the  confession  to 
be  presumed  to  be  voluntary  until  the  contrary  be  shown,  or  must  the  prosecu- 
tion in  all,  or  if  not  in  all,  in  what  cases  establish  its  voluntary  character 
before  it  can  be  admitted  in  evidence  ?  This  subject  is  one  of  considerable 
difficulty.  In  England,  the  case-law  is  not  uniform.  It  has  been  held  that  a 
confession  is  presumed  to  be  voluntary  unless  the  contrary  is  shown(l)  with  the 
result  that  it  is  prima  facie  admissible,  and  can  only  be  excluded  when  it  is 
proved  or  made  to  appear  that  the  confesaon  was  not  voluntary.  On  the 
otha  hand,  it  has  been  held  that  the  material  question  is  whether  a  confession 
has  been  obtained  by  imi>roper  inducement ;  and  the  evidence  to  this  point 
being  in  its  nature  preliminary,  is  addressed  to  the  Judge,  who  will  require 
the  prosecutor  to  show  affirmatively,  to  his  satisfaction,  that  the  statement  was 
not  made  under  the  influence  t>f  an  improper  inducement  and  who  in  the  event 
of  any  doubt  subsisting  on  this  head,  will  reject  the  confeHion.(2)  In  the 
Crown  case  reserved  R.  v.  Thomp8on,(3)  the  head-note  of  the  report  states  the 
decision  to  be  that  in  order  that  evidence  of  a  confession  by  a  prisoner  may 
be  admissible,  it  must  be  affirmatively  proved  that  such  confession  was  free 
and  voluntary,  and  this  view  of  the  decision  has  been  adopted  in  the  last 
edition  of  Roecoe  on  Criminal  Evidence.(4)  No  doubt  the  Court  stated  that 
the  test  by  which  the  admissibility  of  a  confession  may  be  decided  was — had 
it  been  proved  affirmatively  that  the  confession  was  free  and  voluntary.(5)  But, 
ag  was  pointed  out  in  the  last  edition  of  this  book,  the  proposition  in  the  head- 
note  appears,  when  the  whole  case  is  considered,  to  be  too  broadly  laid  down. 
In  the  case  it  is  stated  that  there  was  ground  for  8U8picion,(6)  and  Cave,  J., 
who  delivered  the  judgment  of  the  Court,  says  later  on  :(7)  "  I  prefer  to  put  my 
judgment  on  the  ground  that  it  is  the  duty  of  the  prosecution  to  prove  in  ease 
of  aimbt  that  the  prisoner's  statement  was  free  and  voluntary."  It  has  been 
said  that  this  section  was  intended  merely  to  reproduce  the  English  law, 
and  that  the  word  "appears"  occurs  in  Art.  22  of  Sir  James  Fitcjames 
Stephen's  Digest  of  the  Law  of  Evidence  as  it  does  in  this  section.(8)  However 
this  may  be,  the  law  of  this  country  is  contained  in  the  present  section 
which  must  be  fairly  construed  accoriiing  to  its  language  in  order  to  ascer- 
tain what  that  law  is. 

Firstly,  as  regards  judicial  confessions,  the  Criminal  Procedure  Code  con- 
tains provisions  as  to  the  manner  in  which  they  should  be  recorded. 

Confessions  of  accused  persons  recorded  by  Magistrates  are  admissible  in 
evidence,  subject  only  to  the  provisions  of  sections  164  and  864  of  the  Criminal 
Procedure  Code.  The  first  of  these  sections  provides  that  any  Magistrate,  not 
Wng  a  police-officer,  may  record  a  confession  made  to  him,  while  a  case  is  under 
investigation  by  the  Police,  or  at  any  time  afterwards,  before  the  commence- 
ment of  the  enquiry  (preliminary  to  committal  to  the  Court  of  Sessions)  or  trial. 


(1)  B.  V.  William*,  3  Rm*.  Cr.,  497  ;  «ee  akj  prisoner  was  not  obtained  from  him  by  improper 

B.  T.  CUva,  4  a  A  P.,  221 :  «.  v.  Sunlkiwi,  4  means.  "     Taylor,  Br.,  8th  Ed.,  f  872. 

C.  k  P.,     548;    Roww;,  Cr.  Et.,  S3,  11th  Ed. ;  (3)  1893,  2  Q.  B.,  12. 
Twld,  Et.,   6th  Ed.,  13S.  (4)  12th  Ed.,  p.  49. 

(2)  R.    V.   Warrintham,  2  Den.   C.  C,  447  n,  (6)  1893,  2  Q.  B.,  at  p.  17. 
There  Parke,  B.,  said  to  connsel  for  the  prosecu-  (6)  lb.  at  p.  17. 

tiJO    "Ton    are   boood  to  satisfy  me  that  the  (7)  76.  at  p.  18. 

roofessioD   which  you  seek  to  use   against    the  (8)  2  Bom.  I.  R..23(. 
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Such  confessioos  must  be  recorded  and  signed  in  the  manner  provided  in  sec- 
tion 364.  The  Magistrate  referred  to  in  section  164  is  a  Magistrate  other  than 
the  Magistrate  by  whom  the  case  is  to  be  inquired  into  or  tried.(l)  If  the  con- 
fession is  made  before  a  competent  Magistrate  who  is  making  the  preliminary 
enquiry,  it  is  sufficient  if  the  provisions  of  section  364  are  complied  with.(2) 
But  a  record  is  unnecessary  when  a  confession  is  made  in  Court  to  the  o£Bret 
trying  the  case  at  the  time  of  trial  where  the  accused  can  be  convicted  on  the 
plea  of  guilty.  (3)  It  is  important  that  a  Magistrate  before  recording  the  con- 
fession of  an  accused  person  then  in  custody  of  the  police  should  ascertain 
how  long  the  accused  has  been  in  custody.  If  there  is  no  record  of  that  fact 
the  Sessions  Judge,  before  holding  the  confession  relevant  under  the  twentv- 
fourth  section  should  send  for  the  Magistrate  and  satisfy  himself  on  t&e 
point. (4)  The  question  of  the  admissibility  of  confessions,  irregularly  record- 
ed, has  been  much  simplified  by  the  provisions  of  section  533  of  the  Criminal 
Procedure  Cod&  In  cases  coming  within  that  section,  the  Court  may  supple- 
ment the  defective  record  by  taking  oral  evidence  that  the  accused  person 
duly  made  the  statement  recorded,  notwithstanding  the  provisions  of  section 
91,  j)08t.{5)  If  the  defects  in  the  record  cannot  be  cured  under  this  section, 
no  secondary  evidence  can  be  given  of  a  confession  under  section  164.(6) 
Section  533  will  not  render  a  confession  tAken  tander  section  164  admissible 
where  no  attempt  has  been  made  to^conform'  to'the  provisions  of  the  latter 
8eotion.(7) 

Under  section  80  of  this  Act  whenever  any  document  is  produced  before  any 
Court  purporting  to  be  a  statement  or  confession  by  any  prisoner  or  accused 
person  taken  in  accordance  with  law  and  purporting  to  be  signed  by  any 
Judge  or  Magistrate,  the  Court  shall  presume  that  the  document  is  genuine : 
that  any  statements  as  to  the  circumstances  under  which  it  was  taken  (as 
that  the  confession  was  volimtary)  purporting  to  be  made  by  the  person 
signing  it,  are  true,  and  that  such  evidence,  statement  or  confession  was  dnlv 
taken.  This  formal  certificate  is  all  that  the  law  in  strictness  requires,  and  i» 
primd  facie  evidence  of  the  voluntary  character  of  the  confession.  It  is  the 
duty  of  the  Magistrate  to  satisfy  himself  that  the  confession  is  not  excluded 
by  this  8ection.(8)     It  is  to  be  feared,  however,  that  such  certificates  are  often 

(1)  K.  T.  Jttoo,  2S  W.  B.,  Cr.,  16(1876).     In  with  «t«tement«andoonf««siona  made  in  the  eoona 

thematter<rf BeAari ffa/dsSC,  L.  B.,238(1879);  of  a  preliminary  enqniry  and  did  not  applr  to 

Kriahno  M<mee  v.  R.,  6  C.  L.  R.,  289  (1880) ;  confeMions  recorded  nnder  a.  12S  (  164  of  prMent 

i?.  T.  Anunlram  Sinfk,  S  C,  9M,  F.  B.  (1880),  Code  ).     S.  v.  Sai  Ratan,  10  B.  H.  C.  B..  IM 

followed  in  R.  t.  Yahib  JTAan,  5  A.,  2S3  (1883) ;  (I87S) ;  eonaequently  ■when  a  confessioo  taken  oa- 

the  proTitiona  of  e.  164,  however,  have  no  appli-  der  a.  122,  waa  inadminlble  in  evidence  oral  eti- 

oation  to  itatemento  taken  in  the  couree  of  a  denoe  waa  excluded  by  a.  81,  poj<,ib.;£.  T.5kt(f«, 

poliee-inTcatigatlon  in  the  town  of  Calcutta ;    S.  1  B.,  219  (1876) ;  R.  r.  Man*  Tamolee,  4  C,  «9< 

▼.  Namaikub  Milter.  16  C,  696  (1888),  toUowed  (1879) ;  contra  R.  ▼.  Ramanftyya,  2  M.,  5  (1878) 

in  R.  T.  Funm  Babofi,  21   B.,  498  (1896).     A  bat  irregularly  recorded  confemoiu  and    itate- 

Deputy  Magiatrate  ahonld  not  act  at  Magistrate  menta  nnder  either  aa.  164  or  364  of  the   preeent 

in  a  oaae  in  which  he  b  Umaelf  the   pnMeeiiior,  Act  may  either  be  (I)  remediable  nnder  a.  S33  oi 

and  take  oonfeasiona  of  priaonera  before  himaeU ;  (2)  not.     In   the  oaae  of  (1),  oral  evidence  ia  ad- 

R.  T.  BoidmaA  Singh,  3  W.  R.,  Cr.,  29(1866).  miaaible;  in  the  oaae  of  (2),  itit  admiaaibleataBy 

(2)frMftiioJfaii«v./i.,  6C.  L.  R.,289  (1880);  rate  in  the    oaae  of   an   irregnlar  record   oader 

it.  V.  AnumlramBingttjSapn ;  R.  v.  Yaknb  Kkan,  a.  164  (v.  next  MM), 
anpra.  (6)  R.  r.  Viran,  9  H.,  224  (1886) ;  Jai  iTansm 

(3)  In  the  matter  of  Clmmman  Shah,  3  C,   766  v.  R.,  17  C,  862  (1890). 
(1878).  (7)  R.  ▼.   Ftmii,  anpra;  Jai   Sarafan  Kai  r. 

(i)  R.  T.  Narayan,  26  B.,  643  (1901).  R.,  supra;  latter  caae  diaaented  from  in  R.  t. 

(6)  Or.  Pr.  Code,  a.  6SS:  thj*    aeotion  applies  Vttram  Babaji,  21   B.,  496,  601  (1896). 
to   ronfeaaiona  and    statements  recorded  nnder  (8)  R.  v.  A'oniyaii,  26  B.,  643    (1901);   K.  v. 

both  as.  164  and  364 1  the  corresponding  aection  Jaiub  Dot,  27  C,  296 ;  a.   c,  4  C.  W.  \.,   lt>  : 

of  the  old  Code  (a.  346,  Aot  X  of  1872)  dealt  only  S.  v.  Battcanfa,  anpra.     ^«e  Circular  of  Boaba; 
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not  worth  much  as  evidence  of  the  absence  of  inducement.  Assuming  that 
a  piisonei  has  been  induced  to  confess,  he  will  not  unlikely  assuie  the  recoiding 
Magistrate  that  his  confession  is  quite  voluntary,  knowing  that  he  will  leave  the 
Magistrate's  presence  in  the  custody  of  the  police  and  remain  in  their  cha^e 
for  many  days  to  come.(l)  In  the  case  of  extra-judicial  confessions  there  is  no 
snch  frimd  facie  evidence  as  that  afforded  by  the  certificate.  In  both  cases, 
however,  there  is  to  be  considered  the  effect  of  the  word  "appear"  in  this 
section.  This,  as  already  stated,  does  not  connote  strict  proof.''  Still, 
although  very  probably  a  confession  may  be  rejected  on  well-groimded  conjec- 
ture, tiiere  must  (imless  the  onus  lies  upon  the  prosecution)  be  something 
before  the  Court  on  which  such  conjecture  can  re8t.(2)  In  the  first  place,  does 
the  oniu  lie  upon  the  prosecution  in  all  cases  to  prove  that  a  confession  is  volun- 
tary before  it  can  be  used  in  evidence  ?  If  this  be  the  law  in  England, 
which  is  doubtful,  it  has  been  held  that  such  a  rule  does  not  prevail  in  this 
country.  In  the  absence  of  evidence,  it  is  not  to  be  presumed  that  a  statement 
objected  to  on  the  ground  of  its  having  been  induc^i  by  illegal  pressure  is  in- 
admissible. (3)  To  require  as  the  criterion  of  admissibility  affirmative  proof 
that  a  duly  recorded  and  certified  confession  was  free  and  voluntary  is  not 
consistent  with  the  termsof  this  Act  or  with  previous  decisions  or  practice.  (4) 
If  it,  however,  "appears"  that  the  confession  is  not  volimtary,  it  must  be 
excluded.  Unless  this  is  disclosed  by  the  evidence  for  the  prosecution  the 
onus  of  establishing  this  fact  will  be  upon  the  accused — a  fact  which  in  a  large 
number  of,  if  not  in  most  cases,  the  accused  will  not  be  in  a  position  to 
establish.  It  is  in  this  connection  that  the  question  of  the  retraction  of  con- 
fessions becomes  of  the  highest  importance.  If  a  confession,  which  has  been 
previously  made,  whether  judicially  or  extra-judicially,  is  not  retracted  at  the 
trial,  there  appears  to  be  little  or  no  reason  why  it  should  not  be  accepted 
without  any  proof  being  given  of  its  voluntary  character.  This  is,  however, 
not  so  where,  as  is  frequently  the  case,  the  confession  is  retracted  at  the  trial. 
In  a  very  large  percentage  of  sessions  cases  the  prisoners  will  be  f  oimd  to  have 
made  elaborate  confessions,  shortly  after  coming  into  the  hands  of  the 
police  ;  not  infrequently  these  confessions  are  adhered  to  in  the  committing 

High  Coart  (fiomiay  Oovtmmemt  Oazettt,  1900,  needful  enquiries  where    allegations  are    made 

Part  I,  p.  919,  2  Bom.  L.  R.,  1S7),  requiring,  in  a  regular  and  proper  manner  to  the  Seseions 

Magistrateabefore  recording  confenions  to  Mtisfy  Court  that  a  oonfeaeion  before  a  Magigtrate  waa 

thenuelree  by  all  means  in  their  power,  including  improperly    induced,    a    procedure    which    waa 

the  examination  of  the  bodies  of  the  accused  that  followed  in  the  English  Courts  ao  far  back  as  the 

the  confessioos  are  voluntary.     See  it.  v.  Ovnttk  12th  century  (Pollock  and  Maitland  History  of 

<io(ir«<«,4W.R.,Cr,  1(1866),  where  the  prisoner  English  Law,  Book  ii,    pp.    6S0,  651).    See  also 

retracted  his  statement  when  read  over  to  htm  B.  t.  Naragan,  supra,  s.  c,  3  Bom.  L.  R.,  122. 

and  said  that  he  was  compelled  to  make  it,  and  (1)  See  remarks  of  Westropp,  C.  J.,  in    R.  t. 

the  Sessieos  Judge  without  making  any  inquiry  KattinoA  Ditihir,  8  Bom.  H.  C.  K.,  126. 

or  taking  cTidence  upon  the  point,  submitted  (2)  B.  v.   Batminta,  2  Bom.  L.  R.,  761,  766 

the  prisoner's  statement  to  the  jury  as  a  confes-  (190O). 

sion  ;  it  was  held  that  the  Judge  was  wrong  in  so  (3)  B.  t.  Baiwant  Ptndharkar,  1 1  Bom.  H.  C.  R., 

dang,  and  that  he  should  rather  have  charged  137,  138  (1874) ;  B.  v.  Itaia  Aim,  16  B.,  462,  480 

the  jurr  not  to  accept  the  prisoner's  statement  (1889);  S.  v.  Bhairam  Singh,  3  A.,  338,  339 

u  a  eonleesion.     As  regards  the  Sessions  Court,  (1880).    A  prisoner  alleging  that  a  confession  was 

it  has  been  beM  that  it  is  not  necessary  for  a  unduly  extorted  should  offer  some  proof  of  his 

Sessions  Judge  to  read  out  to  prisoners  confes-  statements  to  the  Court. 

>i«u  made   by  them  before  a  Magistrate    and  (4)  B.  v.  Baiimnla,  2  Bom.  L.  R.,  761,  765 

«>k  them  if  they  have   any    objection    to  the  (1900);  s.  c,  26  B.,  l68,  disapproving  of  B.  v. 

reception  of  their   confessions:    B.    v.    JftMcr  Adya  £*ii«(i«,  Cr.  R.  3  of  1898(Bom.  H.   C),  in 

6kem,  )(  W.  R.,  Cr.,  9  (1870).     Bot  it  appears  which  Parsons,  J.,  held  that  a  confession   to   be 

to  have  been  the  opinion  of  Sir  Michael  West-  admitted  at   all  in  evidence  must  be  proved  to 

ropp,  in  B.  v.  KaMnuA  Ditilcar,  8  Bom.  H.  C.  R.,  have  been  made  voluntarily  and  not  to  have  been 

137,  138,  that  not  only  the  committing  lilagis.  caused  by  improper  inducement, 
trste,  but  also  the  trying  Court,  ought  to  make 
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Magistrate's  Court ;  they  are  almost  invariably  retracted  when  the  proceed- 
ings have  reached  a  final  stage  and  the  prisoner  is  at  the  Bar  of  the  Sessions 
Court.  "These  recurrent  phenomena,  peculiarly  suggestive  in  themsdves, 
can  scarcely  fail  to  attract  the  anxious  notice  of  Judges  who  regard  the  effi- 
cient administration  of  justice  as  a  matter  in  which  they  are  directiy  and 
personally  implicated,  not  as  a  more  routine  work  mapped  out  for  them  in 
the  higher  tribunals."  (1)  The  retractation  of  confessions  is,  as  was  said  by 
Straight,  J.,  in  R.  v.  Babu  Lai,  (2)  "an  endless  source  of  anxiety  and  difficulty 
to  those  who  have  to  see  that  justice  is  properly  administered." 

In  the  H.  V.  Thompson  (3)  Cave,  J.,  said,  "I  would  add  that  for  my 
part  I  always  suspect  these  confessions,  which  are  supposed  to  be  the  offspring 
of  penitence  and  remorse  and  which  nevertheless  are  repudiated  by  the 
prisoner  at  the  trial.  It  is  remarkable  that  it  is  of  very  rare  occurrence  for 
evidence. of  a  confession  to  be  given  when  the  proof  of  the  prisoner's  guilt  is 
otherwise  clear  and  satisfactory  ;  but  when  it  is  not  clear  and  satisfactory,  the 
prisoner  is  not  unfrequently  alleged  to  have  been  seized  with  the  desire  bom  of 
penitence  and  remorse  to  supplement  it  with  a  confession ;  a  desire  which 
vanishes  as  soon  as  he  appears  m  a  Court  of  Justice."  Were  it  not  for  the  pre- 
sumption raised  by  section  80  of  this  Act  it  is  submitted  that  the  rule,  which 
shoiud  be  followed  in  all  cases  of  retracted  confessions,  is  to  throw  the  onut 
on  the  prosecution  of  affirmatively  proving  the  voluntary  character  of  the 
confession.  No  doubt,  abstractedly  considered,  the  mere  fact  that  a  confession 
is  retracted  raises  no  inference  of  improper  inducement.  Such  retractation  may 
be  due  to  the  fear  of  punishment  for  an  ofience  which  has  been  the  subject  of 
a  true  and  voluntary  confession.  Having  regard,  however,  to  the  notorious 
fact  that  confessions  are  frequently  extorted  in  this  country  (4)  retractation 
might  not  improperly  be  held  to  cast  upon  the  prosecution  the  onus  of  showing 
that  the  confession  was  a  voluntary  one.  When  a  prisoner  has  confessed  and 
afterwards  pleads  not  guilty,  the  truth  and  voluntariness  of  the  confession 
is  denied  by  implication.  When  a  prisoner  says  he  has  been  forced  to  con- 
fess, the  Judge  is  put  upon  judicial  enquiry,  and  that  inquiry,  it  may  well  be 
urged,  should  precede  the  admission  of  the  confession  and  any  examination 
into  its  truth.(5)  As,  however,  the  law  now  stands,  provided  it  was  volun- 
tarily made,  the  confession  of  a  prisoner  before  a  Magistrate  is  admissible  in 
evidence  against  the  prisoner  even  though  the  confession  be  retracted  before 
the  Sessions  Judge.(6)  A  mere  subsequent  retraction  of  a  confession,  which  is 
duly  recorded  and  certified  by  a  Magistrate,  is  not  enough  in  all  cases  to  make 
it  appear  to  have  been  unlawfully  induced.(7)  According  to  some  rulings  of 
the  Madras  Hi^h  Court  a  retracted  confession  must  be  supported  by  indepen- 
dent reliable  evidence  corroborating  it  in  material  particnlar8.(8) 


(1)  2  Bom.  L.  B.,  1S7.  have  exercised  a  porper  discretion  in  not  passing 

(2)  6  A.,  at  p.  543  (1884),  referred  to  in  R.  v.  sentence  of  death  in  a  case  in  which  the  dead 
Dada  Ana,  15  B.,  4S2,  461  (1889).  body  vas  not  found] :  i?.  v.  Bkuttuu  Kuimtn,  IS 

(3)  L.  R.,  1893,  2  Q.  B.,  12,  18,  cited  with  W.  R.,  Or.,  49  (I8«»);  [the  properly  stt«st«d 
approval  in  the  Deputy  Legal  Semembrancer  t.  confession  of  a  prisoner  before  a  Ilagistratte  is 
Karuna  Baulobi,  22  C,  at  p.  172  (1894).  sniBcientfor  his  conviction  without  corroboratire 

(4)  8u  cases  cited  pott.  evidence,  ami  notwitlulanditif  a  ntbaiquent  Jt»iml 

(5)  2  Bom.  L.  R.,  161,  163.  before  the  Sessions  Court] :  but  where  there  ns 
(K)  R.  V.  Sretmuty  Mongola,    «  W.  R.,  C.  R.  misconduct  of  the  police,  it   was  held  that  the 

(1866) ;  R.  V.  Mutnmut  Jema,  8  W.  R.,  Cr.,  40  prisoners  could  not  safely  be  convicted  on  their 

(1867) ;  R.  V.  Baltnni  PamUmrlcar,  1 1  Bum.  H.  C.  own  retracted  statements  without  any  corrobora- 

R.,  137  (1874) ;  R.  v.  Petia  Oazi,  4  W.  R..  Cr.,  19  tion  :  Sofirvddetn  v.  *.,  2  C.  L.  R.,  132  (1878). 

(1865)  [when  prisoners  confess  in  the   most  cir-  (7)  R.  v.  Bananla,  25  B.,  168  (1900). 

enmstantial    manner    to    having  committed    a  (8)  R.  v.  Rangi,  10  H.,  395  (1886);  Jt.  v.  Bhar- 

murder,  the  finding  of  the  body  is    not    abso-  mappa,  12  M.,  123  (1888) ;  in  R.  v.  Ram  Oyer, 

latelv  essential  to   a  ronviction] :  R.  v.    Buid*-  19  M.,  482  (1896),  the   confessions  were  rorro- 

ruddeen,  11  W.  R.,  20(1869);  [a  Judge  held  to  berated. 
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That  Court  has,  however,  more  recently  held  (1)  in  general  conformity 
with  the  views  expressed  by  the  other  High  Courts  (2)  that  it  cannot  be  laid 
down  as  an  absolute  rule  of  law  that  a  confession  made  and  subsequently 
retracted  by  a  prisoner  cannot  be  accepted  as  evidence  of  his  guilt  without 
independent  corroborative  evidence.  The  weight  to  be  given  to  such  a  confes- 
sion must  depend  upon  the  circumstances  under  which  the  confession  was 
originally  given  and  the  circumstances  under  which  it  was  retracted  including 
the  reasons  given  by  the  prisoner  for  his  rctractation.(3)  The  credibility  of 
such  a  confession  is  in  each  case  a  matter  to  be  decided  by  the  Court  according 
to  the  circumstances  of  each  particular  case,  and  if  the  Court  is  of  opinion 
that  such  a  confession  is  true,  the  Court  is  bound  to  act,  so  far  as  the  person 
making  it  is  concerned,  upon  such  belief.{4)  The  use  to  be  made  of  such  a 
confession  is  a  nuttter  of  prudence  rather  than  of  law.(5)  It  is  unsafe  for  a 
Court  to  rely  on  and  act  on  a  confession  which  has  been  retracted  unless  after 
conaderation  of  the  whole  evidence  in  the  case  the  Court  is  in  the  position 
to  come  to  the  unhesitating  conclusion  that  the  confession  is  true,  that  is  to 
say,  usually  unless  the  confession  is  corroborated  by  credible  independent 
evidence  ;  (6)  or  unless  the  character  of  the  confession  and  the  circumstances 
under  which  it  was  taken  indicate  its  truth.(7> 

A  retracted  confession  is  almost  always  open  to  suspicion,  and  the  Courts 
will  therefore,  in  conformity  with  the  above-mentioned  rulings,  generally  re- 
quire corroborative  evidence  of  its  truth.  This  procedure  wOl  in  effect  practi- 
cally achieve  the  same  results  as  a  rule  reguirinjr  proof  of  the  voluntary  char- 
acter of  a  retracted  confession,  inasmuch  as  though  these  decisions  require 
evidence  of  the  truth  of  the  confession  and  not  of  its  voluntary  character, 
the  truth  of  voluntariness  may  not  unreasonably,  though  not  necessarily,  be 
inferred  where  the  truth  of  the  confession  is  established. 

The  law,  as  it  at  present  stands,  may  thus  be  summarized :  (a)  In  the 
ease  of  judicial  confessions  recorded  in  the  manner  prescribed  by  the  Criminal 
Procedure  Code,  the  confession  is  to  be  held  pritnd  facie  to  be  voluntary  imtil 
the  contrary  is  shown.  (6)  Both  in  the  case  of  judicial  and  extra-judicial  con- 
fewions  the  onus  is  upon  the  accused  of  showing  that  under  this  section  a  con- 
fession he  has  made  is  irrelevant,  (c)  While  the  mere  fact  of  retractation  is 
not  in  it«e1f  sufficient  to  make  it  appear  to  have  been  unlawfully  induced  in 
ordinary  cases  as  a  general  rule,  corroborative  evidence  of  the  truth  of  the 
confession  and  by  implication  of  its  voluntariness  is  required.  Where  a  Ses- 
sions Judge  came  to  the  conclusion  that  the  confessions  must  be  taken  to  be 
voluntary  and  true,  because  there  was  no  evidence  of  ill-treatment  by  the 
police,  and  the  confessions  had  been  repeated  before  the  committing  Magistrate 
nearly  a  month  after  they  had  been  made  and  recorded,  the  Court  sdd,  "  There 
is  undoubtedly  a  great  deal  of  force  in  that  reasoning,  but  where  a  conf«sssion  is 
retracted,  it  is,  we  think,  the  duty  of  a  Court  that  is  called  to  act  upon  it,  es- 
pecially in  a  case  of  murder,  to  enquire  into  nil  the  material  points  and  sur- 
rounding circumstances  and  satisfy  itself  fully  that  the  confession  cannot 
^nt  be  tTne."(8)    In  other  cases  the  Court  is  not  at  liberty  to  act  upon  mere 

(1)  S.  T.  Saman,  21  M.,  8S,  88    (1897).     Ai  (6)  S.  v.  Mohabir,  18  A.,  78  (1896).    See  it. 
'o  the  oeeeMity  of  coirotorstion  when  it  is  uacd       v.  Jadab  Da»,  4  C.  W.  N.,  129 ;  a.  c,  27  C,  296. 

**  •giiart  others  tban  the  maker,  see    YattH  x.  (7)  H.  v.  Maitu  Lai,  20  A.,  133  (1897);  see  also 

*-.  28  C,  689  (1901).  B.  v.  Ka»k<nalh  Vinhtr,  8  Bom.,  H.  C.  R.,  Cr., 

(2)  X.  T.  BkaUvn  BttjKMn,  12  W.  R.,  CY.,  49  Cs.,  126, 138  (1871);  A.  v.  Dada  Ana,  16  B.,  462, 
'*««):  K.  T.  Gkarga,  19  B.,  728  (1894);  B.  v.  461  (1889);  B.  t.  Baku  Lai,  6  A.,  609,  642 
^^tiia,  n  B.,  3lHl»m) ;  B.  X.  Maihi  Lai,  20  (1884) ;«.  v.  J«ffo«  CAondro,  22  C,  60,  77(1894); 
"^t  113  (1897).  Deputy  Ltgal  Bemembranetr  v.  Karuna  BaitMn, 

13)  M.  r.  Sammn,  21  U.,  83,  88  (1897).  22  C,  164  (1894). 

(4)  B.  V.  Jlaiiu  Lal,iO  A.,  133(  1897).  (8)  B.  v.  Durgaya,  3  Bom.  L.  R.,  441  (1901). 


10  B.  T.  Oturya,  19  B..  7S8(1894>. 
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conjecture,  and  its  rejection  of  a  confession  must  be  based  upon  the  nature  of 
the  confession,  the  facts  disclosed  by  the  evidence  for  the  prosecution  or 
adduced  in  proof  of  his  plea  of  not  guUty  by  the  accused.  If  from  the  evidence 
given  by  the  prosecution  it  appear  doubtful  whether  the  confession  wm 
voluntary,  the  onus  will  of  course  lie  upon  the  Crown  to  affirmatively 
establish  that  the  confession  was  voluntary  and  that  it  is  admissible.  If  in 
such  case  this  be  not  established,  or  if  it  appear,  upon  the  evidence  adduced 
by  the  prosecution  or  the  accused,  that  the  confession  was  not  voluntary, 
it  must  be  rejected  under  the  terms  of  this  section. 

This  and  the  succeeding  sections,  up  to  and  including  the  thirtieth  section, 
deal  only  with  the  specific  form  of  admission  known  as  a  confession.  Bnt 
the  preceding  sections,  up  to  and  including  the  twenty-second  section,  deal 
with  admissions  generally  in  both  criminal  as  well  as  civil  cases.  The  twenty- 
first  section  therefore  makes  all  confessions  admissible  except  those  which  ate 
declared  to  be  irrelevant  or  which  are  prohibited  by  this  and  the  following 
sections.  By  sections  24 — 26  the  Legislature  intended  to  throw  a  safeguard 
around  prisoners.(l) 

It  is  difficult  to  lay  down  any  hard-and-fast  rule  as  to  what  constitutes 
an  inducement,  a  term  which  of  course  includes  torture.  The  question  is  one 
for  the  discretion  of  the  Judge,  and  its  decision  will  vary  in  each  particular 
case  (v.  post).  A  statement  is  inadmissible  tmder  this  section  only  if  the 
Court  considers  it  to  have  been  made  in  consequence  of  "  any  inducement, 
threat,  or  promise."  (2)  The  relevancy  of  the  confession  is  to  be  determined 
by  the  Court,  that  is  the  Judge  or  the  Magistrate,  and  not  the  jury.(3) 
"  Section  24,  whilst  requiring  the  inducement  to  be  offered  by  a  person  in 
authority,  leaves  it  entirely  to  the  Court  to  form  its  own  opinion  as  to 
whether  the  inducement,  threat,  or  promise  was  sufliciefU  to  lead  the  prisoner 
to  suppose  that  he  would  derive  some  benefit  or  avoid  some  evil  of  a  temporal 
nature  by  confes8ing."(4)  It  is  immaterial  to  whom  a  confession,  obtained  by 
undue  influence,  is  made.  Thus  a  confession  so  tainted  is  irrelevant  whether 
made  to  the  Sessions  Judge,  (5)  or  MagistTate,(6)  or  any  Police-officer,(7) 
or  any  other  person,  e.g.,  the  Traffic  Manager  of  a  Railway ,(8)  or  the  Master  of 
a  ve88el.(9)  It  is  also  immaterial  whether  the  confession  be  made  to  the  same 
person  who  has  used  undue  influence,(10)  or  whether  it  be  made  to  a  person 
other  than  the  one  who  has  held  out  the  inducement,  threat  or  promise.(n) 
Confessions  made  some  days  after  arrest  may  also  often  be  true,  but  such 
confessions  will,  I  believe,  in  almost  every  instance  not  have  been  made  volun- 
tarily, but  have  been  extorted  by  maltreatment,  or  induced  by  promises  of  par- 
don on  being  made  a  witness  for  the  Crown.  "(12)  Confessions  obtained  after 
illegal  detention  by  the    Police  must  be  regarded   with  grave  8Uspicion.(13) 


;i)  it.  T.  Anna  Birapa,  3  B.,  12,  17  (1878) ; 
ptr  Weat,  J.,  u  to  the  conatruction  of  as.  24 — 
26,  tee  The  Hadru  Law  Journal,  Jao.  and  Feb., 
1895,  pp.    12—44. 

12)  R.  V.  Balvant  Petulharkar,  U  Bom.  H.  C. 
R.,  137,  138  (1874). 

(3)  S.  V.  Hannah  Moore,  21  L.  J.,  Mag.  Ca., 
109 ;  aee  A.  v.  Navroji  Dadabhai,  9  Bom.  H.  C. 
R.,  368,  367  (1872). 

(4)  B.  T.  Navroji  Dadabhai,  supra,  at  p.  367  ; 
per  Sargent,  C.  J. ;  we  also  s.  28,  poet. 

(5)  B.  V.  Uuetamat  luchoo,  S  N.-W.  P.,  86 
(1873). 

(6)  Id.  :  B.  V.  Kama  Birapa,  3  B.,  12  (1878) ; 
B.y.Aeg}>arAli,2A.,i«0(\%19);  B.  t.  Vteer, 
10  C,  776  (1884). 


(7)  R.  T.  Muttumat  Luchoo,  supra;  R.  t.  Bam* 
Birapa,  supra. 

(8)  R.  V.  Navroji  Dadabhai,  supra. 

(9)  B.  V.  Bicke,  10  B.  L.  R.,  App.,  I 
(1872). 

(10)  B.    y.    Hiete, 
Luthoo,  supra;  B.   x. 
V.  Atgkar  Ali,  supra ; 

(11)  B.   V.   SatToji  Dadabhai, 
Muteamat  Luthoo,  supra. 

(12)  B.  T.  Gohardhan,  9    A.,  528,  6«« 
per  Brodhorst,  J. 

(13)  Id.  ;  B.  T.  Jladar,  Weekly  Notes  (1885). 
p.  69,  cited,  ib.  R.  v.  Beharg  SinfK  ^  W.  R.,  Or., 
3  (1867)  [exposition  of  a  Polior-offia«r'*  posers 
of  arrest  and  detention  with  the    Tie*  to  th* 


supra;  S.  v.  ilutmmtl 
Bama  Birapa,  snpra:  X. 
B.  T.   Vteer,  supra. 

supra;   Jt.   t. 

(1887). 
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Confessions  in  this  country  are  often  obtained  by  undue  influence,  especially  by 
the  Police,  and  this  fact  has  been  the  subject  of  frequent  judicial  and  public 
oominent.(l)  "  The  reports  show  that  many  confessions  are  induced  by  im- 
proper means ;  and  that  innocent  people  often  accuse  themselves  falsely  is 
known  to  the  reader  of  any  book  on  Evidence. "(2) 

When  a  confession  has  been  received,  and  it  afterwards  appears  from  other 
evidence,  that  an  inducement,  threat,  or  promise  was  held  out,  the  proper 
course  for  the  Judge  is  to  strike  the  confession  out  of  the  record  and  to  tell 
the  jury  to  pay  no  attention  to  it.  (3)  A  Magistrate  acts  without  due  discretion 
when  as  a  prosecutor,  he  holds  out  promises  to  prisoners  as  an  inducement  to 
confess.(4)  A  Police-officer  acts  improperly  and  illegally  in  offering  any  induce- 
ment to  an  accused  person  to  make  any  disclosure  or  confession  .(5)  In  deter- 
mining whether  a  confession  is  admissible  or  not  under  this  section  it  is  necessary 
to  consider  (a)  the  character  of  the  person  alleged  to  have  exercised  undue  in- 
fluence (such  person  must  be  a  "  person  in  authority  ") ;  and  (6)  the  nc^re 
of  the  inducement,  threat,  or  promise  [such  inducement  must  (a)  have  reference 
to  the  charge ;  and  (b)  be  sufficient,  &c.]. 

No  definition  or  illustration  is  given  of  this  expression.  "  I*  i^  ***  i^JtS^Wy* 
expression  well-known  to  English  lawyers  on  questions  of  this  nature ;  and 
although,  as  all  rules  of  evidence  which  were  in  force  at  the  passing  of  the  Act 
are  repealed,  the  English  decisions  on  the  subject  can  scarcely  be  regarded  as 
authorities,  they  may  still  serve  as  valuable  guides.  "(6)  A  too  restrictive 
meaning  should  not  be  placed  on  these  words  .(7)  "  The  test  would  seem  to 
be,  had  the  person  authority  to  interfere  with  the  matter,  and  any  concern  or 
interest  in  it  would  appear  to  be  held  sufficient  to  give  him  that  authority, 
as  in  iJ.  V.  Warringham,(9i)  where  Parke,  B.,  held  that  the  wife  one  of  the 
prosecutors  and  concerned  in  the  management  of  their  business  was  a  person  in 
authority,  and  we  find  the  rule  so  laid  down  in  Archbold's  Criminal  Practice. "(9) 
Accordingly,  it  was  held  that  a  travelling  auditor  in  the  service  of  the  G.  I.  P. 
Railway  Company  was  a  ' '  person  in  authority  ' '  within  the  meaning  of  this 
section.(lO)  The  members  of  a  panchayat  which  sat  to  consider  whether  two 
persons  should  be  excommunicated  from  caste  for  having  committed  a 
murder  were  held  not  to  be  "in  authority  ' '  within  the  meaning  of  this  sec- 
tion.(ll)  In  a  recent  case  the  Court  though  not  deciding  the   question,  was 


supprenion    of  tortorel.     S.    v.   Safal  Samba,  (4)  R.  v.  Samdkan  Singh,    1   W.   R.,  Cr.,  24 

!1  C,  643,  660,  661  (I8»3).  (1864). 

(l)See«.v.  Jfo«toJJCo*af,6W.  R.,Cr.,6(1886);  (5)  Jr.    v.    Dkunim   Dull,  8   W.    R.,   Cr.,    13 

B.  y.    Bekary  Sinf,    7  W.  R.,  Cr.,  3  (1867)  i  (1867) ;  Cr.  Pr.  Code,  b.  163. 

S.  T.  XUfO  Oopal  24   W.    R.,  Cr.,  80  (1876) ;  (6)  R.  v.  Navroji  Daiabhai,  0  Bom.  H.  C.    R. 

fi.  T,  Babu  Lot,  6  A.,  609,    542,  543  (1884) ;  3^8,  368  (1872),  per  Sargent,  C.  J. 

R.  V.  Goharikun,  9    A.,    528,    566  (1887);    R.  (7)  Natir  Jhamdar  v.  R.,  9    C.  W.   N.,  474 

r.   DaJa  Am,    IS    B.,  452,   461    (1889).       '    It  (1905). 

•ppeare  to  be  well   known   that  the  Police    are  (8)  2  Den.  C.  C,  447. 

in    the   habit    of    extorting    coofesaiona  by  il-  (9)  R.  t.  Navroji  Daiabhai,  supra,    369,  Jiff 

legal   and   improper    means    they   find  tiiat  no  Sargent,  C.  J. :  "  The  inducement  and  authority 

eaqniiy  is  made  of  them  aa  to  the  truth  of  Buch  mnat  all  be  understood  in  relation  to  the  prose- 

ohvgsB,  but  they  are  merely  told  they  must  ob-  oution ;  that  is  to  say,  a  person  is  deemed  to  be  a 

tain  conrictiODB,  "  per  Petheram,  C.  J.,   R.  v.  person    in  authority,  within  the  meaning  of  this 

&nan«iKJ,  All.  W.  N.  (1885),  p.  221 ;  Stephen  rule,  only  if  he  stands  in  certain  relations  which 

Hist,  of  Oiminal   Law,  p.  442 ;  First  Report  of  are  considered  to  imply  some  power  of  control 

Indian  Law  Commissioners,  and  the  Report  of  or  interference  in  regard  to  the  prosecution." 

the  late  Police  Commission.     Section  163,  O.  Pr.  Wills,  Er.,  210. 

Code,  expressly  forbids  any  such  indncement,  ( 10)  R.  v.  Navroji  Daiabhai,  supra. 

Mis  menticned  in  this  section,  being  offered.  (n)  R.  t.  Mohan  Loll,  4  A.,  46  (1881).     And 

(2)  R.  V.  Aufo  Ado,  16  B.,  462,  461  (1889),  per  tee  aUo  R.  v.  Femand,  4  Bom.  L.  R.,  785   (1902), 

Jardine,  J.  where  the  member  of  a  Panch  was  held  not  to  be 

(1)  R.  T.  Qartttr,  1  Den.  C.  C,  3291,  a  person  in  authority. 
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disposed  to  think  that  where  a  panchatfot  was  assuming  an  authority  and  lead- 
ing the  accused  to  believe  that  he  had  that  authority,  he  came  within  the  sec- 
tiou.(l)  A  Police  Patel,(2)  Police  ConBtaHe,(3)a  Magi8trat«,(4)  and  Sessions 
Judge  are  "  persons  in  authority  "  :  as  are  ijso  the  master  of  a  vessel  ;(5)  the 
prosecutor  ;(6)  or  his  wife  ;(7)  or  his  attorney  ;(8)  the  master  or  mistress  of  the 
prisoner,  if  the  ofience  has  been  committed  against  the  person  or  property  of 
either,  but  otherwise  not  ;(9)  and  generally  any  person  engaged  in  the  arrest, 
detention,  examination,  or  prosecution  of  the  accused. (10)  It  has  been  held  in 
England  not  to  be  necessary  that  the  promise  or  threat  should  be  actually 
uttered  by  the  person  in  authority,  if  it  was  uttered  by  some  one  else  in  his 
presence  and  tacitly  acquiesced  in  by  him,  so  as  to  appear  to  have  his  con- 
firmation and  authority.  (11)  A  confession  made  to,  but  not  induced  by,  a  per- 
son in  authority  is  admissible  ;(12)  while  conversely  a  confession  induced  by, 
though  not  made  to  such  a  person  will  be  rejected. (13)  Confessions  procured  by 
inducements  proceeding  from  persons  having  no  authority  are  admissible.(l4) 
The  inducement  must  (a)  have  reference  to  the  charge  against  the  accused 
person  ;  that  is,  the  charge  of  an  offence  in  the  Criminal  Courts.  (15)  The  in- 
ducement must  have  been  made  for  the  purpose  of  extorting  a  confession  of  the 
offence,  the  subject  of  that  charge.(16)  It  must  reasonably  imply  that  the 
prisoner's  position  with  reference  to  it  will  be  rendered  better  or  worse  according 
as  he  does  or  does  not  confess.  (17)  And  if  the  inducement  be  made  as  to  one 
charge,  it  will  not  affect  a  confession  as  to  a  totally  different  charge.(  18)  An 
inducement  relating  to  some  collateral  matter  unconnected  with  the  chaise 
will  not  exclude  a  confession. (19)  Thus  a  promise  to  give  the  prisoner 
a  ^ass  of  spirits,  (20)  or  to  strike    off  his  handcuffi9,(21)  or  let   him   see    his 


( 1 )  Matir  Jhamdar  v.S.,9   C.  W.  X.,  474  ( 1»05). 

(2)  B.  V.  Kttma  Birapa,  3  B.,  12  (1878). 

(3)  R.  y.  Mutsumal  Lackoo,  5  N.-W.  P.,  86 
( 1 873) ;  S.  T.  Shephard,  7  C.  &  P.,  679 ;  R.  v.  Fount- 
nty,  7  C.  t  P.,  302 ;  B.  v.  Laugher,  2  C.  A  K..  227; 
R.  T.  MHUn,  3  Cox,  fiU7  ;  ai  to  private  persons 
arresting,  «e  3  Ross.,  Or.,  464,  and  note  ;  Roscoe, 
Cr.Ev.,  12th  Ed.,  40 ;  the  wife  of  a  constable  is 
not  a  person  in  aathority ;  R,  v.  Hardwick,  1  C. 
&  P.  98,  nott  \b). 

(4)  R.  T.  Atthar  All,  2  A.,  260  (1879):  R.  v. 
Ozur,  10  C,  775  (1884) ;  R.  v.  CItwtt,  4  C.  *  P.. 
221 ;  R.  v.  Cooper,  5  C.  ft  P.,  53fi ;  R.  v.  Parker, 
L.  ft  C,  42 :  R.  V.  RamHiun  Sing,  1  W.  R.,  Or.. 
24  (1864)  [Honorary  Magistrate  acting  as  prose- 
cutor]; also  it  has  been  held,  in  England,  the 
Magistrate's  Clerk,  R.  v.  Drew,  8  C.  ft  P.,  140. 

(6)  R.  T.  Hiekt,  10  B.  L.  R.,  App.  1  (1872) ; 
but  tee  also  R.  T.  Moore,  2  Den.,  926 ;  explain- 
ing R.  V.  Parratt,  4  C.  ft  P.,  570. 

(6)  *.  V.  Jenkins,  R.  ft  R.,  492 ;  *.  v.  Jones, 
K  ft  R.,  152. 

(7)  R.  V.  Warringham,  ante  ;  R.  v.  Vpekurdi, 
1  R.  ft  M.  C.  C,  465  :  R.  v.  Taylor,  8  C.  ft  P.,  733  ; 
R.  T.  Jfoore,  2  Den.  C.  C,  522  ;  R.  v.  SUtman 
Dears,  C.  C,  249. 

(8)  *.  V.  Croydon,  2  Cox,  67. 

(9)  R.  V.  Moore,  2  Den.,  522. 

(10)  Bee  Taylor,  Ev.,  §§  873,  874 ;  Ro«:oe,  Cr. 
Ev.,  12th  Ed.,  40;  Phipson,  Ev.,  3rd  Ed.,  228  i 
WiUs,  Ev.,  210 ;  R.  V.  Moore,  2  Den.  C.  C,  522, 

626. 


(11)  B.  v.X.aiv*<r,2C.  ft  K.,22fi:£.T.  Taylor 
8  C.  ft  P.,  733  ;  Quart,  wh  ether  the  MoUan  by 
the  use  of  the  words  ' '  proceeding  from  * '  enact* 
a  different  rule ;  it  is  submitted  not ;  bat  an 
Field,  Et..  136. 

(12)  R.  V.  OibboHs,  1  C.  ft  P.,  97  ;  «.  v.  Tyler,  I 
C.  ftp.,  129. 

(13)  R.  V.  BotweU,  1  Car.  ft  M.,  584 ;  A.  t. 
Blackbum,  6  Cox,  333. 

(14)  See  Roscoe,  Cr.  Et.,  44;  Field,  Br.,   ISO. 

(15)  See  R.  t.  Mokan  Lai,  4  A.,  4«  (1S81). 

(16)  In  £.  T.  Hick*,  10  B.  L.  R.,  Af^.  1,  »  coo- 
frssion  under  threat,  made  for  purpose  other  than 
to  extort  confession  was  held  to  be  inadmissible, 
but  the  correctness  of  this  ruling  is  doubtful. 

(17)  R.  r.  Oamer,  2  C.  ft  K.,  920;  Phipson.  St.. 
3rd  Ed.,  229 ;  Taylor,  Et.,  {f  879—881  ;  3  Rnas.. 
Cr.,  42,  43;  Steph.  Dig.,  Art.  22;  Wills,  Ht^ 
210 ;  "  the  threat  must  be  a  threat  to  prosecute  or 
take  some  step  adrerse  to  the  defendant's  in- 
terests connected  therewith,  i.e.,  the  proeeon- 
tion) ;  and  the  promise  must  be  a  proaiisc  to 
forbear  from  some  such   course  ;  "    tfr. 

(18)  R.  T.  Warner,  3  Russ.,  Cr.,  4S2n.  ;  unless 
where,  two  crimes  being  rharged,  both  font  parts 
of  the  same  transactioo ;  R.  t.  Bear*^  1  Car. 
ft  M.,  109. 

(19)  Taylor,  Et.,  {  880. 

(20)  R.  V.  Sexton,  cited  in  Joy  on  CoofcasioB, 
17—19,  U  not  Uw;  Taylor,  Et.,  $  880;  S  Rnss.. 
Cr.,     445 ;  Roscoe,  Cr.  Et.,  42 ;  12th    Bd.,    S6. 

(21)  R.  T.  Greem,  6  C.  ft  P.,  6W. 
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wi{e,(l)  will  not  be  a  bar  to  the  admissibility  of  the  confession.  The  induce- 
ment need  not  be  expressed,  but  may  be  implied  from  the  conduct  of  the 
person  in  authority,  the  declarations  of  the  prisoner,  or  the  circumstances  of 
the  case  ;(2)  nor  need  it  be  made  directly  to  the  prisoner  ;  it  is  suflScient  if  it 
may  reasonably  be  presumed  to  have  come  to  his  knowledge,  providing,  of 
course,  it  appears  to  have  induced  the  confession.  (3) 

Secondly. — The  inducement  must  (6)  in  the  opinion  of  the  Court  be  suffi-  The  advan- 
cient  ( tee  next  paragraph  ) :  and  the  advantage  to  be  gained,  or  the  evil  to  be  mJSed  or 
avoided,  must  (a)  be  of  a  temporal  nature ;  therefore  any  inducement  having  |^\*^^JS 
reference  to  a  future  state  of  reward  or  punishment  does  not  affect  the  admissi- 
bility of  a  confession ;  thus  a  confession  will  not  be  excluded  which  has  been 
obtained  from  the  accused  by  moral  or  religious  exhortation,  however  urgent, 
whether  by  a  chaplain,(4)  or  others  ;(5)  e.g.,  "  Be  sure  to  tell  the  truth  ;"(6) 
"I hope  you  will  tell  because  Mrs.  G. can  ill-afiord  to  lose  the  money;  "(7) 
"  you  had  better,  as  good  boys,  tell  the  truth ;  "(8)  "  kneel  down  and  tell  me 
the  truth  in  the  pretence  of  the  Almighty ;  "(9)  ' '  if  you  have  committed  a 
fault  do  not  add  to  it  by  saying  what  is  untrue ;  "(10)  "  don't  run  your  soul 
into  more  sin,  but  tell  the  truth."(l  1)  Further,  the  advantage  or  evil  must  (b) 
have  reference  to  the  proceedings  against  the  accused  ;(12)  as,  for  instance, 
that  by  cMifessing  he  will  not  be  sent  to  jail  ;(13)  that  nothing  will  happen  to 
him;(14)  that  steps  will  be  taken  to  get  him  ofi;(15)  that  he  will  be  pardon- 
ed,(16)  or  the  Uke.  A  promise  or  threat  as  to  some  purely  collateral  matter 
wiU  not  exclude  the  confession  (v.  ante). 

"  As  the  admission  or  rejection  of  a  confession  rests  wholly  in  the  discre-  "Safflcient 
tion  of  the  Judge,  it  is  difficult  to  lay  down  particular  rules,  a  priori,  for  the  SS^SBed**** 
0>vemment  of  that  discretion ;  and  the  more  so,  because  much  must  necessarily  sroands. 
depend  on  the  age,  experience,   intelligence,  and  character  of  the   prisoner, 
and  on  the  circumstances  under  which  the  confessions  was  made.     Language 


(1)  R.  T.  Uoyd,  ib.,  393. 

(2)  PUpMD,  Et.,  3rd  Ed..  229  ;  B.  r.  OiUit, 
17  Ir.  a  L,  S34,  cited. 

(3)  U. ;  Taylor,  Ev.,  |  88C ;  bat  a  promise  or 
tkreat  to  one  prisoner  will  not  exolode  a  confes- 
•too  made  by  another  vho  was  present  and  heard 
the  induoement ;  R.  v.  Jacob;  4  Cox,  64 ; 
•od  see  ii.  T.  BaU,  1 1  Cox,  686,  where  a  confession 
b;  a  prisoner  was  received  although  an  induce- 
■not  had  been  held  out  to  an  accomplice  which 
*>|b(  hare  been  commanieated  to  the  prisoner ; 
^  see  £.  T.  SanUng,  1  Arm  M.  A  O.,  340. 

(4)  ir.  ▼.  aaitam,  l  Hoo.  C.  C,  186  (in  this 
^•■e  the  gaol  chaplain  told  a  prisoner  that,  as  the 
••inister  ot  Ood,  he  ought  to  warn  him  not  (o 
•dd  iin  to  sin  by  attempting  to  dissemble 
with  Cod,  and  that  it  would  be  important  for  him 
»•  coolcss  his  sins  before  God  and  to  repair,  as 
**  ss  he  could,  any  injury  he  had  done ;  the 
Jfisooet  after  this  made  two  confessions  to  the 
%Ml«and  mayor  which  were  held  to  be  admis- 

(5)  «.  T.  Jani4,  U  B.,  1  C.  C.  R,,  96 ;  «.  t. 
•«««,  ib.,  368. 

(«)  «.  T.  Comt,   7  a  *  P.,i486  ;  *.  v.  aoimet 

-•Coi,  147;  "  as  a  uuTenal  rule,  an  exhortation 

^  V^ak  the  truth  ought  not  to  exclude  confession, 

»"  Erie,  J.,  in  «.  T.  Moon,  2  Den.,  C.  C,  633, 623. 

(I)  a.  T.  UofH,  tt  C.  *  p.,  393. 


(8)  S.  T.  Suve,  L.  R.,  1  C.  C.  R.,  362. 

(9)  R.  r.  WiU,  R.  *  M.,  462. 

(10)  R.  T.  Jarvit,  L.  R.,  1 C.  C.  B.,  96. 

(11)  R.  T.  Slttman,  Dears,  269. 

(12)  Thus  in  R.  T.  Uohan  Lai,  4  A.,  46,  sti^ra, 
the  evil  threatened  (excommunication  for  liff, 
had  no  reference  to  the  criminal  proceedings 
against  the  prisoners.  The  case  of  R.  v.  Uiekt, 
10  B.  L.  R.,  App.,  1,  supra,  is  also  open  to  the 
objection  that  it  is  not  in  accord  with  this  por> 
tion  of  the  section. 

(13)  R.  T.  Navroji  Dadabhai,  0  Bom.  H.  C.  R., 
358  (1872). 

(14)  R.  V.  MuMumat  Lvckoo,  5  N.-W.  P.,  80 
(1873). 

(16)  A.  V.  Rama  Biraptt,3Bi,  12(1878);  or 
' '  that  if  he  confessed  to  the  Magistrate  he  would 
get  off  ;  "  *.  V.  Ramdhan  Sing,  1  W.  R.,  Cr.,  24 
(1864). 

(18)  *.  V.  Atgkar  Ali,  2  A.,  260  (1879) ;  *.  v. 
Radkanath  Domdh,  8  W.  R.,  Cr.,  «3  (1867) ;  Biakoo 
Uanjte  v.  «.,  9  W.  R.,  Cr.,  16  (1868)  [promises 
of  immunity  by  the  police^  R.  t,  Jagat 
Chandra,  22  C,  60,  73  (1894)  j  «e  Roscoe,  Or., 
Ev.,  46 ;  AMul  Karint  v.  *.,  1  All.  L.  J.,  110 
(1904) ;  a  confession,  however,  made  under  pro* 
mise  of  pardon,  may  be  admissible  under  s.  339, 
Cr.  Pr.  Code.  R.  v.  Atgar  AH,  see  snpta ;  R.  r. 
Banmania,  1  B.,  610  (1877). 


Digitized  by 


Google 
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sufficient  to  overcome  the  mind  of  one,  may  have  no  effect  upon  that  of 
another ;  a  consideration  which  may  serve  to  reconcile  some  contradictory  deci- 
sions where  the  principal  facts  appear  similar  in  the  Reports,  but  the  lesser 
circumstances,  though  often  very  material  in  such  preliminary  enquiries,  are 
omitted."(l)  The  reported  cases  in  which  statements  by  prisoners  have  beeii 
held  inadmissible  are  very  numerous.  Various  expressions  have  been  held 
to  amount  to  an  "  inducement.  "  But  the  principle  has  been  thus  broadly 
stated  :  "It  does  not  turn  upon  what  may  have  been  the  precise  words 
used  ;  but  in  each  case,  whatever  the  words  used  may  be,  it  is  for  the  Judge 
to  consider,  before  he  admits  or  rejects  the  evidence,  whether  the  words  used 
were  such  as  to  convey  to  the  mind  of  the  person  addressed  an  intimation  tiua 
it  totil  he  better  for  him  to  confess  that  he  committed  the  crime,  or  worse  for  him  if 
he  does  not.'\2)  "  It  is  not  because  the  law  is  afraid  of  having  the  truth  elicited 
that  these  confessions  are  excluded,  but  it  is  because  the  law  is  jealous  of  not 
having  the  truth."(3)  The  following  are  given  as  examples  of  confessions  which 
have  been  admitted  or  rejected.  It  has  been  already  mentioned  that  confes- 
sions induced  by  mere  moral  or  rdigiotts  exhortation  are  admissible.  ' '  At  one 
time  almost  any  invitation  to  make  a  disclosure  was  held  to  imply  some  threat 
or  promise,  but  a  sounder  practice  has  since  prevailed,  and  the  words  used  are 
construed  in  theii  natural  sense,  so  that  many  of  the  older  decisions  are  no 
longer  safe  guides."(4)  Such  expressions,  therefore,  as  "  what  you  say  wiD 
be  used  as  evidence  against  you,  "  or  "  for  or  against  you  "  will  not  exclude 
a  confession, (5)  for  such  language  imports  a  mere  caution.{%)  Nor  does  the 
expression,  "  I  must  know  more  about  it,"  amount  to  a  threat.(7)  There  is, 
however,  one  form  of  inducement,  namely,  "  you  had  better  tell  the  truth," 
and  equivalent  expressions  which  are  regarded  as  having  acquired  a  fixed 
meaning  in  this  connection,  as  if  a  technical  term,  and  are  always  held  to  im- 
port a  threat  or  promise.  (8)  Thus,  "you  had  better  pay  the  money,  than  go 
to  jail  constitute  an  inducement. (9)  The  terms  of  the  inducement  constantly 
involve  both  threat  and  promise,  a  threat  of  prosecution  if  disclosure  is  not 
made,  a  promise  of  forgiveness  if  it  is.  The  following,  for  instance,  have 
been  held  to  be  such  statements  when  made  by  persons  in  authori^ ;  "  If  you 
don't  tell  the  truth,  I  will  send  for  the  constable  to  take  you;  "(10)  "  if  you  tell  me 
where  my  goods  are,  I  will  be  favourable  to  you  ;  "(11)  "  if  you  confess  the 
truth,  nothing  happen  to  you  ;  "(12)  "  if  you  don't  tell  me,  I  will  give  you 
in  charge  of  the  police  till  you  do  tell  me ;  "(13)  "if  you  are  guilty  do  con- 
fess ;  it  will  perhaps  save  your  neck ;  you  will  have  to  go  to  prison ;  pray  tell 


(1)  Taylor,  Ev.,  {  872  i  RoBCoe,    Cr.  Et.,  40;  A.    v.  Navroji  Daiabkai,  9  Bom.  H.  C.  R,  U8 
M«  CMW  there  coUected.  (1872);  S.  t.  Fennett,  7  Q.  B.  D.,    147;  B.    v. 

(2)  R.  v.    Garner,  2  C.   &   K.,   920,   926,    jw-  Hatf,  49  L.  T.,  780; «.    t.  WalU*),  6  C.  »  P., 
Erie,  J.  1 7S ;  but  thu  conetmotioD  vill  not  prevul  if  uicfa 

(3)  S.  T.  Itantfitli,  14  Cox,  C.  C,  938,    640,  a  statement    is    accompanied    by  other   worda 
ftr  Williama,   J.  which  indicate  that  it  was  not  intended  in  this 

(4)  Wills,  Et.,  212.    Ste  judgment  of  Parke,  sense  ;  as  "  you  bad  better,  a*  good  ioyt,  teD  the 
B.,  in  B.  V.  Baldry,  2  Den.  at  p.  446.  truth  ;  "  R.  v.  Rttve,  L.  R.,  1  C.  C.  B.,  3«2 ;  ••  1 

(6)  X.  V.    Baldry,    2   Den.,    430,     overruling  daresay  you  bad  a  hand  in  it,  yo«  May  w  mO  t«U 
several  earlier  cases.  me  all  about  it,  "  is  an  inducement ;  B.  v.  Ovjp- 

(«)  B.  T.  Jarvit,  L.  B.,  1 C.  C.    R.,  96 ;  Wright' »  don,  2  Cox,  67. 

ea«e,  I  Law,  48 ;  and  see  B.  v.  Long,  6  C.  &  P.,  179 ;  (9)  B.  v.  Savroji  Dadabltai,    9  Bom.  H.  C.  R, 

Phipson,  Ev.,  3rd  Ed.,  234.  368  (1872). 

(7)  B.  V.  Btaton,  12  Cox,   228.  (10)  B.  v.  Uearn,  1  Car.  ft  11.,  109;  Willa,  Ev., 

(8)  Wills,  Ev.,  212;       '  The  words      you  had  212;  B.  v.  ff«e*ar<i<,  8  C.  ft  P.,  318. 
better  '  seem  to  have  acquired  a  sort  of  technical  (]  ] )  B.  v.  Com,  I  Lea.,  293,  Hole. 

meaning,  "   per  Kelly,  C.  B.,  in  B.  v.   Jarvit,  (12)  B.  v.  Mttnmat  Lvdtoo,  S  S.AV.   P..  8S 

•npra;  »««  also  per  Field,  J.,    in  B.  v.  Vzeer,  10  (1873). 

C,  776,  776  (1884);  and  per  Sargent,  C.  J.,  in  (l3)  B.  v.  X.«cM«r«(,  Dean,  C.  C,  U6. 
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me  if  you  did  it ;  "(1)"  I  only  want  my  money,  if  you  give  me  that  you  may 
go  to  the  devil  ;"(2)  "  unless  you  give  me  a  more  satisfactory  account,  I  will 
take  you  before  a  Magistrate  ;  "(3)  "  the  watch  has  been  found,  and  if  you  do 
not  tell  me  who  your  partner  was,  I  will  commit  you  to  prison  ;"(4)  "  if  I  tell  the 
truth  shall  J.  be  hung?  No,  nonsense,  you  will  not  be  hung;  "(5)  "tell  me 
what  really  happened,  and  I  will  take  steps  to  get  you  off;"(6)  "  if  you  con- 
fess to  the  Magistrate,  you  will  get  ofl  ;  "(7)  "  it  is  no  use  to  deny  it,  for 
there  are  the  man  and  boy  who  wUl  swear  they  saw  you  do  it ;  "(8)  "I  shall 
be  obliged  if  you  would  tell  me  what  you  know  about  it,  if  you  will  not,  of 
couise,  we  can  do  nothing  for  you  ;"(9)  "I  will  get  you  released  if  you  speak 
the  troth  ;"(10)  "  you  had  better  split  and  not  suffer  for  all  of  them.  "(H)  A 
confession  made  tmder  a  promise  of  pardon  is  inadmissible.(12)  The  threat 
or  promise  need  not  be  in  excess  terms,  if  the  intention  is  still  clear,  as  in 
the  case  of  the  following  statements  :  "  If  you  (the  person  in  authority  )  for- 
give me,  I  (  the  prisoner  )  will  tell  you  the  truth.  "  Reply :  "  Anne,  did  you 
do  it  ?  "(1*)  ' '  K  you  don't  tell  me,  you  may  get  yourself  into  trouble,  and  it 
win  be  the  worse  for  you."(H)  But  a  promise  or  threat  must  be  imported. 
Thos  the  following  statements  have  been  held  not  to  exclude  the  confession  : 
" I  must  know  more  about  it ;  "(18)  "now  is  the  time  for  you  to  take  it 
[the  stolen  property  ]  back  to  the  prosecutrix.  "(16) 

25.     No   confession  made   to  a  Police-officer,(17)  shall  ooirfe«don 
be  proved  as  against  a  person  accused  of  any  of[ence.(18)    ■      Pouce-om- 

be  proved. 
Principle. — The  powers  of  the  police  are  often  abused  for  purposes  of  ex- 
tortion and  oppression ;  (19)  and  confessions  obtained  by  the  police  through 
undue  influence  have  been  the  subject  of  frequent  judicial  comment.(20)  ' '  The 
object  of  this  section  is  to  prevent  confessions  obtained  from  accused  persons 
throng  any  undue  influence  being  received  as  evidence  against  them.  "(21) 
If  a  confession  be  ' '  made  to  a  Police-officer,  the  law  says  that  such  a  confes- 
sion shall  be  absolutely  excluded  from  evidence,  because  the  person  to   whom 


(1)  £.  T.  VpekMTck,  I  Moo.  C.  C,  465.  officer,  "  the  voidi  "  vho  i*  not  a  Magistrate,  '> 

<2)  S.  ▼.  Jonta,  R.  *  R.,  162.  are  to  be  inaerted  :  ue  Act  XIU  of  1898. 
(})  R.  T.  TkomptoH,  1  Lea.,  291.  (18)  The  above  section  was  taken  from  s.  148, 

(4)  R.  T.  Parratt,  4  0.  ft  P.,  670.  Act  XXV  of  1881  (Cr.  Pr.  Ckxie) ;  see  R.  v.  Babu 

(6)  R.  V.   Windsor,  4  F.  ft  F.,  366.  Ul,  6  A.,  609,  612  (1884).     As  to    stetements 

(6)  R.  V.  Rama  Birapa,  3  B.,  12  (1878).  made  to  a  Police-officer  investigating  a  case,  and 

(7)  R.  V.  Ramdkan  8ixg,  1  W.  R.,   Cr.,    24  as  to  the  use  of  Police-reports  and    diaries  and 
IIW4).  statements  made  before  the  police'    See  Cr.  Pr. 

(8)  R.  T.  MiiU,  6  C.  ft  P.,  146.  Code. 

(t)  R.  V.  Partridge,  7  C.  ft  P.,  661.  (19)  See  Extract  from  Tht  Firet  Report  of  Oe 

(10)  R.  V.  £jk«rumi>ti«,  8  W.R.,Cr.,  13(1867).  Indian  Law  Conmistiontn  cited  in  Field,  Bv., 

(11)  R.  V.  Thomas,  6  C.  ft  P.,  363.  140—142 ;  and  remarks  of  Straight,  J.,  in  S.  v. 

(12)  R.  V.  Athtar  Ali,  2  A.,  260  (1879) ;  R.  Babu  Lai,  6  A.,  609,  542  (1884) ;  and  Mahmood, 
r.  Sadianalk  Doaadk,  8  W.  R.,  Cr.,  63  (1867),  v.  J.,  ib.,  623 ;  but  tee  also  remarks  of  Duthoit,  J., 
■*((,  p.  126,  note  3,  and  as  to  confession  induced  ib.,  660. 

br  knowledge  that  reward  and  pardon  had  been  (20)  t>.  anf<,  notes  to  s.  26. 

oeeied,  see  R.v.  Blacaum,  6  Cox,  333  ;  A.  v.  (21)  PeTG»,tth,C.J.,m  R.v.  HurribohChttHder, 

BotwO,  1  Car.  ft  M.,  684;  R.  v.  Dingtey,  1  C.  ft  1  C,  207,  216  (1876) ;  25  W.  R.,  Cr.,  36 ;  see  also 

K.,  JJ7.  In  the  matter  of  Hiran  ifiija,  1  C.   L.  R.,    21 

(IJ)  Jl.  V.  Mansfield,  14  Cox,  639;WiIb,  Et.,  (1877);  R.  v.  Pancham,  4  A.,  198,  204   (1882). 

*'*■  Sections  26,  26,  27  "  differ  widely  from  the  law 

(14)  R.  V.  Coley,  10  Cox,  636.  of  England  and  were  inserted  in  the  Act  of  1861 

(15)  R.  V.  Reaeon,  12  Cox,  228 ;  Phipson,  Ev.,  (  from  which  they  have  been  taken  )  in  order  lo 
3td  Ed.,  233.  prevent  the  practice  of  torture  by  the  poUoe  for 

(16)  R.  T.  Jonts,  12  Cox,  241.  the  purpose  of  extracting  confessions.  "  Steph., 
117)  In  Upper  Burma,  after  the  word  "  Police-  Introd.,  165. 
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it  was  made  is  not  to  be  relied  on  for  proving  such  a  confession,  and  he  is 
moreover,  suspected  of  employing  coercion  to  obtain  the  confession.  "  "The 
broad  ground  for  not  admitting  confessions  made  to  a  Police-officer  is  to  avoid 
the  danger  of  admitting  false  confessions.  "(1) 


8.  26  {Comfeition  wkiU  in  etutodjf  of 
poliee.) 


s.  27  (Faett  ditcovertd  tit  tatiatq*et»ct 
of  information.) 


OOMMBNTART- 

The  rule  enacted  by  this  section  is  without  limitation  or  qualification; 
and  a  confession  made  to  a  Police-officer  is  inadmissible  in  evidence,  except  so 
far  as  is  provided  by  the  twenty-seventh  section,  po«t.(2)  It  is  "  better  in 
construing  a  section  such  as  the  25th  which  was  intended  as  a  wholesome 
protection  to  the  accused,  to  construe  it  in  its  widest  and  most  popular  signi- 
fication. The  enactment  in  this  section  is  one  to  which  the  Court  should  give  the 
fullest  eflect."(3)  The  terms  of  the  section  are  imperative  ;  and  a  confession 
made  to  a  Police-officer  under  any  circumstances  is  inadmissible  in  evidence 
against  the  accused.  The  next  section  does  not  qualify  the  present  one,  but 
means  that  no  confession  made  by  a  pnsoner  in  custody  to  any  person  other 
than  a  Police-officer,  shall  be  admissible,  unless  made  in  the  presence  of  a 
Magi8trate.(4)  The  twenty-fifth  and  twenty-sixth  sections  do  not  overlap 
each  other.  On  the  other  hand,  the  twenty-sixth  section  cannot  be  treated 
as  an  exception  or  proviso  to  section.  The  two  sections  lay  down  two  clear 
and  definite  rules.  In  tliis  section  the  criterion  for  excluding  a  confession  is 
the  answer  to  the  question — to  whom  was  the  confession  made  ?  If  the  answei 
is,  that  it  was  made  to  a  Police-officer,  it  is  excluded.  On  the  other  hand,  the 
criterion  adopted  in  the  twenty-sixth  section  for  excluding  a  confession  is  th^ 
answer  to  the  question — under  what  circumstances  was  the  confession  made  1 
If  the  answer  is,  that  it  was  made  whilst  the  accused  was  in  the  custody  of  a 
Police-officer,  the  confession  is  excluded,  ' '  unless  it  was  made  in  the  immediate 
presence  of  a  Magistrate.  "(5)  Therefore  a  confesmon  to  a  PoUce-ofjioer,  even 
though  made  in  the  presence  of  a  Magbtrate  is  inadmissible.(6)  The  provisions 
of  the  section  are  unqualified,  and  it  is  therefore  inamaterial  whether  the 
confessing  party  was  at  the  time  of  making  the  confession,  accused  or  no^  or 
whether  he  was  in  police- custody  or  not,  and  whether  the  confession  was  made 
to  a  Police-officer  in  the  presence  of  a  Magistrate  or  not.  When  a  Police-officer 
has  e^4dence  before  him  sufficient  to  justify  the  arrest  of  an  accused,  he  should 
not,  preUminary  to  the  arrest,  examine  him  and  record  his  statement.  The 
evidence  of  the  Police-officer  in  regard  to  such  statement  cannot  be  regarded 
except  as  a  confession  to  a  Police-officer  and  is  inadmissible  under  this  section 
and  is  also  inadmissible  against  the  co-accused.(7) 

In  construing  this  section  the  term  "  Police-officer  "  should  be  read  not  in 
any  strict  technical  sense,  but  according  to  its  more  comprehensive  and  popular 


(1)  R.  V,  Babu  Lai,  «  A.,  500,  S32  (1884),  per 
Hthmood,  J.,  and  r.  l^.,  5^1;  per  Straight, 
J.,  ib.,  613 ;  per  Oldfield,  J. 

(2)  In  the  matter  of  fliran  itiya,  I  C.  L.  R., 
21  (1877);  *.  V.  Balm  Lai,  6  All.,  SOO  (1884). 
5ee  as  to  construction  of  this  section,  the  Madras 
Law  Journal,  Jan.  and  Feb.    189S,  pp.  31—36, 

(8)  Ptr  Oarth,  C.  J.,  in  R.  v.  HurriboU  Chun- 
dtr,  1  C,  207,  215,  216  (1876);  26  W.  R.,  Or., 
SO :  but  tee  dictum  of  Stuart,  C.  J.,  in  R.  v.  Pan- 
dkam,  4  A.,  198,  203  (1882),  in  which,  however, 
Straight,  J.,  seems  not  to  have  concurred,  and 
which  was  dissented  from  by  the  Calcutta  Court 
in  Adu  Shitdar  v.  R.  11  C,    366,    641  (1886); 


' '  the  prohibition  in  this  section  must  be  strictly 
applied  ;"  B.  v.  Paneham,  204,  perStrai«bt,  J. 

(4)  R.  V.  UurriboUCkundtf,  suprs,215;  In  the 
matter  of  Hiran  Miya,  supra;  B.  t.  Aiiit  Lai, 
6  A..  609,  632  (1884). 

(f)  R.  V.  Babu  Lai,  6  A.,  609,  A3S  (1884).  ftr 
Mahmood,  J.,  and  T.  ib.,  644,  646,  per,  Stnighty  J. 

(6)  lb. ;  B.  T.  Domun  Kakar,  12  W.  R.,  O., 
82  (1869) ;  R.  v.  Man.  Mokun,  24  W.  R.,  Cr..  33 
(1876);  in  this  case  the  confession  was  made  to 
the  Magistrate,  but  the  report  shows  thtt  hmA  it 
been  made  to  the  police  it  would  hare  beoo  hdd 
to  be  inadmissible. 

(7)  R.  V.  Jadab  Da^  4  a  W.  N.,  129  (1809). 
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meanmg.(l)    A  confession,  therefore,  made  to  the  Deputy  Commissioner   of 
Police  in  Calcutta  was  held  to  be  inadmissible. (2)  The  provisions  of  this  sec- 
tion apply  to  every  Police-officer  and  is  not  to  be  restricted  to  officers  of  the 
regular  police-force.(3)    The  following  persons  are  "  Police-officers  ' '  within  the 
meaning  of  this  section  :  police  jMtd  ,(4)  daroga  ;(5)   sub-inspector  of  than- 
n«h;(6)  police  sub- inspector  ;(7)  police-constable  ;(8)  police  head-constable  ;(9) 
cliowkidar;(10)  and  the  like;  but  not  village  munsifb  in  the  Presidency  of 
Madr88.(ll)    The    words     "Police-officer"    include    the    Police-officers    of 
Native  States  as  well  as  those  of  British  India.(12)    It  is  immaterial  whether 
such  Police-officer  be  the  officer  investigating  the  case ;  the  fact  that  such 
penon  is  a  Police-officer  invalidates  a  confession.(13)    A  confession  made  to 
a  Pidice-officer  in  the  presence  and  hearing  of  a  private  person  is  not  to  be 
considered  as  made  to  the  latter,  and  is  therefore  excluded  by  the  section.(14) 
Bat  a  pohceman    who  overhears  a  conversation  may  be  in  the  position  of 
an  ordinary  witness  and  competent  to  depose  to  what  he  heard.    It  was, 
therefore,  held  that  the  evidence  of  a  policeman  who  overheard  a  prisoner's 
statement  made  in  another  room,  and  in  ignorance  of  the  policeman's  vici- 
nity and  uninfluenced  by  it,  was  admissible :  the  statement  not  being  made 
to  a  Police-officer,  not  to  others  whilst  in  his  cu8tody.(15)    A  confession  is  not 
taken  without  the  scope  of  this  section  by  the  fact  that  it  was  made  to  a 
person,  not  in  his  capacity  of  »  Police-officer,  but  as  an  Acting  Magistrate 
and  Justice  of  the  Peace.(16)    in  this  last  cited  case,  Pontifex,  J.,  while 
agreeing  that  the  confession  there  in  question  was  inadmissible,  added  that 
he  did  so  "  without  going  so  far  as  ^,o  say  that  this  section  of  the  Evidence 
Act  lenders  inadmissible  a  confession  made  to  any  person  connected  with  the 
police,  for  there  are  cases  in  which  a  person  holding  high  judicial  office  has 
control  over  and  is  the  nominal  head  of  the  police  in  his  district. "(17)    If 
a  person  while  in  custody,  as  an  su^cused,  gives  information  to  the  police 
ag  complainant  in  another  case,  his  statements  as  such  informant  cannot   be 
lued  as  evidence  against  him  on  his  trial.(l8)    A  statement    made  to  a  Police- 
officer  by  an  accused  person  while  in  the  custody  of  the  police,  if  it  is  an 
admission  of  a  criminating  circumstance,   cannot  be  used  in  evidence   under 
this  and  the  following  8ection(19)  (v.  jxut). 

This  section  only  provides  that  "  no  confession  made  to  a  Police-officer  ■' Asainat." 
thaD  be  proved  as  against  a  person  accused  of  any  offence.' '  It  may,  however, 
be  proved  for  other  purposes.  It  does  not  preclude  one  accused  person  from 
proving  a  confession  made  to  a  Police-officer  by  another  accused  person  tried 
jointly  with  him.  But  under  such  circumstances  it  would  be  the  duty  of  the 
Judge  to  instruct  the  jury  that  such  confession  b  not  to  be  received  or  treated 

ID  S.  r.  UwTiboU  Chundtr,  1  C,  207,  216  Lai,  6  A.,  S09  (1884). 
(1876),  per  0«rtb,  C.  J. :  In  the  matter  of  Hiran  (9)  R.  v.  Mnttumat  Luekoo,  6  K.-W.     P ,  M 

Mift,  I  C.    L.   B.,  21     (1877);  S.  v.    Bkima,  (1873). 

17  B..  4S5,  486  (1892),  ftr  Jaidine,  J. :  R.  t.  (10)  R.  t.  Saltmuddin  Sheiick,  2«  C,  669(1899). 

8iitwHMi»  Sheik,  26  C,  670  (1899) :  R.  r.  Sofia  See  Natir  Jkandar  v.  R.,  9  C.  W.  N.,  474  (1905). 
Ula,  22  B^  236  (1896).  (U)  R.  v.  Soma  Papi,  7  M.,  287  (1883) ;  see  R. 

(2)  M.  T.  BmrriboU  CkuiuUr,  aapn.  r.  Bkima,  17  B.,  486,  486  (1892). 

|3)  R.r.8al«mMMinSkeik,i<iC.,  669(1899).  (l2)  «.  v.  iVa«<a  £a<a,  22  B.,  236  (1896). 

(4)  K.  T.  Bhima,  (upn ;  R.  t.  KamaUa,  10  B.,  (13)  In  the  matter  of  Hiran  Jtiya,  1  C.   L.   R.. 
at6  (1886).  21,  mpra. 

(«;  B.  r.  Pamskam,  4  A.,   l»8  (1882).  (14)  R.  v.  Panekam,  4  A.,  198,  201,  tujra. 

(6)  la  the  matter  of  Uirnn  Miya,  1  C.    L.   R.,  (IS)  R.  t.  Sagtena,  7  W.  R.,  Cr.,  66  (1867). 
21.  Mftv.  (16)  R.  T.  Uwnribok  Ckunder,  1  C.  207,  tupra. 

(7)  &  T.    PoffM  Skaka,  19  VV.    R.,  Cr.,  61  (17)  lb.  at  p.  218. 

(1873)  ;ilAi««WarT.  £.,!!&,  636  (1886).  (18)  Moktr  Shtikk  v.  R.,  21  C,  392  (1893). 

(5)  S.  r.   MaedtmaU,  10     B.  L.    R.,  App.,  2  (l9)  R.  v.  Javeckaram,  19  B.,  363  (1894) ;    B, 
(1872);  A.   r.  Pitambw  Jina,  2  B.,   61  (1877);  r.   Buthmo  AnttH,  3  W.   R.,  Cr.,  21   (1868). 
».    *.  Paudkarinath,  6  B.,,34  (1881) ;  R.  ▼.  Aiiu 
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as  evidence  against  the  person  making  it,  but  simply  as  evidence  to  be  con- 
sidered on  behalf  of  the  other  .(I)  So  again  it  has  been  held  that  statements 
made  by  accused  persons  as  to  the  ownership  of  property  which  was  the 
subject-matter  of  the  proceedings  against  them  were  admissible  as  evidence  with 
regard  to  the  ownership  of  the  property  in  an  inquiry  held  by  the  Magistrate 
under  section  623,  Act  X  of  1882.(2)  In  this  case  West,  J.,  obser\'ed: 
"  Confession  in  this  section  of  the  Indian  Evidence  Act  (I  of  1872)  means,  as 
in  the  twenty-fourth  section,  a  confession  made  by  an  accused  person,  which  it 
is  proposed  to  prove  against  him  to  establish  an  offence-  For  such  a  purpose 
a  confession  might  be  inadmissible,  which  yet  for  other  purposes  would  be 
admissible  as  an  admission,  under  the  eighteenth  section,  against  the  peison 
who  made  it  (the  twenty-first  section)  in  his  character  of  one  setting 
up  an  interest  in  property,  the  object  of  litigation  or  judicial  enquiry  and 
di8posal."(3) 
^*™**JJ*'>s  An  admission  made  by  an  accused  person  to  a  Police-officer  may  be  prove- 

Police-  ed  if  it  does  not  amount  to  a  confession  ;(4)   that  is,  if  it  is  not  a  statement  by 

oflioera.  j,jjjj  ^jj^^.  ^^  committed  the  crime  with  which  he  is  charged,  or  a  statement 
suggesting  the  inference  that  he  did  so.  So  where  the  prosecutor's  watch, 
chain  and  a  sum  of  money  had  been  stolen  from  him  as  he  was  travelling  by 
rail  to  Calcutta,  and  evidence  was  tendered  of  a  statement  made  by  the  pri- 
soner to  the  constable  who  arrested  him  to  the  efiect  that  the  watch  and 
Rs.  1,000  had  been  given  to  him  by  his  sister,  and  that  Le  had  bought  tlie 
chain,  Phear,  J.,  admitted  this  evidence,  observing  that  there  is  a  distinction  in 
the  Act  between  Admissions  and  Confessions.(6)  This  statement  was  clearly 
not  a  confession  of  the  theft  or  dishonestly  receiving  stolen  property  with  whidi 
he  was  charged,  as  it  was  not  a  statement  that  he  had  stolen  the  goods  or  come 
by  them  dishonestly  nor  does  the  statement  suggest  any  inference  that  he  was 
guilty  of  the  offences  with  which  he  was  chargedTbut,  on  the  contrary,  if  true,  it 
showed  that  he  was  innocent. (6)  So  where  one  of  the  three  prisoners  tried 
for  murder  made  two  statements,  of  which  the  first  was — "Sir,  I  hate 
something  to  give  you.  M  A  gave  me  this  paper  yesterday  evening  to  keejp 
for  him,'  and  the  other  was  a  detailed  statement  of  how  the  deceased  met  his 
death.  Wilson,  J.,  admitted  the  first  statement  (from  which  no  inference  of 
guilt  could  be  drawn),  but  rejected  the  second  (which  led  to  the  inference 
that  the  person  making  the  statement  took  part  in  the  commission  of  the 
offence).  (7)  For  an  incriminating  statement  by  an  accused  person  to  a 
Police-ofiicer  on  which  the  prosecution  relies  is  insiclmissible.(8)  A  statement 
made  by  an  accused  to  the  police  which  does  not  amount  directly  or  indirectly 
to  an  admission  of  any  criminating  circumstance,  is  admissible  in  evidence  : 
hence  where  the  accused  was  found  carrying  away  a  box  at  night,  and  when 
asked  by  a  Policeman  on  duty  about  the  ownership  of  the  box  he  stated  that  the 
box  belonged  to  him  ;  this  statement  was  held  admissible  against  him,  on  a 


(1)  R.  T.  PikmbtT  Jina,  2  B.,  61  (1876).  (6)  But  a  stetemrnt,  sltbongh  iDtvmlMi  to  be 

(2)  R.  V.   Tribhovan    ilaiukcliand,  9  B.,   131  made  in  self -exoalpktion  and  not  ■•  a  confcMkiD, 
(1884).  may  nevertheleea  be  an  admiarion  of  a  criminat- 

(3)  lb.,    134.  ing  rirrumstances,  and  if  so,  it  is  exolnded  by  m- 

(4)  R.  T.  MacionaU,  10  B.  I>  R.,  App.,  2  (1872),  26  and  26  ;  R.  v.  PandJuirinath,  6  B.,  34  (1881), 
folloiredin  j;.  T.  Ai6ce/>er«Aa(i,6C.,S30(188l);  v.  poat. 

7  C.  h.  R..  S41 ;  see  also  R.  t.  Kanfal  Mali,  Cr.  (7)  R.  v.  Mther  AK,  IS  C,  689  (1888) ;  ttt  also 

Ref.  30  of  1906;    Cal.  U.  C,  ]8th  Sept.   1906;  R.  v.  Jagrup,  7  A.,  646  ( 1886) ;  in  which,  bev- 

R.  T.  yahadaip  Ootwami,  1  B.  L.  R.,  0.  8.  C,  ever,  the  statement  was  held  not  to  unonDt  to  a 

16  (1868),  15  W.  R..  Cr.,  71,  in  which  it  was  held  confession. 

that  the  answer  did  not  amount  to  a  confession  (8)  R.  v.   liatktvt,  10  C,  1022  (1884);  B.  t. 

of  guilt,  bat  was  a  statement  of  facU  which,  if  PandharinatK,  6  B.,  34,  37  (1881) ;  R.  y.  Ktm, 

true,  showed  that  the  prisoner  was  innocent.  14  B.,  280,  263  (1889) ;  R.  \,  Jawtdtarmm,  19  B, 

(6)  R.  V.  MacdotuUd,  snpra.  363    (1894). 
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trial  of  theft  regarding  the  box.(l)  As  was  pointed  out  in  the  undermen- 
tioned case(2)  a  useful  test  as  to  admissibility  of  statements  made  to  the  police 
is  to  ascertain  the  purpose  to  which  they  are  put  by  the  prosecution.  If  the 
latter  rely  on  the  statements  of  the  accused  to  the  police  as  being  true  then 
they  may,  and  probably  in  many  cases  will  be  found  to,  amount  to  confessions. 
If  on  the  other  hand  the  statements  of  the  accused  are  relied  on,  not  because  of 
their  truth  but  because  of  their  falsity  they  are  admissible.  They  are  in  such 
cases  brought  forward  to  show  what  the  defence  of  the  accused  is,  and 
that  as  the  defence  is  untrue  this  is  a  circumstance  to  prove  the  guilt  of 
the  accused. 

26.  No  confession  made  by  any  person  whilst  he  is  in  b^^SSSlSd 
the  custody  of  a  Police-officer,  unless  it  be  made  in  the  imme-  'SSSetSe^ot 
diate  presence  of  a  Magistrate,  shall  be  proved  as  against  such  K"™??*"* 

person.  against  Wm. 

Explanation. — In  this  section  '  Magistrate'  does  not 
include  the  head  of  a  village  discharging  magisterial  func- 
tions in  the  Presidency  of  Fort  St.  George  or  in  Burma  or 
elsewhere,  unless  such  headman  is  a  Magistrate  exercising  the 
powers  of  a  Magistrate  under  the  Code  of  Criminal  Proce- 
dure, 1882.(3) 

Principle. — The  object  of  this  section  (as  of  the  laat)  is  to  prevent  the 
abuse  of  their  powers  by  the  police.(4)  The  last  seclaon  excludes  confessions 
to  a  Police-officer  under  any  circumstances.  The  present  section  excludes 
confessions  to  any  one  dse,  while  the  person  making  it  is  in  a  position  to  be 
influenced  by  a  Police-officer,  unless  the  free  and  voluntary  nature  of  the  con- 
fession is  secured  by  its  being  made  in  the  immediate  presence  of  the  Magis- 
trate, in  which  case  the  confessing  person  has  an  opportunity  of  making  a 
statement  uncontrolled  by  any  fear  of  the  police.(5) 

».  26  (ConfeMion  too  Police-offfer.)  B.  27  {Facta  diteovered  in  conaegvenee 

of  information.) 

OOMMBNTART. 

The  law  is  imperative  in  excluding  what  comes  from  an  accused  person  in  Oonstpuc- 
cnstody  of  the  police  if  it  incriminates  him.(6)    The  prohibition  in  this  section 
must  be    strictly  applied. (7)    This  section   does   not   qualify  the  preceding 
<)ne,(8)  and  therefore  a  confession  made  to  a  Police-officer  is  admissible,  even  if 
made  in  the  presence  of  a  Magistrate  ;(9)   but  this  section  as  well  as  the  last. 


(1)  B.  T.  Makomtd  Ebrahim,  S  Bom.,  L.  R.  312  (I87S),  per  Biroh,  J. 

41903) ;  distingniahing  R.  v.  Pandarinatk,  supra.  (6)  In  the  matter  of  Hiran  Miya,  1 C.  L.  R.,  21 

(2)  *.  T.  Kantal  Mali,  Or.  Rof.,  30  of  1908.  M877),  per  Ainslie,  J.,  R.  v.  Hurriboh  Ckunder, 
C»l.  H.  C,  18tb  Sept.    1906.  I  f'.,  207,  216  (1878). 

(3)  The  above  section  wan  taken  from  s.  149,  (S)  S.  v.  Malhem,  10  C,  1022,  1023  (1884), 
Aet  XXV  of  18»I  (Cr.  Pr.  Code) ;  see  «.  v.  Babu  per  Reld,  .J.  Ste  u»  to  the  oonstrtiotion  of  thia 
Ul,  6  A.,  609,  612  (1884).  The  explanation  to  section,  the  Madras  Lav  Journal,  Jan.  and  Feb., 
this  section  was  added  by  s.  3,  Act  III  of  1891.  1896,  pp.  36 — 44. 

H  alters  the  law  as  laid  down  by  the  Madras  (7)  K.  v.  Pancham,  4  A.,  198,  204  (1882),  per 

High  Court  in  K.  t.  Bamanjiyya,  2  M.,  6  (1878).  Straight,  J. 

See  S.  T.  Kagla  Kala,  22  B.,  237  (1896).     Sec  (8)  v.  ante,  p.  100. 

BOW  the  Code  of  Criminal    Procedarr  (Act  V  of  (9)  R.  v.  Domm  Kaiar,  12  W.   R.,  Cr.,  82 

I898).  (1869) :  R.  v.  Bahu  Lai,  6  A.,  609  632,  y.  ante, 

(4)  ».  T.  Mm  Mohun,  24   W.  R.,  Cr.,  33,  38  p.  160 
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is  qualified  by  the  following  oiie.(l)  The  twenty-fifth  section  applies  to  hU 
confesaions  to  Police-officers ;  the  present  section  to  all  confessions  to  anj 
person,  other  than  a  Police-officer  made  by  persons  whilst  in  police-custody. 
These  last-mentioned  confessions  are  inadmissible  unless  made  in  the  immediate 
presence  of  a  Magistrate.(2)  But  a  confession  inadmissible  under  this  section 
against  the  confessing  party,  might,  however,  be  admissible  in  favour  of  s  co- 
accu8ed.(3)  The  word  ' '  Police-officer ' '  in  this  section  include  the  Police- 
officers  of  Native  States  as  well  as  those  of  British  India.(4)  As  to  the  meaning 
of  these  words,  see  Commentary  to  the  preceding  section. 
ftSur"* '""'  ^  *^  section  relates  to  confessions  made  to  persons  other  than  Police- 

officers,  whilst  the  accused  is  in  the  custody  of  the  police,  a  confession  made  to 
such  third  person  by  an  accused  whilst  the  latter  is  not  in  such  custody  is  not 
excluded  by  the  section.  Where,  therefore,  a  woman,  who  was  not  in  the  cus- 
tody of  the  police  at  the  time,  made  a  confession  to  a  Village  Munsif,  whom  tie 
Coiut  held  not  to  be  a  Police-officer  within  the  meaning  of  the  preceding  sectam, 
it  was  held  that  the  confession  could  not  be  excluded  under  this  8ection.(5) 
Some  sort  of  custody  appears  to  be  sufficient.  So  where  the  prisoners  were 
among  certain  persons  who  had  been  ' '  collected  "  by  a  police-pa<«{  on  sus- 
picion, and  the  foUce-patd  had  himself  accused  them  of  complicity  in  the 
offence,  the  prisoners  were  deemed  to  be  in  the  custody  of  the  police.(6)  In 
the  undermentioned  case(7)  a  person  under  arrest  on  a  charge  of  murder  wa» 
taken  in  a  tonga,  from  the  place  where  the  alleged  ofience  was  committed,  to 
Godhra.  A  friend  drove  with  her  in  the  tonga  and  a  mounted  policeman  riode 
in  front.  In  the  course  of  the  journey  the  policeman  left  the  tonga  and  went 
to  a  neighbouring  village  to  procure  a  fresh  horse,  the  tonga  meanwhile  pro- 
ceeding slowly  along  the  road  for  some  miles  without  any  escort.  In  the  ab- 
sence of  the  policeman  the  accused  made  a  commimication  to  her  friend  with 
reference  to  the  alleged  offence.  At  the  trial  it  was  proposed  to  ask  what  the 
prisoner  had  said,  on  the  ground  that  she  was  not  then  in  custody,  and  that 
this  section  did  not  apply ;  but  it  was  hdd  that,  notwithstanding  the  temporary 
absence  of  the  policeman,  the  accused  was  still  in  custody,  and  the  ques- 
tion must  be  disallowed.  In  a  subsequent  case,(8)  it  was  held  that  the 
custody  of  the  keepar  of  a  jail  in  a  Native  State,  who  is  not  a  Police-officer, 
does  not  become  that  of  a  Police-officer,  merely  because  his  subordinates,  the 
warders  of  the  jail,  are  members  of  the  police-force  of  that  State.  In  the  absence 
of  any  suggestion  of  a  close  custody  inside  the  jail  such  as  may  possibly  occur 
when  an  accused  person  is  watched  and  guarded  by  a  Police-officer  investi- 
gating an  ofience,  this  section  does  not  excliide  such  a  jailor  from  giving 
evidence  of  what  the  accused  told  him  while  in  jail. 

^nviSnatir  ^^  *'^®  confession  be  made  to  a  third  person,  the  presence  of  a  Magistrate 

prMwne*  of  is  necessary  in  order  to  render  the  confession  admissible  under  this  section-  But 
trSSf*"  *  confession  made  to  the  Magistrate  himself  conforms  to  the  requirements  of 
the  section  and  is  admissible,  even  though  the  confessing  party  be  at  the  time 
in  the  custody  of  the  puLce.(9)  In  the  case  decided  under  section  149  of  Act  XX¥ 
of  1861  (Criminal  Procedure  Code  ),  from  which  the  present  section  of  this  Act 
has  been  taken,  it  was  hdd  that,  in  order  to  give  weight  to  confessions  of 
prisoners  recorded  under  section  149,  there  should  be  a  judicial  record  of  the 
special  circumstances  under  which  such  confessions  were  received  by  the  Magis- 
trate showing  in  whoM  custody  the  prisoners  were,  and  how  far  they  were 


(1)  K.  T.  Babu  Lai,  6  A.,  609  (1884) ;  tee  notes  (6)  S.  v.  Kamalia,  10  B.,  695,  696  (ISSS). 
to  «.  S7,  }MM«.  (7)  H.  V.  I^Otr,  20  B.,  166,  (1894). 

(2)  T.  on««,  p.  laO.  (8)  R.  V.  Tatya,  20  &,  796  (1898). 

(3)  *.  T.  PUamber  Jina,  2  B.,  81  (1876).  (9)  R.  v.  J/on  Mohtn,  24  W.  B.,  Cr.,  » 
{*)  R.  y.  Nagla  Kata,  22  B.,  236  {1996).  (1876);  K.  v.  Xamadhab  MiUtr,  U  C,  S»6- 
(6)  S.  T.  Sama  Papi,  7  M.,  287  (1886).  (1888). 
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qoite  free  agentfi.(l)  In  another  cikse  decided  under  the  same  section,  it  was 
held  that  the  words  "a  Magistrate"  mean  "any  Magistrate"  and  not 
merely  "the  Magistrate  having  juriadiction."(2)  The  word  "Magistrate"  in 
this  section  includes  Magistrates  of  Native  ^tes  as  well  as  those  of  British 
India.  And  so  a  confession  made  by  a  prisoner  while  in  police -custody,  to  a 
First-class  Magistrate  of  the  Native  State  of  Muli  in  Kathiawar,  and  duly 
recorded  by  such  Magistrate  in  the  manner  required  by  the  Code  of  Ciiminal 
Procedure  was  held  to  be  admissible  in  evidence.(3) 

27-   Provided  that,  when  any  fact  is  deposed(4)  to  asHowmoch 
di8Covered(5)  in  consequence  of  information  received  from  a  uonNoSv- 
person  accused  of  any  offence,(6)  in  the  custody  of  a  Police-  SoMd^p" 
officer,(7)  so  much  of  such  information  whether  it  amounts  to  '^''"'^•* 
a  confession  or  not,  as  relates  distinctly  to  the  fact  thereby 
discovered,  may  be  proved.(8) 

Principle. — The  broad  ground  for  not  admitting  confessions  made  under 
inducement,  or  to  a  Police-officer,  or  by  persons  whilst  in  custody  is  the  danger 
of  admitting  false  confessions.(9)  But  the  necessity  for  the  exclusion  disap- 
pears in  a  case  provided  for  by  this  section,  when  the  truth  of  the  confession  is 
guaranteed  by  the  discovery  of  facts  in  consequence  of  the  information  given. 
It  is  this  guarantee,  afiorded  by  the  discovery  of  the  property,  for  the  correct- 
nets  of  the  accused's  statement,  which  is  the  ground  of  the  admission  of  the 
exception  to  the  general  rule.  The  fact  discovered  shows  that  so  much  of  the 
confession  as  immediately  relates  to  it  is  true. (10) 

i.  31  [Comfttaion  eavsed  by  induetment.)  t.  26  (Confe«»ion  hy  aeftued  tchile  in  police- 

t.  S2  {Conltstion  to  a  Polief-ogiefT.)  futtody). 

8t«pb.  Dig.,  Art.  22 ;  Taylor  Ev.,  H  902,   903  ;  Phipson,  Ev.,  3rd  Ed.,    232  :  Will*, 
Rv.,  214  Roeeoe,  Cr.  Ev.,  49;  3  Rvsii.  Or.,  482—485.(11) 

OOMHIIMTART. 

Though  the  words  "  m  (Ae  cuttody  of  a  Police-officer' '  might  seem  to  indicate  Oonstmo- 
that  this  section  was  intended  to  be  a  proviso  to  the  preceding  section  only,  gjg  °'  ■•«■ 


(I)  n.  y.  Kodai  Kahar,  5  W.  R.,  Cr.,  6  (1886) ;  238  (1896). 

we  Oimuul  Procedure  Code,  n.  164,  364,  S33.  (8)  This  Kction  replace*  ».  ISO  of  Act  XXV 

(t)  B.  X.  Vaiala  Jetka,  7  Bom.   H.C.  R.,C.  C,  of  1861  (O.  Pr.  Code)  aa  amended   by  Act  VIII 

M  (1870).  of   1869 :   see   X.    t.  Babu  Lot,  6   A.,  612,  fil6 

(3)  S.  V.  Xofla  Kaia,    22  B.,  23S  (1896).  (1884). 

(4)  8.  ISO  of  Act  XXV  of  1861  (Cr.  Pr.  Code)  (9)  See  case*  cited  in  the  notf»  to  ••.  24,  25, 
raa  tkaa: — "  Depoaed   to  6y  a   poHet-o§etr,"  26,  ante. 

He.  Tiee  Bitkoo  Hanjee  y.  R.,  9  W.  R.,  Cr.,  16,  (lO)  R.  y.  Babv  Lai,  6  A.,  609,  613,  617,  646 

17  (1868)  \.     The  words  in  italics  were  omitted  (1884);   R.  v.  Nana,  14  B.,  260,  264  (1889);  3 

ia  the  amended  section  snbstitnted  by  Act  VIII  Russ.  Cr.,  483;  Taylor,  Et.,  H  BC2,  903.     "  Bnt 

of  1869,  and  the  omission  has  been  here  retained.  not  only  are  confessions  excluded  when  obtained 

As  the  seetion  now  stands,    the  fact  may  be  de-  by  means  of  improper  inducements,  but  also  the 

posed  to  by  any  one ;  Field,  Et.,  46.  acts  of  the  prisoner  done  under  the  influence  of 

(5)  8.  ISO  of  Act  XXV  of  1861  ran  thus:—  such  inducemente,  unless  confirmed  by  the  finding 
"  DiaeoTeied  fry  iim,"  whiob  italicised  words  of  the  property;  for  the  same  influence  which 
were  omitted  in  the  amended  section  substituted  might  produce  a  groundless  conf  esaion  m  ight 
by  Act  VUI  of  1809,  *.  po<(.  produce  groundless  conduct."     3  Buss.,  O.,  486. 

(C)  8.  ISO  of  Act  XXV  of    1861  ran  thus:—  (11)  As  to  the  English  authorities,  see  R.  v. 

"  ar  in  the  custody,  "  etc.,  t.  jxuL  Sana,  14  B.,  260,  266(1889);  R.  v.  Rama  Birapa, 

(7)  This  word  ha*  the  same    meaning  as  in  ss.  3  B.,  12,  17  (1878) ;  R.  t.  Babu  Lai,  6  A.,  609, 

is  and  S<,sii<e,  see  R.  y.  Sagla  Kala,  22  B.,  236,  617  647  (1884). 
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and  that  it  ia  inapplicable  when  the  information  relating  to  the  fact  dis- 
covered thereby,  constitates  a  confession  "  made  to  a  Police-officer,"  it  has, 
however,  been  held  that  this  section  is  a  proviso  not  only  to  the  preceding 
section  but  also  to  the  twenty-fifth  section ;  and  that  therefore,  so  much  of 
the  information  given  by  an  accused  to  a  Police-ofiicer,  whether  amounting  to 
a  confession  or  not,  as  distinctly  relates  to  the  facts  thereby  discovered,  may 
be  proved. (1)  But  the  present  section  only  qualifies  the  twenty-fifth  section 
when  the  accused  person  is  in  the  custody  of  the  police ;  therefore,  confessions 
to  Police-oflScers  by  persons  who  are  accused,  but  not  in  custody,  or  are  in 
custody  but  not  accused,  or  are  neither  accused  nor  in  custody,  do  not  fall 
within  the  present  section. (2)  This  section  also  qualifies  the  twenty-fourth 
section.  Therefore,  whatever  the  inducement  that  may  have  been  applied, 
or  made  use  of  towards  the  accused,  there  is  nothing  in  the  law  which  forbids 
policemen  or  others  from,  at  any  rate,  going  so  far  as  to  say  :  "In  conse- 
quence of  what  the  prisoner  told  me,  I  went  to  such  and  such  a  place,  and 
found  such  and  such  a  thing."  Moreover,  they  may  repeat  the  words  in 
which  the  information  was  couched,  whether  they  amount  to  a  confession 
or  not,  provided  they  relate  distinctly  to  the  fact  di8COvered.(3)  Therefore, 
although  a  confession  may  be  generally  inadmissible,  in  consequence  of  an 
inducement  having  been  offered  within  the  meaning  of  the  twenty-fourth 
section,  yet  if  any  fact  is  deposed  to  as  discovered  in  consequence  of  such 
confession,  so  much  thereof  as  relates  distinctly  to  the  fact  thereby  discovered 
may  be  proved  under  this  section.  But  though  the  present  section  qualifies 
the  twenty-fourth  section,  it  will  not  be  applicable  in  every  case  that  falls  with- 
in the  scope  of  that  section  which  enacts  that  confessions  unduly  obtained  are 
irrelevant  whether  the  confessing  party  was  in  custody  or  not.  But  the 
present  section  refers  to  confessions  made  by  accused  persons  in  custody. 
Therefore  confessions  made  by  persons  when  accused  but  not  in  custody,  or 
in  custody  but  not  accused,  or  neither  accused  nor  in  custody,  will  not  be 
rendered  admissible  by  the  present  section  even  if  there  is  discovery .(4)  This 
section,  as  a  qualification  of  the  imperative  rules  contained  in  sections  24 — 26, 
should   be   strictly   construed   and    applied.(5)    The  words  "any  fact"  are 


(1)  Field,  Et.,  14S  ;  R.  v.  Pctgartt  Shaha,  19  lU  defect,  u  made  under  andae  influeDce,  there- 
W.  R.,  Or.,  81  (1878) ;  and  tee,  under  the  old  law  fore,  waa  not  and  conid  not  be  counteracted  in 
R.  T.  PeMs  Qati,  4  W.  R.,  Cr.,  19(1866);  R.  v.  the  only  poaaible  way."  This  qualifirstioa  of 
Jora  Hatji,  \l  Bom.,  H.  C.  R.,  242  (1874) ;  R.  the  rule  enacted  in  s.  24  by  that  enacted  in  the 
T.  Rama  Birapa,  3  B.,  12  (1878) ;  R,  v.  Paneiam  preeent  aection  ii  in  accordance  with  the  Eiag- 
4  A.,  198  (1882) ;  R.  T.  Babn  Lai,  6  A.,  S09,  F.  B.  lish  Uw  upon  the  subject :  «ee  Taylor,  Er.,  {  (OS. 
(1884) ;  Aiu  ShiUar  v.  R.,  11  C,  636  (1886) ;  The  question  does  not  appear  to  hare  been  dis- 
R.  V.  Kamalia,  10  B.,  696  (1886) ;  R.  v.  Nana,  cussed  by  the  Calcutta  and  Madras  (>>arts  in  any 
14  B.,  260  (1889).  5ee  generally  as  to  the  con-  reported  case.  But  under  the  corresponding 
struction  of  this  section,  the  Madras  Law  Jour-  section  of  Act  XXV  of  1861  (s.  160),  it  was  heid 
nal,  «i<|ira,  p.  74,  et  Hq.,  March,  1896,  123,  el  trjj.  by  the  former  Court,  that  where  a  Police-olBcer 
April,  1896.  had  offered  an  inducement  to  make  a  confesstoo 

(2)  R.  V.  Balm  Lai,  6  A.,  909,  613,  633,  634,  no  part  of  his  evidence,  as  to  the  discovery  of  fatcto 
F.  B.  (1884);  per  OMfield  and  Hahmood,  JJ.,  inconaequenceof  such  confession,  was admissiblr. 
T.  pott.  R.  r.  Dlumm  OvU,  8  W.  R.,  Cr.,  13  (1867)  aae 

(3)  R.  V.  Babu  Lai,  6  A.,  609,  646,  per  Straight  also  BMoo  Manjet  r.  R.,  9  W.  R.,  Cr.,  It,  17 
C.  J. ;  ib.,  per  Brodhnrst,  J.,  citing  Taylor,  Ev.,  (1868). 

I  902  [contra,  per  Mahmood,  J.,  i6.,  636 ;  and  in  (4)  Bet  note  (2),  supra. 

R.  T.  KvarpJa,  Weekly  Notes  (1882),  225  ;  me  (6)  R.  t.  Pawhan,  4  A.,  198  (1882)  -,  srr  AdM 

also  to  the  same  effect,  n's.,  that  s.  27  does  not  ShiUar  r.  R.,  II  C,  636,  642  (1886).     In  R.    v. 

qualify  s.  24,  R.  t.  M*—mat  Luckoo,  6  N.-W.  P.,  Ram     Churn,    24    W.     R.,    O.,     36     (1875)  ; 

86(1873)1;  Kv.  Ai«taB«rapa,  3  B.,  12,  16(1878).  Jackson,  J.,  commented    "upon    a    ptcTailiog 

per  West,  J. : — "  It  is  not  pretended  that  any  tendency  to  disregard  the  provisions  of  &  36    of 

discovery  of  facts,  through  information  derived  the  Evidence  Act,  which  has    occurred  in   this 

from  R.  occurred  after  that  statement  was  made.  case,  as  well  as  in  others,  recourse   btiat  hsd 
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qualified  by  the  word  "  discoiered"  as  used  in  the  section  ;  under  the  present 
section  it  is  not  every  statement  made  by  a  person  accused  of  any  offence  while 
in  the  custody  of  a  Police-officer,  connected  with  the  production  or  finding  of 
property,  which  is  admissible.  Whatever  be  the  nature  of  the  fact  discovered, 
that  fact  must,  in  all  cases,  be  itself  relevant  to  the  case,  and  the  connection 
between  it  and  the  statements  made  must  have  been  such  that  that  state- 
ment constituted  the  information  through  which  the  discovery  was  made,  in 
order  to  render  the  statement  admissible.  Other  statements  connected  with 
the  one  thus  made  evidence,  and  thus  mediately,  but  not  necessarily  or 
diiectly,  connected  with  the  fact  discovered,  are  not  admissible. (1)  "  No 
judicial  officer  [dealing  with  the  provisions  of  this  section]  should  allow  one 
word  more  to  be  deposed  to  by  a  Police-officer,  detailing  a  statement  made  to 
him  by  an  accused,  in  consequence  of  which  he  discovered  a  fact,  than  is 
absolutely  necessary  to  show  how  the  fact,  that  was  discovered  is  connected 
with  the  accused,  so  as  in  itself  to  be  a  relevant  fact  against  him.  The  twenty- 
seventh  section  was  not  intended  to  let  in  a  confession  generally,  but  only  such 
particular  part  of  it  as  set  the  person,  to  whom  it  was  made,  in  motion,  and  led 
to  his  ascertaining  the  fact  or  facts  of  which  he  (ijives  evidence.  "(2)  The  test 
of  the  admissibility  under  this  section  of  information  received  from  an  accused 
person  in  the  custody  of  a  Police-officer,  whether  amounting  to  a  confession 
or  not,  is  : — "  Was  the  fact  discovered  by  reason  of  the  information  and  how 
much  of  the  information  was  the  immediate  cause  of  the  fact  discovered,  and 
as  such  a  relevant  fact  ?"(3) 

The  word  ' '  discovery' '  may  either  mean  the  purely  mental  act  of  learning  "Dtecover- 
wmething  which  was  not  known  before  to  a  person,  as  the  mere  mental  act  of 
becoming  aware  of  something  after  hearing  it  stated  ;  or,  the  physical  act  of 
finding  upon  search  or  inquiry  something,  or  material  fact,  the  existence  or 
the  exact  locality  of  which  was  unknown  till  then.  It  is  in  the  latter  sense  that 
the  word  is  used  in  this  section,  that  is,  in  the  sense  of  a  finding  upon  a  search 
or  enquiry  of  articles  connected  with  the  crime  or  other  material  fact ;  the 
reason  being  that  it  is  only  this  kind  of  discovery  which  proves  that  the  infor- 
mation, in  consequence  of  which  the  discovery  was  made,  is  true  and  not  fabri- 
cated. The  statements  admitted  by  the  section  are  statements  preceding  finding 
up<m  search  or  enquiry.(4)  It  is  not  now  necessary  that  the  discovery  should 
be  by  the  deponent ;  (5)  if  the  latter  be  a  Police-officer  investigating  a  case,  he 
will  not  be  allowed  to  prove  an  information  received  from  a  person  accused  of 
an  offence  in  the  custody  of  a  Police-officer,  on  the  ground  that  a  material  fact 
was  thereby  discovered  by  him,  when  that  fact  was  already  known  to  another 
Police-officer. (6)  When  the  police  succeed  in  discovering  property  in  conse- 
quence of  information  received  from  an  accused,  it  is  not  competent  to  the 
police  to  replace  the  property  in  the  place  whence  it  is  discovered  and  to  ask 


altboogh  not  jiutified  by  facte,  to  the    proviso  R.,  242   (1874) ;  S.  v.  Bama  Birapa,  3   B.,    12 

coouinedin  t.  27.  "  (1878);  S.  v.    Nana,    14  B.,  260  (1889);  in  all 

(1)  R.  T.  Jora  Hatji,  I!  Bom.  H.  C.  R., 242  the  cases  under  this  section  where  the  state- 
(1874.)  ments   were  held  to  be  admissible,    the    "  dis- 

(2)  R.  T.  Babu  Lai,  6  A.,  609,  546  (1884),  per  covery  "  was  of  articles  or  other  material 
Stnigbt,  C.  J.,  cited  and  adopted  by  Norris,  J.,  facts.  The  section,  as  thus  understood,  enacts 
ia  Atu  SUUarv.  It.,\l  C,  635,  64H\886).  the  same    rule  as    is    given    in     Taylor,  Ev., 

(3)  R.  T.  Commtr  Shabib,  12  H.,  153  (1888),  K  9^>  ^3  (  B.  v.  Anna  Birapa,  supra,  17  : 
in  which  it  was  also  said  that  "  the  reasonable  R.  y.  Nana,  supra,  206) ;  for  an  example  of  an 
cooHniction  of  s.  27  is  that,  in  addition  to  the  admission  subsequent  to  discovery,  see  R.  v. 
fact  discovered,  so  much  of  the  information  as  Kamal  Fuketr,  17  W.  R.,  Cr.,  60  (1872). 

wss  the  immediate  cause  of  the  discovery  is  legal  (6)  Under  s.  160,  Act  XXV  of  1861,  the  words 

evidence."  were   'discovered  by  Mm  ;  "  the  italicised  words 

(4)  Su  The  Madras  Law  Journal,  supra,  March,  have  been  omitted  in  the  present  section. 
1896,  pp.  80,  86;«.v.  Jor»ffo»;i,  11  Bom.  H.  C.  (6)  Adu  Shikdar  »-.  Jf.,  1 1  C, 638,  6*2  (ItfSS). 
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the  other  accused  to  produce  the  property  because  there  is  no  further  disco- 
very under  this  section  as  against  the  other  accused. (1)  While  statements 
preceding  finding  upon  search  or  enquiry  are  admissible  under  this  section, 
on  the  other  hand,  mere  statemenu,  which  lead  to  no  physical  discovery 
after  they  are  made,  are  inadmis8ible.(2)  In  the  case  of  statemenU  made 
while  pointing  out  the  scene  o/  the  crime,  the  general  rule  is  that  if  a 
prisoner  points  out  or  shows  the  scene  of  the  offence  and  objects  around 
as  connected  therewith,  and  makes  contemporaneous  statements  in  refer- 
ence thereto,  his  acts  may  be  given  in  evidence,  as  amounting  to  "  con- 
duct "  relevant  under  the  eighth  section  ante,  but  the  accompanpng 
statements  are  not  admissible  under  the  present  section,  there  being  no 
such  "  discovery '  *  as  is  required  by  it,  nor  do  they  fall  within  the  first 
Explanation  to  the  eighth  section,  and  are  therefore  wholly  excluded. (3) 
So  where  the  prisoner,  besides  the  formal  recorded  confession,  made  a  conces- 
sion to  the  Police-officers  before  and  during  his  pointing  out  particular  places 
and  particular  articles  said  to  have  been  connected  with  the  murder  of  which 
he  was  charged,  West,  J.,  observed  :  "  A  confession  of  murder  made  to  a 
police-constable  is  not  at  all  confirmed  by  the  prisoner's  saying,  'this  is  the 
place  where  I  killed  the  deceased,'  and  when,  starting  from  the  pointing  to  a 
ditch  or  a  tree,  a  long  narrative  of  transactions,  some  of  them  altogether 
remote  from  any  connection  with  the  spot  indicated,  is  allowed  to  be  deposed 
to  as  a  confession  by  the  prisoner,  the  intent  of  the  Evidence  Act  is  not  fulfilled 
but  defeated. "(4)  From  the  statement,  "This  is  the  place  where  I  killed  the 
deceased,"  there  is  no  "discovery"  within  the  meaning  of  this  section,  and 
therefore  no  guarantee  of  the  truth  of  the  statement  ;  and  further,  the  prose- 
cution had  not,  in  the  particular  case,  shown  that  any  act  done  by  the  accused 
bad  been  so  explained  by  his  statements  as  to  make  the  latter  admissible  under 
the  first  Explanation  of  the  eighth  section.  Similarly,  in  the  case  of  etate- 
menti  accompanying  production  of  article*,  the  general  rule  is  that  if  the  prisoner 
himself  produces  or  delivers  articles  said  to  be  connected  with  the  offence,  and 
contemporaneously  makes  declarations  as  regards  them,  the  act  of  production 
or  delivery  itself  may  be  proved  as  ' '  conduct"  under  the  eighth  section,  ante; 
but  as  there  is  no  "  discovery,"  the  accompanying  statements  are  not  admis- 
sible under  the  present  section,  nor  under  the  first  Explanation  to  the  eighth 
section,  ante.{5)  So  where  a  Police-officer  deposed  that  the  accused  told 
him  ' '  that  he  had  robbed  K  R  oi  Rs.  48,  whereof  he  had  spent  Bs.  8,  and 
hadRs.  40,"  and  that  he,  the  accused,  made  over  Rs.  40  to  him,  the  statement 
was  held  inadmissble,  as  no  facts  were  discovered  thereby.  The  High  Court 
disapproved  of  the  opinion  of  the  Sessions  Judge  who  had  admitted  this  state- 
ment on  the  ground  that  the  confession  was  the  necessary  preliminary  of  the 


(1)  R.  V.  Baki/a,  2  Bom.    L.  R.,  1089  (IgOO).  2fi,  26:  R.  v.  Xana,  14  B.,  260,  363  (1889). 

(2)  R.  V.  Rama  Birapa,  3  B.,  12  (1878);  M<  (4)  R.  v.  Aima  Birapa,  «upra,  16,  17. 

the  Madras  Lftw  Journal,  ««pra,  81.  (5)  R.  v.  Jora  Hatfi,il  Bom.  H.  C.  B.,  242 

(3)  lb.,  82;  R.  t.  Jora  Ha*ji,  II  Bom.  H.  C.  (1874);  in  thii  caae  the  first  priwmer  prodnoed  a 
R.,  242.  244  (1874) ;  R.  v.  Soma  Biraja  3  B.  12,  bill-hook  and  knife  from  the  field,  and  the  second 
16, 17  (1878) ;  that  is,  assuming  the  accompanying  prisoner  a  stick,  and  each  made  a  certain  inorini- 
statements  to  amount  to  conf  essious ;  the  rule  natory  statements  which  the  Court  keU  to  be  inad- 
however,  as  to  such  statements  when  more  parti-  missible  both  under  this  section  since  there  was  no 
calarly  stated,  appears  to  be  that  if  such  state-  "  discovery,  "  and  under  s.  8,  Explanation  (I); 
ments  are  really  explanatory  of  the  acts  they  ac-  it  however  keU  that  the  acts  of  the  prisoooi 
company  they  may  be  proved  (A.  r.  Jora  Hatji-  could  be  proved;  R.  v.  Paneham,  4  A.,  196 
supra;  246,  246;  R.  v.  Rama  Birapa,  supra,  (1882);(see  it.  v.  famolio,  10B.,^95,S97(1886); 
17),  subject,  however,  to  the  further  proviso  that  Adu  Shikdar  v.  R.,  II  C,  636,  640,  641  (1S85) ; 
s.  8,  so  far  as  it  admits  a  statement  as  included  v.  ante,  note,  (3),  tupra  as  to  accompanying  state- 
in  the  word  "  conduct,  "  cannot  admit  a  state-  ments  and  Taylor,  Ev.,  §808;  S  Bass,  ft- 
ment  as  evidenee  which  would  he  ahut  out  by  ss.  484. 
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surrender  of  the  Rs.  40,  and  that  the  sunender  must  necessarily  have  been 
accompanied  or  immediately  preceded  by  some  explanatory  statement. (l) 
But  where  the  accused  makes  a  statement  as  to  the  locality  of  certain  property, 
and  after,  and  upon  such  statement,  the  police  accompany  him  to  the  locality, 
where  upon  arrival,  the  accused  by  his  own  act  produces  the  property,  such 
statements  may  be  admissible  as  leading  to  the  discovery  of  the  property(2) 
(v.  jxnt). 

In  the  first  place,  whatever  be  the  nature  of  the  fact  discovered,  that  fact  "Jj^„„^i_ 
must,  in  aU  cases,  be  itself  relevant  to  the  case,  and  the  connection  between  it  rormation." 
and  the  statement  made  must  have  been  such  that  that  statement  constituted 
the  information  through  which  the  discovery  was  made,  in  order  to  render  the 
statement  admissible.(3)  In  the  next  place,  the  practical  test  to  determine 
whether  or  not  there  is  such  a  connection  between  the  information  and  the  dis  - 
covery  has  been  stated  to  be  as  follows : — "  In  regard  to  the  extent  of  the  words 
'  thereby  discovered,'  we  may  derive  some  assistance  from  the  test  applied  by 
the  Conrts  in  dealing  with  proximate  and  remote  causes  of  damage,  namely, 
whether  what  followed  was  the  natural  and  reasonable  result  of  the  defendant's 
act.(4)"  It  was  formerly  held  by  the  Bombay  and  Allahabad  High  Court8(5) 
that  where  an  article  said  to  be  connected  with  an  offence  was  produced  by  the 
party  himself  after  giving  information  in  respect  of  it,  the  article  could  not  be 
said  to  have  been  discovered  "  in  consequence  of  the  information."  It  was 
said  that  in  such  a  case  the  article  is  discovered  by  the  art  of  the  party  and  not 
in  consequence  of  the  information.  But  this  view  was  subsequently  dissented 
from  in,  and  (so  far  as  the  Bombay  Court  is  concerned)  overruled  by,  a  case,(6) 
in  which  the  facts  were  as  follows  :  The  accused,  in  the  course  of  the  police- 
investigation,  was  asked  by  the  police  where  the  property  was,  and  replied  that 
he  had  kept  it  and  would  show.  He  said  that  he  had  buried  the  property  in  the 
fields.  He  then  took  the  police  to  the  spot  where  the  property  was  concealed, 
and  with  his  own  hands  disinterred  the  earthen  pot  in  which  it  was  kept.  It 
was  held  that  the  statement  of  the  accused  that  he  had  buried  the  property  in 
the  fields  was  admissible  under  this  section,  as  it  set  the  police  in  motion  and  led 
to  the  discovery  of  the  property,  and  that  a  statement  is  equally  admissible 
whether  it  is  made  in  such  detail  as  to  enable  the  police  to  discover  the  pro- 
perty themselves,  or  whether  it  be  of  such  a  nature  as  to  require  the  assistance 
of  the  accused  in  discovering  the  exact  spot  where  the  property  is  concealed. 
This  view  of  the  section  has  also  been  adopted  by  the  Calcutta  High  Court.(7) 

Section  150  of  Act  XXVof  1861,  as  amended  by  Act  VIII  of  1869,  was  re-  f^^° 
embodied  in  the  twenty-seventh  section  of  the  Evidence  Act  with  slight  alter-  son  in  onato- 
ations  of  language.     The  only  alteration  on  which  any  stress  can  be  laid  is  the  *'^' 
omission  of  the  word  "or";  (8)  this  shows  that  the  operation  of  the  proviso 
i?  restricted  to  information  from  an  accused  person  in  custody  of  the  police, 
and  does  not  apply  to  information  from  accused  persons  not  in  custody  of  the 
police.(9)  It  would  appear,  therefore,  that  in  order  to  bring  a  case  of  discovery 
within  the  itcope  of  this  section,  it  is  necessary  that  the  party  making  the 
statement  should  be  both  nrctued  and  in  cti*tody\t  such  time  :  and  that  (a) 
a  confession    obtained  bv  inducement  under  the  circumstances  mentioned  in 


(I)  A4m  SkiUar  t.  M.,  supra,  640,  041.  (6)  A.  v.  Nana,  14  B.,  MO,  (18«i9). 

(i)  a.  t.  Xmma,  14  B.,  260  (1889),  T.  poM.  (7)  Ugil  fkmembraneer  v.  Chema  Niukfa,  2A 

(»  a.  T.  Jora  Batji,  II  B.  H.  C.  R.,  242,  244  t'.,  4IS  (1897) ;  and  aee  also  R.  v.  Pagarte  SAoAa. 

'1«74).  19  W.  R.,  Cr.,  47  (1873),  in  which  case  the  party 

(4)  it    T.   A'aiu,  14  B.   S!0,   267  (IS89),  ptr  hims'-lf  produced  the  property. 

Jardae,  J.  (8)  8.  ISO,  ran  °°  accused  of  any  oBence    or  it 

(5)  JL    T.  Pauekam,  4    A.,  198,  204  (1882) ;  the  custody  of  a  poUoe-offioer." 

R.  T.  Bota    tal,  6  A,    S09,    944  (1884),    per  (9)  R.  r.  Balu  Lai,  6  A.,  M)9,  613    (1884),  per 

Straight,  J. ;  it.  t.   KamaUo,  |0  B.,   595,    597  OMfiekl,  J.,  me  The  Madras  I.air  Journal  mpia, 

(188«).  pp.  128,  129,  April,  189S. 


Digitized  by 


Google 


170 


INFORMATION    LEADING   TO    DISCOVERY. 


[8.   27.] 


Hovrmuob 
of  saoh  In- 
formation 
may  be 
proved. 


the  twenty-fourth  section  ;  or  (6)  a  confesuioa  made  to  a  Police-officer,{l)  wiK 
not  be  afEected  by  the  operation  of  the  twenty-seventh  .section  when  the  person 
confessing  is  at  the  time  (a)  neither  accused  nor  in  custody ;  (b)  in  custody 
but  not  accused  ;  (c)  accused  but  not  in  custody, — notwithstanding  any  dis- 
covery in  consequence  thereof  ;  (c)  a  confession  made  to  any  person  other  than 
a  Police-officer,  by  a  person  who  was  at  the  time  in  the  latter' ■»  custody,  but  not 
accused,  is  inadmissible,  even  though  it  may  lead  to  discovery,  unless  indeed 
it  was  made  in  the  immediate  presence  of  a  Magistrate. 

Where  a  fact  is  discovered  in  consequence  of  information  received  from 
one  of  several  persons  charged  with  an  offence,  and  when  others  give  like 
information,  the  fact  should  not  be  treated  as  discovered  from  the  information 
of  them  all.  It  should  be  deposed  that  a  particular  fact  has  been  discovered 
from  the  information  of  A  B,  and  this  will  let  in  so  much  of  the  information  as 
relates  distinctly  to  the  fact  thereby  discovered. (2)  In  the  case  of^-v. 
Bahu  Ijal,(3)  Straight,  J.,  observed  as  follows :  '"  I  have  more  than  once 
pointed  out  that  it  is  not  a  proper  course,  where  two  persons  are  being  tried,  to 
allow  a  witness  to  state  *  they  said  this,'  or  'they  said  that,'  or  'the  prisoneis 
then  said.'  It  is  certainly  not  at  all  likely  that  both  the  persons  should  speak 
at  once,  and  it  is  the  right  of  each  of  them  to  have  the  witness  required  to  depose 
as  nearly  as  possible  to  the  exact  words  he  individually  used.  And,  I  may  add, 
where  a  statement  is  being  detailed  by  a  constable  as  having  been  made  by  an 
accused,  in  consequence  of  which  he  discovered  a  certain  fact,  or  certain  facts, 
the  strictest  precision  should  be  enjoined  on  the  witness,  so  that  there  may  be 
no  room  for  mistake  or  misunderstanding.  In  detailing  statements  of  this  kind 
which  are  alleged  to  have  led  to  discovery,  it  is  of  the  essence  of  things  that 
what  each  prisoner  said  should  be  precisely  and  separately  stated.  If  the  wit- 
ness was  not  clear  upon  this  point,  and  the  witness  refused  to  be  more 
explicit,  the  Judge  should  have  paid  no  attention  to  it." 

Upon  this  question  there  is  little  ot  no  difference  in  the  views  of  the  several 
High  Courts.(4)    As.si8tance  in  the  construction  of  the  words  ' '  as  relates 
distinctly  to  the  fact  thereby  discovered"  may  be  derived  from  a  consideration 
of  the  principle  upon  which  the  enactment  contained  in  this  section  is  founded. 
Statements  admissible  under  this  section  are  so  admissible  because  the  dis- 
covery rebuts  the  presumption  of  falsity  arising  from  the  fact  of  their  being 
made  under  inducement,  or  to  the  police,  or  to  others  while  in  police-custody. 
The  discovery  proves  not  that  the  whole,  but  that  some  portion  of  the  in- 
formation given  is  true,  namely,  so  much  of  the  information  as  led  directly  and 
immediately  to,  or  teas  the  proximate  cause  of,  the  discovery :  only  such  portion 
of  the  information  is  guaranteed  by  the  discovery;  and  hence  only  such  portion 
of  the  information  is  admissible.     A  prisoner's  statement  as  to  his  knowledge  of 
the  place  where  a  particular  article  is  to  be  found,  is  confirmed  by  the  discovery 
of  that  article  and  is  thus  shown  to  be  true.      But  any  explanation  as  to  how 
he  came  by  the  article,  or  how  it  came  to  be  where  it  is  found,  is  not  confirmed 
by  the  discovery,  and  as  the  presumption  of  falsity  as  to  these  other  state- 
ments is  not  rebutted,  therefore  proof  of  them  is  prohibited.    In  the  words  of 
West,  J.  :  "  It  is  not  all  statements  connected  with  the  production  or  finding  of 
property  which  are  admissible  ;  those  only  which  lead  iminediatdy  to  the  disco- 
very of  property,  and  so  far  as  they  do  lead  to  such  discovery  are  properly 
admissible Other  statements  connected  with  the  one  thus  made  evidence, 


(1)  R.  V.  Babu  Lai,  6  A.,  «09,  633  (18s-t) ;  "  A 
confession  made  to  a  Police-officer  by  a  person 
who  is  not  in  the  custody  of  the  police,  even 
though  Buoh  confession  led  to  discovery,  would 
not  be  admissible  in  evidence,  because  it  could 
not  fall  under  the  purview  of  s.  27  which  is 
restricts!     to    persons     "  in    Ihe  cudody    of   a 


Police-oficer,   "  par  Mahniood,  J.,   and   •»«   pir 
Oldfleld,  J.,  at  p.  513,  rufra. 

(2)  R.  V.  Ram  Chum,  24  VV.  R.,  Cr.,  36  (18T5). 

(3)  6  A.,  609  (1884)  at  pp.  640^  SAC 

(4)  Per  Sargent,  C.  J.,  in  R.  v.  Xant,  14  B. 
260,  263  (1889) ;  and  see  R.  t.  Commer  SmiU 
12    .\1.,    163,    184   (1888). 
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and  80  medialely,(l)  but  not  necessarily  or  directly,  connected  wnth  the  fact  dis- 
covered are  not  to  be  admitted,  as  this  would  rather  be  an  evasion  than  a  ful- 
fihnent  of  the  law,  which  is  designed  to  guard  prisoners  accused  of  offences 
aeunst  unfair  practices  on  the  part  of  the  police.    For  instance,  a  man  says  : 
'Yon  will  find  a  stick  at  such  and  such  a  place.    I  killed  Rama  with  it. '     A 
policeman,  in  such  a  case,  may  be  allowed  to  say  he  went  to  the  place  indicated, 
and  found  the  stick  ;  but  any  statement  as  to  the  confession  of  murder  would 
be  inadmissible.     If  instead   of  '  you   will   find,'  the   prisoner  has  said,  '  I 
placed  a  sword  or  knife  in  such  a  spot.'   where  it  was  found,  that  too,  though 
it  involves  an  admission  of  a  particular  act  on  the  prisoner's  part,  is  admissible, 
because  it  is  the  information,  which  has  directly  led  to  the  discovery,   and  is 
thus  distinctly  and  independently  of  any  other  statement  connected  with  it. 
But  if,  besides  this,  the  prisoner  has  said  what  induced  him  to  put  the  knife  or 
sword  where  it  has  been  found,  that  part  of  his  statement,  as  it  has  not  fur- 
thered, much  less  caused,  the  discovery,  is  not  admissible.     The  words  in  the 
twenty-seventh  section  of  the  Evidence  Act   '  whether  it  amoimts  to  a  confes- 
.«ion  or  not '  are  to  be  read  as  qualifying  the  word  '  information  '  in  the  imme- 
diately  preceding  context,  not  the  words  '  so  much  ;'  and  the  effect  is  that, 
although  ordinarily   a   confession   of  an   accused    while  in  custody  would  be 
wholly  excluded,  yet  if,  in  the  course  of  such  a  confession,  information  leading 
to  the  discovery  of  a  relevant  fact  has  been  given,  so  much  of  the  information 
as  distinctly  led  to  this  result  may  be  deposed  to,  though,  as  a  whole,  the  state- 
ment would  constitute  a  confession  which  the  preceding  sections  are  intended  to 
exclude."(2)    So  where  two  persons,  B  and   7?,   accused   of   offences   under 
section  414  of  the   Penal  Code,   gave   information  to  the  police  which  led  to 
the  discovery  of  the  stolen  property  (this  information  being  to  the  effect  that 
the  accused  had  stolen  a  cow  and  calf,  and  sold  them  to  a  particular  person 
at  a  particular  place)  the  Appellate  Court  observed  that,  "  If  he  (the  Sessions 
Judge)  had  applied,  as  he  should  have  done,  the  rule  thereby   (section   27) 
laid  down,  he  ought  to  have  held  that  that  portion  of  H^s  (the  police- witness) 
statement  in    which  he  deposed   '  they  said  they  got '  (I  suppose  this  was 
intended  to   mean   stole  )  '  the  cow  from  L  T,'  '  they  said  they  had  stolen  a 
cow  and  a  calf,'  '  they  have  stolen  it  from  S  G  of  Jaitpur),'  '  they  had  stolen 
a  goat  in  Belupur  and  sold  it.'   was  inadmissible.    The  only  fact   about   the 
cow  and  calf  which  was  admissible  as  distinctly    relating  to  the  discovery  of 
those  animals  At  A  R  J's  was  that  they  sold  it  at  Madanpore  to  him.    As  to 
the  goat,  there  ia  nothing  to  show  from  the  constable's  deposition,  that  it  was 
in  consequence  of  what  the  accused  told   him  that  he  found  the   goat  in 

(I)  The    relevancy     of     mediate     connection  H.  C.  K.,  242  (1874) ;  A.  r.  Jicinia  firapa,  3  B., 

•ppe«<  to  be  the  ratio  deciendi  of  the  case  of  A.  12, 17  (1878) ;   R.  v.  Babu  lal,  6  A.,  009  (1884) ; 

r.  Ptgaree  Sliaia,    19  \V.  R.,  Cr.,  51   (1873),  in  Adu  SluUar   v.  A..  11  C,  635    (1885);  S.    r. 

wUch  a  wider  conatmction  was  put  on  the  wocdg  Commer  Sahib,  12  M.,  153  (1888)  ;  S.  v.  Sana, 

'  w  relate*  diatinctlv,  m  a«  to  admit  not  only  14  B.,  260(1889),  and  ia  indeed  virtually  over- 

•o  maoh    of  the    information    as  leads  directly  ruled  by  Adu  Skikdar  r.  R.,  supra  referred  to  in 

ud  immediately  to  the  discovery  of  the  fact,  Ltial  RemembraiKtr  v.  Chtma  Na^ya,  25  C,  413 

hit  also  the  portion  which  leads  mediaUly  by  (1897),  see  The  Madras  Law  Journal,  nipra,  April 

*aj  of  explanation.    Though   Brodhunt,  J.,  in  1895,  p.  129,  €l  teq.,  and  Field,  Ev.,  146.     In  the 

referring  to  this  cose  in   R.  v.  Babu   Lal,   6  A.  last  cited  case,  it  was  said  per  Banerjee,  J.,  "The 

o09,  at  p.  618  (1884),  says  that  no  difference  is  view  I  take  is  in  no  way  inconsistent  with  that 

natieeable  in  the  rulings  of  S.  T.  Pagaru  Shaha,  taken  by  the  Court  in  Adu  Shikdar  r.  R.,  as  the 

•aprs ;  8.  r.  Jora  Hatji,  poet ;  R.  v.  Pancham,  part  of  the  information  or  statement  that  ia  here 

4A.,  198  (1882),    as    to    the  extent    to    which  used  as  evidence  against  the  accused  under  s.  27, 

ttatementa  or  confessions  of  accused  persons  can  relates  distinctly  to  the  fact  thereby  discovered 

iKproredbya  Police-offioerunders.27,  itis,how-  and  does  not  go  beyond  it,  "  p.  416. 

ever,  sobmittod  that  the  ruling  in  R.  v.  Pagaree  (2)  R.  v.  Jora  Hatji  11  Bom.  U.  C.   B.,   242, 

Siais,  taprs,  is  not  reconcilable  with  the  prin-  244,  245  (1874) ;  and  see  R.  r.  Rudm  Birapa  ,  3 

npic  laid  down  in  R.  t.  Jora  Hatji,   11  Bom.  B.,  12,  17  (1878). 
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Chelganj."  (1)  So  also  where  the  prisoner  told  the  police  that  certain  cloths 
had  been  left  by  him  with  some  of  the  prosecution- witnesses,  and  the  Sessions 
Judge  was  of  opinion  that  the  statement  of  the  prisoner  that  he  had  left  the 
property  with  these  persons  should  not  be  proved  in  evidence,  but  only  that 
he  said  that  certain  property  would  be  so  found,  the  Madras  Hi^h  Court  held 
this  view  to  be  wrong,  observing  :  ' '  The  reasonable  construction  is  that,  in  ad- 
dition to  the  fact  discovered,  so  much  of  the  information  as  was  the  immediate 
cause  of  its  discovery  is  legal  evidence.  The  statement  made  by  the  prisoner 
in  this  case,  viz.,  that  he  had  deposited  the  cloths  produced  with  the  witnesses, 
who  delivered  them  up  on  demand,  was  the  proximate  cause  of  their  discovery 
and  was  admissible  in  evidence.  If  he  had  proceeded  further  and  stated  that 
they  were  cloths  which  he  stole  on  the  day  mentioned  in  the  charge  from  the 
complainant,  that  statement  would  not  be  evidence,  for  it  would  be  only  intro- 
ductory to  a  further  act  on  his  part,  viz.,  that  of  leaving  the  cloths  with  the  wit- 
nesses, and  on  that  ground  it  would  not  be  the  immediate  cause  of,  or  the 
necessary  preliminary  to,  the  fact  discovered.  The  test  is  :  '  was  the  fact  dis- 
covered bv  reason  of  the  information,  and  how  much  of  the  information  was 
the  immediate  cause  of  the  fact  discovered,  and  as  such  a  relevant  fact  ?  "(2) 
Again,  an  accused  was  charged  under  section  411  of  the  Penal  C!ode,  with 
dishonestly  receiving  stolen  property.  In  the  course  of  the  police-investi- 
gation the  accused  was  asked  by  the  police  where  the  property  was.  He  re- 
plied that  he  had  kept  it,  and  would  show.  He  said  he  had  buried  the  pro- 
perty in  the  fields.  He  then  took  the  police  to  the  spot  where  the  property 
was  concealed,  and  with  his  own  hands  disinterred  the  eaHhen  pot  in  which 
the  property  was  kept.  The  Court  held  that  the  statement  by  the  accused,  that 
he  had  buried  the  property  in  the  fields,  distinctly  set  the  police  in  motion, 
and  led  to  the  discovery  of  the  property.  But  the  statement  that  ' '  he  had 
kept ' '  the  property  was  not  necessarily  connected  with  the  fact  discovered, 
and  was  therefore  not  admissible.(3) 

n^'eaftM-  28.     If  such  a  confession  as  is  referred  to  in  section   24 

im^reMton  is  made  after  the  impression  caused  by  any  such  inducement, 
SSS^mlnt,  threat,  or  promise,  has,  in  the  opinion  of  the  Court,  been  fully 
prOT5uie°re-  removed,  it  is  relevant, 

levant. 

Principle. — If  a  confession  has  been  obtained  from  the  prisoner  by  undue 
means,  any  statement  afterwards  made  by  him  under  the  influence  of  that 
confession  cannot  be  admitted  as  evidence.(4)  But  the  confession  in  the  case 
mentioned  in  this  section  is  deemed  to  be  voluntary  and  is  received  as  the 
result  of  reflection  and  free  determination,  tmafPected  and  iminduced  by  the 
original  threat  or  promi8e.(5) 

».  24  {Confetsion  catitcd  by  inducement )  s.  8  {"  Jtelerant  ") 

8.  8  (  "  Court.  "  ) 

Steph.  Dig.,  Art  22 :  Rogcoe.  Cr.  Ev.,  12th  Ed.,  41—43 ;  Taylor,  Kv..  1878  ;  3  Raw. 
Cr..  468—463  ;  Phipson,  Ev.,  3rd  Ed.,  229,  236 ;  Willg.,  Ev.,  213 ;  Field,  Ev.,  149. 

(1)  R.  T.  Babu  Lai,  «  A.,  509,     549,  550,  jxr  The  Court  added  :  "  This»ppehn  to  n«  mbauiu. 
Straight,  J.  (1884),  and  v.  i6.,  514,  ;ier  Oldfirld  tiall;  the  principle  on  which  the  caaes  rvported 
.).,  and  S18,  prr  Brodhurat,  J.  The   explanation  in  Adu  Skikdar  v.   A.,  R.  t.  Pa»di»mt,  and  R. 
of  Straight,  J.,  as  t^the  meaning  of  ■.  27  (  at  p.  v.  Jora  Ha*}i  were  decided,  "  ib.  at  p.  154, 
54«)  was  followed  by  the  Calcutta    High  Court  (3)  R.  v.  A'ana,  14  B.,  260,  265  (1889). 

in  Adu  Shikdar  v.  R..  11  C,  635  641  (1885),  as  to  (4)  3  Kum.  Cr.,  468. 

the  confessional  statements  in  which  case  v.  an<<  (5)  8t*    notes,   pott  and  Introduction,  m%l*  ; 

pp.  168,  169.  as  also  s.  24,  aalc  ;  8t<'ph.  Dig.,  AH.  22. 

(2)  R.    T.  Commer  Sahib,    12  M.,  153  (1888). 
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OOHMBNTART. 

This  section  fonns  an  exception  to  the  law  provided  by  the  twenty-fr.urth  SS^r^^SS 
aeotion.d)  and  as  a  qualification  of  that  section  should  be  read  together  with  by  orisinai 
it.  The  impression  caused  by  the  inducement  may  have  been  removed  by  mere  JJent* 
lapse  of  time,  or  by  an  inter\'emng  act,  such  as  a  caution  given  by  some  persons 
of  superior  anthority,{2)  to  the  person  holding  out  the  inducement.    An  induce- 
ment may  continue  to  operate  on  a  man's  mind  for  a  considerable  time  after 
it  was  uttered  ;(3)  but,  on  the  other  hand,  it  may  be  altogether  removed  by 
gobseqaent  statements  which  precede  the  confession,  and  which  clearly  inform 
the  defendant  that  he  must  expect  no  temporal  advantage  from  making  one.(4) 
Thns  where  a  Magistrate  had  told  a  prisoner  that  if  the  latter  would  confess 
he  would  use  his  influence  to  obtain  a  pardon  for  him,  and  had  afterwards 
teoeiTed  a  letter  from  the  Secretary  of  State  refusing  the  pardon,  which  letter 
the  Magistrate    communicated    to    the  prisoner,  a  confession  subsequently 
made  was  held  to  be  admissible.(5)     It  is  for  the  Court  to  decide  under  all  the 
citcamstances  of  the  particular  case  whether  the  improper  influence  was  totally 
done  away  with  before  the  confession  was  made.    In  this,  as  well  as  other  res- 
pects, the  admissiblity  of  the  confession  is  a  question  for  the  Judge.(6)     Where 
the  latter  is  satisfied  that  the  influence  has  really  ceased,  the  confession  will  be 
admitted.(7)    But  there  ought  to  be  strong  evidence  that  the  influence  has 
ceased.    In  R.  v.   SherringtonXS)  Patteson,  J.,  rejected  a  second   confession, 
sanog,  "  there  ought  to  be  strong  evidence  to  show  that  the  impressions  under 
which  the  first  confession  was  made,  was  afterwards  removed,  before  the  second 
rmfession  can  be  received.    I  am  of  opinion  in  this  case,  that  the  prisoner  must 
be  considered  to  have  made  the  second  confession,  under  the  same  influence  as 
he  made  the  first ;  the  interval  of  time  being  too  short  to  allow  of  the  supposi- 
tion that  it  was  the  result  of  reflection  and  volimtary  determination." 

29.     If  such  a  confession  is  otherwise  relevant,  it  does  not  °^^^^^ 
become  irrelevant  merely  because  it  was  made  under  a   pro- r«i5v»iitaot 

,  .  •'  !•         J  A-  1  •      -I  *o  become 

mise  of  secrecy,  or  in  consequence  of  a  deception   practised  trrrtevant 

. -  promise  of 

seoreo7,  dto. 

(l)  i  T.  Pandum,  4  A.,  198,  201  (1288).  not  to  have  censed,  RoMoe,  Or.    Et.,   I2th  Ed. 

|t)  a.  T.  LinfaU,  I  Philliiw,  Ev.,  414 ;  Ro«coe,  42;  Phipson,  Er.,  i6. ,-  wd  R.  y.  Mumtmal  Luchm, 

lith  Ed.,  41  [the  priaoiier  on  being  taken  into  6  N.-W.  P.,  86,  88  (1873)  [where  aconfeasion  had 

nutady  had  been  loM  by  a  person  who  came  to  been  made  upon  the  inducement  held  out  by  the 

Mart  the  constable,  that  it  would  be  better  for  police  that  nothing  would  happen  if  the  prisoner 

Ub  to  ooolen ;  bat  on  his  being  examined  before  confeesed,  and  the  prisoner  made  two  different 

tke  ewuaitting  Magistrate  on  the  following  day,  confessions,  the  one  before  the  Magistrate  and 

Ik  wss  frequently  cautioned  by  the  Magistrate  to  the  other  before  the  Sessions  Judge,  who  accepted 

■sy  nothing  againat  himself :  a  confession  under  both  confessions  but  did  not  record  any  opinion 

ttes  eirenmatancea  before  the  Magistrate  was  on  the  point,  the  Appeal  Court  Add  that  it  was  not 

keU  to  be  alcarly  admissible  ] ;  A.   v.  Bale,   1 1  prepared  to  say  that  the  confession  made  before 

Cox,  (M  ;  H.  V.   Sotier,  1  Phillippa,   Ev.,  414;  the  Sessions  Judge  was  made  after  the  impression 

R«seae,  Ct.  Kr.,  12th  Ed.,  41  ;  K.  v.  Howe;    6  caused  by  the  promise  had  been  fully  removed.) 

C  *  P.,  404  :  see  Phipson,   Ev.,  3rd  Ed.,  236  ;  Reg.  v.  Savroji  Hadabhai,  9  Bom.  H.  C.  R.,  3fi8, 

fSeH  St.,  14» ;  Norton,  Ev,  166,  167  ;  as  to  the  370    (1872)    [where    an   inducement    was    held 

■tatatsry  form  of  warning,  see  1 1   andl2VMc.,  c.  oyt  to  the  prisoner  in  his  house  and  he  was  imme- 

^  s.  la,  diately  after  taken  to  the  Traffic  Manager  of  a 

(3)  Will*,  Ev.,  213 ;  R.  v.  Hewitt,  1 C.  ft  M.,  S34.  Railway,  in  whose  presence  he  signed  a  receipt 

(4]  Ih.  ;  R.  V.  Ckwu,  4  C.  ft  P.,  221.  for  a  certain  sum  of  money.  Sargent,  C.  J.,  said  it 

15)  B.  V.  Clewe*,  supra ;  «e«  also  R-  v.  Howes  would  be  impossible  to  hold  that  the  impression 
"  C.  ft  P.,  404.  was  removed  in  the  short  interval  which  elapsed 

16)  3  Baa*.  Or.,  4S8 ;  Field,  Ev.,  149.  between  the  inducement  and  the  signing  of  the 
(7)  For  caaea  where  the  inducement  hit  been       receipt  ]  R.  v.  Sherrington,  post. 

keldtohaveeeaMd,<e<Roscoe,  Cr.  Ev..l2th  Ed.,  (8)  2  Lewin,  C.  C,  123,  cited    in  Roacoe,  Cr. 

41 :  Pbipwrn,  Ev..  3rd  Ed..  236:  and  wbere  held       Ev.,  47,  48 ;  3  Rns*.,  Cr.,  W6. 
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[8.  29.i 


on  the  accused  person  for  the  purpose  of  obtaining  it,  or 
when  he  was  drunk,  or  because  it  was  made  in  answer  t<i 
questions  which  he  need  not  have  answered,  whatever  may 
have  been  the  form  of  those  questions,  or  because  he  was  not 
warned  that  he  was  not  bound  to  make  such  confession,  and 
that  evidence  of  it  might  be  given  against  him. 

Principle. — In  order  that  a  confession  should  be  invalidated  there  must 
be  an  inducement  operating  to  influence  the  mind  of  the  accused  either  by  hope 
of  escape  or  through  fear  of  punishment  connect«d  with  the  charge.  Such 
inducement  must  relate  to  the  charge  and  reasonably  imply  that  the  pontaon 
of  the  accused  with  reference  to  it  will  be  rendered  better  or  worse  according 
as  he  does  or  does  not  confess.  If  the  confession  be  obtained  by  any  other 
influence,  it  will  not  be  invalidated  (though  its  weight  may  te  afiected)(l)  how- 
ever much  it  would  have  been  more  proper  not  to  have  exerted  such  influ- 
ence, and  however  much  the  statement  itself  may  become  liable  to  suspicion. 
The  present  section  states  certain  non-invalidating  origins  of  a  confession.  In 
none  of  the  instances  given  is  there  any  inducement  relating  to  the  charge,  hdd 
out  to  the  accused  which  is  of  the  character  above-mentioned  and  the  subject 
of  the  prohibition  contained  in  the  twenty-fourth  section.(2)  The  circumstances 
mentioned  do  not  affect  the  testimonial  trustworthiness  of  the  confession. 


8.  8    ("  Rvidenct.  ") 

«•  182  (CrtmituilHHT  aiutrer*.) 


«■  21  (  Proof  of  admuitiont  againtt  persons 

making  them.  ) 
8-  8  {"  Belevant.  ") 

Steph.  Dig..  Art.  24  ;  Taylor,  Kv.,  §§  881.  882  ;  Roscoe,  O.  Ev.,  12th  Ed.,  43 ;  Phipwn 
Ev.,  3rd  Ed..  280 ;  WiIIr,  Ev.,  213  ;  PhilUps  and  Arnold,  Ev.,  420,  421  ;  Norton,  Ev.,  167: 
Best,  Rv.,  §  629  :  Cr.  Pr.  Code  (Act  V  of  1898).  es.  163, 343.  Wigmore  EV.,  {  823.  Joy's 
Confessions,  SO. 


Non-lnvall- 
dating 
orlffliM  of  a 
confession 


Promlasof 
secrecy. 


The  principle  of  testimonial  untrustworthiness  being  the  fonndation 
of  exclusions,  the  confessions  should  be  taken  into  account  unless  their  cause 
was  such  that  the  accused  was  likely  to  have  been  induced  to  untruly  confe88.(3) 
The  non-invaUdating  origins  of  a  confession. which  are  mentioned  in  thissection 
are: — (a)  promise  of  secrecv;  (h)  deceptioto;  (c)  drunkenness ;  {d)  intenog*- 
tion ;  (e)  want  of  warning,  but  there  may  be  others.  So  what  the  accused 
has  been  overheard  muttering  to  himself  or  saying  to  his  wife  or  to  any  other 
person  in  confidence  will  be  receivable  in  eviaence.(4) 

This  does  not  make  the  confession  inadmissible,  though  a  confidence  is 
thus  created  in  the  mind  of  the  prisoner  and  he  is  thrown  ofE  his  guard,  the 
true  question  seems  to  be — Does  such  confidence  render  it  probable  that  the 
prisoner  should  be  thus  induced  untruly  to  confess  himself  guitly  of  a  crime 
of  which  he  was  innocent. (5)  Thus  A  was  in  custody  on  a  charge  of  murder. 
B,  a  fellow  prisoner,  said  to  him,  'I  wish  you  would  tell  me  how  you  murdered 
the  boy — pray  split."  A  replied,  "  Will  you  be  upon  your  oath  not  to  men- 
tion what  I  tell  you  V  B  went  upon  his  oath  that  he  would  not  tell.     A  then 


(1)  *.  V.  SpiMmiy,  7  C.  ft  P.,  187 ;  v.  pott ; 
Best,  Ev.,  f  ((29. 

(2)  Norton,  Ev.,  l67  ;  tee  a.  246  anU ;  Taylor 
Et.,  {  881 ;  Best,  Ev.,  {  S29  ;  tee  notes  to  R.  v. 
Oavin,  IS  Cox,  656,  and  R.  t.  Bmckenbury,  17 
Cox,   628  (1893>- 

(3)  Wigmore  Et.,  {  823,  thus  «  confession  i« 
not  excluded  because    of  any  breach  of   confi- 


dence or  deoeptioi.  The  qoestion  in  all  csarf 
is,  wa>  the  inducement  such  as  by  poasifaility  <• 
elicit  on  untrue  aeknovledgment  of  goiH  !  ** 
{824. 

(4)  R.  V.  Simons,  6  C.  ft  P.,  MO  ;  R.  v.  Ssfenu. 
7  W.  R.,  Cr.,  86  (1 867) ;  but  not  what  be  has  bees 
heard  to  say  in  his  sleep ;  ante,  p.    1 12. 

(5)  Jov  on  Conftfsiiont  80. 
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made  a  statement ; — h4d  that  this  was  uot  such  an  inducement  to  confess 
as  wovii  render  the  statement  inadmissible.(  I) 

Where  a  prisoner  in  jail  on  a  charge  of  felony,  aaked  the  turnkey  of  the  Deception, 
jail  to  put  a  letter  into  the  post  for  him,  and  after  his  promising  to  do  so,  the 
prisoner  gave  him  a  letter  addressed  to  his  father,  and  the  turnkey,  instead  of 
patting  it  into  the  post,  transmitted  it  to  the  prosecutor,  it  was  hdd  that  the 
contents  of  the  letter  were  admissible  in  evidence  against  the  prisoner  as  a  con- 
fession, notwithstanding  the  manner  in  which  it  was  obtained.  (2)  In  another 
case,  artifice  was  used  to  induce  a  prisoner  to  suppose  that  some  of  his  accom- 
plices were  in  custody,  under  which  mistaken  supposition  he  made  a  confession, 
and  it  was  admitted  in  evidence.O) 

Whether  the  prisoner  be  made  drunk  for  the  purpose  or  with  the  motive  Drunken- 
of  getting  a  confession,  or  made  the  confession  while  he  has  made  himself  drunl^  "•■■• 
it  IS  equally  rec8ivable.(4) 

Much  less  -will  a  confession  be  rejected,  merely  because  it  has  been  ehcited  interroga- 
by  questions  put  to  the  prisoner,  whoever  (subject  to  the  provisions  of  the  "*'°' 
twenty-fifth  and  twenty-sixth  8ections)(5)  may  be  the  interrogator ;  and  the 
form  of  the  question  is  immaterial ;  it  may  be  in  a  leading  form  or  even 
assume  the  prisoner's  guilt. (6)  Thus  a  confession  elicited  by  questions  put 
by  a  Hagistrat^e  has  been  held  admissible  in  England.(7)  In  India  the  law 
expressly  provides  for  the  examination  of  the  accused  person  by  the  Court. (8) 
When  the  confession  is  contained  in  an  answer  given  by  a  witness  to  a  ques- 
tion put  to  him  in  the  witness-box,  the  provisions  contained  in  section  132, 
fott,  must  be  borne  in  mind. 

A  voluntary  confession,; too,  is  admissible,  though  it  does  not  appear  that  want  of 
the  prisoner  was  warned,  and  even  though  it  appears  on  the  contrary  that  he  ■warning. 
vasnotso  warned. (9)  It  is  no  part  of  the  duty  of  a  Magistrate  to  tell  an 
accused  person  that  anything  he  may  say  will  go  as  evidence  against  lum.(lO) 
The  Criminal-  Procedure  Code(ll)  enacts  that  no  Police-officer  or  other  person 
shall  prevent,  by  any  caution  or  otherwise,  any  person  from  making,  in  the 
course  of  any  investigation  under  Chapter  XIV,  any  statement  which  he  may 
be  disposed  to  make  of  his  own  free  will. 

30.     When  more  persons  than  one  are  being  tried  jointly  oonaidera- 
for  the  same  offence,  and  a  confession  made  by  one   of   such  SfcMfee?^' 

slon   affeot- 

—  — —     ...-_-.  _     _ „  ingperson 

m&lclxis  It  > 
(I )  X.v.  8kaw,  6  C.  ft  P.,  373 ;  K.  v.  Xabadteij)       sions  obtained  by  questions  by  the  police,  see  R.  and  otners 

Oonwmi.  1  B.  L.  R.,  Cr.,  16, 23  (18«8) ;  and  when  v.  Bractmhwry,  17  Cox,  628,  not  (oUowing  R.  v.  ^|^*p^aY%P 

*  witoea  promiaed  that  what  the  prisoner  said  Gavin,  16  Cox,  666,  which  seems  not  to  be  law;  same 

•booJd  go    on    further,    the  confession  was  re-  ttt  cases  cited  in  i'hipson,  Ev.,  3rd  Ed.,  230;  ""eoce. 

MiTed ;  K.  v.  Thomat,  7  C.  &  P.,  346.  Taylor,    Ev.,    §881  ;    Roscoe,  Cr.  Ev.,  12th  Ed., 

(}}  M.  V.  Derrinfton,  2   C.   ft  P.,  418 ;  K.  t.  43.  A  s  to  answers  given  to  the  police  not  amount- 

Xaitiwip  Ootwami,  supra,  23.  ing  to  a  confession  of  guilt,  see  B.  v.  Nabadwip 

(3)  n.  V.  Burky,  1  Phillips  ft  Am.,  420;  «ee  Ootuami,  1  B.  L.  R.,  Cr.,  16,  20  (1868).        < 
«k>  R.  v.  Am  Churn,  20  W.  R.,  Cr.,  33  (1873),  (6)  Taylor,   Ev.,  %  881. 

m  which  the  deception  practised  consisted  of  a  (7)  R.  v.  Rtu,  7  C.  ft  P.,  569 ;  R.  v.  Blli;  1  Ry. 

•tatement    made    by  the    Police-offi  cer    to   the  ft  M.,  432 ;  cited  in  R.  v.  Nabadwip  Ootummi, 

pHsooer    that    the  lattec's    brother-in-law  had  supra,  26. 

thtu  oat  that  he  was  guilty.  (8)  Field,  Ev.,  160 ;  Cr.  Pr.  Code,  s.  342. 

(4)  R.  V.  SpiUbury,  7  C.  ft  P.,  167,  in  which  (9)  Taylor,  Ev.,  K  881,  882 ;  see  Field,  Kv., 
use  Coleridge,  J.,  said:  "  This  [the  fact  that  150,  15]  ;  R.  v.  Xabadmp  Ootwami,  1  B.  L.  K., 
ttc  prisoner  wsM  drunk]  is  matter  of  observation  Cr.,  15  (1868),  the  decision  in  which,  on  this 
for  ma  npoo  the  weight  that  ought  to  attach  to  point,  has  been  followed  by  the  present 
fiii    statement  when  it    is  considered    by    the  section. 

jury:"   8te  B*«t,  Ev.,  J  829.  (|0)  A  v.l/seer,  IOC,  776,777(1884). 

(9)  A*  to  the  English  rule  in  regard  to  admis-  (11)  8.  163  (  Act  V  of  1898). 
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persons  affecting  himself  and  some  other  of  such  persons  is 
proved,  the  Court  may  take  into  consideration  such  confes- 
sion as  against  such  other  person  as  well  as  against  the  per- 
son who  makes  such  confession. 

Explanation. — "Offence,"    as  used  in   this   section,  in- 
cludes the  abetment  of,  or  attempt  to  commit,  the  offence.(l) 

lUuitrationt. 

(a)  A  and  B  are  jointly  tried  for  the  murder  of  C.    It  is  proved  that  A  said.— *£ 
and  I  murdered  C    The  Court  may  conaider  the  effect  of  this  confession  as  against  B. 

(b)  j1  is  on  his  trial  for  the  murder  of  C.    There  is  evidenoe  to  show  that   C  wa* 
murdered  by  .1  and  B,  and  that  B  said. — '  A  and  I  murdered  C 

This  statement  may  not  be  taken  into  consideration  by  the  Court  against  A,  as 
B  is  not  being  jointly  tried. 

Prinolple. — When  a  person  makes  a  confession,  which  afkcts  both  himself 
and  another,  the  fact  of  self -implication  takes  the  place,  as  it  were,  of  the  sanc- 
tion of  an  oath,  or,  is  rather  supposed  to  serve  as  some  guarantee  for  the  truth 
of  the  accusation  against  the  other  .(2)  For  when  a  person,  admits  his  goilt  and 
exposes  himself  to  the  pains  and  penalties  provided  therefor,  there  is  a  guarantee 
for  his  truth  .(3)  The  guarantee,  however,  is  a  very  weak  one,  for  if  the  fact  of 
self-inculpation  is  not  in  all  cases  a  guarantee  of  the  truth  of  a  statement  even 
as  against  the  peison  making  it,  much  less  is  it  so  as  against  another.  Further, 
a  confession  may  be  true  so  far  as  it  implicates  the  maker,  but  may  be  false 
and  concocted  through  malice  and  revenge  so  far  as  it  affects  others.  While 
such  a  confession  deserves  ordinarily  very  little  reliance,  it  is  nevertheless 
impossible  for  a  judge  to  ignore  it,  and  he  need  no  longer  pretend  to  do  so, 
the  provisions  of  this  section  being  inserted  for  the  purpose  of  relieving  him 
from  the  attempt  to  perform  an  intellectual  impos8ibiUty.(4) 

s.  3     "  Court."  )  s.  3  (  "  Profud.-) 

Norton,  Er.,  169  ;  Cunningham,  Et.,  26,  i:7, 148  ;  Field,  Ev.,  U!6— 159. 

oomubntary. 

Oonrtrao-  The  general  rule  of  EngUsh  law{5)  and    the  rule  which  prevailed  in  India 

tion.  prior  to  the  passing  of   this  Act(6)  is  and   was,   that  the    confession  of  an 

accused  person  is  only  evidence  against  himself  and  cannot  be  used  against 
others.  This  section  forms  an  exception  to  this  rule.  The  grounds  upon 
which  it  has  been  enacted  have  been  adverted  to  ;  but  the  weakness  of  the 
guarantee  afforded  by  self-implication  and  the  dangerous  and  exceptional 
character  of  the  evidence  require  that  this  section  should  be  construed  very 


(1)  This  explaiutioD  was  inserted  in  thU  (4)  Stt  remarks  on  this  section  in  Cunning- 
section  by  Act  III  of  1891,  s.  4,  and  alters  tlie  ham's  Ev.,  26,  27,  148. 

law  in  this  respect  as  laid   down  in  R.  t.  Jafir  (S)  Roscoe,  Cr.  Ev.,  40,  OO ;  Taylor,  E*.,   H 

Ali,  19  W.  R.,  Cr.,  67  (1873) ;  Badi  v.  R.,  7  M.,  904,  871  ;  Phipsoo,  Et.,  3rd  Ed.,  231 ;    Powell. 

679:  9  (1884);  R.  v.    Alafappa  Bali,  Heir,  3rd  Ev.,  320. 

Ed.,  499a  (1886),  v.  pott,  p.  178.  (6)  R.  v.  Katty  Chum  Lokar,  6  W.  ft..  Or.,  »t 

(2)  *.  V.  Belat  Ali,  19  W.  R.,  Cr„  67  (1873) ;  ( 1866) ;  R.  v.  B*mnd4t,  8  W.  R.,  Cr.,  36  (1W7) ; 
per  Phear,  J. :  R.  v.  Jofr^P,  7  A.,  646,  648  if.  v.  Durbaroo  Dau,  13  W.  R.,  Cr.,  14  (1870) ; 
(1886).  per  Straight,  J.:  "  The  object  sought  by  R.  v.  Sadku  Jfundni,  21  W.  R.,  Or.,  «t. 'l' 
the  rule  of  law  is  a  safeguard  for  sincerity  and  (1874><  per  Phear,  J.  The  provision  contained  in 
for  information ;  "  R.  v.  Sur  Mahomed,  8  B.,  tbc  section  is  a  new  one,  there  being  no  msOar 
223,  227  (1883),  per    West,    J.  rule  either  in  Act  II  of  1866.  or  in  the  CMMoai 

(3)  B.  V.  Daji  Kartu,  6  B.,  288,  291  (1882)  Procedure  Codes  of   1861,  1872. 
per  West,  J. 
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strictly  ;(1)  and  accordingly,  such  a  construction  has  been  applied  to  each 
of  its  terms.  Thus  it  has  been  held  that  a  person  who  pleads  giiilty  is  not 
being  "tried  jointly;"  that  the  prisoners  must  be  legally  tried  jointly,  and 
at  the  same  time  ;  that  the  words  "  same  ofience  "  excluded  abetments  and 
attempts  ;  that  the  terms  "  proved  "  is  to  be  interpreted  strictly ;  and  that 
no  weight  is  to  be  given  to  the  confession  as  against  any  person  other  than  the 
party  making  it,  unless  it  is  corroborated  by  independent  testimony  (v.  post). 
This  section  must  be  read  together  with,  and  subject  to,  the  provisions  con- 
tained in  sections  24 — 27,  ante  (v.  post). 

It  is  not  sufficient  that  the    co-accused  should  be  tried  jointly  in  fact ;  1'^^ . 
they  must  be  legaUy  tried  jointly.(2)  The  section  applies  only  to  cases  in  which 
the  confession  is  made  by  a   prisoner  tried  at  the  same  time  with  the  accused 
person  against  whom  the  confession  is  used.(3)    Upon  the  question   whether, 
if  one  of  several  prisoners  pleads  guilty,  such  person  can  be  held  to  be    "  tried 
jointly  "  with  the  rest  so  as  to  let  in  his  confession  against  the  others  who 
have  claimed  a  trial :  (i)  It  is  clearly  established  that   a  prisoner  who   pleads 
guilty  at  the  trial  and  is  thereupon  convicted  and  sentenced  cannot  be  said  to 
be  jointly  tried  with  the  other  prisoners  committed   on  the  same  charge  who 
pleaded  not  guilty  ;(4)  (ii)  and,  if  the  prisoner' 8  plea  of  guilty  is  not  accepted 
by  the  Court,  it  is  plain  that   such  prisoner  is  still  being  jointly  tried  with  the 
re8t.(6)     For  it  is  not  correct  to  say  that  a  criminal  trial  ends  with  a  plea  of 
guilty  ',(6)  (iii)  The  only  case  in  which  there  may  be  a  doubt  is  where  neither 
of  these  courses  has  been  explicitly  adopted,  but  the  accused  who  has  pleaded 
guilty  is  left  in  the  dock  merely  to  see  what  the  evidence  will  show  as  against 
him,  though  the  Court  intends  ultimately  to  convict  him  on  the  plea  of  guilty. 
In  such  a  case  it  would  not  be  fair  to  allow  his  confession  to  be  considered  as 
against  his  co-accused  for  that  would  be  in  efiect  to  comply  with  the  forms  of 
justice  while  violating  it  in  sub6tance.(7)     The  mere  fact  that  a  prisoner,  who 
has  pleaded  guilty,  is  not   immediately  convicted  and  sentenced,  but  is  kept 
io  the  dock  with  the  prisoners  who   are  being  tried,  until  the  close  of  their 
trial,  will  not  render  his  confession  admissible,   for  inmiediate  conviction  and 
sentence  are  not  necessary  to  exclude  a  confession  by  a  co-prisoner  who   has 
pleaded  guilty.  (8)    So  where  the  Judge  kept  the  prisoner  in  the  dock,  uncon- 
victed and  not    sentenced  merely  because  it  was  possible  that  the  evidence 
elicited  at  the  trial  might  enable  the  Court  to  determine  whether  to  pass   a 
sentence  of  death  or  transportation,  it  was  held  that  his  confession  could  not 
be  considered  as  against  his  co-accused  as  there  was  in  fact  under  such  circum- 
stances after  the  plea  of  guilty,  no  joint  trial.(9) 

When  one  of  several  prisoners  pleads  guilty,  the  proper  course  for  the 
Court  before  whom  the  trial  of  the  others  is  pending  is  to  sentence  him  and 

(1)  «.  T.Ja^tr^K,  19W.  R.,  Cr.,B7,64(I873);  Jf.  t.  C»»»no  Pamehi,  23  M.,  161,  IM  (1899). 
ftr  Glorer,  J. :  B.  v.  Malapja  Bin,  14  Ind.  (6)  Confirmation  cs«e,  No.  22  o{  1893,  cited  in 
Jar..  K.  8.,  19  (1890) ;  see  Jt.  v.  Baiku  Mvndul,  B.  ▼.  Pahuji,  supra,  198  ;  B.  v.  Ckinna  Pavueki, 
taioa;  Field.  Et.,  1S6;  Norton,  Et.,   169.  23  H.,   ISl  (1899). 

(2)  B.  ▼.  Jtvat  CUndm,  22  C,  50,  72,  73  (8)  R.  v.  Chinna  Pavuehi,  23  H.,  161  (1899), 
(1894).  dimenting  from  B.    v,  Laktkmoyya  Pandaram, 

(3)  B.  T.    Sheikk  Buxoo,  21  W.   R.,  Cr.,  66  22  M.,491  (1899). 

(1874).  (7)  B.     V.   Chinna    Patmeki,  23  H.,  161,  164 

(4)  B.  r.  KalnPaia,  II  Bom.  H.  C.  R.,  148  (1899);  B.  v.  PaUua,  23  A.,  63  (1900). 
(1874):  Venkatanmi  v.  B.,  7  M.,  102(1883);  (8)  B.  v.  Pahvji,  19  B.,  196,  197  (1894).  See 
Weir,  3rd  Ed.,  491 ;  B.  t.  Cltand  Valad,  14  Ind.  8*brahmania  Ayyar  v.  B.,  26  H.,  69  (1901)  [when 
Jnr.,  N.  8.,  126  (1890) ;  B.  y.  Pirbhm,  17  A.,  an  accused  person  pleads  guilty  nothing  remaini 
624(1896),  a.  c.W.K  (1896),  111  ;  it  to  not  quite  to  be  tried  as  between  him  and  the  Oown], 
clear  whether  in  the  three  last-mentioned  oases  but  see  R.  v.  Kaln  PatH,  supra,  148 )  B.  t> 
the  prisoner*  were  Immediately  convicted  and  Aim  Saran,  8  A.,  304  309  (1886). 
seotenoed  on  pleskding  gaiUy,   bat  it  seems   ao.  (9)  lb. 
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either  to  put  him  aside,(l)  or  to  remove  him  from  the  dock  and  call  him  as  a 
witne88,(2)  but  it  is  improper  to  leave  him  in  the  dock  unconvicted  merely 
to  see  what  the  evidence  will  show,(3)  or  to  keep  him  in  the  dock  (whether 
he  be  convicted  or  not)  and  either  to  read  out  his  confession  made  previously, 
or  to  allow  a  person  to  give  an  account  of  what  the  prisoner  had  told  him,  (4) 
or  to  take  a  statement  which  he  makes.  (5) 
r^r  the  >pijq  meaning  of  this  expression  is  an   offence  coming  under  the  same 

ofFano*.'  legal  definition,(6)  or  the  same  substantive  o5ence,(7)  or  the  same  specific 
ofienRe.(8)  But  when  two  persons  are  accused  of  an  offence  of  the  same 
definition,  arising  out  of  a  single  transaction,  the  confession  of  the  one  may 
be  used  against  the  other,  though  it  inculpates  himself  through  acts  separ- 
able from  those  ascribed  to  his  accomplice,  and  capable,  therefore,  of  con- 
stituting a  separate  offence  from  that  of  the  accomplice.(9)  Prior  to  the 
insertion  of  the  Explanation  to  this  section,  the  commission  of  an  offence 
and  the  commission  of  its  abetment  were  held  to  be  different  offences. 
Thus  it  was  held  that,  upon  the  trial  of  A  for  murder,  and  B  for  abetment 
thereof,  a  confession  by  A  implicating  B  could  not  be  taken  into  con- 
sideration against  B  under  this  section. (10)  Act  HI  of  1891  has,  however, 
by  the  insertion  of  the  Explanation  to  this  section,  altered  the  law  in  this 
respect.  But  this  Explanation  applies  only  to  cases  where  one  person  is 
charged  with  an  offence  and  another  is  actually  charged  with  and  tried  for 
abetment  of  it.(ll)  Where  there  is  a  joint  trial  of  accused  persons  under 
entirely  different  sections  of  the  Penal  Code,  the  confession  of  a  co-accused 
cannot  be  taken  into  consideration  against  the  other.  (12)  But  if  a  joint 
trial  has  commenced  in  which  the  prisoners  are  charged  under  different 
sections,  and  afterwards  the  charge  is  altered,  so  that  all  the  prisoners  are 
then  tried  under  the  same  section,  their  confessions  may  be  admissible 
against  each  other.  Thus  while  A  and  B  were  being  jointly  tried  before  a 
Court  of  Sessions,  the  first,  for  murder,  and  the  second  for  abetment  of 
murder,  a  confession  made  by  A  that  he  himself  had  committed  the  murder, 
at  the  instigation  of  B  was  put  in  as  evidence  against  A.  Subsequently 
the  charge  against  A  was  altered  to  one  of  abetment  of  murder,  and  the 
Sessions  Judge,  under  the  authority  of  this  section,  used  the  confession 
against  both  and  convicted  them.  The  High  Court  held  that  the  original 
and  amended  charges  were  so  nearly  related  that  the  trial  might,  without  any 
unfairness,  be  deemed  to  have  been  a  trial  on  the  amended  charge    from  the 

(1)  R.  T.  Kalu  PaUl,  supra,  148 ;  J?,  v.  Chinna       (1883). 

Pawehi,  supra.  (7)  R,  v.  Alagapran  Bait,  Weir,  3rd  Ed.,  499h 

(2)  Fmfotosimi  T.  Ji.,  supra,  1U4 ;  J!.  V.  yak«;i,  (1886);  m«  also  Aejw^  tefoJ    Rememl>ra»etr   f. 
■npra,  198;  B.  v.  Chinna'  Pavuchi,  supra.  Qtuert,  Karuna  BaiMobi,  22  C,  164,   173  (1894). 
whether  co-accused  can  be  examined  as  a  witness  (8)  Badi  v.  B.,  7  M.,  579  (1884) ;  sub.  boib. 
after  conviction  and  before  sentence,  see    B.  t.  ilahomtd  Sahib,  Weir,  3rd  Ed.,  496  ;  B.  t.  .Vmi»- 
Aimya,    3  Bom.   L.  R.,  437  (1901).     Where  two  ppa  Bin,  supra. 

prisoners  are  tried  together  fordtfierent  offences  (9)  B.  v.  A'w  Mahomed,  8  B.,  223  (1883). 

committed  in  the  same  transaction,  it  is  impro.  (10)  Badi  v.  R.,  7  U.,  fi79  (1884) ;  and  m«  &  t. 

per  and  illegal  to  examine  one  prisoner  as  a  wit-  Jagbr  AH,  19  W.  R.,  O.,  57  ( 1873) ;  B.  m.  Alatmp- 

ness   against  the  other.     In   the  matter  of  A.  pan    BaU,  Weir,  3rd  Ed.,    499a  (1886);    S.  v. 

/>■«•({,  6  C.L.R..  574  (1880),  referred  to  in  BmAiw  Amrita  Qovinda,  10   Bom.   H.    C.  R..  497.  499 

Araimr  v.  R.,  1  C.  W.  N.,  35  (1896).  (1873). 


W  R.    T.     Pakufi,    supra,  197  ;£.  V.  CAinna  [l\)  Deimty  Legal     Remtmbraneer  \.  Kar 

Pavuehi,  23  M.,  151,   164  (1899) ;   but  see  R.  r.  Baistabi,  22  C,  l(i4,  173  (1894). 

fottt  PaUl;  R.  t.  Sam  Saran,  supra,  loc.  ei4.  (I2)  R.  v.  Bala  Paid,  6  B.,   63  (1880);  A.    ▼. 

(4)  FenJalMnmt  v.  R.,  supra,  103.  Amrita    Oovinda,  10  Bom.    H.  C.   B.,  497.    4M 

(6)  R.  T.    Pirbhm,  17  A.,  624  (1895) ;  s.  c,  W.  (1873) ;  Deputy  Legal  Remembraneer  t.    farti— 

K.  (1896),  HI.  Baietobi,  supra.  Ice.  eit.  ;  R.  v.  Alagapfa*  Bali, 

(6)  It.  T.  Malappa  Am,  14  Ind.,  Jur.,  N.  8.,  19,  Weir,    3rd    Ed.,   499a  (1886) ;   R.   x.  Mmiapfm 

SO  UNO);  R.  T.    J\r«r  Mahomed,  8  B.,   223.   226  Bin,  14  Ind.   Jur.,  N.  S.  19  (1890). 
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oommencement ;  and  that  no  objection  having  been  taken  by  B,  who  was  re- 
presented by  a  Vaki],  to  the  admissibility  of  ^'<  confession  against  him  when 
the  charge  against  A  was  altered,  the  Sessions  Judge  was  justified  in  using  the 
confession  against  B  also.(l) 

The  word  must  be  construed  as  meaning  the  same  in  this  section  oonfeMton 
as  in  the  twenty-fourth,  twenty-fifth  and  twenty-sixth  8ections.(2)  The 
sabject  of  incriminatory  statements  which  fall  short  of  full  admissions  of 
ffoilt  has  been  already  dealt  with. (3)  A  mere  admission  from  which  no 
inference  of  guilt  follows,  is  not  within  this  section,  though  it  implicates 
others,  and  is  evidence,  therefore,  only  against  the  maker.  Before  a 
statement  can  be  taken  into  consideration  against  a  fellow- prisoner, 
it  must  amount  to  a  "  confession"  on  the  part  of  the  maker  with  respect 
to  the  offence  with  which  all  are  charged. (4)  A  statement  of  an 
accnsed  person,  "taken  with  the  other  evidence  might  well  seem  to 
establish  the  case  against  him.  But  when  the  statement  is  to  be  used 
against  those  jointly  charged  and  tried  with  him,  it  must  be  a  confession 
in  the  strict  sense  of  the  term.  Its  inherent  quality  must  be  that  of  a 
confession."  Where  the  inherent  quality  of  the  statement  by  the  prisoner 
is  not  a  confession,  it  cannot  be  used  against  the  other  accused  .(6) 
"This  Court  has  already  had  occasion  in  more  than  one  case  to  point  out  that 
confessions,  which  are  made  use  of  under  the  thirtieth  section  of  the 
Evidence  Act,  in  the  first  place,  can  only  be  used,  so  far  as  they  make  the  con- 
fessing prisoner  guilty  of  the  offence  for  which  all  are  being  tried  ;  and  second- 
ly, cannot  stand  higher  than  the  evidence  of  an  acoomplioe."(6)  "  The 
test  section  30  of  the  Evidence  Act  intended  should  be  applied  to  a  statement 
of  one  prisoner  proposed  to  be  used  in  evidence  as  against  another,  is  to  see 
whether  it  is  sufficient  by  itself  to  justify  the  conviction  of  the  person 
making  it  of  the  offence  for  which  he  is  being  jointly  tried  with  the  other  person 
or  persons  against  whom  it  is  tendered.  In  fact,  to  use  a  popular  and  well- 
anderstood  phrase,  the  confessing  prisoner  must  tar  himself,  and  the  person 
or  persons  he  implicates,  with  one  and  the  same  brush. "(7) 

To  render  the  statement  of  one  person  jointly  tried  with  another  for  the 
same  offence  liable  to  consideration  against  that  other,  it  is  necessary  that  it 
should  amount  to  a  distinct  confession  of  the  offence  charged. (8)  In  one 
case.O)  it  appears  to  have  been  held  that  the  word  'confession'  is  limited  to 
confessions  of  actual  guilt,  but  it  would  seem  that  this  is  not  so,  and  that  the 
term  will  include  statements  which  amount  either  to  a  direct  admission  of 
comtruclive  guilt,  or  statements  short  of  such  admission,  but  from  which  the 
inference  of  conttmctive  guilt  follows.  (10) 

(I)  K.  T.  Ocvind  B<Mi  II  Bom.  H.  C.  R.,  278  J.,  53    (1904).    Quart— Kt  to  the  correotneas  of 

(IS74).  the  deciaion  of  R.  v.  Bakm  Khan,  6   N.-W.  P., 

it)  B.  T.  Jagrup,  7  A.,  646,  048  (1886).  213  (1873),  the  atatoment    in    which    CMe  it  ia 

(3)  T.  umte,  p.    144  submitted,  did  not  amount  to  a  confeaaion. 

(4)  S.  T.  J/okeM  Bmioo*,  19  W.  R.,  Cr.,  18  (6)  ».  v.  AtnrUa  Oomnia,  10  Bom.  H.  C.  R., 
(1(73);  R.  T.  JaflT  Ali,  19  W.  R.,  Cr.,  S7  97,  600,  601  (1873);  the  pMaage  in  quoUtion 
(l«73) ;  R.  T.  Btlai  AU.  19  W.  R.,  Cr.,  67  (1873) ;  marks  ia  per  Weat,  J. 

«.  T.  Amrita  Oovinia,  10  Bom.  H.  C.  R.,  497,  (6)  R.  v.  Xata,  23  W.  R.,  Or.,  24   (1876),  per 

lUK  601  (1873);   R.  v.  Kukrtt  Coram,    21     W.  Phear,  J. 

K,  &..  48  (1874);     R.  ▼.    Banunree    Latt,  21  (7)  R.  v.  Oanraj,  2  A.,  444—446  (1879),  per 

W.    R.,  Or.,    53   (1874) ;   R.  v.  Naga,  23  W.  R.,  Strai^t,  J. :  the  same    argoment  waa  offered, 

Ct^U  (187S)  ;    S.     V.  KtdnU)  Boonia,  26  W.  but  not  acoepted  in  Jt.  v.  Bakwr  Khan,  6  K.-W. 

R.,  Cr.,  8  (187a):  R.    t.    Baijoo  Chomltry,  26  P.,  213  (1873). 

W.  S.,  Cr..  4?  (1876) ;  Jl.  t.  tfanra;,  2  A.,  444  (8)  R.  v.  Dafi  Nar»n,  6  B.,  288  (1882). 

(I«79):  B.  T.  Jfvin,  2  A.,  646(1880);  R.  y.  Daji  (9)  R.  v.  Au^oo  Okomttry,  26  W.  R.,  Or.,  13 

Bmm,   6    B.,    288  (1882) ;  Hoor  Bwt  v.  R.,  6  (1876). 

^•>  *!•  (1880);    BMan  Duttv.    R.,i    All.     L.  (10)  S«)  A.  t.  .4ffir<teeonnda,  10  Bom.  H.  C. 
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CONTS8SIONS   OF  CO>ACCUSED. 


[8.  30.] 


AffeotiBff '  From  a  consideration  of  the  principle  upon  which  this  kind  of  evidence  is 

J^JS^J^*  admitted,  it  is  plain  that  a  statement  which  entirely  exonerates  the  maker  and 
inculpates  his  fellow-priaoner  is  not  within  the  8ection(l)  inasmuch  as  it  does 
not  amount  to  a  confession  of  the  maker's  own  individual  guilt  of  the  offence 
for  which  he  and  the  others  are  jontly  tried  ;  nor  is  such  a  statement  which 
affects  himself  and  others  but  the  latter  only.  Such  a  statement  can  afford 
no  guarantee  whatever  of  its  own  truth,  being  made  without  either  the 
sanction  of  an  oath,  or  of  that  substitute  for  that  sanction  which  consists  in 
the  self-inculpation  of  the  maker,  in  short,  without  the  application  of  any 
test  of  truth  whatever.(2)  The  rule  with  regard  to  the  extent  to  which  the 
confession  must  affect  the  maker  thereof  has  been  stated  to  be  as  follows, 
namely  : — "  That  before  a  confession  of  a  person  jointly  tried  with  the 
prisoner  can  be  taken  into  consideration  against  him,  it  must  appear  that 
that  confession  implicates  the  confessing  person  substantially  to  the  same 
extent  as  it  implicates  the  person  against  whom  it  is  to  be  used,  in  the  com- 
mission of  the  offence  for  which  the  prisoners  are  being  jointly  tried."(3)  It  is 
this  self-implication  which  is  supposed  to  afford  a  guarantee  for  the  truth  of 
the  statement.  Again,  "  this  section  must  be  interpreted  to  mean  that  the 
statement  of  fact  made  by  the  prisoner,  which  amounts  to  a  confession 
of  guilt  on  his  part,  may  be  taken  into  consideration,  so  far,  and  so 
far  only,  as  that  particular  statement  of  fact  itself  extends  against  the 
other  prisoners,  who  are  bein^  tried,  as  well  as  himself,  for  the  offence 
which  IS  thus  confessed.  I  think  the  two  illustrations  which  are  given 
to  this  section  bear  out  this  view.  If  this  be  so,  we  must  be  care- 
ful not  to  apply  statements  made  by  R.  I.  D.,  before  the  Magistrate, 
against  other  prisoners  than  himself  further  than  those  same  state- 
ments amount  in  themselves  to  a  confession  of  guilt  on  his  part."(4) 
"  Neither  can  the  statement  of  one  prisoner  be  taken  as  evidence  against 
another  prisoner  under  section  30  of  the  Evidence  Act,  unless  the  parties  are 
admittedly  in  pari  delictu,  when,  that  is,  the  confessing  prisoner  implicates 
himself  to  the  full  as  much  as  his  oo-prisoner  whom  he  is  criminating."(5) 
The  ratio  decidendi  of  the  above  cases  is  that  statements  which  inculpate  the 


R.,  497  (1873) ;  S.  t.  Oanrnj,  2  A.,  444  (1879) ; 
K.  T.  Mokuk  BUtDM,  19  W.  R.,0.,  16  (1873); 
B.  T.  Jofir  AU,  19  W.  B.,  Cr.,  67  <1873) ;  Se« 
Indian  Penal  Code,  n.  114, 149. 

(1)  R.  T.  Kuknb  Bhconia,  2fi  W.  R.,  Cr.,  8 
(1876) ;  R,  V.  Bdat  AU,  19  W.  R., Cr.,  67  (1878) ; 
S.  T.  Banwaree  Latt,  21  W.  R.,Cr.,  S3  (1874); 
R.  T.  Oanraj,  2  A.,  444  (1879) ;  R.  v.  Mvlu,  2 
A.,  646  (1880);  R.  T.  Daji  Kartu,  6  B.,  288 
(1882);  iVoof  Bux  v.  R.,  6  C,  279  (1880); 
Bi»lian  DaU  v.  £.,  2  All.,  L.  J.,  53  (1904), 
tu.  »l»o  R.  T.  Jf  oA«A  BigwoM,  19  W.  R.,  Cr.,  16 
(1873) ;  R.  T.  Amrila  Ootinda,  10  Bom.  H.  C.  R., 
Cr.,  497  (1873) ;  R.  v.  Khutree  Oomm,  21  W. 
B.,  Cr..  48  (1874) ;  R.  v.  Bmijoo  ChomOuy,  25 
W.  B.,  Or.,  43  (1876). 

(2)  R.  T.  Beht  AU,  19  W.  B.,  Cr.,  67  (1873) ; 
ftr  Phear,  J. 

(t)  R.  T.  Btht  AU,  19  W.  R.,  Cr.,  67 ;  10  B.  L. 
R,,  458  (1878),  per  Phear,  J.,  followed  in  R.  v. 
Oammi,  2  A.,  444  (1879) ;  R.  v.  JfWu,  2  A.,  646 
(1880)  i  R.  ▼.  Babaji  bin  SaOm,  14  Ind.  Jur.,  X. 
8.,  175  (1890) ;  tee  R.  v.  MoJuth  Bitmu,  19  W. 
R.,Cr^  16  (1873). 

(4)  R.  T.  Itohuh  Bi»m>;  19  W.  R.,  Cr.,  16,  23, 


per  Phear,  J.,  10  B.  L.  R.,  466i». 

(5)  R.  T.  Baijoo  Ckmcdkry,  26  W.  R.,  Cr 
43  (1876) ;  per  Olover,  3. ;  that  i«  only  when  tlie 
coofcaeion  make*  both  equally  guiltj  of  the 
oSenoe.  The  rule  ia  laid  down  more  broadly  in 
R.  V.  Btlal  AU,  anpra,  and  the  casea  which  follow 
it.  ^ /of<>ori  atatement  which  implicatea  tlw  oon- 
feeaing  priaoner  more  thaa  hia  co-prisoneis  nxmld 
appear  to  come  within  thia  aection  [aee  R.  r. 
Belat  AU,  aapra,  in  which  Phear,  J.,  aeems  to 
have  thought  admiaaible  a  atatement  by  a  priaoaer 
which  made  certain  of  hia  fellows  acnaiutiua 
before  the  fact  and  not  actual  actors  in  tJie 
transaction  which  conatituted  the  foondatioa  of 
the  charge.]  But  the  deciaiona  of  the  Calcvtt» 
and  Allahabad  High  Cooita  will  exolode  • 
feesion  which  implicates  the  maker  in  a 
degree  than  his  co-aocoaed,  unless  the  mtU- 
implication  and  the  implication  of  otbcn  is 
tHbelantiaUy  the  same.  See,  however,  as  to  thia 
R.  V.  Nvr  Mahomed,  8  B.,  223,  227  (I8S3),  in 
which  the  confession  tended  t«  reduce  the  gsik 
of  the  maker  to  that  of  a  subordinate  agent  tt 
another  as  principal ;  e/.  also  R.  t.  0<mmi  . 
11  Bom.  H.  C.  B.,  278  (1874). 
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maker  more  than,    or  equally  with,  others,  alone  can  afford  any  satisfactory  v 

guarantee  of  their  truth.  Less  weight  is  to  be  attached  to  statements  which 
implicate  the  maker  in  a  lesser  degree  than  others,  and  unless  the  maker 
(though  implicating  himself  to  a  lesser  degree) implicates  himself  substantially 
to  the  same  extent  as  the  others,  the  statement  will  be  excluded  according 
to  the  rulings  of  the  Calcutta  and  Allahabad  High  Courts.  Very  little,  if 
any,  weight  can  be  attached  to  statements  which  lay  the  principal  blame  on 
others.  Such  a  statement  is  self-serving  according  to  the  ideas  of  him  who 
makes  it,  and  is  entirely  excluded  by  the  decisions  of  the  above-mentioned 
High  Courts.  Lastly  no  guarantee  whatever  is  afforded  by  a  statement 
which  entirely  exonerates  the  maker,  and  such  a  statement  is  therefore  in 
all  cases  inadmissible. 

The  confessions  may  have  been  made  at  any  time  before  or  at  the  trial.  ( 1 ) '"  Made." 
This  section  is  not  to  be  read  as  if  the  words  "at  the  trial"  were  inserted  after 
the  words  "  made,"  and  the  word  "  recorded  "  substituted  for  the  word 
"  proved."  Therefore,  a  confession  duly  made  any  time  by  one  of  several 
accused  persons  who  are  under  trial  jointly  for  the  same  offence  can  be  taken 
into  consideration  under  section  30  as  against  the  other  accused  per8on8.(2) 
It  is  not  necessary  that  the  confession,  to  be  taken  into  consideration, 
should  have  been  made  in  the  presence  of  the  co-prisoners  against  whom  it  is 
offered  in  evidence.(3) 

But  though  this  section  allows  a  confession  to  be  used  against  another  ■<  proved. ' 
prisoner  although  made  in  his  absence,  it  yet  requires  that  such  confession 
should  be  "  proved  "  as  against  the  prisoner  to  whose  prejudice  it  is  to  be 
used.  Therefore,  where  two  accused  persons  were  jointly  tried  before  the 
Sessions  Judge  on  a  charge  of  murder,  and  the  Judge  examined  each  of  the 
accused  in  the  absence  of  the  other,  making  the  latter  withdraw  from  the 
Court  during  the  examination  of  the  former,  though  without  objection  from 
the  pleaders  of  the  Accused  persons,  it  was  held  that  the  examination  of  each 
accused  could  be  used  only  against  himself  and  not  against  his  fellow- 
accused  :(4)  Provided  a  confession  is  only  proved  afterwards,  it  is  immaterial 
whether  or  not,  the  co-prisoners  were  present  at  the  time  of  making  it. 
When  a  confession  is  used  for  the  purposes  of  this  section,  the  person  to  be 
affected  by  it  has  a  right  to  demand  that  it  be  strictly  proved  and  shown  to 
have  been,  in  all  essential  respects,  taken  and  recorded  as  prescribed  by 
law.(5)  When  a  confession  of  one  prisoner  is  taken  in  the  absence  of  the 
other  prisoners  and  the  latter  have  had  no  opportunity  of  denying  or  even  of 

(I)  In  R.V.  AOuictotk    Chuekerbmty,  4  0.,  483  jrd  Ed..  490;  Jt.  t.  LakAmanBala,  6  B.,  124, 

488  (1878),  Qarth,  C.  J.,  appean  to  have  been  o{  125(1882);    gee  S.   v.    £epi«    Binoa;    IOC, 

opinion  that  a  confcnion  nnder  s.  30  must  not  be  (70,  974  (1884).     In  R.  i.  B«pi»  BitvMU,  10  C, 

ooe  made  at  the  trial,    tor  he  lays  (at  p.  488)  970,    974    (1884),     it    wai    held    that,   in  that 

' '  The  wonl  '  proved  '  in  a.  30  miut  refer  to  a  particular  oaae,  the  confeasioni  of  two  of  several 

eontaaian  made    beforehand.  "     But  see  R.  v.  aocosed  penoiu,    made  in  the  abeenoe  of  the 

Tamga  vaiad,  post ;  and    in    no    repotted    caae  others,  were  <J  no  weight  against  the  latter. 

has  it  ever  been  objected   to  the   admitsdbiUty  (4)  K.  v.  Lahdman  Bala,  «  B.,  124  (1882) ; 

of  •  confession,  that  it  was  made  at  the  trial.    In  following  S.  v.  CAandra  SiUk,  7  C,   86  (1881) ; 

JE.  T.  Chttidm  NaA,  7  C,  6S  (1881);  and  B.  v.  in  these  eaaea  the  oonfesuons  were  objected  to 

Lak^ma*  Bala,  6  B.,  124  (1882);  the  objection  not  merely  because  they  were  made  during  the 

to    the  admiaeibility   of    the  confessions  taken  absence  of   the   co-prisoners,  but   because   they 

end  reeofded  by  the  Sessions  Judge  at  the  trial  were  not  afterwards  ' '  proved  ' '  in  any  way,  nor 

we«  not  to  the  fact  of  their  having  been  made  at  opportunity  given  to  them  to  know  what  had  been 

the  trial,  but  to  their  not  having  been  "  proved,"  said  against  them. 

T.  pc$L  (6)  B.   V.    Chanitr  BAiMadtarjee,   24  W.    B., 

(S)  B.  V.  Tamta  tvlod,  14  Ind.  Jur.,    N.    8.,  Cr.,  42  (1876)  [Or.  Pr.  Code,  1872,  a.  122  (s.  164 

S16  (1890).  of  Act  V  of  1898),  i.  <.,  in  the  manner   provided 

13)  H.  C  Proceedings,   31st  July  188S,  Weir,  by  ss.  34fi,  346  (  ss.  342,  364  of  Act  V  of   1898). 
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[s.  30.] 


"Oourt" 


"Kay  take 
Into  oonsi- 
deration," 


knowing  what  their  fellow-prisoner  has  said,  such  a  confession  oannot  be 
said  to  have  been,  "  proved  "  ;  it  is  only  after  proper  proof  is  given  tbatit 
may  be  taken  into  consideration.d) 

The  word  "Court"  in  section  30  of  the  Evidence  Act,  means  not  only  the 
Judge,  in  a  trial  by  a  Judge  with  a  jury,  but  includes  both  Judge  and  jutT.(2) 

By  this  section  the  Legislature  has  only  bestowed  a  discretion  upon  the 
Court  to  take  into  consideration  such  confes8ion.(3)  When  more  peisons  than 
one  are  jointly  tried  for  the  same  offence,  the  confession  made  by  one  of  them, 
if  admissible  in  evidence  at  all,  should  be  taken  into  consideration  against  all 
the  accused,  and  not  against  the  person  alone  who  made  it. (4)  The  law  which 
prevailed  before  the  passing  of  this  Act  required  a  conviction  to  be  based  on 
evidence,  excluding  from  that  term  statements  of  the  character  moitionediB 
this  section.(5)  And  in  so  far  as  a  statement  by  a  witness  only  is  "  evidaace" 
according  to  the  definition  given  of  that  term  when  used  in  this  Act,  a  con- 
fession by  an  accused  person  affecting  himself  and  his  co-accused  is  not  "evi- 
dence ' '  in  that  special  sense.(6)  These  words  do  not  mean  that  the  confession 
is  to  have  the  force  of  sworn  evidence.(7)  But  such  a  confessi<»i  is  nevertheleM 
evidence  in  the  sense  that  it  is  matter  which  the  Court,  before  whom  it  is 
made,  may  take  into  consideration  in  order  to  determine  whether  the  issue  of 
guiltis  proved  or  not.(8)  The  wording,  however,  of  this  section  (which  is  an 
exception)  shows  that  such  a  confession  is  merely  to  be  an  element  in  the 
consideration  (9)  of  all  the  facts  of  the  case ;  while  allowing  it  to  be  so  consi- 
dered, it  does  not  do  away  with  the  necessity  of  other  evidence.  For  even 
when  regarded  as  evidence  and  taken  at  its  highest  value,  it  is  of  too  weak 
a  character  to  found  a  conviction  upon  it  alone,  and  hence  corroboration 
should  be  required  in  all  cases :  If  instead  of  being  the  statement  of  a  feUow- 
prisoner  it  had  been  evidence  ^ven  on  oath  and  on  examination  as  a  witness, 
it  would  not  have  been  anything  other  than  the  evidence  of  an  accomflift. 


(1)  R.  T.  Lakthman  Bala,  Bupr»;  R.  v.  Chandra 
Nath,  lopn. 

(2)  R.  V.  Athlooth  CkvckerbnUy,  *  C,  483,  F. 
B.,  (1868). 

(3)  R.  T.  Sadhu   MumM,    21    W.  R.,  Cr.,  69, 
71  (1874),  ftr  Phear,  J. 

(4)  R.  V.  Ram  Birafa,  3  B.,  12  (1878). 
'S)  T.    anit,    "  ooDstraotion," 

(6)  T.  aiUt,  a.  3,  uid  we  Proceedings,  24th 
January  1873,  7  Had.  H.  C.  K.,  App.,  Ifi  [a  cod- 
viotioD  fcxmded  on  sneh  confewion  alone  is  a  oaae 
of  "  no  atiienct,  and  bad  in  law  "  ] ;  R.  t. 
KaUyapra  Ooumlen  (1883),  Weir,  3rd  Ed.,  494  ; 
[althoogh  confessional  statements  may  be  consi- 
dered, they  cannot  be  accepted  aa  evitknee  of  any 
fact  necessary  to  eonstitnte  the  offence  ];  R.  v. 
Bayaji  Kom,  14  Ind.  Jur.,  N.  S.,  384  (1886) 
[the  statement  of  acoHMcosed  is  not  teohnieaUy 
"  evitknee  "  within  the  definition  given  in  s.  3, 
T.  po«(]:  R.  V.  KhatuHa,  Ifi  B.,  66  (1890)  (refer- 
red to  in  R.  V.  Mrmal  Dot,  22A.,  44A,  447  (1900) 
[conviction  held  to  be  bad  ns  though  a  confcaaiun 
roold  be  taken  into  consideration,  it  was  not 
evidence  within  the  definition  given  by  e.  3,  and 
could  not,  therefore,  alone  form  the  basis  of  a 
conviction] ;  R.  v.  Na^a,  23  W.  R.,  24  (1876) : 
R.  V.  Ckunder  BkuUadiatiee,  24  W.  R.,  42  (1876) ; 
R.  V.  Karain  Tfl,  m<nfioTied  in  T.  v.  Anhnnfniih 
('hi.clerbvtty    (r.     jotf)  fthe  1  epifl  ture   nvoids 


saying  that  confessions  of  this  sort  are  "  en'(s<< 
and  may  be  used  as  '  evidence,"  it  says  motly 
the  Court  '  may  take  into  conaideratioo '  lofk 
conteaiian]. 

(7)  R.  V.  Nirmal  Vat,  22  A.,  445  (1900). 

(8)  R.  V.  Athlooth  ChueterbtMif,  *  C,  48S,  t- 
B.  (1878),  V.  ante,  a.  3:  tee  next  note. 

(9)  Proceedings,  24th   Jantuvy  1873,   7  H»i- 
H.  C.  R.,  App.,  15.     With   respert  to  the  wetit 

'taken  into  consideration,"  see  R.  v.  ('*«»*'■ 
Bknttaclmiee,  24  W.  R.,  Or.,  42  (1875) ;  R.  v.  yf. 
23  W.  R.,  (V.,  24  (1875) ;  and  see  note  (3),  p.  W- 
In  R.  V.  Bayaji  Kom  Atida,  14  Ind.  Jar.,  X.  S., 
384  (1886);  foUowed  in  it.  v.  Kliandia,  15  B.,  <* 
(1890) ;  it  was  held  that  '  the  words  '  taken  into 
consideration'  in  s.  30  of  the  Bvidence  Act  hmss 
*  taken  into  consideration  '  for  the  purpose  tl 
arriving  at  a  conclusion  of  fact,  and  thosgk  * 
co-aocused's  statement  is  not  technioally  etiitui 
within  the  definition  given  in  s.  3,  it  may  •*>! 
be  used  quantum  vaUat  for  the  basis  of  a  reasos- 
able  inference,  and  if  a  jury  think  it  snSeinitly 
supported  by  a  partial  or  qualified  admiaaiea  fl 
guilt  on  the  part  of  the  accused  hiniaeU  and  b; 
admitted  physical  tjMts  pointing  to  his  conorc 
tion  with  the  crime  imputed  to  him,  they  srr 
not  precluded  by  law  any  more  than  by  rMMWi 
from  a  finding  of   guilty   thoa  sustained." 
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vhich,  in  general,  requiies  corroboration  in  order  to  its  acceptance  ;(1) 
and  if  the  testimony  of  an  accomplice  given  before  the  Court  under  the 
sanction  of  an  oath  and  a  process  of  careful  examination,  and  capable 
of  being  tested  by  cross-examination,  is  yet  by  its  nature  such  that, 
as  against  an  accused,  it  must  be  received  with  caution,  still  more  so 
must  be  the  confession  of  a  fellow -prisoner,  which  is  only  the  bare  statement 
of  an  accomplice,  limited  to  just  so  much  as  the  confessing  person  chose  to 
say,  and  guaranteed  by  notlung  except  the  peril  into  which  it  brings  the 
speaker  and  which  it  is  generally  fashioned  to  le8aen.(2)  Though,  in  strictness, 
a  conviction  is  not  illegal  merely  because  it  proceeds  upon  the  uncorroborated 
testimony  of  an  accomplice,(3)  yet  section  133  applies  only  to  accomplices, 
as  such,  and  not  to  confessing  co-prisoners  whose  statements  do  not  stand 
upon  the  same  but  on  a  lower  footing  than  the  testimony  of  an  accomplice. (4) 
And  although  the  instance  of  corroboration  which  is  appended  to  IUtut.(b) 
of  section  1 14  is  corroboration  to  be  found  in  accounts  of  an  occurrence  givin  by 
accomplices,  there  is  no  indication  that  the  Legislature  intended  in  this 
passage  by  the  term  'accounts  given  by  the  accomplices'  anything  other  than 
accounts  given  in  due  course  of  examination  as  witnesses.  Therefore  the 
mere  confessions  of  prisoners  do  not  come  within  the  scope  of  this  legislative 
declatsion,(6)  and  there  is  no  express  provision  in  the  Act  to  limit,  in  any 
case  the  operation  of  the  rule  that  confessions  of  co-prisoners,  standing  alone, 
are  legally  insufficient  for  conviction. 

Having  regard  to  the  aforegoing  considerations,  the  Courts  have  estab- 
lished the  following  rules  with  regard  to  this  species  of  evidence  : — 

(1)  If  there  is  (a)  abaoltttely  no  other  evidence  in  the  case,{&)  or  (b)  the  other 
evidence  is  inadmissible,{7)  such  a  confession  alone  will  not  sicstain  a  conviction. 

Thus  (a)  a  conviction  of  a  person  who  is  being  tried  together  with  other 
persons  for  the  same  offence  cannot  proceed  merely  on  an  uncorroborated 
statement  in  the  confession  of  one  of  such  other  persons.(8)  So  where  two 
prisonets  were  convicted  under  sections  312  and  203  of  the  Penal  Code,  and 
there  was  not,  as  the  Court  observed,  a  particle  of  evidence  against  the 
second  prisoner  except  the  confession  of  the  co-prisoner,  it  was  hdd  that  the 
case  was  one  of  no  evidence,  and  that  the  conviction  was  bad  in  law  and 
fihoald  be  set  aside. (9)    If  a  prisoner  were  convicted  upon  such  evidence. 


(I)  8.  V.  Mohak  Bitmu,  19  W.  R.,  Cr.,  16,  23  496  (1878),  per  Jitrkaon  and  Ainslir,  JJ.  :  B.  v. 

(1878);  B.  V.  SaihuMundul,2l  W.  R.,  69,  71,  Babaji  bin,   14   Ind.  Jur.,    X.    8.,     176  (1888) 

(IS74);   B.    V.    Malapfa   bin,    II    Bom.     H.    C.  r<^onfeuions  made  by  accused  persons  at  a  joint 

R.,  196, 198  (1874) ;  B.  v.  Xafa,  23  W.  R.,  Or.  trial  cannot  be  treated  as  the  evidence  ofaocom- 

5«()875);   B.  V.  AdtooloA  Chvkerbvltif,  4  C,  iSa  plices  against   one  Another];  B.  v.  Lakthmayya 

(1878);  «ee  m.  183,  114,  JKW/.  Pandaram,  22  M.,  491,  493  (1899). 

(«  B.  r.  Sadku  MtindMl,  21  W.  R..  Cr.,  69,  71  (6)  B.  v.  Saihu  Mundul,  21  W.  R..  Cr..  U9,  71 

(1874),  per  Phear,  J. ;  and  see  R.  v.  Sata,  23  \V.  ( 1 874),  pc  Phear.  J. :  B.  v.  Athcototk  ChulctrbuOf, 

R..  24(1875):  K.  V.  Bkammi,  1  A.,  664  (1878);  4  C,   483,    49t,    496  (1878),   f)er  Jaekron  and 

B.  T.  Atlmiloth  Ckvektrbutty,  4  C,  183  (1878) :  AinsBe,  JJ. 

R.  T.   Btpin   Biiuat,   10  C,  970  (1884) :   Jt.  T.  (6)  Proceedings,  24th  January  1873 :  7  Mad. 

DomJim,  10  B.,  231  (1886):  B.  v.  Krithnabhat,  H.  C.  R.,  App.  IS,  followed  in  B.  t.  Ambigara 

ih.,    319  (1886);    Jt.  T.  Am    Samn,     8    A.,  306  Hulagv,  1  M.,  163  (1876);  B.  v.  Bhawani,  1  A., 

(1886):    B.  T.    AlatttfTi^    BaU,  Weir,   3rd  Kd..  mu  (i878) ;  B.  v.  Bam  Chand.  ib.,  676  (1878) ; 

4(n>  (1886);   R.    V.   Babaji  bin,    14    Ind.  Jur..  B.  v.  Atkootodt  Ckvkrbutty,  4  C,  483,   F.  B. 

N.  S..  175  (1888):   B.   t.   aanafiabkat,  14    Ind.  (1878):  B.  v.  Dota  Jiva,  10  B..  231  (1886):  B. 

Jar..  N.  8..  20  (1889)  [the  corroborative  evidence  v.  Kkandia,  16  B.,  66  (1890). 

most  be  more  cogent  and  should  be  more  strictly  (7)  B.  v.  Ambigara  Hulagu,  1  M.,  163  (1876). 

enmined  faj  the  Court  than  when  an  aoconi-  (8)  See  cases  cited  in  note  (6),  ante. 

pUc«  gives  evidence  a*  a  witnese').  (9)  Proceedings,   24th  January  1873,   '   Mad. 

(3)  S.    133,    fxM*.  H.  C.  R.,  App.,  16;  followed  in  B.  v.  Ambigara 

(4)  B.  V.  A skoctoACkuitrbvtfii,  4  v.,  *»9,  494,  Hulaju,  1  M.,     63  (1876). 
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184  CONTKSSIONS  OF  CO-ACCUSED.  [s.  30.] 

whether  by  a  jury  or  othenrise  and  were  to  appeal  to  the  High  Court,  the 
t;6nviction  ought  to  be  set  aside  ;  further,  any  Sessions  Judge  trying  such  a 
case  before  a  Jury  ought  to  direct  them  to  acquit  the  pri8oner.(l)  (b)  Where 
the  only  evidence  against  the  second  prisoner  was  a  confession  made  by  the 
first  prisoner,  and  a  statement  made  by  the  second  prisoner  to  a  police  consta- 
ble, it  was  held  that  the  latter  statement  was  inadmissible,  and  that  the 
second  prisoner  could  not  be  convicted  solely  on  the  confession  of  the  first.(2) 

(2)  (a)  The  confessions  of  co-prisoners,  to  be  rendered  trustworthy,  mvri 
he  corroborated,{S)  (h)  aliunde  hy  indefendent  evidence,  and  not  by  the  testimony 
of  accomplices  or  approvers, {i)  (o)  as  uidl  in  respect  of  the  identity  of  all  the 
persons  affected  by  it,  as  of  the  corpu8delicti.(5) 

(a)  It  is  clear,  for  the  reasons  above-mentioned,  that  though  admissible 
under  section  30  and  capable  of  being  taken  into  consideration,  no  weight  can 
be  attached  to  the  confession  unless  it  is  in  the  first  place  corroborated.  The 
confessions  of  persons  tried  jointly  for  the  same  o£Eence  may  be  "considered" 
as  against  other  parties  then  on  their  trial  with  them,  but  such  confessions, 
when  used  as  evidence  against  others,  stand  in  need  of  corroboration.(6)  When 
confessions  of  one  co-prisoner  are  admissible  against  another  co-prisoner,  the 
utmost  value  that  can  be  claimed  for  them  is  that  if  there  is  other  untainted 
evidence  against  the  accused  they  may  be  ' '  considered  "  together  with  such 
evidence.(7)  The  corroborative  evidence  must  be  more  cogent  and  should 
be  more  strictly  examined  by  the  Court  than  when  an  accomplice  gives 
evidence  as  a  witness,  for  a  confession  cannot  be  treated  as  of  the  same 
value  as  the  evidence  of  an  accomplice.(8)  (b)  In  the  next  place,  the 
corroboration  must  be  by  independent  evidence  and  not  by  the  testimony  of 
accomplices  or  approvers.  For,  if  instead  of  being  the  statment  of  a  fellow- 
prisoner,  it  had  been  evidence  given  on  oath  and  subject  to  cross-examina- 
tion, it  would  not  be  anything  eke  than  the  evidence  of  an  accomplice,  which 
itself  in  general  requires  corroboration  derived  from  evidence  which  is  inde- 
pendent of  accomphce-testimony.  The  testimony 'of  one  accomplice  is  not 
sufficient  corroboration  of  another.  And  further,  in  so  far  as  a  confession 
does  not  stand  as  high  as  the  testimony  of  an  accomplice,  there  is  a  greater 
necessity  for  independent  corroboration.(9)    (e)  Thirdly,  not  only  must  there 

(1)  K.  v.AtMooloth  ChukarbuOy,  4C.,  483,  460  (6)  Moltetk  Bitiau,  anpra,  21;  R.  v.  Sadkm 
(1878),  per  Garth,  C.  J.  Mvndul,  copra;  B.  t.  BimUh  Nanku,  I   B.,  47A 

(2)  R.  V.  Ambinara  BvlagH,  aupra.  (1876) ;  R.  v.  Kaliyappa  Ootaukn,  Wnr,  3rd  EdL, 

(3)  R.  V.  Jaglr  AU,  19  W.  R.,  Cr.,  S7  (1873) ;  464  (1883) ;  R.  v.  Data  Jim,  rapca ;  R.  v.  Ram 
R.  V.  Koonjo  Lttk,  20  W.  R.,  Cr.,  1, 3  (1873),  v.  Sonin,  snpra. 

po<(;A.  v.Sa<Ui(ir«iiuiia,21W.R.,Cr.,69(1874);  (6)  R.  y.  Jaffr  Ali,  tapra. 

R.  V.  Naga,  23  W.  R.,  Cr.,  24  (188S) ;  R.  T.  Adtoo-  (7)  Ji.  v.  Alatappan  BaU,  nipra. 

losh  ChnkerbtiUy,  4  C,   483    (1878);  R.  T.  Data  (8)  R.  v.  Oanafabliat,  14  Ind.  Jut.,  N.  S.,  20 

Jim,  10  B.,  231  (1886) ;  R.  T.  Ram  Saran,  8  A.,  (1889).     See  caaoa  cited  ante,  on  page. 

306  (1885) ;  R.  T.  AbMgappan  Bali,  Weir,  3rd  Ed.,  (9)  R.  v.  Moirik  Biemu,  19  W.  R.,  O..  It^ 

499»  ( 1886) ;  R.  T.  Oanopabkal,  14  Ind.  Jur.,   N.  26  (1873) ;  R.  v.  Jaglr  Ali,  19  W.  R.,  Or.,  67,   58 

S.,  20  (1889).  ["  Tainted  evidence  is  not  made  better  by  being 

(4)  R.  T.  Jafir  Ali,  supra;  R.  v.  iloheeh  Bitiaxs,  doubled  in  quantity :  "  as  it  would  be,  where  the 
19  W.  R.,  Cr.,  16(1873); £.  T.  Xo<m;o  £e<A,  supra,  only  corroboration  is  accomplice  testimony): 
3.  [  "  The  confession  of  K.  L,  of  course  could  R.  v.  Aim  Bora*,  supra  [a  second  accomplice 
not  have  been  legally  used  against  the  others  at  does  not  improve  the  podtion  of  the  first  ].  R, 
all  excepting  to  such  an  extent  as  it  was  sub-  v.  Koonjo  Lttk,  supra,  3,  T.  ante;  R.r.Sa4k» 
Btantially  corroborated  by  unimpeachable  evi-  Uundul,  supra;  R.  v.  ilcilafa  bin  Kapana,  supra, 
dencp,  aliunde"  per  Phear,  J.]:  R.  v.  8a<Uiu  and  cases  cited,  anie.  One  confesaion  does  not 
Munditl,  supra ;  R,  v.  Malapa  bin,  1 1  Bom.  corroborate  another ;  Takanak  v.  R.,  IOC.  \V. 
H.  C.  R.,  196;  £.  v.  Baifoo  Ckowdkry,  26  N.,  xvi  (1606).  It  may  be  generaUy  stated  that 
W.  R.,  Or.,  43  (1876);  Jt.  v.  Don  Jiva,  10  B.,  where  there  are  two  sets  of  evidence  neMier 
231  (1 88.5):  R.  V.  Ram8aran,»  A.,  306  (1886);  of  which  can  alone  be  accepted  without  eonobora- 
r..  V.  Alagappan  Bali.  Weir  .3rd  Ed.,  469a  (1886)  tion,  they  ,oaonot  each  in  it*  tarn  be  taken  to 
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b«  coiToboration  as  to  the  corpus  delicti,  but  also  as  to  the  identity  of  all 
the  peiBons  concerned.  The  question  is  not  whether  the  story  is  generally 
troe,  but  whether  it  is  true  in  the  particular  points  which  afiect  the  persons 
who  are  accused  by  him,  because  it  is  just  at  those  points  that  the  reason  for 
suspicion  and  uncertainty  comes  into  force.(l)  The  accomplice  (and,  there- 
fore, a  fortiori,  a  confessing  prisoner)  must  be  corroborated  not  only  as  to  one 
but  as  to  all  of  the  persons  afiected  by  the  evidence  and  corroboration  of  his 
evidence  as  to  one  prisoner  does  not  entitle  his  evidence  against  another  to 
be  accepted  without  corroboration.(2) 

(8)  The  confessions  of  prisoners  are  not  sufficient  corroboration  of  the  testi- 
mony of  an  accomplice,  either  as  to  the  corpus  delicti,  or  the  identity  of  the  persons 
afected.{S)  For  the  corroboration  which  is  needed  of  an  accomplice's  testi- 
mony is  evidence  which  is  independent  of  accomplices.  But  a  confession  of  a 
prisoner,  if  given  on  oath,  would  only  be  the  evidence  of  an  accomplice,  and  as 
a  mere  confession  it  is  even  of  less  value,  and  hence  it  can  never  afiord 
corroboration  of  the  evidence  of  an  accomplice,  the  tainted  evidence  of  which 
is  not  made  more  trustworthy  by  a  tainted  confession  (v.  ante). 

Upon  the  question  as  to  what  independent  evidence  is  legally  sufficient 
corroboration  of  the  confession,  it  is  necessary  to  bear  in  mind  that  being  evi- 
dence of  a  very  defective  character,  the  confession  requires  especially  careful 
scrutiny  before  it  can  be  safely  relied  on. (4)  The  corroborative  evidence  must 
be  more  cogent  and  should  be  more  strictly  examined  by  the  Court  than  when 
an  accomplice  gives  evidence  asa  witness. (5)  There  is  no  doubt  as  to  the  suffi- 
ciently corroborative  character  of  the  testimony  of  independent  and  credible 
eye-witnesses,  orof  a  confession  made  by  the  accused(6)  in  addition  to  the  con- 
fession by  his  co-prisoner  implicating  him  ;  but  doubt  may  arise  in  cases  where 
the  evidence  is  circumstantial. (7)  The  rulings  on  this  point  are  not  uniform. 
In  one  case  it  seems  to  have  been  thought  that  if  the  other  evidence  ' '  tends'  * 


Mmbonte  the  other,  nod  joined  together  eo  oa 
to  joitii;  any  ooart  in  acting  in  such  evidence. 
*. ».  Jaiob  Dot,  4  C.  AV.  N.,  129  (1899) ;  ».  c,  27 
0-,J»6. 

(I)  H.  T.  Mohuh  BuMU,  anpra,  at  p.  21 ;  and 
•«e  B.  T.  BmMh  Xanku,  1  B.,  475  (1876) ;  and  n- 
T  .  Cittv  PMrrtatam,  cited  in  note  to  same ;  S.  v. 
SoAii  ilMttdml,  supra :  R.  v.  Kaliyappa  Oounden, 
Weir,  3rd  Ed.,  494(1883):  R.  v.  Dan  Jivo,  10  B., 
131,  233  (I88S).  [  In  this  cose  the  prisoner 
vas  leleased,  as  the  confession  was  not  corro- 
Wctated  "  by  any  independent  evidence  to  show 
ttat  the  appellant  was  one  of  the  house-breakers."  ] 
J*.  V.  Sam  Aram,  8  A.,  306  (I88S),  aee  p.  184,  note, 
•-sfc. 

(2|  R.    V.    Ram   Saran,    supra. 

(3)  «.  V.  yajfb-  AU,  19  W.  R.,  Cr.,  57  (1878) : 

».  V.  3lok€»h  Buwan,  19  W.   R.,  Cr.,  16,  21,  26 

^im\;   R.  V.   Malappa    bin,   II    Boni.    H.    C- 

^  liM  (1874) :    R.   V.  KrMniaiiat,  10  B.,  319 

(I8M);  «.  V.  8aMm  MHndml,  21  W.  R.,  Cr.,  «9 

(l««);  R.  r.  Hata,  28  W.  R..  Cr.,  24  (1876); 

•.  ».   Ram    daram,  8  A.,   306    (1886);  R.    v. 

*•>»«>  Clmmdkrg,  25  W.  B.,  Or.,  48  (1876);  R. 

»•  &r*h(  Xmhi,  1  B.,  476  (1876);  R.  v.  Btpin 

'>«w,  10  C,  970  (1884) ;  R.  v.  AUgappM  Bali, 

*«^,  Srd  Ed.,  499a  (1886);  R.  v.  Chand  vaiad 

'^thm,  14  Ind.  Jur.,  N.  8.,  126  (1888). 

«)  if.  V.  Sadka  itundul,    21    W.    R.,  Cr.,  69 


(1874);   8.  r.  Saga,  23  W.  B.,  Cr.,  24  (1876). 

(6)  R.  V.  Oanayahhat,  14  Ind.  Jur.,  N.  S.,  20 
(1889) ;  tee  also  R.  v.  Sadlai  Mundul,  supra. 

(6)  See  R.  v.  Jafir  AU,  19  W.  R.,  Cr.,  39,  60 
(1873);  R.  V.  Baijoo  Ckowdhry,  26  VV.  R.,  Or., 
44  (1876);  *.  v.  Bayaji  Kom,  14  Ind.  Jur., 
384  (1886);  see  R.  v.  Bant  Nagar,  19  M.< 
482  (1896),  where  under  the  circumstances  of 
that  case  the  corroborating  evidence  was  held  to 
be  sufBoient. 

(7)  8t«  (I)  as  to  possession  or  discovery  of  pro- 
perty (a)  on  charge  of  theft,  dacoity,  dishonestly 
receiving:  R.  v.  J  a  fir  AH,  supra;  R.  v.  Saga, 
supra;  R.  v.  Ram  Saran;  R.  v.  Koonjo  Ltth, 
supra;  R.  V.  Oktmder  BkuUacharjte,  supra; 
R.  V.  KaXiappa  Oouadtn,  supra ;  R.  v.  Hardewa, 
6  N..W.  P.,  217  (1873) ;  R.  v.  Kriihnabliai,  supra  ; 
R.  V.  Dom  Jioa,  supra ;  (6)  on  a  charge  of  murder 
or  injury  to  the  body ;  R.  v.  Ram  Saran,  supra  ; 
(2)  as  to  other  circumstantial  evidence :  (a)  ab- 
sence from  home ;  R.  v.  Jaffir  AU,  supra ;  R.  v. 
Btpin  Bitmu,  supra  ;  (6)  sudden  disappearance  ; 
R.  v.  Baijoo  Ckowdhry,  supra ;  (e)  presence  in 
company  of  other  accused ;  R.  v.  Katiyappa 
Ooundtn,  supra ;  R.  v.  Ram  Saran,  supra  ;  (d) 
medical  evidence ;  R.  v.  Sadhu  Mundul,  supra ; 
(<)  ill-feeling ;  R.  v.  A>t;oo  Ckowdhry,  supra ;  (/) 
finding  of  instrument  of  crime ;  R.  v.  Uokuk 
Binmt,  supra. 
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to  conviction  it  would  be  8ufficient.(l)  Where,  in  another  prosecution,  the 
circumstantial  evidence  constituted  "a  very  strong  primd  fticie  case,"  it  wm 
held  to  be  sufficiently  corroborative. (2)  Again,  it  has  been  held  that  cono- 
boration  by  circumstantial  evidence  is  not  sufficient  "unless  the  circum- 
stances constituting  corroboration  would,  if  believed  to  exist,  themselvet 
support  a  conviction. "(3)  Lastly,  it  has  been  said  that  "  how  far  any  conn- 
borative  evidence  would  be  sufficient,  coupled  with  the  confession,  to  convict 
a  prisoner,  must  depend  upon  the  circumstances  of  each  particular  ea8e."(4) 

Upon  the  manner  in  which  the  confessions  are  to  be  taken  into  coosiden- 
tion,  and  upon  the  relation  in  which  the  confessions  stand  towards  the 
other  evidence  in  the  case,  the  rulings  are  also  not  uniform.  In  some  it  has 
been  laid  down  that  they  cannot  be  used  as  the  basis  of  a  case,  but  only 
as  corroborative  of  other  independent  evidence,  because  they  are  not 
"evidence, "(5)  or  if  they  are  "evidence,"  they  are  "evidence"  of  s  very 
weak  character.(6)  In  other  cases  they  have  been  treated  as  the  basis  of  a 
case  requiring  only  corroboration.  The  matter,  however,  is  of  no  practical 
importance,  as  whether  they  be  treated  in  either  of  the  above  modes,  the 
issue  of  guilt  will  (if  the  confession  be  sufficiently  corroborated)  be  determined 
upon  a  consideration  of  the  whole  of  the  evidence,  including  therein  the 
confessions  and  the  other  independent  evidence  ;  both  of  these  are  element) 
in  the  case  which,  when  combined,  offer  the  material  for  the  Court's  decision, 
whichever  of  the  two  be  regarded  as  the  prior  element  or  basis.(7) 

A  retracted  confession  should  carry  practically  no  weight  as  against  a 
person  other  than  the  maker  ;  it  is  not  made  on  oath,  it  is  not  tested  by  cross- 
examination,  and  its  truth  is  denied  by  the  maker  himself  who  has  thus  lied  on 
one  or  other  of  the  occasions.  The  very  fullest  corroboration  would  be  neces- 
sary in  such  a  case,  far  more  than  would  be  demanded  for  the  sworn  testimony 
of  an  acconaplice  on  oath.(6) 

s^i  o^M^'^         '^^^^  section  must  be  read  subject  to  the  provisions  contained  in  those 

penontm      which  precede  it.     Therefore  a  confession  by  one  of  several  persons,  which  is 

against  the  inadmissible  under  sections  24 — 26,  and  when  there  is  no  "discovery"  under 

^^jj  ^^  section    27,    will  be    inadmissible    under   this   section   as  against  both  the 

oonfaasion.'  maker  of  it  and  the  person  implicated   thereby.    If  it  is  not   inadmissible, 

under  sections  24 — 26,  against  the  maker,  it  is  admissible  under  this  section, 

provided  that  it  satisfies  its  terms,  as  well  against  the  maker  as  against  the 

other  whom  it  affects.    If,  however,  it  is    excluded    by  sections  24—26,  bnt 

there  is  discovery   under  section  27,    then  so  much   of  the    whole  as  leads 

immediately   to  the  discovery  being  made   admissible   thereunder  is  also 

admissible  under  section  30  against  both,  if  it  is  a  "confession  "  on  the  part 

of  the  maker  and  "afiects   himself  and    some    other  "  co-accused,  but  not 

otherwise.     A  confession    partly(9)  admissible    against    the     maker   under 

sections  27  is  admissible  under  section  30  against  his    fellow-prisoner,  only 

when    the    admissible    part    is  a  "confession"  of  the   makers  guilt,  and 

' '  affects  "  himself  and   the  co-accused  as  against  whom  it  is  considered.    U 

t\)  R.  V.  Chnndtr  Bhvttaeharju,  24  \V.  R.,  Cr..  (6)  R.   v.  Atkoototk  Chueierbiiltji,  i    C,  4», 

43  ( 1875),  ptr  Jacknon,  J. :  A  aimikr  view  aermn  per  J«<-kaon,  MacDonnell,  and  Broughtea,  Jl- 
to    Im-   iiidirated    in  R.  v.  Bayaji  Kom,    14   Ind.  (7)  This  aeems  to  be    the  view  of  Garth,  C.  i-, 

.Iiii'.,  384   (1886).  in  R.  r.  Atltoolotk  CkucherbuUii,  supra,  ^^»w»^• 

(2)  R.  V.  Xafa,  23    W.  R.,  Cr.,  24,   26(1875),  tcr  of  convenience,  however,  it  may  be  <tai«able 
per  Phear,  •!.  to  innl(e  the  confession  the  starting-point  or  bia, 

(3)  R.  T.     A>1tooto4k  Chucitrbutty,  4  ('.,  483,  and  then  to  oonsider  how   far  the  indepea** 
prr  Jackson  and  MacDonnell,  S3.  evidence,  direct  or  ciroomstantial,  support*  it. 

(4)  lb.,  490,  T>fr  Garth,  C.  J.  (8)   >'<»«•»  »•  «.,  28  C,  689  (1901). 

(5)  R.  v.  Chvndtr    nhuaaeharjee,  W.  R.,  Or.,  (9)  See  «.  v.  Rama  Birafo,  3  B.,  12  (I878K 


42  (1876). 
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the  admissible  pait  is  a  "confession,  "  and  "affects"  both  persons,  it  cannot 
be  fiist  rejected  as  against  co-prisoner  B  on  the  ground  that  the  whole  confes- 
sioD  was  unduly  obtained,  and  then  that  very  part  admitted  as  against  the 
maker  A,  on  the  ground  of  discovery,  but  should  be  admitted  under  section 
30  against  both  ;(1)  though  on  taking  it  into  consideration  no  weight  would 
be  attached  to  it,  aa  against  B,  unless  it  was  sufficiently  corroborated,  and  the 
mete  discovery,  though  it  might  be  sufficient  for  the  conviction  of  A,  would 
not  generally  of  itself,  apart  from  other  evidence  to  show  B's  complicity,  cor- 
roborate A  suflBciently  as  to  B's  being  concerned  in  the  offence. 

31.  Admissions  are  not  conclusive  proof  of  the  niatters  a^^ot 
admitted,  but  they  may  operate  as  estoppels  under  the  pro-  g5J^,gJ^' 
visions  hereinafter  contained.  estop. 

Priaciple. — The  policy  of  the  law  favours  the  investigation  of  truth  by 
jII  expedient  methods.  The  doctrine  of  estoppels,  by  which  further  in- 
vestigation is  precluded,  being  an  exception  to  the  general  rul%  and  being 
adopted  only  for  the  sake  of  general  convenience,  and  for  the  prevention  of 
fraud,  will  not  be  extended  beyond  the  reasons  on  which  it  is  founded. (2) 
Therefore  admissions,  whether  written  or  oral,  which  do  not  operate  by  way 
of  estoppel,  constitute  only  pnm<2  facieaad  rebuttable  evidence  against  their 
makers  and  those  claiming  under  them,  as  between  them  and  others. (3) 

>■  17  (  "  AdnUtion  "  defined.  )  s.  115  (  Extoppet. ) 

a.   4   (  "  Goneluaive  proof.  "  ) 

Ttjior,  Kt.,  {$  817—819.  864—861  ;  Norton,  Ev.,  151  ;  Phipsoo,  Ev.,  3rd    Ed.,  194: 
Ro9eo^  V.  P.  Ev.,  62 ;  Powell.  Ev.,  288—290 ;  Best,  Ev.,  }§  529,  630. 

This  section  deals  with  the  effect,  in  respect  of  conclusiveness,  of  admis-  Bffeotof 
sion,  when  proved.  Every  admission  is  evidence  against  the  person  by  whom  "^™**"i<«w- 
it  is  made  ;  but  it  is  always  for  the  Court  to  consider  what  weight,  if  any, 
is  to  be  given  to  an  admission,  or  any  other  evidence  ;  it  is  not  conclusive 
Qieielj  because  it  is  legally  admissible. (4)  It  is  only  so  in  certain  cases,  for  in- 
stance, where  it  has  been  acted  upon  by  the  party  to  whom  it  was  made. (5) 
"A  statement  made  by  a  party  is  not,  ipso  facto,  conclusive  against  him, 
though  it  may  be  used  against  him  and  may  be  evidence,  more  or  less  weighty, 
possibly  even  conclusive,  according  to  the  circumstances  of  each  case  and  the 
tesnlt  come  to  by  judicial  investigation. "(6)  Though  admissions  may  be 
proved  against  the  party  making  them,  it  is  always  open  to  the  maker  to  show 
that  the  statements  were  mistaken  or  untrue,  except  in  the  case  in  which 
ther  operate  as  estoppels. (7)    The  subject  was  clearly  illustrated  in  the  case 


ill  See  K.  r.  fhma  Birajn,  .1  B.,  12  (1878).  (1873);    Yatvant  PuUu  v.    Ridhabai,  U    B.,  312 

12)  Ta;lw.  Rt.,  $  817.  (1889).     An  sdmiwion  made  by  s  party  in  other 

(3)  Powell,  Gv.,  288 :  thug  a  raopipt  endorsed  caseti  may  be  taken  an  evidence  against  him,  but 

">  >  Un,  and  generally,   all  parol  rec-eipte,  are  nannot  operate  agtvinst  him  as  an    estoppel  in   a 

'"ly  primd  farit  evidence  of  payment,  ib.,  289:  in  case  in  which  his  opponents  are  persons  to  whom 

I'^'en:,  a  person's  conduct  and  language  hare  the  admission   was  not  made,  and  who  are  not 

"ot  tW  etket  of  operating  against   him  by  way  proved  to  have  heard  of  it.  or  to  have  been  in  any 

•fe^oppel,  "  per  Chambre,  J., in  5mtflk  V.  Tay/or,  way  misled  by  it:  or  to  have  acted  in  reliance 

I  S.  R.,  JIO.  upon  it.     Chtutder  Kant  v.  Prnrtf  Mohun,  5  W. 

'4)  Mfey  v.  BuOeg,  L.  R.,  9  Oh.    App.,    739,  R.,  209  (1866);  see  Mtutumat  Oodey  v.  Mutuu- 

*«;   Aytlun    v.     Bam   Sebut,    12   W.    R.,  I6«  mo«  £«*»,  13  Moo.  I.  A.,  386.  600  (1870). 

"*••)•  (6)  Ayehin  v.  Ram  Sebuk,  supra. 

(■>)  Janait   Chnwdkry  v.    Doobtr  Chowdhry,    18  (7)  See ».  116.  poet,   and    note*  thereto,    as    to 

W.  R..  317   (H72);    Brojttiiro    Coomar  v.   The  admissions  which  have  been  held  to  operate  or  not 

ViiraMs     fku^a    Mnnieipalil-i.    90  W.    R.,    223  ».  estoppels. 
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of  Heane  v.  Rogers,(  1)  in  which  Bayley,  J.,  observed  :  "  There  is  no  doubt 
but  that  the  express  admissions  of  a  party  to  the  suit,  or  admissions  implied 
from  his  conduct,  are  evidence,  and  strong  evidence  against  him  :  but  we 
think  that  he  is  at  Uberty  to  prove  that  such  admissions  were  mistaken  or 
were  untrue  and  is  not  estopped  or  concluded  by  them,  unless  another  penon 
has  been  induced  by  them  to  alter  hia  condition  ;  in  such  a  case,  the  party  i« 
estopped  from  disputing  their  truth  with  respect  to  that  person  (and  those 
claiming  under  him),  and  that  transaction  ;  but  as  to  third  persons  he  is  not 
bound.  It  is  a  well-established  rule  of  law,  that  estoppels  bind  only  parties 
and  privies,  and  not  stranger."(2)  The  doctrine  propounded  in  this  case,  that 
a  party  is  always  at  liberty  to  prove  that  his  admissions  were  founded  on 
mistake,  unless  his  opponent  has  been  induced  by  them  to  alter  his  condition, 
is  as  applicable  to  mistakes  in  respect  of  legal  liability,  as  to  those  in  respect  of 
matters  of  facts. (3)  Where  a  defendant  seeks  to  make  use  of  statements 
which  have  been  put  in  evidence,  and  to  treat  them  as  admissions  by  the 
plaintiff  who  put  them  in,  it  is  competent  for  the  plaintiff  to  show  the  real 
nature  of  the  transaction  to  which  they  relate  and  to  get  rid  of  the  effect  of  the 
apparent  admissions.  (4)  Even  if  an  admission  was  made  with  a  fraudulent 
purpose,  the  party  making  it  may  show  what  was  the  real  state  of  fact8.(5) 
So  where  a  trader,  intending  to  defraud  his  creditors,  delivered  his  goods  to  a 
friend,  and  made  out  an  invoice  to  him  and  a  receipt  for  the  fictitious  price,  it 
was  held  open  to  him,  when  these  documents  were  put  in  evidence,  in  an  action 
brought  by  him  to  recover  the  goods  from  the  pretended  purchaser,  to  show 
that  they  were  untrue.  (6)  And  a  party  claiming  under  another  who  has  made 
admissions  as  to  a  transaction  to  which  that  other  was  a  party,  is  at  liberty 
to  allege  and  prove  that  the  admissions  were  made  with  a  fraudulent  purpose, 
and  were  not  true,  and  to  show  the  real  nature  of  the  transaction.  (7) 

But  though  a  mere  admission  is  not  legally  conclusive,  the  circumstances 
under,  or  the  occasion  upon  which  it  was   made,  or  its  formal  and  deliberate 


(1)  9  B.  &  C.,577,  686,587. 

(2)  See  Janan  Chowdhry  v.  Doolar  Vkowdhry, 
18  W.  R.,  347  (1872) ;  AycliM  v.  Rom  Sebuk,  12 
W.  B.,  186  (1869);  Ram  Svrun  v.  Pran  Ptary, 
13  Moo.  I.A.,  551  (1870) ;  Snojan  Bibte  v.  Achmul 
Ali,  14  B.  L.  R.,  App.,  3  (1874);  Srnnath  Roy 
V.  BinAoo  Biuikinet,  20  W.  R.,  112  (1873);  Bro- 
ftndraCoomarv.  Chairman.  Dacca  Municipality, 
20  W.  R.,  223  (1873) ;  SreemuUy  Dthia  t.  Bimola 
Soonduree,  21  W.  R.,  422  (1874);  Muttumal 
Oodey  t.  Mutiumat  Ladoo,  13  Moo.  I.  A.,  585, 
699,  600  (1870) ;  Miia»amat  Luleefoonitta  v,  Ooor 
Svrun,  18  W.  R.,  486,  493.  494  (1872) ;  [wliere  a 
dpfendant  Beeks  to  make  use  of  statement«  which 
have  been  put  in  evidence  and  to  treat  them  a^ 
admiariona  by  the  plaintiff  who  put  them  in,  it 
is  competent  for  the  plaintiff  to  show  the  real 
nature  of  the  transaction  to  which  they  relate, 
and  to  get  rid  of  the  effect  of  the  apparent 
admissions.  See  also  MuMiimat  UthrufoontMa  v. 
Baboo  aridharee,  19  W.  R.,  118  (1873),  in  which 
the  Privy  Council  held  that  the  fact  of  a  party 
having  admitted  the  execution  of  a  deed  in  a  for- 
mer suit  did  not  prevent  her  from  contesting  the 
validity  of  the  transaotionx  evidenced  thereby, 
and  showing  that  it  was  colourable  and  not  real ; 
and  aec  generally  as  to  the  ordinarily  incon- 
clusive character  of  admissions :  Sreenalh  Nag  v. 


.VoH  Mokinef,  0  W.  R.,  36  (1866) ;  Oorim  Stmirt 
v.  Beejoy  QoUni,  8  W.  R.,  281  ( 1867) ;  OriA 
ChuH4Ur  v.  I«mr  Ckunder,  12  W.  R.,  226  (1829); 
Mahomed  Hanuj  v.  Mothur  AK,  16  W.  K,  280 
(1871) ;  ShaiMt  Komuroodeen  v.  ShaiH  Mo»ye,  IS 
W.  R.,  220  (1871);  Miunimal  athnfooitetm  v. 
BoIm^  aridharee,  19  W.  R.,  118(1873);  Boik 
Singh  V.  Oanetchunder  Sen,  IS  W.  R.,  366(18731. 

(.1)  Xewlon  V.  Lidiiard,  12  Qb.  B..  926  927 ; 
such  a  mistaken  impression,  howcrer,  will  not 
exclude  his  admission,  though  it  will  impair  its 
weight  as  evidence  against  him :  Xetcton  v.  Bel- 
cher, 1  Q.  B.,  921 ;  Taylor,  Et.,  {  819 ;  Roseoe, 
.\.  P.,  Ev.,  62;  1  PhUlipa  *  Am.,  364:  see 
Copes  Latt  v.  Chtrndraoee  Buhcofte.  19  W.  R.,  13 
(1873),  as  to  admissions  involving  erroneous  con- 
clusions ot  law. 

(4)  Mufumai  FooBtibi  v.  Ooor  Bnnm,  18  W- 
R.,  486  (1873). 

(6)  Aim  8vnm  v.  .Viissiimat  Praapesry,  13  Uoa. 
I. A.,  661  (1870) ;  Sreenath  Roy  v.  Bindoo  BosUms, 
20  W.  R.,  112  (1873) ;  Brojendro  Coomar  r.  Cftatr- 
man,  Dacca  MunieipalUy,  20  W.  R..  8S3.  224 
(1873) ;  Sreemeuty  Deiia  v.  Bimolm  Soondnree,  21 
W.  R.,  422  (1874). 

«i)  Bowu  v.  rotler,  27  L.  J.,  Ex.,  SSS. 

(7)  Sretnath  Soy  v.  Biadoo  BaAinee,  M  W.  R., 
112  (1873). 
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character  may  entitle  it  to  the  greatest  weight  and  may  require  very  strong 
and  a  clear  evidence  to  rebut  the  inferences  which  may  be  drawn  from  it.(l) 
Although  it  may  be  shown  that  the  facts  were  different  from  what  on  a  former 
occasion  they  were  stated  to  be,  and  though  it  may  be  shown  (if  it  were  so) 
that  a  former  statement  is  false,  strong  evidence  may,  under  the  particular 
circumstances,  be  required  to  prove  that  what  the  parties  had  deliberately 
asserted  was  altogether  untrue.(2)  Moreover,  an  admission,  if  of  a  sufficiently 
grave  character,  may  have  the  effect  of  shifting  the  ornis  of  proof.(3)  "  As 
the  weight  of  an  admission  depends  on  the  circumstances  under  which  it  was 
made,  these  circumstances  may  always  be  proved  to  impeach  or  enhance 
its  credibility.  Thus  the  admission  (unless  amounting  to  an  estoppel)  may 
be  shown  by  the  party  against  whom  it  is  tendered  to  be  untrue  ;  or  to  have- 
b«en  made  under  a  mistake  of  law  or  fact ;  or  to  have  been  uttered  in  ignor- 
ance, levity,  or  an  abnormal  condition  of  mind.  On  the  other  hand,  the 
weight  of  die  admission  increases  with  the  knowledge  and  deliberation  of  the 
speaker,  or  the  solemnity  of  the  occasion  on  which  it  was  made."(4)  As  to 
admissions  made  "  without  prejudice,"  and  admissions  obtained  under 
oompalBion,  v.  ante,  b.  23,  and  p.   145. 

(I)  Soojan  BUmt  v.  Achmut  AH,  14  B.  L.  R.,  generally,  as  to  the  weight  to  be  attached  to  ad- 

App.,  S  (1874) :  21  W.  R.,  414 ;  Bwua  Kootr  v.  minioni,  t.  ante,  p.  117  and  pott. 
Skto  Onbind,  24  W.  B.,  4S1,  432  (1875) ;  Mahomed  (2)  Soo/an  Bibee  v.  AchmiU  Ali,  supra ;  «<  las  « 

BnttI y.  Modntr  Ali,  15  W.  R.,  280  (1871);  the  note;  and  poM. 

nhe  of  an  admission  depends  upon  the  ciroom-  (3)  forbet  v.  Mir  Mahomed,  5  B..  L.  R.,  529,. 

■tincee  under  vhich  it  vas  made  ;  Roeeoe,  N.  P.  540  (1870) ;  14  W.  B.  (P.  C),  28 ;  13  Moo.  I.  A., 

St.,  82:  £.  t.  Simmoiulo,  1  C.  &  K.,  164,  166;  ^38. 

vhate  it  is  a  mere  inference  drawn    from  {acts,  (4)  Phipson,   Ev.,   3rd  Ed.,  194  ;   Best,    Er. 

tlie  admission   goes  no  farther  than    the  facto  K  629,  r,aO ;  Taylor,  Ev.,  §{    864—861 ;  Boscoe- 

{xored;  SuOey  v.  Bulky,  L.R.,  »C9i.,  739;  and  N.  P.  Ev.,  62. 
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STATEMENTS  BY  PERSONS  WHO  CANNOT  BE  CALLED  AS 

WITNESSES. 

The  provisions  in  the  following  section  constitute  further  exceptions  to 
the  rule  which  excludes  hearsay.  (1)  As  a  general  rule,  oral  evidence  must 
be  direct.  (2)  The  eight  paragraphs  of  the  following  section  may  be  regarded 
as  exceptions  to  that  general  rule.  The  purpose  and  reason  of  the  Hearsay 
rule  is  the  key  to  the  exceptions  to  it  which  are  mainly  based  on  two  considera- 
tions—a necessity  for  the  evidence  and  a  circumstantial  guarantee  of  trust- 
wo]:thine88.(.t)  tt  may  be  impossible,  or  it  may  cause  unieasonable 
expense  or  delay  to  procure  the  attendance  of  a  witness  who,  if  present 
before  the  Court,  could  give  direct  evidence  on  the  matter  in  question  ;  and  it 
may  also  be  that  this  witness  has  made  a  statement,  either  written  or  verbal, 
with  reference  to  such  matter  under  such  circumstances  that  the  truth  of  thig 
statement  may  reasonably  be  presumed.  In  such  a  case  the  law  as  enacted 
by  section  32  dispenses  with  directoral  evidence  of  the  fact  and  with  the 
safeguard  for  truth  provided  by  cross-examination  and  the  sanctaon  of  an 
oath,  the  probability  of  the  statement  being  true  depending  upon  other 
safeguards  which  are  mentioned  in  the  following  paragraphs.  (4)  The  tmtii 
of  the  declarations  are  deemed  to  be  primd  facie  guaranteed  by  the  special 
conditions  of  admissibility  imposed.  An  important  difference  between  the 
law  in  India  and  in  England  is  that  in  the  latter  country  this  class  of  evidence 
can  only  be  received  where  the  author  of  the  statement  w  dead.{5)  The 
ground  for  its  admissibility  being  the  absence  of  any  better  evidence,  the 
other  conditions  mentioned  in  the  section  under  which,  in  India,  such 
evidence  is  receivable  are  consonant  with  reason  and  general  convenience. 
These  conditions  of  admissibility  apply  to  all  the  eight  classes  of  evidence 
which  it  comprises.  It  is  for  the  Judge  in  his  discretion  to  say  whether  the 
alleged  expense  and  delay  is  such  as  justifies  the  admission  of  the  evidence, 
without  insisting  on  the  attendance  of  the  author  of  the  statement.(6)  The 
statement  referred  to  in  all  the  eight  paragraphs  of  section  32  are  evidence 
against  all  the  world  unlike  statements  receivable  under  the  sections  relat- 
ing to  admissions  which  may  only  be  proved  as  against  the  person  who 
makes  them  or  his  representative  in  interest.  (7)  But  an  admission  may  be 
proved  by  or  on  behalf  of  the  person  making  it  when  it  is  of  such  a 
nature  that,  if  the  person  making  it  were  dead,  it  would  be  relevant  as 
between  third  persons  under  the  thirty-second  8ection.(8) 

The  nature  of  the  evidence  in  the  case  of  depositions  in  former  trials,  and 
the  grounds  upon  which  such  evidence  is  receivable  is  considered  in  the  NoUi 
to  section  33,  post. 

The  general  ground  of  admissibility  of  the  evidence  mentioned  in  both 
sections  32  and  33  is  that  in  the  cases  there  in  question  no  better  evidence 
is  to  be  had.(9) 


(1)  See  Siurla  v.  Frteeia,  L.  B.,  6  App.  (,'• 
639,  fw  Lord  Blaokbora. 

(2)  8.   60,  jxM*. 

(1)  Wigmore,  Ev..  5  1420. 
(4)  Field,  Ev.,   169,   170. 
(R)  Bteph.   Dig.,    Art.,    26. 


(6)  Norton,  Ev.,  174,  176. 

(7)  /».,  143 ;  Field,  Ev.,  181 ;  s.  21,  i 

(8)  8.  21,  cl.  (1).  anit :    ib.,  {Hi.  (6^  (e);  m  t» 
cesa-retunu,  tu  Cem  Aot^  IX  (B.  <!)  «f  1880. 

(9)  Stcph.   Introd.,  lefi. 
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The  ground  of  admisBibility  of  "  dying  declarations,"  as  they  are  called,  statements 
is  said  to  rest,  firstly  on  necessity,(\)  the  injured  person,  who  is  generally  the  SfdeaSf* 
principal  witness,  being  dead  ;   and,    secondly,  on  the  presumption  that  th«  (a.  82.  el.  i). 
solemnity  of  the  approach  of  death  impels  the  party  to  speak  the  truth  and 
snpplieg  the  obligation  of  an  oath.     Nemo  moriturus  presumitur  tnent%ri.(2) 
It  has  been  said  however  that  dying  declarations  in  India  are  not  to  be  regarded 
as  if  they  were  made  in  England  (3)    And  Mr.  Field  states   that  he  has  in 
more  than  one  instance  known  a   statement    made  by  a  person,  who  did  not 
expect  to  live    many  hours,  turn  out  to  be   wholly   and  utterly   untrue.{4) 
According  to  English  law,  it  is  the  impression  of  impending  death,  and  not  the 
rapid  succession  of  death  in  point  of  fact,  which  renders  the  testimony  admis- 
tible.(5)    But  in  so  far  as  it    is  not  necessary  under  this  Act  that  the  declara- 
tion should  have  been  made  under  expectation  of  death,  (6)  the  first  named 
ground  appears  to  be  more  properly  that  on  which  this  land  of  evidence  is 
leceiraUe.    When,  however,  the  statement  has  been  so  made,   it  will  fur- 
ther have  the  sanction   which  the  approach  of  death  affords  in  the  greater 
namber  of  cases.    According  to  English  law  evidence  of  this  description  is 
admissible  in  no  civil  case,  and  in  criminal  cases  only  in  the  single  instance  of 
homicide  (v.  pott).      But  the  above-mentioned  sanction  has  nothing  to  do  with 
the  nature  of  the  crime  or  other  act  to  which  the  evidence  relates;  it  is  just  as 
enstentin  the  case  of  declarations  relating  to  the  commission  of  one  offence  as 
another.    Further,  if  this  evidence  be  admitted  on  the  ground  of  necessity, 
that  necessity  is  just  as  likely  to  exist  where  the  deceased  person  has  been 
robbed,  or  raped,  or  assaulted,  as  where  he  or  she  has  been  murdered.(7) 
And  therefore  under  the  Act  the  statement   is  admissible,  whatever  may  be 
the  nature  of  the  proceeding  in  which  the  cause  of  the  death  of  the  person, 
who  made  the  statement,  comes  into  question  (v.  post).     Three  reasons  have 
been  given  for  restricting  the  application  of  this  evidence  to  cases  of  homi- 
cide: (a)  the  danger  of  perjury  in  fabricating  declarations,  the  truth  or 
hbehood  of  which  it  is  impossible  to  ascertain  ;  (&)  the  danger  of  letting  in 
incomplete  statements,  which,  though    true  as  far  as  they  go,  do  not  consti- 
tote  "  the  whole   truth  ;"  (c)  the  experienced  fact,  that,  implicit  reliance 
cannot  in  all  cases  be  placed  on  the  declarations  of  a  dying  person  ;  for  his 
body  may  have  survived  the  powers  oi  his  mind  ;  or  his  recollection,  if  his 
senses  are  not  impaired,  may  not  be  perfect ;  or,  for  the  sake  of  ease,  and  to 
be  rid  of  the  importunity  of  those  around  him,  he  may  say,  or  seem  to  say, 
whatever  they  choose  to  suggest.  (8)     These  considerations,  though  they  have 
not  been  regarded  by  the  framers  of   the  Act  as  sufficient  to  exclude  this 
form  of  evidence  in  all  cases  other  than  those  of  homicide,    may  yet  well  be 
borne  in  mind  when  estimating  the  wight  to  be  allowed  to  dying  statements  in 
particular  cajsee.(9)    This  kind  of  evidence  has  been  found  to  be  on  the  whole 
nsefnl  and  necessary,  but  the  caution  with  which  it  should  be  received  has 
often  been  conunented  upon.      It  will  often  happen  that  the  particulars  of 
the  violence  to  which  the  deceased  has  spoken  were  likely  to   have  occurred 
under  circunustances   of  confusion  and  surprise  calculated  to  prevent  their 
being  accurately  observed.    The  consequences  also  of  the  violence  may  occa- 
sion an  injury  to  the  mind,  and  an  indistinctness  of  memory  as  to  the  particular 


II)  Tkylor.  Bv.,  {716;  Norton,  Et.,  176;  Ro^  and  in  Field,  Kv.,  170;  Alderaon,  B.,inA»hton'- 

«oe^  O.  Et.,    ISth   Ed.,   27,   28.    Thi*  ground  oiwe,  2  Lew.  Cr.,  147 :   Wigmore,  Bv.,  { 1438. 
•nu  not  to  hare  been  admitted  in  R.  v.  Bi»»o-  (3)  Whitley    Stokes,    ii.    841. 

""/•a  Mootvjee,  6  W.  R.,  Cr.,  76  (1866).  (4)  Field,  Ev.,  pp.  174,  178. 

(»)  Tirkir,  Et.,  {{  714,  717,  718 ;  B.  v.  Bu«or-  (8)  Taylor,   Ev.,  J  718. 

••»•«  Mvoktrjee,  anpra;  In  the  matter  of  Skeikk  (6)  v.  poM,  ».  32,  ol.  (1),  Commentary. 

Taoe,  14  W.  B.,  Cr.,  11,  13  (1871) ;  «M  obierva-  (7)  S.  v.  Bittonmimt  Mooktrja,  anpra,  7G. 

tioni  of  Eyre,  L.  C.  B.,  in  «.  v.  Wooicoek,  1  Lea.  (8)  Taylor,  Et.,  |  719. 

W,  oted  in  the  laaUmentioned  caw  at  p.  13,  19)  Field,  Ev.,  171. 
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transaction.  The  deceased  may  have  stated  his  inferences  from  facts. 
concerning  which  he  may  have  drawn  a  wrong  conclusion,  or  he  may  have 
omitted  important  particulars,  from  not  having  his  attention  called  to 
them.  Such  evidence,  therefore,  is  liable  to  be  very  incomplete.  He  may 
naturally,  also,  be  disposed  to  give  a  partial  account  of  the  occurrence, 
although  possibly  not  mfluenced  by  animosity  or  ill-will.  But  it  cannot  be 
concealed  that  animosity  and  resentment  are  not  unlikely  to  be  felt  in  such  a 
situation.(l)  Such  considerations  show  the  necessity  of  caution  in  receiving 
impressions  from  accounts  given  by  persons  in  a  dying  state  ;  especially  when 
it  is  considered  that  they  cannot  be  subjected  to  the  power  of  cross- 
examination,  and  the  security  afforded  by  the  terror  of  punishment  and  the 
penaltiesfor  penury  cannot  exist  in  this  case.  Further,  the  remarks  before 
made  on  verbal  statements  which  have  been  heard  and  reported  by  witnesses 
applies  equally  to  dying  declarations  ;  namely,  that  they  are  Uable  to  be 
misunderstood  and  misreported,  from  inattention,  from  misunderBtanding 
or  from  infirmity  of  memory.  (2)  Where  the  declaration  of  a  person  wounded 
by  the  accused  in  committing  dacoity  was  made  on  the  13th  August  189S, 
and  he  died  on  the  20th  August  of  the  same  year  and  there  was  no  other 
evidence  to  prove  that  the  death  was  caused  or  accelerated  by  the  wounds 
received  at  the  dacoity,  or  that  it  was  the  transaction  which  resulted  in  his 
death,  it  was  held  that  his  declaration  ought  not  to  have  been  admitted  in 
evidence."(3) 
statmtenta  Xhe  Enfliish  rule  as  to  the  admissibility  of  these  statements  is  subject  to 

ooone  of  several  restrictions  which,  as  such,  appear  to  have  no  place  in  the  Act  (v.  pott). 
(^^oTs)  T^®  considerations  which  have  induced  the  Courts  to  recognise  this  species 
of  evidence  have  been  said  to  be  principally  these  :  "  That,  in  the  absence  of 
all  suspicion  of  sinister  motives,  a  fair  presumption  arises  that  entries  made 
in  the  ordinary  routine  of  business  are  correct,  since  the  process  of  invention 
implying  trouble,  it  is  easier  to  state  what  is  true  than  what  is  false  ;  that  such 
entries  usually  form  a  link  in  a  chain  of  circumstances,  which  mutually 
corroborate  each  other ;  that  fake  entries  would  be  likely  to  bring  clerks 
into  disgrace  with  their  employers  ;  that,  as  most  entries  made  in  the  course 
of  business  are  subject  to  the  inspection  of  several  persons,  an  error  would 
be  exposed  to  speedy  discovery  ;  and  that,  as  the  facts  to  which  they  relate 
are  generally  known  but  to  few  persons,  a  relaxation  of  the  strict  rules  of 
evidence  in  favour  of  such  entries  may  often  prove  convenient,  if  not  neces 
sary,  for  the  due  investigation  of  truth. "(4) 
statamenta  The  ground  of  reception  of  such  statements  is  the  presumption  that  what 

in^raot  a  ™*o  states  against  his  interest  is  probably  true.  Self-interest  is  a  suffi- 
(B.  88,  oi.  8).  cient  security  against  wilful  mis-statement,  mistake  of  fact,  or  want  of  inform- 
ation on  the  part  of  the  declarant.  The  place  of  the  tests  of  oath  and  cross- 
examination  is  in  some  measure  supplied  by  the  circumstances  of  the  declarant 
and  the  character  of  his  statement.  Lastly,  the  inconveniences  that  would 
result  from  the  exclusion  of  this  kind  of  evidence  are  considered  to  be  greater, 
in  general,  than  any  which  are  likely  to  be  experienced  from  its  admi8sion.(5) 

(1)  Bowoe,  Cr.  Et.,  12th  Ed.,  32, 33  ;  1  PhUl.  (5)  Taylor.  Er.,  {  688;  BMt,  Et.,  f  600;  FUp- 
*  Arn.,  Et.,  261  :  «ee  Taylor,  Et.,  {  722  :  son  Et.,  3rd  Ed.,  241  ;  Wilk.  Et.,  130;  Wig- 
fkbehood  and  the  pawion  ol  rerenge  moat  more,  Et.,  f  14fi7  ;  the  attention  and  oare  onli- 
also  be  gaatded  agaiiut,  and  this  more  especially  narily  giTen  by  men  to  oonoenu  in  wfaidi  tkeir 
in  India :  me  remarks  in  Field,  Et.,  174,  176 ;  interests  are  inTOlTsd  are  sapposed  t«  be  a  saft 
Whitley  Stokes,  ii,  841,  cited  a»(e.  cient    guarantee    against  inaooniaey.     "It    i, 

(2)  Bosoce,  Cr.  Et.,  *. ;   1   Phill.  *  Am.,  *.  howeTcr,  easy  to  conceire  cases,  «.».,  that  of  a 

(3)  R.  T.  Rudra  Fakinppa,  2  Bom.  L.  R.,  heedless  spendthrift  heir,  who  hss  just  tnooMded 
381  (1900).  to  an  inheritance,  in  vhich  these  guarantee   vtMtd 

(4)  Taylor,  Et.,  {  697  ;  Wills,  Et.,  126 ;  be  of  little  Talne.  This  is,  howerer,  a  point  cob- 
Phipson,  Et.,  3cd  Ed.,  2m.  cemed  not  with  the  admissibility,  bat  witii  tk» 
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The  third  claoae  of  section  32  extends  the  rule  as  accepted  in  English 
Courts.  For,  while  in  the  latter  the  interest  inTolved  must  be  pecuniary 
or  proprietary,  no  other  kind  being  8ufficient,(l)  under  the  Indian  Act  the 
statement  is  admissible  when,  if  true,  it  would  expose,  or  would  have 
exposed,  the  declarant  to  a  criminal  prosecution  or  to  a  suit  for  damages 
(v.  pott).  It  may  well  be  thought  that  a  declaration  by  which  a  man  makes 
himself  liable  to  a  criminal  prosecution  or  payment  of  damages,  offers  as 
good  a  guarantee  for  its  truthfulness  as  one  simply  against  his  pecuniary 
or  proprietary  intere.st.(2)  Though  the  groimd  of  admissibility  of  this  kind  of 
evidence  is  the  improbability  that  a  party  would  falsely  make  a  declaration  to 
fix  himself  with  liability,  yet  cases  may  oe  put  where  his  doing  so  would  be  an 
advantage  to  him.(3) 

The  admissibility  of  hearsay  evidence  respecting  such  matters  is  said  to  Hatters  of 
rest  mainly  on  the  following  grounds  :  "  That  the  origin  of  the  rights  claimed  gSnS«f°* 
is  osually  of  so  ancient  a  date,  and  the  rights  themselves  are  of  so  undefined  (*S^  ^ 
and  general  a  character,  that  direct  proof  of  their  existence  and  nature  can 
seldom  be  obtained,  and  ought  not  to  be  required  ;  that  in  matters  in  which 
the  community  are  interested  all  persons  must  be  deemed  conversant ;  that, 
as  common  rights  are  naturally  talked  of  in  public,  and  as  the  nature  of  such 
righto  excludes  the  probability  of  individual  bias,  what  is  dropped  in  conver- 
sation respecting  them  may  be  presumed  to  be  true  ;  that  the  general  interest 
which  belongs  to  the  subject  would  lead  to  immediate  contradiction  from 
others,  if  the  statements  proved  were  false  ;  that  reputation  can  hardly  exist 
without  the  concurrence  of  many  parties  unconnected  with  each  other,  who 
are  all  like  interested  in  investigating  the  subject ;  that  such  concurrence 
famishes  strong  presumptive  evidence  of  truth  :  and  that  it  is  this  prevail- 
ing current  of  assertion  which  is  resorted  to  as  evidence,  for  to  this  every 
member  of  the  community  is  supposed  to  be  privy  and  to  contribute  his 
8hare."(4)  The  term  "  interest "  here  does  not  mean  that  which  is  interesting 
from  gratifying  curiosity,  or  a  love  of  informati(m  or  amusement ;  but  that  in 
which  a  class  of  the  community  have  a  pecuniary  interest,  or  some  interest  by 
which  their  legal  rights  or  liabihties  are  afiected.(6)  But  hearsay  is  not  evi- 
dence of  matters  of  mere  private  interest ;  for  respecting  these  direct  proof 
may  be  given,  and  no  trustworthy  reputation  is  likely  to  arise. (6)  But  although 
a  private  interest  should  be  involved  with  a  matter  of  public  interest,  the 
reputation  respecting  rights  and  liabilities  affecting  classes  of  the  community 
cannot  be  excluded,  or  this  relaxation  of  the  rule  against  the  admission  of 
hearsay  evidence  would  often  be  found  unavailing.  (7)  Evidence  of  this  desc  rip- 
tion  is  frequently  included  under  the  general  term  "  reputation."(8)     Strictly 


w«%kt  ot  the  evidenoc.  "     Field,  Er.,  181,  and  B.  v.  Bedfordshire,  4  E.  &  B.,  S42 :   Starkie,  Et. 

KC  note,  poM.  4tli  Ed.,  43— .10,  186—100. 

(1)  SiuMx  Peemgt  Cat,  11  C.  *  F.,  103—114,  (6)  *.  v.  BedfordaUre,  aapra,  per  I/>rd  Camp- 

opkined  and  acted  upon  in  Datit  v.  Lloyd,  1  bell. 

C.  k  Kir.,   270 ;  lUtuhrUion  (f)  is  particalarly  (tl)  Tb. :  and  see  per  Lord  Kenyon,  in  More- 

pointed  to  this  case,  and  indicates  tbe  departure  vmod  y.  Wood,  14  East.,  327n. ;  Norton,  Ev.,  186. 

n  this  Act  from  the  English  m!e.  In  Weekt  t.    Sfwrte,   1  U.  ft  8.,    690,    Bayley, 

(t)  Norton,  Et.,  184.  J.,  modifies  rale   thas:  "  I   take  it  that  where 

(3)  Best,  Et.,  I  600;  t.g.,  the  aocoonts  of  the  the  term  public  right  is  used,  it  does  not  mean 

leiMrer  or  steward  of  an  estate  have,  through  public  in  the  literal  sense,  but  is  synonymous 

■aglsH  or  worse,  got  into  a  state  of  derangement  with  general ;  that  is,  what  concerns  a  multitude 

wUsh  \*-  ia  deairable    to  conceal  from  his  em-  of  peisoDs.  "  Grealey,  Et.,  306. 

ployer;  and  one  very  obvious  way  of  setting  the  (7)  R.    t.    Bedforhthirt,  snpi*. 

balaaee  atrai^t  is   by    falsely  charging   himself  (8)  Starkie,  Et.,  4th  Ed.,  43,  et  teq.,    188n. : 

with  having  received  money  from  a  partioalaT  tee  as  to  the  diSerenoe  between  reputation  of  a 

lb.  fact  and  evidence  of  a  fact;  ifoseiy  r.  Dawit,  11 


(4)  Taylor,  Bt.,  f  608,  and  cases  there  cited         Price,  167,  arguendo. 
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[8   32.] 


Stat«inenM 
«8tor«la- 
tlonsbln 
etc.  (a.  88, 
els.  6, 6). 


StaMments 
In  dooameut 
relatlnsto 
trMUJMUon 
Iqrwbloh 
any  risht  or 
onatomwas 
oroatad. 
olalnaed  and 
ttaa  like. 

StatementB 
made by  a 
number  of 
persons,  and 
exprenslng 
reeunss  or 
impressions. 

Borden  of 
proof; oon- 
tradletlon : 
oorrobora- 
tlon. 


speaking,  "  general  reputation  "  is  the  general  result  or  conclusion  formed  by 
society  as  to  any  public  fact  or  usage,  by  the  aid  of  the  united  knowledge  and 
experience  of  its  individual  members.  Such  fact  may,  according  to  English 
law,  be  proved  not  only  by  such  general  reputation,  but  by  the  declarations  of 
those  who  were  likely  to  have  possessed  a  knowledge  on  the  subject  derived 
either  from  their  own  observation  or  the  information  of  others,  (l) 

Section  32  in  its  fifth  and  sixth  clauses  deals  with  two  classes  of  state- 
ments which  are  usually  treated  by  English  text-writers  under  the  single  head 
of  matters  of  pedigree  and  is  in  some  respects  more  extensive  than,  and  differs 
from,  the  English  rule  on  the  same  subject  (v.  post).  The  grounds  npon 
which  this  class  of  statements  is  received  are — necessity — such  inquiries 
generally  involving  remote  facts  of  family  history  known  to  but  few,  and 
incapable  of  direct  proof  ;  and — the  special  means  of  knowledge  which  are 
possessed  by  the  declarant.  (2) 

As  to  statements  in  documente  relating  to  a  transaction  by  which  any 
right  and  custom  was  created,  claimed  or  the  Uke.  See  post,  and  the  thirteenth 
section,  ante. 


As  to  statements  made  by  a  number  of  persons,  and  expressing   feeUngs  or 
impressions  (v.  post). 


itn 
wliieb 
statement 
of  relevant 
fact  by 
person  vrho 
Is  dead  or 
cannot  be 
found,  dec 
Is  relevant. 


Wbenlt 
relates  to 
canseof 
death. 


Before  statements  or  depositions  under  section  32  or  33  are  admissible,  it 
must  be  shown  that  the  circumstances  and  conditions  mentioned  and  imposed 
by  those  sections  exist ;  as  that  the  person  who  made  the  statement  soo^t 
to  be  proved  is  dead,  or  cannot  be  found,  or  the  like.  The  burden  of  proving 
this  is  on  the  person  who  wishes  to  give  the  evidence.(3)  Whenever  any 
statement  relevant  under  section  32  or  33  is  proved,  all  matters  may  be  proved 
either  in  order  to  contradict  or  corroborate  it,  or  in  order  to  impeach  or 
confirm  the  credit  of  the  person  by  whom  it  was  made,  which  might  have 
been  proved  if  that  person  had  been  called  as  a  witness  and  had  denied 
upon   cross-examination  the  truth  of  the  matter  sugge8ted.(4) 

32  Statements,  written  or  vCTbal,(5)  of  relevant  facts 
made  by  a  person  who  is  dead,  or  who  cannot  be  found,  or 
who  has  become  incapable  of  giving  evidence,  or  whose  at- 
tendance cannot  be  procured  without  an  amount  of  delay 
or  expense  which,  under  the  circumstances  of  the  case,  ap- 
pears to  the  Court  unreasonable,  are  themselves  relevant  facts 
in  the  following  cases  : — 

(1)  When  the  statement  is  made  by  a  person  as  to  the 
cause  of  his  death,  or  as  to  any  of  the  circumstances  of  the 
transaction  which  resulted  in  his  death,  in  cases  in  which  the 
cause  of  that  person's  death  comes  into  question. 


(1)  Stwkie,  Ev.,  43,  44. 

(2)  Ste  T»ylor,  Ev.,  {  686;  Phipson,  Et.,  3rd 
Ed.,  268 ;  Qtfley,  Ev.,  319,  and  pod. 

(8)  8.  104,  pott. 

(4)  8. 168,  fxHl ;    tee    forthpr   at  to  proof,  the 


Commentary  to  u.  32,  38,  fott. 

(6)  A*  to  the  meemiig  of  thii  expreeaioa,  mt 
Cttandm  KalA  v.  Namadlaib  Bhmttackariti,  » 
C,  236;  •.  c,  3  0.  W.  N.,  88  (1896).  aai 
pott. 
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Such  statements  are  relevant  whether  the  person  who 
made  them  was  or  was  not,  at  the  time  when  they  were  made, 
under  expectation  of  death,  and  whatever  may  be  the  nature 
of  the  proceeding  in  which  the  cause  of  his  death  comes  into 
qiiestion.(  1) 

(2 )  When  the  statement  was  made  by  such  person  in  the  ^iSwM^of 
ordinary  course  of  bu8iness,(2)  and  in  particular  when  it  con-''"*"*"'' 
sists  of  any  entry  or  memorandum  made  by  him  in  books  kept 

in  the  ordinary  course  of  business,  or  in  the  discharge  of  pro- 
fessional duty,  or  of  an  acknowledgment  written  or  signed 
by  him  of  the  receipt  of  money,  goods,  securities  or  property 
of  any  kind,  or  of  a  document  used  in  commerce  written  or 
signed  by  him,  or  pi  the  date  of  a  letter  or  other  document 
usually  dated,  written  or  signed  by  him.  (3) 

(3)  When  the  statement  is  against  the  pecuniary  or  pro-  tat«ra«t^ 
prietary  interest  of  the  person  making  it,  or  when,  if  true,  "**''•'■• 

it  would  expose  him  or  would  have  exposed  him  to  a  cri- 
minal prosecution  or  to  a  suit  for  damages.  (4) 

(4)  When  the  statement  gives  the  opinion  of  any  suchJ*,gJ5a« 
person,  as  to  the  existence  of  any  public  right  or  custom  or  JJ^Vw** 
matter  of  public  or  general  interest,  of  the  existence  of  which,  SSttSrsof 
if  it  existed,  he   would  have  been  likely  to  be  aware,  andf^J^*°' 
when  such  statement  was  made  before  any  controversy  as  to 

such  right,  custom  or  matter  had  arisen.(5) 

(5)  When  the  statement  relates  to  the  existence  of   ai^y  Sjfitm*"  *? 
relationship  by  blood,  marriage  or  adoption  between  persons  ^J*"*"' 

as  to  whose  relationship  by  blood,  marriage  or  adoption  the 
person  making  the  statement  had  special  means  of  knowledge, 
and  when  the  statement  was  made  before  the  question  in  dis- 
pute was  raised.  (6) 

(6)  When  the  statement  relates  to  the  existence  of  any  or  is  made 
relationship  by  blood,  marriage  or  adoption  between  persons  deed  mat- 
deceased,   and  is   made   in  any  will  or  deed  relating  to  the  ly  aflttirs. 
affairs  of  the  family  to  which  any  such  deceased  person  be- 
longedj  or  in  any  family  pedigree,   or  upon  any  tombstone, 

family  portrait  or  other  thing  on  which  such  statements  are 
usually  made  and  when  such  statement  was  made  before  the 
question  in  dispute  was  raised. (6) 

C  (I )  11.  (•) ;  ▼.  ante,  p.  190,  and  pott,  p.  198.  (4)  7ib.  (e),  (f ),  t.  ante.  p.  192,  and  poit,  note* 

(2)  At  to  t)>«  meaning  of  ordinary  coorae  of  to  clauae   3. 

baaiiMii,  aee  Singatea  r.  Bkarmappa,  23  B.,  63  (6)  IB.  (i) ;  t.  ante,   p.  192,  and  poll;  notes  to 

(1897),  and  jxul,  p.  203.  claoao  4. 

(8)  nu.  (b),  (0),  (d),  (g),  (h),  (j) :  Me  21,  OU.  (6)  IIU.    (k),  (1),  (m)  j  t.  airfe,  p.  198  and  pott, 

(b),  (c),  and  aiUe,  p.  192,  and  pott,  pp.  201,  202.  notes  to  clansn  (6)  ft  (<). 
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2r^?2ut.  (7)  When  the  statement    is  contained  in  any  deed,  will 

M&ra  mra^  or  Other  document   which  relates  to  any  such  transaction  as 
is^ril^fa?:'    ^^  mentioned  in  section  13,  clause  (a).(l) 
I^Mvwaf  (8)  When  the  statement  was  made  by  a  number  of  per- 

j^^^°*  sons,  and  expressed  feelings  or  impressions  on  their  part  rele- 
f^^^tto   ^^^^  *o  *l^e  matter  in  question.  (2) 

matter  In 

quMtton.  niuslrations. 

(a)  The  qneation  is,  whether  A  was  murdered  hy  B  ;  ot  A  dies  of  injuritv  reoaved  in 
s  transsction  in  the  oontse  of  which  she  was  ravished. 
The  question  is,  whether  she  was  ravished  by  £ :  or 

The  question  is,  whether  A  was  killed  by  S  nnder  such   ciionmstanoes    that  a  suit 
would  lie  against  B  hy  A's  widow. 

Statements  made  by  .<1  as  to  the  cause  of  his  or  her  deatb,   referring   respectively 
to  the  murder,  the  rape,  and  the  actionable  wrong  under  oonsideratiaa.  iire  re- 
levant facts.  (S) 
(A)  The  question  is  as  to  the  date  of  A's  birth. 
An  entry  in  the  diary  of  a  deceased  surgeon,  regularly  kept  in  the  coarse  of  bnnness 
stating  that,  on  a  given  day,  he  attended  A't  mother  and  delivered  her  of  a  son,  is 
a  relevant  fact.(4) 
(e)  The  question  is,  whether  A  was  in  Calcutta  on  a  given  day. 

A  statement  in  the  diary  of  a  deceased  solicitor,  regularly  kept  in  the  ooutae  of 
business,  that,  on  a  given  day,  the  solicitor  attended^  at  a  place  mentioned,  in 
Calcutta,  for  the  purpose  of  conferring  with  him  upon  specified  businen,  is  a 
relevant  fact.  (4) 
((f)  The  question  is,  whether  a  ship  sailed  from  Bombay  harbour  on  a  given  day. 
A  letter  written  by  a  deceased  member  of  a  merchant' s  firm,  by  which  she  was  char- 
tered, to  their  correspoudents  in  London  to  whom  the  cargo  was  consigned  stating 
that  the  ship  sailed  on  a  given  day  from  Bombay  harbour,  is  a  relevant  ftct.(4) 
(e)  The  question  is,  whether  rent  was  paid  to  A  for  certain  land. 
A  letter  from  ^*«  deceased  agent  to  ^4,  saying  that  he  has  received  therentcoil'* 
account  and  held  it  at  A's  orders,  is  a  relevant  fact.(6) 
(/)  The  question  is,  whether  A  and  B  were  legally  married. 

The  statement   of    a    deceased   clergyman    that    he   married    them  under    snoh 
circumstances  that  the  celebration  would  be  a  crime,  is  relovant.(5) 
{g)  The  question  is,  whether  A ,  a  person  wh  o  cannot  he  found,  wrote  a  letter  on  a  certain 
day. 

The  fact  that  a  letter  written  by  him  is  dated  on  that  day  is  relevant.(4) 
(A)  The  question  is,  what  was  the  cause  of  the  wreck  of  a  ship. 
A  protest  made    by  the    captain,  whose  attendance  cannot   be  procured,   is  a 
relevant  {aot.(4) 
(«')  The  question  is,  whether  a  given  road  is  a  public  way. 
A  statement  by  A,  a  deceased  headman,  of  the  village,  that   the  road  was  pablic, 
is  a  relevant  fact.(6) 
(;')  The  question  is,  what  was  the  price  of  grain  on  a  certain  day  in  a  particular  ma^et. 
A  statement  of  the  price,  made    by  a  deceased   banya  in  the  ordinary  course  of 
his  business,  is  a  relevant  fact, 
(i)  The  question  is,  whether  A,  who  is  dead,  was  the  father  of  B. 
A  statement  by  A  that  B  was  his  son.  is  a  relevant  faot.(7) 


(1)  8te  a.  13,  ante  ;  v.  pott,  notes  to  clanse  (7).           (6)  8.  32,  cL  (3). 

(2)  m.   (n) ;    V.    pott.  (6)  8.  32,  d.  (<). 

(8)  8.  32,  cl.  (1).  (7)  s.  32,  els.  (6)  ft  (6). 
(4)  8.  32,  ol.  (2). 
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(l)  The  question  is,  what  was  the  date  of  the  birth  of  A. 
A  letter  from  A'»  deceased  father  to  a  friend,  announcing  the  birtii  of  J  on  a  given 
day,  is  a  relevant  fact.(l) 
(m)  The  qnestion,    is   whether,   and   when,    A    and   B   wern   married. 
An    entry    in  a   memorondnm-book     by    C,  the  deceased  father  of  B,  of    his 
daughter's  marriaf^e  with  A  on  a  given  date,  is  a  relevant  fact.(I) 
(n)  .4  sues  £  for  a  libel  expressed  in  a  painted  caricature  exposed  in  a  shop  window. 
The  question  is  as  to  the  similarity  of  the  caricature  and    its  libellous  oharaoter; 
The  remarks  of  a  crowd  of  spectators  on  these  points  may  be  proved.('2) 

Prlnclide. — The  general  ground  of  admissibility  of  the  evidence  mention- 
ed in  this  section  is  that  in  the  cases  there  in  question  no  better  evidence  is  to 
be  hsd.(3)  As  to  the  further  and  particular  grounds  on  which  each  of  the 
several  classes  of  evidence  mentioned  are  admitted,  see  Introduction,  ante, 
and  Note,  jx>it. 


«.  3  ("  MttKuU.") 

t.  S  (•'  Comrt.") 

*.  i  {'■  Documttd") 

*•  lis  (  Who  may  ttHify.) 

*•  158  ( What  mattan  n»ay  b»  pTocfi 

its  conntetion  with  proemt 

ttaUnunt  rrimant  utulgr  ».  32.1 
*•  104  (Burdmi  of  Proving  fact  to  b* 

jfToetd  to  mnk*  nM»w.» 

admittibU.) 
s.  33  iBtlmaney  of  d^otUioni.) 
s.  80  {Prttumptiomai  la  dorunuiUt 

firoduetil  at  rteo/rd  of  gvidene*,) 


8.  114  '".  (f)  {Preiumption  aa  to  nourit 

of  htuiiuu.) 
».  8.  •"«•  (j).  (k)  (Kaamplt*    cf  dying 

dMianUi€m:) 
*■  21.   «'.    (1),    «».  (b)   (c)    {Proof  of 
adntitrton    by,  or  on  behalf  of, 
fMTfoN  making  it.) 
8.  90.  (Aneitnl  docamtmti.) 
«*■  47.  67  (Proof  of  handwriting.) 
NX.  13.  48  (PvMUs  and  gtfurtU  euitomt 

orrigktt.) 
»■  48  {Jwlgmnnti  rtlating    to    malttri 

of  a  publie  naturt.) 
s.  65.  d.  {d)  Steondary  nid*ne*.) 
8.  60    {Opinion  on    rttalionship   wh«n 
rtlmant.) 


Dying  Z^fdoraUoiu:— Steph.  Dig.,  Art.  26;  Wigmore  Bv..  §  14.10—14.%:  T&ylor,  Bv.,§f 
714-722 ;  3  Rnas.  Cr.,  !<64— 362 ;  Bast,  Rv.,  §  5(15 ;  Phipson,  Bv.,  3rd  Bd..  277-282  ;  Roaooe. 
Cr.,  Bv„  12th  Ed.,  27 -33;  Powell.  Bv.,  905-213 ;  Wills,  Bv.,  139-14I  ;  Field,  Bv.,  170- 
175;  Norton,  Bv.,  175— 177.  D«cilaralion$  in  tKi  eour$»  of  btuinni  :—^te\>1n.  Dig.,  Art.  27  ; 
IWjrlor,  Bv.,  8§  607-713;  Best,  Bv..  §  501  ;  Roscoe,  N.  P.  Bv..  60-42;  Wigmore,  Bv.,  gg 
1517-1561  Powell.  Bv..  ■i^-236 ;  Smith  L.  C,  Note  to  Priee  v.  TorHngton :  Wharton,  Bv  , 
USB- 257;  Phipson.  Bv.,  3rd  Bd..  250-256;  Wills,  Bv.,  125-129  ;  Field,  Bv.,  175-179; 
Xorton.  Bv..  177—179.  Dtelarationt  againH  inttrut  :—6iep\i.  Dig.,  Art.  28  ;  Wigmore,  Bv., 
Si  14S5-I477  ;  Taylor.  Bv.,  g§  668-606;  Phipson,  Bv.,  3rd  B.I.,  241  240;  Best,  Bv.,  §  60  ; 
Katcoe,  N.  P.  Bv.,  S6-IS0;  Smith,  L  C,  Note  to  Bigham  v.  Ridyway  ;  Powell,  Bv..  214— 
^;  Wharton.  Bv.,  2?6-237;  Wills,  Bv.,  130-138;  Act  XV  of  1877  (Limitation's.  »; 
Held.  Bv..  179 -18> ;  Norton.  Bv.,  179-184.  Deetamtiom  at  to  publie  right*  .-Steph.  Dig.. 
Art  90;  Taylor.  Bv.,  §§  607-6.34;  Best,  Bv.,  §497;  Phipson,  Bv.,  3rd  Bd.,  267-287; 
'WigBore,  Bv.,  g§  1563  ;  Rosooe.  N.  P.  Bv.,  48-.il ;  Powell,  Bv.,  170-185  ;  Wills,  Bv.,  167- 
177; Field,  Bv.,  185— 1S8;  JTorton.  Bv.,  184—188.  DtKlarattOHt  a*  to  rtaiationthip  .-Steph. 
Dig.,  Art.  31:  WiRmore,  Bv.,  if  U8t-15  0;  Taylor,  Bv„  g§  6.3.5-637;  Best,  Bv.,  8496; 
Phipson,  Bv.. 3rd  Bd.,  2S8  -276 ;  Wills.  Bv.,  158-166 ;  Ro%oe,  N.  P.  Bv.,  44—48 ;  HabbacVs 
Kt.  of  Succession,  618-711 ;  Whirton,  Bv..  §§  201—225 ;  Powell.  Bv.,  193—204  ;  Field,  Bv., 
m— UM ;  NnrtOM,  Bv.,  188—191.  StattmtHtt  in  doeumtntt  relating  to  transaction  numliontd 
i»  (.  13:— Field,  Bv.,  194—196;  Norton,  Bv.,  100-192.  StatemenU  fty  a  number  of 
ptnvni  tw^retOng  feelingt  or  impretiont :  -FieM,  Bv.,  196-198;  Norton,  Bv.,  192—198 
oited. 


(I)  8.  SS,  els.  (fi)  *  (6) 


(S)  Steph.  Introd.,  166. 


(2)  8.  32,  ol.  (8). 
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STATEMENTS   AS  TO  CAUSE  OF  DEATH.  [8.  32,  Cl.  1.] 


Person." 


"Dead  or 
oannot  be 
foond." 


■■Inoapable 
ot  ftMas 
•Tidenoe." 

"DolAjr  or 
expense  " 


OOliMBMTART. 

The  word  "person  "  must  not  be  read  as  "persons."  If  a  statement, 
written  or  verbal,  is  made  by  several  persons,  and  one  or  some  of  them  is  or  aie 
dead,  and  one  or  others  is  or  are  alive,  the  statement  of  the  deceased  person  or 
persons  is  admissible  under  this  section  notwithstanding  that  the  other 
person  or  persons  who  also  made  the  statement  is  or  are  alive.  In  such  a  case 
the  statement  is  not  one  statement  but  each  person  making  the  statement 
muBt  be  taken  to  have  made  the  statement  for  himself  or  herself,  and  if  any 
of  the  makers  of  the  statement  is  dead,  the  statement  made  by  that  person  is 
admissible  under  this  section  if  it  comes  under  one  or  other  of  its  clauses,  being 
thus  the  statement  of  a  person  who  is  dead.  It  may  in  such  a  case  however 
be  matter  for  legitimate  comment  that  the  statement  of  the  deceased  person 
must  be  received  with  caution,  if  the  party  tendering  it  has  not  without  proper 
excuse  called  the  author  or  authors  of  the  statement  still  living  to  depose  to 
its  accuracy,  but  the  matter  cannot  be  placed  higher  than  that.(l) 

The  conditions  upon  which  the  statement  may  be  tendered  are  the  same 
as  those  mentioned  in  section  33  (see  notes  to  section  33,  fo$t),  with  the 
exception  that  section  33  adds  the  case  of  the  witness  being  kept  out  of  the 
way  by  the  adverse  party.  Where  a  person,  though  alive  at  the  time  the 
plaintifi  closed  his  case,  was  not  called  as  a  witness,  statements  in  writing  by 
such  person  filed  before  his  death  in  support  of  the  plaintiff's  case,  were  held 
by  the  Judical  Committee  to  be  inadmissible  in  evidence  as  statements  of  a 
deceased  person.  It  was  attempted  to  distinguish  the  case  on  the  ground 
that  the  defendant  had  himself  (after  the  person  whose  statements  wen 
filed  was  dead)  filed  certain  other  statements  of  this  same  man-  As  to 
this  the  Privy  Council  observed  :  "  But  those  documents  which  were 
doubtless  filed  in  case  the  reepondent's  (plaintiff's)  documents  should  be 
admitted,  are  not  evidence  and  their  production  by  Uie  appellant  (defendent) 
cannot  be  held  to  compel  the  Court  to  depart  from  the  rules  of  evidence 
in  the  decision  of  the  case."(2) 

See  Notes  to  section  33,  post. 
See  Notes  to  section  3-^,  post. 


statement 
astoeaose 
of  death. 


FIRST  CLAUSE. 

The  first  clause  is  widely  different  from  the  English  law  upon  the 
subject  of  "  dyin^  declarations,"  according  to  which,  (a)  this  description  of 
evidence  is  admissible  in  no  civil  case ;  and  in  criminal  cases  only  in  the  single 
instance  of  homicide,  that  is,  murder  or  manslaughter,  where  the  death  of  the 
deceased  is  the  subject  of  the  charge  and  the  circumstances  of  the  death  are 
the  subject  of  the  dying  declaration. (3)  On  the  other  hand,  under  this  Act 
the  statement  is  relevant  whatever  may  be  the  nature  of  the  proceeding,  in 
which  the  cause  of  the  death  of  the  person  who  made  the  statement  comes  into 
question.(4)    And  further,  (b)  according  to  English  law  certain  conditions  are 


(1)  CAanini  Nalkv.  NihiuMab  BhuOaehariM, 
M  C,  236;  •.  0.,  3  C.  W.  N.,  88  (1898). 

(2)  JagatpBl  Singk  r.  Jattthur  Bahk,  26  A.> 
■43  (1«02). 

(3)  T»7lor,  Er.,  U  714— 71«  i  thus  in  a  trial 
for  robbery,  the  dying  deolaration  o(  the  party 
robbed  hu  been  rejaeted ;  and  where  a  prisoner 
was  indicted  for  administering  drugs  to  a  woman, 
with  intent  to  procure  abortion,  her  statements 


in  exirtmi*  were  held  to  be  inadmissiblg.  A., 
{  71S  ;  Roscoe,  Cr.  £▼.,  12th  Ed,  2S— 1»: 
3  Rnas.  Cr.,  364— 3«2. 

(4)8.32,  ol.  (l)i  niustiatian  (a)  givte  aa 
example  of  a  eivU,  as  well  ae  of  a  criminal  cases 
and  as  an  example  of  the  latter,  a  '  haige  ot 
raft.  Even  under  the  prerioos  law  as  cootaiB- 
ed  in  s.  371  of  Act  XXV  of  1861,  and  s.  28,  Act 
II  of  1866,  it  was  held  that   the  mie    of    EngUt* 
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required  to  hsve  existed  at  the  time  of  declaration,  viz.,  it  is  necessary  that 
the  declarant  shoald  have  been  in  actual  danger  of  death  ;  that  he  should 
have  been  aunre  of  his  danger  and  have  abandoned  all  hope  of  recovery, 
and  that  death  should  have  en*ued.{\)  The  existence  of  the  last  condition 
is  of  course  as  necessary  under  the  Act  as  under  the  English  rule,  inasmuch 
ss  the  statement  is  admissible  only  in  cases  in  which  the  cause  of  the  death 
of  the  person  who  made  it  comes  in  question.  But  under  the  Indian  Evidence 
Act  the  statement  is  relevant  whether  the  perton  who  made  it  was  or  was 
not,  at  the  time  when  it  was  made,  under  expectation  of  death. {2}  Therefore, 
whether  the  declarant  was  or  was  not  in  actual  danger  of  death,  and  knew 
or  did  not  know  himself  to  be  in  such  danger,  are  considerations  which  will 
no  longer  affect  the  admissibility  of  this  kind  of  evidence  in  India.  But 
these  considerations  ought  not  to  be  laid  aside  in  estimating  the  weight  to 
be  allowed  to  the  evidence  in  particular  cases.(3)  Of  course  before  the 
statement  can  be  admitted  under  this  section  the  declarant  must  have 
died.  Where  a  person  making  a  dying  declaration  chances  to  live,  his 
statement  cannot  be  admitted  in  evidence  as  a  dying  declaration,  though  it 
may  be  relied  on  under  s.  157  to  corroborate  the  testimony  of  the  com- 
plainant when  examined  in  the  case. (4) 

The  statement  must  be  as  to  the  cause  of  the  declarant's  death,  or  as  to  satocct- 
any  of  the  circumstances  of  the  transaction  which  resulted  in  his  death,(5)  JS^aSe^*- 
that  is,  the  cause  and  circumstances  of  the  death,  and  not   previous  or  subse-  tloa. 
qnent  transactions, (6)    such    independent    transactions    being  excluded  as 
not  falling  within  the  principle  of  necessity   on   which   such    evidence   is 
received. (7)     Nor  must  they  include  matter  inadmissible  from  the  mouth  of  a 
witness — e.g.,  hearsay  or  opinion  ;(8)  and  whatever  the  declaration  may  be  it 
most  be  complete  in  itself ;  for,  if  the  dying  man  appears  to  have  intended  to 
qualify  it  by  other  statements,  which  he  is  prevented  by    any  cause   from 
making,  it  will  not  be  received.(9) 

The  person  whose  declaration  is  thus  admitted  is  considered  as  standing  oompetMicy 
in  the  same  situation  as  if  he  were  sworn  as  a  witness.     It  follows,  therefore,  mft?***' 
that  when  the  declarant,  if  living,  would  have  been  incompetent  to  testify 
by  reason  of  imbecility  of  mind,  or  tender  age,  his  dying  declarations  are 
inadmissible.(lO)    And  his  credibility  may  be  impeached  or  confirmed  in  the 


tew  mtricting  the  admimion  of  thi*  evidence  to  he  wu  dying,  or  likely  to  die :  In   the  matter  ot 

eaaei o{ homicide  had  no   apfdication    in  India;  BheiUt  Tenoo,  16  W.  R.,  Cr.,    II  (1871);  R.  v. 

wd  that  the  dying    declaration   of  a  deceased  Butorunjun  Mookerju,  6  W.  R.  Cr.,  7S,  76  (18M); 

p«iMD  was  admiaaible  in  evidence  on  a  charge  R,  v.  Syumber  Singh,  9  VV.    R.  Cr.,  2  (1868),  aa 

o(  rape;  S.  v.  Butoninjun  Moohtrjw,  6  W.  R..  to  the  English  rule,  see  R.  v.  Qlo^er,  16  Coz.  471 

Cr.,  7S  (1866) ;  Field,    Ev.,    171:    Norton,    Ev.,  ( 1888),  in  which  the  result  of  tile  case-law  is  stated, 

175.  and  R.  v.  MilekeU,  17  Cox,    .t03  (1892)  and  text- 

(1)  Taylor,  Ev.,  {  718;  Rosooe,  Cr.  Ev.,  12tb  books   cited,   mpra. 

Ed.,  28—31 ;  3  Boss.  Cr..  354—362.  (4)  R.  v.  Rama  SaUu,  4  Bom.   L.  R.,  434  (1902). 

(2)  8.  32,  cl.  (I);  R.  v.  Dtgumber  Thaioor,  19  (6)  S.  32,  cl.  (1);  Steph.  Dig.,  Alt.  26. 

W.  R.,  O.,  44  (1873) ;  R.  v.  Bltekyndm,  6  C.  L.  (A)  R.  v.  Mead,  2  B.  ft  C,  e06t  R.  v.  Hind, 

R.,  278  (1880).  8  Cox,  300 ;  A.  v.  MurUm,  3  F.  &  F..  492 ;  Steph. 

(3)  Field,  Ev.,  172  ;  Norton,  Ev.,  176.     Under  Dig.,  Art.  26. 

the  law  which  was  in  force  prior  to  this  Act  (s.  (7)  Phipeon,  Ev.,  3rd  Ed.,  279 ;  so  also  in  Ame 

371,  Act  XXV  of  1861 ;  s.  29,   Act  II  of    1866,  rica,    the  declarations  are   restricted   to  the  res- 

tnd  whieh,  with  one    modification    (relating  to  geHcB,  ib.,  and  cases  there  cited. 

the  entertainment  by  the  deceased  of  hopes  of  (8)  Taylor,   Ev.,   {  720,  citing  R.   v.    Sttttr; 

neovery,  was  similar  in  this  respect  to  the  Eng-  Carr.  C.  L.,  233 ;  Phipeon,  Ev.,  3rd   Ed.,  279  ; 

Ush  law,  it  was  heU  that  before  a  dying  deolara-  citing  1  Oreenleaf,  s.  169,  note  (a). 

tion  coold  be  received  in  evidence,  it  must  be  (9)  Taylor,  Ev.,  J  21. 

distinctly  found  that  the  declarant  khew,  or  be-  (lO)  R.  v.  Pike,  3C.it,  P.,  598 ;  S.  v.  Drummoni. 

Ueved  at  the  time  he  made  the  declaration,   that  I  Lea.  C.  C,  338 ;   it.  v.  Perkint,  9  C.  ft  P.,  296  ; 
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WOTta  of 

■tatMuant. 


same  manner  as  that  of  a  witness.(l)    In  a  trial  for  dacoity  the  statement  of 
a  deceased  person  ought  not  to  be  admitted  in  evidence  in  the  absence  of 
evidence  to  show  that  his  death  was  caused  or  accelerated  by  the  wounds 
received  at  the  dacoity,  or  that  the  dacoity  was  the  transaction  which  resulted 
in  his  death. (2)    As  to  the  weight  which  should  be  attached  to  this  kind  of 
testimony,  and  the  caution  with  which  it  should  be  received,  v.  ante,   p.  190. 
The  declarations  may  be  oral  or  written. (3)     A  person  was  tried  for  the 
murder  of  one  D.    The  deceased  had  been  questioned  by  a  Police-officer,  s 
Magistrate    and    a  Surgeon  ;  the  deceased  was  unable  to  speak,  but  was  con- 
scious and   able  to  make  signs.    Evidence  was  offered  and  admitted  to 
prove  the  questions  put  to  D,  and  the  signs,  which  she  had  made  in  answer 
to  such  questions.    The  evidence  was  hdd  to  have  been  rightly    admitted, 
as  the  questions  and  the  signs,  taken  together,  might  properly  be  regarded 
as  "verbal  statements,"  within  the  meaning  of  this  section. (4)     Sometimes 
declarations  by  dying  persons  are  made  on  oath  ;  in  which  case,  assuming  them 
to  be  in  the  presence  of  the  accused  and  otherwise  formal,  and  that  an  oppor- 
tunity for  cross-emmination  has   been  given,  they  are   depositions.     The 
essence  of  a  dying  declaration,  so-called,  is  that  it  is  not  upon  oath.     The 
lapse  of  time  between  the  declaration  and  death  is  immaterial,  and  the  pre- 
sence of  the  accused  at  the  making  of  the  declaration  is  unnecessary.     But 
it  cannot  be  used  as  a  deposition  unless  taken  in  the  presence  of  the  accused 
with  all  the  usual  formalities  of  a  deposition,  and  unless  admissible  within 
the  terms   of  the    following   section   (v.    j)ott).{5)    Though  the  declaration 
must,    in    general,  narrate  facts  only,  and  not  mere  opinions  (v.  ante),  and 
must  be  confined  to  what  is  relevant  to  the  issue, (6)  it  is   not  necessary  that 
the  examination  of  the  deceased  should  have  been  conducted  after  the  man- 
ner of  interrogating  a  witness  in  the  cause,  though  any  departure  from  this 
mode  may  afiect  the  weightoiihe  declarations. (7)    Therefore,  in  general,  it  is 
no  objection  to  their  admissibility  that  they  were  made  in  answer  to  leading 
que$tions,(8)  or  obtained  by  earnest  solicitation.  (9)     But  where  a  statement, 
ready    written,   was  brought  by  the  father  of  the  deceased  to  a  Magistrate, 
who   accordingly    went   to   the   deceased  and  interrogated    her   as   to   its 
accuracy,  paragraph  by  paragraph,  it  was  reiected.(lO)     A  declaration  is  not 
irrelevant  merely  because  it  was  intended  to  be  made  as  a  deposition  before  a 
Magistrate,  but  is  irregular  and  inadmissible  as  such. (II) 
^roSfof*"*  "^^^  right  to  offer  the  declaration  in  evidence  is  not  restricted  to  the  prose- 

SMiaraUon.  cutor,  but  it  is  equally  admissibie  in  favour  of  the  accused.  (12)    When  a  Judge 


Tkyfcir,  Ev.,  |  717  ;  Field,  Ev.,  178  i  NortOD,  Ev., 
17fi;  «ee»,  118,  pott. 

(1)  8.  158,  poM;  Steph.  Dig.,  Art.  iSfi.  Thia 
role  i«  also  ectaUished  in  America.  Thus  pre- 
viou«  inconsiatent  •tstemento  by  the  de<«ued 
not  made  under  the  fear  of  death,  were  admitted 
for  thia  purpoao  (  FeUtr  v.  Slatt,  59  Am.  Rep., 
777,  cited  in  Pbipaon,  Ev.,  Sr'  Kd.,  278  ),  and  dying 
declarations  were  allowed  to  be  corroborated  by 
proof  of  prior  consistent  statements,  though  the 
Utter  were  not  admissible  themselve  as  dying 
declarations  (  8taU  v.  Ometburn,  80  N.  C,  47«. 
cited  in  Best,  Bt.,  p.  4fi7  ) ;  see  also  Boscoe,  Cr. 
Et.,  12th  Ed.,  33 :  3  Ross.  Cr.,  3«I. 

(2)  Jt.  V.  gudra,  U  Bom.,  45  (1900). 

(3)  S.  3t. 

(4)  K.  V.  AboMth,  7  A.,  386,  F.  B.,  (1885); 
Bala  T.  A.,  Punj.  Reo.,  I88S ;  p.  2.  cited  in  Hen- 
derson's Cr.  Pr.  Code.  So  also  in  America  it 
has  been  held  that  the  declaraticn  may  be  by 


signs,  or  any  other  method  of  expressing  thoaght : 
Com.  V.  Corny,  II  Cash  417,  431,  cited  in  Best, 
Et.,  p.  406. 

(A)  Norton,  Et.,  175,  176 ;  Roscoe,  Cr.  Et., 
12th  Ed.,  32  ;  if  the  cTidenoe  be  inadmissible  OB- 
der  a.  33,  it  may  yet  be  admissible  onder  s.  32, 
cl.  (1) ;  A.  T.  RncUa  Mokato,  7  O.,  42  (1881). 

(6)  8.    32. 

(7)  Taylor,  Et.,  |  720. 

(8)  R.  V.  SmiA,  10  0>x,  82 ;  but  fe  »Uo  S. 
T.  mieheli,  17  Cox,  503.  cited,  poM. 

(9)  R.  T.  Fa«eiU,  7  0.  *  P.,  238 :  Jt.  t.  Btmaom, 
I  Str.,  499 ;  «.  t.  WhUmrtk,  IF.*  P., 
362. 

(10)  B.  t.  tittgenU,  U.  CSr.,  Bep.,  168,  las. 
cited  in  Taylor,  Ev.,  {  720,  where  see  obaer* 
vationa  of  Crampton,  J.,  in  tlw  same  caae. 

(11)  Jt.  T.  Wooiook,  1  Bast.,  P.  C,  666  ;  Steph. 
Dig.,  Art.  26;  t.  pott. 

(12)  Jt.  V.  acaife,  1  11.  *  Bob.,  661. 
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is  sitting  with  a  jury,  the  admissibility  of  this  evidence  in  any  particular 
case  is  a  question  to  be  decided  by  the  Judge  alone.(l)  Before  the  statement 
can  be  admitted,  proof  must  be  given  that  the  person  is  dead,  and  the  burden 
of  this  is  upon  the  person  who  wishes  to  give  the  statement  in  evidence.  (2) 
Where  the  circumstances  of  the  case  permit,  the  statement  should  be  taken  in 
the  presence  of  the  accused,  and  should  be  written  as  a  formal  deposition  in 
accordance  with  the  provisions  of  the  Criminal  Procedure  Code.  (3)  If  this 
be  done,  and  the  injured  person  die  or  become  incapable  of  giving  evidence 
at  the  Sessions,  the  depositions  so  taken  will,  subject  to  the  provisions  of 
the  following  section,  be  admissible  in  evidence  without  -further  proof  .(4) 
If  the  statement  be  not  taken  down  in  the  presence  of  the  accused,  and  as 
a  formal  deposition,  it  will  none  the  less  be  relevant  under  this  section,  but, 
before  it  can  be  admitted  in  evidence,  it  must  be  proved  to  have  been  made 
by  the  deceased  :  it  is  not  rendered  admissible  without  such  proof  because  it 
was  taken  down  by  a  Magistrate.  The  writing  made  by  such  Magistrate  cannot 
be  admitted  to  prove  the  statement  of  the  deceased  without  making  it  evidence 
in  the  ordinary  way  by  calling  the  Magistrate  who  took  down  the  declaration 
and  heard  it  made.  If  the  Magistrate  be  called  to  prove  the  dying  declara- 
tion, he  may  either  speak  to  the  words  used  by  the  deceased,  refreshing  his 
memory  with  the  writing  made  by  himself  at  the  time  when  the  statement 
was  made  ;  or  he  may  speak  to  the  writing  itself  as  being  an  accurate  repro- 
duction of  what  the  deceased  had  said  in  his  presence. (5)  A  dying  declaration 
made  to  a  Police-officer  in  the  course  of  an  investigation,  lAay,  if  reduced  to 
writing,  be  signed  by  the  person  making  it,  and  may  be  used  as  evidence  against 
the  accused.  (6)  If  such  writing  be  properly  proved  by  the  Police-officer  in 
whose  presence  it  was  signed,  and  the  declaration,  which  it  embodies,  was 
made.  "  A  declaration  should  be  taken  down  in  the  exact  words  which  the 
person  who  makes  it  uses,  in  order  that  it  may  be  possible  from  those  words 
to  arrive  precisely  at  what  the  person  making  the  declaration  meant.  When 
a  statement  is  not  the  ipsitsima  verba  of  the  person  making  it,  but  is 
composed  of  a  mixture  of  question  and  answeis,  there  are  several  objec- 
tions open  to  its  reception  in  evidence  which,  it  is  desirable,  should  not  be 
open  in  cases  in  which  the  person  has  no  opportunity  of  cross-examination. 
In  the  first  place,  the  questions  may  be  leading  questions,  and  in  the  condition 
of  a  person  making  a  dying  declaration  there  is  always  very  great  danger  of 
leading  questions  being  answered  without  their  force  and  effect  being  freely 
comprehended.  In  such  circumstances  the  form  of  the  declaration  should 
be  such  that  it  would  be  possible  to  see  what  was  the  question  and  what  was 
the  answer,  so  as  to  discover  how  much  was  suggested  by  the  examining 
Magistrate  and  how  much  was  the  production  of  the  person  making  the 
8Utement."(7) 

SECOND  CLAUSE. 

Statements  made  in  the  course  of  business,  whether  written    or    verbal,  statements 

of  relevant  facts  by  a  person  who  is  dead,  or  who  can  not  be  found,  or  who  has  ?!**•  *nthe 
^      -^  '  ootirse  or 

-  —  —  -       -  —  btudnese. 

<l )  Cr.  Pr.  Code,  •.  2W ;  Taytor,  Et.,  ff  23. 24  ;  under  ■.  102  of  the  Cr.  Pr.  Code,  which  ii  s  purely 

•oeeoe.  Or.  Et.,  38.  negative  provieion,  but  onder  the  general  law  a« 

<2)  a  IM.  mti.  (a),  fcul.  embodied   in    ■.  32,  cl.  (1)  of   the  Evidence  Art. 

(S)  Ch.    XXV,    Act    V   of    1808;    ttt    Field  The  Code  meivly  declare*  that  that  law  shall  not 

£▼•,  173.  be  affected  by  the  fact  that  the  declaration  was 

<4)  fisld,  Et.,  1 73,  m.  33,  80^0*1.  made  to    a    Policc.offioer    in    t-he  eooree  of    an 

(S)  R.  T.  Falm  Aiaji,  11  Bom.  H.  C.  R.,  247  hiveatigation. 

a«T4);   R.  T.  &m>nHU>is    8  C,  211    (1881);  (7)  R.  t.  Milckdl,  17  Cox,  C.  C,  fi03,  fiU7,   per 

10  C.  L.  R.,  II :  FMd,  Et.,  173.  Cave,  J.,  adding;  ■'  It  appear*  to  me,  therefore, 

(•)  See  Cr.  Pr.  Code,  «.  1«2 ;  FMd,  Et.,  4th  that  a  stotement  taken  down  as  this  was,  giving 

Ed.,  161 ;  sneh  a  declaration  is  admissible  not  the  snbitanoe  of  ijuestioni)  and    answers,  cannot 
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become  incapable  of  giving  evidence,  or  whose  attendance  cannot  be 
procured  without  an  unreasonable  amount  of  delay  or  expense,  are  themselves 
relevant.  Though  the  statement  is  admissible,  whether  it  be  verbal  or 
written,(l)  the  effect  of  the  statement  as  to  weight  may  be  very  different 
in  the  two  cases.  The  words  "and  in  particular"  in  this  clause  seem  to  point 
to  the  superior  force  of  written  over  verbal  statements. (2) 

Illustrations  (b),  (c),  (d),  (g),  (h),  (j),  refer  to  this  Clause,  as  also  illus- 
trations (b)  and  (c)  of  section  21  ;  the  leading  case  in  English  law  on  the  sub- 
ject being  that  of  Price  v.  Torrington.{3)  In  this  case  the  plaintiff,  who 
was  a  brewer,  brought  an  action  against  the  Earl  of  Torrington  for  beer  sold 
and  delivered,  and  the  evidence  given  to  charge  the  defendant  was,  that  the 
usual  way  of  the  plaintiff's  dealing  was,  that  the  draymen  came  every  night 
to  the  clerk  of  the  brew-house,  and  gave  him  an  account  of  the  beer  they  had 
delivered  out,  which  he  set  down  in  a  book  kept  for  that  purpose,  to  which 
the  draymen  set  their  names,  and  that  the  drayman  was  dead,  but  that  this 
was  his  hand  set  to  the  book  ;  and  this  was  held  good  evidence  of  a  delivery ; 
otherwise  of  the  shop-book  itself  singly,  without  more.(4)  Thus  also  where 
the  plaintiff,  a  Mahomedan  lady,  sued  for  her  deferred  dower,  an  entry 
as  to  the  amount  of  her  dower  entered  in  a  register  of  marriages  kept  by 
the  Mujtahid,  since  deceased,  who  celebrated  the  marriage,  was  held  to  be 
admissible  as  evidence  of  the  sum  fixed,  being  an  entry  kept  in  the  discharge 
of  professional  duty  within  the  meaning  of  this  section. (5)  In  another  case 
a  deed  of  conveyance  which  purported  to  bear  the  mark  of  the  defendant  as 
vendor  was  tendered  in  evidence.  The  defendant,  however,  denied  that  she 
had  ever  put  her  mark  to  it.  It  was  proved  to  be  attested  by  a  deed-writer 
who  was  dead,  and  it  was  manifestly  all  in  his  writing,  inclu<ung  the  words 
descriptive  of  the  markswoman.  The  statement  of  the  deed-writer,  that  the 
mark  was  that  of  the  defendant,  was  held  to  be  admissible  under  this  clause, 
apparently  on  the  ground  that  it  had  been  made  by  him  in  the  ordinary 
course  of  his  business. (6)  The  section  makes  particular  mention  of  statements 
contained  in  b\isiness-book»,(7)  in  receipts, {8)  in  documents  tMed  tn  commerce, 
such  as  invoices,  bills  of  lading,  charter  parties,  way  bill8,(9)  and  of  statemoits 
by  a  person  who  cannot  be  called  as  a  witness,  made  in  the  ordinary  course  of 
business  consisting  of  the  date  of  a  letter  or  other  document   usually  dated» 

be  aaid  to  be  »    declaration  in  such  a  sense  as  to  Field,  Ev.,  178,  179. 

make  it  admissible  in    evidence,  and  that  this  (9)  As  to  letters    of    advice,    see  B,  r.   7W- 

document  cannot  be  admitted  upon  that  ground."  rinidtanm  Dey,  9  B.  L.  R.,  App.,42  (187S).     In 

(1)  8.  32,  cl.  2,   ante;  ill.    (;');    Slapylton    v.  this  case  the  prisoner  was  charged  with   forginC 

Clough,  2  E.  ft  B.,  933 ;  Bdit  t.  Kingsford,  1 4   C.  for  the  purpose  of  cheating,  and  using  as  geonine, 

B..  750;  R.  V.  BueMey,  13  Cox,  293.  a  forged  railway  receipt  for  the    purpeae  of  ob- 

(3)  Norton,  Ev.,  177.  taining  from  a  Railway  Company  certain  good* 

(3)  I  Smith,  L.  C.  (9th  ed.),  362  and  nota;  which  had  been  entrusted  to  the  Company  to  be 
Salkeld,  28£> ;  as  to  English  rule,  tee  Taylor,  Et.,  carried  from  DeUii  to  Calcutta.  The  Stan^mf 
H  697—713 ;  Steph.  Dig.,  Art.  27  ;  Roscoe,  N.  P.  Couiuel  for  the  prosecution  sought  to  prove  the 
Ev.,  80—62 ;  Best,  Ev.,  {  SOI  ;  Phipson  Ev.,  delivery  of  the  goods  to  the  Company  by  potting 
3rd  Ed.,  260;  Wills,  Ev.,  126—129  ;  Powel.  in  a  letter  from  the  conaignor  at  Delhi  to  hi*  part- 
Ev.,  226 — 23H.  ner  in  Calcutta,  advising  the  despatch  of  the  goods 

(4)  See  also  Doe  v.  Turlori,  3  B.  ft  Ad.,  898,  submitting  that  the  letter  was  a  "docsmoit 
in  which  the  earlier  cases  are  cited  and  discussed.  used  in  commerce,  written  or  signed  "  by  a  per- 

(6)  Zaheri  Bi^m   v.    Sakina   Begum,    19  C,  son  "whose  attendance  conld  not  be  {woearad, 

689(1892);  19  I.  A.,  167.  etc.  "     The  Court    (Msopherson,  J.)  refiacd  to 

(6)  i46(<«;{a  Parti  V.  Oaimtiat,  II  B.,  690(1887)-  receive   the   evidence,   and    intimated    a    doabt 

(7)  lUueU.  (b),  (c) ;  as  to  the  admisibility  and  whether  such  a  letter  would,  under  any  cicemn- 
effect  of  entries  in  books  of  account  and  official  stances,  be  receivable  *'  since  it  wa*  beyond  tha 
records,  whether  the  maker  is  dead  or  not,  v.  pott,  instnnces  specified  in  the  section.  "  As  to  eiti- 
M.  34,  36.  mates,  see  Hon  OUntaman  r.  Jforo  £aUkam> 

(8)  For  some  oases  relating    to  dakhHakt,  see       1 1  B.,  97  (1886). 
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wntten,  or  signed  by  him.(l)  In  a  suit  to  recover  loss  sustained  on  the 
sale  hj  the  plaintiffs  of  goods  consigned  to  them  by  the  defendants  for  sale 
by  their  London  firm,  account-sales  are  good  prima  facie  evidence  to  prove 
the  loss  unless  and  until  displaced  by  substantive  evidence  put  forward  by  the 
defendants.(2)  It  cannot,  however,  be  said  that  the  execution  of  a  mortgage- 
deed  is  an  act  done  in  the  ordinary  course  of  businesses)  Notwithstanding  the 
provisions  of  section  21  and  the  present  section,  cess-returns  cannot,  under 
section  95  of  the  Road  Cess  Act,  be  used  as  evidence  in  favour  of  the  person 
submitting  them. (4)  Entries  in  accounts  relevant  only  under  section  34  are  not 
by  themselves  alone  sufficient  to  charge  any  person  with  liability :  corroboration 
is  required.  But  where  accounts  are  relevant  under  this  clause  they  are  in 
law  sufficient  evidence  in  themselves,  and  the  law  does  not,  as  in  the  case  of 
accounts  admissible  only  under  section  34,  require  corroboration.  Entries  in 
accounts  may  in  the  same  suit  be  relevant  under  both  the  sections,  and 
in  that  case  the  necessity  for  corroboration  does  not  apply.  (5) 

It  has  been  held  in  England  that  the  declarations  must  have  been  made 
in  discharge  of  a  duty  to  a  third  person,  a  mere  personal  custom  not  involving 
responsibility  being  insufficient. (6)  No  such  limitation  appears  in  the  words 
of  the  section,  or  is  to  be  directly  gathered  from  a  consideration  of  the  Illus- 
trations thereto.  It  may  be  that  the  framers  of  the  Act  considered  the  ac- 
curacy which  is  generally  produced  by  commercial  or  professional  routine 
to  be  a  sufficient  guarantee  of  the  credibility  of  this  class  of  evidence  without 
having  recourse  to  the  guarantee  which  exists  in  the  obligation  to  discharge 
an  unposed  duty  faithmlly.  Declarations  in  the  course  of  duty  differ  in 
English  law,  from  those  against  interest  in  requiring  contemporaneousness, 
personal  knowledge,  and  the  exclusion  of  collateral  matters,  none  of  which 
restrictions  are  declared  by  the  section  to  exist  upon  the  admissibility 
of  such  declarations  in  Indian  Courts. 

"  The  applicability  of  this  clause  entirely  depends  on  the  exact  ooura*  of 
meaning  of  the  words  'course  of  business,  "(7)  "  In  using  the  phrase  «>»•*»»•■"• 
the  Legislature  probably  intended  to  admit  in  evidence  statements  similar 
to  those  admitted  in  England  as  coming  under  the  same  description.  The 
sabject  is  dealt  with  in  Chapter  XII  of  Mr.  Pitt  Taylor's  treatise  on  the 
Law  of  Evidence,  and  the  cases  which  he  has  collected  show  that  this 
exception  to  the  general  rule  against  hearsay  extends  only  to  statements 
made  during  the  course,  not  of  any  particular  transaction  of  an  excep- 
tional kind  such  as  the  execution  of  a  deed  of  mortgage,  but  of  business  or 
professional  employment  in  which  the  declarant  was  ordinarily  or  habitually 
engaged.  The  phrase  was  apparently  used  to  indicate  the  current  routine 
of  business  which  was  usually  followed  by  the  person  whose  declaration  it 
is  sought  to  introduce."(8)  "The expression ' course  of  business'  occurs  in 
more  than  one  place  in  the  Evidence  Act.  Thus  in  section  16,  where  there 
is  a  question  whether  a  particular  act  was  done,  the  existence  of  any  course 
of  business  according  to  which  it  would  naturally  have  been  done  is  a 
rdevant  fact.  Llustration  (a)  to  that  section  is  evidently  the  case  of  Hether- 
itgton  v.   Kemp.{9)    The   'course    of  business'   there  put   forward   was   a 

(1)  Dlonntion  {g).  in  the  coarse  of  busineas,    in  the  perlormance  of 

(l)  Barimo  v.  Ckuni  £ai,  28  C,  200  (1«0I).  duty,  "  *.,  per  H»ll,    V.  0. :   Phipeon,   Ev.,  3rd 

(1)  Sintnn  ▼.  Bhormapfo,  23  B.,  63,  66,  TO  Ed.,  290  ;aD  apparent  exception  is  presented  by  the 

(1877).  case  of  Doe  v.  Turford,  3  B.  A  A.,  890 ;  but  <ee  as 

(4)  Bern  CkunJm   r.  Kali    Pntanna,    26  C,  to  this  case.  Wills,  Ev.,  128. 

824,  838   (1809).  (7)  Singaway.  Bharmappa.iSB.,  «3,M(\»91), 

{ti)  Smmpfanbmi  r.  Balaji,  6   Bom.  L.  R.,  sO  per  Candy,  J. 

(1904),  S.C.  28  B.,  294.  (8)  ih.  at  p.  70,  per  Fulton,  i. 

(•)  B.  V.  Wortk,  4  Q.  B.,  132 ;  Matty  v.  AUen,  (»)  4  Camp.,  193. 

13  <%.  D.,  Sie,  663 ;  "the  entry  most    be  made 


Digitized  by 


Google 


204  STATEMENTS    IN   THE   COURSE   OP   BUSINESS.      [».  32,  Cl.  2.] 

certain  usage  in  the  plaintiff's  counting  house.  It  was  not  a  usage  in  a  private 
house  which,  however  methodical,  cannot  carry  the  same  weight  as  the 
ordinary  routine  of  an  office.  So,  too,  by  section  114  the  Court  may  presume 
the  existence  of  any  fact,  which  it  thinks  likely  to  have  happened,  regard 
being  had  to  the  common  course  of  natural  events,  human  conduct,  and 
public  and  private  business  in  their  relation  to  the  facts  of  the  particidar 
case.  What  is  meant  by  the  common  course  of  public  and  private  business  ? 
Illustration  (/)  with  its  explanation  refers  to  the  public  business  of  the  Post 
Office.  Private  business  would  am>arently  apply  to  such  a  case  as  that 
alluded  to  above  (Hetherington  v.  Kemp).  If  the  expression  was  meant  to 
include  the  dealings  of  a  private  individual  apart  from  hia  avocation  or 
business,  different  language  would  have  been  used.  The  Explanation  to 
Illustration  (c)  of  the  same  section  (114)  speaks  '  of  a  man  of  business, '  which 
in  its  well-known  popular  sense  must  mean  a  man  habitually  engaged  in 
mercantile  transactions  of  trade.  Again  in  the  Explanation  to  section  47  it 
is  said  that  a  person  is  said  to  be  acquainted  with  the  handwriting  of  another 
person,  when  in  the  ordinary  course  of  business  documents  purporting  to  be 
written  by  that  person  have  been  habitually  submitted  to  him.  Here,  too, 
the  expression  must  mean  in  the  ordinary  course  of  a  professional  avocation. 
The  illustration  is  that  of  a  broker,  to  whom  letters  are  shown  for  the  purpose 
of  advice. 

Again  by  section  34  entries  in  books  of  accounts,  regularly  kept  in  the 
course  of  business,  are  relevant.  In  Muncherskaw  Bezonji  v.  The  New  Dhu- 
rumsey  Spinning  and  Weaving  Compant/,(l)  West,  J.,  referred  to  a  private 
account  tendered  in  evidence  which  had  been  entered  up  casually  once  a 
week  or  fortnight,  with  none  of  the  claims  to  confidence  that  attach  to  books 
entered  up  from  day  to  day,  or  (as  in  banks)  from  hour  to  hour  as  transac- 
tions take  place.  These  only  (he  said)  are,  I  think,  regularly  kept  in  the 
course  of  business. 

Having  regard,  then,  to  the  above  considerations,  there  can,  I  think,  be  no 
doubt  that  the  expression  'in  the  ordinary  course  of  business'  in  thes?cond 
clause  of  this  section  must  be  read  in  the  same  sense.  It  may  in  one  sense  be 
true  that  it  is,  in  the  ordinary  course  of  business,  for  a  mortgage-deed  to  contain 
recitals  of  the  boundaries  of  the  land  mortgaged.  But  that  would  not  make  the 
recitals  evidence.  The  question  is,  whether  the  mortgage-deed  itself  is  a  state- 
ment made  in  the  ordinary  course  of  business.  Looking  at  the  particulars 
set  out  in  the  second  clause  of  this  section  which,  though  not  exhaustive,  may 
fairly  be  taken  as  indicating  the  nature  of  the  statements  '  made  in  the 
course  of  business  '  and  looking  at  the  sense  in  which  the  expression  is  ap- 
parently used  in  other  sections  of  the  Evidence  Act,  it  cannot  be  said  that  a 
mortgage-deed  executed  by  an  agriculturist  falls  within  that  term.  It  is  not 
the  '  profession,  trade  or  business'  (to  borrow  the  words  used  in  section  27  of 
the  Contract  Act)  of  an  agriculturist  to  execute  mortgage-deeds."  (2) 
Personal  According  to  the  English  rule  it  is  necessary  that  the  declarant  should 

knowledge,  have  had  personal  knowledge  of  the  transaction  recorded.(3)     But  this  appears 

(1)  4  B.,  678,  583  (1880).  This  deciaion  was  was  delivered,  being  himself  unable  t«  write, 
not  approved  of  by  the  Privy  Conncil  in  DtjnUy  employed  a  man  named  B  to  make  tlte  eobriea  in 
O«nmi«»iontr,  Bam  Banki  v.  Ram  Ptrthad,  27  the  books  from  his  dictation,  and  these  entries 
C,  118  (1899) ;  s.  c,  4  C.  W.  N.,  147.  were  read  over  every  night  to  the  foremao.     H 

(2)  Ninfava  v.  Bharmappa,  23  B,  63,  65—67  and  the  foreman  being  dead,  B  was  oaOed  with 
(1897),  per  Candy,  J.  the  book  to  prove  delivery  of  the  coal;  bat  the 

(3)  Brain  v.  Preeee,  II  M.  A  W.,  773,  where  evidence  was  held  inadmissible,  on  the  ground 
the  facts  were  as  follows : — It  was  the  ordinaiy  that,  although  the  entries  made  under  the  {or«- 
doty  of  one  of  the  workmen  at  a  coai  pit,  named  man's  direction  might  be  regarded  as  made  by 
H,  to  give  notice  to  the  foreman  of  the  ooal  so!d.  him,  yet,  as  he  had  no  pertonal  knouUdit  of  the 
The  foreman,  who  utat  not  premnt  uAen    ike  coal  facts  stated  in  them,  bnt  derived  his  infcnuwtiaa 
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not  to  be  law  in  India.(l)  Under  the  present  section  it  seems  to  be  not  neces- 
sarr  that  the  person  making  the  entry  or  other  statement  should  have  had  a 
personal  knowledge  of  the  fact  recorded  or  stated  ;  it  is  sufficient  to  show  that 
the  statement  was  made  in  the  ordinary  course  of  business,  the  question  as 
to  how  the  person  making  the  statement  came  to  know  about  tne  matter, 
though  it  might  afiect  the  weight  to  be  given  to  the  statement,  not  affecting 
itssdnussibilitj.(2)  So  it  has  been  AWdthat  account-books  containing  entries 
not  made  by,  nor  at  the  dictation  of,  a  person  who  had  a  personal  knowledge 
ofthetrnthof  the  facts  stated,  if  re^larly  kept  in  course  of  business,  are 
admissible  as  evidence  under  section  34  :  and  semble  under  the  second 
clause  of  this  8ection.(3) 

According  to  the  English  rule  the  statement  must  also  have  been  made  at  Oontam- 
thetimeof,  or  immediately  after,  the  performance  of  the  transaction. (4)  Th  hb  SSSr"***"*" 
an  interval  of  two  days  has  sufficed  to  exclude  a  declaration. (5)  But  contem- 
poraneousness is  not  required  by  the  section  for  the  admissibility  of  the 
evidence,  though  in  determining  the  weight  to  be  allowed  to  it  in  particular 
cases  it  will  always  be  important  to  consider  how  far  the  statement  or  entry 
was  contemporaneous  with  the  fact  which  it  relates.(6) 

Further,  entries  made  in  the  course  of  business  are,  under  English  law,  Ooiuteni 
evidence  only  of  those  things  which,  according  to  the  course  of  business  it  was  "**  ""■ 
the  duty  of  the  person  to  enter,  and  are  no  evidence  of  independent  collateral 
matteis,  however  intimately  any  such  collateral  matters  may  be  incorporated 
in  the  statements.  (7)  Thus,  where  the  question  was  whether  A  was  arrested  in 
a  certain  parish  ; — a  certificate  annexed  to  the  writ  by  a  deceased  sheriff's 
oiEcer  stating  the  fact,  time,  and  place  of  the  arrest,  returned  by  him  to  the 
sheriff,  was  held  inadmissible  on  the  ground  that  the  duty  merely  required  the 
fact  and  time  but  not  the  place  of  the  arrest  to  be  returned.  (8)  But  this 
restriction  on  admissibility  is  not  imposed  in  terms  by  the  section.  "  The 
statement  or  entry,  in  order  to  be  admissible  under  the  Act,  must  relate  to 
a  relevant  fact  ;(9)  and  it  would  appear  to  make  no  difference,  so  far  as  the 
question  of  admissibility  is  concerned,  whether  this  fact  is  connected  with 
the  performance  of  a  duty  or  is  merely  an  independent  collateral  matter. 
Whether  this  fact  naturally  finds  a  place  in  the  narrative,  what  is  the  nature 
of  its  connection  with  the  fact,  the  statement  of  which  was  matter  of  duty  ; 
and  whether  this  connection  was  such  as  to  raise  a  presumption  of  accuracy 
of  information  or  observation  must,  however,  be  questions  of  importance  in 
estimating  the  weight  due  to  such  evidence  when  it  relates  to  collateral 
matters  merely."(10) 

H«ODi).luad  from  the  workmen,  there  «M  not  the  (4)  Doe  v.  Tvr/ord,  3  B.  4  Ad.,  890;  Sturla 

MBe  gnaruitec  for  the  troth    of  the  entries   m  v.  Fretxia,  5  App.  Cm.,  623 :  Smith  v.  Blaekty, 

in  Price  Y.Torrington,   where  the  party  signing  L.  R.,  2Q.  B.,  326;  TAe/fCTify  Coxon,3P.  D.,  166; 

the  entry  had   himself  done  the  butiness.     8te  Taylor,   Et.,  {  704. 

Ttjior  Et.,  {{  700,  706  ;  Wills,  Et.,    128;  Phip-  (5)  T»e    Hinry    Coxon,    supra. 

«»,  E».,  3rd.  Ed.,  261  ;  Steph.   Dig.,    Art.    27  ;  (to)  Field,  Ev.,  177  ;  Cunningham,  Ev.,  167. 

Powell,  Et.,  226.  (7)  Ckambtrt  v.   Bmuuconie,   1  C.   M.  &   It., 

(1)  B.  V.  Banmmla,  I   B.,  610  (1877).    The  347;  Taylor,  Ev.,  |  706. 

okiervtions  of  the  Privy  Council  as  to  the  neces-  (8)  Id.;  per  Lord   Denman:— "We   are     all 

'ity  of  personal  knowledge  and  belief  which  moat  of  opinion  that  whatever  effect  may  be  due  to  an 

be  for.nd   or   presumed   ii    any    str.ttm.^nt  of  a  entry  made  in  the  course  of  any  office  r«porting 

dctesstd    person     {Jagatfal     Singh  v.   Jageshar  loci*  necfttary  lo  Ih^  performanet  of  a  duty,  the 

''■'M,26A.,  I43(1902),relatetostatcment«nnder  statement  of  other  circumstances,    however  na- 

rl.  (6),  the  terms  of  which  require  "special  means  tun  !ty  they  may  be  thought  to  6nd  a  place  in  the 

of  knowledge.  "  n.irrative,  is  no  proof  of  these  circumstances.  " 

(2)  ff.  v.  Hmmania,  supra ;  Field,  Ev.,  176 ;  (tf)  And  must  have  been  made  in  the  ordinary 
Cunningham,    Bv.,   166.  course  of  business. 

(3)  R.    V.    HanmafUa,   snpra.  (10)  EMd.  Ev.,  177,  178 ;  cases  may    perhaps 
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Bxtrinsic 
proof. 


The  person  wishing  to  give  the  evidence  must  give  extrinsic  pioof  of  the 
death  of  the  declarant,  or  of  the  existence  of  the  other  circumstances  con^- 
tionsl  to  the  admission  of  this  evidence. ( 1)  Similar  evidence  of  the  oidinaty 
course  of  business  will  also  be  uecessar7.(2)  Where  the  statement  is  a  written 
one,  evidence  must  be  given  that  it  is  in  the  handwriting  of  the  peison  alleged 
to  have  made  it ;  and  this  may  be  done  by  calling  a  witness  who  saw  kirn 
write  it  or  who  is  conversant  with  his  handwriting.(3) 


BtatMnants 

against 

tntereat. 


THIRD  CLAUSE. 

The  leading  case  on  the  subject-matter  of  this  clause  is  that  of  BighaK  v. 
Ridgu>ay.(A)  There  the  question  was  whether  one  WiUiam  Fowden,  junior, 
was  bom  before  or  after  the  16th  April  1768.  The  plaintifi,  in  order  to  prove 
that  his  birth  was  subsequent  to  that  date,  tendered  in  evidence  the  following 
entries  from  the  Day  Book  and  Ledger  of  a  man-midwife,  who  had  attended 
the  mother  of  William  Fowden,  junior,  at  his  birth  and  was  since  deceased  :- 


Dat-Book  EirruBS. 
32nd  April  1768. 
38*  Richard  Fallow's  wife,  Bramball.    Filias  circa  hor.  9,  matutin,  cnm  fordpe, 
etc.,  paid. 

[Then  followed  in  the  tame  page  the  entry  in  qnettion  without  a»y  ii>ttne*ai 
date.} 

Wm.  Fowden,  junr.'ef  wife,  79*  filins  circa  hor.  S,  post  merid,  nat ,  etc. 


Ledobb  Entry. 


Wm.  Fowden,  junr.,  1768. 

Aprilis  22,  Filins  natus,  etc. 

Wife  

26th  Haustos  purg. 

Pd.  26th  Oct.  1768       ... 


1  6     1 

0  15    0 

2  1    1 


It  was  held  that  all  these  entries  were  connected  together  as  one  whole, 
and  that  the  entry  as  to  the  payment  of  the  man-midwife's  charges  rendered 
them  all  admissible.  It  will  be  observed  that  the  entry  of  the  (2ot«  (22nd  April 
1768)  was  in  no  way  against  the  interest  of  the  person  who  made  it,  bat  was 


however,  oeour  in  which  the  matter  in  question  is 
so  collateral  and  the  entry  for  this  and  other 
reasons  is  of  such  an  unusual  character  that  it 
can  scarcely  be  said  to  have  been  made  ' '  in  the 
ordinary  course  of  business.  '* 

(1)  V.  ante,  Introd.  to  ss.    32-33  s.  104,    poet ; 
Field,    Ev.,    178  j  Phipson,  Ev.,    3rd.    Ed.,  261 
and  cases  there  cited. 

(2)  In  oonnection  with  this,  «ee   s.  114,  iUuet. 

(/),    pot- 

(3)  Field,  Ev.,  178 ;  as  to  ancient  documents, 
m»».  90.  post;  Doe  v.  Daviet,  10  Q.  B.,  314; 
Rigga-MiUer    v.    WhuMey,   28    L.    B.,   Ir.,  144; 


and  we  sa.   47,    67,  foat,  a*  to   proof  of  hud- 
writing. 

(4)  2  Smith's  L.  O.  (0th  Ed.),  348;  10  Eiit, 
109.  lUwtration  (b)  in  this  case,  with  the  por- 
tion of  the  entry  vAtcA  wa*  agaitul  iittvttt  ooit- 
ted.  It  is  intended  to  illiutnte  the  nik  si  W 
statements  made  in  Uie  ooaiae  of  bnsinesa,  M> 
that  as  to  the  present  class  of  statnneiiti  «Uei 
is  exemplified  by  lOuttratiotu  (e)  fc  ({).  S«< 
-Vinjouw  V.  Bhamappa,  23  B.,  69  (1897);  t 
also  Doe  t.  Daviet,  referred  to  in  the  last-noi- 
tioned  case,  and  in  Hari  CMnfaawa  t.  Jfam 
LaiekmiH,  II  B.,  97   (1886). 


'  The  figures  38  and  7«  roferrel  to  the  corresponding  entries  In  the  Ledger. 

t  This  was  thedesignntion  at  tbat  time  of  the  father  of  the  WUUam  Powdon,  Juur.  In  question. 
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collateral  to  that  portion  of  the  entry,  namely — "Pd.  (paid)  25th  Oct.,  1768," 
which  was  against  interest,  as  showing  that  a  certain  sum  of  money  was  no 
longer  due  and  owing  to  such  person.  On  this  point  Lord  Ellenborough  said  : 
"It  is  idle  to  say  that  the  word  ^paid'  only  shall  be  admitted  in  evidence  with- 
out the  context,  which  explains  to  what  it  refers  ;  we  must,  therefore,  look  to 
the  rest  of  the  entry  to  see  what  the  demand  was  which  he  thereby  admitted 
to  be  discharged"  (v.  post).  The  statements,  provided  they  be  relevant,  may 
be  either  written  or  verbal.  The  form  in  which  such  declarations  are  ordi- 
narily offered  is  that  of  written  entries  ;  the  inaccuracy  with  which  oral 
statements  are  repeated  makes  them  less  satisfactory,  but  such  objection  lies 
to  the  credibility  of  the  statement  and  not  to  its  reception.(  1)  Such  entries 
are  not  receivable  where  better  evidence  is  to  be  had  to  prove  the  same  fact, 
as  where  the  maker  of  the  entry  is  himself  forthcoming  personaUy ;  but  they 
are  not  the  less  receivable  because  the  same  fact  may  be  proved  by  evidence 
of  another  description.  *  'For  instance,  in  Higkam  v.  Ridguny,  the  evidence 
of  the  entry  of  the  accoucheur  would  not  have  been  rejected,  because  the 
evidence  of  a  midwife,  who  was  present  at  the  delivery,  might  have  been 
forthcoming  ;  though  this  may  seem  at  first  sight  to  militate  against  the  rule 
that  the  best  evidence  shall  alone  be  received.  The  entry  of  the  accoucheur 
would  not  have  been  receivable  if  he  himself  had  been  forthcoming,  because 
then  his  testimony  on  oath  would  have  been  superior  to  his  entry,  which 
was  not  on  oath ;  but  as  we  shall  see  hereafter,  when  we  come  to  consider 
the  rule,  that  the  best  evidence  must  always  be  given,  the  rule  applies  to 
the  quality  and  not  the  quantity  of  evidence  ;  and  that  a  fact  may  often 
be  proved  by  independent  testimony,  notwithstanding  there  may  be  two 
distinct  ways  of  proving  it.  "(2)  The  distinction  should  be  observed  between 
mere  admissions  and  statements  receivable  under  the  present  Clause.  An  ad- 
mission may  or  may  not  be  against  the  interest  of  the  maker  at  the  time  when 
it  is  made.  An  admission  merely  as  such  is  neither  receivable  in  the  maker's 
favonr  nor  in  favour  of  his  representatives  in  interest,  nor  against  any  person 
other  than  the  maker  or  his  representative.  On  the  other  hand,  an  admission 
which  amounts  to  a  statement  against  interest  within  the  meaning  of  this 
Clause  may  not  only  be  received  in  favour  of  the  maker  thereof  and  his  re- 
presentatives, but  is  evidence  in  favour  of,  or  against,  strangers.  A  class  of 
statements  which  may  be  admissible  under  this  Clause  are  endorsements  or 
entries  in  respect  of  the  payment  of  interest  due  on  bonds  and  similar 
in8truments.(3)  Such  endorsements  or  entries,  if  made  before  the  claim 
became  barred  by  the  law  of  limitation,  would  be  against  the  interest  of  the 
payee,  inasmuch  as  they  are  admissions  of  payment,  but  if  they  are  made  after 
the  claim  became  so  barred  they  would  be  for  and  not  against  the  creditors' 
interest,  inasmuch  as  by  the  admission  of  a  small  payment  he  would  be  enabled 
to  recover  the  larger  remaining  portion  of  the  debt,  such  payment  having  the 
effect  of  preventing  the  claim  to  the  capital  sum  from  being  barred.  Whether 
then  the  endorsement  or  entry  is  admissible,  as  an  entry  against  interest,  de- 
pends upon  the  question  whether  it  was  bond  fide  made  before  the  claim  became 
barred  by  limitation,  and  it  ought  not  to  be  admitted   until  it  be  shown  by 


(1)  Cf.  Seotion  and  Mustamtil  Zaynvb  v.  Had-  deceued  collector  of  taxes,  containing  entries  by 
jet  Baba,  2  Tnd.  Jar.  N.  S.,  64  (1866) ;  Beit,  Ev.,  him,  acknowledging  the  receipt  of  sums  in  his 
{  102.  character  of  collector,  was  also  held  to  be  od- 

(2)  Nottoo,  Er.,  181 ;  "  Thus,  the  mere  fact  misdble  evidence  in  an  action  against  his  soretj, 
that  then  has  been  a  Mrtttm  receipt  giveo  for  althongh  the  parties  who  had  paid  him  were 
mooey  will  not  praclnde  the  proof  of  payment  alive  and  might  have  been  called,"  ib.,  182. 
by  the  oral  eridenoe  of  witnesses  who  saw  the  (3)  See  s.  20  of  Act  XV  of  1877  (limitation) ; 
payment.  Thus  in  the  case  of  MiddkUm  v.  Melton  and  ib..  Art.  76,  Sched.  ii,  and  remorlu  in  Field, 
UO  B.  *  C,  S17)   a    private  book,   kept    by   a  Ev.,  181—183 ;  Norton,  Ev.,  182,  183. 
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evidence  dehors  the  instrument  that  it  was  made  at  a  time  when  it  was  agsinrt 
the  interest  of  the  creditor  to  make  it.(  1)    {See  next  'paragraph.) 

Th*  The  main  difference  between  the  rule  enacted  by  this  section  and  the 

'"'  '  English  law(  2)  upon  the  same  subject  consists  in  the  nature  of  the  interest 
to  which  the  statement  must  be  opposed.  According  to  the  latter  the  interest 
involved  must  be  (a)  pecuniary ;  or  {b)  proprietary.  But  declarations  against 
interest  in  any  other  sense,  as  for  instance  an  admission  of  liability  to  criminal 
prosecution,  do  not  come  within  the  rule.(3)  Thus  where  the  question  was 
whether  A  was  lawfully  married  to  S,  a  statement  by  a  deceased  clergyman 
that  he  performed  the  marriage  under  circumstances  which  would  have  render- 
ed him  liable  to  a  criminal  prosecution  was  held  not  be  to  relevant  as  a  state- 
ment against  interest.(4)  But  in  so  far  as  the  present  section  includes  (c)  an 
interest  in  escaping  a  criminal  proseciUion  the  statement  would  have  been  ad- 
missible under  this  Act. (5)  Further,  under  the  present  section,  the  interest  to 
which  the  statement  may  be  opposed  may  be  {d)  an  interest  in  escaping  a  suit 
for  damages.  The  section  not  only  extends  the  English  rule  by  recognising 
two  additional  forms  of  interest,  but  also  in  rendering  this  class  of  statements 
under  certain  circumstances  admissible,  even  if  the  persons  who  made  them 
be  still  living. 

An  entry  against  interest  means  an  entry  prima  facie  against  the  interest 
of  the  maker  :  that  is  to  say,  the  natural  meaning  of  the  entry,  standing  alone, 
must  be  against  the  interest  of  the  man  who  made  it.(6)  If  the  entry  is  primi 
facie  against  interest,  it  is  admissible  for  all  purposes  irrespective  of  its  effect 
or  value  when  received.  Thus  the  following  entry  in  the  handwriting  of  a 
deceased  person  : — "J.  W.  paid  me  three  months'  interest,"  which  was  fol- 
lowed by  other  entries  pointmg  to  a  loan  to  J.  W.,  was  held  to  be  admissible 
as  evidence  whether  or  not  the  effect  of  it,  when  admitted,  would  be  to  establish 
the  existence  of  a  debt  due  to  the  testator.(7)  Where  the  fact  that  the  declai- 
ation  is  against  the  declarant's  interest  does  not  clearly  appear  from  the  state- 
ment itself  it  is  permissible  to  give  independent  evidence  to  supply  this  want.(8) 
Though  the  statement  must  have  been  prima  facie  against  an  interest  specified 
by  the  section,  yet  the  amount  of  the  interest  is  immaterial  so  far  as  the  admis- 
sibility of  the  declaration  is  concerned. (9) 

The  declaration  must  have  been  against  interest  at  the  time  they  were  made 
it  is  not  sufHcient  that  they  might  possibly  turn  out  to  be  so  afterwards.(lO) 


(I)  Taylor,  Er.,  {{  600-696,  and  caaea  there       particular   reason   for  making  it  and  that  it  wm 
cited  :  Rose  r.  Bryant,  2  Camp.,  321 ;  Field,  Er.,       for    hia    intereat,  yon  may  deatroy  the   ndae  tl 


181-183;  Norton,  Er.,  182,  183;  Brigga  y.    Wil-       the  evidence  altogether,  but  the  queation  of  i 
ton,  6  D.  M.  ft  O.,  12.    The  ezpresa  provision  of       sibility  is  not  a  question  of  value.  The  tatry  may 


20  of  the  Limitation   Act  that  the  payment       be  utterly  worthless  when  you  get  it,  if  yoo 
whether  of  interest  or  principal,  must  have  been       any  reason  to  believe  that  he  had  a    motive  for 


made  before  the  right  to  sue  had  become  barred,  making   it,  and  that  though  apparently 

appears  to  require  proof  of  the  time  of  payment.  his  interest,  yet  really  it  was  for  it ;  bat  that  i* 

(2)  Stt  Steph.  Dig.,  Art.  28 ;  Taylor,  Ev.,  {j  a   matter  for  sufaaequent  consideration  whea  y«a 

668—696;   Roscoe,  N.    P.,    Ev.,    65— ."iS;  Best.  estimate  the  value   of  the  testimony.  "     /&.,per 

Ev.,   I  500;  Wills.  Ev.,  130—138;  Powell.  Ev.,  Je88el,M.  R. 

214—225;    Phipson,   Ev.,    3rd    Ed.,    2*1—249;  (7)  ft. 

Smith,  L.  C,  Note  to  Higham  v.  Ridgimy.  (8)  Wills,  Ev.,  134  :  see  JrKMai<ia<  ZajpnA  v. 

(S)  Thf  SuMfX  PuToge  cote,  11  C.  t  F.,    108.  Hadju  Baba,  2  Ind.  Jur.  N.  8.,  64  (1866). 

(4)  lb.  (9)  Phipson,   Ev.,  Srd  Bd.,  241  ;  Fiefcl,    Bv., 

(5)  /nu«<n>(H>n    (f);    Norton,    Ev.,    183,    184;  181 ;  but  upon  the  amount  of  interest  involved 
Pield,  Ev.,  184,  185 ;  Cunningham,   Ev.,  168.  the  degree  of  attention  likely  to  secure  accuracy 

(6)  raylor  v.   WUham,  L.  R.,    3  Ch.  D.,  606,  must   materially  depend.     76. 

607,  per  Jeasel,  H.  R.,  following  Parke,  B.,  in  R.  (10)  Ex  parte  Sdvardt,  Re  ToUtmache,  14  Q.  B. 

v.    Inhabilanh  of  Loutr  Bedford  :  "  of    course,  D.,  415,  416;  UoMty  v.   AOen,  IS  Ch.  D.,  «« ; 

it   you    can   prove  aUumU  that  the  man   had  a  Smith  v.  Blakey,  L.  R.,  2  Q.  B.,  328  (the  jntenat 
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Statements  and  entries  against  interest  may  be  received  as  evidence  of  indepen- 
dent and  collateral  matters,  which,  thou^  forming  part  of  the  declaration 
nere  not  in  themselves  against  the  interest  of  the  declarant.  A  statement, 
though  indifferent  in  itself,  becomes  against  the  proprietary  interest  of  the 
declarant  when  made  as  a  material  part  of  a  deed,  the  object  of  which  is  to 
limit  his  proprietary  interest.  It  cannot  be  said  not  to  aSect  his  interest, 
because  assuming  it  to  be  material,  the  deed,  if  it  were  struck  out,  would  be 
less  efiective  than  it  otherwise  would  be.  If,  on  the  other  hand,  the  statements 
were  unconnected  with  the  purpose  of  the  deed  and  were  ntft  in  themselves 
adverse  to  the  declarant's  interest,  they  would  doubtless  have  to  be  reject- 
ed. (I)  In  an  earljjr  case  where  the  declarations  were  partially  against  interest 
the  rule  was  apphed  as  follows  :  "We  cannot  concur  in  the  opinion  of  the 
learned  Judge  that  this  statement  was  not  admissible  in  evidence.  It  is  a 
statement  by  which  the  interest  in  the  mehal  of  the  person  making  it  is 
reduced  or  afiected ;  it  is  against  his  interest  and  a(;ainst  his  proprietary 
right.  Theefiectofit  is  to  cut  down  the  proprietary  right,  to  suDJect  it  to 
the  tenure  or  incumbrance  which  is  mention^.  It  is  true  that  in  one  part 
of  it  there  is  what  may  be  said  to  be  not  against  his  interest,  but  in  his 
bvour,  namely,  the  amount  of  the  original  rent  and  increased  rent  payable 
to  him.  But  when  a  document  of  this  kind  is  tendered  in  evidence,  it  is  not 
to  be  divided  into  parts,  and  the  part  which  is  in  favour  of  the  person  making 
it  rejected,  and  that  which  is  against  his  interest  accepted.  The  question  is 
whether,  taking  the  document  as  a  whole,  it  is  against  the  interest  or  the 
proprietary  right  of  the  person  making  it.  In  estimating  the  value  of  any 
particular  part  of  it,  that  may  be  looked  at ;  but  the  principle  upon  which  the 
admissibility  of  it  is  determined  is  whether  it  has  been  made  under  such 
circumstances  as  make  it  reasonable  to  suppose  that  it  was  done  hondfidevoA 
the  statements  aretrue."(2)  So  in  the  undermentioned  ca8e(3)  the  plaintifi 
sued  in  1893  to  recover  possession  of  certain  land.  The  defendants  denied 
the  plaintiff's  title.  The  latter  tendered  in  evidence  a  registered  mortgage- 
deed  of  adjacent  land  executed  in  1877,  which  set  forth  the  boundaries  of  the 
land  comprised  in  the  mortgage,  and  as  one  of  such  boundaries  referred  to  the 
land  in  question  as  then  belonging  to  the  plaintiEF.  At  the  date  of  the  deed 
there  was  no  litigation  existing  between  the  present  litigants,  and  at  the  date 
of  the  present  suit  the  mortgagor  was  dead.  It  was  hdd  that  the  statement 
in  the  deed  was  admissible  under  this  clause  of  this  section.  The  Court, 
referring  to  the  case  cited  in  the  preceding  note  at  the  foot  of  this  page  and 
pointing  out  that  the  law  under  and  previous  to  this  Act  was  the  same, 
observed  as  follows  : — "If,  then,  a  statement  of  a  zemindar  that  there  was  a 
certain  ghatwali  occupant  in  portion  of  his  mehal  was  held  to  be  a  statement 
against  the  interest  of  the  zemindar,  in  the  same  way  the  statement  of  a 
registered  occupant  of  a  survey-number  in  the  Bombay  Presidency  that  he 
is  indebted  in  a  certain  sum  of  money,  which  is  a  charge  on  his  land,  must 
be  held  to  be  both  against  his  pecuniary  and  proprietary  interest.  If  so, 
then  the  same  case  quoted  above  is  also  an  authority  for  holding  that  the 
whole  statement  is  admissible  in  evidence  not  only  to  prove  so  much  con- 
tained in  it  as  was  adverse  to  the  interest  of  the  person  making  it,  but  to 
prove  any  collateral  fact  contained  in  the  statement  which  fact  was  not  foreign 
to  the  part  actually  against  interest  and  formed  a  substantial  part  of  it.  (4) 
Thus,  accounts  are  admissible,  some  items  of  which  charge  the  declarant, 
though  other  connected  items  discharge  him,  or  even  show  a  balance  in   his 


moxt     not    be     too    remote!.      Wigmore,     Ev.,  22  \V.  R.,  231,  233  (1874),  per  Couch,  C.  J.,  cited 

$  IM6.  ftnd  foUouod  in  .Vtnjoun  v.  Bhfrmaffa,  23    B., 

(1)  ffingam  v.     BKarmapja,    23    B.,    fl3,    71.  n3,  67,  91  (1897). 

7J  (1897)  fo'.'jominf  eaae  next  cited.  (3)  Singum  v.  Bharmappa,  23  B.,  63  (1897) 

(2)  Kajah  iMlmntid  v.   MitMamtU   f-akhptittte,  [4)  It>. 
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(1)  Pvennl- 


1^: 


Proprle- 


favoai ;  for  it  is  not  be  to  piesiuned  that  a  man  will  discharge  himself  falsely 
for  the  mere  purpose  of  getting  a  discharge,  and  in  the  latter  case,  the  debit 
items  would  still  be  against  interest,  since  they  diminish  the  balance  in  bis 
favour.(l) 

But  it  is  immaterial  that  the  declaration  may  prove  in  the  circumstances 
which  have  happened  at  the  time  when  it  is  sought  to  be  put  in  evidence,  to  be 
for  the  interest  of  the  declarant,  or  even  that  it  can  be  shown  by  independent 
evidence  to  have  been  in  truth  for  his  interest  at  the  time  when  it  was  made, 
provided  that,  standing  by  itself,  it  was,  at  the  time  when  it  was  made,  against 
his  interest. (2) 

A  declaration  is  against  the  pecuniary  interest  of  the  declarant  who  makee 
it  whenever  it  has  the  effect  of  charging  him  with  a  pecuniary  liability  to  another, 
or  of  discharging  some  other  person,  upon  whom  he  would  otherwise  have  a 
claim. ( 3)  A  declaration  may  be  against  the  pecuniary  interest  of  the  penoo 
who  makes  it,  if  part  of  it  charges  him  with  a  liabihty,  though  other  parts  of 
the  book  or  document  in  which  it  occurs  may  discharge  him  from  such  liability 
in  whole  or  in  part,(4)  and  though  there  may  be  no  proof,  other  than  the  state- 
ment itself,  either  of  such  liability  or  of  its  discharge  in  whole  or  in  part(4) 
For  it  is  not  necessary  to  give  independent  evidence  of  the  existence  of  the 
charge  of  which  the  entry  shows  the  sub8equent(6)  liquidation.  Notwitb- 
stanmng  the  provisions  of  the  twenty-first  section  and  the  present  section 
oess-returns  cannot,  under  section  96  of  the  Road  Cess  Act,  be  used  as  evidence 
in  favour  of  the  person  submitting  them. (6) 

Declarations  made  by  persons  in  disparagement  of  their  title  to  land  are 
admissible,  if  made  while  the  declarant  was  in  actual  po8S6ssion(7)  of  the  pro- 
perty(8)  as  statements  against  their  proprietary  interest.  And  as,  in  the 
absence  of  other  proof,  mere  possession  implies  an  absolute  interest,  (9)  any 
declaration  by  an  occupier  tending  to  cut  down,  charge,  or  fetter  his  pie- 
stunabl^  absolute  interest  will  be  receivable  under  this  bead.(IO)  And  ^ 
fortiori  tf  it  shows  that  he  has  no  interest  in  the  land  whatever.(  11)  So  where 
a  Hindu  widow  had  executed,  in  favour  of  one  B  D,  a  varaspatra  or  deed  of 
heirship,  this  deed  was,  in  a  subsequent  suit  between  the  heir  of  B  D,  and  a 
mortgagee  of  certain   property  covered  by  it,  admitted  in  evidence  as  bang 


(1)  Taylor,  Ev.,  {  674. 

(2)  Taylor  r.  Witham,  L.  R.,  3  Ch.  D.,  606; 
Willa,  Er.,  130,  131 ;  T.  anit. 

(5)  Dot  T.  Jtci6M>is  IS  Ea«t.,  Si,  Z6,  per  Bayle; 
J. :  Willi,  Er.,  130.  BitMam  v.  Sidftoay  affords 
kD  exampi*  of  a  statement  which  disobargea 
another,  and  If  iitiaiiw  v.  Oravu  (««  next  note)  and 
ittuit.    (e)  of  a  statement  charging  the  maker. 

(4)  Steph.  Dig.,  Art.  28 ;  thus  where  the  ques- 
tien  was  whether  A  received  rent  for  certain 
land,  a  deceased  steward's  account,  charging 
himself  with  the  receipt  of  such  rent  for  A,  was 
held  to  be  relevant,  although  the  balance  o( 
the  whole  accoont  was  in  favour  of  the  steward : 
».,  iU.  {i) ;  WaUonu  v.  G>raKs,  8  C.  ft  P.,  SM ; 
see  Bajak  L*tla»*nd  v.  M%s»amia  Lakkputee,  22 
W.  R.,  231  (1874). 

(6)  Taylor,  Ev.,  f  67S;  Steph.  Dig.,  Art.  28; 
Jt.  V.  H^fford,  cited  in  Xolt  to  Bifham  v.  Bidgung 
in  2  Smith,  L.  C. :  aliter  Doe  v.  Vowlea,  1  M.  A 
R.,  261 ;  in  Tagior  v.  If  Mam,  L.  R.,  3  Ch.  D., 
•06,  Jaasel,  H.  R.,  foUowed  Jt.  v.  Bef/ord,  and 
diaaeoted  from  Doe  v.  routw.    There  is  nothing 


n  the  Act  to  preveot  the  sdmiiiiiin  of  the  state- 
ment in  the  case  above  mentioned :  any  obiet- 
tion  that  may  be  made  will  go  to  the  weight,  and 
not  to  the  admissibility  of  such  evidence ;  TWd. 
Ev.,    181. 

(6)  Afem  Ohmtin  v.  Kali  Pru—iu>a,  26  C. 
832,  838  (1899),  a.  o.,  8  O.  W.  N.,  1,  7. 

(7)  There  ongfat  to  be  some  eridenee  that  tkr 
declarant  was  actually  in  possession,  since  other- 
wise his  declaration  that  he  has  an  interest,  thoogk 
limited,  may  appear  to  be  a  statement  rather  is 
his  favour  than  otherwise. 

(8)  The  English  rule  adds  ' '  and  as  to  Batten 
within  his  personal  knowledge  or  bdier' ;  FUp- 
son,  Ev.,  3id  Ed.,  241-242;  Taylor,  St.,  {  686; 
Trimblttlown  v.  Ktmmit,  9  C.  *  F.,  780;  •«*» 
under  this  section,  v.  pod,  p.  IIS;  note  10. 

(9)  Taylor,  Ev.,  {  686. 

(10)  Phipsoo,  Ev.,  ard  Bd.,  241-242:  With, 
Ev.,  136;  Field,  Ev.,  183,  184;  TWylor.  Ev.,  B 
684-686;    Norton,    Ev.,    179,    180. 

(11)  Orey  v.  Hedrnan,  1  Q.  B.  D.,  161. 
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against  the  widow's  pioprietsry  interest,  as  by  it  she  divested  herself  of 
her  widow's  estate  in  the  property .(1)  Thus  also  a  statement  by  a  deceased 
occupier  of  land  that  he  held  a  life-estate  in  it  under  a  particular  will,  of 
which  ('  and  B  were  executors,  was  held  admissible  to  prove  the  existence 
and  executors  of  the  will,  being  against  proprietary  interest  on  account  of  its 
two-fold  limitation  of  the  declarant's  estate  to  a  life-interest,  and  under 
a  particular  docament.(2)  A  statement  by  a  landlord  who  is  dead  that 
there  was  a  tenant  on  the  land  is  a  statement  against  his  proprietary 
interest. (3) 

A  distinction,  however,  exists  between  statements  which  limit  the  decla- 
rant's own  title,  and  those  which  go  to  abridge  or  encumber  the  estate  itself. 
According  to  English  law  the  former  are  admissible  even  between  strangers, 
whereas  the  latter  are  only  so  as  against  the  declarant  and  his  privies.  Aos, 
admissions  by  the  holder  of  a  subordinate  title  are  not  receivable  to  afiect  the 
estate  of  his  superior  which  he  has  no  right  to  alienate  or  encumber — «.  g.,  those 
«f  an  occupier,  his  landlord's  title  ;  or  those  of  a  tenant  for  life,  the  title  of  the 
remainderman  or  reversioner.  The  ground  for  this  distinction  is  said  to  be 
that,  though  it  is  unlikely  (to  take  a  specific  instance)  that  a  person  possessed 
ef  an  absolute  interest  in  property  will  admit  that  he  is  only  a  tenant,  many 
causes  might  induce  a  tenant  to  acknowledge  the  existence  of  an  easement, 
or  a  highway,  or  the  like,  which  might  be  either  not  inoonvenient  or  even 
absdutely  beneficent  to  him.(4) 

It  has  been  already  noticed  that  the  section  at  this  point  extends  the  l^esoS^s^ 
English  rale.(5)    The  words  "would  have  exposed  him"  mean  "  would  have  aorinUrol 
exposed  him  at  the  time  that  the  statement  was  made."     It  was  hardly  in-  OT^^oltfar 
tended  that  a  statement  made  after  the  risk  had  passed  away,  as  for  example  <*»"»•«••• 
ftfter  a  suit  for  damages  had  become  barred  by  limitation,  or  after  the  expiry 
of  the  time,  if  any,   within  which  a  prosecntion  for  an  offence  must  be 
instituted,    should   be  admitted,   merely  because  if  made  at  some  earlier 
period  it  would  have  exposed  the  declarant  to  a  prosecution,  or  suit  for 
damages.(6)  This  construction  is  supported  by  the  rule  laid  down  With  regard 
to  statements  against  pecuniary  and  proprietary  interest.  (7)     On  the   other 
hand,  it  may  be  said  that  if  the  fact  that  the  risk  had  passed  away  was  not 

(1)  Ban  ChinUtman  v.  Moro  Laktkman,  11  mm,  St.,  3rd  Ed.,  S42,  803;  Steph.  Dig.,  Art., 
B.,  89  (1886).  28;   Powell,   Ev.,  224;  Taylor,  Ev.,  {  687.     It 

(2)  <8ly  T.  Sly,  2  P.  D.,  91 ;  so  again  where  the  ig  diffionlt  to  see  any  objeotion  in  prinoiple  to 
^■eation  was  whether  A  (deeeaaed)  gained  a  treating  declaratiom  by  an  oecopier  of  land 
Mttlement  in  the  pariah  of  B  by  renting  a  tene-  which  admit  the  eziatensa  of  an  eaaement  over 
ment,  a  atatement  nude  by  A  whilat  in  poaaea-  it  aa  being  within  the  rule,  ainoo  the  admission 
•ion  <A  a  booae,  that  he  had  paid  rent  for  it,  of  ite  existence  might  well  be  cooaidered  a  state- 
«as  held  relerant,  beoaoae  it  reduced  the  inter-  ment  against  interest.  Set  remarks  in  Wills' 
«st  which  would  otherwiae  be  inferred  from  the  Er.,  I3<i,  137.  Probably  here  as  elsewhere 
iMt  o<  A'«  poneaaion :  B.  t.  Bxeter,  L.  R.,  4  under  the  Aot  any  objection  that  may  be  made 
Q.  B.,  341 ;  Steph.  Dig.  Art.  28,  ill.  (f).  will  go,   not    to  the  admiaribjlity,  but  to  the 

(3)  AMul  Atity,  BbnMm,  31    C.  965  (1904)  weight  of  the  evidenoe.  Sat  Field,  Et.,  184. 
foil.  Bwia  MoHdari  v.  ittfh  Salk,  2  CaU,  L.  J.,  (6)  v.anU,  Introd.  to  ss.  33,  33  and  p.  208. 
<o  (1906).                                                                            (6)  llie  construction    given    in  the  test    and 

(4)  B.  V.  BlisA,  7  A.  &  E.,  S60 ;  SchoUt  v.  Gkai-  adopted  in  the  fint  edition  from  Whitley  Stokes, 
inoi,  2  H.  A  Rob.,  IjOl ;  Howee  v.  MatUn,  40  lu  ii,  874;  Held,  Bv.,  186,  waa  sabaequently  ap- 
T.,  196 ;  27  W.  R.  (Bng.),  3M ;  Papatdiek  v.  proved  by  the  Calcutta  High  Court  in  the  case  of 
triitewaUr,  S  E.  it  B.,  ICtt.  [In  thia  caae  the  Nieholat  r.  Atphar,  the  final  judgment  in  which 
question  waawhether  there  was  a  right  of  com-  b  reported  in  24  C,  216  (1890).  The  decision  ol 
nm  over  a  certain  field.  A  atatement  by  A,  a  the  Court,  however,  upon  this  point  having 
deeeaaed  tanant  for  a  term  of  the  Uad  in  qoen-  been  given  during  the  courae  of  the  examination 
tico  that  he  had  so  much  right,  was  held  to  be  of  the  vritnesaes  has  not  been  reported. 
rekvant  as  against  bia  successors  in  the  term,  (7)  See  Ex  parte  Biuardt  and  Uattttf  v  AUeit 
*«t  not  aa  against  the  owner  cf  the  field.]  Phip-  (v.  ante,  pp.  208—209^  aete,  4  ). 
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known  to  the  declarant,  the  statement  might  in  the  belief  of  the  latter,  though 
not  in  fact,  be  against  his  interest,  and  thus  have  the  guarantee  which  is 
proper  to  this  class  of  evidence. 

The  statement  against  interest  is  not  only  evidence  of  the  precise  lact 
which  is  against  interest,  but  of  all  connected  facts  (though  not  against  interest) 
which  are  necessary  to  explain,  or  are  expressly  referred  to  by,  the  declaia- 
tion  and  whether  contained  in  the  same  or  other  documents(l)  (v.  ante,  "Inter- 
est," p.  208).  Thus  in  an  action,  by  the  executor  of  one  T,  by  which  it  wm 
sought  to  establish  against  the  defendant  a  debt  of  £2,000  as  due  to  the 
testator's  estate  for  money  lent,  and  where  the  defence  was  that  the  defen- 
dant had  received  it  as  a  gift,  the  plaintiff  tendered  in  evidence  a  private 
account-book  of  the  deceased  containing  (a)  entries  of  several  sums  of  £20 
each,  purporting  to  have  been  received  from  the  defendant  as  qnatterly 
payments  of  interest  ;  and  (b)  an  entry  stating  that  the  defendant  had  on  » 
particular  date  acknowledged  that  he  had  borrowed  of  the  testator  the  sum 
of  £2,000.  The  defendant  objected  to  the  admissibility  of  the  book  on  the 
ground  that  the  tendency  of  the  entries  was  to  establish  the  claim  for  £2,000 
in  favour  of  the  estate.  But  it  was  held  that  since  the  entries  of  the  receipt 
of  interest,  taken  by  themselves,  (2)  were  at  the  time  when  tbey  were  made 
against  the  interest  of  the  testator,  all  the  entries  were  admissible,  notwith- 
standing that  the  entry  by  which  the  testator  recorded  the  defendant's  ac- 
knowledgment of  the  loan  was  in  his  favour.  (3)  As  in  the  case  of  a  declaration 
against  pecuniary  interest,  so  in  the  case  of  a  declaration  against  proprietary 
interest  so  soon  as  the  adverse  interest  is  proved  the  whole  statement 
becomes  admissible. (4)  So  statements  by  tenants  have  been  admitted  to 
prove  not  merely  the  fact  that  they  were  tenants,  but  also  both  the 
amount,  (5)  and  the  payment  (6)  of  the  rent,  and  the  nature  of  the  tenure.!?) 
But  disconnected  facts,  though  contained  in  the  same  document  or  statement, 
are  inadmissible.  Statements  not  referred  to  in,  or  necessary  to  explain, 
declarations  against  interest  are  not  relevant  merely  because  they  were  made 
at  the  same  time  or  recorded  in  the  same  place.  (8)  Upon  the  question,  in  the 
case  of  written  entries,  as  to  what  is  to  be  deemed  the  whole  statement 
within  the  meaning  of  the  rule,  it  would  seem  that  the  same  tests,  which 
exist  in  regard  to  admissions,  must  be  applicable  here,  namely,  that  the 
statement  which  is  sought  to  be  given  in  evidence  as  a  part  of  the  main 
statement  must,  if  antecedent,  have  been  incorporated  in  it  by  reference, 
and,  if  contemporary,  have  been  virtually  parcel  of  it.  (9) 

The  statements  are  admissible,  although  the  declarant  had  no  personal 
knowledge  of  the  fact  stated,  but  received  them  merely  on  hearsay.  (10)  Nor 
is  it  necessary  that  such    statements  should   be  contemporaneous  with  the 


(1)  Ninfaim  v.  Bharmappa,  23  B.,  63  {1897): 
Phipsou  Ev.,  SidEd.,  24?:  Steph.  Dig.,  Art. 
28;  Powell,  Ev..  215,  217j  WUU,  Ev..  131; 
Taylor,  Ev.,  $§  677-880 1  Bigham  v.  Riig- 
my,  2  Sim.  L.  C.  (v.  antr,  p.  208) ;  Tayior  v. 
WiAam,  3  Ch.  D.,  605. 

(2)  V.  arttt,  p.  208. 

(3)  Taylor  v.  Wilham,  L.  &.,  3  Ch.  V.,  «0.5, 
mpra ;  and  wc  ante,  Higlmm  v.  Siigmty,  and  the 
remarks  on  debtor  and  creditor  accounts  at  |>. 
209;  Rajah  Leelanund  v.  Stutsamvt  lMkhj,«ltf. 
22  W.  R.,  231  (1874). 

(4)  t'i"fi'ile  r.   Waimn,  4  Taunt.,   16. 
(8)  R.  V.  Birmingham,  31  L.  J.,  M.  C,  63. 
(0)  R.  V.  Eztler,  h.  R.,  4  0.  B.,  341. 

(7)  Doe  V.  Joiirt,  1  Camp.,  3fiT. 


(8)  Steph.  Dig.,  Art.  ?8  ;  Por  v.  BniM,  7  ('.  B., 
466;  Knight  v.  naier/ord,  4  Y.  4  Coll.,  !«; 
n  hairy  v.  Cartuile,  15  W.  R.  (Eng.),  1183:  -Vi"- 
gaica  v.  Bharmappa,  23  B.,  63  (1897).  v.  aatt. 

(9)  Wills,   Ev.,    132. 

(10)  rr«o«  V.  BarrrU,  1  C.  M.  &  R.,»I9;  Ff 
cival  V.  \an»on,  7  Ex.,  1  :  Taylor,  Ev.,  {  669 ;  bat 
we  Wills,  Ev.,  133,  134 :  these  were  caM«  of  *- 
clarations  against  pecuniary  interest :  in  I'jiglaod 
declaration  againjit  proprietary  interest  »n  »<* 
admissible,  unless  the  declarant  adds  his  ova  lie- 
liof  in  the  hearsay  :  Trimble^own  x.  Krmmit,  9 
C.  4  F.,  780 :  the  Aot,  however,  makes  no  —A 
distinction.  As  to  the  decision  in  Jagalpal  Stsfi 
V.  Jagtthar  Bakih,  26  A.,  143  (1902),  whkhrffci* 
to  cl.  (5),  net  notes  to  cl.  (2),  p.  2I»,  aiUr. 
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fact  recorded  ;  it  is  sufficient  that  they  are  made  at  any  subsequent  tiine.(l) 
These  circumstances  affect  the  weight,  not  the  admissibility,  of  the  declara- 
tioik 

Extrinsic  proof  must  be  given  of  the  delarant's  death  or  of  the  existenct 
of  the  other  circumstances  under  which  alone  this  evidence  is  receivable  ;  and 
that  the  statement  was  either  made,  written,  or  signed  by  him,  or  if  made  or 
«-ritten  by  another  on  his  behalf,  that  it  was  authorized  or  adopted  by  the 
declarant.  (2)  Further,  if  the  declarant  purports  to  charjge  himself  as  the 
agent,  or  receiver  of  another,  it  is  generally  necessary,  in  addition,  to  give  some 
proof  that  he  really  occupied  the  alleged  position.  (3) 

FOURTH  CLAUSE. 

Illustration  (i)  exemplifies  this  clause,  the  points  to  be  regarded  in  which  statements 
are.  that  (a)  opinion  may  be  given  in  evidence  as  to  the  existence  of  (b)  any  ^toimi  as 
public  custom  or  right,(c)  or  of  any  matter  of  jnMic  or  general  interest,  (d)  pro-  JfJ^"^" 
vided  there  was  a  probability  of  knowledge  on  the  part  of  the  declarant,  and  (e)  custom  or 
provided  the  declaration  was  made  ante  litem  motem.     The  grounds  upon  ^[^u^ot^ 
which  the  evidence  in  this  and  the  seventh  clause  mentioned  is  admitted,  are  general 
considered  in  the  note  to  such  last  clause,  and  in  the  Introdnotion,  ante,  at 
pp.  J  93- 194.     It  is  not  essential  to  the  admissibility,  though  it  is  to  the  weight 
of  the  declarations  that  they  should  be  corroborated  by  proof  of  the  exercise 
of  the  right  within  living  memory.(4)     The  best  way  to  prove  ancient  rights 
is  to  prove  particular  act«  and  usage,  as  far  back  as  living  memory  goes,  and 
then  adduce  evidence  of  reputation  in  regard  to  the  preceding  time.     In  a 
8uit  in  which  the  question  was  whether  there  existed  a  custom  of  the  Kadwa 
Konbi  caste  to  which  the  parties  belonged,  prohibiting  a  widow  from  adopt- 
ing a  son,  the  lower  Court,  apparently  considering  that  it  would  be  unreason- 
able to  oblige  the  plaintiff  to  mcur  the  expense  of  procuring  the  attendance 
of  the  witnesses,  admitted  in  evidence  under  this  clause,  a  statement  signed 
by  several  witnesses  to  the  effect  that  a  widow  of  this  caste  cannot  adopt, 
according  to  the  custom  of  the  caste,  without  the  express  authority  of  her 
husband.     It  was  held  that  the  fourth  clause  of  the  thirty-second  section  was 
not  applicable  to  the  case  as  the  evidence  was  required  to  prove  a  fact  in  issue 
and  not  merely  a  relevant  fact.    The  statement  was,  therefore,   inadmissible 
to  prove  the  alleged  custom.  (6) 

The  statement  declared  by  the  Act  to  be  relevant  is  a  statement  which  Op^on : 
xives  the  opinion  of  the  person  making  it  not  of  factg  within  his  own  knowledge,  facts, 
bnt  of  reputation  which  his  position  has  naturally  brought  within  his  own 
knowledge.  The  declarant's  statement  must  embody  not  his  own  individual 
knowledge  or  belief  alone,  but  also  the  concurring  opinions  of  others  similarly 
interested  to  himself ;  and  those  opinions  in  their  turn  may  be  based  in  part  on 
earfier  traditions  extending  back  through  any  number  of  generations.  This  is 
what  is  understood  in  this  connection  by  the  term  'reputation.'  But  if  the 
declarant's  circumstances  were  such  that  he  was  apparantly  competent  to  tes- 
tify as  to  what  the  common  report  upon  the  subject  was,  it  will  be  presumed, 
till  the   contrary  is  shown,  that  his  utterance  was  an  expression   of  opinion 


(1)  »of  V.  r«f/«rrf.  3  B.  »  .\d.,  890,  897,  «e  w.  47,  «7  ;  and  M  to  documents  30  yean  old, 
N8.  aee  4.  90,  poM. 

(2)  Doe  r.  HaKtiiu,  2  Q.  B.,  213 ;  Barrg  r.  (3)  Taylor,  E\.*U  682,  683 ;  a«  to  independent 
Bthiu»fto»,  4  T.  R.,  514 ;  Lancum  t.  LnrcU,  6  C.  evidence  ot  the  existence  of  the  charge  gubseqnent- 
t  P..  437 ;  Kmttr  v.  Warren,  15  Q.  B.,  773 ;  Brai-  ly  liquidated,  v.  ante,  pp.  209.  210. 

leg  T.  Jomu,  It  C.  P.,  8S2 ;  fwore,    whether  the  (4)  Create  v.  Barrett,  1  C.  H.  &  R.,  919.   930 ; 

A«4*  adopt  a  different  rule  by  the  use  of  the  word  and  cases  cited  in  Taylor,  Br.,  {  919. 

"  made  "  in  the  opening  clause   of   the  section;  (5)  Palel  Vaniravari  v.  PaM  Manilal,  15    B., 

FMd.  Kr..  ISO,  181  :  m  to  proof  of  handwriting.  Miff  (IMMI). 
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common  both  to  himself  and  others.  Reputation  as  to  the  existcoice  of 
jxirtictdar  facU  is  inadmissble.  The  declaration  must  relate  to  the  general 
right,  and  not  to  particular  facts  which  support  or  negative  it.  for  the  latter 
not  being  equally  notorious  are  liable  to  be  misrepresented  or  misunderstood, 
and  may  have  been  connected  with  other  facts  which,  if  known,  would 
qualify  or  explain  them.(l )  Thus,  if  the  question  be  whether  a  road  is  public 
or  private,  declarations  by  old  persons  since  dead  that  they  have  seen  repain 
done  upon  it,  are  inadmissible. (2)  On  the  other  hand,  on  the  same  question, 
declarations  by  deceased  residents  in  the  neighbourhood  that  it  was  pnblic,(3) 
or  that  it  was  private, (4)  are  receivable.  As,  however,  reputation  is  evidence 
as  well  against  a  public  right  as  in  its  favour,  declarations  have  been  received 
which  not  only  directly  negative  the  right  but  which  indirectly  do  so,  as  by 
setting  up  an  inconsistent  private  claim,  or  by  omitting  all  mention  of  it. 
where  mention  might  reasonably  have  been  expect€Ml.(5) 

The  terms  "public"  and  "general"  are  sometimes  used  as  synony- 
mous.(6)  But  a  distinction  is  drawn  in  English  law  between  the  two  terms 
when  dealing  with  the  question  of  the  competent  knowledge  of  the  declarsnt. 
According  to  it  public  rights  are  those  common  to  all  members  of  the  State, 
e.g.,  rights  of  highwaj^  and  ferry,  while  general  rights  are  those  affecting 
any  considerable  section  of  the  community,  e.g.,  questions  as  to  the  bound- 
aries of  a  parish  or  manor.  The  distinction  is  of  importance  in  English 
law,  because  when  the  point  in  issue  is  of  a  public  character,  evidence  of 
any  person  is  receivable  as  to  it,  even  though  he  has  no  specific  means  of 
knowledge  ;  all  being  concerned  are  presumed  competent,  the  absence  of 
peculiar  means  of  knowledge  going  to  weight  and  not  admissibility  ;  in  the 
case  of  general  rights  on  the  other  hand,  the  declarants  must  have  possessed 
competent  knowledge  which  may  either  be  shown  by  proof  of  residence  in, 
or  other  connection  with,  the  locality,  or  presumed  from  the  circumstances 
under  which  the  declaration  was  made. (7)  But  as  this  clause  requires  a  pro- 
bability of  knowledge  in  all  cases,  this  distinction  ceases  to  be  of  im- 
portance in  India.  In  both  classes  of  rights,  public  and  general,  the  right 
must  have  been  one  of  the  existence  of  which,  if  it  existed,  the  declarant 
woiM  have  been  likely  to  be  aware.{8)  Instances  of  matters  which  have  been 
held  to  be  of  public  and  general  interest  are,  questions  as  to  the  boundaries 
of  a  county,  town,  parish,  manor  or  hamlet,  the  existence  of  a  highway  or  of 
a  ri^ht  to  tolls  on  a  public  road,  the  liability  of  certain  landowners  to 
repair  a  bridge  or  sea-wall,  manorial  customs,  and  the  like.  On  the  other 
hand,  questions  as  to  the  boundaries  of  two  private  estates,  the  existence  of  a 
private  right  of  way  over  a  field,  a  custom  of  electing  the  master  of  a  gram- 
mar school  and  the  like,  have  been  held  to  be  matters  of  a  private  n8ture.(9) 


(1)  nilb,  Bt.,  167,  170,  and  cww  there  cited, 
Taylor,  Ev.,  §  617;  Steph.  Dig.,  Art.  30.  [D<- 
olaratlous  aa  to  psrtioular  fikota  from  which  th« 
eziatenoe  of  an^r  saob  pnblic  or  general  right  or 
cn^tom  or  matter  of  pnhlio  or  general  inteniDt 
may  be  inferred  are  deemed  to   be    irrelerant,] 

(2)  R.  T.  BliM,  7  A.  ft  E.,  (560. 

(3)  Create  v.  BttrreU,  1  C.  M.  ft  K..  !t2S. 

(4)  DrinktaUer  v.  Porter,  7  U  ft  P.,  181. 

(6)  Drinkieater  t.  Porter,  anpra,  folkmed  in 
8iva»Hbramanyo  v.  Secretary  of  Stair,  9  M.,  286, 
294  (1884) ;  [No  diftinotion  can  bo  drawn  be- 
tween evidence  of  reputation  to  estabUali,  and  to 
diaparage  a  public  light.]  Taylor,  Ev.,  S  620; 
FielH.  Ev.,  186.  187. 


(6)  At  to  the  meaning  of  the  term  '  inteiMt  " 
y.  unit,  introd.  to  as.  32-%< :  ff.   v.    Btdftriekirt. 

4  B.  ft  B.,  ess. 

(7)  Ta}dor,  Er.,  {{  609—612 ;  Steph.  Dig.. 
Alt.  SO;  Phipsoa,  Ev.,  Rrd  Ed.,  257;  r.  ifitt, 
p.  67;  M  to  the  moaning  of  '  genual 
onatom  or  right,  Me  a.  48,  po»t ;  m  to  wbethfT 
the  rights  mentioned  in  this  olaoseai*  inoorponal 
only,  aee  OujiH  Loll  v.  fatek  LoB,  « V..  I8(V 
186,  187  (1880),  and  cf,  Sivamihramonfiii  v.  Tie 
Secretory  of  Stale,  9  M.,  S86  (1884). 

(8)  8.  32,  ol.  (4). 

(9)  Set.  Taylor,  Ev.,  {)  613,  614.  »here  •  twip 
number  of  caaea  are  eoUeoteri. 
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"The  Indian  decided  cases  furnish  few  exampleB.(l)  Illustration  (t) 
18  taken  from  those  parts  of  the  country  in  which  the  village -system 
still  exists  :  it  has  long  died  out,  if  it  ever  perfectly  existed,  in  Lower 
Bengal.  Public  rights  or  customs  are  little  understood  ;  and  the  order  of 
the  GoTernment  or  of  the  Executive  head  of  a  district  is  often  acc«pted  as 
conclusive  concerning  them.  In  large  zamindaries  questions,  however, 
occasionally  arise  somewhat  analogous  to  those  which  occur  in  manors  in 
England,  such  for  example  as  to  the  zamindar's  right  to  take  dues  on  the 
sale  of  trees,  or  to  receive  one-fourth  of  the  sale-proceeds  in  cases  of  in- 
voluntary sale,  as  in  execution,  or  in  case  of  a  house  sold  privately.  "(2) 

Declarations  by  deceased  persons  as  to  private  rights  are  inadmissible, 
iince  these  are  not  likely  to  be  so  commonly  or  correctly  known,  and  are  more 
liable  to  be  misrepresented. (3)  The  grounds  upon  which  evidence  of  reputa- 
tion upon  general  points  is  receivable  do  not  apply  to  private  titles,  either 
with  regard  to  particular  customs  or  private  prescriptions,  as  it  is  not 
generally  possible  for  strangers  to  know  anything  of  what  concerns  only 
private  titles. (4)  Reputation  may,  however,  be  given  in  evidence  under 
this  Act  in  proof  of  private  rights,  if  it  consisf/S  of  the  written  statements 
mentioned  in  the  seventh  clause  post. (5) 

Declarations  as  to  public  and  general  rights  may  be  made  in  any  form  or  Pormef  Um 
manner.(6)  The  statements  under  this  clause  may  have  been  written  or  verbal.  «*»^»'»**"" 
Bnt  reputation  as  to  matters  of  general  interest  is  not  confined  to  the  declara- 
tions here  mentioned.  It  may  be  evidence  by  recitals  in  deeds,  wills  or  other 
documents  under  the  provisions  of  the  seventh  clause.  The  following  are 
instances  of  the  manner  in  which  declarations  as  to  matters  of  public  and 
lienerai  interest  may  be  made  :  they  may  be  made  by  or  in  statements, 
verbal  or  written,  giving  opinions,(7)  maps  prepared  by,  or  by  the  direc- 
tioD  of,  persons  interested  in  the  matter,  (8)  deeds  and  leases  between 
private  persons  ;(9)  orders,  judgments,  and  decrees  of  Courts,  if  iinal.(  10) 

In  order  to  prevent  bias  the  declarations,  to  be  admissible,  must  have  been  u«  mot* 
made  ante  litem  motam,  or  before  the  commencement  of  any  controversy,  legal  intaraat. 
or  otherwise,  touching  the  matter  to  which  they  relate.  By /*»  mota  is  meant 
the  commencement  of  the  controversy  and  not  the  commencement  of  the 
suit.d  1)  This  qualification  is  not  confined  to  matters  of  public  and  general 
interest,  bnt  equally  governs  the  admissibility  of  hearsay  evidence  in  matters 
of  pedigree. (12)  "There  must  be,  nor  merely  facts  which  may  lead  to  a  dis- 
pute, but  a  ^M  mota  or  suit,  or  controversy  preparatory  to  a  suit,  actually 
commenced,  or  dispute  arisen,  and  that  upon  the  very  same  pedigree  or 
tubject-matter  which  constitutes  the  question  in  litigation. "(13)  Therefore, 
declarations    will  not  be  rejected  in  consequence  of  their  having  been   made 


(I)  Kee  Sinuubratmut^   v.    The    Seerttary  of  (S)  v.  p.  222  pott. 

HMf,  9  M..  286  (1884),  pout.  (ti)  8t«ph.  Dig.,  Art.  90. 

(i)  Field,   Ev.,  188 ;  M  to  Uanorial  omtonu,  (7)  S.  32,  oL  (4),  t.  ante. 

«   a.    4S,    pott:    and    M    to    preaeutments  of  (8)  Hammtmd   r.    BniMreel,  10  Ex.,   300:  Me 

t"«toimrf  Coorts,  tee  Wilb,  Kv.,  173—175.  ol.  (7),  pott. 

(3)  Tkylor,  Bt.,    Q  SIS,  616 :    Phipgon,   Ev..  (9)  PUabm  v.  Dare,  10  B.  ft  C,  17. 

M  Ell.,  2S7  ;  Bowioo,  N.  P.  Bt.,  49,  (uid  oanea  there  ( 10)  8.  42,  pott :  Steph.  Dig.,  AH.  30,  illnat.  (fr) 

fited;  Heiniier  v.  Drot,  25  B.,  4S3,    440,  441  {il)  Berkeley  Peerage eate,iC»mf.,  411 ;  JUonck- 

(imO):  •.  o.,  3  Bom.  L.  R.,  1  [8.  32,  «l.  (4),  is  Ion  t.  Att.-Qenl.,  2  Rnas.  &  Uyl..    161  :  Taylor, 

raanifratly  ini^plicable  to  a  dooament  poiport-  Et.,  {  629. 

iog  to  deal  wiOi  the  rights  of  a  private  individual  (12)  See  ols.  (S)  and  (6) ;  ite  operation  may  there- 

M  *i;ainat  tlw  pablio,  in  which  the  intereata  o(  fore   be   illoatrated    by   indiaoriminate   referenoe 

ilw  individaal  formed  the  aabjeot-matter  of  the  to  both  theee  olaasea  of  oaeea ;  Taylor,  Ev.,  {  628. 

statement] :  aa  to  evidence  of   "  ancient  poaaro-  (13)  Davie^  v.  Loxmdet,  7  Scott.  N.  R.,  214,  per 

«ion,  '*  T.  poA  Lord  Denman :  Taylor,  Rv..  f  630,  and  caaea  there 


(4)  Morewoei  v.   Wooii,  14  Eaat.,  32»n.  cited. 
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with  the  express  view  of  preventing  diepvtes  ,-(1)  they  are  admissible  if  uo 
dispute  has  arisen,  though  made  in  direct  support  of  the  title  of  the  de- 
clarant ;(2)  and  the  mere  fact  of  the  declarant  having  stood,  or  having 
believed  that  he  stood,  in  part  jure  with  the  party  relying  on  the  declsia- 
tion,  will  not  render  his  statement  inadmissible. (3)  The  declaratioos 
will  also  be  received,  although  made  after  a  claim  hnd  been  asserted  but 
finally  abandoned,{i)  or  after  the  existence  of  non-contentious  legal  pro- 
ceedings involving  the  same  right(5)  or  after  the  existence  of  cont^ntiw* 
legal  proceedings  involving  the  same  right  only  collaterally  and  not  direct- 
ly (6)  for  the  controversy  must  have  related  to  the  particular  subject  in 
issue. (7)  But  declarations  made  after  the  controversy  has  originated  are 
inadmissible,  although  the  existence  of  the  controversy  was  not  ktuwn  to 
the  declarant,  for  to  enquire  into  this  would  be  to  enter  into  a  collateral 
issue. (8)  The  admissibility  of  declarations  terminates  with  the  commence- 
ment of  the  controversy,  and  the  termination  of  this  admissibility  is  not 
affected  by  its  being  shown  that  proceedings  were  fraudulently  commenced 
with  the  view  to  exclude  the  possibility  of  any  such  declarations  :(9)  and 
the  evidence  will  be  excluded,  even  though  the  former  controversy  were 
between  different  parties,  or  had  reference  to  a  different  property  or  claim, 
it  matters  to  which  the  statement  relates  were  clearly  under  discussinn  in 
the  former  dispute. (10) 

FIFTH  dt  SIXTH  CLAUSES. 

For  the  purposes  of  Indian  Courts  the  extent  to  which  hearsay  evidence 
with  regard  to  relationship  is  admissible  may  be  summarized  shortly  under 
three  heads — (a)  statements  made  orally  or  in  writing  by  persons  deceafed. 
etc.,  having  special  knowledge,  ante  litem  motam  (section  32,  fifth  clause); (6) 
statements  in  writing  as  to  relationship  between  persons  deceased  in  wills  or 
deeds  relating  to  the  affairs  of  the  family  to  which  they  belonged,  etc.,  inade 
ante  litem  motem  (section  32,  sixth  clause)  ;(3)  opinion  shown  by  craiduet 
as  to  the  existence  of  a  relationship  by  a  person  who  had  special  means  of 
knowledge  (section  50).(ll) 

Clauses  fifth  and  sixth,  which  are  exemplified  by  illustrations  (k),  {I) 
and  (m),  together  with  section  50,  post,  deal  with  the  relevancy  of  certain 
facts  which  are  treated  by  English  text-writers  under  the  single  head  of 
"  matters  of  pedigree."  There  are,  however,  important  di&rences  between 
the  English  and  Indian  law  on  the  subject  of  the  statements  which  are  dealt 
with  by  the  abovementioned  clauses  of  this  section.  There  is  further  a 
distinction  to  be  noted  between  the  kinds  of  evidence  to  which  each  clause 
refers.  The  statement  declared  relevant  by  the  fifth  clause  is  a  statement 
relating  to  the  existence  of  any  relationship  between  persons  living  or  dead, 
as  to  whose  relationship  the  person  making  the  statement  had  special  means  of 
knowledge ;  such  as  the  statement  of  deceased  relatives,  servants,  and 
dependants  of  the  family.  (12)    The  statement  mentioned  in  tlie  sixth  datite 

(1)  BtrkeUy  Parage  eiut,  supra.  hh  to  thin  Firld,  Et.,  187. 

(2)  Dm  V.  Dames,  10  Q.  B.,  314,  325  [although  (8)  Sheiikn  v.  AUj/.-Oeml.,  30    L.    J.,  P.  •  M., 
a  feeling  o{  interest  will  often  cast   anspicionon  217;  Berketry  Peerofe  eat%  supra, 
declarations   it  vill   not  render  them    inadniis-  (9)  Skeddm  v.  Atty.-Oenl.,  supra. 

tiUe,  Per  cur.]  (10)  Taylor,   Ev.,  |633. 

(3)  Taylor,  Ev.,  §)  «30,  631.  (11)  Bejai  BafuulMr  t.  nhupindar,   17  A..  4«5. 

(4)  Phipson,  Ev.,  Srd.  Ed.,  2R8  ;  viting    Hubb.        45A  (1898) :  »te  b.  60,  poM. 

Bt.  of  Sue,  668.  (12)  Qaru.iMwaja    Proflmd  v.  SujMrviMmah 

(5)  lb. ;  Britcot  r.     Lomax,   8  A.  ft  E.,  198  ;        PcrsAod,  27  I.  A.,  238,  251    (IWO) :    1.  o.,  23A, 
Oae  T.  Ward,  7  E.  ft  B.,  609.  37,  51 ;  Oriental  Lift  A»turanc*  Co.    t.  Kar—ml» 

(«)  lb. ;  FrtemaH  v.  Phillipa,  4    .M.  ft   S.,  486.       Chart,  25  Mad.,  183,  207,  209,  in  which  the  state- 
(7)  Taylor,   Kv.,  $  632;    Wills,   Er.,   172:  tee       mnnts    of    the   derpased  himself,  hi*    artn-  *■><' 


Digitized  by 


Google 


fS.  32,  Cl».  5  &  6.J     STATBMKNTB   A8   TO    KKLAT10N8H1P.  217 

IB  a  statement  relating  to  the  existence  of  relationship  between  deceased 
peraoDS  only-  This  last  clause  does  not  embrace  the  case  of  a  statement  of 
relationship  between  a  deceased  person  and  a  living  person  .(1)  It  does  not 
deal  with  the  question  by  whom  the  statement  is  to  be  made  :  nor  does  it 
requite  that  it  should  have  been  made  by  a  person  who  had  special  means 
of  knowledge,  possibly  on  the  ground  that  it  is  improbable  that  any  person 
would  insert  in  a  solemn  deed,  will,  &c.,  any  matter  the  truth  of  which  he 
did  not  know  or  bad  not  satisfactorily  ascertained  :(2)  but  states  that 
it  luust  be  contained  in  the  documents  of  other  material  things  therein 
mentioned. 

Besides  the  documents  and  otiier  material  things  mentioned  in  the  sixth 
clause  family  bibles,  coffin  plates,  mural  tablets,  hatchments,  rings,  armorial 
bearings  and  the  like  amongst  Christians,  and  horoscopes  among  Hindus,  are 
examples  of  other  documents  and  things  on  which  such  statements  are  usually 
made.(3)  Horoscopes  have,  however,  been  held  to  be  admissible  in  the  under- 
mentioned cases.  (4)  As  to  statements  contained  in  wills  (5)  and  deeds(6)  «e'^ 
the  cases  noted  below.  Inscriptions  on  tombstones,  mural  inscriptions  and 
the  like  may  be  proved  by  any  secondary  evidence. (7)  The  statement  in  a 
genealogical  table  filed  by  a  member  of  a  family  who  is  dead,  regarding  the 
descendants  of  another  member  of  the  family,  before  any  question  arose  as  to 
the  latter  is  relevant  under  this  clause.  (8)  Statements  whether  they  tendered 
under  the  fifth  clause  or  the  sixth  clause  must,  in  order  to  be  relevant,  have 
been  made  ante  litem  motam  ;(9)  and  for  the  admissibility  of  statements  under 
<»(A<rof  these  clauses  it  must  be  shown  that  the  attendance  of  the  person  who 
made  the  statement  is  not  procurable.  (10)  So  where  a  plaintiff  tendered  in 
evidence  a  horoscope  under  the  sixth  clause,  but  was  unable  to  say  who 
wrote  it,  and  therefore  unable  to  say  whether  the  writer  was  dead  or  could 
not  be  found,  etc.,  the  document  was  on  this,  as  on  other  grounds,  held  to 
be  inadmissible.  (1 1)     Tt  will  in  no  way  affect  the  admissibility  of  this  class 

ottiero   were    ti>nd«red    or    Admitted  ;    n»  to  thr  iw  thr  8t4vteii)eut0  of  perBo:ii*  having  Hpvvial  lut'ium 

rrport  of  »    punohayet  as  evidence  of  pedigree,  of  knowle<lge,  and  as  being  an  admiaeion  under 

UK  AjtluiKg  V.  .Vaao&Aaii,  26  I.  A.,  48  (1898) :  S.l  m.  17,  18.     .SW   ax  to    their    use  na  admiMionn, 

B..I;ai'.W.  N.,  130.  RalaGonMlnHx.l'aiaOomidan,  17  .M., 134  (1893). 

(I)  ibnuMrain    Kallin  v.   JI/i>mk    Bih'e,  U  €.,  .S<«    RaUonbhai  v.  rhal)iUtu,  13  B.,  7  (IK88). 

«I3,  (14   (1883).  (S)  .Vtl  Mowe  v.     MnmumiU  Zuhrtr)mHi4m,  8 

(J)  Reld,  Ev.,  1H9,   190.  W.     R.,     371       (1867) !     (where    the    ineidental 

(3)  8te  generally  T»ylo.-,  Kv.,  i  tfSV— 657.  mention  of  a  ohild'a  age  in    the  recital  of  a  will 

(4)  AtamarOM  Kallia  v.  Motut  Bibee,  9  I'.,  was  held  to  be  no  proof  of  the  exact  age  of  am-li 
413(1883),  The  chief  ground  on  which  the  evi-  child;  the  Report  does  not  ahow  whether  the 
4ntt  waa  rejected  in  thia  caae  was  that  it  wan  child  wa«  dead  at  the  time  the  evidence  wn»  oRrr- 
iMt  alrawn  that  the  attendance  of  the  writer  wa<i  cd.  If  dead,  the  cane  ia  no  longer  law.  Kirl<l, 
not  praenrable ;  fiatu  fktutder  v.  Mokendro  Lai.  Kv.,  193.]  I'hatnaoho  v.  MnltawhaHil.  20  K.. 
I*  <'.,  849  (1893) ;  [quoin  aa  to  this  case  ;  aaauni-  ini  (I89S). 

>*K  the  horoacope  to  have  been  tendered,  aa  stated,  (0)  Timma   v.    Daramma,    lU  M.,    362  (1887): 

under  el  (6),  that  olaaae  doea  ac«    re>|aire  that  [in  which  it  was  ruled  that  a  statement  as  to  rc- 

thr  maker  of  the  atatement  should  have  had'  any  lationship  hi    a    deed    he!d    to    be    invalid    was 

iprcial    means    of    knowledge,    and  if  tendered  admissible  in  evidence  . 

andet  rl.  (9) ;  KamnumiH   Kallia  v.  Monff  Bibrr  (7)  8.  65,  «l.  (d),  pott :  see  definition  of  "  docii- 

vhick  this  ca^e  purported  to  follow,  does  not  seem  nient  **  in  a.  3,  ante. 

ia  point.     Porther    upon    the   questiou    whether  (8)  Skpamanand    iMn  v.  Rama  Ka»ta.  32  ('.,  6 

tke  evidence  is  limited  to  cases  where  the  question  (1904). 

miv^ue  H  one  of  relntionithip  v. /N>«f  :  and  whether  (9)  v.   poal.   p.  222. 

the  words  •■  relate*  to  the  existen'-e  of   relation-  (10)  Ramaarain  Kallia  v.  .Wo»«    Uihrr,  V  C, 

■hip  '•  emer  statement  aa  t4i  the  eommeneemeiit  611  ( 1883) ;  Surkm  Siity  v.  SarJar  Singh,  27  1.  .\., 

of  lelatioaahip  in  point  of  time,  V.  poa<].     A  dis-  I8S  (1900);  a.  c,  .iC.  W.  N.,  49;  2  Bom.    1-.  U.. 

tinetion   i«  to   be   observed  between     boro-icopes  042. 

tendered  under  a.  32,  c|.  («|,   under  s.  32,  cl.  (fi),  (II)  lb. 
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of  evidence  that    witneBses  might  have  been  called  to  prove  the  very  facts  to 
which  it  relates.  (1) 

TbABtata  Accoiding  to  English  law(2)  declarations  made  hy  deceased  rdativu  are 

S'JStSjiSi*    admissible  if  made  ante  litem  nwtam  to  prove  matters  of  pedigree  only.  They 

to  prove  ttaa  are  relevant  only  in  cases  in  which  the  pedigree  to  which  they  relate  is  in  i$tw, 

SSnSS'"       but  not  to  cases  in  which  it  is  only  re^evan^  to  the  issue.  (3)    Thus  where  the 

'''*'taBa*°    question  was,  whether  A  sued  for  the  price  of  horses  and  pleading  infancy  was 

*"'  on  a  given  day  an  infant  or  not,  the  fact  that  his  father  stated  in  an  affidavit 

in  a  Chancery  suit  to  which  the  plaintiff  was  not  a  party  that  A  was  bom  on 

a  certain  day,  was  held  to  be  irrelevant.  (4)  The  terms  "matters  of  pedigree" 

or  "genealogical  purpose"  are  confined  pniwuin/y  to  issues  involving  family 

succession  (testateor  mtestate),  relationship  and  legitimacy  ;  and  aecimdly  to 

those  particular  incidents  of  family  history  which  are  immediately  connected 

with,  and  required  for  the  proof  of,  such  issues  — e.g.,  the  birth,  marriage,  and 

death  of  members  of  the  family  with  the  respective  dates  and  places  of  those 

events,  age,  celibacy,  issue  of  failure  or  issue  ;  as  well,  probably,  as  occupation, 

residence,  and  similar  incidents  of  domestic   history   necessary  to  identify 

individuals.  (5)  The  principle  upon  which  such  evidence  has  been  admitted  has 

as    regards  the  date  of  birth  been  stated  to  be  "  that  the  time  of  one's  birth 

relates  to  the  commencement  of  one's  relationship  by  blood,  and  a  statement 

therefore  of  one's  age  made  by  a  deceased  person  having  special  means  of 

knowledge  relates  to  the  existence  of  such  relationship  within  the   meaninft 

of  the  fifth  clause  of  section.  (6) 

But  under  the  Act  the  declarations  are  admissible  on  any  issue  provided 
they  relate  to  a  fact  relevant  to  the  case.  (7)  Thus  where  in  a  case  one  of  the 
questions  was  as  to  whether  the  plaintiff  was  a  minor  when  he  signed  a  certain 
deed,  the  plaint  in  a  former  suit  verified  by  a  deceased  member  of  the  family 
was  held  to  be  admissible  under  the  fifth  clause  to  prove  the  order  in  which 
certain  persons  were  bom  and  their  ages.  (8)  "  It  was  contended  on  the  part 
of  the  plaintiff,  on  the  authority  of  the  English  cases,  that,  as  the  question  at 
issue  in  this  case  did  not  relate  to  the  existence  of  any  relationship  by  blood. 


(1)  Taylor,  £▼.,§  641.  the  Act :  [».  S2,»fl«H*».  (l),(m);  5»j>»»     Se»»f  » 

(2)  Taylor,  Et.,S  63S— 657 :  Bowoe,  N.  P.,  Sr«e*»m  Gkumitr,  13  C,  4*  (1886);  bs 
Gt.,  44—48;  Phipson,  Er.,  3rd  Ed.,  268—276:  Chanira  v.Jogitwar  XanitiH  SO  0.,  708  (1881)]; 
Steph.  Dig.,  Art.  31 ;  Best,  Et.,  f  496  :     Powell,  OritnUd  Lift    Attunmee  Oo.,  Ld. 


Ev.,  193—204;  Wilb,  Et.,  188— 166.  C»o«,  25  M.,    183,    209,210    (1901);    the' 

(3)  Steph.   Dig.,    Art.     31 ;  Powell,   Er.;   202  '  relates  to  iJte  ezistenoe  o(  relatioinhip  " 

when  they  are  not  required  for    aome  genealogi-  wide  enongh  to  oorer  etatementa  *•   to  tte  ew- 

oaI    purpose,    they  will    be    rejected ;   ««e   next  niencement  of  relationship    in  point  ot  tine  sad 

caee.  as   to  the  looality  when  it  eommenoed  or  ei- 


(4)  ffaiae*  t.  Chtlhrit,  L.  R.,  13  Q.  B.   U.,  818  isted.     Sa  Field,  Er.,    191.    As  to  the  i 
(1881);  this  ease  (in  which  all   the  authorities  biUty     of    the    eridenee    in  cases     other 
on  this  point  are  folly  considered)   is   not  law  in  "  pedigree  oases,  "  r.  poaf. 
India  •  ssenote  7,    fXMl.  (6)  Oriental  lAftAmtinmet  Co.,  Ld.  t.  Hm 

(5)  Phipmn,  Et.,  3rd  Ed.,  268,  citing  Taylor,  ha  Ckuri,  26  M.,  183,  209,  210  (1901).  Ok  sIss 
Gv.,  H  643— 646;  Steph.  Dig.,  Art.  31;  Hnbbaek's  Jagatfol  Si»ik^.  JagtAar  Bmkik,iS  K.,\«,  US 
Ev.  of  Saocession,  201,  468,  648—060,  citing  (1902),  in  which  the  qoestton  was  whether  ew 
Hood  v.  Lady  Btattehamp,  8  Sim.,  26  ;  8kid»  v.  7*.  S,  from  whom  tho  respondents  dtaemiiA  wis 
Bovdur,  1  D.  G.  *  8.,  40 ;  RUhfon  v.  Netbitt,  bom  before  Z.  fl.  from  whom  the  appeUsnts  ksd 
3  M.  ft  R.,  S84 ;  Lovat  Peerate,  10  Ap.  Cas.,  763 ;  descended. 

(»ee  also  Powell,    Er.,    201 :  Taylor,  Et.,  {  642 ;  (7)  Dhan   .»««  r.      K,im  Oktmder,  24  C,  2I» 

Wills,  Er..  169) ;  it  was  at  one  time  a  moot  point  ( 1890) ;  ».  c.  1  C.  W.  N.,  270,  cited  in  ^mCiaadm 


in  English  law  whether  evidence  as    to  date  and  v.  Joguwar  Xarain,  20    C,   768,  780  [or 

piece  of  birth  was  admisaible  even  in  '  •  pedigree  Bejrin  Biharn  v.  Snedam  Ckmder,  13  C,  42  (1886)]. 

panes,"    but  the  weight  of  opinion  was  in  favour  foUtwed  in  Sam  Chandra  -v.  Jogettear  .Vsrsia,  1» 

of  its  admissibiUty.    (Taylor,    Ev.  |    642),    and  0.,  768  (1893). 
thix  view    has  been  sdopted    by    the  framers  of  (8)  Dhav  J/n"  v.  Ram  ( 'hunilfr,  saprs. 
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marriage,  or  adoption,  the  section  did  not  apply,  and  the  statements  are 
excluded  by  the  ordinary  rules  of  evidence.  I  think  that  on  this  point  the  law 
in  India  under  the  Evidence  Act  is  different  to  the  law  of  England,  and  that 
the  effect  of  the  section  is  to  make  a  statement  made  by  such  a  person,  relating 
to  the  existence  of  such  relationship,  admissible  to  prove  the  facts  contained  in 
the  statement  on  any  issue,  and  that  the  plaint  was  admissible  here  to  prove 
the  order  in  which  the  sons  of  S  were  bom  and  their  ages,  and  when  admitted, 
it  to  my  mind  satisfactorily  proves  that  the  defendant  was  the  son  who  was 
bom  on  the  6th  of  June  1868."  (1)  So  also  a  statement  under  this  clause  was 
admitted  to  prove  the  date  of  the  plaintiff's  birth  for  the  purpose  of  the 
decision  of  a  question  of  limitation. (2)  Not  only  are  such  declarations 
admissible  in  proof  of  relationship  upon  any  issue,  whether  of  pedigree  or  not, 
but  they  are  also  admissible  in  cases  other  than  those  of  pedigree  to  prove 
the  commencement  of  the  relationship  in  point  of  time  or  the  date  of  the 
birth  of  the  person  in  question.  (3)  It  would  appear  according  to  English  law 
that  hearsay  evidence  must  be  confined  to  such  facts  as  are  immediately 
connected  with  the  question  of  pedigree,  and  that  incidents  which,  although 
inferentially  tending  to  prove,  are  not  immediately  connected  with  the 
question  of  pedigree  will  be  rejected. (4) 

In  England  such  declarations  are  only  admissible  when  made  by  deceased  persons 
reiatireg  by  blood  or  marriage,  and  further  the  declarants  must  be  legitimately  ^^Jj?*™ 
related. (5)     But  under  the  Act  the  statement  may  be  made  by  any  person,  tiona  are 
provided  only  that  such  person  had  special  means  of  knowledge  of  the  relation-  "•'•^▼•We- 
ship  to  which  the  statement  relates.    Proof  of  this  special  means  of  knowledge 
is  a  pre-requisite  to  the  admission  of  the  evidence,  and  this  proof  must  be  given 
by  the  party  who  wishes  to  give  such  evidence.  (6)    This  knowledge  may  be 
shown  by  proof  that  the  declarant  was  a  member  of  the  family,  or  was  inti- 
mately connected  with  it  or  had  any  special  means  of  knowledge  of  the  family 
concerns. (7)  A  family  priest  is  a  person  having  special  means  of  knowledge  as  to 
the  relationship  of  members  of  the  family  ;(8)  but  a  mwM/ear,  merely  as  such 
is  not. (9)     A  series  of  statements  extending  from  1860  to  1890  by  a  twmjarfor 
made  in  accordance  with  the   practice  of  the   wasiqa  office,  a  department 
under  Government,  as  to  who  were  her  heirs,  and  made  at  a  time  when  no  con- 
troveisy  on  the  subject  was  in  contemplation,  and  letters  written  by  her,  in 
reply  to  enquiries  by  the  irasiqa  officer,  explaining  and  confirming  such  state- 
ments, was  held  to  be  admissible  in  evidence  in  support  of  the  legitimacy  of 
such  heirs,  and  under  the  circumstances  to  be  conclusive  in  their  favour.  (10) 
A  statement   relating  to  the  existence  of  any  relationship  contained  in  a 


ill  lb. ;  per  PethrrMm,  r.  J.  ed     {JohntoH    r.     Launott,    2   Biiig.,   86)     onder 

It)  Ham  Ckunder  v.  Jogetum-  \araiu,  nupra.  Knglwh  Utw.    The  rale  l»:d  down  by  thia  Act 

(3)  lb. ;  PAoH  Mull  r.  Aim  fhimlrr,  iinpra.  i«  still  more  general  in  its  terms  than  the  Act  of 

(4)  Taylor,  Kt.,  {644.  1866;  ns  it  renders  admissible  not  merely  the 
IS)  Taylor,  Bv.,  |  636 — 638 ;  Dof  v.  Barton,  2  8t«t<'ments  of  persons  deceased,  hot  also  of  por- 

V.  t  R.,  28;  sec   Oor  v.   Davit',  10  Q.  B.,  314.  »ons  whose  evidence  is  not  procurable  for  other 

X«  to  declarations  hr  a  deceased  person  as  to  his  leasons.    As  to  s  person  claiming  as  illegitimate 

<««  iUet^tima«T,  du  Phipson,  Bv.,  3rd  Ed.,  26A ;  ■Km  establishing  his  alleged  paternity,  see  Oofxiis- 

and  eaMs  thei*  rited,  and  Field,  Kv.,  190;  under  mmi  v.  Antnarhellam,  27  H.,  32,  34.  3fi  (1903). 

the  Act   such    a  declaration  would   be  relevant  (6)  8.  104,  post  :  srf  Taylor,  Et.,  }  640.  M'ills, 

M  against  strangera ;  t6. ;  s.  47  of  the  repealed  Rr.,   IKO,   161. 

Act  II  of  1885  resciiidfd  the  English  rule  on   this  .  (7)  Sanyram  Singh  v.  RajoH  Bibi,  12  ('.,  21tt. 

•abiect  and  admitted  the  decUrations   not  only  222  (1885);  12  I.  A.,  183;  see  »ho  Btjai  Bahiidtir 

al  iile^timate  members  of  the  family,  but  also  of  v.  BhupindaT  Bahadur,  17  A,,  466  (1806). 

persona   who,  though  not  related    by  blood   or  (8)  Sham  Ml  v.  Kadka  Bihte,  4  <'.  I..  I!.,  173 

•arriage,   were   yet   intimately    ao<|Uainted  with  (1879). 

the  members  and  state  of  the  family.     The  lat-  (9)  Sangram   Singh    v.    Rajan   Bibi,  supra. 

trt  portioa   of  this  section  wonld  have  iiiclnded  (10)  Ba^r  Alt    v.    Anjvman    Ara,  26   A.,  236 

friends,  and  neighbours  who  are  exelud-  ( IflOS) ;  s.  c.,  7  C.  W.  N.,  4»fi. 
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document  signed  by  several  persons,  some  only  of  whom  are  dead,  is  admis- 
sible in  evidence  under  the  fifth  clause  of  this  section. (1) 

^"o™^  According  to  English  law  it  is  not  necessaiy  that  the  declarant  shoold  have 

^  *■  had  personal  knowledge  of  the  facts  stated  ;  it  is  sufficient  if  his  information 
purported  t^  have  been  derived  from  other  relatives,  or  from  genetal  family 
repute,  or  even  simply  from  "what  he  has  heard,"  provided  such  "hearsay 
npon  hearsay,"  as  it  has  been  called,  does  not  directly  appear  to  have  been 
derived  from  strangers. (2)  But  if  the  declarant's  information  purport  to  have 
been  derived  either  wholly  or  in  part  from  incompetent  sources,  the  declarations 
so  founded  will  be  excluded. (3)  In  other  words,  this  evidence  cannot  be  sac- 
cessfully  objected  to  on  the  ground  that  it  is  "  hearsay  on  hearsay,"  provided 
that  all  the  statements  come  from  persons  whose  declarations  on  the  subject 
are  admissible. (4)  "If  this  were  not  so — the  main  object  of  relaxing  the  or- 
dinary rules  of  evidence  would  be  frustrated,  since  it  seldom  happens  that  the 
declarations  of  deceased  relatives  embrace  matters  within  their  own  petsonal 
knowledge. "(5)  A  similar  rule  will  be  followed  in  cases  under  the  Act  pro- 
vided all  the  statements  come  from  persons  whose  declarations  on  the  subject 
are  admissible  (that  is,  persons  who  are  shewn  to  have  had  special  means  of 
knowledge)  the  evidence  will  not  be  rejected  merely  on  the  ground  that  the 
declarant  had  no  personal  knowledge  of  the  facts  stated.  But  where  on  a  qaeti- 
tion  of  relationship  the  statements  of  certain  witnesses  who  were  supposed  to  be 
speaking  from  information  derived  from  others  were  sought  to  be  made  admis- 
sible, but  these  witnesses  did  not  state  the  persons  from  whom  they  derived 
that  information  nor  at  what  psriod  of  time  they  derived  it,  the  e\'idence 
was  rejected. (6)  In  other  words  where  the  witness  is  speaking  from  hearsay 
he  must  show  that  his  knowledge  comes  from  person  whose  statementit  are 
admissible.  The  statement,  however,  which  is  relied  on  must  be  shown  tn  be 
the  8t,atement  of  the  person  whose  statement  is  admissible  under  this  section. 
So  in  the  undermentioned  case  the  alleged  author  of  a  document  R.  G.  S. 
had  died  before  the  trial :  but  the  exhibit  in  question  is  merely  a  genealogical 
table  filed  on  behalf  of  C  in  a  claim  made  by  him  for  certain  villages.  The 
document,  however,  was  in  no  way  brought  home  to  G  except  as  being  an 
exhibit  binding  upon  him  for  the  purposes  of  that  suit.  The  Privy  Council 
hdd  that  the  document  was  inadmissible,  observing  as  follows  : — "  ffis  (ff*) 
relation  to  the  document  is  therefore  something  entirely  different  from  thf 
personal  knowledge  and  belief  which  must  be  found  or  presumed  in  any  state- 
ment of  a  deceased  person  which  is  admissible  in  evidence.  For  aught  that 
appears,  the  genealogical  table  in  question  might  never  have  been  seen  or  heard 
of  by  0,  personally,  but  have  been  entirely  the  work  of  his  pleader."(Ti 
According  to  English  law  in  the  case  of  marriage,  repute  and  conduct  nee<l 
not  be  confined  to  the  family.  General  reputation  among,  and  treatment  by. 
friends  and  neighbours  being  receivable  except  in  certain  criminal  cases  when 
stricter  proof  is  required,  as  evidence  of  marriage. (8)  But  the  testimony 
must  be  general  if  it  is  based  merely  on  the  statemsnts  of  some  particular 
person,  it  ceases  to  be  admissible  as  general  reputation,  and  can  only  be 
tendered  on  a  question  of  pedigree,   and  in   England,    as  the  statement  of  a 

(1)  Chandra  Xath    r.  Xilmadhuh  BkuUaeharier.  (nt    Tnyior.     Kr.,     $   639,     and     eaaM    thm 
26  C,  236,  8.  r.,  3  C.  W.  X.,  88  (1898).  cited. 

(2)  Taylor,  Ev.,  t,  639;  SheAUn    v.   Attornry.  (it)  Mwint.   ShtfiqMHHitm   v.  ShahoH  AK  »  C. 
Oftirral,  30  L.  J..  P.  *  M.,  217  :  PhiiMon.    Kv..  XV.  X..  105  (1904)  ;  s.  c,  16  .\..  581. 

3rd  Ed.,  270 ;  Wills,  Ev.,  164.  (7)  Jag^pal  Singh  y.  Jajt^har  Simjk.    »   .V, 

(3)  Dttviet  V.    twri«rf«,  6  M.   A  (i.,  625.  U3  (1902) ;  8.  «•.,  7  C.  \V.  X.,  20U. 

(4)  Tluw the declaratiou8  of  a  deceased  widott  (8)  Taylor,  Er.,  |  578:  Phipaun,  Et.,  3rd  Ed. 
reipeotiiig  a  statement  which  her  husband  had  338,  94 ;  Wills,  Et.,  136,  157 :  Ki  -id,     F.T..    ^V 
made  to  her  as  tfl  who  his  cousinfl  were,  have  l)een  ss  to  condiK-t,  see  not,-  to  s,  60,  pvst. 
rei'oivpd  :  <«■•  Taylor,  Rv.,  |  639. 
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deceased  relation! I)  or  in  Ittdia,  as  the  statement  of  a  person  having  special 
means  of  knowledge  made  ante  litem  molnm.(2)  The  grounds  upon  which 
general  reputation,  when  relevant,  is  receivable  are  partly  the  difficulty  of 
obtaining  better  evidence  in  such  cases,  and  partly  because  "  the  concur- 
rence of  many  voices"  amongst  those  most  favourably  situated  for  know- 
ing, raises  a  reasonable  presumption  that  the  facts  concurred  in  are  true.(3) 
WTiile.  however,  provision  has  been  made  by  the  Act  in  s.  50  for  the  reception 
in  evidence  of  conduct  as  proof  of  relationship,  there  appears  to  be  none  for 
the  admission  of  the  general  reputation  abovementioned. 

The  declarations  need  not  refer  to  contemporaneous  events  ;  thus  state-  °*"'1^?°* 
nients  as  to  matters  occurring  six  generations  before  have  been  received  ;(4)  ness. 
for  such  a  restriction  "  would  defeat  the  purpose  for  which  hearsay  in  pedigree' 
islet  in,  by  preventing  it  from  ever  going  back  beyond  the  lifetime  of  the 
perscm  whose  declaration  is  to  be  adduced  in  evidence.  "(5) 

It  has  been  already  observed  that  in  matter  of  public  or  general  interest,  SSS*"***"^ 
(leclaratioub  as  to  particular  facts  are  excluded.  But  the  same  rule  does  not 
apply  in  cases  of  predigree.  "  In  cases  of  general  right,  which  depend  upon 
immemorial  usage,  living  witnesses  can  only  speak  of  their  own  knowledge  to 
what  passed  in  their  own  time  ;  and  to  supply  the  deficiency,  the  law  receive 
the  declarations  of  persons  who  are  dead.  There,  however,  the  witness  is 
only  aUowed  to  speak  to  what  he  has  heard  the  dead  man  say  respecting  the 
reputation  of  the  right  of  way,  or  of  common,  or  the  like.  A  declaration,  with 
regard  to  a  particular  fact,  which  would  support  or  negative  the  right,  is 
inadmissible.  In  matters  of  pedigree,  it  being  impossible  to  prove  by  living  wit- 
neceas  the  relationships  of  past  generations,  the  declarations  of  deceased  mem- 
bers of  the  family  are  admitted  ;  but  here,  as  the  reputation  must  proceed  on 
parlicular  facts,  such  as  marriages,  births,  and  the  like,  from  the  necessity  of 
the  thing,  the  hearsay  of  the  family  as  to  these  particular  factsis  not  excluded. 
General  rights  are  naturally  talked  of  in  the  neighbourhood  ;  and  the  family 
transactions  among  the  relations  of  the  parties.  Therefore,  what  is  thus  drop- 
ped in  conversation  upon  such  subjects  may  be  presumed  to  be  true."(6) 

As  in  the  case  of  statements  with  regard  to  public  and  general  rights,  de-  ^*"  mota. 
t'latations  as  to  relationship  must  have  been  made  before  the  question  in  dis- 
pute, in  relation  to  which  they  are  proved,  was  raised  ;(7)  but  they  do  not 
cease  to  be  relevant  because  they  were  made  for  the  purpose  of  preventing  the 
question  from  arising. (8)  Further,  the  fifth  clause  of  section  32,  does  not 
apply  to  statements  made  by  interested  parties  in  denial,  in  the  course  of  liti- 
gation, of  pedigrees  set  up  by  their  opponent8.(9) 

II)  SUidtn  r.  Patrick,  30  U  J.  P.,  M.  &  A.,  Taylor,  Ey.,  §  639. 

-IT,  231.  S32 :     '  Th«re  is  no  doabt  that  general  (5)  Taylor,  Kv.,  s.  039,  quoting  Lord  Brougham. 

r'fmUtion  of  a    marriage  may   be  given   mteat  (6)  Berkdey  Peerage   cow,  4  C»nip.,  416^  418, 

qvanthm,     A  person  'iring  in  a  p.irtic*u'rtr  neigh-  f^r  Sir  James  MnnHticld. 

f'oorliood— Mir  in  New  Yorli— may  be  called  to  (7)  8.  32,  ob.  (5)  and  (6) :  v.anlf,  pp.  215— 2IB. 

vty  that  the  nrputatioii  in  New  York  was  that  A  In  Bahadur  Singh  v.  Mohar  Singh,  24  A.,  94,  107 

•od  B  «ere  man  mA  wife;   but  you  cannot  Mk  (1901),  where  it  was  objected  that  the  statements 

"hat  »ay  particular  individual,  not  being  a  mem-  were  inadmissible  as  having  been  made  past  lilem. 

W  of  the  family,  »»id  on  the  subject ;  that  is  get.  the  Privy  Council  held  that  the  heirship  of  the 

''"K  into  a  different  c!»«s  of  evidence,"  t'fr.,    per  then  claimant  was  not   really  in  dispute  at  that 

"•IT  C.  rm-iaeil :  we  also  Wills,  Ev.,  166,  157.  time,  and  that  the  construction  of  the  Act  con- 

'2)  S.  32,  cl.  (5),  ante  ;  as  to  opinion  expressed  tended  for  would  practically  exclude  any  attain- 

hy  coodoct.  •«  s.  50,  poM.  able  evidence  in  that  case. 

(J)  Taylor.  Ev.,  {{  577,    o'S  ;  Pbipson,   Ev.,  (8)  Steph.  Dig.,  Art.   31;  Berkdey Pti-rage  rase. 

SnI  Ed.,  33H.  4  Camp.,  401 — 417  ;  and  see  Lotal  Peerage  cote, 

(*)  XoHcHon  V.  AUarvtyOeneral,  2  K.  &  Myl.  L.  R.,  10  Ap.,  Ca.,  797 ;  Wills,  Ev.,  163. 

157;  Davif  v.  Latnia.6  M.  A  G.,  686;  Phip-  (9)  A'oroi**  Kvar  v.   Chanii  Din,  9    A.,    467 

•on.    Kv..     SrJ    Ed..  27(1,    citing    Habb..    669;  ( 1886). 


Digitized  by 


Google 


222  DOCUHBNTt)    KKLATINO    TO    KIGHTS    AND  CU81'0U8.    [S.  32,  d.  7. : 

SEVENTH  CLAUSE. 
§id^*°*"  Statements  contaiued  in  any  deed,  will,  or  other  document  which  relates 

ments  to  any  suoh  transaction  as  is  mentioned  in  cl.  (a)  of  the  thirteenth  section,  that 

^^^£S.«^  is,  any  transaction  by  which  any  right  or  custom  was  created,  claimed,  modi- 
toy  ^1^      fied,  recognized,  asserted  or  denied,  or  which  was  inconsistent  with  its  exiis- 
ow^m  was  tence  may  be  proved  under  this  clause.     The  thirteenth  section,  which  should 
SffiSSf  »t<ri  he  read  together  with  the  present  clause,  relates   to   both  public  and  private 
the  like.        rights  and  cuBtom8.(l)     The   pressnt  clause,  therefore,  relates  to  pritwte,  as 
well  as  public,  rights  and  cu8toms.(2)    According  to  English    law  declan- 
tions,  written  or  verbal,  made  by  deceased  persons  are  admissible  in  piooi 
of  rights  of  a  public  or  general  nature,  but   to  prove  rights  strictly  private 
'such  evidence  is  not  generally  receivable. (3)    The  fourth  clause  ante,  and  the 
present  clause  deal,  the  former  with  verbal  and  written,  and  the  lattet 
with  written,    statements   relating   to  public  or  general    rights  and  cut- 
toms  in  general  accordance    with  the  English  law    upon   the  same  subject 
so  far  as   the  latter  extends.     The   first-mentioned  clause  admits  the  ver- 
bal or    written    statement    giving  the   opinion    of  some  .particular  persons 
to  the  existence   of    such  rights.     But   hearsay   as   to   matters  of  general 
interest   is   not    confined   to   such  declarations.     It   may  be  proved  under 
this    clause    by    recitals  and  descriptions   of  the   public   or  general  tight 
in  wills,  deeds,   leases,  maps,  surveys,   assessments,  and  the  like,(4)  how- 
ever recent  such  documents  may  be. (5)    In  a  suit  by  a  zemindar  to  recover 
certain  forest  tracts  from  Glovemment,   the  plaintiff  relied  on  certam  ac- 
counts, called  ayakut  accounts,  as  furnishing  proof  of  the  inclusion  of  the  said 
tracts  within  the  limits  of  his  zemindary  :  Hdd,  that  inasmuch  as  they  were 
from  time  to  time  prepared  for    administrative  purposes  by  village-officeo, 
and  were  produced  from  proper  custody  and  otherwise  sufficiently  proved  to 
be  genuine,  they  were  admissible  as  evidence  of  reputation. (6) 

But  further,  this  section  deals  with  rights  and  customs  generally,  private 
rights  and  customs  being  therein  included,  and,  in  respect  of  such  last-mention- 
ed rights,  effects  a  departure  from  the  English  rule.  According  to  the  latter, 
hearsay  is  not,  as  has  been  already  mentioned,  admissible  in  questions  concern- 
ing, merely  private  and  personal  rights,  except  by  evidence  of  ancient  posses- 
sion in  cases  where  a  controversy  refers  to  a  time  so  remote  that  it  is  nnreason- 
able  to  expect  a  higher  species  of  evidence.  It  is  therefore  a  rule  that  ancient 
documents  (ie.,  documents  more  than  30  years  old)  purporting  to  be  a  part  of 
the  transactions  to  which  they  relate,  and  not  a  mere  narrative  of  them,  are 


(1)  V.  ante,  ••   13.  3H;  Hammoitd  v.  Bmdttnet,  lOKx..390;  Af  > 

(2)  See  UtarromM  Mvttiek  v.  mttanuitd  MtU-  FtUcher,  28  h.  ■}.,  Q.  B.,  i2  ;  DaiM  r.  Watn. 
liek,  10  B.  L.  B.,  293  (1872),  in  whioh  the  omtom  7  Ex.,  429 ;  Ancient  PuUio  Surve;! :— /V«»u 
was  e   {unil;    ooatom  ;    v.    ante,    p.  S4  v.  Bted,  I  B.  &  S.,  174  ;  Smitk  v.  Bmnkt,  U  K.. 

(3)  V.  anU,  oL  (4),  and  pott.  9  Eq.,  24l  j   Danid  v.    WilUn,    wprt.    Moden 

(4)  S.  32, cl.  (7) ;  Norton,  Et.,  190 ;  me  Phipoou,  public  surveys:— £ti<<{er  v.  Bridgu,  H  V- " 
Ev.,  3rd  Ell.,  267— 262 ;  Rosooe,  JJ.  P.  Ev.,  48-  (Eng.),  514;  54  L.  T.,  529,  affirmed,  W.  X. 
51  i  Powell,  £v.,  17&— 186 ;  Beet,  Et.,  {  497  ;  1886,  p.  148.  Anoient  pablio  t-man^- 
Steph.  Dig.,  Art.  30 ;  Taylor,  Ev.,  §i  807— 83-1  ;  Plaxiat  v.  Dare,  aupra ;  Phipeoo,  Ef,  »<! 
BrM  V.  Btala,  il.  &  M.,  416 ,  Ctmon  v.  Lomax,  Ed.,  260;  Cooke  v.  Bante,  2  C.  ft  P..  478;  "' 
6  Evp.,  60 ;  Plaxlon  t.  Dare,  10  B.  ft  C,  17  ;  Doe  v.  6'aUecolt,  7  Bing.,  433. 

V.  WiUcomb,  4  H.  L.  C,  426  ;  Coomb*  v.  Coetker,  (6)  Morton.  Et.,  192 ;  the  word*  cf  the  dw 

H.  &  M.,  398 ;  Koeooe,  N.  P.  Ev.,  214  ;    Private  ure  ' '  in  aoy  deed,  will,  eto.  ;  "  hat  y.  fod ; "^ 

Acts:-  Cunon  v,  Lomtut,  supra;  Camarvo»  v,  judgments,  orders  and  decrees  wbioli  an  (^ 

ViUeboi«,  13  M.  &  W.,  313;  Beaufori  v    Smith,  sible  in  matters  of  pablio  or  general  intsnat  aal^ 

4  Ex.,  460;    Bosooo,   N.  P.    Ev.,    188;  Manor  «ee  s.  42,  poK. 

books    and  presentments i — Phipsou,   Ev.,    3rd  (6)  Siui«iiAraaMa]ia    v.    ^eoretory  of  iM*-  ' 

Ed.,  260 ;  Private  Maps  i—R.  v.  Mitfrn.  I  C  ft  K.,  M.,  285  (1884). 
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receivable  in  evidence  that  those  transactions  actually  occuried,  provided  they 
be  produced  from  proper  cu8tody.(l) 

The  law  upon  the  subject  has  been  thus  sunuuariBed  : — ""  Ancient  docu-  Bvid«nae  of 
meats  by  which  any  right  of  property  purports  to  have  been  exercised  (e.g.,  g°'°*«"t 
leases,  licenses,  and  grants)  are  admissible,  even  in  favour  of  the  grantor  or  his  ''''■■•■■' 
successors,  in  proof  of  ancient  possession.  The  grounds  of  admission  are  two- 
fold,— necessity,  ancient  possession  being  incapable  of  direct  proof  by  witness- 
es ;  and  the  fact  that  such  documents  are  themselves  acts  of  otonership,  real 
transactions  between  man  and  man,  only  intelligible  upon  the  footing  of  title, 
or  at  least  of  a  bond  fide  belief  in  title,  since  in  the  onlinary  course  of  things 
men  do  not  execute  such  docnments  without  acting  upon  them.(2)  (a)  The 
documents  should  purport  to  constitute  the  transactions  which  they  effect ; 
mere  prior  directions  to  do  the  acts,  or  svhseqvent  narratives  of  them,  being 
inadmissible. (3)  Thus,  though  expired  leases  (or  even  counterparts)(4)  may 
be  tendered  to  show  ancient  possession  of  the  property  demised,  or  reserved 
liom  the  demise,  recitals  in  such  leases  of  other  documents  or  facts  will  be 
rejected  except  as  admis8ions.(5)  (6)  Deeds  of  this  nature  must,  to  ensure 
genuineness,  be,  like  other  ancient  documents,  produced  from  proper  custody; 
and  should,  to  be  of  any  weight,  be  corroborated  by  proof  within  living  memory 
of  payments  made,  or  enjoyment  had,  in  pursuance  of  them.  The  absence 
of  evidence  of  modem  enjoyment,  however,  goes  merely  to  weight  and  not  to 
admissibility:  (c)  Ancient  documents,  admissible  as  acts  of  oumership,  may 
be  tendered  on  questions  either  of  public  or  private  right ;  and  must  be  distin- 
guished from  those  ancient  documents  which  are  received  as  evidence  of 
reputation,  which  latter  may  consist  of  bare  assertions,  or  iccitals,  of  the  right, 
but  are  confined  to  questions  of  public  and  general  interest. 

^ '  Modem  possession  being  susceptible  of  proof  by  witnesses  caimot  be 
established  by  modem  leases,  &c.,  even  though  supported  by  evidence  of  pay- 
ments made  thereander."(6) 

In  the  first  place  it  is  to  be  observed,  with  reference  to  the  law  prevailing 
in  India,  that  while  the  fourth  clause  admits  parol  evidence  of  reputation  in 
proof  of  public  or  general  rights  and  customs,  the  present  clause  does  not  pro- 
vide for  the  admissibility  of  parol  evidence  of  reputation  in  the  cases  to  which 
it  applie8.(7)  The  Act,  therefore  (being  in  this  respect  in  accord  with  English 
law),  does  not  admit  parol  evidence  of  reputation  in  proof  of  private  rights 
and  customs.  It,  however,  declares  that  reputation  to  be  relevant  in  proof 
both  of  public  and  private  rights  (in  respect  of  such  last-mentioned  rights 
departing  from  the  English  rule)  which  consists  of  statements  contained  in 
any  deed,  will  or  other  document  relating  to  any  transaction  by  which  any 
right  pr  custom  was  created,  claimed,  modified,  recognized,  asserted  or  denied,  or 
which  was  inconsistent  tcith  its  einstence.  In  this  respect  it  appears  to  deal 
with  both  public  and  private  rights  upon  the  same  footing.  Further,  the  pre- 
sent section  includes  any  deed,  will  or  other  document,  so  that  the  rule  as  to 
ancient  document  receivable  either  as  evidence  of  reputation  or  as  acts  of 
ownership  is  in  terms  extended  and  enlarged :  for  under  this  clause  a  statement 


(1)  Powell,  Kv.,  IM.  {«)  Brittow  v.  CormicoK,   supra,  688,  per  Ixinl 

(3)  Jfafoahura  v.  O'Dea,  10  U.  L.     C,  593 ;  Blookburn ;    Clartxm   t.    Woodhoute,   3    Doug., 

A'Mow  T.  CormieuH,  3  Ap.   Cas.,    641 ;   *ee  abo  189 ;    tlie  passage  id    quotation  marks  is  from 

n«  Lord  AdvaeaU  r.    Lord  Lctat,  5   App.   273,  Phipsoo,    Er.,  3rd  Ed.,  91,  oiMng  Taylor,   Kv., 

cited  p.  70  atUe,  note  3,  and  oaaee  in  notes  (6),  (6),  f{  «58— «67 ;   RoKeoe,  K.  P.  Ev.,  53,  C4 ;  Poweil, 

•K  ;  tit  ai-o  s.  13,  ante,  passim,  and  as  to  proof  Sv.,  180 — IPS ;  Wharton,  Ev.,  ^  194 — 199. 

o(  aooient  documents,  s.  90,  ftut.  (7)  The  statement  made    relevant    by  ol.  (7) 

(3)  /k  oius^  be  uWMcK,  and  the  word  '  verbal '  at  the  eom- 

(4)  Taylor,   Ev.,  f  437.  meooement  of  this  section  has  no  application  to 
(6)  BriMow  V.  Contkan,  supra,  66i.  this  clause. 
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ia  any  relevant  document,  though  not  more  than  thirty  years  old,  and  however 
recent,  is  admissible  .(1)  In  practice,  however,  the  rule  under  the  Act  in 
this  last-mentioned  respect  must  remain  much  the  same  as  that  under  EngliBh 
law  since,  in  the  case  of  modern  documents,  direct  proof  by  witnesses  will 
in  most  cases  be  procurable,  and  the  conditions  under  which  this  form  of  heat- 
say  testimony  is  alone  admissible  will  not  be  found  to  exist.  Moreover,  even 
whore  such  conditions  exist,  recent  documents  may  often,  for  various  causes. 
be  of  little  weight.(2) 


EIGUTIl  CLAUSE. 

statements  Statements  made  by  a  number  of  persons,  and  expressing  feelings  orini- 

made  ^  a  pressions  on  their  part  relevant  to  the  matter  in  question  are  relevant,  and  may 
peraona!  and  be  proved  by  the  testimony  of  persons,  other  than  those  who  made  them,  when 
feSuSn'"^  such  persons  are  dead,  or  cannot  be  found,  or  have  become  incapable  of  giving 
Impressions,  evidence,  or  when  their  attendance  cannot  be  procured  without  an  amount  oi 
delay  or  expense,  which,  under  the  circumstances  of  the  case,  appears  to  the 
Court  unreasonable.(3)  Some  or  all  of  these  conditions  will  necessarily  be 
found  to  occur,  at  any  rate  in  by  far  the  greater  number  of  cases,  when  relevant 
evidence  of  this  character  is  tendered.  The  meaning  of  this  clause  has  been 
said  to  be  "  that  when  a  number  of  persons  assemble  together  to  give  vent  t« 
one  common  statement,  which  statement  expresses  the  feelings  or  impressions 
made  in  their  mind  M,  the  time  of  making  it,  that  statement  may  be  repeated 
by  the  witnesses  and  is  evidence."(4)  The  relevancy  of  individual  feelings 
and  opinions  is  dealt  with  by  sections  14,  45 — 51 .  This  clause  relates  to  state- 
ments expressing  feelings  or  impressions  not  of  an  individual  but  an  aggregate 
of  individuals,  as  the  exclamations  of  a  crowd  ;  and  the  evidence  is  receivable 
on  accounts  of  the  difficulty  or  impossibility  of  procuring  the  attendance  of  all 
the  individuals  who  compose  such  crowd  or  aggregate  of  persons. (5)  So  to  prove 
that  a  caricature  destroyed  before  the  trial  was  meant  to  represent  two  of  the 
relations  of  the  defendant,  exclamations  of  recognition  by  spectators  in  a  public 
picture-gallery,  where  the  caricature  was  exhibited,  were  held  to  be  admis- 
sible.(6)  And  to  prove  that  a  libel  referred  to  the  plaintiff,  and  the  conse- 
quences which  had  necessarily  resulted  to  him  from  ita  publication,  evidenc? 
that  he  was  publicly  jeered  at  in  consequence  of  the  libel  was  hdd  to  be 
admissible. (7)  And  it  was  held  that,  on  a  prosecution  for  conspiring  to 
procure  large  meetings  to  assemble  for  the  purpose  of  inspiring  terror  in  the 
community,  a  witness  might  be  called  to  prove  that  several  persons,  who  were 
not  examined  at  the  trial,  had  complained  to  him  that  they  were  alarmed  at 
these  meetings  and  had  requested  him  to  send  for  military  as8istance.(8)  Bnt 
the  section  has  no  application  to  the  case  of  a  Police-officer,  who  got* 
ro  nd  and  collects  a  great  number  of  statements  from  persons  in  difierent 
places ;  nor  can  he  be  permitted  to  give  the  result  of  tliese  statements  »-< 
eTidenee.(9) 


(1)  Ncrton,     Ev.,  192;   Field,  Kv.,    195,    I9H  ;  (4)  /i".  T.  ffoiw />««,  23  W.  I!.,C"r.,  35.  M(I«T4). 
io   Uurromlk   MvMick  v.   .VittuHKN<<  MvUicl,    U>  per  .litckfOD,  .f. 

B.  L.  R.,  263  (1872),  the  document  in  que«tion  (3)  Norton,   Ev.,    193;    Field,  Kr.,  198,  l'*: 

wn8  executed  only  If  montlis  before  orit  brought.  Taylor,  Ev.,  $$  576,  779. 

An  to  the  admissibility  of  reports  ii-compaDyinK  (6)  Ou   Bout  v.   Bentford,  2  Cunip.,  Slh  •* 

orders  as  heaisny  evidence  of  reputed  possession,  Norton,  Kv.,  192,  193  ;  Taylor,  Rv.,  {  67». 

see  Thtummi  ChovxlhTani  v.    Brojo    Afohini,   29  (7)  Cook  v.  Ifor-f,  A  M.  *  P.,  99  ;  Pbipwu.  ^-i 

(!.,  198  (190I).  3rd   Kd.,  339. 

(2)  Uurronalh  MulUck    v.  NiUananH  Mnltick,  (8)  R.  v.  Vinanl,  9  0.*  P.,  275 ;  Mfiri » 


•opra. 


BirUy,  3  .Stark,  R.,  88. 


(3)  S.  3  cl.  (f),  illust.  (»)  •  Field,  Kv.,  I9fl,  197.  (9)  K.  V.  ftim  DmU,  23  \V.  R.,  Cr..  36  (!«*'- 
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38.     Evidence  given  by  a  witness  in  a  j  udicial  proceed-  luievanoy 
ing,  or  before  any  person  authorized  by  law  to  take  it,  is  re-  eridmio*  for 
levant  for  the  purpose  of  proving,  in  a  subsequent  judicial  sataMqa«nt 
proceeding,  or  in  a  later  stage  of  the  same  judicial  proceed-  SSe^ufot 
ing,  the  truth  of  the  facts  which  it  states,  when  the   witness  in  •tatmi?'^ 
is  dead,  or    cannot  be  found,    or  is  incapable   of   giving  evi- 
dence, or  is  kept  out  of  the  way  by  the  adverse  party,  or  if 
his  presence  cannot  be  obtained  without  an  amount  of  delay 
or  expense  which,  under  the  circumstances  of  the  case,  the 
Court  considers  unreasonable  : 

Provided — 

that  the  proceeding  was  between  the  same  parties  or 
their  representatives  in  interest ; 

that  the  adverse  party  in  the  first  proceeding  had  the 
right  and  opportunity  to  cross-examine  ; 

that  the  questions  in  issue  were  substantially  the  same 
in  the  6rst  as  in  the  second  proceeding. 

Explanation. — A  criminal  trial  or  inquiry  shall  be  deemed 
to  be  a  proceeding  between  the  prosecutor  and  the  accused 
within  the  meaning  of  this  section. 

Principle. — The  general  rule  is  that  the  best  evidence  must  be  given  : 
no  evidence  will  be  received  which  is  merely  substitutionary  in  its  nature  so 
long  as  the  original  evidence  is  attainable.  Thus,  depositions  are  in  general 
admissible  only  after  proof  that  the  parties  who  made  them  cannot  themselves 
be  produced. (1)  The  present  section  states  the  circumstances  under  which 
secondary  evidence  of  oral  testimony  may  be  given. (2)  Under  these  circum- 
stances the  production  of  primary  evidence  is  either  wholly  (as  if  the  witness 
is  dead,  or  cannot  be  found,  or  is  incapable,  or  is  kept  away)  or  partially  (as  in 
the  case  of  delay  or  expense),  out  of  the  party's  power.  In  the  last  men- 
tioned case  ttere  is  the  further  ground  of  convenience.  But  the  use  of  such 
secondary  evidence  is  limited  by  certain  provisos  based  on  the  following 
principles.  The  first  is  enacted  on  the  grounds  of  reciprocity,  because  the 
right  to  use  evidence,  other  than  admissions,  being  co-extensive  with  the 
liability  to  be  bound  thereby,  the  adversary  in  the  second  suit  has  no  power 
to  offer  evidence  in  his  own  favour  which,  had  it  been  tendered  against 
him,  would  have  been  clearly  inadmissible  ;(3)  the  second  because  it  is  certainly 
the  right  of  every  Utigant,  unless  he  waives  it  to  have  the  opportunity  of 
cross-examining  witnesses  whose  testimony  is  to  be  used  against  him  :  it 
follows  that  evidence  given  when  the  party  never  had  the  opportunity  to 
cross-examine  is  not  legally  admissible  as  evidence  for  or  against  him, 
onless  (in  civil  cases), he  consents  that  it  should  be  so  used. (4)  The  principle 
involved  in  the  third  proviso  in  requiring  identity  of  the  matter  in  issue  is  to 
secure  that  in  the  former  proceeding  the  parties  were  not  without  the  oppor- 
tunity of  examining  and  cross-examining  to  the  very  point  upon  which  their 

(1)  I'aylor,  Kt.,  J  391.  C.  P.,  117. 

(2)  cf.  Taylor,  Et.,  }  464.  (4)  Oorachaiui  Sircar  t.  Sam   iVorsin,  9  W.  B. 

(3)  Tiylor,  Kr.,  {  469 ;  Doe  ▼.    Derby,  1  A.  *  587  (1868) ;  tee  alio  <!rtgory  ▼.  DooUy  Ohand,  1* 
B.,  788,  786;  Norton,  Ev.,    196;    Uvtnee   t.  W.  B.,  17  (1870),  foel. 

rttntk.  Drew,  472 ;    Morgan  t.  fftcAoZ,  L.  R.,  2 
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evidence  is  adduced  in  the  subsequent  proceediiig.(l)  The  admission  of  such 
evidence  has  been  said  to  be  based  on  the  consideration  that  the  parties  and 
the  issues  being  the  same,  and  full  opportunity  of  cross-examination  having 
been  allowed,  the  second  trial  is  virtually  a  continuation  of  the  first.(2) 

^S  ("Evukwe.")  8.  81  Except.     1    {Appointment   of    ptUie 

».  8  (  "  Cottf*.  "  )  officer.) 

s.  8  (  "  Relevant ."  )  s.  104  (Burden  of  proof.) 

t.  67  cL  7  (Judtcto^  notice  of  pMie  officers.)  ss.  107>  108  (Burden  of  proof :  death.) 

ea.  74,  76,  77. 79  (.Publie  doeumerUe  :  a.  168  (Matters  which  may  be  proved  in  am- 

certified  copies.  )  neetion  with  statements  under  thitlstefion.) 

:  80  (Presumptions  as  to  record  of  evidenu.)  ^             «! 

Steph.  Dig.,  Art.  32,  »nd  see  Ch.  XVJI ;  Roseoe,  N.  P.  Ev.,  198—200 ;  Best,  Ev., }  496^ 
Powell.  Et.,  239,  676—607;  Taylor,  Ev.,  f|  464— 478,  and  Ch.  V.,  po««tm,  546— 649; 
Starkie,  Ev.,  408,  et  seq.  ;  Phipsoii,  Ev.,  Srd  Ed.,  396—401 ;  Norton,  Ev.,  193— 19R; 
Wills,  Ev.,  181—190 ;  Act  X  of  1873,  ss.  5, 13  (Indian  Oaths)  ;  Cr.  Pr.  Code,  ss.  36S-36C, 
503,  509,  512,  263,  264 ;  Civ.  Pr.  Code,  ss.  178,  181—193  (record  of  evidence) ;  Or.  Pr.Oode, 
8.  612  (absconding  accused) ;  s.  288  (evidence  taken  before  Committing  Magistrate),  Cir. 
Pr.  Code ;  Cr.  Pr.  Code  (Evidence  on  Commission).  Su  sections,  as  also  Acts  lad 
Statntes  cited  post- 

OOMMBMTART. 

D«poaitionB  The  conditions  on  which  the   evidence  is  receivable  are  analogous  to 

Jjjjj™*"  those  relating  to  judgmente,  and  whenever  a  decree  in  one  ease  would  be 
evidence  of  the  facts  decided  when  tendered  in  another,  then  the  testimony  of 
a  witness  in  the  former  trial,  who  was  liable  to  cross -examination,  but  is 
incapable  of  being  called,  is  receivable.  Depositions  of  witnesses  in  a  fonner 
suit  are  not  admissible  in  evidence  when  those  witnesses  are  living  and 
their  oral  evidence  is  procurable.(3)  "  This  section  gives  the  Court  new 
powers  which  require  to  be  exercised  with  great  caution.  There  is  no  doubt 
that  it  is  necessary  (just  as  much  as  ever  it  was)  to  produce  every  witness 
at  the  trial,  unless  it  is  proved  to  be  either  actually  impossible  to  produce 
him,  or  to  be  so  difficult  to  do  so  that  it  is,  under  the  circumstwices,  unreason- 
able to  insist  on  his  production." (4)  The  grounds  of  admissibility  in  the 
present  section  depend  not,  as  in  the  case  of  the  previous  section,  on  the 
character  of  the  statement  and  the  subject  to  whidi  it  refers,  but  on  the 
circumstances  under  which  it  was  made :  and  these  circumstances  (which  most 
be  shown  to  exist,  in  order  to  the  admissibility  of  the  evidence)  are  : — 

(o)  That  the  evidence  was  given  in  a  judicial  proceedinj^(5)  or  before 
a  person  authorized(6)  by  law  to  take  it: — such  as  a  Commissioner,  (7)  or 
Coroner,  (8)  or  Arbitrator.      As  to  evidence  given  by  affidavit,  see  note  to 

(1)  K.  T.  Sami   Beddi,  3  M.,  48  (1881)  at  p.  92.  see  B.  v.  Uulu,  2  A.,  648  (1880). 

(2)  Whart.,  a.  177,  cited  in  Pbipfon,  Er.,  3rd  (P)  This  can  be  generally  proved  by  the  pro- 
Rd.,  396.  duction   of  the  Original  Record :  e.  ea,  SO*  $7, 

(3)  Bwrith ChanJar  v.  Tara  Chand,  2  B.  l-R.,  ol.  (7),  91,  Exception  (1),  post:  or  a  OCT^ed 
App., 4 (1S68);  Taylor.  Ev.,S 464;  BAoo6ttiiJI/oyee  copy,  ew  as.  74,  76.  77,  79,  pot:  S«e{di., 
V.   Umbico  Ckvm,  23  W.  R.,  343   (187fi).     Set  Introd.,  166. 

generally  as  to  conditions   of  section,  Chahturi  (6)  See  It.  r.  Dofaji  Ovlam,  3  B.,  334  (1878 

Singh  v.    Swaj  Kuar,   2  All.  L.  -J.,   91    (1904)  [British  Consnl  at  Zanzibar], 

in  which  the  conditions  of  the  section  not  being  (7)  As  to   evidence   taken  on  comniiaiioD    r. 

fulfiUed  the  deposition  was  rejected.  Ch.  XXV,  Civ.  Pro.  Code. 

(4)  B.  V.  Mowjan,  20  W.  R.,  Cr.,  69  (1873) :  (8)  JJ.  v.  Rift,  4  F.  ft  F„  l08« ;  and  see  Acta 
par  Haopheison,,  J.,  concnrred  in  by  White,  J.,  IV  of  1871 ;  V  of  1889;  and  as.  174^176,  <>. 
in  Jf.  V.  Pyari  Latl,  4  C.  L.  R.,  511  (1879) ;  and  Pro.  Code. 
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the  first  section  ante.  (1)  The  evidence  should  also  have  been  given  on  oath  or 
solemn  afi^rmation.  (2)  The  evidence  of  a  witness  given  in  a  proceeding 
before  a  Judge  or  Magistrate  who  had  no  jurisdiction  and  which  was  thus  pro- 
nounced to  be  coram  non  jtidice,  cannot  therefore  be  used  under  this  section 
on  a  retrial  before  a  competent  Court  :(3)  {b)  that  the  witness  is  dead  or  that 
the  other  grounds  mentioned  by  the  section  exist :  thus  inconvenience  to 
vitnesses  is  no  ground(4)  (v.  post) :  these  grounds  are  (with  the  exception 
of  the  witness  being  kept  away)  the  same  as  those  enumerated  in  section  32, 
ante,  and  (c)  that  the  conditions  required  by  the  provisos  have  been  fulfilled 
(v.  pott). 

The  burden  of  proving  these  facts  lies  on  the  person  who  tenders  evidence 
under  this  section.  (5) 

The  evidence  is  admissible  for  the  furpose  of  proving  the  truth  of  the 
facts  which  it  states  either  in  an  entirely  new  judicial  proceeding,  or  in  a  sub- 
sequent stage  of  the  same  proceeding. 

The  Court  has  no  discretion  as  to  admitting  a  deposition  when  the  wit- 
ness is  (i)  dead  ;  or  (ii)  cannot  be  found  ;  or  (iii)  is  incapable  ;  or  (iv)  is  kept 
out  of  the  way  ;  the  deposition  of  such  witnesses  is  declared  to  be  relevant 
and  must  therefore  be  admitted.  The  Court  has  such  a  discretion  in  the  case 
ofthe  circumstances  mentioned  at  the  close  of  the  section. (6)  When  the  evi- 
dence of  an  absent  witness  is  admitted  under  this  section,  the  grounds  for  its 
admission  should  be  stated  fully  and  clearly,  to  enable  the  High  Court  to 
judge  of  the  propriety  of  its  admission. (7)  Assuming  that  there  are  reasons 
why  the  Court  thinks  fit  to  dispense  with  the  personal  attendance  of  a  witness 
and  circumstances  are  disclosed  showing  that  his  presence  could  not  be  ob- 
tained without  an  unreasonable  amount  of  expense  and  delay,  the  evidence  to 
supply  such  reasons  and  to  prove  such  circumstances  should  be  formally  and 
regularly  taken  and  recorded.  (8)  Where  everything  turns  on  the  evidence  of 
absent  witness,  and  without  it  the  prosecution  must  fail,  the  provisions  of  the 
the  section  ought  to  be  most  strictly  applied.  (9)  This  section  does  not  justify 
a  Magistrate  when  proceeding  under  section  491,  Criminal  Procedure  Code, 
in  using  evidence  taken  in  a  previous  criminal  trial  in  supersession  of  evidence 
given  in  the  presence  of  the  accused.  (10) 

The  evidence  given  in  the  previous  proceeding  must  have  been  recorded 
in  the  manner  prescribed  by  law. (11)  Subject  to  the  other  provisions  of  this 
Act,  oral  evidence  is  as  receivable  under  this  section  as  when  it  has  been 
teduced  to  a  formal  deposition.  (12)  When  the  law  requires  that  the  entire 
statements  (13)  made  by  witnesses,  or  parties  called  as  witnesses,  should  be 
reduced  into  writing,  no  evidence  can  be  given  in  proof  of  such  statements 
except  the  written  depositions  made  in  accordance  with  that  law  or  secondary 
evidence  in  cases  in  which  such  evidence  is  admissible.  (14)  And  though  the 
case  has  not  been  specially  provided  for  (except  in  the  case  mentioned  in 
section  533,  Criminal  Procedure  Code),  (15)  and  it  does  not  appear  to  have 

(1)  AndaMsa.  191— 197,  Civ.  Pr.  Code.  at  pp.  50n,  SCO,  609;  ii.  r.  Btirfce,6  A.,  224(1884). 

(2)  Act  X  of  l87vt,  8.  •) ;  but  »fe  ».  13,  ib.  (10)  R.  v.  Protonnoehunim,  22  V.  R.,  Cr.,  36 

(3)  R.  T.  Sami  Rtdii,  3  H.,  48  (1S81).  (1871). 

(4)  R  T  Brntt,  «  A.,  224  (1884) :  as  to  «.  288,  (11)  See  Cr.  Pr.  Codf,  as.  36S— 36B,  603, 809,  612, 
Cr.  Pr.  Code,  ▼.  po<(.  263,  264;  Ov.  Pr.  Code,  «.  178,  181—193. 

(«)  S.  140  pott.  (12)  Norton,  Er.,  194. 

(6)  In  tbe  matter  of  Pyari  LaU,    4  C.  L.  R.,  (13)  Civ.  Pr.  Code,  si.  178,  182 ;  Cr.  Pr.  Code, 
800(1879).  88.   366,   360,   362,  364,   503. 

(7)  B.  V.  UoKJan,  20  W.  R.,  Cr.,  «9  (1878).  (14)  v.  8.  91,  )»»<,  and  no**  to  same. 

(8)  R.  v.  Mid*,  2  A.,  648  (1880).  (16)  Seo  yoiihai  Mitiri  v.  R.,  6  C,  968  (1880), 

(9)  R.  v.  Mimjim,  20  W.  R.,  Cr.,    69  (1873).  and  nm>  to  sa.  29,  antt,  and  91,  po»t  ;  and  Field. 
In  the  matter  of  Pyari  ItM,  4  C.  L.  R.,  504  (1879),  Ev..  418. 
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been  so  actually  decided,  it  is  submitted  that  statements  required  by  law  to 
be  recorded  but  which  are  informally  recorded  are  not  admissible  under  this 
section.  Similarly,  failure  to  comply  with  the  provisions  of  sections  182  and 
183  of  Act  X  of  1877  (Civil  Procedure  Code),  in  a  judicial  proceeding  has 
been  hdd  to  be  an  informality  which  rendered  the  deposition  of  an  accused 
inadmissible  in  evidence  on  a  charge  of  giving  false  evidence  on  such  deposi- 
tion :  and  under  section  91  (post),  no  other  evidence  of  such  deposition  was 
admissible.  (1)  The  usual  presumptions,  however,  in  favour  of  the  proceed- 
.  ings  and  depositions  having  been  regular  will  be  made  unless  the  contrary  be 
shown.  (2)  But  where  the  law  either  does  not  require  the  statements  of 
witnesses  to  be  reduced  to  writing, (3)  or  merely  requres  the  substance  of  the 
evidence  of  witnesses, (4)  or  of  witnesses  and  parties  called  as  witnes8es,(5) 
to  be  recorded  ;  in  the  first  of  these  cases  certainly,  and  it  would  seem  abo 
inthe  second  (though  it  has  not,  it  is  believed,  been  so  decided),  oral  evidence 
of  such  statements  as  had  not  been  recorded  would  be  admissible  under  this 
section.  (6)  What  a  witness  has  orally  testified  may  be  proved,  either  by  any 
person  who  will  swear  from  his  own  memory,  or  by  notes  taken  at  the  time 
by  any  person  who  will  swear  to  their  accuracy,  or  possibly  from  the  necessity 
of  the  case,  by  the  Judge's  notes.  How  far  it  may  be  necessary  to  prove  the 
precise  words  does  not  clearly  appear.  Perhaps  on  occasions  when  nothine 
of  importance  turns  on  the  precise  expression  used,  it  will  be  considered 
sufficient  if  the  witness  can  speak  with  certainty  to  the  substance  of  what 
was  sworn  on  the  former  trial.  (7)  When  a  note  of  the  evidence  has  been  made 
b^  a  reporter  or  shorthand  writer  he  could,  of  course,  use  the  note  to  refresh 
his  memory,  and  from  such  a  source  a  shorthand  writer  might  be  able  to 
swear  to  the  very  words.  (8)  Under  English  law  a  stricter  rule  is  applied  in 
Criminal  than  in  Civil  proceedings.  (9)  But  this  section,  which  is  generally 
more  extensive  than  the  English  law  on  the  same  subject, (lO)  applies  alike  to 
Civil  and  Criminal  proceedings. 

Uae  of  pre-  The  distinction  should  be  carefully  preserved  between  the  use  of  previous 

niTOts.**^  statements  as  evidence-in-chief  or  substantive  evidence  under  this  section, 
and  the  use  of  previous  statements  (whether  on  oath  or  not,  and  whether  in 
a  judicial  proceeding  or  not)  to  discredit  or  corroborate  a  witness  only,  and 
as  admissions  when  the  witness  in  a  former,  is  party  to  a  subsequent,  suit.(ll) 
Depositions  may  also  be  used  as  dying  declarations  under  the  preceding 
section  or  to  refresh  the  memory  of  witnesses  under  section  159  if  the 
conditions  set  forth  in  that  section  exist.  Depositions  though  informally 
taken  are  receivable,  like  any  other  admissions,  against  the  deponent 
whenever  he  is  a  party  :  or  they  may  be  used  to  contradict  and  impeach 
him  when  he  is  afterwards  examined  as  a  witness.  But  before  they  wUl  be 
available  as  secondary  evidence  and  as  a  substitute  for  vivd  voce  testimony, 
they  must  be  proved  to  have  been  regularly  taken  in  a  judicial  proceeding  or 
before  an  authorised  person,  and  it  must  further  appear  that  the  witness  him- 
self cannot  be  personally  produced. ( 12)  Again,  the  deposition  of  deceased  wit- 
nesses may,  under  the  preceding  section,  be  admissible  even  against  strangers  : 

(1)  S.  V.  Mayadeb  Ooftamifi  C,    762  (1881);  (9)  Taylor,   Ev.,  i  474. 

and  tee  caws  oit«d  in  nntet  to  u.  80,  91  ;  Roscoe,           (10)  See  Taylor,  Et.,  {  464,  et  neq.  ■  Roaroe,  K. 

Cr.  Ev.,  63,  66  ;  Taylor,  Ev.,  1764,  pott.  See  nctet       P.  Ev.,  184—187  ;   Powell,  Ev.,  575—607  :  Steph- 

to  a.  91,  pott.  Dig.,  Arts.  125,  140—142   ;    Roscoe,  Cr.  Ev.,  61 

(2)  V.  M.  114,  niuft.  («),  post.  el  'eg. ;  Norton,  Kv.,  195;  Phipson.  Ev.,  3fd  Ed.. 

(3)  S.  263,  Cr.  Pr.  Code.  396—401 ;   Will*,    Ev.,   181— 19U. 

(4)  S>.  264,  386,  ib.  (11)  Sec  «8.  2],  ante,  and  14$,  1.15,   157.  poit 
(6)  Civ.  Pr.  (>)de,  as.  178,  189  Roscoe,  Cr.  Ev.,  61,  62;  Soofan  Bibi  v.  Aeinut 

(6)  See  nolet  to  s.  91,  post.  Alt,  14  B.  I,.  R.,  App.  3,  pott. 

(7)  Taylor,  Ev.,  {§  546,  .■)47.  (12)  Taylor  Et.,  5  175*. 
(*)  Norton,  Ev.,  194,    19.'). 
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as  for  instance,  if  they  relate  to  a  custom,  prescription  or  pedigree  where 
reputation  would  be  evidence ;  for,  as  the  unsworn  declaration  of  persons 
deceased  would  be  here  received,  their  declarations  on  oath  are  d  fortiori 
admissible.  (1)  When  depositions  are  tendered  in  evidence  as  secondary  proof 
of  oral  testimony,  they  are,  of  course,  open  to  all  the  objections  which  might 
have  been  raised  had  the  witness  himself  been  personally  present  at  the  trial. 
Leading  and  other  illegal  questions  are,  therefore,  constantly  suppressed, 
together  with  the  answers  to  them;  and  this,  too,  whether  the  testimony  has 
been  taken  m<)  ivce  or  by  written  interrogatories.  (2)  But  s  party  cannot 
repudiate  an  answer  which  has  been  given  to  anillegal  question  put  on  his 
own  side.  (3) 

As  to  what  matters  may  be  proved  in  connection  with  statements  under  oontnuUo- 
this  section  by  way  of  contradiction,  corroboration,  or  otherwise,  see  section  b^iton"*" 
168,  post  {4) 

Some  proof  of  death  must  be  offered  and  proper  enquiries  be  shown  -Dettth. 
to  have  been  made.  (5)    In  proof  of  this  fact  reference  should  be  made  to  the 
provisions  of  sections  107,  108,  poeU    As  to  the  discretion  of  the  Court  and 
proceedings  coram  nott  judice,  v.  ante.  (6) 

It  must  be  shown  that  reasonable  exertion  has  been  made  to  find  the  "Oannotbe 
witne8S.(7)  A  deposition  was  rejected  because  there  was  nothing  on  the  •"""*• 
record  to  show  that  by  ordinary  care,  and  the  use  of  ordinary  means,  the 
witness  could  not  have  been  produced. (8)  When  a  summons  was  properly 
taken  out  to  be  served  on  one  J  A  at  the  Cutcherry-house  in  which  he  lived, 
bat  the  peon  in  his  return  stated  that,  as  be  was  unable  to  find  J  A  and  serve 
him  personally,  he  hung  up  the  summons  on  the  Cutcherry-house,  and 
there  was  evidence  to  show  that  J  A  suddenly  disappeared  from  the  Cutcherry- 
house,  and  it  was  further  shown  that  enquiry  was  made  in  his  native  village 
whether  he  had  returned  there,  but  the  result  of  the  enquiry  was  that  nothing 
had  been  heard  of  him,  and  it  was  therefore  impossible  to  say  where  J  A  was, 
or  to  serve  him  with  a  summons,  it  was  held  that  J  A's  depositon  was  pro- 
periy  admitted. (9)  How  far  answers  to  enquiries  respecting  the  witness  are 
admissible  to  prove  that  he  cannot  be  found  is  not  very  clearly  defined  by 
the  decisions.  That  such  answers  will  be  rejected  as  hearsay,  if  tendered 
in  proof  of  the  fact  that  the  witness  is  abroad,  is  beyond  all  doubt  ;(10) 
bat  where  the  question  is  simply  whether  a  diligent  and  unsuccessful  searcb 
has  been  made  for  the  witness,  it  would  seem,  both  on  principle  and 
authority,  that  the  answers  should  be  received  as  forming  a  prominent 
part  of  u»e  very  point  to  be  ascertained.  (11)  In  order  to  show  thatenquiries 
have  been  duly  made  at  the  house  of  the  witness,  his  declarations  as  to 
where  he  lived  cannot  be  received  ;( 12)  neither  will  his  statement  in  the 
deposition  itself,  that  he  is  about  to  go  abroad,  render  it  unnecessary  to 
prove  that  he  has  put  his  purpose  into  execution. (13)  As  to  the  Court's 
discretion,  v.  supra. 

(1)  Tuylor  Ev.,  f  1754.  (1876). 

(2)  Taylor,  Er.,  }  548 ;  Btitchin*m  T.  Barnard,  (8)  £.  t.  Uowjan,  20  W.  R.,  Cr.,  69  (1873). 
2  H.  *  Rob..  I ;  Norloo,  Et.,  198 ;  it.  t.  Aim.  (9)  S.  v.  Boehia  MolMt,  7  C,  42  (1881). 
tlMtulm  Oovind,  19  B.,  749,  760,  761  (1895).  (10)  Taylor,  Rt.,  !475;    Sobinxm  y.  Markit, 

(8)  Swian  T.  Kaime,  1?  Q.  B.,  840.  2  M.  &  Boh.,  375 ;  Diie  v.  PoweU,  7  C.  *  P.,  617. 

(4)  See  foolkiturg  Dotote  v.  Xnbin  Chundtr,  (n)  lb.,   WtjaU   y.  Bateman,  7  C.  *  P,  686; 
IMrt,  p.  236,iin(e  (I).                                                       BvH  y.  Walker,  4  B.  *  A.,  697  ;   Aiulir  '..  Sum- 

(5)  Aeum  t.  OUre,  2  8tr.,  920.  My,   2  C.  ft  Kir.,  736 ;    B.  v.  Roehia    Mohalo, 
{»)  Id  the  matter  ot  Pyari  Lall ;  K.  y.  Bami       aupra. 

«e*i;  rapra;  Taylor,  Ev.,  }  472.  (12)  Dot  v.  Pomll,  7  C.  *  P.,  617. 

(1)  Jt  T.  LueOtf  Nanim,  24  W.  B.,  Cr.,  19  (13)  Proctor  v.  Lainton,  7  C.  t  P.,  «31. 
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■inoapaoi-  ,  Xhe  words  "  incapable  of  giving  evidence,"  it  lias  been  held,  denote  an 

incapacity  of  a  permanent,  and  not  of  a  temporary  kind  ;  and  wheiea  vitant 
is  proved  to  be  incapable  of  giving  evidence,  the  Court  has  no  discretion 
as  to  admitting  his  deposition.     But  where  the  absence  of  a  witness  is  casasl 
or  due  to  a  temporary  cause,  the  Court  has  such  a  discretion  "  if  his  presence 
cannot  be  obtained   without  an   amount  of  delay  or  expense,  which  under       | 
the  circumstances  the  Court  considers  unreasonable.  "(1)    In  a  subsequent 
ca8e,(2)  however,  the  Court  was   of  opinion   that  the  incapacity  to  give       I 
evidence  contemplated  by  this  section    is  not  necessarily  a  permanent  in-       i 
capacity. (3)     To  bring  a  case  within  the  section,   in  order  to  admit  the 
deposition  of  a  witness  alleged  to  be  unable  to  attend  by  reason  of  illness,  it  is 
not  sufficient  that  such  witness   should  be  stated  to  be  ill  and  confined  to 
the  house;  but  precise  evidence  should  be  required  by  the  Court  as  to  the 
nature  of  the  illness  and  the  incapacity  to  attend(4).    If  the   witness  be 
proved  at  the  trial  to   be    insane,  his  deposition  will  be  admi88ible(5).   II 
from  the  nature  of  the  illness  or  other  infirmity  no  reasonable  hope  temains 
that  the  witness  will  be  able  to  appear  in  Court  on  any  future  occasion,  his 
deposition    is    certainly    admissible(6).      Of    course   a    doctor's  certificate 
however  authentic   in  itself,  is  no  legal  evidence  of  the  state  of  the  witness. 
His  condition  must  be  proved  on  oath  to  the  satisfaction  of  the  Judge  who 
tries  the  case.   It  appears  to  be  the  established  practice  that  in  the  case  of  a 
witness  being  alleged  to  be  ill,  the   doctor,  if  he  be  attended  by  one,  most 
be  called  to  prove  his  condition. (7)    Where  the  Attorney  for  the  prosecntion 
was  put  into  the  box  to  prove   that  the  witness  was  unable  to  attend,  and 
stated  that  the  witness's  residence  was  23  miles  ofi,  and  that  he  had  seen 
him  that    morning  in  bed  with  his  head  shaved,   Earle,   J.,   said  :   "  The 
evidence,  no  doubt,    is  as  strong  as  it  can  be,  short   of  that  of  a  medical 
man  ;  but  the  case  may  be  easily  imagined  of  a  person  extremely   anwilling 
to  appear  as  a  witness,  and  so  well    feigning  himself  to  be  ill  as  to  deceive- 
any  one  but  a  medical  man  ;"  and  the  evidence  was  rejected.(8)    And  l*id 
Coleridge,   C.   J.,  in  giving  judgment  in  R.  v.  Farrdl,{9)  said  "  it  would  b« 
dangerous  to  admit    any  such  latitude  of  construction  as  would  bring  this 
case  within  the  words  of  the  Statute."  -       —  "»h*    -^ 

"Sept  out  of  The  proposition  that  if  a  witness  be  kept  out  of  the  way  by  the  adver 
tbeway."  aary,  his  former  statements  will  be  admissible,  rests  chiefly  on  the  broad 
principle  of  justice,  which  will  not  permit  a  party  to  take  advantage  of  his 
own  wrong.  (10)  In  a  case  where  three  prisoners  were  indicted  for  felony,  and 
a  witness  for  the  prosecution  was  proved  to  be  absent  through  the  procure- 
ment of  one  of  them,  the  Court  held  that  his  deposition  might  be  read  u 
evidence  as  against  the  man  who  had  kept  him  out  of  the  way,  but  that  it 
could  not  be  received  against  the  other  two  men. (11) 
Delay  or  The  last  ground  for  admitting  the  deposition  of  an  absent  witness  is 

governed  by  three  considerations, — the  delay,  the  expense,  and  the  circum- 
stances of  the  case.  Of  the  last "  one  of  the  chief  which  the  Judge  has  and  ought 
to  weigh,    is    the   nature  and  importance  of  the  statements  contained  in  At 

(1)  In  the  matter  at  Pyari  Lnll,  4  C.  L.  R.,  504.  aa  to  blindnew  v.  •.  47,  note. 

(2)  In  the  matter  of  Atgur  ffnueiu,   9  C.  L.  (7)  Rcnooe,  Cr.  Et.,  66 ;   "  as  a  geatnl  rdc 
R.,  124  (1881)  (.c.  6  C,  774  it  will  be  pnident.  though  it  i«  not  sb«MdT 

(3)  Per  Pootifez   and  Field,  J.T.    The    dictum  neoeMsiy,  to  have  the  t«etimony  of   •  medM 
is  nbittr,  aa  it  was  not  necessary  to  decide  that  man ;  "  Taylor,  Et.,  J  4S8. 
question  in  the  ease ;  ▼.  Boscor,  Cr.  Rt.,  66,  66  ;  (8)  it.  ▼.  PhiUipe,  1  F.  »  F.,  106 ;  and  ««  '■ 
Taylor,   Er..   {  477.  v.  Wittiamt,  4  F.  ft  F.,  515. 

(4)  In  the  matter  of  i4«^r  RoMtin,  supra.  (9)  L.  R.,  2  C.  C,  R..    116 ;   see  alw  <-  '■ 
(B)  Taylor,  Ev.,  {  476,  Roscoe,  Cr..  Ev.,  65  ;       WeUon,  »  Cox,  281 ;  R.  v.  BmO,  12  Coi,  C.  C,  M- 

Do*  T.  Powea.  7  0.*  P.,  617  ;  Norton,  Ev.,  196.  (10)  Taylor,  Ev.,  {  478. 

(«)  Taylor,  Ev.,  §  477.  and  cases  there  cited ;  (H)  ».t.  Scaift,  17  Q.  R,  238  •.c  8  C«M* 
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deposition.  It  would  be  unreasonable  to  incur  much  delay  and  expense 
when  the  facts  spoken  to  in  the  deposition  are  of  the  nature  of  formal  evidence 
for  the  prosecution,  or  supply  some  link  in  the  case  for  the  prosecution  as 
to  which  little  or  no  dispute  exists,  or  are  facts  to  which  other  witnesses  speak 
besides  the  deponent,  and  which  witnesses  are  produced  at  the  trial.  Ou 
the  other  hand,  it  might  be  very  reasonable  to  submit  to  much  delay  and  con- 
siderable expense,  when  the  evidence  of  the  deponent  is  vital  to  the  success 
of  the  prosecution,  or  has  a  very  important  bearing  upon  the  guilt  of  the 
accu8ed."(l)  Where  the  delay  likely  to  have  been  occasioned  was  about  a 
fortnight,  and  the  witness  lived  or  was  staying  within  a  short  distance  of  the 
Court,  the  witness  '  deposition  was  rejected(2).  When  the  witnesses  were 
at  a  considerable  distance  from  the  place  of  trial,  and  their  attendance 
was  not  easily  procurable  their  depositions  were  admitted(3).  Where  the 
witness  changed  his  lodging  after  the  order  was  given  for  his  appearance  in 
the  Sessions  Court,  and  the  Sessions  Judge  admitted  his  deposition  "as 
much  delay  would  be  involved  in  searching  for  him  at  his  own  house  or 
elsewhere,"  it  was  held  inadmissible  as  there  was  nothing  to  show  that  this 
witness  could  not  have  been  found  if  reasonable  exertion  had  been  made 
to  find  him(4).  It  is  only  in  extreme  cases  of  expense  or  delay  that  the 
personal  attendance  of  a  witness  should  be  dispensed  with.(5)  "In  my 
opinion  it  was  intended  that  the  provisions  of  the  section  as  to  emergency 
(delay  or  expense)  were  only  to  be  sparingly  applied,  and  certainly  not  in 
a  case  like  this  where  the  witness  was  alive  and  his  evidence  reasonably  pro- 
curable."(6)  Qucere. — Whether  the  expense  contemplated  by  this  section 
is  confined  to  the  expense  of  obtaining  the  attendance  of  the  witness, 
or  whether  it  aUo  includes  the  expense  of  adjourning  the  trial  (7)  In  a 
ca8e(8)  where  the  Sessions  Judge  admitted  a  deposition  on  the  grounds 
that  the  attendance  of  the  witnesses  could  not  be  procured  without  an 
expense  of  Rs.  500,  an  amount  which  he  considered  unreasonable,  that  the 
witnesses  would  be  inconvenienced,  and  that  their  evidence  did  not  concern 
the  accused  personally,  having  reference  only  to  the  identification  of  the 
property  in  respect  of  which  the  accused  was  charged  : — Held  that  the 
Sessions  Judge  had  improperly  admitted  such  evidence.  Inconvenience  to 
witnesses  is  no  ground  allowed  under  this  section,  and  the  question  of 
identification  was  a  most  material  one,  and  the  evidence  of  the  witnesses  in 
question  was  of  the  utmost  moment,  the  whole  case  resting  on  it ;  and,  as 
regards  the  ground  of  expense,  it  was  impossible  to  consider  the  amount 
unreasonable,  considering  that  the  entire  case  rested  on  the  evidence  of 
those  witnesses,  and  that  the  accused  had  not  cross-examined  those  whose 
evidence  had  been  taken  by  commission,  nor,  looking  at  his  position,  could 
he  arrange  for  their  cross-examination.  Held  also  that  on  similar  grouuds 
the  Sessions  Judge  was  not  justified  in  issuing  a  commission  ttflder  section 
603  of  the  Criminal  Procedure  Code.(9)  If  there  is  nothing  of  a  special 
nature  to  stand  in  the  way,  the  case  should  be  adjourned  to  the  next 
sessions  to  procure  the  attendance  of  the  witnesses.  (10) 

The  "  proceeding  "  referred  to  is  the  former  proceeding  :  the  language  same 
would  have  been  more  accurate  if  it  had  been  "  those  whom  they  represent  parti»» 
in  interest."(ll)    It  makes  no  difference  that  the  parties   are  differently 

(I)  In  the  mttter  of  F^ri  Ml,  supn,   per  (7)  In  the  matter  of  Pyari  £aU,  lupra,  at  p. 

White,  J.,  at  pp.  S0»,  SIO.  500 ;  ft.   v.  Lukhun  Banlhal,  21  W.  R.,  Or.,  56 

(»)  lb.  (1874). 

(3)  B.  T.  Rami  Beidi.  3  K..  48  (1881).  (8)  R.  T.  Burin,  6  A.,  224  (1884). 

(4)  R.  V.  LacOtg  Sarain,    24  W.  B.,  Ot.,  18  (9)  lb. ;  «ne  also    R.  v.  Jacob,  1»  C.  (1891): 
(1876).  at  p.  120. 

(5)  R.    T.  Jfufii,  S  A.,  646  (1880).  (lO)  R.  v.  Luikun  Santhal.  sapto- 
«)  n.,  per  Straight.  J.,  at  p.  648.  (U)  Kortoo,  Er-,  169. 
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marshalUd  in  the  two  proceedings,  the  plaintiffs  in  the  first  proceeding  being 
defendant  in  the  second,  or  vice  vers&  :  nor  if  there  have  been  plnrality  of 
parties  in  the  one  case  and  not  in  the  other.  Therefore,  where  a  witness 
testified  in  a  suit  in  which  A  and  several  others  were  plaintiffs  and  B 
defendant,  his  testimony  was,  after  his  death,  held  admissible  in  a  subse- 
quent action  relating  to  the  same  matter,  brought  bj  B  against  A  alone.(l) 
Where,  however,  one  of  the  parties  to  a  subsequent  proceeding  was  not  a 
part7,(2)  nor  a  representative  in  interest(3)  of  a  party  to  the  previous 
proceeding,  evidence  taken  in  the  first  suit  is  not  admissible  in  the  second. 
The  two  suits  must  be  brought  by  or  against  the  same  parties  or 
their  representatives  in  interest  at  the  time  when  the  suits  are  proceed- 
ing and  the  evidence  is  given.(4)  This  section  does  not  apply  to  the  depo- 
sition of  a  witness  in  a  former  suit,  when  the  witness  is  himself  a  defendant 
in  the  subsequent  suit,  and  the  deposition  is  sought  to  be  used  against 
him,  not  as  evidence  given  between  the  parties,  one  of  whom  called  him  as 
a  witness,  but  as  a  statement  made  by  him,  which  would  be  evidence 
against  him  whether  he  made  it  as  a  witness  or  on  any  other  occasion  :  such  a 
deposition  is  admissible  under  the  sections  relating  to  admissions,  although 
it  might  be  shown  that  the  facts  were  different  from  what  on  the  former 
occasion  they  were  stated  to  be  (5)  (v.  post.  Note  to  Explanation). 

Under  the  old  law,  as  well  as  under 'the  present  section,  there  most  have 
been  the  right  and  opportunity  to  cross-examine  ;(6)  and  therefore  if  a 
commission  be  executed  without  any  notice,  or  without  a  sufficient  notice  (7) 
being  given  to  the  opposite  party,  to  enable  him,  if  he  pleases,  to  put  cross- 
interrogatories,  the  depositions  will  be  rejected  ;(8)  yet  it  is  by  no  means  requi- 
site that  he  should  exercise  that  power  ;  and  if  notice  has  been  given  to  him 
of  the  time  and  place  of  the  examination,  and  he  neither  intimates  any  wish, 
to  cross-examine,  nor  applies  to  the  Court  to  enlarge  the  time  forthat  purpose 
it  will  be  presumed  that  he  has  acted  advisedly,  and  the  depositions  wiU  be 
received(9).  So,  where  a  defendant,  after  joining  the  plaintiff  in  obtaining 
a  commission  to  examine  witnesses  upon  interrogatories,  gave  notice  that  he 
declined  to  proceed  with  the  examination,  whereupon  the  plaintiff  sent  him 
word  that  he  should  apply  for  a  commission  ex-parte,  which  he  accordingly  did 
the  Court  held  that  the  examinations  taken  under  this  order  were  admissible 
in  evidence,  although  the  defendant  had  received  no  notice  of  the  time  and 
place  of  taking  them. (10)  The  deposition  of  a  witness  who  was  not  cross- 
examined  before  the  committing  Magistrate  and  who  died  before  the  trial 

(1)  WHiM  V,  Dot  d.  Thalam,  1  A.  *  Or.,  18  (1876) ;  .4«.-0niJ.  t.  fliwMtw,  M'CW  t 
K.,  9.  G.,  lAOi  Tsylor,  Bt.,  f  486 ;  Jt.  t.  /•»»  Stmik, 

(2)  K.  V.  Ithri  Singli.  8  A.,  872  (1886) ;  S.  r.  8  A.,  672  (1886) :  it.  T.  Bamehanin  OiKind,  19 
»imj  «f *K,  8 M.,  48 (188Ifc  R  r.  Fomon,  6  Bom.  B.,  749,  7.-,7  (1896).  ["Theremsy  be  cinaiii- 
L.  R.,  599,  801  (190S).  stences    where,    alUinagb    a    pruoner    haa  the 

(3)  See  Mrinomoyee  Dabea  t.  Rknobunmoftt  right,  he  h««  not  the  opportanity,  e-g.,  when-  the 
Dabta,  15  B.  L.  R.,  S  (1874)  s.c.  23  W.  R.,  42  vitnee*  is  at  &  great  distance  and  the  priaooH' 
and  uolet  to  n.  21,  antf,  and  40,  pott.  Aa  to  judg-  cannot  go  \o  the  place  and  is  too  pour  to  coiple; 
ntents  (or  or  against  a  remainderman  where  there  a  pleader  or  too  unfamiliar  witb  tbe  way*  of  the 
are  several  remainders  limited  by  one  deed,  ttt  place  to  get  legal  help  there."  /V  Jardine,  J. 
remarks  of  Couch,  C.  J.,  15  B.  L.  E.,  6,  mpn  ;  (7)  FittQOiM  v.  FiUgmM,  3  Sw.  *  Tr.,  397 ; 
•nd  PyU  T.  OoneA,  l  Ld,  Bayro.,  730 ;  Dm  d.  Tmnckmifk  Mookrjtf  v.  Gottret  Ckwrn,  3  W.  R, 
Uoyd  T.  Pamnglnm,  2  C.  &  P.,  446.  47  (186B). 

(4)  SUuhalh  DoM  v.  Mohem  Otmdtr,  12  0..  (8)  BM^htOer  v.  Stwkm,  9  C.  ft  P.,  313 ;  sec 
727(1886.).  OM;aryv.Z>ooI«!/(%md,14W.R.,  17(1870). 

(5)  Sooja*  Butt  V.  Aekmut  AK.  14  B.  L.  R.,  (9)  Tayler,  Rt.,  J  468 ;  Cazaum  y.  Fa«f*«a, 
App.,  3  (1874)    8.0.  21  W.  R.,  414.  1  M.  ft    Sol.,  4  ;  J8.   v.   Moajan,  20  W.  a,   «• 

(6)  S.  T.  Stmret    Dharee,  21   W.  U.,  Cr.  12,       (1878);  Nartoo,  Et.,  IW,  197. 

4187  ,)  J  and  see  JJ.  t.  Lvckhy  Namin,  24  W.  B..  (lO)  U'Comhir.  v.  Anion,  6  M.  ft  «>.,  27. 
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was  held  to  be  admissible  in  evidence  inasmuch  as  the  accused  persons  had 
the  right  and  opportunity  of  cross-examining  him  notwithstanding  the 
omission  of  their  pleader  to  avail  himself  of  that  right.(l)  The  words 
"  opportunity  to  cross-examine  "  do  not  imply  that  the  actual  presence  of  the 
cross-examining  party  or  his  agent  before  the  tribunal  taking  the  evidence 
is  necessary.(2)  In  England  it  has  been  held  that  if  the  prisoner  was 
present,  there  is  a  presumption  (which  may  be  rebutted)  that  he  had  a 
full  opportunity  of  cross-examination. (3)  But,  in  R.  v.  Motpjan,{i)  the 
Court  remarked  as  follows  :  "  We  observe  further  that  there  is  nothing 
on  the  face  of  the  Extra  Assistant  Commissioner's  record  to  shew  that  an 
opportunity  was  presented  to  the  prisoner  of  cross-examining  the  witness, 
Batoo  Ray.  It  may  be  gathered  &om  the  context  that  the  prisoner  was 
present  during  the  examination  of  this  witness.  But  it  is  not  stated  by  the 
Extra  Assistant  Commissioner  that  the  prisoner  had  an  opportunity  of 
cross-examining  and  declined  to  avail  himself  of  it.  We  think  that,  in  order 
to  make  a  deposition  admissible  under  section  33,  there  must  be  evidence 
that  the  accused  person  did,  in  fact,  have  an  opportunity  of  cross-exa- 
inining."(5)  So  also  it  has  been  held  in  the  Bombay  High  Court  that  to 
make  evidence  admissible  against  an  accused  person,  the  fact  that  he  had 
full  opportunity  of  cross-examination,  if  not  admitted,  must  be  proved.(6) 
Quare — Whether  the  opportunity  to  administer  cross-interrogatories  under 
a  commission  is  "  an  opportunity  to  cross-examine,"  within  the  meaning 
of  the  proviso,  so  as  to  render  the  evidence  taken  on  interrogatories  admis- 
sihle(7).  The  section  requires  an  effectual  cross-examination  complete  and 
not  partial.  Therefore  where  a  commission  was  returned  the  witness  bad 
been  in  part  but  before  he  had  been  fully  cross-examined  it  was  held  to  be 
inadmissible (8).  Piatt,  B.,  in  R.  v.  Johnson,{9}  reprobated  the  practice  of 
taking  depositions  in  the  absence  of  the  prisoner  and  then  supplying  the 
omission  by  reading  them  over  to  the  prisoner  and  asking  him  if  he  would 
like  to  put  any  questions  to  the  witnesses.  The  Magistrate  should,  when 
the  prisoner  is  undefended,  invite  him  to  cross-examine  the  witnesses  at 
the  end  of  each  examination,  and  not  merely  at  the  end  of  all  the  examina- 
tions, and  should  allow  him  sufficient  time  to  consider  his  questions!  10). 

The  question  in  issue  must  have  been  substantially  the  same  in  the  first  Qoeotloii 
as  in  the  second  proceeding.  And  so,  if  in  a  dispute  respecting  lands  any  *"  »■•'*•• 
fact  comes  directly  in  issue,  the  testimony  given  to  that  fact  is  admissible 
to  prove  the  same  point  in  another  action  between  the  same  parties  or  their 
privies,  though  the  last  suit  relates  to  ofAer  lands. (11)  So  also  in  the  pro- 
ceedings before  a  Magistrate  on  a  charge  of  cau-sing  grievous  hurt,  two 
(among  other)  witnesses,  one  of  whom  was  the  person  assaulted,  were  exa- 
mined on  behalf  of  the  prosecution.  The  prisoners  were  committed  for 
trial.  Subsequently  the  person  assaulted  died,  in  consequence  of  the  injuries 
inflicted  on  him.  At  the  trial,  before  the  Sessions  Judge,  charges  of  murder 
and  of  culpable  homicide,  not  amounting  to  murder,  were  added  to  the 
charge  of  grievous    hurt.    The  deposition   of  the   deceased    witness   was 


(1)  R.  r.  £b4woii(a,  2  Bom.,  L.  R.,  7«I   (1900)  Pr.  Code  and  note*  to  m.  13fi,  167,  fott;  and  R_ 
25  B^  168.  t.  Bithonath  Pat,  12  W.  B,,   Cr.,  3    (1869) ;  R. 

(2)  R.  T.&mrAaiufniOonad,  10  B.,  749(189$).  T.    JUohuH  Bantor,  22  W.    B.,  Cr.,  38  (1874) 
(J)  &  T.  PdKOck,  !2  Cox,  C.  C,  21.  AH  Mfah,  26  W.  R..  O.,  14  (1876) ;  R.  v.  XoMd- 
(4)  20   W.   R.,  Ct.,  69  (1873).  ram,  9  A,,  609  (1887) ;  Norton,  Et.,  197. 

(6)  lb„  at  p.  70,  per  Msophenon,  J.  (10)  H.  v.  Daf,  a  Cox,  66 :  «.  v.  WaUt,  9  Cor, 

(6)  it.  T.  BamAattdra  Gotind,  mpra.  93. 

(7)  it.  (11)  One  rf.  D«r J.<»T./'o»««r,l  4.  &E.,  791— cit«d 

(8)  B«it09omot  y.   Nahafut  Jute  Co.,  5  C.  W.  in  R,  ▼.  Rami  Rtidi,  3  H.  48  ( 1881)  ;  «ee  also 
N.,  ooxx    (1901).  iomrente  v.  #•««»,  4  Drew,  472;  Phipson,  Ev., 

(9)  2  C.  *  K.,  304  :  awl    «re  w.  363.  637  i  Cr.  3rd  Ed.,  397. 
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put  in  and  read  at  the  Sessions  trial :  — Held  that  the  evidence  was  ad- 
missible, either  under  the  first  clause  of  section  32,  or  this  section,  notwithstand- 
ing the  additional  charges  before  the  Sessions  Court.  The  question  whether 
the  proviso  is  applicable — that  is,  whether  the  questions  at  issue  are  sub- 
stantially the  same  depends  upon  whether  the  game  evidence  is  applieable, 
although  different  consequences  may  follow  from  the  same  act.(l)  "  Now 
here  the  act  was  the  stroke  of  a  sword  which,  though  it  did  not  immediatelr 
cause  the  death  of  the  deceased,  yet  conduced  to  bring  about  that  resnlt 
subsequently.  In  consequence  of  the  person  having  died,  the  gravity  of 
the  onence  became  presumptively  increased  ;  but  the  evidence  to  prove  the 
act  with  which  the  accused  was  charged  remained  precisely  the  same.  We 
therefore  think  that  this  evidence  was  properly  admitted  under  the 
thirty-third  section.  "(2)  "Although  the  Act  in  using  the  word 'questions' in 
the  plural  seems  to  impl^  that  it  is  essential  that  all  the  questions  shall  be 
the  same  in  both  proceedmgs  to  render  the  evidence  admissible,  that  is  not 
the  intention  of  the  law.  And  though  separate  proceedings  may  involve 
issues,  of  which  some  only  are  common  to  both,  the  evidence  to  those 
common  issues  given  in  the  former  proceeding  may  (on  the  conditions 
mentioned  in  section  33  arising)  be  given  in  the  subsequent  proceedings. "(3) 
In  deciding  whether  the  questions  in  issue  are  substantially  the  same,  it 
is  always  an  useful  test  to  see  whether  the  same  evidence  will  prove  the 
affirmativeof  theissuein  both.(4)  ^__  •  »,^ 

Bxplana-  The  Explanation  to  the  section  is  inserted  for  the  purpose  of  excluding 

Mwtton.  the  objection  which  may  arise,  when  the  depositions  are  taken  in  crinunsl 
cases,  that  they  cannot  be  used  in  a  subsequent  proceeding  for  want  of 
mutuality,  because  the  King  is  the  prosecutor  m  all  criminal  proceedings. (5) 
As  so  explained,  the  section  admits  of  the  use,  in  a  civil  suit,  of  a  deposition 
taken  in  a  criminal  trial  or  the  reverse,  provided  the  conditions  of  the  section 
are  fulfilled.  Thus,  a  prosecution  was  Instituted  by  S  against  N  C  Ba,t  the 
instance,  and  on  behalf  of  F  for  criminal  trespass  into  a  house  belonging  to  F, 
(Penal  Code,  section  448),  and  on  his  own  behalf  for  assault  and  insult  (ii-r 
sections  352,  504),  and  S  at  the  trial  gave  evidence  on  these  charges.  A 
civil  suit  was  subsequently  brought  by  F  against  N  C  B  lor  possession  of  the 
house  under  the  ninth  section  of  the  Specific  Relief  Act.  Between  the  date  of 
the  prosecution  and  civil  suit  S  died.  At  the  hearing  of  the  suit,  the  deposition 
of  S  in  the  Criminal  Court  was  tendered  on  the  issue  of  possession.  It  was  Md 
that,  according  to  the  evidence,  the  charge  of  criminal  trespass  had  been  at 
the  instance  of  F,  and  was  therefore  the  charge  of  F  as  the  real  prosecutor ; 
that  therefore  the  parties  in  both  the  prosecution  for  trespass  and  the  civil 
suit  were  the  same  ;  that  N  C  B  bad  had  the  right  and  opportunity  to 
cross-examine  and  had,  in  fact,  exercised  that  right,  that  the  issues  in  the 
civil  suit  were  whether  F  was  in  possession  and  whether  N  C  B's  entry  was 
unlawful  ;  and  that  in  order  to  establish  the  charge  of  criminal  trespass,  it 
had  had  to  be  shown  that  Fwas  in  possession,  that  NCB  had  unlawfully 
ousted  her  and  that  such  ouster  was  with  a  eriminal  intent ;  that  two  of  the 
issues  in  the  suit  were  the  same  as  those  in  the  criminal  trial  :  that  the  fact 
that  there  was  an  additional  issue  in  the  criminal  trial  made  no  difference,(6) 
and  that  under  the  above  circumstances  the  deposition  of  iS  in  the  criminal 
trial  was  admissible,  in  the  civil  suit,  in  proof  of  the  issue  therein  of 
possession.      A   certified    copy  of  the   deposition  was  therefore   tendered, 

(1)  R.  V.  Xoekia  Mohato,  7     C,  42    (1881);       p.  St. 

».  0.  8  C.  L.  R.,  27.1.  (4)  FieU,  Et.,  208,  203 ;     aee  £.   t.   AkMi 

(2)  lb.,  per  Pontieex,   J.  ;  «ee  Taylor,    Er.,  j|f       Uohata,  rapn. 

4$7,  468 ;  Korton,    Ev.,    196.  (8)  Norton,  Et.,  997,  198. 

(3)  «.    V.  «omi    Reddi,  3    M..  48  (1881),    ftt  («)  See  R.  v.  Aimt  Seddi,  supr*. 
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and  no  objection  that  such  copy  was  inadmissible  and  that  the  original 
record  shoald  be  produced,  the  objection  was  overruled  and  the  certified 
copy  admitted  in  evidence.  A  witness  under  examination  was  then  asked 
what  information  S  had  given  him  on  the  morning  following  the  date  of  dis- 
possession. On  objection  being  again  taken,  the  question  was  held  admissible 
under  section  158  in  corroboration  of  the  deposition  of  S  in  the  criminal 
trial.  (1) 

(I)  Foolkiuorg   Dot$ee   v.  iV«6tn   Ckundar,   23  C,  441  (1896.) 
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STATEMENTS  MADE  UNDER  SPECUL  CIRCUMSTANCES. 

Two  general  classes  of  statements  aie  dealt  with  in  this  portion  of  the 
chapter, — (a)  Entries  in  books  of  account,  regularly  kept  in  the  coarse  of 
business,  (&)  entries  in  public  documents,  or  in  documents  of  a  public  character. 
Both  classes  of  statements  are  relevant,  whether  tiie  person  who  made 
them  is,  or  is  not,  called  as  a  witness,  and  whether  he  is,  or  is  not,  a  party  to 
the  suit,  and  are  admissible  owing  to  their  special  character  and  the  circum- 
stances under  which  they  are  made  which  in  themselves  aSord  a  guarantee  for 
their  truth.  The  first  class  of  statements  are  not  generally  admissible  according 
to  the  principles  of  the  English  Common  Law,  at  least  as  now  undeistood, 
except  in  the  case  of  entries  against  interest,  or  made  in  the  course  of 
business,  by  deceased  persons  :(1)  but  Courts  of  Equity  have  for  some  yean 
past  acted  upon  the  principle  of  admitting  account-books  in  evidence  ;(2)  and 
the  same  principle  has  now  been  adopted  in  certain  cases  by  the  Rules  of 
the  Supreme  Court.  1883.(3)  As  a  general  rule,  a  man's  own  statements  is  not 
evidence  for  him,  though  in  certam  cases  it  may  be  used  as  corroborative 
evidence. (4)  The  entries  alluded  to  in  section  34,  being  the  acts  of  the  party 
himself,  must  be  received  with  caution. (5)  But  these  statements  are  in 
principle  admissible  upon  considerations  similar  to  those  which  have  induced 
the  Courts  to  admit  them  in  evidence  when  made  by  persons  who  are 
dead  and  cannot  be  thus  called  as  witnesses.  Moreover,  in  the  words  of  the 
Judicial  Committee,  "accounts  may  be  so  kept,  and  so  tally  with  external 
circumstances  as  to  carry  conviction  that  they  are  true.  (6)  They  are, 
moreover,  subject  to  the  restrictions  that  they  shall  not  be  alone  9u$eie»t 
evidence  to  charge  any  one  with  lidbUxty  without  some  independent  evidence 
of  the  facts  stated  in  them. (7)  The  tecond  class  of  statements  are  contained 
either  in  public  documents,  such  as  official  books,  registers,  or  records,  or  in 
documents  of  at  least  a  public  character,  such  as  maps  offered  for  public 
sale.  The  grounds  upon  which  these  statements  are  admissible  have  been 
given  in  the  Notes  to  the  following  sections.  Public  documents  are  entitled 
to  an  extraordinary  degree  of  confidence  on  the  ground  of  the  credit 
due  to  the  agents  who  have  made  them  and  of  the  public  nature  of  the 
facts  contained  in  them.     Where  particular  facts  are   inquired   into,   and 

(1)  Taylor,  Ev.,  709  Strph.  IMg.,  Arts.  {  2n—  mast  be  given  to  them  where  it ««  aoad  tbat  "  aa 
31 ;  Beat,  Et.,  H  .:0I,  '03  ;  Rojcoe,  N.  P.  Et.,  oocoont-book  is  nothing,  it  is  one's  private  slait, 
(50— 62  ;  Powell,  Kv.,  218— 228  ;  Starkie,  Ev.,  and  he  may  prepare  it  as  he  likes;"  the  Frity 
6ff.  Thus  A  sues  B  {or  the  price  of  goods  sold  ; —  C'oanoil  remarked, — "  It  is  tme  that  there  may  be 
an  entry  in  A'»  shop-books,  debiting  B  with  the  accounts  to  which  that  deaoriptioo  wonld  apply, 
goods,  is  not  evidence  {or  A  to  prove  the  debt ;  Other  accounts  may  be  so  kept,  and  may  so  tsVy 
8mit)t  V.  Andaraon,  7  C.  B.,  21 ;  but  an  entry  with  external  circum«tancea  as  to  carry  coovic- 
debiting  6^  and  not  B  with  the  goods  is  evidence  tion  that  they  are  true.  And  the  Evidenee  Act, 
agaiiut  A  to  disprove  the  debt ;  Storr  v.  BeM,  6  s.  34,  therefore  enacts,  Ae."  :  Janmml  Siifk 
C.  &  P.,  241.  v.  Skto  Humi*,   16  A.,  1S7,   l».l  (1894.) 

(2)  Taylor,  Ev.,  §  71 1 ;  and  see  16  *  16  Vic,  (6)  t>.  s.  32,  cl.  (2),  mpm.  ;  Taylor,  Ev.,  f  «>7 . 
c.,  86,  B.  4.  Powell,  Rv.,218;  Starkie,  Ev.,66;  Steph.  Intiod., 

(3)  Old.  XXXIII,  K.  K.,  2,  3.  164,  165.     Jamiant  Singh  v.  fikeo  Sanin,  sapra, 

(4)  Ithan  Chunder  v.  Haran  Sirdar,  U  W.  R.,  Ill,  162:  one  tent  of  genuineness!  is  «>rn«- 
S26  (1869).  See  InUrodwtioH  to  the  Sections  |>ondeDoe  of  books  with  themselves,  but  a  bc<t« 
on  Admissions  {a.  \T  et  ttq. ),  ante.  is  correspondence  with  other    evidence :  th 

(6)  Khtero  Monet  v.  Bejoi/  Gobind,  7  W.    R.i  (7)  S.  34,  poM,  sod  Commentary. 

t>33  (1867) ;  Taylor,  Ev.,  §  709 ;  but  proper  weight 
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recorded  for  the  benefit  of  the  public,  those  who  are  empowered  to  act  in 
making  such  investigations  and  memorials,  are  in  fact  the  agents  of  all 
the  individuals  who  compose  the  public  :  and  every  member  of  the 
community  may  be  supposed  to  be  privy  to  the  investigation.(l)  The  other 
documents  mentioned  in  the  following  sections,  such  as  maps  offered  for 
public  sale,  deal  with  matters  of  public  interest,  are  accessible  to  the  entire 
community,  and  being  open  to  its  critism,  are  unlikely  to  be  inaccurate  : 
and  if  inaccurate,  are   liable  to  detection  and  to  consequent   correction.(2) 

34.     Entries  in  books  of  account,  regularly  kept  in  the  j^£,*5i.'° 
course  of   business,  are  relevant(3)  whenever  they  refer  to  a  aooount 
matter  into  which  the  Court  has  to  inquire,  but  such   state-  relevant, 
ments    shall    not   alone  be  sufficient  evidence  to  charge    any 
person  with  liability. 

Illustration. 

A  sue*  B  for  Rs.  1.000,  and  fiho«B  entries  in  bis  account-books  showing  B  to  be  indebted 
to  him  to  this  amount.  The  entries  arc  relerant,  but  are  not  sufficient,  without  other  evi- 
dence, to  prove  the  debt. 

Principle. — The  presumption  of  truth  which  arises  from  the  character  and 
nature  of  this  evidence  and  its  constant  liability,  if  false,  to  be  detected, 
(p.  Introduction,  supra,  and  the  second  clause  of  section  S2.) 

s-  82  d.  (2)  :     (Stalenimt  made  >n  eotcr<e  o/         hy  same  person.) 

haintM  6y  Tperton  who  eannol  be  called.)  s.  89  {How  much  of  a  atattment  it  to  be 

••  66  (g) :  (iV«i»ero»i»    aecounta  :     aecortdary        proved.) 

evidtnee.)  s.  8  {"Selemnl.^') 

'■  82,  cl.  (3) :  {Statement  against  interest 

Civil  Procedure  Code,  ss.  62,  141  A  (Production  of  Account  Books  in  Evidence) :  ss. 
394,  395  (Comniaaions  to  examine  Accounts) ;  Act  VI  of  1882  (Indian  Companies),  s.  198  ; 
Acts  XVIII  of  1891  and  I  of  1803  (Ranker's  Books  and  Books  of  Post  Office  Savings  Bbnk 
•nd  Money  Order  Offices).  Taylor,  Ev.,  §  709  ;  Best  Ev.,  §§  501,  503  ;  Field,  Ev.,  212, 
8th  Ed. :  Id.,  Appendix.  4th  Ed.     Wigmore  Ev.,  §  1558. 

00MMBNTAR7. 

A  question  sometimes  arises  whether  a  particular  account  should  be  con-  Books  of 
aidered,  and  can  be  referred  to  as,  the  original  account.  If  accoxmts  be  merely  account, 
memoranda  and  rough  books  from  which  the  regular  accounts  are  prepared,  the 
former,  it  has  been  said,  can  hardly  be  considered  the  original  account. (4) 
Where  account-books  though  dealing  with  the  same  subject-matter  deal  with  it 
in  different  ways  as  in  the  case  of  a  day-book,  cash-book,  ledger  or  the  like,  each 
of  such  books  is  an  original  account-book. (5) 

This  section,  which  is  at  variance  with  the  rule  of  English  law  {v.suprOf 
Introdnction),  takes  the  place  of  section  43  of  the  repealed  Act  II  of  1855, 
which  was  as  follows  :  ' '  Books  proved  to  have  been  regularly  kept  in  the 
course  of  business  shall  be  admissible  as   corroborative  but  not  as  independent 

(l)8t»rkie,    Kv.,  272,  273.  See    Samar  Domdh  (1889). 

f.  JHftti  Xi^Mre,  23  C,  3M,  370  (1896.)  (4)  Raja  Peary  v.  Karendra   Natk,  9  C.  W.  N., 

(2)  V.  M.  36,  38,  poM.  421,  431  (1906).    See  Wigmore,  Kv.,{  1668. 

(3)  •'    Belevant"   meaoa     admissible:     Lata  (6)  Mtgraj  v,  Seunarain,  6  C.  W.  N., coUrviU 
Ukmi  T.  Soyed   Haider,  3    C.  W.    N.,  colxviii  (1901),  see  a.  63,  po»«. 
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proof  of  the  facts  stated  therein."  Under  that  Act,  therefore,  account- 
books  would  not  have  been  admissible  to  prove  a  fact  unless  some  other 
evidence  tending  to  establish  the  same  fact  had  also  been  given.  "  Bat 
the  language"  of  that  Act  "  differs  very  materially  from  that  of  the  present 
Act.  ftat  language  has  not  been  adopted  in  the  present  Act-  The  only 
limitation  in  section  34  is  that  statements  contained  in  documents  of  this  kind 
shall  not  alone  be  sufficient  to  charge  any  one  with  liability.  It  appears 
to  me  that  this  change  of  expression  has  made  substantial  alteration  in 
the  law."(l)  Therefore  documents  {jama-toasil-baki  papers)  admissible 
under  this  section,  though  not  alone  sufficient  to  charge  any  one  with  liability, 
were  held  to  be  sufficient  to  answer  a  claim  set  up  to  exemption  from  what 
would  be  the  ordinary  liability  of  a  tenant  :  e.g.,  in  a  suit  for  enhancement  of 
rent  to  rebut  a  presumption  arising  from .  uniform  payment  for  23  years. (2) 
These  documents  were  not  used  alone  in  order  to  charge  the  defendant  with 
the  liability  that  had  been  imposed  upon  him.  He  was  charged  with  the 
rent  of  the  land  he  occupied  by  reason  of  its  occupation  by  him,  that  rent  being 
considered  a  fair  and  equitable  rent  for  the  land  occupied  ;  and  what  these 
documents  were  used  for  was  not  to  charge  him  with  the  liability,  biU  to  antwer 
the  claim  which  he  set  up  to  exemption  from  what  would  be  the  ordinary 
liability  of  a  tenant. (3)  Therefore,  books  of  account  when  not  used  to  charge 
a  person  with  liability  (civil  or  criminal)  (4)  may  be  used  as  independent  evi- 
dence requiring  no  corroboration,  but  when  sought  to  be  so  used  tney  must  be 
corroborated  by  other  substantive  evidence  independent  of  them.(5)  And  in 
this  sense  books  of  accounts  remain  under  the  present  as  under  the  repealed 
Act,  corroborative  evidence  only,  and  cannot  be  used  as  independent  primary 
evidence  of  the  payment  or  other  items  to  which  the  entry  refers  :  nor  when 
payments  entered  in  many  of  the  items  of  a  book  of  account  are  corroborated 
by  other  evidence  can  the  inference  be  raised  thereon  that  even  the  entries 
which  are  not  so  corroborated  are  accurate,  or  in  other  words,  afford  good 
substantive  evidence  of  the  payments  to  which  they  refer.  (6)  Entries  in 
accounts  relevant  only  under  this  section  are  not  by  themselves  alone  sufficient 
to  charge  any  person  with  liability  :  corroboration  is  required-  But  ^ere 
accounts  are  relevant  also  under  the  second  clause  of  section  32,  they  are  in  law 
sufficient  evidence  in  themselves,  and  the  law  does  not,  as  in  the  case  of  ac- 
counts, admissible  only  under  this  section,  require  corroboration.  Entries  in 
accounts  may  in  the  same  suit  be  relevant  under  both  the  sections  ;  and  in  that 
case  the  necessity  for  corroboration  does  not  apply. (7)  In  a  suit  to  recover 
money  due  upon  a  running  account  the  plaintiff  produced  his  account-books, 
which  were  found  to  be  books  regularly  kept  in  the  course  of  bnsinesB  in 
support  of  his  claim.     One  of  the  plaintifis  gave  evidence  as  to  the  entries  in 


(<)  Btiael  Khan  v.    Rofh  lieharce,  22  W.   R.,  to  b«  dinonted  {rom   b;  Prinaep  and  Bow,  H- 

M»    (1874),    per     Markby,    J.:    (v.     po»l)  the  jn  Sumomoyi  v.  Jokm  Mahomtd,  10  C.  U    K., 

pwwnt     section    aubstitutes  "  regularly     kept"  <M6  (18S2);  ▼.  jxwl ;  bat  it  does  not  appear  in  Uir 

f  or  •  •  proved  to  have  been  regularly  kept ;  "   but  latter  case  what  nse  was  sought  to  be  made  tba*. 

o{  course  proof  is  still  required  except  in  those  in  of  these  papers ;  ate  also  Oopal  Mmiulal  r.  .Voi* 

case*  in  which  it  is  rendered  unnecessary  by  the  Kitken   6    W.    R.,    (Act  X  ),    8S    (18M) ;  SUb 

admissions  of  the  parties.    As  to  account-books  Ptrahad  v.    Promollktmatk  Ohot,   10  W.   B.  IIS 

as  corroborative  evidence  of  i^eparation  in  estate,  ( 186f<),  and  poal. 

see  Jagun  Kooer  v.  Roghoonundun  ball,    10    W.  (4)  R.  y.Hvriup  Sakoy,    23    W.  R.,   Or.,  IT 

R.,  148  (1868).     As  to  A.t  11  of  1856,  see    Rom-  (1878). 

kriato  Paul  v.  HurydosA  Koondoo,  Marshall,    219  (5)  lb.,  Iheattca  Da*  v.  SaXt  BwM,  18  A.,  M, 

(1802).  (ISO.'S). 

(2)  Ih.  («)  R  V.   Bvriup  Sakof,  2S  W.  R.,     Cr,  t] 

(R)  lb.:  this   decision,     in    so  far  as  it   held  (I875), 

jama-muU-boH  papers  might  in  certain   cases  be  (7)  Rampyarahai  t.  Baiaji   Shridltar,  6   Boo. 

other  thnn  corroborative  evidence    only   appears  1..  R.,  50(1904);  s.  c.     28    B.    294. 
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the  account-books,  but  in  such  a  manner  that  it  was  not  clear  whether  he 
spoke  from  his  personal  knowledge  of  the  transactions  entered  in  the  books, 
the  entries  in  which  were  largely  in  his  own  handwriting  or  simply  as  one 
describing  the  state  of  afiairs  that  was  shown  by  the  books.  He  was  cross- 
examined,  but  no  questions  were  asked  him  to  show  that  he  was  not  speaking 
as  to  his  personal  knowledge.  Held,  that  the  evidence  given  as  above  should  be 
interpreted  in  the  manner  most  favourable  to  the  plaintiff,  and  might  be 
accepted  in  support  of  the  entries  in  the  plaintiff's  account- books,  which  by 
themselves  would  not  have  been  sufficient  to  charge  the  defendants  with 
liability.(l)  The  mere  production  of  the  books  without  fffrther  proof  is 
not  enough  ;  (2)  and  such  further  proof  must  be  afforded  by  substantive 
evidence  independent  of  them,  as  by  that  of  witnesses  who  speak  to  the 
payment  of  money  or  delivery  of  goods,  or  of  evidence  of  receipt  of,  or  given 
for,  the  same. (3)  In  a  case  decided  under  the  repealed  Act,  the  Privy 
C!ouncil  observed  as  follows  : — ' '  The  evidence  which  the  Subordinate  Judge 
seems  to  have  considered  sufficient  to  prove  the  payments  which  the  de- 
fendants were  bound  to  prove  consisted  of  the  mercantile  books  of  the 
banking  firm  and  of  a  general  statement  by  the  defendant  Q  P  that  the  items 
in  those  books  were  correct.  Their  Lordships  are  of  opinion  that  the  books 
bemg  (as  is  admitted)  at  most  corroborative  evidence,  the  mere  general 
statement  of  the  banker,  where  the  fact  of  the  payments  was  distinctly 
pat  in  issue,  to  the  effect  that  his  books  were  correctly  kept,  was  not  suffi- 
cient to  satisfy  the  burden  of  proof  that  lay  upon  him,  particularly  as  with 
respect  to  many  of  the  disputed  items  he  had  the  means  of  producing 
much  better  evidence.(4)  It  has  been  held  that,  though  the  actual  entries  in 
books  of  account  are  relevant  to  the  extent  provided  by  the  section,  such  a 
hook  is  not  by  itself  relevant  to  raise  an  inference  from  the  absence  of  any 
entry  relating  to  a  particular  matter.(5)  The  decision  cited  if  it  is  to  be 
taken  to  have  ruled  that  the  fact  of  the  absence  of  an  entry  is  not  evidence 
at  all  under  any  section  of  the  Act  is,  it  is  submitted  erroneous,  and  has  not 
in  such  sense  been  followed.(6)  This  section  which  presupposes  the  existence 
of  an  entry  and  deals  with  the  question  how  far  existent  entries  tendered  in 
evidence  may  fix  parties  with  liability,  does  not  obviously  apply  where  there 
is  no  entry.  Evidence  that  there  is  no  entry  is  not  admissible  under  this  sec- 
tion, but  may  be  so  under  other  sections  of  the  Act,  as  for  instance,  the  ninth 
and  the  eleventh  sections.  Thus  evidence  having  been  given  of  the  visit  of 
M  to  Calcutta  which  he  denied,  the  latter' s  son  was  called  by  the  other 
party  to  corroborate  M's  statement.  He  deposed  that  it  was  usual  when  a 
partner  of  his  fijm  (to  which  both  he  and  M  belonged)  made  a  journey  on 
the  firm's  business  to  enter  in  the  account-book  the  expenses  of  such  journey, 
and  he  was  allowed  to  produce  the  account-books  of  his  firm  and  to  state 
that  there  was  no  entry  of  expenses  relative  to  such  alleged  visit. (7)  If 
one  party  uses  the  statement   of   another   against   him,  the   whole  of  the 

(1)  Dwaria  Dot  v.  Bant  Bvkth,  18  A.,  92  (6)  aagvrmvtt  v.  Manraj  C.  W.  N.,  ccvn 
(iStS).  <1900).     In  Sam  PerAad  V.  LakfOtiKotT,  20  C, 

(2)  Sri  KMeu  x.  Bwi  JTuAcn,  S  U.  I.  A.,  432 ;  at  p.  247,  Lord  Davey  referred  to  R.  v.  Qrees 
Suriajn  Vackay.  Koanrjtt Mmikjet,  1  M.  I.  A,,  datnder,  10  C,  1024,  lupm,  and  Lord  Robertson 
47;  s.  c.  ;SW.  R.  (P.  C),  29  (I86(t),  AwMan  said:  "The  Act  applies  to  entries  in  books 
BiieeT.  Bwrray  Kritto,  8  C.,  931.  of  accoont,  but  no  inference  can    be  drawn  from 

(3)  Jt.  T.  Hurdeep  Sahoy,  23  W.  R.,  Cr.,  27  the  absence  of  an  entry  relating  to  any  particu- 
(187S);  and  t.  joH.  lar  matter,"   bat  this  remark  must  be  taken  to 

(4)  Omnia  Pttni  v.  Inderjit  Singh,  23  W.  R.  have  been  made  with  reference  to  the  preceding 
(P.  C),  390  (1875) .  statement    of  Counsel   which    referred    to  this 

(5)  M.  T.  Ortu  Ohmdrr,  10  C,  1024  (18S4) ;  section. 

sad  ace  In  the  matter  of  Jtifgun  Latt,  7  C.  L.  B.,  (7)  SagurmuU  v.  Manraj,  4  C.   W.  N.,   covii 

*»«.  (1900). 
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statement  must  be  put  in  evidence,  but  the  Judge  is  not  bound  to  believe 
the  whole  of  it.  If,  for  instance,  the  Jud^e  upon  the  evidence  reallj 
believes  that  the  payments  credited  in  a  plaintiff's  account-books  were  made 
although  he  disbelieves  the  entry  as  to  the  amount  of  the  debits,  there  is 
nothing  inequitable  in  his  giving  the  defendant  the  benefit  of  the  payments. 
The  Judfie  is  bound  to  look  at  the  whole  of  the  entries,  ffi^ng  credit  to 
such  as  he  believes  to  be  true,  and  discrediting  those  which  he  believes 
to  be  false. (l)  Books  of  account  regularly  kept  may  be  appealed  to  not  only 
for  the  purpose  of  refreshing  the  memory  of  a  witness  but  also  as  corrobora- 
tive evidence  pf  the  story  which  he  tells.  Books  of  account  containing 
entries  referring  to  a  particular  transaction  are  not  entitled  to  the  same 
credit  that  is  given  to  the  books  that  record  that  transaction  in  common 
with  other  transactions  in  the  ordinary  course  of  bu8ines8.(2)  Where  any 
company  is  being  wound  up,  all  books,  accounts,  and  documents  of  the 
Company  and  of  the  liquidators  are,  as  between  the  contributories  of  the 
Company,  primd  facte  evidence  of  the  truth  of  all  matters  purporting  to 
be  therein  recorded.(3)  As  to  a  hath-chitta  book  being,  in  the  absence  of 
fraud,  binding  upon  the  vendor  for  whose  security  it  is  kept,  see  the 
undermentioned  case.  (4)  Besides  their  use  as  corroborative  evidence  under 
this  section  entries  in  books  of  account,  may,  under  the  conditions  mentioned 
in  section  159,  be  used  to  refresh  the  memory,  or  as  admissions  (v.  ante),  and 
also  under  other  sections  of  the  Act.  Further,  statements  made  in  books 
kept  in  the  ordinary  course  of  business  by  persons  who  cannot  be  called  as 
witnesses,  may  be  proved  under  the  provisions  of  the  second  clause  of  the 
thirty-second  section. (5) 

^^Sb^S^*  '^^  book  must  have  been  kept  in  the  regular  course  of  business.    A  too 

ooMse^f  limited  meaning  must  not  be  given  to  this  part  of  the  section.  Where  one 
"""  of  the  plaintiff's  witnesses,  named  K  T,  stated  in  cross-examination  that  he 
had  formerly  been  employed  by  C  Z)  at  intervab  of  a  week  or  fortnight 
to  make  entries  in  his  (C  Us)  cash-book  relating  to  private  transactions 
which  he  (the  witness)  did  from  C'«  loose  memoranda  or  from  oral  instruc- 
tions given  by  C  ;  and  this  cash-book  was  tendered  in  evidence  :  West, 
J.,  refused  to  receive  it  and  said: — "Under  section  34  of  the  Evidence 
Act  I  do  not  think  this  book  comes  within  the  designation  of  books  of 
account  regularly  kept  in  the  course  of  business.  It  is  &'«  private  account- 
book  entered  up  casually  once  a  week  or  fortnight,  and  with  none  of  the 
claims  to  confidence  that  attach  to  books  entered  up  from  day  to  day 
or  (as  in  banks)  from  hour  to  hour  as  transactions  take  place.  These  only  are, 
I  think,  'regularly  kept  in  the  course  of  business.'  "(6)  But  in  a  recent 
decision,  (7)  the  Privy  Council  have  not  approved  of  the  opinion  thus  ex- 
pressed, holding  that  it  gave  a  much  too  limited  meaning  to  the  section  that 
if  it  were  correct  merchants'  and  bankers'  books  regularly  kept  would  in 
many  cases  be  excluded  from  being  used  as  corroborative  evidence  and  that 
the  time  of  making  the  entries  may  affect  the  value  of  them,  but  should  not, 
if  not  made  from  day  to  day  or  from  hour  to  hour,  make  them  entirely 
irrelevant.  It  is  thus  not  necessary  that  the  entry  should  have  been  made 
at  the  time  of  the  transaction,  provided  that  the  book  has  been  kept  in 
the  regular  course  of  business.     In  the  case  cited  the  course  of  business  in 


biulnaes.' 


(1)  Uhan  Chundtr  v.  Haran  Siriiar,  11  W.   P..,  (B)  f.  «.  32,  ojitt. 

,'>26  (1869),  per  Peacock,  C.J.  (6)  ituneherskatc  Baonji  v.  Sew    lAurumttf 

(2)  Bhog    Hong-Kong    v.    BamanaAen   ChtUy,  Spinning  Company,  i  B.,  676  (1880)  at  p.  683; 
29  C,  334  (1902)  j  «.  c,  4  Bom.  L.  R.,  378.  referred  to  in  Singam  t.  Bharmappa,  S^  B.,  •» 

(3)  Act  VI  of  1882     (Indian  Companies),  •.  (1808). 

1S8.  (7)  Deputy  Commianontr  of  Ban  Banki  v.  ttm 

(i)  Oopee  Mokun  ▼.    Abdool  Bajah,  1  Jur.  N.  Parthad,    27  C,   118  (1899);  1.0.,  4  <X    W.    K. 

B.,  368  (1866).  147. 
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keeping  the  accounts  in  the  office  of  a  talukdari  estate  was  that  monthly 
accounts  were  submitted  by  haimdars  at  the  head  office  where  they  were 
abstracted  and  entered  in  an  account- book,  under  the  date  of  entry,  that 
being  in  some  cases  many  days  after  the  transaction  of  payment  or  receipt  ; 
but  the  entries  were  made  in  their  proper  order,  on  the  authority  of  the 
officer  whose  duty  it  was  to  receive  or  pay  the  money.  It  was  held,  that 
the  entry  in  the  account-book  was  admissible  as  corroborative  evidence 
of  oral  testimony  as  to  the  fact  of  a  payment  for  what  it  was  worth, 
objection  being  only  to  be  made  to  its  weight,  not  to  its  relevance, 
under  this  section. (1)  But  account-books,  though  proved  not  to  have  been 
regularly  kept  in  the  course  of  business,  but  proved  to  have  been  kept  on 
behalf  of  a  firm  of  contractors  by  its  servant  or  agent  appointed  for  that 
purpose,  are  relevant  as  admisaiona  against  the  lirm.(2) 

The  regular  proof  of  books  and  accounts  requires  that  the  clerks  who  Proof  of 
have  kept  those  accounts,  or  some  person  competent  to  speak  to  the  facts,  ****"•"** 
should  be  called  to  prove  that  they  have  been  regularly  kept,  and  to  prove 
their  general  accuracy.(3)  Yet  the  necessity  of  strict  proof  may  be  removed 
by  the  admission  of  the  defendant,  and  the  fact  of  the  absence  by  him  of 
anr  evidence  to  impeach  the  accuracy  of  the  accounts,  the  disputed  items 
being  satisfactorily  accounted  for.(4)  The  section  simply  requires  that  entries 
in  accounts  should,  in  order  to  be  relevant,  be  regularly  kept  in  the  course  of 
business  :  and  although  it  may  be  no  doubt  important  to  show  that  the  per- 
son making  or  dictating  the  entries  had,  or  had  not,  a  personal  knowledge  of 
the  fact  stated,  this  is  a  question  which  affects  the  valve,  not  the  admisaibilittf, 
of  the  entries. (6) 

Jama-wasU-haki  papers  are  accounts  made  up  at  the  end  of  the  year  Jama-wasii- 
showing  the  total  rent  demandable  from  each  raiyat  for  the  current  year,  the  ^"^  p»p«r». 
balance  of  previous  years,  the  amount  collected  during  the  year,  the  balance 
due  at  the  end  thereof,  and  sometimes  an  account  of  the  land  as  well  as 
the  rent.(6)  They  ought  not  to  be  regarded  as  anything  else  than  books  proved 
to  have  been  kept  in  the  regular  course  of  business. (7)  Taken  by  them- 
selves they  are  not  admissible  as  independent  evidence  of  the  amount  of  rent 
mentioned  therein ;  but  it  is  perfectly  right  that  a  person  who  has  pre- 
pared such  papers  on  receiving  payments  of  the  rents  should  refresh  his 
memory  from  such  papers  when  giving  evidence  as  to  the  amount  of  rent 
payable;  when  so  used,  they  are  not  used  as  independent  evidence. "(8) 
In  a  suit  where  the  Lower  Court  found  upon  the  evidence  of  (inter  alia) 
certain  jama-waail-baki  papers  that  the  defendant  had  been  the  plaintiff's 
tenant  at  a  certain  rate  of  rent  and  gave  the  plaintiff  a  decree  for  that  rent, 
it  was  observed  as  follows  : —  ' '  Then  it  is  said  that,  in  the  first  Court,  the 
Munaiff  relied  improperly  on  certain  jatna-UKuil-baki  papers.  These  jama- 
MKuil-haki  papers,  we  all  know,  are  not  evidence  by  themselves.  The  mere 
production  of  such  papers  is  not  enough-  But,  coupled  with  other  evidence, 
these  papers  often  afford  a  very  useful  guide  to  the  truth  in  cases  of  this 

(1)  DtpiUy  CommuMontr,  Bam  BotM  r.  Sam       Books  and  the  books  of  Post  Office  Savings  Banks 
ffiad,  27  O.,  1 18  (1899) ;  s.  c,  4  C.  W.  N.,  147.       and  Honey  Order  Offioca,  v.  Acts  XVIII  of  1891 

(2)  Munekertkow  Beumji  v.     tiew  Mnrunniey       and  I  of  1893. 

Sfimoinf  Co.,  i  B.,  676  (1880).  (6)  g.  v.  Hanmanta,  1  B.,  610  (1877),  at  p.  616. 

(1)  Dmarka  I)ou  r.  Jankee  Doet,  6  H.  I.  A.,  88  (6)  Field,  Et.,  4th  Ed.,  Ajyji'ndix. 

(1865)  at  p.  98.  (7)  Bam  Latt  t.  Tata  aoondaxi,  7  W.  R.  2g0. 

(4)  n.  .■  as  to  the  production  of  aocount-books  (1867) ;  Kkeero  Mont*  t.  Bt»joy  Qoimd,  7  W.  R. 

is  eridence,  and   famishing    copies   of   entries  S33  (1867);  £ee^>y  OoMnd  t.  fAMioo  itoy,  10  W. 

r.  M.   06  and    141A,  Oiv.    Pro.   Code:   in  the  R..  201  (1868);  Jaoksoo,  J.,  doubting, 

case  of  numerous  and  balky  acoounta,  v.  s.   65,  (8)  Akhill  Chandra  v.  iVayii,  10  C,  248  (1883) ; 

«l  (;),  roH,  and  is.  304,  395,  Civ.  Pro.  Code  (Com-  and  see  Mahonui  Makmood  r.  Bafar  Ali,  11  C, 

to  examine  accounts):  as  to  Bankers'  400  (1885). 

W,  LB  16 

Digitized  by  LjOOQIC 


242  BOOKS  UK  ACCOUNT.  [s.  34.] 

kind  ;  and  it  is  only  right  that  those  who  have  been  collecting  cent  with  the 
assistance  of  such  papers  should  produce  them  in  Court." (1)  And  in  a 
8uit(2)  for  arrears  of  rent  at  an  enhanced  rate  it  was  said  : — "  The  appel- 
lant's pleader  contends  that  the  jama-ipagil-baJn  papers  under  the  Evidence 
Act  of  1872  are  no  longer  regarded  as  corroborative  evidence,  and  that,  there- 
fore, the  Judge  has  taken  a  wrong  view  of  the  weight  which  should  be  attached 
to  them.  But  we  would  observe  that,  with  the  exception  of  one  case,  Btlad 
Khanv.  Rash  Beharee{3)  we  are  not  aware  of  any  case  in  which  this  Court  has 
regarded  jama-tvasU-baki  papers  in  a  different  light.  In  fact,  so  far  as  my  ovn 
individual  experience  goes  as  a  Judge  of  this  Court,  I  have  never  known  them 
to  be  looked  upon  as  anything  else.  It  seems  to  us,  moreover,  that  the  terms 
of  section  34  of  the  Evidence  Act  do  not  give  such  papers  any  weight  beyond 
that  of  corroborative  evidence. "(4) 
^^iSi  "*  With  regard  to  the  value  to   be  attached  to  these  papers,  there  have  been 

papers.  varying  decisions.     In  a  suit  for  possession  on   the   allegation  of  wrongful 

dispossession,  it  was  said  : — ^^Jama-tpofil-baki  papers  in  a  case  of  this  land 
are  really  of  very  little  consequence  or  value,  as  it  is  a  matter  of  perfect 
case  for  either  party  in  the  suit  to  produce  any  number  of  such  papers  :  the 
absence  of  particular  papers  of  this  kind  does  not  appear  to  be  a  very  mateml 
omission. "(5)  In  the  case  of  AUyat  Chinaman  v.  JuggtU  Chunder{6)  the 
Court(7)  remarked  as  follows :  ' '  But  it  is  contended  their  allegations  are  corro- 
borated by  the  jama-wuil-baki  papers  filed  by  the  respondent,  in  which  the 
names  of  these  raiyatt  are  entered.  Now,  we  observe  that  such  a  document 
— a  private  memorandum  made  for  the  zemindar's  own  use  and  by  his  own 
servants — must  be  looked  upon  with  great  suspicion,  for  nothing  could  be 
easier  in  a  case  like  the  present  than  to  supplement  defective  oral  evidence  by 
the  production  of  a  document  which  could  be  manufactured  at  any  time  and 
to  any  required  pattern.  Has  then  this  document  been  attested  f  We  think 
not.  Doubtless  a  person  calling  himself  a  kurhun^t  muharrir  has  been  produced 
to  depose  to  ICa  (the  tehsildar's)  signature  to  this  particular  paper ;  but 
the  tehsildar  himself  has  not  been  examined,  and  it  is  not  pretended  that  the 
man  is  either  dead  or  unable  to  depose.  The  best  evidence  was  required  to 
prove  a  document  so  naturally  open  to  suspicion,  and  that  evidence  has  not 
been  given."  In  a  subsequent  ca8e,(8)  Norman,  J.,  referring  to  this  case, 
said  :  "  As  to  the  value  of  jama-wasU-haki  papers  as  evidence  in  rent-suits 
for  the  zemindar,  the  Deputy  Collector  quotes  a  passage  from  the  5th  Volume 
of  the  Weekly  Reporter,  p.  243,  and  treats  it  as  if  the  language  applied  to  all 
jatna-wasU-hahis.  But  there  is  a  wide  dbtinction  between  the  case  with 
which  the  learned  Judges  were  then  dealing,  and  to  which  they  appUed 
their  remarks,  and  the  .present.  Here  we  have  a  series  of  jama-wa»U-hahit 
apparently  regularly  kept  for  ten  years,  vith  one  gap,  from  1249  to  1258. 
There  is  a  single  paper  unattested,  the  writer  of  which  was  not  called  and 
his  absence  not  accounted  for.  Of  course,  all  books  of  account  and  entries 
made  by  or  on  behalf  of  a  party  when  produced  as  evidence  in  his  favour 
must  be  received  with  caution  ;  but  there  seems  to  be  no  reason  why  a 
series  of  collection-accounts,  or  jama-voasU-haki  papers,  appearing  to  be 
regularly  kept,  should  not  be  entitled  to  credit  on  the  same  prmciple  as  other 
contemporary  records  made  and  kept  by  the  party  producing  them  in  the 

(1)  AoiuAan  Bibtt  r.  Hurray  Krialo,  8  C,  931  (6)  Sheo  Suhag*  v.  Ooodur  Boy,  8  W.  It.,  3tt 
^1882),  per  GarUi,  0.  J.  (1867),  per  Jaokwo,  J. ;   but  Me  Bmulm*  fOcc 

(2)  Sumomoyi  t.    Johur    Mahtimtd,    10  C.  L.  v.  Hiirray  Kritio,  8  C.,  92«,  supra. 
R.,  fM  (1882).  (6)  6  W.  R.,  S12  (1866). 

(8)  22  W.  R.,  M9,  T.  anU,  p.  238..  (7)  phear  and  Olovar,  JJ. 

(4)  lb.  at  p.  fi40  ptr  Prineep  and  Bosn,  JJ.  ;  (8)  Kheero  Monee  v.  Bejoy  OobimA.  7_W.  R.. 

tot  ne  ante,  238  and  Note.  533  (1367). 
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oidioary  course  of  his  business."  In  a  ca8e,(l)  where,  in  oidei  to  rebut 
the  piesomption  in  favour  of  a  permanent  tenure  created  by  the  fourth 
section,  Act  X  of  1869,  the  fact  of  the  rate  at  which  rent  was  paid 
having  varied,  was  the  fact  sought  to  be  proved  by  jama-vnsU-haki 
»nd  similar  papers,  it  was  observed  :— "  The  Judge  (of  the  Lower  Court) 
allades  to  the  evidence  of  the  gomastahs  who  filed  or  attested  certain 
papers  of  the  zemindar.  Such  papers,  we  need  hardly  observe,  cannot 
incoHleslablif  prove  variations  in  a  raiyafa  jama,  unless  it  can  be  shown  not 
merely  that  the  jatna-wasil-baki  and  similar  papers  show  a  varying  rate, 
but  that  the  raiyat  has  paid  at  a  varying  rate,  otherwise  every  raiyat 
would  be  at  the  mercy  of  a  zemindar  or  his  agents.  The  Judge  says  that 
the  witnesses  attest  these  papers,  but  he  does  not  say  how  he  considers  the 
roiyatt  bound  by  them. (2) 

The  jamabandi  shows  the  quantity  of  land  held  by  each  cultivator,  its  jamabandi 
different  qualities  (i.e.,  what  is  grown  upon  it),  the  rate  of  rent  for  each  ^Sw?*' 
kind  of  land,  the  total  rent  for  all  the  land  of  that  particular  kind  in  each 
cultivator's  possession,  and,  lastly,  the  grand  total  for  all  the  lands  of 
every  kind  held  by  him. (3)  Many  of  the  following  cases  were  decided 
ooder  the  law  as  it  ^tood  prior  to  the  passing  of  this  Act.  In  Oujjo  Koer 
^.  Aalay  Ahmed,(i)  D.  N.  Mitter,  J.,  said:  "The  jamabandi  paper  may 
be  only  used  as  corroborative  evidence,  viz.,  of  the  same  value  as  that 
which  is  attached  to  books  of  account  under  Act  II  of  1866.  These  papers 
veie  admittedly  prepared  by  the  zemindar's  own  agent  in  the  absence  of 
the  raiyats,  and  if  the  mere  fact  of  the  agent  coming  forward  to  swear 
that  he  wrote  the  papers  is  to  justify  a  Court  accepting  every  fact  recited 
theran  as  true  against  the  raiyats,  no  raiyat  in  this  ooontry  would  be 
safe."  And  where  certain  jamabandi  papers  prepared  by  a  former  jntwari 
were  produced  in  order  to  show  the  rent  paid  by  the  defendant  during  previous 
years,  Phear,  J.,  said :  "  Had  the  former  jmlwari  come  forward  as  a  witness  and 
sworn  that  he  had  collected  rent  from  the  defendant  at  the  rate  shown  in  the 
jamabandi  and  that  the  jamabandi  was  his  own  record  of  the  fact,  then  this 
would  have  afforded  very  material  evidence  in  support  of  the  plaintiff's  claim; 
butthis  man  is  not  called,  and  his  ;ama6arMft  papers  without  him  arevalue- 
le«s.''(5)  Jamahandi  papers  for  the  year  in  respect  of  which  rent  is  claimed, 
made  out  by  the  officers  of  the  person  claiming  the  rent,  cannot  be  evidence  of 
his  right  to  that  which  they  set  forth  ;  though  the  evidence  of  the  pattoari  (as 
Wing  the  officer  usually  charged  with  the  duty  of  collecting  rent)  as  to  the 
»mowats  collected  in  previous  years,  corroborated  by  the  jamabandit  of  those 
years,  would  be  about  as  conclusive  in  respect  of  the  claim  as  it  well  could 
be.(6)  But  where  the  raiyats  signed  a  jamabandi  they  were  held  to  be  bound 
by  it.(7)  A  tenant  cannot  be  sued  for  enhancea  rent  upon  a  jamabandi  to  the 
terms  of  which  he  has  not  con8ente(..(8)     As   to  Jaibaki,(9)    T8m-navi8i,{\0) 


(I)  Oofal  ilHndvl    V.  Sobo   Ku,ht»,  5  W.  K.  Mahloon  fiO    W.  R.,  171  (1873). 

<Act  X),  83  (18M).  (7)  WaUOK  *  Co.  v.  Mokendru  Nath,  23  VV.  R., 

IJ)  lb.  at  p.  84  J  but  see  Shib  Perthad  v.    Pro-  438  (1878). 

miUu  Salk,  10  W.  R.,  193  (1868);  and    BOatt  (8)  Emyeloolah  Utah  y.   Xcbo  Coomar,  20  W. 

Kkn  *.  BaA  BeKari,  supra.  R.,  207  (1873) ;  Reaxooddeen  Mahommed  v.  He- 

P)  Field,  Et.,  4th  F^.,  Appendix,  730.  Alpine,  22  W.  R.,  640  (1874) ;  both  followed  in 

(t)  14  W.  B.,   474  (1871);  8.C.,  0  B.  L.   R.,  .4kthaya  Kumar  v.  ShamaCh»m,l«C,  666  {18»9]. 

Arp.,  82 :  and  see  ChanxarMt  Bibee  v.  Aytnoohk  (9)  Boidonath  Parooyt  t.  Rtt—ieh    Latt,  9  W. 

S^dar,  9  W.  R.,  451  (1888).  R.,  274  (1808). 

(S)  Bhyfwa*  DM  t.  Skeo  Munfvl,  22  W.  R.,  (10) /'erruMonT.Oocernment,  9  W.  B.,  108(1868); 

SM  (1874).  Farquharton  y.  DtoarUanath  Sing,   8  B.   L.   R., 

(«)  BtatmUkarte  SokM  v.  TooiMy,  20  W.  R.,  504  (1871);    8.o.,  14  M.  I.  A.,   2S9;    Brtkine  v. 

442  (1873);     and  see  Kt«k<ir<  Don  v.   Pamn  Oor«rnm«ia,  8  W.  R.,  232  (1867). 
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[8.35.] 


Bel*T»nejr 

of  antry  in 

pablio  r*- 

oordmade 

Inperform- 

anosof 

duty. 


Settlement  Behari  and  Av>argha,(l)  Ha9tabttd,{2)  and  Kanungo{S)  papers,  «ee 
cases  cited  below. (4) 

35.  An  entry  in  any  public  or  other  official  book,  re- 
gister, or  record,  stating  a  fact  in  issue  or  relevant  fact,  and 
made  by  a  public  servant  in  the  discharge  of  his  official 
duty,  or  by  any  other  person  in  performance  of  a  duty 
specially  enjoined  by  the  law  of  the  country  in  which  such 
book,  register,  or  record  is  kept,  is  itself  a  relevant  fact. 

Principle. — The  principle  upon  which  the  entries  mentioned  in  this  sec- 
tion are  received  in  evidence  depends  upon  the  ptAlic  duty  of  the  person  who 
keeps  the  book,  re^ster  or  reconl  to  make  such  entries  after  satisfying  kimtdf 
of  their  truth.  It  is  not  that  the  writer  makes  them  contemporaneously, 
or  of  his  own  knowledge,  (5)  for  no  person  in  a  private  capacity  can  make 
such  entries(6)  They  are  admissible  though  not  confirmed  by  oath  or  cross- 
examination,  partly  because  they  are  required  by  law  to  he  kept  and  are  m«de 
by  authorized  and  accredited  persons  appointed  for  the  purpose  and  under  the 
sanction  of  official  duty,  partly  on  account  of  the  publicity  of  the  subject- 
matter,  and  in  some  instances  of  their  antiquity.  Moreover,  as  the  facts 
stated  in  these  entries  are  of  a  public  nature,  it  would  often  be  difficult  to 
prove  them  by  means  of  sworn  witnes8es.(7) 


SB.  66  (e),  (/)■  77  (Proof  of  pvblic  documentt.) 
a.  74  (DefinitioH  of   "public  doeumentt.") 
as.  76,  77  (Certified  copies  of  public  docu- 
ments.) 


9.  78  {Proof  of  certain  offieiol  doamesU.) 
s.  79  {Oenuineness  of  certified  eopits.) 
8.  81  [Qenuinenesa    of  documents  itrtcltd 
to  be  kept  by  law.) 


Public  and  oflScial  bookx,  registers,  and  records : —Marriage  Register8(8)  :— Act*  XV 
of  1865  {Parti  Marriaye  and  Divores),  ss.  6,  8,  an)  Schedule  :  III  of  1872  (lTon-Christia» 
Marriagt),  88.  13,  13A,  14,  and  Schedule  III  :  XV  ot  1912  (Christian  Marriage),  as.  38,  30, 
31,  .%-37,  .51,  82,  79,  80,  and  Schedule*  III,  IV:  14  ft  15  Vio.  Cap.  40;  AcU  VIof  18» 
(Ssgistration  of  Births,  deaths,  and  Marriages),  S8  7,  9,  32-35A;  I  of  I876(B.C.)(Jr«Jk»•■ 
>^«da»  Uarriag»s).(V)  Bii-th  and  Death  Registers  :— Act  VI  of  1886  (ICegistration  of  Birtkt, 
Deaths  and  Marriages),  m.  1,9,  18,2-2,26,  28,  32— 33A.  Registers  or  Iteoords  of  Bsptiiis, 
Naming,  Dedication,  Bui-ial :— Act  VIof  1886  (rapra),  s«.  32— 35A.  Registers  directed  to  >)e 
kept  by  the  Indian  Kegistration  Art:- Act  III  of  1877  {Indian  Bsgistration),  Part  XI.(10 


(1)  Bnnwarry  UU  v.  Forlong,  9  W.  R.,  239 
(1868). 

(2)  Sam  tiarting  v.  Tripoora  Soondnret,  9  \V. 
B.,  lOS  (1868). 

(3)  Khtero  ilantt  v.  Bttjoy  GMnd,  7  \V.  R.,  633 
(1867);  tinnd  Duntpat  v.  Tarn  Chand,  2  \V. 
R.,  (Act  X),  13  (186S);  DtcarbanaA  Chucltrbutli/ 
r.  Tara  Soonduri,  8  W.  U.,  617  (1867). 

(4)  And  V.   Field,  Ev.,  217,  218. 

(6)  The  dictum  of  Garth,  C.  J.,  which  apiiears' 
to  be  to  the  contrary  in  Sarneati  Dan  v,  Dhanpal 
Singh,  9  C,  434  (1882),  was  dissented  from  in 
Skothi  Bhooaun  v.  Oirtth  Clnaukr,  20  C,  940 
(1893),  and  is,  it  is  submitted,  opposed  to  the 
decision  of  the  Privy  Council  in  Ltkraj  Kuar  v. 
Mahpal  Singh,  6  C'al.,  744,  781.  763  (1879);  <f. 
also  acceptance  o{  this  principle  in  b.i.  19  A,  20, 
21  of  Act  VI  of  188G  (Registration  of  Births, 
Deaths,  and  Marriages),  post. 


(6)  Phipson,  Ev.,  3rd  Ed.,  298;  Dto  v.  ■i* 
ireirt,  15  Q.  B.,  7M,  per  Erie,  J.;  Slurla  t.  frtait 
5  App.  C'as.,  62J-  644  ;  Lydl  v.  Kemmedg,  »  U 
T.,  647  ;  Ukraj  Kuar  v.  Makpat  Simgh,  ante. 

(7)  Starkie,  Ev.,  272, 278 ;  Taylor,  Ev.,  j  I Wl 
see  remarks  of  Privy  Count  il  in  Sajth  Bm- 
marautf  v.  Sangatamy  Mudoly,  6  M.  1.  A.,  at  p. 
249  (1866).  Samar  Damdh  \.  Juggml  Kidtt 
23  C,  370,  371. 

(8)  Stt  also  following  repealed  Acts :  V  of  lU! 
(Marriage  by  Registrars),  ss.  41,  81,  49;  XX^ 
of  1864  (Marriage  of  Christians) ;  V  of  1861^  a 
44  (Marriage  of  Christians). 

(9)  V.  Khadem  .AK  t.  Tojimunmiua,  IOC, NT 
(1884). 

(10)  £m  also  repealed  Acts :  VIII  of  1871;  XI 
of  1866 ;  XVI  of  1864  ;  XI  of  igsi ;  XTIB  d 
1847  ;  IV  of  184fi :  XIX  of  1843 ;  I  of  ISO;  >sl 
XXX  of  1838. 
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Log-books: -Act  I  of  1859  (Mtrehant  Statmn),  ss.  103-108;  17  ft  18  Vic,  Gap.  104  (M«rehata 
Shipping  Act),  as.  280—285.  Ren^sten  of  Printing:  Presses,  Newspapers  and  books  Published 
in  India  :— Act  XXV  of  1867  (Printing  Prsttu  and  Newtpapcn),  ss.  6—8,  and  Part  V 
(Registry  of  Copyright):— Act  XX  of  1817  (Gopyright).  ss.  .3,  5,  6,  11,  14.  Registers  of 
loventions  and  De<i((n8(I):— Act  V  of  1888  (Inventiont  and  Designs),  ss.  12 — 14,  52,  61. 
Registers  of  Literary,  Scientific  and  Charitable  Soc!etie8:—Aot  XXI  of  1860  [Rsgistration 
of  Soei«ties).  Registers  of  Companies:— Act  VI  of  1882  (/tuiian  Cotnpaniss),  ss.  47,  60,  68, 
70  :  Part  V  and  pa*tim.(2)  Register  of  British  Ships  :— Act  X  of  1841  {SMp  Btgistry), 
ss.4  ;17&1S  Vic,  Cap.  104  (Merchant  SMpping  Act) ;  ViwiorAi  ot  Rights:— Act  XVII  of 
1887  (Pui^ab  LoMi  Revenue) :  N.-W.  P.  Act  III  of  1901.  (N.-W.  P.  Land  Revenue).  Settle- 
ment Record  :-Beng.  Reg.  VII  of  1822,  cl.  9,  s.  9.  Register  of  Teaures  :— Act  II  of  1869 
(B.  C.)  (CAoto  Nagpur  Tenwre).(%)  Reguters  :~Act  VII  (B.  C.)  of  1876  ("  Bengal  Land 
Registration. ")(*)  Registers  of  Common  and  Special  Registry  :— Act  XI  of  \9Sa  (Saies  for 
Arrears  of  Revenue,  Lower  Provine»s),  thirty-ninth  section.(5). 

Taylor.  Ev.,  §§  1591-1585.   in4-1780  ;  Powell,  Bv..  857-.%4  ;  Roscoe  N.  P.  ff  24-129, 
209-216 :  Steph.  Dig.,  Art.  .34  ;  Phipson,  Bv.,  3rd  Bd.,  298. 

OOMMBNTART. 

The  Act  does  not  contain  any  definition  of  either  of  the  terms  ' '  public  "  ".Pabuc; 
or  ' '  official "  orof  a  "  public  servant ";  but  for  the  purposes  of  interpretation  ••  85$?^ 
reference  may  be  made  to  the  8eventy-fourth(6)  and  seventy-eighth  sections, 
fott,  and  to  section  21  of  the  Penal  Code  in  which  the  term  "  public 
servant ' '  is  defined.  Certain  Acts  declare  that  the  officers  appointed  under 
them  are  to  be  deemed  "  public  servants."  Thus,  every  Regutrar  of  Births 
and  Deaths  appointed  under  Act  VI  of  1886  is  deemed  to  be  a  "  public 
servant  "  witUn  the  meaning  of  the  Indian  Penal  Code.  (7)  So  also  are 
census  officers, (8)  and  registering  officers  appointed  under  Act  III  of  1877.(9) 
It  has  been  queried  whether  the  section  applies  to  an  entry  in  a  public 
register  or  record  kept  outside  British  India.(IO) 

This  section  in  the  main  follows,  but  somewhat  extends  the  English  law 
on  the  same  subject.(ll)  The  book,  register  or  record  must  either  be  a  public 
or  an  official  one  ;  it  must  be  one  which  the  law  requires  to  be  kept  for  the 
benefit  or  information  of  the  public  :(12)  where  so  kept  for  information,  the 
public  having  access  thereto  are  not  necessarily  all  the  world,  but  may  be 
limited.(13)  A  "  public  document  "  has  been  defined  to  be  a  document  that 
is  made  for  the  purpose  of  the  public  making  use  of  it — especially  where  there  is 
a  jadicial  or  ^tKMt-judicial  duty  to  inquire.  Its  very  object  must  be  that  the 
public,  all  persons  concerned  in  it,  may  have  access  to  it. (14)  Registers  kept 
under  private  authority  for  the  benefit  or  information  of  private  individuals 
are  inadmissible. (15)    Two  classes  of  entries  are  contemplated  by  this  section : 

(I)  8«<  also  repealed  Acts XV  of  18S9  (Patents);  withstanding  anything  to    the    contrary  in  the 

aad  Xni  of  1872  (Patterns  and  Designs).  Evidence  Act,  Records  of  Census  are  not  admis- 

(5)  V.  Bam    Da»  v.  Official    Liquidator,  9  A.,  siblc  in  evidence  in   any  civil   proceeding  or  any 
386  (1887).  proceeding    under    Chapters    12    or  36   of    the 

(3)  V.  Kirpal  Xarain  v.  Suturmmi,  19  0.,  99  ;       Criminal  Procedure  Code  (Act     XVII    of    1890, 
Perttb  Viai  v.  Man  Dae,  22  C,  112  (1894).  ».  12). 

(4)  T.  foei  cases  nnder  this  Act.  (9)  Act  III  of    1877.  s.  84  (Indian  Registra- 
(fi)  V.  iMUtvnarain  CMalinpadkya  v.  >}oracho)id       tion). 

Oowsaty.  9  Cal.,  11«  (1882).  (10)  Ponmmmal  v.  SuiuUiram  Pittai,    23  M., 

(6)  See  SomoT  Daeadh  v.  Juggul   Ki'hori,  23       499(1900). 

C,  MH,  3l»(189»).  (11)  V.  Field,  Ev.   221, 

(7)  Act  VI    of  1886,  s.  H.     A  Manager  of  an  (12)  Taylor,  Ev.,  §  1592,  and  cases  there  cited 
Mitat«  employed  under  the  Court  of  Wards  has  (13)  Sturla  v.   FrKrii,  5  App.  Cas.,  643. 
been  held  to  be  a  public  servant  under  the  Penal  (14)  lb. 

Code.  S.  V.  Matfuna  Prasai,  21  A.,  127  (1898);  (15)  Taylor,  Ev.,  J  1692  rf  esq.,  and  cases  there 

B.  T.  BiOn,  86  A.,  542  (1904)  [Qorait].  cited.     See  Baij  Hath  v.  AuMu   Mahton,  18  C, 

(8)  Act  XVn  of  1890  (Censns).  s.     13.    Not-       584  (18911. 
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(a)  by  public  servants,  (6)  by  persons  other  than  public  servants.  In  the  case 
of  the  latter  the  duty  to  make  the  entry  must  be  x-pecinUy  enjoined  by  the  law 
of  the  country  in  which  the  book,  register,  or  record  is  kept  (the  section  thus 
includes  British,  foreign  or  colonial  register)  ;(1)  in  the  case  of  entries  by  the 
former  it  is  sufficient  for  their  admissibility  that  they  have  been  made  in 
discharge  of  official  duty.  But  in  either  case,  as  well  in  India  as  in  England, 
the  entry  must  have  been  made  by  a  person  whose  duty  it  was  to  make  it- 
Provision,  however,  is  made  by  Act  VI  of  1 886  for  the  admission  in  evideace 
under  certain  conditions  of  certain  records  and  registers  made  otherwise  than 
in  the  performance  of  a  duty  specially  enjoined(2)  (v.  po«().  In  England  it  hai 
been  held  that  the  entries  should  be  made  promptly  or  at  least  without  sach 
long  delay  as  to  impair  their  credibility.  Thus  an  entry  made  more  than  a 
year  after  the  event  has  been  rejected. (3)  In  India  such  delay  will  go  to  the 
weight  of  evidence  only.  Errors,  erasures,  alterations  and  minor  irregulari- 
ties affect  the  weight  and  not  the  admissibility  of  the  entries.(4)  So  also 
the  fact  that  the  entry  is  to  the  interest  of  the  officer  or  body  keeping  the 
regi8ter.(5)  Where  objection  was  taken  to  the  reception  in  evidence  of 
certain  village-papers  directed  to  be  made  by  Reg.  VII  of  1822,  on  the  ground 
that  they  were  not  prepared  or  attested  by  the  Settlement  Officer  in  pereon 
as  required  by  law,  the  Privy  Council  said  •'  "When  documents  are  found  to 
be  recorded  as  being  properly  made  up  and  when  they  are  found  to  be  acted 
upon  as  authentic  records,  the  rule  of  law  is  to  presume  that  everything  had 
been  rightly  done  in  their  preparation  unless  the  contrary  appears. "(6) 
haid admla-  '^^  ^his  last  case  it  was  also  held,  on  the  question  whether  there  did  ordid 
slbleornot.  not  exist  a  custom  in  the  Bahrulia  clan  in  Oudh  excluding  daughters  from 
inheriting,  that  entries  in  a  umjib-ul-arz  were  properly  admitted  to  prove  this 
custom,  this  custom  being  a  usage  of  the  kind  which  Settlement  Officers  were 
required  by  Reg.  VII  of  1822  to  ascertain  and  record.(7)  A  wajib-vl-an  being 
an  official  village- record  is  always  admissible  in  evidance,  though  its  weight 
may  be  very  slight  or  considerable  according  to  circumstances/(8)  A  tnjib- 
til-arz  prepared  and  attested  according  to  law  is  prim^  facie  evidence  of  the 
existence  of  any  custom  of  pre-emption  which  it  records.  It  is  a  document 
of  a  public  character  which  is  prepared  with  all  publicity,  and  accepted  by 
the  Courts  as  sufficiently  strong  evidence  of  the  existence  of  any  custom  record- 
ed in  it  so  as  to  cast  upon  parties  denying  the  custom  the  burden  of  proof  .(9) 
In  a  suit  for  possession  of  a  fishery,  an  admission  made  by  the  defendant's  pre- 
decessor in  title  in  a  written  statement  filed  in  a  previous  suit  was  allowed  to 


(1)  With  regard  to  the  books  rMognised  «»  offi-  isting  local  custom:  nf  the  foUowing  cmm:— 
ci»l  registers  and  pablio  documents  in  England.  /set  Sixth  v.  Ounga,  2  A.,  876  (1880):  Jfaba- 
«ee  Taylor,  Ev..  s.  ISSS  el  ttq.:  Rosroe,  N.  P.  imad  HavMtH  t.  Huitna  Lai,  8  A.,  434  (IgWi: 
Ev.,  124—120,  209— 219;  in  particular  as  to  Dfokinandun  v.  Sri  Rom,  12  A..  257  (l8S»i 
births,  deaths,  and  marriages  in  India,  pp.  127,  SvperundAtcafa  Pramd  r.  OanuvUnni'  P**«^ 
128.  Itatettff  r.  BalcUff,  1  St.  *  Tr.,  4«7 :  IS  A.,  147  (1893);  Vma  Partltad  v.  Os*A«r 
(Iwen't  Proctor  t.  fry,  4  P.  D.,  230 ;  14  ft  IS  Vic,  Singh,  16  C,  20  (1887) :  SaShv  Sahm  t.  «s^  «i^ 
Cap.  40,  s.  11  J  42  ft  43  Vie.  Cap.  8.  1«  A.,  40  (1894) ;   Gantiihmiim  Promd  t.  Sff- 

(2)  Act  VI  of  1886  (Registration  of  Birtlis.  Hndhwaja  Prtuad,  8  C.  W.  X.,  33  (UOO);  •• 
Deaths,  and  Marriages),  s.  3S.  c.,  23   A.,    37  ;  AU    Satir  r.  .Voait  (Tmi,  S 

(3)  Doe  T.  Bray,  8  B.  ft  C  813.  A.,  90  (1902) ;    Asm  Samp  v.    SHal   Priod.  I 

(4)  Igett  r.  Kennedy,  14  App.  Cas.,  437.  Ah  AU.  L.  J.,  878(1904):  s.  c,  26  A..  649.  [Estn* 
to  the  eorreotion  of  errors  in  registers  under  Act  in  tmfib-til'arz.  Entry  ^'iiwl  fade  nidBK* 
VI  of  1886,  V.  s.  28  of  that  Act.  under  this  section  of  existence  of  oustom] :  (Md 

(6)  Stnrta  t.  Fretda,  6  App.  Ca«  ,  643 ;    Irieh  DiehU  v.  Maharaj  DichU,  2  AU.  f..  J.,  790  (190Ol 

Soeitty  t.  Derry,  IS  0,  ft  B.,  641.  (8)  Mnhammad   Imam   t.    Sardar   lliuai*.  I 

(6)  Utraj  Knar  ▼.    Mahpol  Singh,  762,  orite.  C.  W.  N*..  737  (1898). 

(7)  /*.  A  tin/tftHitan  is  primd  faeir  evidence  (9)  AU  Satir  v.  Manii  (hand,  26  A.,  •*,  * 
of  nutom  :  its  object  is  to  snpplv  n  record  of  ex-  (1908). 
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be  proved  under  this  section  by  the  production  of  the  decree  in  such  previous 
suit,  it  being  the  duty  of  the  Court  under  the  old  practice  of  Mofussil  Courts 
to  enter  in  the  decree  an  abstract  of  the  pleadings  in  each  case.(l)  Quinquen- 
Dial  papers  were  rejected  by  the  Lower  Court  :  the  latter  was  ordered  to  take 
these  into  consideration  on  the  remand  of  the  ca8e.(2)  Revenue- registers  in  the 
iladras  Presidency,  judgments,  and  other  public  records  were  admitted  in 
Byathamma  v.  Avulta.{3)  The  measurement-papers  prepared  by  Butwara 
Ameen  do  not,(4)  but  chittahs  of  the  revenue-survey  do,  (5)  come  within  the 
description  given  in  this  section.  A  certificate  of  guardianship  is  a  document 
vrhich  is  issued  to  a  person  appointing  him  the  guardian  of  a  certain  person 
on  the  ground  that  that  person  is  a  minor.  This  certificate  is  neither  a  book 
nor  a  register,  nor  a  record  kept  by  any  officer  in  accordance  with  any  law,  but 
is  a  certificate,  as  it  professes  to  be,  of  which  there  is  only  this  one,  and  which 
is  not  a  public  record  or  register  of  any  kind,  but  is  a  document  issued  to  a  par- 
ticular person,  giving  to  that  particular  person,  and  only  to  him,  a  particular 
kind  of  authority.  It  is  no  evidence  of  minority  under  this  8ection(6).  A  tew 
ihana  register  (so  called  from  the  number  of  columns  in  the  statement  or 
register)  prepared  by  a  patteari  under  rules  framed  by  the  Board  of  Revenue 
under  section  16  of  Regulation  XII  of  1 81 7,  is  not  a  public  document,  nor  is  the 
valwari  preparing  the  same  a  public  servant.  It  is  a  document  prepared  in 
the  zemindar's  sherista  by  the  patwari  who  is  paid  by  the  zemindar  but  ap- 
proved by  the  Collector.  These  registers  are  no  doubt  kept  for  the  informa- 
tion of  the  Collector,  but  that  does  not  make  them  binding  as  official  records 
of  the  facts  contained  in  them. (7)  Copies  of  judgments  have  been  admitted 
under  this  section.(8)  Statements  of  facts  made  by  a  Settlement  Officer  in 
the  column  of  remarks  in  the  dharepatrak  are  admbsible  as  being  entries  in  a 
public  record  stating  facts,  and  made  by  a  public  servant  in  the  discharge  of 
his  official  duty  ;  but  the  opinion  of  the  survey-officer  as  evidenced  by  the 
effect  of  the  dharepatrak  a,nd  the  place  assigned  to  the  defendant's  ances- 
tor in  it,  the  survey-officer  not  being  at  that  time  invested  with  authority  to 
decide  questions  of  tenure  between  the  khot  and  his  tenants,  is  not,  even  if 
tenilarly  recorded,  admis8ible(9).  A  statement  of  a  witness  to  a  police- 
officer  under  the  provisions  of  section  162  of  the  Criminal  Procedure  Code, 
reduced  to  writing,  is  not  a  record  within  the  meaning  of  this  section.(10) 

In  a  case  in  which  the  question  was  as  to  the  existence  of  a  customary 
right  and  certain  reports  of  former  Collectors  on  the  subject  of  this  right,  made 
under  sections  10  and  11  of  Mad.  Reg.  VII  of  1817,  were  used  in  evidence,  the 
Privy  Council  said  : — "  Their  Lordships  think  it  must  be  conceded  that  when 
these  reports  express  opinions  on  the  private  rights  of  parties,  such  opinion 
are  not  to  be  regarded  as  having  judicial  authority  or  force.  But  being  the  re- 
ports of  public  officers  made  in  the  course  of  duty  and  under  stattttalle  au^ 
thority,  they  are  entitled  to  great  consideration,  so  far  as  they  supply  inform- 
ation of  official  proceedings  and  historical  facts,  and  also  in  so  far  as  they  are 
relevant  to  explain  the  conduct  and  acts  of  parties  in  relation  to  them  and  the 

(1)  pHrbtUii  Oattiy.  Pnrnn  Chiinier,  9  C,  SSa  (6)  Satit  Clmnder  v.  Moktndra  Lai,  17  C,  849 
II883) :  followed  in  Byathamma  v.  AvuUa,  15  M.,  (1890) ;  followed  in  Ounjra  K«ar  v.  Ablakk  Panie. 
23  (1891):  and  Thama  v.  Kondan,  15  H.,  378:       18  A.,  478  (1896). 

rf.    SiAraman^H  v.    Parawatwaran,  11   M.,  12  (7)  Baij  Nalh  v.  Svkku  .Vaklmi,  18  C,  634 

(1887).  (1891) ;  followed  in  Somar  Potaih  v.  Jofultitort 

(2)  Hkofki   Bhomun  v.  Orith    Chundfr,  20  ('.,       SinfA,  23  C,  366  (189S). 

942  (1893).  (8)  KrithmMni  Ayyaiigar  v.  Rajagopala  Ay- 

(3)  15  M.,  24.  26.  lupra.  ijanfar,  18  M.,  73.  78  (1895). 

(4)  J/o*i  Ckowdkry  v.  Phiro  Mitmuin,  6  C.  (9)  Maihavrao  Appaji  v.  /'«>»ot-,  21  B.,  696 
U  K.,  139  (1880).  (1896). 

(5)  Ormdlra  Chandra  v.  Sajtnihv  Nalh,  I  V.  (10)  /«afr  Jfaiufrrl  r.  A.,  o  C.  W.  X.,  65  (1900) 
W.  X.,  5J0,  5.18  (1897).  ».  0.,  28  C,  348. 
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proceedings  of  the  Government  founded  upon  them. "(1)  A  single  document 
may  be  a  public  record  within  the  meaning  of  this  section,  and  a  report  made  by 
District  Officer  in  the  discharge  of  his  duty  as  such  officer  is  accordingly 
admissible  in  evidence  .(2)  A  document  purporting  to  be  a  certified  copy  ol 
a  will  taken  from  the  Protocol  of  Record  in  Ceylon  was  held  not  to  b« 
admissible  under  this  section.  (3) 

If  the  entry  states  a  relevant  fact,  then  the  entry  having  stated  that 
relevant  fact,  the  entry  itself  becomes  hy  force  of  the  section  a  relevant  fact; 
that  is  to  say,  it  may  be  given  in  evidence  as  a  relevant  fact,  becanse  being 
made  by  a  public  officer  or  other  person  in  performance  of  a  special  duty  it 
contains  an  entry  of  a  fact  which  is  relevant. (4)  The  entry  is  evidence, 
though  the  person  who  made  it  is  alive  and  not  called  as  a  witness.  For  the 
proof  of  public  and  official  documents,  see  sections  76  to  78  {post).  Thou^ 
the  register  may  be  primd  facie  evidence  of  matters  directed  or  authoriied 
to  be  inserted  therein,  yet  the  person  relying  on  the  register  may,  by  ofiering 
other  evidence,  displace  the  presumption  which  the  register  afEord8.(5)  A 
person  who  is  not  a  party  to  the  making  of  the  entry  is  not  bound  by  the 
statements  in  it,  in  the  sense  of  being  estopped  or  concluded  by  them.  They 
are  only  received  as  evidence  and  are  open  to  be  answered,  and  the  state- 
ments in  them  may  be  rebutted. (6) 

This  section  does  not  make  the  public  book  evidence  to  show  that  a  par- 
ticular entry  has  not  been  made  in  it. (7)  An  entry  is  evidence  of  those 
matters  which,  under  the  provisions  of  a  particular  law,  it  is  the  diUy{i)oit 
particular  person  to  enter  in  the  register  kept  in  accordance  with  the  direc- 
tions of  that  law,  or  of  matters  entered  by  a  public  servant  in  the  discharge 
of  his  official  duty .(9)  But  entries  of  matters  which  there  is  no  duty  to 
record  are  inadmissible.(lO)  Where  a  husband  and  wife  (Mahommedans) 
registered  their  marriage  under  Bengal  Act  I  of  1876,  setting  out  in  the  lorn 
prescribed  in  Schedule  A  to  the  Act,  as  a  "  special  condition  "  that  the  wife 
under  certain  circumstances  therein  set  out  might  divorce  her  husband,  it  was 
held  in  a  suit  by  the  husband  that  the  "special  condition"  was  a  matter 
which,  under  the  provisions  of  the  Act,  it  was  the  duty  of  the  Mahommedan 
Registrar  to  enter  in  the  register,  and  that,  therefore,  a  copy  of  the  entry  in 
the  register  was  legal  evidence  of  the  facts  therein  contained.(lV/  An  entry  of 
a  particular  fact  is  none  the  less  evidence,  though  the  person  enjoined  to 
make  that  entry  has  no  personal  knowledge  of  that  fact,  as  where  it  is 
reported  to  him  .(12) 

The  admissibility  of  this  class  of  evidence  does  not  depend  upon  penonsi 
knowledge  (v.  ante).     And  so  when  the  manner,  in  which    certain  ustjih-d- 


(1)  Mun«  Ramalinfa  v.  Perianayagvin  Pillai, 
I  1.  A.,  209,  2.18,  239:  wc  Utlanmd  Singh  v. 
UuMamnt  lakhpullte,  22  VV.  R.,  231  (1874),  in 
which  a  report  wt«  rejected. 

(2)  Samax  v.  8tcr€tary  of  Slate,  II  Mad.  I..  .1., 
316  (tak<n  from  headnote  ol  Digeat,  report  not 
being  t«  hand). 

(3)  Poiintimmal  v.  Stmiaram  Pillai,  23  >l. 
499,    603  (1900). 

(4)  Ltkraj  Kuar  v.  Mahral  S»«J»,  5  C,  754  ; 
Parbvity  Varni  v.  Piirno  Ckunder,  ante. 

(6)  Ham   Dae   v.  Official  Liquidator,  9  .\.,  380. 
(0)  Lekraj  Kuar   v.  Makpol  Sinjlt,  7S5,  o«f«. 

(7)  In  the  matter  of  Jaggvn Lall,T  G.  I..  R.> 
3M  (1880) ;  and  rpo  R.  t.  Orta  Chundtr,  10  C, 
1024  (1884);  AU  Xanr  v.  Manik  Chand,  26  A., 


90  (1902). 

(8)  Doe  i.  France  t.  Andrem,  16  Q.  B.,  7«; 
Roscoe,  N.  P.  Et.,  184. 

(9)  Cf.  lekmj  Kvr  v.  Mahfal  Sunk,  vtt, 
.ind  Parbuttg  Da$»i  v.  Punm  Ckmmder,  ante. 

(10)  Lyelt  V.  Kennedy,  auprs.  TIm)  iecti""  *«• 
not  extend  to  entries  which  a  PoUie  Ofi<CT  ■* 
not  expected  to  and  i»  not  pi^rnutted  to  B*^ 
AH  Xatir  v  Manik  Chand,  26  A.,  at  p.  IM :  <ke 
preaomptioD  aa  to  trath  and  accuracy  caano*  U 
extended  to  en  trie*  which  were  never  io»«»W 
to  find  a  place  in  the  record.     A.  at  p.  101 

(ID  Khaiem  Aliv.  Tajimtmitta,  10  CL,  W 
(1884). 

(12)  Doe  T.  Andrew$,  Rupra  ;  |Kr  Oartk,  (X  J- ■ 
Ctmtra  (▼.  poM). 
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araiz  (or  village-papers),  directed  to  be  made  by  Regulation  Vll  of  1822,  were 
made  up  with  respect  to  a  custom,  appeared  to  be  that  the  officer  recorded 
the  statements  of  persons  who  were  connected  with  the  villages  in  the  pargana 
in  which  the  tcUiiq  in  suit  was  situated,  and  objection  was  taken  to  their  recep- 
tion in  evidence  on  the  ground  that  they  were  not  prepared  or  attested  by  the 
Settlement  Officer  in  person,  as  required  by  the  Regulation,  and  that  the  papers 
on  the  face  of  them  did  not  show  that  the  officers  had  passed  any  judgment 
upon  the -tn/ormo/Mm  they  received,  it  was  A«W  that  it  was  no  vaild  objection 
that  the  papers  had  been  prepared  and  attested  by  officers  subordinate  to  the 
Settlement  Officer,  and  that  the  fact  that  the  officers  recorded  these  statements 
and  attested  them  by  their  signature  amounted  to  an  acknowledgment  by 
them  that  the  information  they  contained  was  worthy  of  credit,  and  gave  a  true 
description  of  the  custom  .(1) 

In  Saraswati  Dasi  v.  Dhanpat  Singh,(2)  Garth,  C.  J.,  said  that  he  thought 
that  entries  in  a  register  made  by  the  Collector  under  Ben.  Act  VII  of  1876 
(Bengal  Land  R^istration)  could  never  be  evidence  of  title  nor  even  of  posses- 
sion, except  perhaps  in  the  case  of  entries  made  under  the  fifty-fifth  section,  (3) 
and  that  he  understood  this  section  (section  35)  to  relate  to  that  class  of  cases 
where  a  public  officer  has  to  enter  in  a  register  or  other  book  «ome  ac/t«i^ /act 
which  is  known  to  him  ;  as  for  instance,  the  fact  of  a  death  or  marriage,  but 
that  the  entry  that  any  particular  person  is  the  proprietor  of  certain  land,  is 
not,  properly  speaking,  the  entry  of  a  fact  but  is  a  statement  that  the  person 
is  entitl«l  to  the  property,  and  is  the  record  of  a  right,  not  of  a  fact. (4)  But  in 
a  subsequent  case,(5)  in  whicl<  the  plaintiffs  tendered  in  evidence  extracts  from 
the  Collector's  Register,  kept  under  the  same  Act,  for  the  purpose  of  showing 
that  certain  persons  were  the  registered  propriOors  of  a  block  of  land,  and 
the  quantity  of  land  held  by  them,  and  this  evidence  was  rejected  by  the  low- 
er Courts  on  the  authority  of  Saraswati  Dasi  v.  Dhanpat  Singh,  it  was  held 
(dissenting  from  the  dictum  of  Garth,  C.  J.,  which,  it  was  pointed  out  was  not  as- 
sented to  by  Field,  J.,  and  was  opposed  to  the  decision  of  the  Privy  Council 
in  Lekhraj  Kuar  v.  Mdhpal  Singh),(6)  that  the  entries  being  of  matters  which  it 
was  the  Collector's  duty  to  record,  and  in  the  form  directed  by  the  law  to  be 
kept,  certified  copies  thereof  were  admissible  in  evidence  quantum  valeat.il) 
In  the  undermentioned  ca8e,(8)  the  Court  said  with  regard  to  these  entries  "as 
evidence  of  ownership  their  value  may  be  and  I  think  is  very  small,  but  it  is 
impossible  to  say  that  they  are  not  evidence  and  I  therefore  admitted  them. "(9) 
It  has  been  held  in  Bombay  that  a  Collector's  book  is  kept  for  purposes  oif 
revenue  not  for  purposes  of  title,  and  the  fact  of  a  person's  name  being  entered 
in  the  Collector's  books  as  occupant  of  land,  does  not,  necessarily  of  itself,  estab- 
Ksh  that  person's  title,  or  defeat  the  title  of  any  other  person. (10) 


(1)  Ltimj  Knar  t.  Stakpal  Singh,  aupra,  751,  632  of  1901,  Cnl.  H.  C,  28  Nor.  1902. 
713.  (9)     Per    Hendenion,    .1.  The    value  of   these 

(S)  t  C,  431.  entries  (which  hare  frequently  been  admitted  in 

13)  Act  VII  of  1876  (B.   C),  which  provides  other  caseo  )  most  to  some  extent  depend  upon 

for  case*  in  which  there  is  a  dispute     between  the   eircunistitni'eH     proved.     In  the   r.ise   cited, 

two  penona,  a«  to  which  is  entitled  to  be  register-  the  followiug  documents  were    admitted: — Col- 

ed,  and  the  Collector  has  to  ascertain  which  of  leetorat«    Registers,    Registers    under   the    Land 

those  persona  i*  in  possession.  Registr.ition  Act,  l^nd  revenue  rhallnnx.  Muni. 

(4)  Snratwati  Dasi  r,  PhaHpat  SiHfk,  supra,  cipal  Bills,  ('olle<'torate  Bill  Register,  .Mutntion- 
434,  436,  and  see  Asm  Bhwan  v.  Jebli  Mahto,  proceedings,  .Xiweitsnient  Register  of  Calcutta 
8  C,  8S3  (1882).  Municipality  and  pottali  granted  by  Covernment. 

(5)  SkoM  BkoMHH  v.  Oruk  Cktoukr,  20  C,  As  to  the  nature  of  the  latter,  see  Frreman  v. 
•40  (1893).  Fairlie,  1  U.  I.  A.,  330,  338,  346' 

(•)  5  C,  744.  (10)  Fatvm  v.  Darya,  10  Bom.    H.  V.  R.,  187 

(7)  Skuki  BkootttH  T.  Oriak  Ckunder,  supra,  942.  ( 1873) ;  Bkagoji  v.  Bapuji,  13  B.,  76  (1888);     Bibi 

(8)  Omjamoget  Drbi  v.    Apurba  Ckanira,  Suit  Kkarrr  v.  Bihi  Ruthi,  6  Bom.  I..  R.,  983  (1904). 
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In  certain  cases  the  law  has  expressly  declared  of  what  particular  fad* 
these  entries  shall  be  evidence,  as  in  the  case  of  Marriage   Registers,    k  certi- 
fied copy  under  the  0th  section  of  Act  VT  of  1886  is  admissiblein  evidence  for  the 
purpose  of  proving  the  marriage  to  which  the   entry  relatee.(l)  A  Register  of 
Parsi  Marriages  is  admissible  as  evidence  of  the  truth  of  the  statements  therein 
contained.{2)  So  also  is  a  Marriage  Certificate  Book  under  Act  III  of  1872.(3) 
A  certified  copy  under  the  Indian  Christian  Marriage  Act  is  admissible  as  evi- 
dence of  the  marriage  purporting  to  be  so  entered  or  of  the  facts  purporting 
to  be  *'.)  certified  therein.lA)    A  certified  copy  of  certain  registers  of  marriage 
made  otherwise  than  in  performance  of  a  special  duty  is  admissible  under  Act 
VI  of  1886  for  the  purpose  of  proving  the  marriage  to  which  the  entry  te- 
late8.(5)  The  solemnization  of  a  marriage  between  Christians  in  Britbh  India 
may  be  proved  in  England  by  the  production  of  a  certificate  of  the  marriage 
from  the  India  Office.  (6)    Foreign  Registers  of  marriages  and  bapt'sms  or 
certified  extracts  from  them  are  receivable  in  evidence  in  England  as  to  thoee 
matters  which  are  properly   and   regularly  recorded  in  them  when  it  suffi- 
ciently appears  that  they  have  been  kept  under  the  sanction  of  public  autho- 
rity and  are  recognized  by  the  tribunals  of  the  country  where  they  are  kept 
as    authentic    records.(7)    Births  :  Deaths.    In   the  undermentioned  case  a 
certified  copy  of  an  entry  in  a  Register  of  Births  was  produced  in  proof  of  the 
date  of  the  birth  of  a  party  and  admitted  in  evidence.(8)  A  copy  certified  by 
the  Registrar- General  is  admissible  for  the  purpose  of  proving  the  birtk  or 
death  to  which  the  entry  relate8.(9)  A  copy  given  by  the  Registraiis  admissible 
for  the  same  purpose.     A  certified  copy  of  certain  registers  of  birth,  baptim, 
naming,  dedication,  death  or  burial  m&de  otherwise  than  in  performance  of 
a  special   duty,    is   admissible  under  Act  VI  of  1886  for  the  purpose  of 
proving  the  birth,  baptism,  naming,  dedication,  death  or  burial  to  vhich 
the  entry  relates.(lO)    The  register  of  members  of  a  Company  is  primi 
facie  evidence  of   any  matters  by   the   Indian   Companies  Act    directed  or 
authorized,  to  be  »n«er<crf  therein.(n)     A  certificate  of  shares  or  stock  ia 
prim^  facie  evidence  of  the  title  to  the  shares  and  stock. (12)    The  reports 
of  Inspectors  of   Companies   are  admissible   as  evidence  of  the   opinio* 
of  the  Inspectors  in  relation  to  any  matter  contained  in  such  report.(lJ) 
The  minutes  of  all    resolutions    and   proceedings    of  general   meetings 
are   admissible  in  evidence   in  all    legal  proceedings. (14)     When  a  Com- 
pany is  being  wound  up,  all  documents  of  the  Company  and  liquidators 
are,  as  between  the  contributories.  primd  facie  evidence  of  the  truth  of  aW 
matters  purporting  to  be  therein  recorded. (15)     All  copies  given  under  sec- 
tion 52  of  the  Indian  Registration  Act  are  admissible  for  the  purpose  of 
proving  the  contents  of  the  original  doc  ument8.(16)     An  office-copy  of  a 

(1)  All   VI    of  1886  (  RfgUtration  of  Births,       Payne  v.  Bennttt  (1904),  I  K.  B.,  138,  di«.fr>» 
I>enth«,  and  Mftrriagn  ),  «.  9.  /»  re  WiiUlt,  I..  R.,  9  Eq.,  373.     St  1  .\U.  L  J, 

(2)  .Act    XV    of     1865    (Pmni    Marriage  and       76n. 

Divorcf ).  ss.  6,  8.  (9)  Act  VI  of  1886,  ».  ft. 

(3)  Act  III   of  1872  (Non.Christian  Marriage),  (i(()  lb.,  ».  3«. 

s*.  13,  14.  (II)  Act  VI  of  1882  (Indian  C'ompanin), I. <> ! 

(J)  .\ct    XV    of     1872    (Chriiitian    Marriage),  Rnm  Oat  v.  Olfeial  LiqmHatnr,  a,nt*. 

fs.  79,  SO.  (12)  Act  VI  of  1882,  ».  5+. 

(5)  Act   VI   of  1886,  a.  3S.  lAstoMahomraedan  (13)  lb.,  s.  87. 

marriAf^n,  V.  Act  I  of  1876  (B.  C.) :  and  Khadtm  (|4)  lb.,    s.  92. 

AH  V.  TajimnrnMa,  ante].  (|5)  lb.,   «.    198. 

(^)   n,am4troU    V.    neMmacott,    P.  P.    (1899),  (16)  Act  III  of  1877,  8.  67.     SwaboArtVII 

183  :  -.e...  ,3  C.  W.  X.,  cxiii.  of    1876    (B.    C.)    (Bengal    I,and   Reg«ttr»ti«ii); 

(')  L,,(ll     V.    A'rtmrdy,    14     App.    Cas.,    437,  Ram  RliHtoH  v.  Jebli  ilahtn,  »C.,  SSi:  St—I^ 

448.  Dan  r.  Dhanfttt  Singh  ;  Skotki  Bicom*  x.  Mi 

(S)  III  the  e«tnt)-  of  .Vary  OooiWe*  deoeawd,  Chundtr,  ante. 
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declaration  under  the  Printing  Presses  and  Newspapers  Act  is  prima  facie 
evidence  that  the   person  whose  name  is  subscribed  to  such    declaration 
was  printer  ^  publisher  of  the  periodical  work  mentioned  in  the  declara- 
tion.(l)   A  certified  copy  of  an  entry  in  the  book  of  Registry  of  Copyright  is 
primd  facie  proof  of  the  proprietorship  or  assignment  of  copyright  or  license 
as  therein  expressed. (2)     An  entry  in  the  register  of  Inventions  and  Designs 
will  be  relevant  under  the  section. (3)    Certified  copies  of  documents  of 
Literary,  Scientific  arid  Charitable  Societies  filed   with  the  Registrar    are 
primd  facie  evidence  of  the  matters  therein  contained.{4)     Certified  and  sealed 
copies  of  proceedings  taken  and  had  under  the  Insolvent  Debtorx  Act  are, 
without  proof  of  seal  or  other  proof  whatsoever,  sufficient  evidence  of  the 
8arae.(o)    Entries  in  registers  prescribed  to  be  kept  by  the  various  Municipal 
Acts,  and  the  proceedings  of  Municipal  Committees  recorded  in  accordance 
with  the  provisions  of  the  particular  Act  applicable  thereto,  will  also  be 
relevant  under  this  section  ;  as  also  will  all  other  entries  in  any  public  and 
official  books,  registers  and  records  directed  to  be  kept  by  any  law  for  the  time 
being  (v.  ante.  Cognate  References  to  Section  and  Appendix).    In  England 
it  has  been  considered  doubtful  how  far  a  register  can  be  received  to  prove 
incidental  particulars  concerning  the  main  transaction  even  where  these  are 
required  by  law  to  be  included  in  the  entry.    It  is  said  that  if  such  parti- 
culars are  necessarily  within  the  knowledge  of  the  Registering  Officer  they 
will  be  admissible,  otherwise  they  seem  to  be  evidence  only  when  expressly 
made  so  by  Statute.(6)     But  it  is  submitted  from    a  consideration  of   the 
words  of  the  section  and  on  the  authority  of  the  cases  previously  cited, 
that  (even  where  not  so  expressly  declared)  a  public  register  in  India  is 
evidence  of  all  particulars  required  by  law  to  be  inserted  therein,  whether 
they  relate  to  the  main  or  incidental  fact  or  transaction      Under  this  section 
a  statement  made  by  a  Survey  Officer,  in  a  Village  Register  of  Lauds,  that 
the  name  of  this  or  that  person  was  entered  as  occupant  would  be  admissible, 
if  relevant,  but  it  would  not  be  admissible  to  prove  the  reasons  for  such  an 
entry  as  facts  in  another  case.(7)     So  also  statements  of  facts   made  by 'a 
Settlement  Officer  in  the  column  of  remarks  in  the  dharepatrak  but  not  his 
reasons  for  the  same  (even  though  they  may  consist  of  statements   of 
collateral  facts,  which  it  nas  no  part  of  his  duty  to  inquire  into)  are  admis- 
sible in  evidenoe.(8) 

The  identity  of  the  parties  named  in  the  register  must  be  proved  indepen-  SeSuty  of 
dentlr.     Thus  in  the  case  of  a  register  of  marriage,  as  the  register  affords  no  pctrtiee 
proof  of  the  identity  of  the  parties,  some  evidence  of  that  fact  must  be  given.  ^S^rd. 
as  by  calling  the  minister,  clerk,  or  attesting  witnesses  or  others  present ;  or 
the  handwriting  of  the  parties  may  be  proved.  (9)    To  prove  the  handwriting 
of  the  parties  in  the  register,  it  is  not  necessary  to  produce  the  original 
register  for  that  purpose,    but  the  witness  may  speak  to  the  handwriting  in 
it  without  producing  it. (10)     A  photographic  likeness  may  often  be  used 
for  the  purpose  of   identification  :  this  is  constantly  done  in  actions  for 
divorce, (11)  and  has  been  even  allowed  in  a  criminal  trial.    So  where  n 


(1)  AH  XXV  of  1887  ;  ».  7,  8.  8  B.,  547  (1884) :  followwi  in   Madharrao  Appaji 

(2)  .Art  XX  of  1847,  8.  3.  v.  Demiai,  21  B.,  696  (1890):  m  to  Collector*' 

(3)  Art  V   of  1888    (Inventionn  and  Designs),  books    aa  evidence  of   title,    v.    Fatma  t.  Darya     .^ 
M.  14,  «1  (6).  Saia>,  10  Bom.  H.  C.  R«p.,    187  (1873) ;  BhagoH 

(4)  Act  XXII  of  1880  (Registration  of  Liter.  v.  Bapuji,  13  B.,  75  (1888). 

My,  Scientific  and  Choriteble  Societies),  s.  1».  (8)  Hadhavrao  Appafi  y.   f'tonak.  21  B.,  89S 

(5)  II  ft  12  Vie.,  Cap.  21,  s.  74,  and  we  s.  78.  (1896). 
(«)Phipsai,ET.,3rdEd.,301:  Dot  v.  A>rii»,  (9)  Roscoe.  X.  P.   Ev.,  124. 

1  M.  <tR.,S86;fi«n<i^T.  A>iu>n>»,  IftQ.  B.  (lO)  lb.:  flayer  v.   OInuop,  2  Kxch.,  409. 

(-)  OTtnirav  Dalmnttl)  v.    Bonho   Dtthmwkh,  (II)    In     Martin     v.     Martin   ^    C.     \V.    X., 
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[8.  36.] 


Relevancy 
of  state- 
ments in 
maps, 
charts,  and 
plans. 


woman  was  tried  for  bigamy,  a  photograph  of  her  first  husband  was  allowed 
by  Willes,  J.,  to  be  shown  to  the  witness  present  at  the  first  marriage,  in 
order  to  prove  his  identity  with  the  person  mentioned  in  the  certificate  of 
that  marriage. (1) 

36.  Statements  of  facts  in  issue  or  relevant  facts, 
made  in  published  maps  or  charts  generally  offered  for  pub- 
lic sale,  or  in  maps  or  plans,  made  under  the  authority  of 
Government,  as  to  matters  usually  represented  or  stated  in 
such  maps,  charts  or  plans,  are  themselves  relevant  facts. 

Principle. — This  section  includes  two  classes  of  maps  :  (o)  published 
maps  or  charts  generally  offered  for  public  sale  ;  and(&)  maps  or  plans  made 
under  the  authority  of  Government.  The  admissibility  of  the  first  class  depends 
on  the  ground  that  the  publication  being  accessible  to  the  whole  community 
and  open  to  the  criticism  of  all,  the  probabilities  arc  in  favour  of  any  inaccuracy 
being  challenged  and  exposed  ;(2)  and  of  the  second  class  on  the  ground  that 
being  made  and  published  under  the  authority  of  Government,  they  mnrt  be 
taken  to  have  been  made  by,  and  to  be  the  result  of,  the  study  or  inquiries  of 
competent  persons  :  and  further  (in  the  case  of  surveys  and  the  like),  they 
contain  or  concern  matters  in  which  the  public  are  intere8ted.(3) 


B.  8  (  "  Facta  in  isme.") 
8.  8  (  "  Relevant.") 

8.  8   (  ^  mnp  or  plan  is  a  "  document. ' ' ) 
8.  67  (13),  (  Reference  to  map*  by  Court.) 
88.  74-77  (Proof  of  public  documents.) 
8.  88  (  Presumption   of  areuracy  in  case  of 
Government  maps  or  plant.) 


s.  83  (  Proof  of  maps  or  plant  made  for  '*< 

purpose  of  any  cause.) 
8.  87  (  Presumption  as  to  any  puUiAid 

map  or  chart.  ) 
8.  90  (  PretumpHon  as  to  map  or  plw  "• 

years  old.  ) 


Taylor,  Ev.,  §§  1674,  1767—1773.  1777  ;  Storkie,  Et.,  284—291,  404—408;  Roscoe, 
N.  P.  Ev.,  194—196;  Phipson,  Ev.,  3rd  Ed.,  313;  Steph.  Dig.,  Art.  36. 


Maps, 
Ohaits  and 
Plttns. 


OOMMBNTABT. 

This  section  is  a  considerable  extension  of  the  English  rule. (4)  In  the 
well-known  English  case  of  R.  v.  Orton,  maps  of  Australia  were  given  in 
evidence  to  show  the  situation  of  various  places  at  which  the  defendant  said 
he  had  lived.(5)  So  also  in  the  case  of  Prahlad  Sen  v.  Rajendro  Kiikn 
Sinq,{Q)  the  Privy  Council  compared  one  of  the  maps  in  the  suit  with  "any 
good  general  map  of  India. "(7)  A  mahalwari  map  is  relevant  under  this 
section. (8)  As  to  the  rule  that  maps  drawn  for  one  purpose  are  not  admissible 
in  a  suit  for  another  purpose,  «ee  Note  to  section  83.  The  maps  and  plans  made 
under  the  authority  of  Government  referred  to  in  this  section  are  (as  has  also 
been  held  in  the  case  of  section  83)  maps  or  plans  made  for  public  purposes 
such  as  those  of  the  survey  which  have  been  in  numerous  cases  referred  to 


Ixxvii  (ISiCJ),  tbe  respondrnt  was  identitied 
by  her  photograph.  However  in  Frilh  v.  Frith, 
L.  R.  V.  1).  0806),  74,  it  wiw  held  that  in  matri- 
Dionial  casey,  except  under  verv  iipecial  circum- 
■tances  the  rourt  will  not  act  upon  identification 
by  a  photograph  only, 

(1)  RcKc"-,  N.  P.  Ev.,   I2J:  «.  v.    Tolfnn,  4 
F.  4  F.,  1(13. 

(2)  FieM,    Ev.,  224. 


(.1)  </.  Taylor,  Ev.,  {  1787. 
(4)  V.  Taylor,  F.v.,  K  1770,  1771  ;  Steph.  Di|., 
.Art.  315. 

(6)  Steph.  Dii;.,  .\rt.  35,  p.  47,  »Mt. 

(fi)  2  B.  L.  R.  (P.  0.),  II I  (18«9) ;  ».  c.  12  * 
R.  (P.  C),  6. 

(7)  ib.  at  p.  1»». 

(8)  Madhahi  Suudari    v.    Oaiantiula    A'«l».  * 
C.  W.  X..  Ill,  113  (HKM). 
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wd  admitted   in  evidence  (v.  jMSt),    The  provisions  of  the  section  are  not 
applicable  to  a  map  made  by  Government  for  a  particular  purpose,  which 
is  not  a  public  purpose  such  as  the  settlement  of  the  silted  bed  of  a  certain 
riTer.(l)    The  statements  must  be  as  to  matters  usually  represented  or  stated 
in  such   maps  :  i.e.   (generally  speaking),  in  the  first  class  of  maps,  the 
physical  features  of  the  country,  the  names  and  positions  of  towns,  and  the 
like  ;  and  in  the  second  class,  not  only  such  features  but  also  boundaries  of 
villages,  estates  and  (in  kkasra  maps)  field8.(2)   In  a  case  decided  under  the  I3th 
section  the  corresponding  section  of  Act  11  of  1855,  it  was  held  that ' '  Govern- 
ment survey-maps  are  evidence,  not  only  with  regard  to  the  physical  features 
of  the  country  depicted,  but  also  with  regard  to  the  other  circumstances  which 
the  officers  deputed  to  make  the  maps  are  specudly  commissioned   to  note 
down  ;  and  that  an  ordinary  Government  survey-map  was  for  this  reason 
evidence  as  to  the  boundaries  of  any  plots  or  estates  which  stand  under  a 
separate  number  in  the  Collector's  books.     Further  than  this,  they  are  not 
evidence  as  to  rights  of  ownership. "(3)    In  the  first(4)  of  the  undermentioned 
ca.<»es,  pencil  memoranda  on  a  Government  survey-map  were  held  to  be  admis- 
sible :  and  in  the  second,(5)  the'Vouit  observed  with  reference  to  a  chart  of 
the  River  Hooghly  : — "  The/wiart  to  which  I  have  already  referred  is  issued 
under  the  authority  of  Government  and  the  notes  thereon  may  be  referred  to  as 
authoritative.     I  find  one  note  which  is  worthy  of   attention  worded  thus  : 
Owners  of  vessels  are  strongly  advised  not  to  risk  their  vessels  laying  at  anchor 
awaiting  orders  at  the  Sandheads  between  the  months  of  April  to  November 
inclusive.     Vessels  are  recommended  to  go  into  Saugor  Roads  where  there  is  a 
safe  anchorage  and  telegraph  station."     The  record  of  the  proceedings  and 
the  maps  of  the  survey  being   public  documents,  are  provable  by  means  of 
certified  copies. (6)    Maps  or  plans  made  by  Government  are  to  be  presumed 
to  be  accurate,  but  maps  or  plans  made  for  the  purpose  of  any  cause  must 
be  proved  to  be    so.(7)    This  provision  refers  to  maps  or  plans    made   by 
Government  for  public  purposes  only ;  a  map  made  by  Government  for  a 
particular  purpose  which  is  not  a  public  purpose  may  be  admissible,  but  its 
accuracy  must  be  proved   by  the  party  producing  it. (8)    The  Court  may, 
however,  presume  that  any  published  map  or  chart,  the  statements  of  which 
are  relevant  facts,  was  written  and  pubU8hed(9)  by  the  person,  and  at  the 
time  and  place,  by  whom  or  at  which  it  purports  to  have  been  written  or 
published.  The  Court  may  resort  for  aid  to  maps  as  documents  of  reference.(lO) 
The  presumption  provided  for  by  section  90  {post)  is  applicable  to  maps  or 
plans  as  well  as  to  any  other  document  purporting  or  proved  to  be  30  years 
old.(ll)  Thirteenth  section  the  corresponding  section  of  Act  II  of  1855,  includ- 
ed—but the  present  section  is  silent  as  to — maps  made  under  the  authority 
of  any  public  municipal  body. 

There  are  numerous  decisions  as  to  the  true  effect  and  value  which  should  S^^^as 
be  assiimed  to  survey-maps(12)  in  evidence.     "  If  these  cases  are  carefully  evidence  of 


(I)  Kairfo  Pnuhad  t.  Jogal  Ckandra,  23  C.           (9)  S.  87,  pott. 

»6  <189S).  (10)  8.  67,  pml. 

{%)  Whitl«j  Stokea,  Vol.  II,  p.  978.  (11)  S».  3,  Hlurt.  ank,  and  90,  pott.    See  Itfad- 

(J)  Koonudtiiee  Dii6>o  v.  Poono  Chunder,  10       kabi  Bundari  v.    (^janenla   Sath,   9  C.  VV.  V., 

W.  R.,  300  (IMB).  111,113(1001). 

W)  RkMff  Mootku  V.  Bi»M»turee  Debet,  10           (12)  For  a  deacription  of  the  maps  of  the  Tri- 

■K-R.,  M3tlg«8).  gonomotrical  Survey,    thatbiut  (boundary  mark) 

(S)  In  the  ntttter  of  the  Uermnn  .''.><•.  "DrocA-       and    iAtwra' (  detailed   meaiiurement-mapa)   and 

»»Mi,'n«';.,  880, 871  (1900).  ehiUaki,  •«  Field  Ev.,  215,  216,  4th  Ed.,  and 

(«)  Si.  14-n,  )»<.  Field's   "   Land-holding,    and    the  relation    of 

17)  8.  HJ,  poll.  Landlord  and  Tenant."  A»  to  maps  other  than 

t«)  K«(..    Pmtiad  T.  Joful  CItaiuin,  23  C,       those  of  the  survey,  see    Junmajoy    MuUiek  v. 

'"  '^""l-  Dwarlcanatk  Mytte.R  C,  887  (1879) ;  Kanto  Pra- 
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examined,  it  will  be  found  there  is  no  real  conflict  of  decisions  between  them 
— reasonable  allowance  being  made  for  observations,  which  were  directed,  not 
to  the  consideration  of  a  general  proposition,  but  to  the  particular  facts  of  the 
case  which  happened  to  be  at  the  time  before  the  Court."(l)  A.  survey  in  these 
provinces  is  not  made  under  the  authority  of  any  enactment  of  the  Legislaturf . 
It  is  a  purely  executive  act.  At  the  same  time  the  proceedings  of  the  Survey- 
authorities  have  been  recognized  by  the  Legislature,  and  are  referred  to 
in  Act  IX  of  1817  (Assessment  of  New  Lands). (2)  The  co-operation  of 
the  parties  interested  in  the  measurement  is  required  to  be  sought  by  the 
Survey  Oflicers.  It  is  reasonable  to  presume  that  the  parties  were  present  at, 
and  had  notice  of,  the  8urvey-proceedings.{3)  If  the  survey  was  effected 
in  due  course,  it  was  made  on  notice  ;  and  in  the  absence  of  evidence 
to  the  contrary,  the  survey  must  be  presumed  to  have  been  rightly  carried 
out.  The  survey-map  therefore  is  evidence  between  the  parties  quoHlum 
valeat.{i)  That  it  is  good  evidence  of  possession  has  been  declared  by  many 
decision. (5)  When  the  question  is  simply  one  of  title,  and  the  available 
evidence  is  proof  of  possession  at  a  particular  period,  a  survey-map  is,  and 
ought  to  be,  most  cogent  evidence. (6)  But  it  is  not  conclusive  evidence  of 
possession. (7)  A  survey-map  is  evidence  of  possession  at  a  particular  time, 
the  time  at  which  the  survey  was  made. (8) 

But  evidence  of  possession,  however  short,  is  evidence  of  title  and  if 
evidence  of  possession,  they  are  also  therefore  evidence  of  title.(9)  There 
are  some  cases  which  seem  to  imply  the  contrary. (10)  ' '  But  the  proposition 
which  is  to  be  deduced  from  all  the  cases  is  this  :  a  survey-map  is  not  direct 
evidence  of  title,  in  the  same  way  as  a  decree  in  a  disputed  cause  is  evidence 


shad  V.  Jagat  Chandra  S3  C,  3.V  (1896) ;  and 
.Vote  to  a«.  83,  and  remarks  of  JackaoQ,  J.,  in 
VaUtetor  of  Rajshahyt  v.  Donrga  Sonnduree,  2 
W.  R.,  211,  212  {I««8). 

(1)  Soho  Coumar  v.  Onhind  Chundtr,  9  C. 
I..  R.  (1881):  per  Field,  J.,  at  p.  307. 

(2)  76.,  tee  alw  Act  XXXI  of  1868  (ABavial 
Landa,  Bengal );  IV  of  1868  (B.  C);  V  (B.  C.) 
of    1887   (  Rpngftl   Survey). 

(3)  Ham  Xarnin  v.  Voheih  ('hiiii<kr,  19  \V. 
R.,  202  (IS73). 

(4)  Radha  Chowirain  v.  'lirfaJkarre  Hahoo,  H> 
W.    R.,   243  (1873). 

(o)  flour  Monee  v.  Haree  Kiahore,  10  W.  R., 
3.18  (IS8K) ;  Skiuee  Mookhee  v.  Bis'eMuree  Debee, 
low.  lt.,3t3(l868);Pra*W«ei«T.  BiMu Sinfl^, 
2B.  I..  R.  (P.  C),  140  (18««);  Ovdadhur 
Bancrjee  v.  Tara  Chani,  1.5  W.  R.,  3  (1871); 
Radho  ('howdraix  v.  GireietUtaree  Sahoo,  20  W.  R., 
243  (1873);  Kathee  Kithort  Roy  v.  Banut  Soon- 
dan',  23  ;  W.  R.,  27  (1875);  JugdiA  Chunder 
V.  Vhowihry  Zuhuor,  24  VV.  R.  317  (1876): 
CAaroo  v.  Zoljeida  Khatoon,  26  W.  R.,  64  (1876)  ; 
PruKonno  Chunder  v.  Ixind  Horlgate  Bank,  25 
W.  R.,  463  (1876);  liohaik  Chunder  v.  Joggut 
Chunder,  5  C,  212  (1879)  Idifcuased  in  15  C, 
363];  Hyam  LaU  v.  Lackman  Ckoudkry,  15  C, 
353  (1888) ;  Joytara  Datue  v.  Mohamed  Moinrak, 
8  C,  983  (1882) ;  and  <«  cases  cited,  ante  and 
pott. 

(6)  Xoketh  Chundtr  v.  Juggut  Chunder,  5  C, 
212  (1879),  per  Jackson,  J.,  at  p.  214. 


(7)  Mahomed  Meher  v.  Sheeb  Perthad.  6  W.  R.. 
267  (1866),  and  for  a  reason  why  it  is  not,  «« 
remarks  of  the  court  in  the  same;  Gudadhv 
Banerji  r.  Tara  Chand,  15  W.  R.,  3  (1871); 
Protono  Chunder  v.  Land  Mortgage  Bant,  »  W. 
R.,  453(1876). 

(8)  J?y»R  lAttt  V.  iMehman  Chowdhry,  \h  C, 
353  (1888). 

(9)  Shutet  Mookhte  r.  Bitettnree  Debet,  10  W.  K., 
343  (1868),  ptr  D.  N.  Mitter,  J.,  at  p.  344 ;  Oootm 
Perthad  v.  Bykunio  Chunder,  6  W.  R.,  $2  (18<«) ; 
Oomut  Fatima  v.  Bhujo  Go  pal,  13  \V.  R.,  50 
(1870);  Ram  Xarain  v.  Moheth  Chvndtr,  19  W. 
R.,  202  (1873);  PogtK  v.  Uokoond  Ckander, 
25  VV.  R.,  36(1876);  Syam  LaU  v.  Lmehmam 
Chowdhry,  16  C,  363  (1888):  Sateowri  Okj« 
r.  Setrtlary  of  Stale,  22  C,  262,  258  (ISM); 
Krithnacharya  r.  Linfava,  »  B.,  270  (1896). 

(10)  V.  Mahima  Chandra  v.  Kajkumar  Chmetrr- 
hutty,  1  B.  I*  R.  (.\.  C).  5  (1868).  [  •  This  de- 
cision, however,  must  be  understood  with  re- 
ference to  the  facta  of  that  particular  case,  in 
which  the  award  and  the  mi^s  were  the  very 
subjects  of  litigation."  Field,  Ky.,  228 J, 
GoHrmone<  v,  Huret  Kithort,  10  W.  R.,  33>i 
(1858),  following  CoUtetor  of  Rajehahife  v. 
Doorga  SooHdvTte,  2  W.  R.,  210  (1866),  Jackson, 
J.,  doubting  (explained  in  OoomU  faliwta  v. 
Bhnjo  Oopal,  13  W.  B.,  60  (1870);  Ram  Xarmm 
V.  Moheth  Chunder,  19  W.  R.,  202  (1873),  aod 
in  MoheA  Chunder  v.  Juggut  Chunder,  5  C,  Sli 
(1879)). 
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of  title,  ior  the  Survey  Officers  have  no  jurisdiction  to  enquire  into  or  decide 
questions  of  title.     Their  instructions  are  to  lay  down  the  boundary  according 
to  actual  possession  at  the  time  ;  and  this  is  what  they  do,  ascertaining  such 
actual  possession  as  well  as  they  can  ;  and,  if  possible,  by  the  admissions  of  all 
the  parties  concerned.     A  survey- map  is,  therefore,  good  evidence  of  possession 
according  to  the  boundary  demarcated  thereupon,  and  which  may  be  taken  to 
have  been  admitted  by  those  concerned  to  be  correct,  regard  being  had  to 
what  has  been  said  about  the  nature  of  this  admissioa  in  each  particular  case. 
In  several  of  the  cases  quoted  this  Court  has   (to  my  mind,  very  properly) 
refused  to  lay  down  any  general  rule  as  to  the  weight  to  be  assigned  to  a 
sorvey-map  as  a  piece  of  evidence :  and  in  one  case(l)  a  learned  Judge  of  this 
Court  declined  to  say  whether  in  any  particular  case  maps  ought  not  to  be 
corroborated  by  independent  evidence.     A  survey-map  is  then  direct  evidence 
of  potsession  ;  and  with  reference  to  particular  circumstances  of  each  case, 
the  Courts  must  decide  whether  this  evidence  of  possession  is  sufficient  to  raise 
a  reasonable  presumption  of  title.^'{2)     And  in  Syam  Lai  Saha  v.  Luchman 
Chowdry{3)  the  High  Court  said  :    "  We  are  not  prepared  to  say  that  in  no 
case  can  the  evidence  of  survey-maps  be  sufficient  evidence  of  title.     Each 
east  mvxt  be  decided  upon  its  own  merits. ' '     But  though  evidence  of  title,  maps 
and  survey-proceedings  are  not  conclusive. (4)     The  Privy  Council  have  in 
a  recent  decision  held  that  maps  and  surveys  made  in  -  India  for  revenue- 
purposes  are  official  documents  prepared  by  competent  persons  and  with 
anch  publicity  and  notice  to  persons  interested  as  to  be  admissible  and  valu- 
able evidence  of  the  state  of  things  at  the  time  they  were  made.     Thej^  are  not 
conelnsive  and  may  be  shown  to  be  wrong,  but  in  the  absence  of  evidence  to 
the  contian  they  may  be  judicially  received  in  evidence  as  correct  when 
made.(5)    This    decision  was  followed  in  the  undermentioned  case,  (6)  in 
*luch  it  was  held  that  the  object  ofthetAaJt  map  being  to  delineate  the  various 
ertates  home  on  the  revenue  roll  of  the  District,  the  entry  in  thah  map  that 
certain  lands  formed  part  of  a  certain  estate  become  a  relevant  fact  under  this 
■ectioo,   and  such  entries  in  thakbust  maps  are  evidence  on  which  a  Court  may 
set.    It  is  open  to  a  Court  to  hold  that  the  same  state  of  things  existed  at  the 
t:ime  of  the  permanent  settlement.     As  to  comparison  of   land  with  map,(7) 
«nd  of  that  map  with    survey- map,  (8)  see  the  cases  mentioned  below.      In 
^he  undermentioned  case  it  was  held  that  a  thakbast  map  was  not  only  evi- 
«ince  but  very  good  evidence  as  to  what  the  boundaries  of  the  property  were 
^t  the  time  of  the  permanent  settlement  and  also  as  to  what  they  (by  the 
^Bdmission  of  the  parties)  were  in  1859,  when  the  survey  was  made  and  maps 
prepared. (9)    As  to  maps  used  in  subsequent  suit  admitted  to  be  correct  in 
^S>nor  arbitration-proceedings,  (10)  and  as  to  the  amount  of  accuracy  to  be 
■expected  in  a  thak  map,(ll)  see  the  undermentioned  cases. 


(1)  Kam  AVaiN  v.  J/oie«&  rktmitr,    In  W.  R.,  (7)  RaihaChwnv.  Auund  Sein,  15  W.  R.,  446 

**  "873);  (1871). 

It)  SuhoCoomar  v.  OMni  Chunda;    9  C.  L.  (8)  Burn  v.  Achunhit  Roy,  20  W.  R.,  14  (1873). 

''•<  PW  TuM,  J.,  at  p.  309.  (9)  Sj/ama  Sundari  v.  Jago    Bhundu,    16   (;., 

13)  15  0.,   353   (1888).  186  (1888)  ;  me  also  Salcovri  Ghote  v.  Srcrttary 

(4)  PofoM  T.   Moivnii  Vkuwkr,   26    W.   R.,  o/  8taU,  22  C,  262,  268  (1894);  had  it  not  been 

.^*  (1816) ;  ImUh  Kanin  r,  Sarain  Sinfk,  1  W.  questioned,  it  would  have  aeemed  nlniost  unue- 

2^..  388  (1886) ;  TjacMr  Bromma  v.  Tkacoor  Lullil.  cei»<»ry  to  state  that  oral  evidence  i»  sufficient 

^" .  R.  08M),  120 ;  KoyUuh  Cktmdtr  t.  *»;"  Chun-  to  prove  boundarica.     Surut    Soondura   v.   Ba- 

""*'  (Rurrey^ward),  12  W.  R.,  l80  (18«9).  jtndur  KUhore,  9  W.  R.,  |26  (1868). 

W  JiHBfiiira  A'ott  t.  Bmttary  of  State,    30  (|0)  HuronaUt  Sircar  v.  Preonalh  Sirmr,  7  W. 

«-.  l»l  (IWB).  R^  249  ( 1867)  ;  v.  liott,  s.  33,  aiUe. 

W  Ai*rtHamMv.Jtwi»Cte»<lni,  7  C.  VV.  N.,  (U)  Rani  MonmoMniv.  WatMn  *  Co.,  4  C.  W. 

"*"^-  X..  113  (1899) ;  s.  c,  27  C,  336. 
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▼iSneof^'  '  TAaA;  maps  are,  as  has  been  pointed  out  in  many  decisions  of  this  Coon, 

survey-         good  evidence  of  possession  ;  but  the  value  of  that  evidence  varies  enormously- 
'*'*'*"  In  the  case  of  a  tAa&  map  containing  definite  landmarks  and  undisputed  boan- 

daries  signed  by  the  parties  or  their  accredited  agents,  and  representing  land 
which  has  been  brought  under  cultivation,  and  is  in  the  possession  of  rsijaU 
whose  names  are  known  or  can  be  discovered  from  the  zemindary  papers,  a 
tAaA;  map  is  very  valuable  evidence  of  possession.  But  the  value  of  such  a  map 
is  greatly  diminished  wlwn  we  find  that  there  are  no  natural  landmarks  deli- 
neated thereupon.  ;  that  the  land  was  jungle  when  measured  ;  that  the  bound- 
aries are  not  discoverable  from  a  mere  inspection  of  the  map  ;  and  that  neither 
the  zemindars  nor  their  agents  have  by  their  signatures  admitted  the  correct- 
ness of  the  tAaA;."(l)  "  The  ofiicers  engaged  in  survey-operations  are  required 
to  seek  the  co-operation  of  the  parties  interested  in  the  measurement.  These 
parties  are  to  be  induced,  if  practicable,  to  make  themselves  acquainted  with 
the  contents  of  the  thak  and  khasra  plans,  and  to  sign  them  or  state  their  objec- 
tions in  writing.  Persons  who  are  familiar  with  what  takes  place  in  these  pro- 
vinces when  Survey  Officers  commence  operations  in  a  locality,  are  well  aware 
that  neighbouring  proprietors  do,  as  a  rule,  carefully  watch  their  proceedings ; 
and  if  the  person  interested  consider  that  the  boundary  demarcated  by  those 
officers  between  any  two  estates  is  incorrect,  they  take  immediate  and  prompt 
action  to  object  and  to  have  the  map  rectified .  We  must  then  look  at  the  matter 
somewhat  in  this  way  :  The  proprietors  of  estates  have  reasonable  notice,  and 
may  be  presumed  to  be  well  aware,  that  the  boundaries  are  about  to  be 
demarcated  upon  a  map  made  by  imperial  Qovemment  Officers,  and  which 
is  by  consent  and  usage  regarded  as  important  evidence  in  cases  of  boundary 
dispute  they  are  invited  to  co-operate  and  to  point  out  to  the  Survey  Officeit 
what  they  admit  to  be  true  boundaries  between  their  estates. (2)  If  they  or 
their  agents  point  out  the  boundaries,  and  the  boundaries  so  pointed  out  are 
demarcated  on  the  survey-map  which  is  then  signed  by  them,  this  map  is  good 
evidence  of  an  admission  as  to  the  correctness  of  the  boundaries  shown 
thereon. (3)  If  the  proprietors  or  their  agents  do  not  actively  point  out  the 
boundaries  but  afterwards  sign  the  map,  it  is  still  evidence  of  an  admission, 
though  not  of  so  strong  a  nature  as  in  the  case  first  put.  If  these  Survey 
Officers,  without  active  assistance  from  those  interested,  demarcate  the 
boundaries,  and  no  objection  is  raised  to  their  correctness,  the  reasonable 
supposition  is  that  objections  would  have  been  raised  if  the  boundaries  were 
not  correct :  and  we  have  here  admission  of  conduct.  If  objections  are  raised 
and  abandoned,  or  if  objections  taken  before  the  Survey  Officer  unsuccess- 
fully, are  not  persisted  in,  no  attempt  being  made  to  have  the  survey- map 
rectified  by  a  suit  brought  for  this  purpose,  we  have  again  evidence  of  ad- 
mission by  conduct,  the  value  of  which  varies  according  to  the  circumstances 
supposed.  If  a  suit  has  been  brought  to  rectify  the  map  and  brought 
successfully,  or  unsuccessfully,  there  is  a  judicial  decision  astothe  accuracy 
of    the    map  or  otherwise.     The  value  of  any  particular  survey-map  in 


(1)  JoyUtra   DoMte  v.    Mahomed   Mobaruet,  8  ttajthahgt  v.    Daorja  Botmduree,   2    W.  R.,  211 
C,  976,  per  Field,  J.,  at  p.  983 :  »M  also  Radha  (1866). 

Chowirainv.airetdharefSahcoiconiaHotpan'm  (3)  lb.  »t  p.  212.     "The  map  shows  Ui*t  at 

important,    20   W.    R.,    243    (1873);    Brijonalk  the  time  of  the  snrre;,  the  plaintiff  alone  laid 

Chnwdhry  v.  Lall  Meak,  14  W.    R.,    391   (1870)  claim  to  the  land  and  that  no  one  disputed  hi* 

(map  not  questined) ;     RomanUh  Roy  v.  KaUy  claim.  Such  a  pnblio  aasertion  of  a  right  of  owner- 

Proahad,  18    W.    R.,    346  (1872)  (map  admitted  ship  is  also,  I  think,  important  eridenee  of  Us 

to  be  correct) ;  Jtadhita  Mohun  v.  Ovnga  Saraiii,  title.     In  the  absence  of  direct  title-deeds,  acts 

21  W.  R.,  116  (1874)     (map    not  objected  to);  of  ownership  are  the  best  proofs  of  title."     In 

and  6  C,  212,  ante  ;  Satcowri  Oho»h  v.  Secretary  connection    with   the    sabject   of  this  class   of 

0/  Slate,  22  C,  262,  267  (1894).  evidence,  s.  13,    d.   (»),  ante,  should   be  kept  in 

(2)  See  remarks  of  Jackson,  J.,  in  Coneetnr  of  mind. 
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evidence  will  vary  according  asthe  above  circumataucesareorare  not  brought 
out  in  evidence  ;  and  of  course  as  time  passes  on.  and  the  production  of  living 
witnesses  of  what  took  place  at  the  time  of  the  survey-proceedings  becomes 
more  or  less  impossible,  the  di£Bculty  is  increased  of  producing  evidence  which 
will  enable  the  Court  to  weigh  the  value  of  a  particular  map  in  nice  scales."(l) 
Unless,  however,  it  can  be  proved  that  a  person  against  whom  a  thak  or  survey 
is  attempted  to  be  used  expressly  consented  to  the  delineation  or  admitted  the 
correctness  of  such  maps,  they  have  no  binding  effect. (2)  This  class  of  evidence 
has  been  said  to  be  valuable  because  it  is  not  within  the  power  of  the  parties  to 
manufacture,  and  it  comes  from  a  public  o£Sce.(3)  But  a  survey- map  is  a  piece 
of  evidence  like  other  evidence  in  a  case,  and  can  be  of  no  effect  in  determining 
the  burden  of  proof.(4)  A  thakbttst  map  is  in  no  sense  a  record  of  tenures 
subordinate  to  Government  revenue-paying  estates,  and  is  of  no  value  as  evi- 
dence in  a  suit  in  which  the  extent  of  the  interest  of  a  shikmee  talookdar  is 
matter  for  determination. (5)  In  every  case  the  question  what  lands  are  in- 
cluded in  the  Permanent  Settlement  of  1793  is  a  question  of  fact  and  not  of 
law.  The  ontts  of  proving  that  the  Government  Revenue  fixed  in  1793  is 
aasessed  on  any  particular  lands  as  being  included  in  the  Permanent  Settle- 
ment is  on  those  who  affirm  that  such  is  the  case.  Assuming  lands  not  to  be 
within  the  Permanent  Settlement  of  1793  the  last  survey  made  under  the  third 
section  of  Act  IX  of  1847  is  to  be  taken  as  the  starting  point  for  deciding  when 
the  next  survey  is  made  whether  lands  are  within  the  uth  and  sixth  sections  of 
that  Act.  But  when  the  question  is  whether  lands  shown  in  a  particular  thak 
or  survey-map  made  since  1793  were  or  were  not  included  in  the  lands  charged 
with  the  assessment  permanently  fixed  in  1 793,  the  last  thak  or  survey-map 
cannot  in  all  cases  be  acted  upon  or  treated  as  decisive  in  the  absence  of  evi- 
dence to  the  contrary. (6) 

ChiUttha  are  accounts  compiled  from  actual  measurement,  and  made  in  the  Ohlttaba. 
presence  of  the  raiyats,  of  all  the  lands  in  a  village  divided  into  dags  or  parcels 
and  contain  the  quantity  of  land  in,  and  lengths  and  breadths  of  each  dag,  its 
boundaries,  the  species  of  cultivation  and  the  name  of  the  raiyat  who  holds  it. 
It  may  be  otherwise  when  the  zemindar  and  raiyats  are  not  amicable  ;  but  a 
ehittah  made  when  there  is  no  dispute  going  on  is  valuable  as  an  admission  by 
the  parties  concerned  of  the  state  of  things  at  a  time  when  there  was  no  contro- 
versy .(7)  In  the  case  of  Gopeenath  Singh  v.  Anund  Moyee  Dabia,(8)  certified 
copies  of  chiUahi  and  a  field-book  of  the  Survey  Department  were  received  in 
evidence. (9)  Bayley,  J.,  remarking  that  these  papers  are  the  primary  records 
out  of  which  a  survey- map  is  made  and  are  originally  component  parts  of  the  map 
and  evidence  of  the  fact  of  demarcation  of  lands  and  properties  measured  and 
surveyed  at  or  about  the  date  of  such  map  and  for  the  purposes  of  the  Stat* 
and  htigated  questions  respectively  :  that  notice  of  their  being  made  is  issued 
to  the  parties,  so  that  these  records  cannot  be  said  to  be  made  in  the  absence  of 
parties ;  for  legally  they  were  present  when  they  had  the  opportunity  of  being 

(I)  Sobo  Voamor  v.  Oobind  Ckunder,  9  C.,305  C,  291  (1903). 

11881),  per  Field,  .).,  ftt  pp.  306,  309.  (7)  Field,  Et.,  737,  4th  Ed.,  Appendix. 

(S>XrMlo  JfoiuT.  8tertlaryofState,3C.  W.  N.,  (8)  8  W.  R.,  167  (1867). 

90,  104  (1898).     Bnt  in  the  absence  of  evidence  (9)  In  the  following  csaes  also  survey  ckiUah 

to  the  contrary  they  may   be  judicially  reueived  were  received  as  evidence  :  Svdulchina  Choadrain 

ia  evidence  as  correct  when  made.    Jagadindra  v.  Rajmohan  Bott,  3  B.  L.  B.,  (A.  C),  381  (1869) ; 

SaA  V.  Stentary  of  SMe,  30  C,  291,  (1903).  Uahomed  Fedye  v.  Oteeood-dten,  10  W.  R.,  340 

W  OkAhUw  Banerjet  v.  Torn  Ciand,  16  W.  (1868);  Burosmly  Dosdu  t.   Ombika    Nund,  24 

R.,  3  (1871).  n.  R.,  192  (1876) ;  TaruchuUh  Uooktrjtt  v.  Mo. 

(4)  Karain  Singh  v.  Nnrendro  Naram,  22  W.  hendnmath  Okom,  13  W.  R.,  66  (1870) ;   UooOet. 
R..  297  (1874).  ram   Majhee  v.  Kttumblmr  Key,  24  W.  B.,  410 

(5)  Mokima  Ckitndtr  v.   Witt,  22  W.  R.,  277  (1876);  Anum.  Bibi  ▼.  AnUranitta  (No.  1294  of 
(l«7().  1871,  decided  on  28th  Feb.  1872  by  the  Calcutta 

«)  Jafoditidn  Salk  t.  StenHurg  of  State,  30       High  Court  cited  in  Field,  Ev.,  p.  227). 

W,  UB  17^ 
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present.  This  was  a  decision  under  the  11th  and  13th  sections  of  Act  II  of 
1855;  but  on  the  view  there  taken  of  the  nature  of  chittahs  they  would  also  have 
been  admissible  under  this  section.  But  whether  admissible  or  not  under  thi« 
section  as  component  parts  of  maps  or  as  plans,  "  a  chittah  of  the  revenue- survey 
is  a  public  record  ;  viz.,  the  record  of  public  work  carried  on  by  a  public  o£Scer 
— the  Superintendent  of  Survey — under  the  directions  of  the  Government  of 
Bengal  ;"(l)and  is  therefore  admissible  under  the  thirty-fifth  section. (2)  Any 
chittah,  moreover,  if  made  by  the  persons  and  under  the  circumstances  mention- 
ed in  the  18th  section  may  be  admissible  under  that  section  as  documentary 
admissions  -.orunderthe  13th  section  as  an  assertion  of  right.(3)  The  Privy 
Co  unci!  in  the  case  of  Eckowrie  Singh  v.  Heeralall  8e<U,{i)  speak  of  chittaht  as 
no  evidence  of  title  in  boundary  disputes  between  rival  proprietors  tohen  they 
are  imthout  further  account,  introduction,  or  verification.  "  By  these  words," 
said  Hobhouse,  J.,  "  it  seems  to  me,  their  Lordships  held  that,  if  chittaht  are 
rel  ed  upon  without  any  account  given  or  verification  made  of  them,  then  they 
are  not  to  be  considered  as  evidence  ;  but  here  an  account  was  given  of  the 
cAt(iaA«  and  that  were  properly  introduced  and  verified,  and  therefore  that 
remark  of  their  Lordships  does  not  seem  to  me  to  apply  to  the  chittahs  now 
before  us.  They  were  therefore,  I  think,  properly  used  as  evidence  in  this 
case."(5)  "It  may  here  be  observed,"  says  Mr.  Field,  "that  the  reporu  do 
not  always  show  what  was  the  precise  nature  of  the  chittaht  offered  in  evidence 
in  each  particular  case ;  and  to  this  may  be  attributable  some  of  the  di&rence 
of  opinion  which  seems  to  prevail  upon  the  subject  in  question.  There  is, 
and  ought  to  be,  a  wide  distinction  as  regards  both  weight  and  admissibility, 
between  the  chittahs  and  other  measurement-papers  of  the  revenue -survey  of 
the  country,  designed  and  carried  out  as  an  executive  act  of  State  ;  the 
similar  paper  of  a  decennial  survey  made  under  the  provisions  of  Act  IX  of 
1847  (v.  ante) ;  the  chittahs  of  a  measurement  of  a  particular  khas  mehal  made 
by  Government  as  zemindar  ,-(6)  the  chittahs  at  a  measurement  made  by  • 
private  zemindar(7)  at  a  time  when  the  relations  between  him  and  his  ratyai« 
were  friendly  ;  and  the  chittahs  of  a  measurement  made  by  the  same  zemindar 
when  disputes  had  arisen  as  to  enhancement  of  rents.  If  the  original  records 
of  the  reported  cases  were  examined  with  reference  to  this  distinction,  it  is 
more  than  probable  that  any  seeming  difference  of  opinion  may  be  found 
reconcilable  with  sound  and  uniform  principle.*'(8)  Where  chittahs  were 
produced  by  the  plaintiff  as  evidence  of  certain  lands  being  mal,  it  was  hdi 
that  they  were  sufficiently  attested  by  the  deposition  of  the  village  gomaatah 
that  they  were  the  chittahs  of  the  village  while  he  was  gomastak,  and  that 
he  had  been  present  when,  with  their  assistance,  a  purtal  (new,  revised) 
measurement  had  been  carried  out  in  the  vtllage.(9) 

37.     When  the  Court  has  to  form  an  opinion  as  to  the 

ofnit^'    existence    of  any  fact    of  a  public  nature,  any  statement  of 

faotofimb-  _       _  

He  nature,  " 

cer^^iUrta      (>)''<'  JMkMn.  J.—SumnUy  D^me  t.  Tm-  (8)   See     Jumuioy    MnlUei    r.    DtmrkmmMk 

or  NoUfloa-    bilca  Nund,  24  W.  R.,  192  (1876).  J/ytec,  6  C,  287  (187S)  i  Bam  Ckmndtr  v.  Btim*„. 

tions.                    {2)  SeeOm»draClumdrav.NotetulrimalhClmi-  lUmr  Kailc,  9  C,  1*\  {1969) ;  TarwetnaSk  Maoin^. 

<«r/««,  IC.  W.  N.,  630,  683(1897).  fee    v.     Uoiendronati    Ohot,    IS    W.      R.,     » 

(3)  S«e  remu-ka  of  Jaokioii,  J.,  in  ColUelor  of  (1870). 

Sojthahye  t.  Doorga  Somdtirte,  2  W.  R.,  211,  212  (7)  Ai  to  dtiUalu  other  tbu  thow  o(    the    sat- 

(1806):  (v.  pojl)  Taylor,  £t.,  |  1770.  vey,  see  Oopal  Ckmif  r.  Muikmb  CKmndmr,  t\ 

(4)  2B.L.R.  (P.C.)4(1868);  •.  c,  II   W.  U.  W.    R.,    20  (1874);   Kritkm,   ChwMitr  t.    Jtf^r 
(P.  C),  S.  Saldar,    22    W.  K.,    3M  (1874);  £»■)•  Clk«>W  t. 

(6)  BudmOiHt  Ckowdni*   t.    Bajmolum  Bone,  RamkrMo  Btwrak,  19  W.  R.,  S09  (1S73). 

3  B.  L.  R.  (A.  C),  381  (1809).    See  Diaomom  (8)  Field,  Kt.,  220. 

<JhowiltrmU  v.   Brofomohini  CkotnUnini,  29  C,  (9)  XHeiee  Ptrshad  t.  Ram  Ceomtr,    IO  W.   R.. 

201  (1901).  443   (1868). 
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it,  made  in  a  recital  contained  in  any  Act  of  Parliament,  or 
in  any  Act  of  the  Governor- General  of  India  in  Council,  or 
of  the  Governors  in  Council  of  Madras  or  Bombay,  or  of  the 
Lieutenant-Governor  in  Council  of  Bengal,  or  in  a  notifica- 
tion of  the  Government  appearing  in  the  Gazette  of  India  or 
in  the  Gazette  of  any  Local  Government,  or  in  any  printed 
paper  purporting  to  be  the  London  Gazette  or  the  Government 
Gazette  of  any  colony  or  possession  of  the  Queen,  is  a  rele- 
vant fact. 

This  section  applies  also  to  any  Act  of  the  Lieutenant- 
Governor  in  Council  of  the  North-Western  Provinces  and 
Oudh,  the  Punjab,  or  Burma. (] ) 

Principle. — These  documents  are  admissible  on  grounds  similar  to  those 
on  which  entries  in  public  records  are  received.  They  are  documents  of  a  public 
character  made  by  the  authorized  agents  of  the  public  in  the  course  of  official 
duty  and  published  under  the  authority  and  supervision  of  the  State,  and  the 
facto  recorded  therein  are  of  public  interest  and  notoriety.  Moreover,  as  the 
tacts  stated  in  them  are  of  a  public  nature,  it  would  often  be  difficult  to  prove 
thtm  by  means  of  sworn  witnesses. (2) 

•■  8("  ratt.")  8.  78  {Proof  of  Notifieation$.) 

I.  8("  JMevont.")  a.   81  {Pretumption  a*  to  QaaeUet,  Newspapert 

1 87  (2)  ( Jikftctf  notice  of  AeU. )  and  PHtatt  A«l».) 

Steph.  Dig.,  Art.  33;  Taylor,  Ev.,§  1860;  Starkie.  Ev.,  278;  Boeooe,  N.-P.  Ev.,  187, 
Iii8;  Phipson.  Ev.,  Srd  Ed.,  294  ;  31  &  32  Vic,  (^p.  37  (The  Documentary  Evidence  Act, 
1868,  amended  by  the  Documentary  Evidence  Act,  1882) ;  Act  I  (Mad.)  of  1867,  s.  7 
(recital  in  nny  Act  of  the  Governor  in  Council  of  a  public  nature  is  primd  Ineie  evidence 
of  the  fact  recit«d):  Act  XXXI  of  1863  {Gatetteof  liuKa) :  11  &12  Vic,  Cap.  21,  s. 
82  (lotolvent  Delitors) :  Act  XXI  of  1879,  s.  5  (Foreign  Jurisdiction  and  Extradition). 

OOHMBNTART. 

The  fact  as  to  the  existence  of  which  the  Court  has  to  form  an  opinion  must  5S2***d '° 
be  one  of  a  public  nature.   A  similar  expression  occurs  in  section  42,  post,  which  Notifloa- 
fpeaks  of "  matters  of  a  public  nature.  '(3)    The  Gazette  of  India,  the  organ  of  **°°» 
the  (government  of  India,  was  first  published  in  1863  only.    Previous  to  that 
date  the  notifications  of  the  (Government  of  India  were  published  in  such  of  the 
ffatetta  of  the  Local  Governments  as  wes  necessary.    By  Act  XXXI  of  1863 
publication  in  the  Gazette  of  India  was  declared  to  have  the  effect  of  publica- 
tion in  any  other  Official  (Jazette  in  which  publication  was  prescribed  by  the 
law  in  force  at  the  date  of  the  passing  of  the  Act.(4)     In  the  case  of  the  £.   v. 
Amiruddin(b)  the  Gazette  of  India  and  the  Calcutta  Gazette  containing  official 
fetters  on  the  subject  of  hostilities  between  the  British  €!iown  and  Mahomedan 
fanatics  on  the  frontier  were  held  to  have  been  rightly  admitted  in  evidence 
under  the  azth  and  eighth  section8(6)  of  the  repealed  Act  II  of  1855  as  proof 
of  the  commencement,  continuation  and  determination  of  hostilities.      It  was 

(1)  Addad  Vr  •.  t.  Art  V  of  1899.  (4)  Aot  XXXI  of  1863,  s.  1. 

(X)  T»rlar.  St.,  |  Utl ;  SUrkie,  Ev.,  272, 273,  (8)  7  B.  L.  B.,  68 ;  »  c,  IS  W.  B.,  Or.,  25. 

tl  m§.  (6)  8.  6  of  Aot  n  of  186S,  oorrespODds  general- 

(S)  T.  V<Ke>  to  a.  13,  32   (4),   anU   and   42,  ly  to  s.  67  ( jadidal  notioe)  and  ■.  8  of  the  same  Aot 

fut-  to  the  pivsent  section. 
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B7  Statute 
the  Oasette 
baa  been 
•xpresBly 
rendered 
evldenee  of 
▼arloos 
matters. 


Oaoetteaas 
medlnu 
to  prove 
notloe. 


furthei  held  that  it  was  not  necessary  that  these  documents  should  be  inter- 
preted to  the  prisoner.  It  was  sufficient  that  the  purposes  for  which  they  wen 
put  in  were  explained.  In  the  subsequent  trial  of  the  Wahabi  conspirators  at 
Patna,  the  Gazette  was  used  in  evidence  for  a  similar  purpose.(l)  According 
to  the  English  rule  a  recital  in  a  public  general  Act  is  in  general  prima  fane, 
but  not  conclusive,  evidence  of  the  facts  recited,  because  in  judgment  of  law 
every  subject  is  privy  to  the  making  of  it ;  but  a  private  Statute  (though  it 
contains  a  clause  requiring  it  to  be  judicially  noticed  as  a  public  one)  is  not 
evidence  at  all  against  strangers  either  of  notice,  or  of  any  of  the  facts 
recited. (2)  The  present  section  draws  no  distinction  between  public  and 
private  Acts  of  Parliament,  merely  requiring  that  the  fact  spoken  to  in  either 
should  be  of  a  public  nature  ;  but  of  course  neither  in  the  case  of  the  Acts 
nor  of  the  Gazettes  in  the  section  mentioned  is  any  recital  therein  contained 
conclusive  of  the  fact  recited  unless  expressly  declared  to  be  so  :  and  know- 
ledge of  a  fact  although  it  be  of  a  public  nature  is  not  to  be  conclusively 
inferred  from  a  notification  in  t)i^  Gazette  :  it  is  a  question  of  fact  for  the 
determination  of  the  Court. (3) 

Thus  by  the  Documentary  Evidence  Act(4)  the  Gazette  is  made  prima 
facie  evidence  of  any  proclamation,  order,  or  regulation,  issued  by  Her  Ma- 
jesty, the  Privy  Council  or  any  of  the  principal  departments  of  State.  So  also, 
hj  section  82  of  the  Insolvent  Debtor's  Act,  the  production  of  the  Lofdon 
Gazette  containing  the  notice  mentioned  in  the  section  is  sufficient  evidence  of 
the  filing  of  petition,  adjudication,  confirmation  or  revocation  thereof,  and  of 
the  dates  of  the  same  proceedings  respectively,  and,  in  the  case  of  any  adjudi- 
cation, of  the  date  of  the  petition  on  which  the  same  is  grounded; (6)  and  a 
notification  in  the  Gazette  of  India  under  the  fifth  section  of  the  Foreign  Juris- 
diction and  Extradition  Act  is  condiuive  proof  of  the  truth  of  the  matters 
stated  in  the  Notification.(6) 

The  Gazettes  and  Newspapers  are  often  evidence  as  a  medium  to  prove 
notices  ;  as  of  the  dissolution  of  a  partnership,  which  is  a  fact  usually  notified 
in  that  manner.  But,  unless  the  case  is  governed  by  some  special  Act,  such 
evidence  is  very  weak  without  proof  that  the  party  to  be  affected  by  the 
notice  has  probably  read  the  particular  Gazette  in  which  it  is  contained,  e.g., 
that  he  takes  it  in  or  attends  a  reading-room  where  it  is  taken,  or  has  shown 
knowledge  of  other  matters  contained  in  the  same  number,  or  that  it  is  a 
publication  with  which  it  is  his  duty  to  be  familiar  or  the  like:  but  the 
mere  fact  that  the  paper  circulates  in  his  neighbourhood  is  not  sufficient. (7, 
Moreover,  in  the  case  of  those  who  dissolve  partnership,  it  is  incumbent  upon 
them  to  give  to  old  customers  of  the  firm  an  express  and  specific  notice 
by  circular  or  otherwi8e.(8)  Under  section  350  of  the  repealed  Act  VIII 
of  1859  (Civil  Procedure)  the  Government  Gazette  containing  the  advertise- 
ment of  sale,  and  a  printed  paper  purporting  to  be  the  conditions  of  sale 
alluded  to  in  the  Gazetfr.  and  issued  from  the  Master's  Office  in  the  name  of  the 
Master,  were  admitted  in  evidence  to  prove  the  actual  conditions  of  the  deed 
ofsaIe.(9)  Notice  of  a  resolution  for  winding  up  a  Company  voluntarily  must 


(1)  Field,  Er.,  231 :  for  Engliih  caaes,  «.  Tay- 
lor, Et.,  S  1660,  and  Starkie,  Et.,  278. 

(2)  Taylor,  Ev.,  fj  1660,  l«61 ;  Steph.  Dig., 
Art.  33  ;  Rosooe,  N.-P.  Ev.,  187,  188.  See  Baban 
Myttcha  y.  Sag*  Shrameha,  2  B.,  38  (1876). 

(3)  Homi«  T.  Wise,  9  B.  & C, 712;  Starkie,  Ev.. 
MO. 

(4)  SI  ft  32  Vic.,  Cap.  37  (1868),  ■.  2,  amended 
by  the  Documentary  Evidence  Aot,  1888,  •.  2. 

(6)  U  *  12  Vic.,  Cap.  21,  a.  82. 


(6)  Act  XXI  of  1879,  s.  6. 

(7)  Starkie,  Ev.,  880;  Taylor,  Ev..  ^  1««. 
1666;  Phipeon,  Ev.,  3rd  Ed.,  llS;  Whait.  cited 
■A., as.  671—676;  «M  a.  14,  anir,  and  NoUt  ihtnto: 
in  rebuttal  evidence  may  of  couriie  be  givro  aa 
that  the  party  is  unable  to  read,  etc. 

(8)  Chundee  Chvrn  v.  gduljee  Couvsrte,  8  <X, 
678  (1882). 

(9)  Jotendro  Moinn  r.  Amee  Brifo,  W.  R., 
1864.  80. 
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also  be  given  by  advertisement  in  the  Local  Official  GazeUe,{l)  in  certain 
cases  by  the  Insolvent  Debtor's  Act,(2)  and  certain  orders  made  thereunder 
(rill  affect  creditors  after  proof  of  notice  given  and  the  lapse  of  a  certain 
time.(3) 

88.     When  the  Court  has  to  form  an  opinion  as  to  a  iui«v»noy 
law  of  any  country,  any  statement  of  such  law  contained  in  aSMmtaaato 
book  purporting  to  be  printed  or  published  under  the  author-  SmtiKSdin 
ily  of  the  Government  of  such  country  and  to  contain  any  such  ••''■'^*"- 
law,  and  any  report  of  a  ruling  of  the  Courts  of  such  country 
contained  in  a  book  purporting  to  be  a  report  of  such  rulings, 
is  relevant. 

Prinolple. — These  statements  in  books  of  law  and  in  Reports  are 
admi«8ible  on  grounds  similar  to  those  of  the  three  preceding  sections. 
Books  containing  the  law  of  a  country,  (4)  whether  in  the  form  of  statute  or  case- 
law,  deal  with  matters  which  are  of  public  notoriety  and  interest,  and  when 
published  under  the  authority  of  Government  have  the  further  guarantee  of 
that  anthority  ;  while  reports  not  published  under  the  authority  of  Govern - 
ment  or  of  the  Courts,  may,  owing  to  the  public  and  widely  known  character 
oftheir  contents  and  the  Sequent  and  public  use  to  which  they  are  put  in  the 
form  of  reference,  comment,  citation  or  otherwise,  be  reasonably  presumed 
to  be  faithful  and  accurate. 

t-8("Belevaiit-  ")  b.  67  (  Judicial  rtotiee.) 

<-  46  ( Proof  of  Foreign  late. )  a.  84  (OtmuineneAt  of  book*  here  ntetUtoned. ) 

T»yfc)r,  Er.,  H  I^^Mt— 1426 ;  Bent.  Ev.,  $  613 ;  Roeooe,  N.-P.  Ev.,  119—121 ;  Steph.  Dig., 
Art*.  49,  60;  Pbipcon,  £t.,  3rd  Ed.,  342 ;  Act  XVTn  of  1876.  s.  3  (Indian  Law  Keports) : 
<tad  7  Vic.,  Cap.  ©4,  {  3  (r.  Taylor,  Ev.,  p.  22,  NoU) :  22  &  23  Vic.  Cap.  «3 ;  24  &  26  Vic, 
Cap.  11  (A*o«rt«iiuneat  of  Foreign  and  Colonial  law). 

These  words  would  by  themselves  include  India  as  well  as  Great  Britain  "lAwof  any 
aod  oUier  Foreign  Countries  :  but  the  words  ' '  form  an  opinion'  *  and  the  fact  «<»'"*'**^- 
that  Courts  of  this  country  must  take  judicial  cognisance  of  the  laws  they 
adminiBter(5)  which,  therefore  require  no  proof,  indicate  that  the  countries 
refened  to  in  the  section  are  countries  other  than  British  India.    Though, 
however,  the  Court  must  take  judicial  notice  of  laws  in  force  in  British  India 
aad  of  tike  Acts  of  Parliament,  it  may  refuse,  if  called  upon  by  any  person  to 
do  So,  until  such  person  produces  any  such  appropriate  book  or  document  of 
reference  as  it  may  consider  necessary  to  enable  it  to  do  so. (6)    Statements 
of  law  other  than  those  contained  in  Reports  must  purport  to  be  printed  or 
pnblished  under  authority.     So  a  statement  contained  in  an   unathorised 
translation  of  the  Code  Napoleon  as  to  what  the  French  law  was  upon  a 
particular  matter  was  held  not  to  be  relevant  under  this  section  :(7)  but 
Reports  of   rulings  need  not  be  so  published,  if  only  the  book  containing 
them  purport  to  be  a  Report  of  the  rulmgs  of  such  country.   As  to  the  presump- 
tion of  genuineness  of  the  books  in  this  section  mentioned,  »ee  s.  84,  jiost. 


U)  Aet  VI  of  1882,  •.  178.  denoe,    but   merely    referred  to,   to   refresh  the 

(2)  II  *  H  Vic,  0»p.    21,  M.  3B,  43,  liO,  «0,  memory,— .Stnrkie,  Ev.,    274. 

•  I.  (6)  8.    67,    poM. 

(S)A.,  W.  5»,  aO.  (tt)/». 

(4)  Wlmt)  it    isneoMwrr  to  taier  to  •  ittittntp  (7)  ChriMian   v.   Drlnnney,  2«  C..   031  (1899); 

jotfeUIIy  noAieeaUe,  a  e«|iy  is  not  given  in  eri-  «.  r.,  3  C.  W.  N.,  014. 
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Though  the  Courts  will  take  judicial  cognizance  of  the  laws  thej  admi- 
nister. Foreign  and  Colonial  laws  must  be  proved.  This  8ection(l)  is  » depu- 
ture  from  the  English  rule  under  which  Foreign  law  must  (unless  an  opiaion 
has  been  obtained  under  the  statutory  procedure  mentioned  below)  be  proved 
as  a  fact  by  skilled  witnesses,  or  (in  the  case  of  foreign  customs  and  usaees)(2) 
by  any  witness,  expert  or  not,  who  is  acquainted  with  the  fact  and  not  bj  the 
production  of  the  oooks  in  which  it  is  contained. (3)  In  India  also  Foreign  law 
may  (in  addition  to  the  method  provided  by  this  section)  be  proved  by  the  opi- 
nions of  persons  specially  skilled  in  such  law. (4)  Further  there  ezistsi 
statutory  procedure  for  the  ascertainment  of  Foreign  and  Colonial  law.  By 
22  and  23  Vic.  Cap.  63,  a  case  may  be  stated  forthe  opinion  of  a  superiorCourt 
in  any  of  Her  Majesty^s  dominions  to  ascertain  the  law  of  that  part,(5)  and  by 
24  and  26  Vic,  Cap.  11,  a  similar  case  may  be  stated  for  the  opinion  of  s  Court 
in  any  Foreign  State  with  which  Her  Majesty  may  have  entered  into  s  Cm- 
vention  for  the  ascertainment  of  such  law. (6) 

(1)  e.  definition  of  •'  Foreign  Court  "  Civil  Pr.       in  which  the    Coort    of   Chanoerj  in   Eagiud 
Code,    B.    2.  for«Hded  a  omo  on  Hindn  Lav  to  the  Supnav 

(2)  Lindo  t.   BOitario,   1    Ha«g.  C.   B.,  216  ;       Court  of  Cftlontta. 

AtuMS  Peenft  Cate.  11  C.  ft  F.,  114— 117;Fai>-  (6)  This  Act  is  stated  to  be  pnoticallj  •  tfi 

derdonetl  v.   ThtUvson,  8  C.  B.,  812.  letter,  as  no  Convention  has  ever  been  nude  is 

(3)  S%tttr  Paragt  Casr,  supra,  MotUfn  T.  Fab-  pursuance  of  it.     Phipeon,   Ev.,  3rd  Ed.,  M. 
rigat,  Cowp.,  174  ;  Boacoe,  N.-P  Ev.,  119—121.  See  also  6  ft  7  Vic..  Cap.  94,  J3  ;  and  £.  r.  Dm- 

(4)  «.  s.  46,  fott.  taji  Ovlnm,  3  B.,  334  (1878). 
(B)  Lofi*  V.  PrinetM  YiOorio,  1  .lur.  O.  8.,  109, 
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HOW  MUCH  OF  A  STATEMENT  IS  TO  BE  PROVED 

Whilb  on  the  one  hand,  in  the  case  of  a  statement  in  a  civil  or  criminal 
proceeding  by  way  of  admission  or  confession,  the  whole  of  it  must  be  taken 
and  read  together,  since  thus  alone  can  the  whole  of  that  which  the  person 
making  the  statement  intended  to  convey  be  certainly  arrived  at :  and  since 
it  wonld  be  obviously  unfair  to  take  that  only  which  is  against  the  in- 
terest of  the  declarant,  while  the  very  next  sentence  might  contain  a  material 
qualification ;  on  the  other  hand,  great  prolixity,  waste  of  time,  and  not 
seldom  injnstice,  might  occur  if  evidence  of  matters  (often  otherwise  inadmis- 
able)  were  allowed  to  be  given  simply  on  the  ground  that  the  whole  of  the 
documents  or  conversations  must  be  before  the  Court.  The  latter  is, 
therefore,  constituted  the  judge  of  the  amount  which  may  be  given  in 
evidence  of  any  document  or  conversation.  The  discretion  is  to  be  guided 
by  the  principle  of  letting  in  so  much,  and  so  much  only,  as  makes  clear  the 
natnie  and  effect  of  the  statement  and  the  circumstances  under  which  it  was 
made.(l) 

39.     When  any  statement  of  which  evidence  is  given  dene*  to  be 
forms  part  of  a  longer  statement,  or  of  a  conversation  or  part  ^Smamt^ 
oi  an  isolated  document,  or  is  contained  in  a  document  which  orTmrnve^ 
forms  part  of  a  book,   or  of  a  connected   series  of  letters  or  Sa^it?°' 
papers,  evidence  shall  be  given  of  so  much  and  no  more  of  ^SSSi^'i^t- 
the  statement,    conversation,  document,  book,  or  series  of  JJSi.**"**' 
letters  or  papers,  as  the  Court  considers  necessary  in  that 
particular  case   to  the  full  understanding  of  the  nature  and 
effect  of  the  statement,  and  of  the  circumstances  under  which 
it  was  made. 

Principle. — The  rule  laid  down  by  the  present  section  (which  is  to 
the  same  eSect  as  the  English  law  on  the  same  subject)  is  founded  on  the 
general  grounds  of  convenience  and  justice  (v.  Introduction,  supra). 

^  21,  28  (Proof  of  Admi<!sion8.  )  tion  ;     Cross-examination  :   Re-exa- 

u.  187.  1S8,  ft  Chap.  X,  poMim  (Examina-  mination.) 

Taylor,  Ev..  §§  732—734,  14,  4.  Roscoe,  N.-P.  Ev,  179. 

OOBSMBNTABT. 

'  'Though  the  whole  of  a  document  may,  as  a  general  rule,  be  read  by  Doomwmta 
the  one  party,  when  the  other  has  already  put  in  evidence  a  partial  ex-  8*o»t»iv- 
tr8Ct,(2)  this  rule  will  not  warrant  the   reading  of   distinct  entries   in  an 
Kccount-book,(3)  or  distinct  paragraphs  in  a  newspaper,(4)  unconnected 


(1) Norton, £».,«», 204; Taylor, E».,  {{732—  (3)  Colt  v.  Howard,  3  SUrk.  B.,  6;  Been  T. 

734, 127—129 ;  r.  ante,  pp.  115.117.  WlU'.more,  2  Drew,  ft  8m.,  446. 

(2)  S.  T.  Qfutn't  C.  J. '» :  Be  reeJum,  10  L.  R.,  (4)  Darby  v.  (huely,  1  H.  ft  N.,  1. 
Ir..  294,  cited  in  Taylor,  Bt.,  p.  648. 
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BOW  MUCH  IS  TO   BB  PROVED. 


[8.W.] 


OomTwna- 
tlon. 


Ii«tt«rB. 


with  the  particular  entry  or  paragraph  relied  on  by  the  opponent ;  uor 
will  it  render  admissible  bundles  of  proceedings  in  bankruptcy,  entries  in 
corporation-books,  or  a  series  of  copies  of  letters  inserted  in  a  letter-book, 
merely  because  the  adversary  has  read  therefrom  one  or  more  papers  or 
entries  or  letters. (1)  If,  indeed,  the  extracts  put  in  expressly  refer  to  other 
documents,  these  may  be  read  al80,(2)  but  the  mere  fact  that  remaining 
portions  of  the  papers  or  books  may  throw  light  on  the  parts  selected  br 
the  opposite  party,  will  not  be  sufficient  to  warrant  their  admission :  for 
such  party  is  not  bound  to  know  whether  they  will  or  not,  and  moreover,  the 
light  may  be  a  false  one.  "(3)  It  may  be  inferred,  it  has  been  said,  from  this 
section  how  much  of  a  police-diary  may  be  seen  by  an  accused  person  when  it 
is  used  to  refresh  memory  or  to  contradict  the  police-officer.  In  such  case 
the  accused  person  is  entitled  to  see  only  the  particular  entry  and  so  much  of 
the  special  diary  as  is,  in  the  opinion  of  the  Court,  necessary  in  that  particular 
matter  to  the  full  understanding  of  the  particular  entry,  so  used  and  no 
mon.(4) 

"The  same  rule  prevails  in  the  case  of  a  conwr-ialion  in  which severnl 
distinct  matters  have  been  discussed  ;  and  although  it  was  at  one  time  held, 
on  high  authority,  that  if  a  witness  were  questioned  as  to  a  statement  made 
by  an  adverse  party,  such  party  might  lay  before  the  Court  the  whole  that 
was  said  by  him  in  the  same  conversation,  even  matter  not  properly  con- 
nected with  the  statement  deposed  to,  provided  only  that  it  related  to  the 
subject-matter  of  the  suit,{5)  yet,  a  sense  of  the  extreme  injustice  that  might 
result  from  allowing   such  a  course  of  proceeding  has  indnced  the  Courts, 
in  later  times,  to  adopt  a  stricter  rule,  and  if  a  part  of  a  conversation  is  now 
relied  on  as  an  admission,  the  adverse  party  can  give  in  evidence  only  so 
much  of  the  same  conversation   as  may  explain  or  qualify  the  matter  al- 
ready before  the  Court. "(6)    It  is  settled  law,  that  proof,  on  cross-examina- 
tion, of  a  detached  statement  made  by  or  to  a  witness  at  a  former  time  doe« 
not  authorise  proof  by  the  party  calling  that  witness  of  all  that  was  said  at 
the  same  time,  but  only  of  so  much  as  can  be  in  some  way  connected  with  the 
Hatement    proved.(7)      Therefore,  where  a  witness  has  been  cross-examined 
as  to  what  the  plaintiff  had  said  in  a  particular  conversation,  it  was  held  that 
he  could  not  be  re-examined  as  to  other  assertions,  made  by  the  plaintiff  in 
the  same  conversation,  that  were  not  connected  with  thtt  assertions  to  which 
the  cross-examinations  related,  although  they  were  connected  with  the  8til>- 
ject-matter  of  the  suit. (8) 

' '  With  regard  to  letters  it  has  been  held  that  a  party  may  put  in  such  as 
were  written  by  his  opponent,  without  producing  those  to  which  they  were 
answers,  or  calling  for  their  production  ;  because,  in  such  a  case,  the  letters  to 
which  those  put  in  were  answers  are  in  the  adversary's  hands,  and  he  may 
produce  them,  if  he  thinks  them  necessary,  to  explain  the  transaction.(9) 
But  if  a  plaintiff  puts  in  a  letter  by  the  defendant  on  the  back  of  which  is 


(1)  SUtrgt  T.  BucJbOMn,  10  A.  ft  E.,  698. 

(2)  Id.,  ttOO,  006.  The  reference  incorporatfn 
tbe  two  togetiier.  Jokntm  v.  OiUon,  4  B>p., 
21  ;  falamtr  v.  Hatuim,  1  Camp.,  171. 

(3)  Slwrgt  v.  Buchanan,  sapra,  600—606 ; 
Taylor,  Ev.,  {  782. 

(4)  a.  y.  Mannu,  10  A..  406  (1897) ;  jxr  Edge. 
C.  J. 

(5)  Tk*  Quten's  eat,  2  B.  ft  E.,  ?97,  298  ;  pv 
Abbott,  a  J. 

(«)  Prinet  V.  aamo,  7  A.  ft  E.,  627,  634,  636  ; 
Taylor,  Ev.,  |  733. 


(7)  Prince  v.  8amo,  aupra,  627  ;  8tw<)t  v. 
Buehanan,  10  A.  ft  E.,  606. 

(8)  Taylor,  Ev.,  {  1474  i  Pmm  t.  Stm ; 
8upra,  637.  In  this  caae  the  opinion  o{  Lard 
Tenterden  in  The  Qneen't  com  (2  B.  ft  B.,  S»»K 
that  evidence  of  the  whole  coovenatioa,  i 
connected  with  the  suit,  waa  admisaiUr, 
though  it  relatnd  to  matters  not  toothed  ii 
the  cross-examination.  wa«  o<niaiflef«d  sa^ 
overruled. 

(3)  Lord  Barrtmore  v.  Taylor,  1  Ktp,,  3Si  ; 
Pe  iltdina  v.  Onen,  3  C.  ft  Kir.,  72. 
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something  wiitten  by  himself,  the  defendant  is  entitled  to  have  the  whole 
read  ;  (1)  and  where  a  defendant  laid  before  the  Court  several  letters  between 
himself  and  the  plaintiS,  he  was  allowed  to  read  a  reply  of  his  own  to  the 
last  letter  of  the  plaintiff,  it  being  considered  as  a  part  of  an  entire 
corre8pondence."(2) 


<0  flofffeM*  ».  DoM,  6  C.  *  P.,  238.  (2)  Taylor,  Ev.,  f  734  ;  Roe  v.  Dey,  7  C.  *  P., 


705. 
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JUDGMENTS  OF  COURTS  OF  JUSTICE  WHEN  RELEVANT. 

Transactions  unconnected  with  the  facts  in  issue  are,  according  to  the 
general  rule  of  relevancy,  inadmissible  in  evidence.  Judgments  in  Courts  of 
justice  on  other  occasions  form,  however,  in  certain  cases,  an  exception  to  the 
exclusion  of  evidence  of  transactions  not  specifically  connected  with  facts  in 
issue.(l)  Sections  40-42  declare  when,  and  in  what  manner  judgments, 
orders  and  decrees  are  admissible.  Judgments,  orders  and  decrees  other  than 
those  mentioned  in  these  sections  are  irrelevant,  unless  the  existence  of  such 
judgment,  order  or  decree  is  a  fact  in  issue,  or  is  relevant  undar  some  other 
provision  of  this  Act.(2)  Judgments  are  either  domestic  or  foreign,  and 
either  of  these  may  be  in  personam  or  t»  rem. 
^eg^^-ai  (a)     In  the  first  place,  all  judgments  are  conclusive  of  their  existence  as 

ingMS>^i^s-  distinguished  from  their  truth.  Thus  if  the  object  be  merely  to  prove  the 
StoUow^-  ^^•"t®"*'®  of  the  judgment,  its  date,  or  its  legal  consequences  (and  not  the 
accuracy  of  the  decision  rendered),  tiie  production  of  the  record,  or  of  a 
certified  copy,  is  conclusive  evidence  of  the  facts  against  all  the  world.(3) 
In  other  words  the  law  attributes  unerring  verity  to  the  substantive  as  op- 
posed to  the  judicial  portions  of  the  record.  And  the  reason  is,  thata  jadg- 
ment  being  a  public  transaction  of  a  solemn  nature,  must  be  presumed  to  be 
faithfully  recorded.  In  the  substantive  portion  of  a  record  of  a  Conrt  of 
Justice,  flie  Court  records  or  attests  its  own  proceedings  and  acts.  Quod  ftt 
recordum  probatum,  nondebet  esse  negatum.  In  the  judicial  portion,  on  the 
contrary,  the  Court  expresses  its  judgment  or  opinion  on  the  matter  in  ques- 
tion, and  in  forming  that  opinion  it  is  bound  to  have  regard  only  to  the  evi- 
dence and  arguments  adduced  before  it  by  the  respective  parties  to  the  pro- 
ceeding. Such  a  judgment,  therefore,  with  respect  to  any  third  person,  who 
was  neither  party  nor  privy  to  the  proceeding  in  which  it  was  pronounced, 
is  only  res  inter  alios  judicata  ;  and  hence  the  rule,  that  it  does  not  bind,  and 
is  not  in  general  evidence,  against  anyone  who  was  not  such  party  or 
privy.(4)  So  also  judgments  are  admissible  in  this  connection  where  the 
record  is  matter  of  inducement,  or  merely  introductory  to  other  evidence.(5) 

(b)  All  judgments  are  conclusive  of  their  truth  in  favour  of  the  Judge 
that  is  for  the  purpose  of  protecting  him  who  pronounced  it  and  the  officer* 
who  enforced  It.  (6) 

(c)  The  admissibility  and  effect  of  judgments  when  tendered  as  evidence 
of  their  truth,  that  is,  as  evidence  of  the  matters  decided,  or  of  the  grounds  of 
the  decision  for  the  purpose  of  concluding  an  opponent  upon  the  facts  deter- 
mined, vary  according  as  the  judgments  are  (as  the^  called)  in  rem  or  in  per 
sonam.  Generally  speaking,  a  judgment  in  rem  is  one  which  binds  all  the 
world,  and  not  only  the  parties  to  the  suit  in  which  it  was  passed  and  their 
privies.  It  belongs  to  positive  law  to  enact  what  judgments  shall  have  such  a 
character.     Accordingly,  the  Act  declares(7)  that  a  judgment,  in  order  t«  have 


(1)  Steph.  Introd.,  I«4.  v.  s.  43,  jaM. 

(2)  S.  43,  po$t.  (6)  Set  ».  43,  pott. 

(3)  AUnadk  Cltandra  v.  Porah  Salk,  0  V.   W.  («)  Taylor,   Ev..   (J  186»— 1672 ;  Steph.  Dig.. 
N.,408,  410  (1904).  Art.   4S:  Ro»coe,  X.   P.   Ev.,  204,  205,  UW- 

(4)  Taylor,  Ev.,  {  1667  ;  Bert.  Ev.,  {  SMh  Steph.  1201  ;  «ee  Act  XVIII  of  ISfiO. 

Dig.,  Art.  40 :  PhipMn,  Ev..  3rd  Bd.,  3J»— 389.  j  (7)8.  41,  foM  ;  te  Xorton,  Ev.,  206. 
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this  efiect,  must  have  been  pronounced  by  a  competent  Court  in  the  exercise 
of  Probate,  Matrimonial,  Admiralty,  or  Insolvency  jurisdiction.  Such  a  judg- 
ment is  conclusive  of  certain  matters  against  all  the  world,  and  not  against 
the  parties  and  their  privies  only.  On  the  other  hand,  the  judgment  in  per- 
$onam  (or  the  ordinary  judgments  between  parties  in  cases  of  contract,  tort, 
orcrime)  of  a  Court  of  competent  jurisdiction  is  conclusive  proof,  in  subsequent 
proceedings,  between  the  same  parties  or  their  privies,  only  of  the  matter 
actually  decided  :(1)  but  is  no  evidence  of  the  truth  of  the  decision  between 
strangers,  or  a  party  and  a  8tranger,(2)  except  upon  matters  of  a  public  nature 
in  whjch  case,  however,  they  are  not  conclusive  evidence  of  that  which  they 
gtat6.(3)  The  reasons  of  this  rule  are  commonly  stated  to  rest  on  the  ground 
expressed  in  the  maxim  res  inter  aHos  acta  vel  judicata  alteri  nocere  non  debet, 
it  being  considered  unjust  that  a  man  should  be  afiected,  and  still  more.that  he 
should  be  bound,  by  proceedings,  in  which  he  could  not  make  defence,  cross- 
e.xamine  or  appeal. (4) 

Foremost  among  the  judgments,  orders  and  decrees  which  are  declared 
to  be  admissible  by  the  following  sections  are  those  which  have  the  effect  of 
barring  a  second  suit  or  trial. (5)  Thus  judgments,  orders  and  decrees  maybe 
relevant  for  the  purpose  of  showing  that  there  is  a  lis  penden8,{Q)  or  that  the 
matter  is  res  ftidicata,(7)  or  that  the  claim  advanced  forms  part  of  a  former 
claim,  or  that  the  remedy  for  which  the  plaintiff  sues  is  one  for  which  the 
plaintiff  might  have  sued  in  a  former  suit  in  respect  of  the  same  cause 
of  action. (8)  N^ext,  the  judgments  of  certain  Courts  in  the  exercise  of 
Probate,  Matrimonial,  Admiralty  or  Insolvency  jurisdiction  are  declared  to 
be  relevant  and  conclusive  proof  of  certain  matter8.(9)  The  general  nature 
of  these  judgments  is  not  to  define  a  person's  rights  against  the  particular 
individuals  who  are  parties  to  the  proceeding,  but  to  declare  h  is  status 
generally  as  against  all  the  world.  And  the  broad  principle  of  the  rule  is  that 
public  policy  requires  that  matters  of  status  should  not  be  left  in  doubt,  and  a 
decision  in  rem  not  merely  declares  status,  but  ipso  facto  renders  it  such  as  it  is 
declared. (10)  With  the  exception  of  such  judgments,  there  are  no  judgments 
conclusive  in  Indian  Courts  against  persons  other  than  the  parties  to  the 
proceedings  or  their  representatives,  (11)  as  to  the  facts  which  they  declare  or 
the  rights  which  they  confer.  There  are,  however,  such  judgments,  namely, 
those  relating  to  matters  of  a  public  nature,  which,  (12)  though  not  conclusive 
proof  of  what  they  state  and  not  binding  upon  anybody  but  the  parties 
to  the  proceeding  and  their  representatives,  may  yet  be  considered  by  the 
Court  by  way  of  evidence  as  to  the  facts  with  which  they  are  concerned. 
Thus,  in  a  suit  in  which  the  existence  of  a  public  right  of  way  is  disputed,  a 
judgment  between  other  parties,  in  which  the  existence  of  the  same  right  of 
way  is  affirmed  or  negatived  may  be  put  in  as  evidence  of  the  existence 
or  non-existence  of  the  right  ;  though  the  party  against  whom  it  is  employed 
wiUbe  at  liberty  to  counteract  it,  if  he  can.  as  he  would  &ny  other  piece 
of  hostile  evidence.  Further,  apart  from  their  admissibility  under  the 
preceding  sections,  the  existence  of  a  judgment,  order  or  decree  may  be  a  fact 
in  issue  in  the  case  or  a  relevant  fact  under  some  of  the  other  provisions  of  this 
Act  as  to  relevancy. (13)    Thus  where  A  sues  B,  because  through  S's  fault 


( « )  ■?«  «.  40,  pott.  (7)  lb.  :  89.  13,  U  ;  Cr.    Pr.  C'od«-,  ».  403 ;  »M  ». 

(2)  V.  ib. ;  a.  43,  fott,  illusU.  (a),  (i),  (c).  40,  potl. 

(3)  S.  42,  pott ;  where  the  leuong  for  this  Ex-  (8)  CiT.  Pr.  Code,  8.  43 ;  «ee  9.  40,  foel. 
ception  are  eonaidercd.  (9)  8.  4i,  potl. 

(4)  S«  phipMn,  Ev.,  3rd  Ed.,  384,  where  the  ( 10)  See  note  to  8.  41,  potl- 
fcronnda  of  thia  rule  are  conaidered.  (U)  Norton,  Ev.,  204,  214. 

(5)  8.  40,  ixM.  (12)  S.  42,  poH. 
'«!  Ht.  Pr.  Code,  s.  12  ;  «e<  ».  40,  potl.  ( IS)  8tt  a.  43,  pmi. 
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A  has  been  sued  and  cast  in  damagcB,  the  judgment  and  decree  by  which  such 
damages  are  given  is  a  fact  in  issue ;  or  where  B  is  charged  with  the  morder 
of  ^,  the  fact  that  ^  has  obtained  a  decree  of  ejectment  against  B  may  be 
relevant  as  showing  the  motive  in  B  for  the  murder  of  A.(\)  Lastly,  as  fraud 
is  an  act  which  vitiates  the  most  solemn  proceedings  of  Courts  of  Justice, 
and  as  a  judgment  delivered  by  an  incompetent  Courtis  a  mere  nullity,  the 
Act  provides  that  any  party  to  a  suit  or  other  proceeding  may  show  that  anv 
judgment,  order  or  decree,  which  is  relevant  under  sections  40—42,  and 
which  has  been  proved  by  the  adverse  party,  was  delivered  by  a  Court  not 
competent  to  deliver  it,  or  was  obtained  by  fraud  or  collu8ion.(2) 

iSSS^tm        .  ^'     ^^®  existence  of  any  judgment,  order  or  decree, 
b^I^^d  ^^^^  ^y  '*^  prevents  any  Court  from  taking  cognisance  of 
Boitortrtai.  a  suit(3)  Or  holding  a  trial,  is  a  relevant  fact,  when  the  ques- 
tion  is  whether  such  Court  ought  to  take  cognisance  of  such 
suit,  or  to  hold  such  trial. 

Prlnoiple. — See  Introduction,  ante,  and  Notes,  post. 
M-  41 — 48  (Judgments,  oHers,  and  decreet.)  a.  S  ("  7?«fcfan<.") 

B.   44  {Fraud:  want  o/  jurisdiction.)  s.  S  {"  Fact.") 

*■  8  ("Court.")  S8.  74,    78.    77   (Ptiblic     doc«mf«b 

cirtified  copim.) 
Steph.  Dig.  .ArtK.  39—47  :  Taylor,  Ev.,  §  1684,  et  seq.  ;  Smith's  L.  C.  Note  to  Uuckex 
of  Kingston's  case :  Field,  Rv..  235—319;  Estoppel  by  Matter  of  Record  in  Civil  snitein 
India  by  L.  Broughton  (1896):  The  Law  of  Estoppel  in  British  India  by  A.  CaspersMIMS): 
The  Law  of  Bea  Judicata  by  Hukm  Chand  (1894). 


Relevancy 
of  Jads- 
mente, 
orders  and 
decrees  as 
barrlntr 
■eooodsnlt 
or  trial. 


OOMMBNTART. 

This  section  provides  for  the  admission  of  evidence  for  the  purpose  of 
showing  that  a  suit  or  trial  is  barred,  as  for  example  on  the  ground  :  (<i)  that 
the  matter  in  issue  is  the  subject  of  a  previously  instituted  pending  suit  ;(4) 
(h)  that  the  relief  sought  forms  part  of  a  claim  for  which  the  plaintiff  omitted 
to  sue  in  a  former  suit;  orwasoneof  several  remedies  in  respect  of  the  same 
cause  of  action,  for  which  the  plaintifE,  in  a  former  suit,  omitted,  without 
the  leave  of  the  Court,  to  sue  ;(5)  (c)  that  there  is  an  estoppel  by  judgment,  the 
matter  in  issue  being  res  judicata.(6)  Under  the  first  of  the  above-mentioned 
grounds,  the  order  admitting  the  plaint  of  the  former  suit,  in  the  second  and 
third,  the  judgment,  and  in  either,  such  other  portions  of  the  record  as  are 
material  to  show  that  the  matter  is  without  the  cognizance  of  the  Court,  wonld 
be  relevant  and  admissible  evidence  under  this  section.  Each  of  the  above- 
mentioned  grounds  of  objection  to  a  second  suit  or  trial  forms  a  portion  of  the 
law  of  Procedure,  and  as  such  is  dealt  with  by  the  Civil  or  Criminal  Procedure 
Codes.  Whether  a  person  ought  to  be  allowed  to  litigate  any  particular  ques- 
tion, and  if  so  by  what  Umitations  the  right  should  be  restricted,  are  questions 
which  do  not  belong,  in  any  proper  sense,  to  the  Law  of  Evidence,  whose  pro- 
vince it  is  simply  to  provide  the  means  by  which  parties  to  suits  may  prove 
any  right  to  which  the  Legislature  entitles  them .  The  present  section,  accord- 
ingly, is  so  worded  as  to  carry  out  whatever  may  be  for  the  time  the  lawof 


(1)  (.'unniDKbam,  Ev.,  29—32:  Kt  n.  43,  /«>«/, 
ivnd  illuats  (<J),  («),  (/),  thrrrto. 

(2)  R.  44.  pot. 

(3)  See  Ranckkoddas  Kr,-hM<u/<i>^  v.  Bo;*  -Vor- 
h«r,  10  B.  »t  p.  413(I88«). 


(4)  Piv.  Vf.  Code,  8. 12  (   V.  ptW,  p.  2J8. 
(8)  Oiv.  Pr.  Code,  •.  13  :   v.  poH,  p.  J«9. 
(«)  /6.,iw.  13,14:  (>.  Pr.  Code,  «t  403:  T.JO-', 
.    26fl   rl  nrq. 
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Procedure  on  such  qaestioii8.(l )    It  is  therefore  not  intended  in  this  work  to 
deal  with  these  subjects,  but  merely  to  cite  the  provisions  of  the  Codes  relating 

thereto. 

The  reception  of  this  evidence  is  grounded  upon  the  fact  that,  unless  it 
were  admitted,  effect  could  not  be  given  to  the  provisions  of  the  law  of  Proce- 
dure which  this  section  is  intended  to  subserve.  If  that  law  declares  that  a 
Court  shall  not  in  particular  circumstances  hold  or  take  cognizance  of  a  j  udicial 
proceeding,  it  is  plainly  necessary  to  be  able  to  show  that  these  circumstances 
exist.    The  present  section  accordingly  enables  such  proof  to  be  given. 

Except  where  a  suit  has  been  stayed  under  the  twentieth  section  of  the  Civil  ^"S**"* 
Procedure  Code,  a  Court  shall  not  try  any  suit  in  which  the  matter  in  issue  is  also 
directly  and  substantially  in  issue  in  a  previously  instituted  suit  for  the  same 
relief  between  the  same  parties,  or  between  parties  under  whom  they  or  any  of 
them  claim,  pending  in  the  same  or  any  other  Court,  whether  superior  or  inferior, 
in  British  India,  having  jurisdiction  to  grant  such  relief,  or  in  any  Court  beyond 
the  limits  of  British  India  established  by  the  Governor-General  in  Council,  and 
having  like  jurisdiction,  or  before  Her  Majesty  in  Council.  Explanation. — 
The  pendency  of  a  suit  in  a  foreign  Court,  (2)  does  not  preclude  the  Courts  in 
British  India  from  trying  a  suit  founded  on  the  same  cause  of  action. (3)  This 
section  only  provides  that  no  suit  shall  be  tried  if  the  same  issues  are  involved 
in  a  previously  instituted  suit.  It  does  not  dispense  with  the  institution  of  a 
suit  within  the  proper  time  when  the  law  reqtures  such  Jn8titution.(4) 

In  respect  of  relief  and  remedies  for  which  the  plaintiff  in  a  former  action  Omissloii  to 
omitted  to  sue,  the  Civil  Procedure  Code  enacts  as  follows  : —  reu^or 

Every  suit  shall  include  the  whole  of  the  claim  which  the  plaintiff  is  entitled  ™™*°^- 
to  make  in  respect  of  the  cause  of  action  ;(6)  but  a  plaintiff  may  relinquish  any 
portion  of  his  claim  in  order  to  bring  the  suit  within  the  jurisdiction  of  any 
Court. 

If  a  plaintiff  omit  to  sue  in  respect  of,  or  intentionally  relinquish  any  por- 
tion of  his  claim,  he  shall  not  afterwards  sue  in  respect  of  the  portion  so  omit- 
ted or  relinquished. 

A  person  entitled  to  more  than  one  remedy  in  respect  of  the  same  cause 
of  action  may  sue  for  all  or  any  of  his  remedies  ;  but,  if  he  omits  (except  with 
the  leave  of  the  Court  obtained  before  the  first  hearing)  to  sue  for  any  of  such 
remedies,  he  shall  not  afterwards  sue  for  the  remedy  so  omitted .  Forthepur- 
pose  of  this  section  an  obligation  and  a  collateral  security  for  its  performance 
shall  be  deemed  to  constitute  but  one  cause  of  action.(6) 

The  rule  of  estoppel  by  judgment  or  res  jtidicata  is  that  facts  actually  de-  B^Ju«u- 
c/ded  by  an  issue  in  one  suit  cannot  be  again  litigated  between  same  parties  *"* 
and  are  conclusive  between  them  for  the  purpose  of  terminating  litigation. (7) 
There  is  nothing  technical  or  peculiar  to  the  law  of  England  in  this  rule  which 
is  recognised  by  the  Civil  law  and  has  been  held  to  be  inconsistent  with  the 


(1)  dmningham,  Et.,  176,  176.  (6)   Venkalarama    Ayyar    v.     Venkata    Subrah- 

(2)  See  M  to  meaning  of  Civ.  Pr.  Code,  ■.  2.  manian,  24  M.,  27  ( 1900). 
(»)  Civ.  Pr.  Code,  s.  12  s  Fakuruddeen  Mahomed  (6)  Civ.  Pr.  Code,  e.  43. 

».  OHetal  TntiUe,  7  C,  82  (1881) :  Balkithan  v.  (7)  Boileauv.  RnUin,  2  Ex.,  666.  881,  per  Park, 

iMan  Col,  11    A.,  148  (1888) :  Biesemwr  Singh  B.,  and  per  Lord  Hardwiok",  in  Grigary  v.  Uolea- 

T.  Oanftt,  8  C.  f>  R.,  113  (1880) ;  Mtkjee  KesMu  tcorth,  3  Atkyna,  ij26,  cited  in  Soorjomonee  Daye* 

T.  DttnektMi,  4  C.L.  B.,  282  (1879) ;  BamaUnga  r.  Suddanund  MohajaUer,  12  B.  1^  B.,  304,  316 

Chtltiy.  BathunaihaBam,  20H.  418  (1897);  Nai-  (1873).  "  Estoppel   by   judgment  re«ulU  from  a 

Mpfw  Chetdv.  Chidambaram,  21  M.,  18  (1897);  matter    baring    been  directly  and  substantially 

fcaiofe  Chandrappa  t.  Vtnkatarama  Keddi,  22  in  ifsue  in  a  former  suit  and  having  been  therein 

M..  266  (1898).  heard  and  finally  decided"  :    KaU  Krishna   r. 

{*)  Ntmagamda  r.  Partdm,  22  B.,  640  (1897).  Seeretary  of  Stale,  16  C,  173  (1888). 
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Code  of  Civil  Procedure. (1)  ludependeutly  of  the  provision  in  the  Code  of 
1859,  the  Courts  in  India  recognise  the  rule  and  applied  it  in  a  great  number 
of  cases,  and  the  re-enactment  of  the  provision  in  the  Code  of  1877  appears  to 
have  been  made  with  the  intention  of  embodying  in  the  12th  and  13th  sections 
of  that  Code,  the  law  then  in  force  in  India,  instead  of  the  imperfect  provision 
in  the  second  section  of  Act  VIII  of  1859.(2)  The  provisions  in  the  present 
Code,(3)  which  embody  the  law  of  Estoppel  by  judgment  in  civil  suits  in 
India,(4)  correspond  very  nearly  with  those  in  the  Code  of  1877.  EngUsh 
text-writers  deal  with  this  subject  under  the  head  of  '  Evidence  '  as  it  is  a 
branch  of  the  law  of  estoppel,  but  the  authors  of  the  Indian  Codes  have 
regarded  it  as  belonging  more  properly  to  the  head  of  ProC€durc.(5)  The 
principle  of  res  judicata  as  remarked  by  West,  J.,  in  Sridhar  Vinayak  v. 
Narayan  valad  Babaji,{Q)  is  simple  in  its  statement  but  presents  considerable 
difficulty  in  its  application.  Very  numerous  cases  have  arisen  in  India  upon 
the  construction  of  the  sections  of  the  Code  dealing  with  this  subject, 
and  the  reports  contain  a  great  number  of  decisions  upon  them.  Many  of 
them  turn  upon  facts,  and  the  difficulty  has  generally  been  to  apply  the 
principles  to  the  facts.  Even  if  the  matter  properly  belonged  to  the 
subject  of  this  work  it  would  be  unprofitable  and  lead  to  confusion 
to  enter  into  an  examination  of  many  of  these  deci8ions,(7)  for  a  case 
may  perhaps  be  a  binding  authority  as  to  the  conclusion  arrived  at  where 
the  facts  are  identical  but  not  otherwise  in  any  other  case  the  tribunal 
must  investigate  the  facts  for  itself  and  determine,  (8)  referring  to  previous 
cases  only,  for  such  propositions  of  law  as  are  contained  in  them.  With 
respect  to  the  rule  as  applicable  to  civil  cases,  the  provisions  of  the  present 
Code  of  Civil  Procedure  in  regard  to  res  judicata  as  contained  in  its  13th 
and  14th  sections  are  as  follow  : — 

No  court  shall  try  any  suit  or  i8sue(9)  in  which  the  matter  directly  and 
substantially  in  issue  has  been  directly  and  substantially  in  issue  in  a  former 
suit  between  the  same  parties,  or  between  parties  under  whom  they  or  any 
of  them  claim,  litigating  under  the  same  title,  in  a  Coui-t  of  jurisdiction  com- 
petent to  try  such  subsequent  suit,  or  the  suit  in  which  such  issue  has  been 
subsequently  raised  and  has  been  heard  and  finally  decided  by  such  Court. 

Exflartotion  I. — The  matter  above  referred  to  must,  in  the  former  suit, 
have  been  alleged  by  one  party  and  either  denied  or  admitted,  expressly  or  im- 
pliedly, by  the  other. 

Ex-planatioH  II. — .\ny  matter  which  might  and  ought  to  have  been  made 
ground  of  defence  or  attack  in  such  former  suit  shall  be  deemed  to  have  been  a 
matter  directly  and  substantially  in  issue  in  such  suit. 

Explanation  III. — Any  relief  claimed  in  the  plaint,  which  is  not  expressly 
granted  by  the  decree,  shall,  for  the  purpose  of  this  section,  be  deemed  to  have 
bppii  rpfi;?''fl. 

(1)  KhttgoUe  Singh  v.  Umtrin  Bvz,  T  ]l.  L.  H.,       v.  Amir  Befttm,  8  A.,  32fi,  331  (1886). 
673,  678  (1871).  (6)  11  Bom.  H.  C.  R.,  228  (1874). 

(2)  Mitir    RagM>«r  v.  Shco  Batsli,  »  C,  -139,  (7)  Srr  BrougJtiUm,  op.  cU.,7. 

44A;  9   I.  A.,    197,   202,  204  (18»2);  Kame»mr  (8)  London  Joint  Stock  Bami  v.  Simwtmt,  Ap. 

Period  T.  Rajhimari  Rmtun,  19  I.  A.,  238;  20  C»«.,  1892,  at  p.  222,  prrLotti  Henrh«U ;  T.i». 

«'.,  79  (1892).  at  p.  210,  ptr  Lord  H»lebnry,  L.  C. :  "1  miM 

(3)  Act  XIV  of  1882,  as.  13, 14.  make  •  protest  that  it  ia  not  a  very   pro&tabi* 

(4)  C'f.  aa  to  the  law  on  this  siibjtKtt,  Esioj/prl  inquiry    whether  one  case  reaemblea  another  ia 
by  malttr  o/  ruori   I'n  eivil  f«it»  in  India,  by  L,  its  facts." 

Broughton    (1893) ;    Tkt    Law    of    Etlo-pptl    in  (9)  Aa  to  the  propriety  of  the  extenaiaii  oi  the 

British  India,  by  A.  ('aaper«7,(  1 893);,  Field's  St.,  doctrine  to  exclude  the  tria!  of  an  isane,  seeAci 

23fi — 343,  5th  Ed.  (1894);  Tht  Law  o/ Au  Judi-  Chvn  v.  Kumad  Mohon  2  C.  W.  \.,   287,  SU 

'Ola  by    HukmCband  (1894).  (1898):  s.  c,    25    C,    S7I  ;   and    acie    CImmdi 

■•.)  See  remarks  of  .Mahmood,  J.,  in  Sita  Ram  Pratad  t.  Makendn  Singh,  23  A.,  S,  ft,  II  (1900)- 
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Explanation  IV. — A  decision  is  final  within  the  meaning  of  this  section 
when  it  is  such  as  the  Court  making  it  could  not  alter  (except  on  review)  on  the 
application  of  either  party  or  reconsider  of  its  own  motion.  A  decision  liable 
to  appeal  may  be  final  within  the  meaning  of  this  section  until  the  appeal 
is  made. 

Explanation  V. — Where  persons  litigate  bond  fide  in  respect  of  a  private 
right  claimed  in  common  for  themselves  and  others,  all  persons  interested  in 
such  right  shall,  for  the  purpose  of  this  section,  oe  deemed  to  claim  under  the 
person  so  litigating. 

Explanation  VI. — Where  a  foreign  judgment  is  relied  on,  the  production 
of  the  judgment  duly  authenticated  is  presumptive  evidence  that  the  Court 
which  made  it  had  competent  jurisdiction,  unless  the  contrary  appear  on  the 
record  ;  but  such  presumption  may  be  removed  by  proving  the  want  of  juris- 
diction.(l) 

The  rule  contained  in  this  section  applies  equally  to  appeals  and  miscel- 
laneous(2)  proceedingb  as  to  original  suits. 

No  foreign  judgment  shall  operate  as  a  bar  to  a  suit  in  British  India — 

(a)  if  it  has  not  been  given  on  the  merits  of  the  case  : 

(b)  if  it  appears  on  the  face  of  the  proceedings  to  be  founded  on  an  in- 

correct view  of  international  law  or  of  any  law  in  force  in   British 
India  : 

(c)  if  it  is  in  the  opinion  of  the  Court,   before  which  it  is  produced  con- 

trary to  natural  justice  : 

(d)  if  it  has  been  obtained  by  fraud  : 

,le)     if  it  sustains  a  claim  founded  on  a  breach  of   any  law    in    force  in 
British  India. 

Where  a  suit  is  instituted  in  British  India  on  the  judgment  of  any  foreign 
Court  in  Asia  or  Africa  except  a  Court  of  Record  established  by  Letters  Patent 
of  Her  Majesty  or  any  predecessor  of  Her  Majesty  or  a  Supreme  Consular  Court 
established  by  an  Order  of  Her  Majesty  in  Council,  the  Court  in  which  the  suit 
is  instituted  shall  not  be  precluded  from  enquiry  into  merits  of  the  case  in 
which  the  judgment  was  pa8sed.(3) 

These  sections,  as  also  the  present  section  of  this  Act,  must  be  read  as 
subject  to  any  other  enactments  touching  their  subject-matter.  Thus  an 
entry  of  a  record  prepared  under  section  108  of  the  Land  Revenue  Code,  Bom- 
bay Act  V  of  1879,  by  the  Survey  Officer  describing  certain  lands  as  khoti  is  by 
force  of  the  seventeenth  section  of  the  Khoti  Act  (Bom.  Act  I  of  1880)  con- 
clusive and  final  evidence  of  the  liability  thereby  established  and  shuts  out 
the  evidence  of  a  prior  decision  under  this  section  of  the  Evidence  Act  as 
proof  of  ret  judicata  whereby  a  Civil  Court  adjudged  the  land  to  be  dhara.(4) 

The  rule  with  regard  to  previous  judgments  in  criminal  cases  is  contained 
in  the  Criminal  Procedure  Code(5)  and  is  as  follows  : — 

A  person  who  has  once  been  tried  by  a  Court  of  competent  jurisdiction  for 
an  offence,  and  convicted  or  acquitted  of  such  offence,  shall,  while  such  convic- 
tion or  acquittal  remains  in  force,  not  be  liable  to  be  tried  again  for  the  same 
offence,  nor  on  the  same  facts  for  any  other  offence  for  which  a  different  charge 
from  the  one  made  against  him  might  have  been  made  under  section  236,  or 
for  which  he  might  have  been  convicted  under  section  237. 


(1)  Or.  Pt.  Code,  s.  13.  20  B.,  475    (189S).    See  also  m  to  Khoti  Act. 

m  aMitham     v.    Kiriun  Lat,   11     A.,    148  Batafi  Rathtmulh  v.  Bulbin  Rofl^i,  il  B.,    n6 

>M8).  [IS96) tOofalv.DatanUkStt,  21  B.,24H1896); 

(3)  Cir.  Pr.  Code^  •.  14.  The    iMt    paragr^h  Antaf*  Kaahinalh  v.  Antaji  Madhav,  21  B.,    48U 

«aa  added  iij  At/tVUd  1888,  ■.  6.  (1896) :   Oopal  y.  Maghttvnr,  21  B.,  608  (1K96). 

(4)  «nK*«iu<ra£kMiwv.  HagkumutK  Hackatd,  (5)  &   4(KI. 
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A  person  acquitted  or  convicted  of  any  ofience  may  be  afterwards  tried 
for  any  distinct  ofience  for  which  a  separate  charge  might  have  been  made 
against  him  on  the  former  trial  under  section  255,  first  paragraph. 

A  person  convicted  of  any  ofience  constituted  by  any  act  causing  conse- 
quences which,  together  with  such  act,  constituted  a  difierent  ofience  from 
that  of  which  he  was  convicted,  may  be  afterwards  tried  for  such  last-men- 
tioned ofience,  if  the  consequences  had  not  happened,  or  were  not  known  to 
the  Court  to  have  happened,  at  the  time  when  he  was  convicted. 

A  person  acquitted  or  convicted  of  any  ofience  constituted  by  any  acts 
may,  notwithstanding  such  acquittal  or  conviction,  be  subsequently  charged 
with,  and  tried  for,  any  other-ofience  constituted  by  the  same  acts  which  he 
may  have  committed,  if  the  Court  by  which  he  was  first  tried  was  not  com- 
petent to  try  the  ofience  with  which  he  is  subsequently  charged. 

Exjilanaiion. — The  dismissal  of  a  complaint,  the  stopping  of  proceedings 
under  section  249,  the  discharge  of  the  accused,  or  any  entry  made  upon  s 
charge  under  section  273,  is  not  an  acquittal  for  the  purposes  of  this  section. 

In  the  Appendix  to  the  second  edition  will  be  found  a  note  dealing  shortjy 
and  analytically  with  the  provisions  of  the  thirteenth  section  and  then  with  the 
subject  of  foreign  judgments.  The  rule,  as  has  been  already  seen,  is  applicable 
in  criminal  cases  also,  and  a  person  who  has  once  been  tried  hy  a  Cburt  of 
competent  jurisdiction  and  convicted  or  acquitted,  cannot  be  tried  again  for 
the  same  ofience.(t)  The  principle  of  the  rule  of  res  judicata  ia  one  that  \i 
well  settled,  namely,  that  a  matter  which  has  been  put  in  issue,  tried,  and 
determined  by  a  competent  Civil  or  Criminal  Court  cannot  be  re-opened 
between  those  who  were  parties  to  such  adjudication.  The  grounds  upon 
which  parties  and  privies  are  precluded  from  re-litigating  the  same  matter 
between  them  are,  firstly,  that  of  public  policy,  it  being  in  the  interest  of 
the  State  that  there  should  be  an  end  of  litigation  {interest  ret  ptMica  vt  sit 
finis  litium)  ;  secondly,  that  of  hardship  to  the  individual  that  he  should 
be  twice  vexed  for  the  same  cause  (nemo  debet  bis  vexari  pro  una  eadem 
causa),  or  twice  punished  for  one  and  the  same  ofience  {nemo  debet  his  pmun 
pro  una  detoo).(2)  Inasmuch,  however,  as  an  estoppel  shuts  out  enquiry 
mto  the  truth  it  is  necessary  to  see  that  the  principle  of  res  judicata  is  not 
unduly  enlarged. (3)  Although  the  plea  of  res  judicata  may  be  taken  at  any 
stage  of  a  suit,  including  fiinst  or  second  appeal,  an  Appellate  Court  is  not 
bound  to  entertain  the  plea  if  it  cannot  be  decided  upon  the  record  before 
that  Court  and  if  its  consideration  involves  the  reference  of  fresh  issues  for 
determination  by  the  Lower  Court. (4) 


It«tov*noy 
of  ooPteln 
JadcnnentB 
In  probata, 
•tcJnrlB- 
dlouon. 


41.  A  final  judgment,  order  or  decree  of  a  competent 
Court,  in  the  exercise  of  probate,  matrimonial,  admiralty  or 
insolvency  jurisdiction,  which  confers  upon  or  takes  away 
from  any  person  any  legal  character,  or  which  declares  any 
person  to  be  entitled  to  any  such  character,  or  to  be  entitled 
to  any  specific  thing,  not  as  against  any  specified  person  but 
absolutely,  is  relevant  when  the  existence  of  any  such  l^al 
character,  or  the  title  of  any  such  person  to  any  such  thing, 
is  relevant. 


(1)  or.  I't.  Code,  a.  403 ;  u  to  the  mode  o( 
proving  a  preTious  oonvictioii  or  an  aoquittal, 
ffcc  p.  511,  i6. 

(2)  Lodcyer  v.  Ferryman,  3  App.  Cai.,  619  ; 
PhipMn.    Rr.,  3id  Rd.,  36S,  oited    in     Hamehoi 


Marar  t.  Bttanfi  EMii,  20  B.  at  p.  «  (lt*tV 
(S)  Alt  Chwn  V.  Jtumui  Moimn,  t  C.  W.  X.. 

297,  301  (1S98),  «.  c,  26  C,  571. 
(4)  KatJtmi  TM  r.  Swaj  Ku»uur,  *l  A..  44* 

(1899). 
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Such  judgment,  order  or  decree  is  conclusive  proof — 
that    any  legal  character  which  it  confers  accrued   at 
the  time  when  such  judgment,  order  or    decree 
came  into  operation  ; 

that  any  legal  character,  to  which  it  declares  any  such 
person  to  be  entitled,  accrued  to  that  person  at 
the  time  when  such  judgment,  order  or  decree 
(1)  declares  it  to  have  accrued  to  that  person; 

that  any  legal  character  which  it  takes  away  from  any 
such  person  ceased  at  the  time  from  which  such 
judgment,  order  or  decree(l)  declared  that  it  had 
ceased  or  should  cease ; 

and  that  any  thing  to  which  it  declares  any  person  to 
be  so  entitled  was  the  property  of  that  person  at 
the  time  from  which  such  judgment,  order  or 
decree(l)  declares  that  it  had  been  or  should  be 
his  property. 

Principle. — A  decision  in  rem  not  merely  declares  the  status  of  the 
person  or  thing,  but  ipso  facto  renders  it  such  as  it  is  declared.  Public  policy 
requires  that  matters  of  social  status  should  not  be  left  in  continual  doubt ; 
and  as  regards  thinqs  every  one,  generally  speaking,  who  can  be  affected 
by  the  decision,  may  protect  his  interests  by  becoming  a  party  to  the 
proceedings.(2) 

n.  40,  42,  4S  {Judgment,  orifirs  and  decrees.)        a.  8  ("  Relevant.") 

«•  44  {Fraud  and  want  of  juritdirtion.)  s.  4  ("  Conclusive  proof.") 

t.3{"  Court.") 

Taylor.  Et.,  SI  1673— 1681 ;  1733—1738;  Beet,  Ev.,§693;  Pigott  on  Foreign  Judg- 
oMoU  (1879) ;  Roscoe  ;  N.-P.  Ev.,  193,  194 ;  Eyerest  and  Strode  ou  Estoppel;  Bigelow  on 
Estoppel :  Story's  Conflict  of  Laws  ;  Westlake's  Private  Taternational  Law  (1880)  ; 
Wheatons  International  Law,  216  225  (1880),  3rd  Eng.  Ed.  ;  Foote's  Private  Interna- 
tional Law:  Broughton's  Estoppel  by  Matter  of  Record  in  India,  114;  Caspersz's  Law 
of  Estoppel,  460:  Hukm  Chsnd's  Res  Judicata,  493 ;  Field,  Ev.,  310—335;  Phipson, 
Et.,  3rd   Ed.,  364;  Steph.  Dig.,  Arts.  39—47,  pp.   176—178. 

COMHBNTART. 

Although  the  term  "  judgment  in  rem"  is  not  used  in  this  Act,  yet  this 
section  incorporates  the  law  on  the  subject  of  such  judgments  as  explained  in  ui?%!^*°  ' 
the  decision  of  Sir  Barnes  Peacock  in  Kanhya  Loll  v.  Radha  Churn.(3)   Many 


(1)  The  words  "  order  or  decree  "  in  tho  last  °  jura  in  rem  '  and  '  status  '  are  fully  discussed, 
three  paraKraphs  were  added  by  s.  3,  Act  XVITI  Ste  also  Broogbton,  op.  cH.,  114;  Caspersz,  op. 
of  1872.  eit.,  4^0 ;  Hokoi  Chand,  op.  eit.,  493 ;  Bigelow  on 

(2)  Phipeon,  Ev.,  Srd  Ed.,  396,  and  authori-  Estoppel;  Pigott  on  Foreign  .Judgmenw  (1879); 
tir*  there  oited.  Westlake's    Private   International  Law  (1880) ; 

(3)  7  W.  R..  338  (1867);  see  this  judgment:  Wheat«n's  Intemational  Law,  216,  22S  (1889); 
FieW,  Kv.,  320—333 ;  Taralnlamma  v.  .Annakala,  Srd.  Eng.  Ed. ;  Foote's  Private  Intemational 
I  Mad.  IT.  r.  R.,  276  (1864) ;  Jojtnitra  Deb  v.  Law  :  Everest  and  Strode  oc  Estoppel ;  Stxy's 
Ftmindm  n>b,  14  M.  I.  A.,  367;  11  B.  L.  R.,  Conflict  of  Iaws.  With  referenee  to  this  seetion 
244  (1871),  where  the  so bject  of  judgments  in  the  Select  Committee  on  the  Bill  remarked  in 
rtm,   »nd  the  meaning  of  the  terms    'in    rem,'  their    Report   as    follown : — "  ¥rr  the   sake    of 

W.  LE  18 
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difficulties  on  the  subject,  at  any  rate  so  far  as  domestic  judgments  in  r«m  are 
conceinedi  are  removed  by  this  section  which  greatly  simplifies  the  law 
relating  to  these  judgments.  For  the  section  declares  what  are  the  judg- 
ments which  are  alone  to  have  a  conclusive  character,  and  one  of  the  main 
difficulties  has  always  been  to  ascertain  some  principle  upon  which  to  rest 
this  class  of  judgments  so  as  to  determine  what  cases  fall  within  it.  Foreign 
judgments  in  rem  stand  on  a  footing  somewhat  different  from  that  of 
domestic  judgments  in  rem  as  well  as  from  that  of  foreign  judgment  tn 
personam.  Their  recognition  and  enforcement  is  still  void  of  express 
legislative  sanction,  as  while  they  are  beyond  the  rule  of  res  jtulicata 
enunciated  in  the  Civil  Procedure  Code,  there  is  nothing  in  this  Act  to 
directly  indicate  that  its  provisions  relating  to  judgments  in  rem  are  to  be 
construed  so  as  to  include  foreign  judgments.  But  it  is  apprehended 
that  in  analogy  with  the  practice  of  the  English  Courts,  such  judgments 
given  in  the  exercise  of  probate,  matrimonial,  admiralty  or  insolvencr 
jurisdiction  will  receive  in  India  the  same  recognition  as  is  accorded  to 
domestic  judgments  of  the  same  character.(l) 

It  has  been  pointed  out  in  the  note  to  the  last  section  that  a  judg- 
ment, as  a  rule,  afiects  only  parties  and  privies.  Judgments  tn  rem  form  an 
exception  to  this  rule,  and  are  valid  not  only  inter  partes  but  inter  omnes  or 
against  all  the  world.  Prior  to  the  passing  of  the  Evidence  Act,  conclusive 
effect  was  not  on  frequently,  but  erroneously,  given  to  decisions  which  were 
really  binding  only  inter  partes,  such,  for  instance,  as  a  judgment  declaring  the 
validity  of  an  adoption. (2)  This  was  pointed  out  by  the  Madras  High 
Court  in  Tarakalamma  v.  Naramma,{3)  and  by  the  Calcutta  High  Court  in 
Kanhya  Loll  v.  Itahda  CAum(4)  in  both  of  which  cases  the  law  relating  to 
this  subject  received  a  full  consideration.  The  present  section,  which  is 
based  upon  the  judgment  in  the  latter  case,  declares  that  a  judgment,  ord«r. 
or  decree  in  order  to  operate  otherwise  than  inier  partes,  must  be  a  final 
judgment  of  a  competent  Court  made  in  the  exercise  of  Probate,  Matrimonial, 
Admiralty  or  Insolvency  Jurisdiction.  Besides  these,  there  are  no  other 
judgmentsof  a  conclusive  character.  Moreover,  these  judgments  are  con- 
clusive proof  of  certain  things  only,(5)  namely,  the  legal  character  to  which 
a  person  may  be  declared  to  be  entitled,  or  to  which  a  person  may  be  declared 
not  to  be  entitled,  and  the  title  which  a  person  may  be  declared  to  possess 


amplioit;  *nd  in  order  to  avoid  the  difBoulty  of  in  an  action  in  permnam,  is  not  s  judgment  » 

defluing  or  snnmerating  jadgmenta  in   rem,   we  rem,  or  binding  upon  strangert,  or  in  other  words 

Inra   adopted  the  atatement  of  the  lav  by  Sir  npon  pereons  who  wore  neither  partiea  to  the  iBii 

Barnes  Peacock  in  Kanhya  Lall  t.  BaMa  C'Aurn,  nor  privioe,' '  was  approved  of  and  oonSrmol  br 

7  W.  R.,  339.  "  Poaoook,   <;.  J.,  delivering  the  judgment  of  tb. 

(1)  8a  Hukm  Chand,  op.  cit.,  6U3  el  sag. ;  Full  Bench  in  the  case  of  Kanhga  LaR  v.  Raikt 
Pigott,  op.  cit.  ;  Weallake,  op.  cii.  ;  Wheaton,  op.  C'Avm,  7  W.  R.,  338,  pott. 

«i«.,  supra,  p.  273,  note  (3).  (4)7   W.   K.,  338(1867);    B.  L.  R.,SBp.    VcJ.. 

(2)  As  to  the  history  and   position  of  jodg-  P.  B.,  Ktt2. 

ments  tn  r<m  in  India  prior   to  this  Act,  set-  (5)  See  Kanhya  LaU  v.   Sadba  Vhwn,  snptK 

JarahaiaiHim  v.   AnnaMa,  2  Mad.  H.  C  R.,  276  where  it  is  said  of  a  decrcv  of  divorce — '  It    M 

(1864);   Kanhya   Lall  v.  Bndha '-hurn,!   W.   R.,  conclusive  upon  all  persons  that  the  paitica  bavr 

338  {16«J);  Jofendra  DA  v.   funindn    Deb,    14  been  divorced,  and  that  the  parties  are  no  loqgrr 

M.    I.    A.,  373(1871)1  Ahmfjhhoi/  v.  Vnlleeblioy,  husband  and  wife;  but  it  i*  not  condonve,  no: 

«  B.,  703  (1882).  even  jrimi  /octe  evidence  against  strangen  that 

(3)  2  Mad.  H.  C.  R.,  276(1K64).  The  coiivlu-  the  cause  for  which  the  decree  was  prooannL-ol 
sion  uf  HoUoway,  J. — '  That  a  decision  by  <\  existed.  For  instance,  if  a  divorce  tietwem  J  awl 
competent  Court  that  a  Hindu  family  was  joint  B  were  grant«l  upon  the  ground  of  the  aduUcrv 
and  undivided,  or  npon  a  question  of  legitimacy,  of  B  with  <\  it  would  be  conclusive  as  to  tkr 
adoption,  partibility  of  property,  rule  of  descent  divorce,  but  it  would  not  be  even  primA  lan€  ori- 
in  a  partioolar  family  or  upon  any  other  question  denoe  against  C,  that  he  was  guilty  of  adnltecT 
in  a  suit  interpartu,  or  more  correcUy  spoaking  with  S,  unless  he  were  a  party  to  the  suit." 
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in  a  specific  thiug.     This  section  not  only  therefore  enumerates  the  differ- 
ent kinds  of  judgments  in  rem,  but  also  enacts  what  their  effect  shall  be. 
This  effect  is  of  a  limited  character  and  less  extensive  than  that  which  has  been 
allowed  at  times  to  judgments  in  rem,    in  English  C!ourts,(l)  whose  present 
tendency  is,  however,  to  narrow  the  effect  of  such  judgments,  making  them 
binding  for  their  proper  purposes  only,  in  accordance  with  the  view  which  has 
been  adopted  by  the  Indian  Legislature.     For,  according  to  recent  English 
decisions, (2)  judgments  in  rem,  with  the  exception  of  the  adjudications  of  Ad- 
miralty Courts  in  prize  causes, (3)  operate  in  rem  against  all  persons  only  so 
far  as  the  judgment  itself  is  concerned,  and  beyond  the  judgment  only  parties 
and  their  privies  will  be  within  the  estoppel. (4)    Under  the  provisions  of  the 
present  section  the  judgments  therein  mentioned  will  operate  in  rem  only 
in  respect   of  those  matters  of  which   these  judgments  are  declared  to  be 
conclusive  proof.     Beyond  this  only  parties  and  privies  will  be  within  the 
estoppel.     Whether  a  judgment  in  rem  is  conclusive  in  a  criminal  proceeding 
is  a  question  which,  in  English  law,  admits  of  some  doubt.(5)     But   under 
this  Act  such  a  judgment  will  be  conclusive  in  a  criminal,  equally  and  to 
the  same  extent,  as  in  a  civil  proceeding.(6)    An  order  may  be  conclusive 
otherwise  than   under    the  provisions  of  this  Act.     Thus  an  order  upon  a 
contributory  under    the  Companies   Act  is  conclusive  evidence  that  the 
monies  ordered  to  be  paid  are  due  and  all  other  pertinent   matters  stated 
in  such  order  are  to  be  taken  to  be  truly  stated  as  against  all  persons  and 
m  all  proceedings  whatsoever.(7)     As  in  the  case  of  judgments  inter  partes, 
a  judgment  in  rem  must  be  final  and  pronounced  by  a  Court  of  competent 
jurisdiction.(8) 


(1)  Aocording  toEngUahLaw  a  domestio  judg- 
■ent  tn  fcn  is  conoluaive  inter  omHts  of  the 
■utten  MtoftUjr  decided,  and  also  in  prize 
eaee*  of  the  groaods  of  the  decision,  if  these 
<n  plainly  stated.  A  foreign  judgment  in  rem 
is  gcneraO;  coDclnsive  against  strangen  only 
■poo  qoenions  of  prize,  where  the  ground  of 
•»n<ie.iin&tioQ  is  plainly  stated  ;  or  of  marriage 
•ad  dirorce  where  the  marriage  was  solemnised 
sad  the  parties  domiciled  in  the  foreign  oonntry ; 
or  of  bankruptcy  as  to  contracts  made  in  saoh 
eooMiy ;  or  of  probate,  administration  and 
(Coardiaasliip  to  a  limited  extent ;  see  Phipaon, 
Kf.,  3rd  Ed.,  364,  365,  where  the  aathoritias  are 


d)  lie  Mora  v.  Cmwlui,  I«  R.,  29  Ch.  D.,  298 ; 

'^ooefci  T.  Come^a,  U  R.,  II  App.  Ca».,  641. 

13)  See   Btrwtrii   r,     Molteux,    Dong.,     674, 

V*9.    "  All  the  world  an  parties  to  a  sentence 

*(  sCoort  of  Admirality,  "  per  Lord  Mansfield  ; 

*»»*«    T.  Conulia*,  2  8m.  L.  Ca.,  9th    Ed., 

^;   The   Helena,    4     Rob.     Adm.,    3.    8och 

"'isdleatkNM    hare    been    held    oonolnaiTe  not 

•■•f  for  their    own  prope-    purpoMos,    bat  for 

^'^  porposee  as  well,  bat  it  has  been  doabted 

**theT,    since  the  case  of  Concha   v.    Concha, 

^t,  the  findings  and  ground  of  the  judgment 

**<listiagiuahed  bam  the  judgment  itself,  would 

_  deemed    roacla<ire     upon     all     the     world. 

*^l«irw  on  Bstoppel,  .'.th  Ed.,  242.   See  Casperez, 

*'• ««.,  457,  460,  30,  and  foUowing   noU. 

^^•*)  ••  TheOourt  of  Appeal  In  Or  Mora  v.  Con- 

»    29  (*.    D.,  2«e,  plainly  intimate  that    nonp 


of  the  generally  aooeptad  kinds  of  judgment  «n 
rent  are  such,  with  the  single  exception  of 
adjudications  in  prize  cciuses  in  the  admiralty,  in 
the  sense,  that  is  to  say,  that  the  findings  and 
grounds  of  decision  bind  tnter  omnes.  The  judg- 
ment itself  may  operate  tit  rem  in  «  variety  of 
cases;    but    nothing   else    than    the    jadgment 

except    in    the    case     mentioned The 

result  is  that  the  discussions  in  regard  to  the 
distinction  between  judgments  tit  rem  and  judg. 
ments  tn  pertonam  appear  to  have  become  for 
the  greater  part  obsolete  learning.  If  the  two 
cases  referred  to  point  aright  (Dt  Mora  v. 
Concha,  supra;  Brigha  T.  fayerwealher,  140, 
Muss.,  411),  there  is  but  one  pure  jadgment  in 
rem,  carrying,  that  is  to  say,  in  its  broadly  coo- 
clusive  effect,  necessary  findings  and  groundx 
of  the  decision ;  other  judgment  separate  m  rem, 
only  in  so  far  as  they  bare  perfectly  and  com- 
pletely against  all  persons— established  a  right 
in  rem.  Beyond  the  judgment,  only  parties  and 
their  privies  are  within  the  estoppel.  Prize 
oaies  themselTcs  are  treated  by  both  Courta, 
English  and  American,  as  oxeoeptional  ;  possibly 
the  foundations  even  of  Hughes  v.  Corneliiu 
(a  prize  ease,  v.  tupra)  are  no  longer  aeoure."  .M. 
M.  Bigelow  in  the  Law  Quarterly  Review,  Vol. 
II,  p.  406  (1886). 
(6)  Taylor,  Ev.,  {(  liWO,  1681. 

(6)  Field,  Kv.,  336,  f  pi>.  276.  277,    p»»«,  »««« 
(7)  and  (8). 

(7)  Indian  Companies  Act,  !882,  s.  IW. 

(8)  H.  41  ;  w  s.  44,  po»t.  and  ■.  tO^  aMet. 
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276  JUD6MBNTS    IN   REM.  [S.  14.] 

^o^jKte  The  Courts  exercise  testamentary  and  intestate  jurisdiction(l)  under  the 

tion,  "^  Indian  Succession  Act, (2)  the  Hindu  Wills  Act,(3)  and  the  Probate  and  Ad- 
ministration Act. (4)  This  section  is  applicable  to  probates  granted  prior  to 
the  passing  of  the  Hindu  Wills  Act. (6)  In  the  case  now  cited,  it  was  contended 
that,  as  the  testator  died  before  the  Hindu  Wills  Act  came  into  force,  and  u 
the  executor  of  the  will  of  a  Hindu  dying  before  that  Act  came  into  force,  wm 
a  mere  manager  having  no  title  to  the  estate,  the  probate  of  his  will  neither 
conferred  a  legal  character,  nor  declared  the  executor  to  be  entitled  to  any 
legal  character.  But  the  Conrt  held  as  above-mentioned  and  said: — "I 
have  examined  the  cases  which  have  been  cited,  but  I  am  of  opinion 
that  section  41  of  the  Evidence  Act  applies  to  this  case.  It  is  quite  true 
that  a  Hindu  executor  was,  at  any  rate  until  the  passing  of  the  Hindu  Wills 
Act,  only  a  manager,  but  as  such  manager  he  had  ceitain  powers  over  tiie 
estate,  and  for  many  purposes  he  represented  the  testator.  It  may  be  that 
the  probate  did  not  confer  upon  the  executor  any  legal  character,  but  I 
think  that  the  efEect  of  probate  is  to  declare  the  person  to  whom  probate  is 
granted  to  be  entitled  to  the  powers  of  an  executor,  whatever  his  poven 
as  such  may  be.  The  words  '  legal  character '  are  not  anywhere  defined, 
but  I  think  that  it  is  quite  clear  that  it  is  intended  to  include  the  case  of 
an  executor.  The  fact  that  this  section  has  been  frequently  applied  to  cases 
of  persons  dying  after  the  Hindu  Wills  Act  came  into  force  shows  this. 
The  only  legal  character  which  the  Probate  Act  declares  a  person  to  be 
entitled  to  is  that  of  executor.  It  confers  the  character  of  administrator. 
It  does  not  declare  it.  So  the  section  would  be  meaningless  unless  'legal 
character '  included  the  office  of  an  executor.  I  do  not  think  that  the  cir- 
cumstance that  in  the  particular  case  the  powers  of  the  executor  may  be 
limited  makes  any  difierence  in  the  construction  of  the  section.  "(6) 

The  judgment  of  a  Court  refusing  probate,  it  has  been  said,  is  as  much  a 
judgment  in  rem  as  one  which  grants  it.  Such  a  judgment  takes  away  from 
the  executors  named  in  the  will  the  legal  character  of  executors  and  from  the 
legatees  and  beneficiaries  their  legal  character,  and  this  result  is  final  as  against 
allpersons  interested  under  the  will.(7)  But  every  refusal  to  grant  probate 
does  not  conclusively  show  that  the  will  propounded  is  not  the  genuine  will  of 
the  testator.  From  a  refusal  to  grant  probate  it  by  no  means  necessarily  follows 
that,  in  the  opinion  of  the  Court,  the  will  propounded  is  not  the  genuine  will  of 
the  testator.  It  may  be  based  upon  entirely  different  grounda  To  operate 
conclusively  there  must  have  been  a  prior  final  decision  against  the  genuineness 
of  the  will.  A  mere  finding  that  sufficient  evidence  has  not  been  given  of  the 
execution  of  the  will,  will  not  preclude  a  fresh  application  for  probate  on  the 
part  of  the  executors  when  they  are  in  a  position  to  support  it  with  more  com- 
plete proof  .(8)     Where  the  genuineness  of  the  will  is  not  disputed  and   the 


(1)  A»  t-o  the  rllect  of  probate  and  letteni  of  acU  (\^10). 

mmistretion,   see  De  Mora  T.  Concha,  L.  R.,  20  (2)  Act  X    of  1865 :  we  Part  XXXI,    »».   84J, 

Oh.  D.,268:  WAtcierv. //um«,  7H.  L.C;.  A.,  121  ;  170,    381;    <w  to  the   High  <  ..«^t^  «<    Lettm 

ConcAn  v.  Contha,  I..  R.,  1 1  App.  Cm.,  6JI,  and  Patent,  1866,  el.  (»t  ) :  In  the  matter  of  Farirroo- 

other  cases  cited  in  Phipron,  F.T..  .'trd    Ed.,  300-  deen  Adam  Saw,  II   W.  It..  413  (l$69). 

802; Taylor.  Et.,  §5  1750—1761;  Koaeoe,    N..p.  (3)  Act  XXI  of  1870. 

Et.,  201,202;Coote'8  Probatt^  10th  IM..    352  -  (4)  Act  V  of  1881. 

356;WiUiannonF.3!eoutor«,  399,  666,577;  (1002-  (6)  fftri«A  Ittuttdrr  v.   Br.-u>)lkl-m,    14  C,  Ml, 

1903),  Hakm  Ohand,  nj,.<»<.,513;  Act  X  of  1866,  874-  870   (1887). 

•a.   242,  188,  191 ;  Act  V  of  1881,  iw.  60.  12,   14,  (6)  0»r»M    Chnnafr    v.  Braugklon,    U    C,    p. 

and  pott.  A'omoUoeA«n  Dutt  v,  t/ilriiUttn  Mnndte,  875,  per  Trevelyao,  J. 

4  0.,   360    (1878) ;     Teen    Comw    v.     Hvrfrknr  (7)  Chitituuami  v.  IfarHumthaira,  l«  M^  JSO, 

Jfooterycf,  8   W.    K.,    308     (1 807);      HormiM)re  383  (1808). 

Novrcijiy.    Bai   Jjhanbaijre,  l2    B.,  1 64  (1887) ;  (S)  Otineflt  JagontuiUt  v.  Kamdktmlra    Omk^ 

Manho    T.     WiUiamt,      2     N.-W.P.     Rep.,    268  21   «.,  593  (1899). 
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applicant  is  not  legally  incapable,  the  Court  has  no  discretion  to  refuse 
probate.(l)  The  judgment  of  a  Probate  Court  granting,  or  refusing  probate 
us  judgment  tn  rem,  and,  therefore,  the  judgment  of  any  other  Court  in  a 
proceeding  inter  partes  cannot  be  pleaded  in  bar  of  an  investigaton  in  the 
Probate  Court  as  to  the  factum  of  the  will  propounded  in  that  Court.  The 
only  judgment  that  can  be  put  forward  in  a  Court  of  Probate  in  support  of 
the  plea  of  ««  ;urftcata  is  a  judgment  of  a  competent  Court  of  Probate.(2) 
In  the  undermentioned  ca8e(3)  it  was  held  that  the  order  of  a  Judge  was  ultra 
viret  which  was  passed  under  section  476  of  the  Criminal  Procedure  Code 
so  long  as  the  probate  of  the  will  in  respect  of  which  forgery  was  charged  was 
unrevoked ;  and  that  it  was  for  the  Civil  Court  to  determine  the  genoineness 
of  a  will,  and  that  it  was  not  open  to  a  Criminal  Court  to  find  the  contrary  or 
to  convict  any  person  of  having  forged  a  will  which  had  been  found  to  be 
genuine  by  a  competent  Court,  and  that  this  section  provides  that  in  such 
matter  the  finding  of  the  Civil  Court  is  conclusive.  A  grant  of  letters  of 
administration,  with  the  will  annexed,  does  not  make  any  question  as  to  the 
title  to  property  covered  by,  or  as  to  the  construction  of,  the  will,  res  judicata 
in  a  subsequent  suit  in  which  such  title  or  construction  come  in  issue. (4) 

The  Courts  exercise  matrimonial  jurisdiction  under  the  Indian  Divorce  Biatrtnw)- 
Act,(5)  and  other  Acts{6)  relating  to  marriage  and  divorce.  A  decree  of  Slotioo. 
divorce,  though  conclusive  inter  omnes  that  the  parties  have  been  divorced,  is 
not  conclusive,  nor  even  primd  facie,  evidence  against  strangers  that  the 
cause  for  which  the  decree  was  pronounced  existed. (7)  But  such  a  decree  in 
common  with  others  may  be  re-opened  on  the  ground  of  fraud  or  collusion. (8) 
The  general  rule  with  regard  to  foreign  judgments  is  that  they  are  conclusive 
where  the  marriage  was  solemnised  and  the  parties  domicUed  in  the  foreign 
conntry.(9)  Section  20  of  the  Indian  Divorce  Act  (IV  of  1869)  does  not  make 
the  proviso  in  the  seventeenth  section  applicable  to  the  confirmation  by  the 
High  Court  of  a  decree  of  nullity  of  marriage  made  by  a  District  Judge,  and 
such  a  decree  ipay  therefore  be  confirmed  before  the  expiration  of  six  months 
from  the  pronouncement  thereof.  Assuming  the  proviso  in  the  seventeenth 
section  to  be  applicable  to  a  decree  of  nullity,  a  decree  by  High  Court  con- 
firming the  same  before  the  six  months'  period  has  expired  cannot  on  that 
ground  be  treated  as  made  by  a  Court  not  competent  to  make  it,  within  the 
meaning  of  sections  41  and  44  of  the  Evidence  Act,  and  is  therefore  under 
section  41  conclusive  proof  that  the  marriage  was  null  and  void. (10) 

(1)  Han  Coomar  v.   Dcorgamoni,  21   0.,  195  |865,  rl.  (3S). 

(ISflS);  Pnn  Sath  v.  Jaio  Xalh,  20  A.,  189  (1897).  (6)  AoU  XV  of  1872  (Indiun Christian  Marriage); 

t2)  Ckinnanmi    v.  Hariharahadra,    I6M..  pp.  XV    of    1865   (Parsee    Marriage    and  Divorce) ; 

S8S,  384.  XXI   of  1866  (Native  Converts'  Marriase  DiMo- 

(3)  Manjanali    Debt  v.    Itam4a.i  Shoirif,   4  C.  lution) ;     III  of  1872    (  Relating    to    Marriage 
W.  N.,  clxxvi  (1000).  between     Persomt  not    Profeasing  the  Chriitiao, 

(4)  Aranmoyi  Dan    v.  Mohtndra  A'ath,  2<)  C,  lewish,   Hindu,  Muhammadan.  Parsi,    Buddhist, 
188  (1893):  "  It  has  been  held  that  in  a  proceed.  Sikh  or  Jaina  religious). 

iag  upon  an  application  for  probate  of  a  wDI  the  (7)  Kaiihytt  Lall  v.  Kaika  Churn,  7  W.  K.,  3.*>8 

onl;  question  which  the  Conrt  is  called  upon  to  (1867) ;  ▼.  ante,  p.  274,  nole  (5).     As    to  the  use 

determine  i.^  vrhether  the  will  is  tnie  or  not,  and  of  a  decree  in  a  previouH  suit,  see  Rvek  t.  Rnek, 

that  it  is  not  the  province  of  the  Court  to  deter-  L.  K.  P.  D.  (1896),  1.12. 

■In*  any  question  of  title  with  reference  to  th»  (8)  3.  44,  pout :  see  Ptrry  v.  Mtddouxrolt,  10 

property  covered  by  the  will—  "  t'i  ,  894,    895  :  Beav.,  138,  139. 

Btktry    Lall   v.    Jugfo    Mokun,  4  C,     1 ;  liirj  (9)  Westlake,    Private  International     Law,    §{ 

»sA   T.  Ckanlor    Mokan,    19   A.,    468    (1897);  46,  321,  see  fiinclair  y.  Sinclair,    1  Hagg.,  294; 

Jogannatk  Pnuad  v.  Auiyit  aingk,  25  C,    3.54,  Roaeh  v.  Oarran,  1  Ves.  Sr.,  157  ;  Skaw  v.  Oould, 

S4t   (1897)    [shebaftsUp J.  "  Ocidwam  V.  OnliN  Z  V..  k\.,  \pyt.,!i&;  Harvty  \.  Farnit,    L.    R.,  6 

nm,  S  Bom.  L.  R.,  WM  (1904).  App.  Cas.,  43 ;  Hnkm  Chand,  op.  cil.,  627. 

(6)  Act  IT  of  1869:  as  tothe  matrimonial  juris-  (10)  Canton  v.    Cattm,  22  A.,  270  (1900) ;  see 

'dieticn  of  tht  High   Courts,  «e   Wters  Patent,  1.44,  poM. 
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JUDQMEMTS  ON  MATTERS  OF   A   PUBLIC  NATURE. 


[8.4^] 


Admiralty 

Jarladlo- 

tl< 


ilOD. 


losolvenoy 

Jttiiodlc- 

tlon. 


See  with  regard  to  this  jurisdiction,  the  Letters  Patent  of  the  High 
CourtB(l)  and  the  Colonial  Courts  of  Admiralty  Act,  1890,(2)  which  abolishes 
the  Vice- Admiralty  Courts,  and  enacts  that  every  Court  of  law  in  a  British 
possession  which  is  for  the  time  being  declared  in  pursuance  of  this  Act  to 
be  a  Court  of  Admiralty,  or  which,  if  no  such  declaration  is  in  force  in  the  pos- 
session, has  therein  original  unlimited  civil  jurisdiction,  shall  be  a  Court  of 
Admiralty,  with  the  jurisdiction  in  this  Act  mentioned,  and  may,  for  the  pat- 
pose  of  that  jurisdiction,  exercise  all  the  powers  which  it  possesses  for  the 
purpose  of  its  other  civil  jurisdiction,  and  such  Court  in  reference  tothe  juris- 
diction conferred  by  this  Act  is  in  this  Act  referred  to  as  a  Colonial  Court  of 
Admiralty.(3)  It  is  with  reference  to  vessels  condemned  as  prizes  that  qwf 
tions  concerned  with  this  jurisdiction  usually  arise,  and  to  such  judgments 
of  condemnation,  the  last  paragraph  of  this  section  will  be  applicable. 

The  Presidency  High  Courts  exercise  this  jurisdiction  under  their  respec- 
tive Charter8,(4)  and  the  Statute  11  &  12  Vic,  cap.  21,  and  the  Hofossil  Conrts 
under  Chapter  XX  of  the  Code  of  Civil  Procedure. 


42. 


Judgments,    orders   or    decrees  other   than    those 
i  in  section  4 
of  a  public(5)  nature  relevant  to  the  enquiry  ;  but  such  judg- 


Relevanoy 

and  effiBot  of  .  ^  .       -       , 

jndsmeats.  mentioned  in  section  41,  are  relevant  if  they  relate  to  matters 

ordArs  OP-  -....  -•'-  _._ 

d«er«aa, 

thoMmMi-    ments,  orders   or  decrees    are   not   conclusive  proof   of  that 
■eotien4i.     which  they  state. 


Illttttrati^n, 
A  sues  B  for  tieepass  on  his  land.     B  alleges  the  exietence  of  a  public  right  of  iri> 
over  the  land,  which  A  denies. 

The  ezistenoe  of  a  decree  in  favour  of  the  deftaidant.  in  a  suit  by  A  against  T  for  * 
way,  is  trespass  on  the  same  land,  in  which  C  alleged  the  existenoe  of  the  same 
right  of  relevant,  but  it  is  not  conclusive  proof  that  the  right  of  way  exista.(6) 


Principle. — This  section  also  forms  an  exception  to  the  general  rule  that 
no  one  shall  be  affected  or  prejudiced  by  judgments  to  which  he  is  not  party 
or  privy.(7)  In  matters  of  public  right,  however,  the  new  party  to  the 
second  proceeding,  as  one  of  the  public,  has  been  virtually  a  party  to  the 
former  proceeding.(8)  Judgments  of  this  character  (which  are  regarded  as  a 
species  of  reputation)  are  said  to  be  receivable  on  the  same  grounds  as  evidence 
of  reputation,  which  in  matters  of  public  or  general  interest  is  adniissible.(9) 
On  account  of  the  public  nature  of  the  earlier  proceedings  an  exception  is  made 
to  the  rules  which  excludes  res  inter  alios  act<e.{lO)  But  the  earlier  judgment 
is  not  conclusive  ;  and  the  technical  considerations  by  which  the  rule  as  to 


(1)  httten  Patent,  186lt,  cIb.  (32),  (33). 

(2)  03  ft  S4  Viot..  «.  27.  See  In  the  matter  of 
tk«  Brituh  Sailiitt  Ship  ••  FalU  »/  Bttriek,"  22 
C,  SU  (189fi). 

(3)  lb.,  t.S.tte  Broi«hton,  op.  ««.,    14»-IS6. 

(4)  See  Lettws  Patent,  I86S  (Calontto),  cl.  18; 
tu  Broaghton,  op.  eU.,  IBS. 

(6)  See  Beiniter  r.  Dm,  20  B..  441  (1900). 
(8)  See  Petri  v.  NuMatt,  11  Ex.,  569. 

(7)  Jadgmenti  are  ideront  under  this  seotion, 
not  as  re4  jvdicttia,  but  as  rvidenoe,  whether 
between  the  same  partin  or  not :  0«;;»  Lall  v. 
Falleh  Laa,  174,  191,  poM. 


(8)  On^K  LaU  V.  /a«e*  latt,  6  C,  i:i.  !« 
(1880),  per  Pontifex  ,J. 

(9)Taylor,  Et.,|J1682,  1683  (v.  pwO  ;  XoctOB. 
Et.,  216 :  «e«  •.  32,  ol.  (4),  onlr.  When  }wae» 
were  summoned  de  vkineto,  and  aaramcd  U>  be 
iwquainted  with  the  rabjeot  in  coaUvfttf, 
their  verdicts  »erf  properly  rvideaoe  of  lepata- 
tiOD  ;  bnt  at  the  present  day  they  ue  not  so  : 
Me  Taylor,  Ev.,  {  624 ;  WiUs,  Ev  .,  17«,  177. 

(10)  See  Norton.  Ev.,  216';  MaM»l>  ClinHtr 
r.  Tamee  BewaA,  7  W.  R.,  210  (H«7);  Bmi 
Baiji  V.  Bai  Sanlot,  20  B.,  SS.  57,  !« 
(18»4). 
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m  judieata  is  narrowed,  lose  all  their  force  when  it  is  considered  whether  the 
judgment  may  be  used,  not  as  a  bar,  but  merely  as  evidence  in  the  cauB«.(l) 

ML  4a  41,  48  (Judgments,  ordtn.  dtrrta.)        «8.  18,  82.  cl.   (4).  48  (PuMte  right  and, 
I.  8  ("  MwanU  ")  eiuUm.) 

f.  4  ("  Condntive  prooK  ") 

Staph.  Dig..  Art.  44;  Taylor,  Ev.,  §$  624-626,  1682,  1683 ;  Phipmm.  Bv..   3rd  Kd., 
261, 385 :  Starliie,  Ev.,  386-388 :  Rosooe,  N.-P.  Ev..  190-lM  ;  Will*.  Ev.,  176,  177. 

OOlOaiNTART. 

The  English  rule  (which  is  reproduced  by  this  section)  (2)  is  that  on  qnes-  jnAsoMnta 
tions  of  public  or  general  interest,  wherein  reputation  is  evidence,  the  verdict,  JgJTiS^ 
judgment  or  order,  even  inter  alios,  of  a  competent  tribunal  is  admissible,  not  »jjwMic 
as  tending  to  prove  any  specific  fact  existing  at  the  time,  but  as  evidence  of  the 
most  solemn  kind  of  an  adjudication  upon  the  state  of  facts  and  the  question 
of  nsage  at  the  time.(3)  The  relevancy  of  adjudications  upon  subjects  of  a 
public  nature  (which  means  subjects  of  public  or  general  interests,  and  will 
thus  include  public  or  general  rights  and  customs),  such  as  customs,  rights  of 
ferry  and  the  like,  forms  an  exception  to  the  general  rule  that  judgments  inter 
parte*  are  not  admissible  either  for  or  against  strangers  in  proof  of  the  facts  ad- 
judicated. In  all  cases  of  this  nature,  as  evidence  of  reputation  will  be  admis- 
sible, adjudications — which  fox  this  purpose  are  regarded  as  a  species  of  re- 
putation,— will  also  be  received,  and  this  too,  whether  the  parties  in  the  second 
suit  be  those  who  litigated  the  first  or  utter  8trangers.(4)  The  effect,  however, 
of  the  adjudication,  when  admitted,  will  so  far  vary  that,  if  the  parties  be  the 
same  in  both  suits,  they  will  be  bound  by  the  previous  judgment :  but  if  the 
litigants  in  the  second  suit  be  strangers  to  the  parties  in  the  fast,  the  judgment, 
though  admissible,  will  not  be  conclusive. (5)  It  ought  to  appear  clearly  from 
the  previous  judgment  that  the  question  of  custom  was  determined.(6)  The 
most  satisfactory  evidence  of  an  enforcement  of  a  custom  is  a  final  decree  based 
on  the  custom.(7)  The  existence  of  local  custom,  such  as  a  right  of  pre-emp- 
tion, is  a  matter  of  a  public  nature,  and  previous  judgments  will  be  admissible 
under  this  section  in  proof  thereof.(8)  Manorial  customs  may  also  be  of  a 
a  similar  character.(9)     Where  a  plaintiff  sued  for  damages  for  value  of  timber 

(1)  Punrta  Doaa  x.  Kurenirc  Coomnr,  6  W.  R.,  s  previous  decree  mBde  in  pursnance  of  aoompro- 

?J*  (ISS6;.  nilae  oould  not  be  cited  a»  any  judicial  decirion 

(8)  Nortoo,   Bt.,  tit.  ft  the  existence  of  the  custoni,  or  any  admiMieo 

(J)  Taylor,  Ev.,  5  624  ;  an  to  the  meaning  of  by  the  defendant  in  that  suit,  that  auoh  a  onatom 

"  poMic   or  general  interest"  uc  i.  32,  cl.(4),  xiibRjated] -,     flhaikh     Kondootoolah     v.      Wohni 

•ale.  Mohun,  S  Rev.  Civ.  ft  Or.  Eep.,  2W  \»«l).  IDeoi- 

(4)  Taylor.Ev..  H  1B82, 1683;  Field,  Ev.,   lOR,  tiionaol  localConrta,  wherenot  conflicting,  maybe 

l(ie:WiUa,  Ev.,   176,  177.  good    proof  of  local  cnstoma.     See  abo  a»  to  con- 

(6)  Taylor,  Ev.,  |  1683,  and  ttt  generally  text  eicting    deciaiona,    Iwkr   Narain    v.     itahomtd 

l«*a  «it«i.  »»|iro.  Satirooiin,     1    W.    R.,    23t   (1884)]  ;    Ourdagdl 

(6)  Tota  Ram  v.  Mokvn  Ul,  2  Agra,  120,  121,  Mai  v.  Jhanda  Mai,  10  A.,  585  (1868):  [in  thii 
1 1*17) ;  «•«  aUo  Lagbourn  v.  Cri»p,  4  M.  *  W.,  laat-mentioned  caae  the  Court  appearB  to  have 
1t\  S26  :  aa  to  mading  of  the  decree  in  connection  admitted  the  previous  judgments  under  a.  13 
•ith  the  judgment,  nee  SiirV  (lonefh  v.  Ketharmv,  ((>)]  ;  Cottuior  of  OoraVkpw  v.  PalaMtmri  Sinfk, 
U  B.,  6S3  (1880).  potl.  12  A..  1,  17 :  but  they  would  have  also  been  ad- 

(7)  fJurdaynl  .Vnl   v.  Jkanih  Mai,  10  A.,   '586  mlssible  under  the  present  section. 

fl888):  tactmam  Hoi  v.  /IWor  Khan,  I  A.,  440  (9)  Lachman  Sat  v.  ABar  Khan,  1   A.,  440, 

(1877).  441   (1877):   as  to  manorial  rights,  see  Kaiia* 

(8)  Madhuh  Ckmxdtr  v.  Tonte  ttrmih,  7  W.  Am  v.  Bhagiralhi,  6  A..  47  (1883);  L^a  v.  Hira 
a.,  21«  (1867) :  Toto  Sam  v.  .Vohati  iatf,  2  Agra,  Singh,  2  A.,49  (1878) ;  .41*or  K*on  v.  SheoraUn, 
120(1867):  (In  tMscase,  however,  itwasheldlhat  1  A.,  373  (1877):  Shfobaran  v.  Hhairo    PraMi, 
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carried  avay  by  Government,  after  being  washed  on  to  his  estate,  and  to  have 
his  right  declared,  as  against  Government,  to  all  timbers  that  in  the  futuie 
may  be  washed  on  to  his  estate,  it  was  held  that  it  was  not  necessary  for  the 
plaintifi  to  produce  in  support  of  the  right  some  decree  or  decision  of  competent 
authority  establishing  the  custom. (1)  Where  a  custom  alleged  to  be  foUowed 
by  any  particular  class  of  people  is  in  dispute,  judicial  decisions  in  which  such 
custom  has  been  recognised  as  the  custom  of  the  class  in  question  are  good 
evidence  of  the  existence  of  such  custom. (2)  Judicial  decisions  recogniang 
the  existence  of  a  disputed  custom  amongst  the  Jains  of  one  place  are  very 
relevant  as  evidence  of  the  existence  of  the  same  custom  amongst  the  Jaimof 
another  place.  Unless  it  is  shown  that  the  customs  are  different ;  and  onl 
evidence  of  the  same  kind  is  equally  admissible.  There  is  nothing  to  limit  the 
scope  of  the  enquiry  to  the  particular  locality  in  which  the  persons  setting  op 
the  custom  reside. (3)  In  a  suit  brought  by  the  trustees  of  a  temple  to  recover 
from  the  owners  of  certain  lands  in  certain  villages  money  claimed  under  an 
alleged  right  as  due  to  the  temple,  it  was  hdd  that  judgments  in  other  suita 
against  other  persons  in  which  claims  under  the  same  right  had  been  decreed 
in  favour  of  the  trustees  of  the  temple  were  relevant  under  this  section  as  relat- 
ing to  matters  of  a  public  nature. (4)  A  custom  under  which  lands  are  held  is 
a  matter  of  public  and  general  interest  to  all  the  villagers,  and  a  former  decree 
is  most  cogent  evidence  against  them  of  the  existence  and  valid  ity  of  the  custom 
whose  exercise  a  plaintiff  seeks  to  enforce.(5)  The  existence  of  customs  of 
succession  in  particular  communities  is  a  matter  of  public  interest  and  decrees 
of  competent  Courts  are  good  evidence  thereof.(6)  In  a  suit  by  the  land- 
lords to  avoid  the  sale  of  an  occupancy-holding  in  their  mouza  and  eject  the 
purchaser  thereof,  one  of  the  questions  was  as  to  the  existence  of  a  custom  or 
usage  imder  which  the  raiyat  was  entitled  to  sell  such  a  holding.  It  was  held 
that  a  judgment  of  the  High  Court  as  to  the  transferability  of  similar  tenures 
in  an  adjoining  village  of  the  same  pergunah  was  admissible  as  evidence  of  such 
usage  under  this  section.(7)  It  has  been  held  in  England  that  neither  inter- 
locutory orders  nor  involving  any  judgment  upon  the  rights  of  the  parties, 
awards,  nor  claims  not  prosecuted  to  judgment  are  admissible  under  the  rule 
which  is  contained  in  this  section. (8)  Many  matters  may  go  to  the  weigkl  of 
this  class  of  evidence  which  will  not,  however,  affect  its  admissibility.  Thus 
it  matters  not  with  respect  to  the  admissibility,  though  it  may  as  to  the  weight 
of  such  evidence  that  the  judgment  has  been  suffered  by  default  and,  though 


7  A.,  SSO  (1685) :  in  the  rase  of  the  Lower  Provin-  Tillngt-*  nee   Skri  Oanefh  v.   Ktdutmf  C<wiW, 

ce^   tet  Bengal  Tenancy  Act  (VIII  of  1886),  ».  16  B.,  628,  «S6  (1890). 

74,  183.  and  Reg.  VIII  of  1793,  a.  61.  («)  Bat  Baiji  v.  Bat  fionUi,  20  B.,  5J,   K,  88 

(1)  ChtUHr  Lai  v.  Tht  Governmtni,  9   W.  R.,  97  (1894). 

(1868)  Frights  of  I.ords  of  Manors].  (7)  Dalflith  v.   Ousuffir    Hatmin,  23  ('.,  -127 

(2)  Skimlm  Kalk  v.  Oaijan  Chand,  16  A.,    379  (1898). 

(1894);  ffantath   Pirthad  v.    Mundal    Dom,  27  (8)  Taylor,    Ev.,    §   626:    the  .  lact-mrotioiKd 

C,    379  (1899).  ulajma,  though  inadmiwible  an  evMeace of  r«p«ta- 

(3)  Baffuilh  Pfmhad  v.  Mundal  Dam,  27  O.,  tion  may,  ho-.rever,  be  adminible  as  enilnm  oi 
379  (1899).  acts  of  ovnerFhip:  thus  old  Bills  and  Ansvenin 

(4)  BamaMmi  v.  Appavti,  12  M.,  9  (1887) :  Chancery  liave  been  admitted  on  the  Isttir 
the  jndgnienta  were  also  held  t«  be  relevant  un-  ground  to  show  claims  made  to  a  paUk  right  sad 
der  s.  13,  anit,  as  being  evidence  of  instances  in  abandoned :  ilaleolmtOH  v.  O'Dta,  10  H.  L. 
which  the  right  claimed  had  been  asserted.  Srt  C,  A93 ;  on  the  same  grounds  it  has  been  beK 
8.  13,  antt !  see  also  Kalluthomhi  Batlnr  t.  that  an  indictment  whether  submitted  to  (r 
Kettalitmara  PiUai,  7  Mad.  H.  C.  R.,  306  prosecuted  to  conviction  was  admissible  as  e»i- 
(1873).  dence  of  the  right  in  suit  being  rxerrised :  *.  r. 

(6)   Fenfci/astami  J\'aj/ai:iaii    v.   Subba  Bau,  2  Inhabitants  u/  BrigMMde,    13  Q.  B.,  933 ;  as  to 

Had.  H.  C.  R.,  1 , 6  ( 1 864),  per  Scotland,  O.  .T. :  as  to  awards,  see  Bmnii  v.  ««»,  10  A.  *  R,  I»I :   bat 

judgments  in  regard  to  the  nature  of  the  interest  see   also  Tola  Ram  v.  Mokait  l-ail,  2  .Agra,  1». 

of  a  certain  family    and   of  a  shrine   in  certain  ttipra. 
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of  a  very  recent  date,  is  not  supported  by  any  proof  of  execution  or  of  the 
payment  of  dainage8.(l)  And  judgments  standing  upon  a  different  footing 
from  ordinary  declarations  by  private  persons,  the  conditions  as  to  lis  tnota 
do  not,  and  indeed  cannot,  apply  to  them.(2) 

48.     Judgments,  orders    or  decrees,  other  than  those  Judgments, 
mentioned  in  sections  40,  41  and  42,  are  irrelevant,  unless  the  tiuiithoBj 

.,  ,  !•■,  1  t  ,'..  mentioned 

existence  of  such  judgment,  order  or  decree,  is  a  fact  in  issue,  ^n»4oto 
or  is  relevant  under  some  other  provision  of  this  Act.  rSe^t. 

llluttnUiona. 

(a)  A  and  B  separately  sue  C  for  a  libel  which  reflects  upon  each  of  them.  O  in  each 
eate  (ays,  that  the  matter  alleged  to  be  libellone  i»  true,  and  the  oiroumBtancea  are  such 
that  it  is  probably  tme  in  each  case,  or  in  neither. 

A  obtains  a  decree   i^ainet  C  for  damages  on  the  ground  that  C  failed  to  make 
ont  hia  jnatifioation.     The  fact  is  irrelevant  as  between  B  and  C(3) 
(6)  A  proeecutea  B  for  adultery  with  C,  A's  wife. 

B  denies  that  C  is  A'^i  wife,  but  the  Court  conviots  B  of  adultery. 
AfterwardB,  C  is   proseoatcd  for  bigamy  in  marrying  B   during^'*  lifetime.    C 
say*  that  she  never  was  A'.i  wife. 

The  judgment  against  B  is  irrelevant  as  against  C. 
(O  A  prosecutes  B  for  stealing  »  cow  from  him.     B  is  convicted. 

A  afterwards  sues  C  for  the  cow,  which  B  had  sold  to  him  before  his  conviction. 
As  between  A  and  C,  the  judgment  against  B  is  irrelevant. 
(d)  A  baa  obtained  a  decree  for  the  possession  of  land  against  B.    C,  B't  son>  murders 
A  in  consequence. 

The  existence  of  the  judgment  is  relevant,  as  showing  motive  for  a  crime.  (4) 
(«)  A  is  charged  with  theft  and  with  having  been  previously  convicted  of  theft. 

The  previous  c<niviotion  is  relevant  as  a  fact  in  issue.  (6) 
if)  A  is  tried  for  the  murder   of  B. 

The  fact  tiiat   B  prosecuted  A  for  libel  and  that  A  was  convicted  and   sentenced  is 
relevant  under  section  8  as  showing  tiie  motive  for  the  fact  in  iBsue.(6) 

Principle. — Judgments  considered  as  judicial  opinions  are  only  relevant, 
under  sections  40-42  under  the  circumstances  mentioned  in  those  sections. 
Other  judgments,  when  tendered  against  strangers,  are  sometimes  said  to  be 
excluded  as  opinion- evidence  ;(7)  sometimes  as  hearsay, (8)  but  more  commonly 
on  the  ground  expressed  in  the  maxims  res  inter  alios  acta  vel  judicata  alteri 
nocere  non  debet,  and  res  inter  alios  judicata  nullum  inter  alios  prejudicium 
facit.{S)  Such  judgments  are  said  not  to  be  evidence  for  a  stranger 
even  against  a  party  because  their  operation  would  thus  not  be  mutual. 
The  propriety  of  this  last  ground  has  however  been  que8tioned.(9)     But  if 


(1)  Ta^er,  Et.,  {  924.  per  lord  Uenman,  C.  .). ;  Krithmuomi  Ayyanfar 

(2)  SUrkie,  Et.,  190,  no«e  («).  v.  Rajajopala  Ayyatigar,  18  M.,  77  (1893) ;   Oujju 

(3)  Ci.  Doorga  Ckun  r.  Rhotlvji  Bhootun,  6  tail  t.  FuUtk  IM,  6  C.  at  p.  188,  per  Garth,  C.  J. 
W.  R.,  8.  C.  C.  Ref.,  33  (ISSS),  io  whioh  it  was  (7)  Steph.  Dig.,  Art.  14 ;  Whart.,  ■.  280 ;  but  see 
keM  tlut  the  finding  in  a  previoos  jodgment  was  Pbipson,  Er.,  3rd  Ed..  384. 

not  cnridcDoe  of  fraud.  (8)  Phipson,    Ev.,   3rd   Ed.,   384,    where    the 

(4)  See  Owji*  LaJl  v.  FaUek  Loll,  6  C,  181.  ([roands  of  this  role  are  oonsidered ;  0«jju  Ml 
(6)    lUnto.  («)  and  (/]  have  been  added  by  s.  v.  faUek  LaU,  8  C.  at  p.  18»  ;  Taylor,  Ev.,s.    Iets2. 

a.  Ak*.  in  of  1891.     8ee  also  IjaMunan  t.  Arnril,  (9)  Taylor  Er.,  {  1682  ;  a«  to  bankruptcy,  ad. 

94    B.,  W1,  868  (1900).  ministration,  and  divoroe  prooeedinfra.  tee  PhU> 

(•)  '.  V.  Fontaine  ilorean,  11  Q.  B.,  1028, 103S,  aoa.  Et.,  3rd   Ed..  385-387. 
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the  existence  of  the  judgment  is  a  fact  in  issue  or   relevant  under  some  other 
provision  of  this  act  the  judgment  is  not  excluded. (1) 

Steph.    Dig.,  Artfl.,   40,   42,   44;    Phipson,  Rv.,  3rd  Ed.,  369-389;  Ta>lor,  Ev.,  {f 
1667,  1668,  1682,  1694  :  Best.,  Kv.,  f  590  ;  Rosooe,  N.  P.  Et.,  190-192. 


Judgments, 
orders  and 
deoreea, 
otbar  than 
thoae  al- 
ready men- 
tioned. 


OOMMBNTART. 

It  has  been  seen  that  section  40  deals  with  the  effect  of  judgments  as  bar- 
ring suits  or  trials  by  reason  amongst  others,  of  their  being  res  judicata :  that 
section  41  deals  with  the  effect  of  the  so-called  judgments  in  rem,  and  section 
42  with  the  admissibility  of  judgments  relating  to  matters  of  a  public  nature. 
This  section  declares  that  judgments,  orders,  and  decrees,  other  than  those 
mentioned  in  those  sections  are  of  themselves  irrelevant,  that  is,  in  the  sense 
that  they  can  have  any  such  effect  or  operation  as  mentioned  in  those  sections 
^HO-judgments,  orders  and  decrees,  that  is,  as  adjudications  upon  and  proof  of 
the  particular  points  which  they  decide.(2)    For  a  former  judgment  which  is 
nota  judgment  tn  rem, (3)  nor  one  relating  to  matters  of  a  public  nature,(4) 
is  not  admissible  in  evidence  in  a  subsequent  suit,  either  as  a  res  judieala,{6) 
or  as  proof  of  the  particular  point  which  it  decides,(6)  unless  between  the 
same  parties  or  those  claiming  imder  them  (7)    But  the  present  section  ex- 
pressly contemplates  cases  in  which  judgments  would  be  admissible  either  as 
facts  in  issue  or  as  relevant  facts  under  other  sections  of  the  Act.  And  as  to 
this  Garth,  C.  J.,  in  the  case  last  cited,  said  :  ' '  This  is  quite  true.     But  then  I 
take  it  that  the  cases  so  contemplated  by  section  43  are  those  where  a  jadg- 
ment  is  used  not  as  a  ren  judicata,  or  as  evidence  more  or  less  binding  upon 
an  opponent  by  reason  of  the  adjudication  which  it  contains  (because  judg- 
ments of  that  kind  had  already  been  dealt  with  under  one  or  other  of  the  im- 
mediately preceding  sections).    But  the  cases  referred  to  in  section  43  are  such, 
I  conceive,  as  the  section  itself  illustrates,  viz.,  when  the  fact  of  any  partiddar 
judgment  having  been  given  is  a  matter  to  be  proved  in  the  case.    As  for  in- 
stance, if  A  sued  B  for  slander,  in  saying  that  he  had  been  convicted  of  forgery, 
and  JB  justified  upon  the  ground  that  the  alleged  slander  was  true,  the  convic- 
tion of  A  for  forgery  would  be  a  fact  to  be  proved  by  B  like  any  other  fact  in 
the  case,  and  qmte  irrespective  of  whether  A  had  been  actually  guilty  of  the 
forgery  or  not.    This,  I  conceive,  would  be  one  of  the  many  cases  alluded  to 
in  the  forty-third  section.(8)  And  though  judgments  other  than  those  men- 
tioned in  sections  40-42  are   irrelevant  gwa- judgments,  this  section  does  not 
make    them  absolutely   inadmissible  when  they  are  the    best  evidence  of 
something  that  may  be  proved   aliunde.{9)    The  existence  of  such  judgment 
may  be  a  fact  in  issue,(10)  or  it  may  be  a  relevant  fact,(ll)  otherwise  than  in 
its  character  of  a  judgment. 


(I)  See  Notes  to  s.  13  antt. 
(•>)  CoUerlor  of  Oorulchjmr  v.  PalahUari  Singk, 
12  A..  (F.  B.),  1.  25  (1889). 
(»)  Under  ».  41,  ante. 

(4)  Under  a.  42,  auU. 

(5)  Under  s.  40,  atite. 

(6)  S.  43,  in  efFrct  deciaren  that  for  nuch  pur- 
pose they  are  irrelevant ;  »ee  S.  v.  Tarftiwrfiw,  1 1 
Bom.  H.  C.  R.,  90,  96  (1874). 

The  sole  objert  for  which  it  was  nought  to  use 
the  former  judgment  in  Oujju  tjitt  v.  falteh  Loll 
{ V.  poal\  was  to  «hoii  that  in  another  suit  agaiast 
another  defendant  the  plaintiff  had  obtained  an 
<ibtudieal!i:u   in    hia    favour  on  the  »ame   right ; 


and  it  wa«  held  that  the  opi»itm  exprcMed  in  Um 
former  judgment  was  not  a  rderant  fact  wittiia 
the  meaning  of  the  Evidence  Aot."  Kritknatmmt 
Ayyangar  v.  Rajagopala  .iyyangar,  18  M.,  77 
(1893). 

(7)  a«iiu  Lall    v.  PtttUk   UU,  6  C.   (F.    K), 
171  ;  «ec  S8.  |.%  40,  onU,  and  Notf  thereto. 

(8)  (l«ji»     Loll    V.    raUtk    UU,     •    C.    at 
p.  192. 

(9)  ColUetorol  OonMpurr.  Poluht^ari  Simfk 
12  A.  (F.  B.),  1,  2S  (1889). 

<I0)  See  ».  43,  if/,  (o). 

(1 1 )  <9m  s.  43,  tUiwrc  (d),  (f),  and  s.  34.  Kxjtum- 
Uon  (2!. 
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With  regard  to  the  existence  of  the  judgment,  its  date  or  ita  legal 
consequences,  the  production  of  the  record  or  of  a  certified  copy  is  conclusive 
evidence  of  the  facts  against  all  the  world,  the  reason  being  that  a  judgment 
as  a  public  transaction  of  a  solemn  nature  must  be  presumed  to  be  faithfully 
recorded. (1)  ' '  Therefore,  if  a  party  indicted  for  any  offence  has  been  acquit- 
ted, and  sues  the  prosecutor  for  malicious  prosecution,  the  record  is  conclu- 
sive evidence  for  the  plaintiff  to  establish  the  fact  of  acquittal,  although  the 
parties  are  necessarily  not  the  same  in  the  action  as  in  the  indictment(2)  but  it 
18  no  evidence  whatever  that  the  defendant  was  the  prosecutor,  even  though 
his  name  appear  on  the  back  of  the  bill(3)  or  of  his  malice  or  of  want  of  prob- 
able cause  ;(4)  and  the  defendant  notwithstanding  the  verdict  is  still  at  liberty 
to  prove  the  plaintiff's  guilt. (5)  So  a  judgment  against  a  master  or  principal 
for  the  negligence  of  his  servant  or  agent,  is  conclusive  evidence  against  the 
servant  or  agent  of  the  fact,  that  the  master  or  principal  has  been  compel- 
led to  pay  the  amount  of  damages  awarded  ;  but  it  is  not  evidence  of  the  fact 
upon  which  it  was  founded,  namely,  the  misconduct  of  the  servant  or  agent.  (6) 
So,  a  judgment  recovered  against  a  surety  will  be  evidence  for  him  to  prove 
the  amount  which  he  has  been  compelled  to  pay  for  the  principal  debtor  ; 
but  it  furnishes  no  proof  whatever  of  his  having  been  legally  liable  to  pay 
that  amount  through  the  principal's  default. (7)  The  same  doctrine  will 
apply  to  other  cases  where  the  party  has  a  remedy,  over,  as  for  contribution, 
or  the  like.(8)  In  an  action  against  a  surety  where  the  defence  was  that  the 
plaintiff  had  received  certain  moneys  from  the  principal  in  satisfaction  of  his 
damages,  it  was  held  that  the  plaintiff,  in  traversing  this  plea,  might  put  in 
evidence  a  judgment  recovered  from  him  by  the  assignees  of  the  principal  for 
the  amount  so  received  as  money  had  to  their  use,  not  indeed  as  conclusive 
proof  that  the  mone}'  had  been  paid  to  him  by  the  principal  in  the  way  of 
fraudulent  preference,  but  as  showing  that  he  had  actually  repaid  the  money 
to  the  assignees,  and  as  generally  explaining  the  transaction.  "(9)  So  if 
the  object  be  to  discredit  a  witness,  by  proving  that  he  has  given  different 
testimony  in  a  former  trial,  the  judgment  in  that  cause,  though  the  litigat- 
ing parties  be  strangers,  will  be  admissible  for  the  purpose  of  introducing  the 
evidence  of  his  former  statements. (10)  Judgments  are  admissible  when  they 
are  tendered  for  the  purpose  of  contradicting  the  testimony  of  a  witness. 
So  where  A  having  sworn  that  her  son  B  was  born  on  March  18th,  i.e.,  five 
days  after  her  marriage,  an  application  order  of  deceased  Justices  reciting 
that  A  swore  B  was  born  on  March  8th  was  received  to  contradict  her  testi- 
mony though  not  to  prove  the  bastardy  or  date  of  birth. (11)  Upon  an  indict- 
ment for  perjury  committed  in  a  trial  the  record  will  be  evidence  to  show  that 
such  a  trial  was  had  (12)  and  if  a  party  be  indicted  for  aiding  the  escape  of  a 
felon  from  prison,  the  production  of  the  record  of  conviction  from  the  proper 

(1)  V.  a«(c,  Introdaction  to  as.  40-44  ;  Abi-  (b)  Oree»  v.  A'eic  River  Co.,  4  T.  K.,  S89  ;  Prit- 
madt  Cliaiidra  T.  Paruh  .VaM,  9  C.  W.  N'..  402,  ehard  v.  Uiteheock,  6  M.  A  Or.,  166,  ptr 
410  (1901);  Taylor,  Ev.,  f  1667;     Phipson,  Ev.,       Crosswell,  .1. 

3rd  Ed.,  369 ;   as  to  rrrtified  copies,  we  a.   76,           (7)  King  v.  Xorman,  i  C.  B.,  8S4,  898. 

potl.  (8)  Voirell  v.  Laijton,  2  N.  K.,  371 ;  Kip  v. 

(2)  U^att  v.  ToUerrrif,  14  E«s».,  302.  ftrijham,  «  Johns.,  168  ;  7  Johns.,  168 ;  Orifin  r. 
(J)  B.  N.  P.,  14.  Brown,   2   Pick.,   30t. 

(4)  PveeU  v.  Marmmara,  9  Eiut.,  361 ;  /«■  (9)  Prilehard  v.  l/.lrhroct,  «  M.  *  Gr.,  151 ; 
rltinv.  Btrry,  1  Camp.,  203,  n.  a. ;  Sec  Keramul-       hp-  Taylor,  Kv.,  §  1667. 

•-oOdi  CJoidWry    v.  Oiolam    Hutfin,  9  W.  R.,  (10)  VUirge)  v.  Bhermn,  12  Mod.,  343;   FoOer 

n  (1868) ;  Agkore  !faA  t.   Radhin  Perthad,  14  v.  Shair,  7  Sorg.,  &  R.,  156. 

W.  B.,S39(J870).    The  fact  that -the  pUintiShaa  (11)  Wanton  x.  LiUle,  6  H.  &  S.,  4T2  ;  m  h\»o 

kwn  eonvioted  nvm  though  ncijoitted  in  appeal.  If.  t.  M'Cne,  Jebb.  C.  C.,  120. 

>*  erilence  of  reaaonaUe   and   probable  oaoae.  (12)  R.  v.  //«,  Cas.  Temp.  Hardv.,  118;  B.N. 

JUtiar  J!<a;t  r.  8keo  fiaran,  21  A.,  26  (1898).  P..  243:  R.  r.  Hammond  Page,  2  Eep.,  640n.,Mc 

(5)  B.  .\.  P.,  15.  Penal  Code,  ».  193. 
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custody  will  be  conclusive  evidence  that  the  prisoner  was  convicted  of  the 
crime  stated  therein.(l)    So  where  the  judgment  constitutes  one  of  the  muni- 
ments of  the  party's  title  to  land  or  goods, — as  where  a  deed  was  made  under 
a  decree  in  Chancery(2)  or  goods  were  purchased  at  a  sale  made  by  a  sheriS 
upon  an  execution,(3)  the  record  may  be  given  in  evidence  against  a  party 
who  is  a  stranger  to  it.     So,  in  an  action  to  recover  lands,  a  decree  in  a  suit 
between  the  defendant's  father,  and  other  persons  unconnected  with  the 
plaintifi,  which  directed  that  the  father  should  be  let  into  possession  of  the 
estate  as  his  own  property,  has  been  held  admissible  on  behalf  of  the  defendant 
not  as  proof  of  any  of  the  facts  therein  stated,  but  for  the  purpose  of  explaining 
in  what  character  the  father;  through  whom  the  defendant  claimed,  had  after- 
wards taken  actual  possession  of  the  estate.(4)    Many  other  instances  might 
be  given   of  the  admissibility  of  judgments  inter  alios,  where  the  record  if 
matter  of  inducement,  or  merely  introductory  to  other  evidence  ;  but  those 
cited  will  suffice  to  illustrate  the  principle. (5)     A  judgment  may  be  relevant 
as  between  strangers  if  it  is  an  admission  being  received  in  favour  of  a  stranger 
against  one  of  the  parties  as  an  admission  by  such  party  in  a  judicial  proceed- 
ing with  respect  to  a  certain  fact.  (6)     This  is  no  exception  to  the  rule  which 
requires  mutuality  since  the  record  is  not  received  as  a  judgment  conclusively 
establishing  the  fact  but  merely  as  the  declaration  of  the  party  that  the  fact 
was  so.    Thus  not  appealing  against  an  adverse  judgment  may  operate  as  an 
admission  by  the  party  of  its  correctness.(7)    And  a  stranger  to  a  judgment 
may  also  be  estopped  thereby,  not  directly  but  by  his  acquiescence  theTein.(8) 
So  if  A  pleads  guilty  to  a  crime  and  is  convicted,  the  record  of  judgment  upon 
this  plea  is  admissible  against  him  in  a  civil  action,  as  a  solemn  judicial  con- 
fession of  the  fact.(9)     But  if  A  pleads  not  guilty  to  a  crime,  but  is  convicted; 
the  record  of  judgment  upon  this  plea  is  not  receivable  against  Amu  civil 
action  as  an  admission  to  prove  his  guilt. (10)    For  the  judgment  contains  no 
admission,  and  in  conformity  with  the  rule  which  rejects  judgments  inter  jnrtet 
as  evidence  either  for  or  against  strangers  to  prove  the  facts  adjudicated,  a 
judgment  in  a  criminal  prosecution  unless  admissible  as  evidence  in  the  nature 
of  reputation(n)  or,  taken  in  conjunction  with  the  prosecution,  as  an  act  of 
ownership(l  2)  cannot  be  received  in  a  civil  action  to  establish  the  truth  of  the 
facts  on  which  it  was  rendered  ;  and  a  judgment  in  a  civil  action,  or  an  award, 
cannot  be  given  in  evidence  for  such  a  purpose  in  a  criminal  prosecutioD.(l3) 


(1)  B.  V.  Shaie,  R.  &  R.,  S26;  Taylor,  Ev.,  {  veMiot  of  <-oiiviction  cannot,  t»  coiui<iet«(l  i" 
I6S8  ;  tv  renal  Code,  M.  232,  22.1.  evidence  in  a  civil  case ;  Taylor,  Et.,  §  1<M. 

(2)  Bar,  v.  <7rote.  4  Wheat,  213.  (lO)  R.  v.   WardtH  o/  ihe  FIffI,  IS  Mod..  S» 

(3)  .St.  Ev.,  285  ;  Vitmtr  v.    Sekhlkr,  2  Rawie,  nnd  v.  putt. 

369 ;  Jackton  v.  Wood,  .1  Wend.,  27,  34 :  FowUt  (II)  S.  42,  ante  :  Taylor,  Kv.,  $$  16!B,  «24. 

V.  Savage,  3  ')onn.,  «>,  96.  (12)  Taylor,  Ev.,  }  1693. 

(4)  Diivis  V.  I.ovndf9,  6  M.  t  Or.,  471,  520.  (|3)  Taylor,  Ev.,J  1893,  and  cases  there  cit«l: 

(5)  Taj'lor,  Ev.,  5  1668  :  ftt  s.  13,  ant'..  CaHriqnt  v.  ImrU,  U  R.,  4  E.   *    1.,  434 ;  *«»- 

(6)  Steph.  Pi?.,  Art.  4  ;  Taylor,  Ev.,  §  1694  ;  mutHiUah  Ckowdkry  v.  Okolam  HosJttin,  9  W.  R., 
Phipnon,  Kv.,  3rd  Eil.,  3«6,  387  ;  KrukaaMmi  77  (1868).  [A  proceeding  of  a  Criminal  Ooari 
Ai/;/aujar  v.  Rajaijopala  .Ai/yan^ar,  18  M.,  73,  77,  >'  not  admissible  as  evidence  ;  a  Civil  Ooort  Is 
78  (I89.'i) ;  V.  antf,  p.  113  and  m^U  (8),  jKut.  bound  to  find  the  facts  itiicif]  ;  Rlttomatk  .Vfvfy 

n)  Salon    V.  SvnnKta    Walmonric,    17  Q.   It.,  v.  Wwo  AoWimI,  » W.  R.,  27  (1866).     [ThccoBrie- 

267.  tion  in  a  criminal  case  is  not  roncliwivr  in  a  civil 

(8)  Re  LaH,  1890,  2  Ch.,  788.  suit  for  damages  in  respeot  o(  the  same  act) :  \it- 

(9)  R.  \:  Fontaine  Marfan,  |I  Q.  B.,  1028,  yanuurf  .SarmoA  r.  ATosHmatt  .Vyo/»«ter,  S  W.  R., 
1033,  per  Lord  Denman,  C.  .1. :  "  why  does  what  26  (1866).  [A  Civil  Court  is  not  bound  to  adoft 
a  man  says  of  himself  cease  to  be  evidence  by  the  view  of  a  Hagistrat«  as  to  the  genuintneM 
being  said  in  Court  "  (  .\»  to  a  plea  of  guilty  or  oth-^rwise  of  a  docament];  Doory  Dot  v. 
being  evidence  of  an  admission,  see  Shumboo  Diiorya  Chttrn,  HW.  R.  CSv.  Ref.,  26(18M).  f-* 
Ch  under  v.  Madhoo  Kybrrl,  M  W.  R.,  A6  (1868).  suit  for  money  fordUy  taken  from  tlie  plaintiC  Vij 
A  plea  of  puilty  in  the  Criminal  Court  may,  but  A  the  defendant  is  maintainable  in  the  Civil  Owrt, 
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Technically,  the  judgments  are  inadmissible  as  not  being  between  the  same 
parties,  the  parties  in  the  prosecution  being  the  Queen-Empress  on  the  one 
band,  and  the  prisoner  on  the  other,  and  in  the  civil  suit  the  prisoner  and  some 
third  party  ;  and  substantially,  because  the  issues  in  a  civil  and  criminal  pro- 
ceeding are  not  the  same,  and  the  burden  of  proof  rests  in  each  case  on  different 
8houlder8.(l)  Thus  A  is  convicted  of  forging  ffs  signature  to  a  bill  of  exchange- 
B  is  afterwards  sued  by  C,  to  whom  A  has  transferred  the  bill.  A^s  conviction 
is  not  admissible  to  prove  the  forgery.  (2)  So  again  a  certificate  of  acquittal  on 
a  charge  of  rape  is  not  admissible  to  disprove  the  rape  in  a  divorce-suit  founded 
thereon.(3)  A  mother  murdering  her  son  is  not  beneficially  entitled  to  take 
his  estate  by  inheritance,  but  the  fact  of  her  having  been  acquitted  or  convicted 
is  Dot  relevant  in  a  civil  court  upon  the  question  whether  she  has  committed  the 
wrongful  act  imputed  to  her  and,  if  so,  whether  by  such  act  she  has  forfeited 
her  rights  of  inheritance. (4)  A  stranger  to  a  judgment  may  also  be  bound  by 
it  if  he  has  so  contracted.  Thus,  if  Jf  contract  to  indemnify  fi  against  any 
damages  recoverable  against  the  latter  by  C,  and  B  has  bond  fide  defended 
the  action  and  paid  the  amount,  the  judgment  will  be  conclusive  of  A's 
liability.  But  this  does  not  apply  here  JShasno  contract  with,  but  merely  a 
claim  against  A  for  such  indemnity. (5)  In  the  absence  of  special  agreement, 
a  judgment  or  an  award  against  a  principal  debtor  is  not  binding  on  the 
sarety,  and  is  not  evidence  against  him  in  an  action  against  him  by  the  credi- 
tor, but  the  surety  is  entitled  to  have  the  Uability  proved  as  against  him  in  the 
same  way  as  against  the  principal  debtor.(6)  As  to  decrees  considered  as 
evidence  of  the  necessity  of  alienation,  tee  authorities  cited  below. (7) 

44.     Any  party  to  a  suit  or  other  proceeding  may  shew  J^wSaioi  in 
that  any  judgment,  order  or  decree  which  is  relevant  u^^der*^*^^ 
sections  40,  41  or   42,    and  which    has  been  proved   by  the  ^Jj.*^***' 
adverse  party,  was    delivered   by   a  Court  not  competent  to  gj^'^*" 
deliver  it,  or  was  obtained  by  fraud  or  collusion. 

Prinoiple. — A  judgment  delivered  by  a  Court  not  competent(8)  to  deli- 
ver it,  as  by  a  Court  which  had  no  jurisdiction  over  the  parties  or  the  subject- 
matter  of  the  suit,  is  a  mere  nullity.(9)     And  though  the  maxim  is  stringent 


natwithsuoding    ihf    defendant's    ncquittal     in  {if  Oogua  Chumkr  v.  R.,H'.,  2i7  {ISSO).  per 

the   rriminal  Coort  on  the  oharge  of  robbery ;  White,   J. 

4li  lt»hh  V.  Sheikh  SamirvMin,  4  B.  I.  R.,  A.  (2)  Caitrique  v.    Imrie  L.  R.,  4  E.  ft  I.,  234  ; 

•  '.,  31   (1869);   1       W.    R.,  477.     In  a  «ait  for  Paraom   \.   Londun   County  Council,  9    T.  L.R., 

dtawfra  for  an  aaoaalt.tho  pre%-ioug  conviotion  of  elO. 

the  defendant  in  a  Criminal  Court  is  no  evidence  (3)   Virgo  v.  Virgo,  69  L.  T.,  400.     So  also  in 

of  the  awaok.     The  factum  of  the  aBnanlt  must  the  trial  of  A  as  accessory,  «o  a  lelony  committed 

be  tried  in  the  Civil  Court:  R.  v,  fferfjff  (185?),  by  P,  the  conviction  of  B  though  admissible  to 

atp.  I3S;    Agortnath    Roy  v.    Rnilhita  Perthad,  jtrort  that  fact  is  no  evidence  of  B'«  guilt,    ^ee 

14  W.  R„33»!1870) ;    Gogvn  Chtinitfr  v.   R.    «  Phipson,  Ev.,  3rd  Ed.,  387,  e(  <'>>  cawM. 

C.,    247   (1880);    Bam    Ml    v.    Tvia    Ram,   4  (4)  Vedanayagar    Mudalirj    v.    ytdammal,   14 

A.,  97  (1880).     See  Aa;  Kumariv.  Bama  Sundari,  Klod.  L.  J.,  297. 

S3  C.  »I0    (1896).    in    which,  however,  Ohosc,  (B)  Parker  v.  Urns,  8  Ch.  App.,  1036,  lOfW. 

J.,  obt^rred  that  he  was  not  prepared  to  say  that  1 059. 

the  decision  in  a  civil  suit  would  not   be  admis-  (»•)  E»  parte  Youtig.     In  re  Kilchin,  17  Cb.  D. 

tiUe  in  evidence  in  a  orhninal  caw,  if  the  parties  668. 

wera  sabstaotially  the  same  and  the  issues  in  the  (7)  Field,     Ev.,     328—340;     Mayne's  Hindu 

two  MM*    identical,    Rampini,  J.,    contra  If  on-  Law ,  f|  3*3, 324,  and  case*  there  cited. 

itmaU  Ihhi  T.  Samdat  Shome,  4  C.  W.  N.,  cUxvi  (8)  See  KflHUmnta  v  Ketappan,   12  M.,  228, 

(I960).    For  a  ca<e  in  which  a  civil  judgment  was  (1887);    Sardarmal    v.     Aranvayal    ftahhapathy, 

rejected   in    a    criminal    proceeding,  see   R.   v.  21  B,.  206,  212    (1896). 

Tmlnint  .Worfoa.  II  Q.  B.  1028.  (9)  '"'««   "^ses   cited,    pott. 
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that  no  man  shall  be  permitted  to  aver  against  a  record,  yet  when  fraud  mii 
be  shewn,  this  maxim  does  not  apply  ;(I)  nor  in  the  caee  of  collusion,  when  a 
decree  is  passed  between  parties  who  were  really  not  in  contest  with  each 
other.(2)  Fraus  et  jus  nunquam  cohabitant.  Fraud  avoids  all  judicial  acts, 
ecclesiastical  or  temporal.  It  is  an  extrinsic  collateral  act,  which  vitiate 
the  most  solemn  proceedings  of  Courts  of  Justice,  which,  upon  being  satis- 
fied of  such  fraud,  have  a  power  to  vacate  and  should  vacate  their  own  judg- 
ments.(3)  In  the  application  of  this  rule  it  makes  no  difference  whether 
the  judgment  impugned  has  been  pronounced  by  an  inferior  or  by  the  highest 
tribunal ;  but  in  all  cases  alike,  it  is  competent  for  every  Court,  whether 
superior  or  inferior,  to  treat  as  a  nullity  any  judgment  which  can  be  dearly 
shown  to  have  been  obtained  by  manifest  fraud. (4) 

■e.  40 — 42  (Jttdgmentt,  order*  and  detrtf^.) 

8.  8  (•'  Court.  ")  8.  8  {''Relevant.") 

Steph  Dig..  Art.  46;  Taylor,  Ev.,  $$  1713—1717  ;  Phipson,  Ev.,  ZtA  Ed..  368;  Bwt, 
Ev.,  S  695;  Field,  Ev.,  340-343 ;  Norton,  Ev..'  218,  219;  Wharton.  Law  l^xioon  (1892); 
Hakm  Claud's  Ret  Jtidicaia,  4m. 

OOMUBNTART. 

mav^S^  When  one  of  the  parties  to  a  suit  tenders  or  has  put  in  evidence(5)  a 

^^(■loa.  '  judgment,  order  or  decree  under  the  fortieth,  forty-first,  or  forty-seoond 
section(6)  it  is  open  to  the  other  party  under  this  section  to  avoid  its  effect 
on  any  of  the  three  grounds,  (a)  want  of  jurisdiction  in  the  Court  which 
delivered  the  judgment;  (&)  that  the  judgment  was  obtained  through  fraud, 
or  (c)  collu8ion.{7) 

tt)  inetmptt-  .4   judgment   delivered   by  a   Court    not   competent   to  deliver  it  is 

*"*'■  mere  nullity,  and  cannot  have  any  probative  force  whatever  between  the 

parties.(8)  The  words  '  not  competent '  in  this  section  refer  to  a  Court 
acting  without  juri8diction.(9)  And  although  one  Court  cannot  set  aside  the 
proceedings  of  another  Court,  for  want  of  jurisdiction,  yet  when  a  matter 
ariHCs  before  a  Court  in  the  ordinary  course  of  its  jurisdiction,  and  one  of 


(1)  Kogmv.  HadUy,2  H.&C,  247;  »ee  lluffcr  (6)  Sec  .ViVorint  Dcuti  v.   Xtmdo  lol,  30  C. 
T.  Allen,  L.  R.,  2  Ex.,  18.  30t»,  382  ( IW2),  where    it    WM     objected   Ow' 

(2)  Banion  v.  Becker,  3  C.  &  F.,  610.  the  decree  hnd  Dot  been  proved  by  the«d»n»<- 

(3)  Dnche»4  «/  Kingston's  cate,  2    Sm.  L.  C,  i>»rty. 

jier    Lord  de  Orey,  (J  .1.;  Philipaon  v.  The  Earl  (6)  In  Xortoii,   Ev.,  218,  it  is  saggftti  thM 

of  Bgremottt,  6  A  A  E.,  587  ;  600 ;  Paranjpe    v.  the  same  rule  ought  to  apply  in    the  cue  o*  • 

Kanaile,  6  B.,  148  (1882).  judgment,  order  or  decree  tendend  under  ».  -B. 

( t)  Shedden  v.  Putriek,  1   Mnoq.    H.  L.,  536  .  (7)  /*.     See    .ikmedbhog  liabiUioy  v.    KiiB«t- 

M  to  the  prooedore  to  be  taken  to  set  aside  a  de-  bhoij  Cawumbkoy,  6  B.,  710  (1882);  it  was  Migg<*- 

oree  obtained  by  fraud  and  collusion,  sec    Mem  ted  that  the  «oid  may  be  read  as  eqnivaicot  lo 

to/ V.  A?A";ttn  JAo.  13  B.   L.  R.,  App..  ll(187-l);  •  fraud  and  coll  osion  ;"  Drd  guare  ;  tee  foM. 

Athoolo.ih    Chandra  y.  TaraPramnna,  10  C,  612  (8)  See  KaUa  Par»had  v.   Kanhaga  Singh.  '• 

(1884);    h'than   Vhnndra   v.    Nundamoiii    f>aMee,  N.-W.  P.,  99  {l»lo) ;  Sookram  Hitter  v.  Crowdy, 

IOC  367  (1884); /ToniniaJi  »aA«m/»Aoyv.  ftiWm-  19  \V.    II..  284  (1873):  Ounnedt  Pattro  v.  «•» 

bhoy   HaUbhoy,    13  B.,   137   (1888);    ain-i"  Latt  Xidhee  22  V>.    R..  361    (1874);   K.    v.  Hiuto* 

V.  Ramii  LaO,  20  A.,  370,  374  (18«8) ;  .Vistorm.  (*»»«,  8B.,  307  (1884).  Where  an  offence  is  trifd 

D««wf     r.    .Vundo  Latt,  26   C,  907  (1899).     A  by  a    Court   without    jnrisdiotion,  the  pcoc<«l- 

oonsent-decreo  cannot  bo  set  asiide  on  motion  on  ings  are  void,  and  the  offender   is  acquitted   i- 

the  ip«und  that  it  was  obtained   by  fraud  and  liable  to  be  tried. 

misrepresentation.     A     separate    nuit    must     be  (9)  KrUiUtmnui  v.  Kelappan,  12  M..  228  (18f7;. 

brou^t  for  that  purpose.    Charges  of  fraud  c»n-  Competency  is  here  synonymous  with  jorisdit- 

not  properly  be  tried  on  nfSdavits.     Fmlroiimirfi  tion.  Sardarmal  v.  .inarmifal  linbhapaAg,  21  E., 

/>««<  v.  Woorfoy  OAunrfrr,  26  ('.,  6411  (189S).     .V  -»or>.  212  (1896).     .Vrr  the  same    matter  repcrlo I 

also  Act  XV  of  1877.  Moli.   ii.  Art.  »'..  in  21  B.,  297  (1897). 
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the  parties  relies  on,  or  seeks  to  protect  himself  by,  the  proceedings  of  an- 
other Court,  then  in  that  way  the  jurisdiction  of  the  Court  whose  pro- 
ceedings are  pleaded  may  be  enquired  into.(l)  By  the  law  both  of  this 
country  and  of  England  anybody  whether  party  or  stranger  against  whom 
a  previous  judgment  is  used  in  a  subsequent  suit  may  impeach  it  in  the 
suit  in  which  it  is  so  used  on  the  ground  of  want  of  jurisdiction  in  the  Court 
which  passed  it.(2)  The  competency  of  a  Court  cannot  depend  on  whether 
a  point  which  it  decides  has  oeen  raised  or  argued  by  a  party  or  counsel. 
It  cannot  be  said  that  wherever  a  decision  is  wrong  in  law  or  violates  a  rule 
of  procedure,  the  Court  must  be  held  incompetent  to  deliver  it.  It  has  never 
been  and  could  not  be  held  that  a  Court  which  erroneously  decrees  a  suit 
which  it  should  have  dismissed  as  time  barred  or  as  barred  by  the  rule  of 
re$  judicata,  acts  without  jurisdiction  and  is  not  competent  to  deliver  its 
decree.  This  and  section  41  recognise  that  given  the  competency  of  the 
Court,  even  error  or  irregularity  in  the  decision  is  a  less  evil  than  the  total 
•bgence  of  finality  which  would  be  the  only  alternative.(3)  There  is  a  dis- 
tinction between  an  order  which  a  Court  is  not  competent  to  pass  and 
an  order  which  even  if  erroneous  in  law  or  in  fact  is  within  the  Court's 
competency(4). 

The  Act  contains  no  definition  of  the  term  "  fraud  "  for  the  purposes  of  <«>  rvu^. 
this  section.  It  was  held  in  one  case  that  the  fraud  must  not  consist  in  the 
fact  of  a  fraudulent  defence  having  been  set  up  ;  it  must  be  fraud  in  procuring 
the  judgment,  such  as  collusion  or  the  like  between  the  parties,  or  fraud  in  the 
Court  it8elf.(5)  In  a  subsequent  case  it  was  said  that  the  fraud  must  be  actual 
fraud  such  that  there  is  on  the  part  of  the  person  chargeable  with  it  the  maluB 
animus  patting  itself  in  motion  and  acting  in  order  to  take  an  undue  advan- 
tage of  some  other  person  for  the  purpose  of  actually  and  knowingly  d'.'f  raud- 
ing  him.  The  fraud  must  be  such  as  can  be  explained  and  defined  on  the 
face  of  a  decree  and  mere  irregularity  or  the  insisting  upon  rights  which, 
npoD  a  due  investigation  of  these  rights  might  be  found  to  be  overstated  or 
overestimated,  is  not  the  kind  of  fraud  which  will  authorise  the  Court  to  set 
aside  a  decree.{6)  In  a  subsequent  ca8e(7)  an  action  was  brought  for  in- 
fringement of  a  patent,  and  judgment  was  recovered  by  the  plaintiff  which 
was  reversed  by  the  Court  of  appeal  on  the  ground  that  the  facts  shewed  no 
infringement.  Subsequently  the  plaintiff  brought  an  action  to  impeach  the 
judgment  on  the  ground  that  when  an  expert  sent  down  by  the  Court,  and 
whose  evidence  was  the  only  material  evidence  before  the  Court  as  to  the 
nature  of  the  defendant's  process,  examined  the  defendant's  works,  the  defend- 
ant fraudulently  concealed  from  him  certain  parts  of  the  process,  so  that 

(1)  Ountu^  Fallro  v.  Ham  Kidhf.e,  22  W.  K..  Eq.  Jur.,  258,  f  252a  ,■  as  to  rnqaiiiea  in  the 
m  (1874).  Bankruptcy  Court  guarding  agaiUBt  fraud   witii 

(2)  Bajib  Panda  v.  Lakhan  Sendh,  27  ('.,  II,  regard  to  tlie  consideration  for  a  judgment- 
tl  (1890).  Stcpb.  Dig.,  Art.  46 ;  Taylor,  Kv„  debt,  «rc  K.<fparte  Renll;  In  re  Toaemacht,  IS 
{  17U.  According  to  English  law  while  in  the  Q.  B.  J).,  720;  KxparteZ-enno*,  16  Q.  R  I>.,  3l.i : 
case  of  fraud    or  collusian    8traogers  alone  may  Etparti-    Flalau,    22    Q.    B.    D.,    83;    Expartr 


r  their  existence,  want  of  juriadiotion  may  be  BonJmm,  14  Q.   B.  D.,  60.'>  ;  Kxparte  0/^'a<  /?••• 

•hown  by  anybody.     As  to  fraud   and    collusion  caver.  Re  MiUrr,  87  L.  T.,  601  j  Re  Franer  (1892). 

m  tUs  ooontry,  v.  p04t.  2    Q.  B.,    633 ;    Ke    Hawkins,    Ex    parto  Troup 

(3)  Thi»  passage  was  cited  with  approval  in  (1898),  1  Q.    B..  404.     .\s  to  the  effect  of  fniu.l 
Satim  Ram  v.  Kalyan  Das,  1  .411.,  L.  J.,  217,  222  in  judgments,  mt  Hukm  Chaod,  op.  ril.,  484. 
(IWH);    ».o.,    26  A.,  622.     Oajton  v.  Ciufuii,  23  (6)  PoteA  v.  liarrf,  I,.  R.,  3  Ch.  ».,    203  ;  cit«Ml 
A.,  270,  281  (1890) :  see  8.  41,  atUe.  in    Mahomed   Oolali    \.    Uahomed  SiiUiman,  ■2\ 

(4)  Sardarmal    t.   AraHiminl    ftabhajnthy,    2i  C,  617  (1894). 

B,  aOSk  211  (1896).  (7)  Flower   v.  Lloyd,  «  Ch.  1).,  297  (1877);  oiled 

(6)  Cammeli  v.  SetMlt,  4  Jur.  N.  8.,  978  (1858),  in  NiMarini    Daitee  v.    Xundo    Ml,    26  C,    SHI 

«.  c,  3  H.  *  N.,  617  ;  6,  H.  ft  N.,  728 ;  ««  Story,  (1899). 
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he  bad  no  opportunity  of  discovering  the  points  in  which  it  retieinbled  tkat 
of  the  plaintifE.  On  the  original  trial  the  fraud  was  found  to  be  proved  and 
the  judgment  was  set  aside.  On  appeal(I)  by  the  defendant  the  Court  of 
Appeal  (James.  Baggallay  and  Thesiger,  L.  JJ.)  the  judgment  of  the  lower 
Court  was  reversed  on  the  ground  that  the  fraud  was  not  proved.  But  James, 
L.  J  ,  added  the  following  observations,  in  which  Thesiger,  L.  J.,  concurred ; 
Baggallay,  L.  J.,  dissenting  :  "  Assuming  all  the  alleged  falsehood  and  frand 
to  have  been  substantiated,  is  such  a  suit  as  the  present  sustainable  ?  That 
question  would  require  very  grave  consideration  indeed  before  it  is  answered 
in  the  affirmative.  Where  is  litigation  to  end  if  a  judgment  obtained  in  an 
action  fought  out  adversely  between  two  litigants  sui  juris  and  at  arm's  length 
could  be  set  aside  by  a  fresh  action  on  the  ground  that  perjury  had  been 
committed  in  the  first  action  or  that  false  answers  had  been  given  to  interro- 
gatories, or  a  misleading  production  of  documents,  or  of  a  machine,  or  of  a 
process  had  been  given.  There  are  hundreds  of  actions  tried  every  year,  in 
which  the  evidence  is  irreconcilably  conflicting  and  must  be  on  one  side  or 
the  other  wilfully  and  corruptly  perjured.  In  this  case,  if  the  plaintiffs 
had  sustained  in  this  appeal  the  judgment  in  their  favour,  the  present 
defendants  in  their  turn  might  bring  a  fresh  action  to  set  that  judgment 
aside  on  the  ground  of  perjury  of  the  principal  witness  and  subornation  of 
perjury  and  so  the  parties  might  go  on  alternately  ad  infinitum."  These 
observations  which  were  obiter  dicta  were  cited  by  Petheram,  C.  J.,  in  the 
case  undernoted,(2)  where  the  plaintiff  alleged  that  he  was  induced  by  the 
fraud  of  the  defendant  not  to  defend  the  action  and  in  which  the  following  ob- 
servations (which  were  also  o&tlter  as  fraud  was  negatived)  were  made : — "The 
principle  upon  which  these  decisions  rest  is  that  n  here  a  decree  has  been  obtain- 
ed by  a  fraud  practised  upon  the  other  side  by  which  he  was  prevented  from 
placing  his  case  before  the  tribunal  which  was  called  upon  to  adjudicate  upon 
it  in  the  way  most  to  his  advantage  the  decree  is  not  binding  upon  him  and 
may  be  set  aside  in  a  separate  suit,  and  not  only  by  an  application  made  in 
the  suit  in  which  the  decree  was  passed  to  the  Court  by  which  it  was  passed, 
but  I  am  not  aware  that  it  has  ever  been  suggested  in  any  decided  case  ; 
and  in  my  opinion  it  is  not  the  law  that  because  a  person  against  whom  a 
decree  has  been  passed  alleges  that  it  is  wrong  and  that  it  was  obtained  by 
perjury  committed  by,  or  at  the  instance  of,  the  other  party,  which  is  of 
course  fraud  of  the  worst  kind,  that  he  can  obtain  a  rehearing  of  the  ques- 
tions in  dispute  in  a  fresh  action  by  merely  changing  the  form  in  which  he 
places  it  before  the  Court  and  alleging  in  his  plaint  that  the  first  decree 
was  obtained  by  the  perjury  of  the  person  in  whose  favour  it  was  given. 
To  80  hold  would  be  to  allow  defeated  litigants  to  avoid  the  operation  not 
only  of  the  law  which  regulates  appeals,  but  that  of  that  which  relates  to 
res  judicata  as  well.  The  reasons  why  this  cannot  be  the  case  are  very  clearly 
stated  by  James,  L.  J.,  in  the  passage  I  have  quoted.  •  •  •"  Since  the 
English  decision  cited  there  have  been  several  cases  where  the  Court  has 
under  similar  circumstances  exercised  jurisdiction.  In  the  undermentioned 
case,! 3)  B  in  an  action  brought  in  the  Probate  Division  had  propounded 
a  will  and  A  had  propounded  the  substance  of  a  later  will  alleging  that  the 
earlier  will  had  been  obtained  by  undue  influence.  A  compromise  was  effect- 
ed under  which  the  alleged  earlier  will  was  admitted  to  probate.  Afterwards 
j4  discovered  that  the  last -mentioned  alleged  will  was  a  forgery  and  that  if 
was  a  party  or  privy  to  the  forgery  and  brought  an  action  to  set  aside  th* 
compromise  as  having  been  procured  by  fraud  and  obtained  judgment  in 


(I)  FlowT  V.  Lhyii,  10  C'h.  l».,  327  (187K) :  »«  (i)  Mahomed  Oolub  r.  Jf oJkoMetf  5«Imu% U  C* 

thm  d»c'aioaeritM»ra  in  Ahouliig  v.  OppnUifimfr,       «li,   619   (1894). 
10  Q.  B-  D.,  295,  307,  3ti8  (1882).  (3)  Prialman  v.  Thomat,  9  P.  0,  «1«  ('*>*W 
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that  action.  In  a  recent  case,(l)  the  plaintiff  alleged  that  a  judgment  was 
piocQied  by  the  fraud  of  the  defendant  in  that  the  latter  fraudulently  ex- 
hibited to  the  Court  and  jury  certain  false  and  counterfeit  documents  and 
certain  memorandum  books  containing  false  and  fraudulent  entries  touch- 
ing the  matters  in  issue  in  the  action  and  the  judgment  so  fraudulently 
obtained  was  set  aside. 

With  regard  to  the  parties  who  may  show  fraud  it  is  clear  that  a  stranger 
to  a  judgment  against  whom  such  judgment  is  used  as  evidence  may  impeach 
it  on  the  ground  of  fraud  in  the  suit  in  which  it  is  so  used.  This  is  also  the 
role  in  English  law,(2)  according  to  which,  however,  by  the  greater  weight 
of  authority(3)  proof  of  fraud  can  only  be  given  by  a  stranger  to  the  judgment 
who  is  in  no  way  privy  to  the  fraud,  and  not  by  a  party,  since  if  the  latter 
were  innocent,  he  might  have  applied  to  vacate  the  judgment  and  if  guilty 
he  cannot  escape  the  consequence  of  his  own  wrong.  But  the  language  of  the 
section  is  wide  enough  to  allow  a  party  to  the  suit  on  which  the  judgment 
was  obtained  to  aver  and  prove  that  it  was  obtained  by  the  fraud  of  his 
antagonist  though  the  judgment  stands  unreversed.(4)  And  it  has  been 
accordingly  held  that  a  party  to  a  previous  suit  in  which  a  judgment  was 
obtained  may  in  a  subsequent  suit  aver  and  prove  that  it  was  obtained  by 
fraud  though  the  judgment  remains  unrever8ed.(6)  So  in  a  suit  brought 
by  A  against  B  for  ihag  possession  of  a  tank,  the  plaintiff  put  in  a  decree 
based  on  a  compromise  in  a  previous  suit  between  him  and  the  defendant 
to  prove  his  right  to  khas  possession.  The  defence  inter  alia  was  that  the 
decree  was  a  fraudulent  one.  It  was  objected  by  the  plaintiff  that  as  the 
defendant  was  a  party  to  the  former  decree  which  was  unreversed,  he  should 
not  be  allowed  to  prove  that  it  was  procured  by  fraud,  but  it  was  held  that 
the  defendant  was  entitled  to  do  so.(6)  A  party  to  a  proceeding  is  never 
disabled  from  showing  that  a  judgment  or  order  has  been  obtained  by  the 
adverse  party  by  fraud  ;(7)  and  if  it  can  be  proved  that  the  decree  in  the 
former  suit  was  obtained  by  fraud  there  can  be  no  question  of  ret  judicata.{^) 
In  the  undermentioned  case  it  appeared  that  A  mortgaged  certain  property 
to  B,  who  instituted  a  suit  on  his  mortgage  and  obtained  a  decree  therein. 
Snbsequent  to  such  decree  A  sold  the  property  to  a  third  party  C.  B  having 
attempted  to  execute  his  decree  against  the  property  in  the  hands  of  C,  the 
latter  instituted  a  suit  againt>t  A  and  B,  for  the  purpose  of  having  it  declared 

(I)  Oolt  T.  Langford,  2  Q.  B.  (1898),  3d,  cit«d  if  the  decree  was  relied  upon  by  the  defendant 

in  Sri  Rangammal  v.  Sandammal,  23  M.,  216,219  the  plaintiff  might  show  that  it  was  obtained  by 

I18M).  fraud  [approved  in  Sri  Rangammal  t.  Samlammal, 

(J)  Taylor,  Kv.,  {  1713 :  Staph.  Dig.,  Art.  46  ;  23  M.,  216,  218  (1899)] ;  Banti  Lot  v.  Dhapo,  24 

RifCllow's  RHoppet,  208.     Buffer  r.  Alien,  L.R.,  A.,  242  (1902),  in  which  oases  this  matter  and 

2  Kxoh.,  16.  prior  decisions  thereon  will  be  found  fully  dis- 

(3)  This  view  is  by  no  means  a  clearly  settled  cussed.    These  three  cases  are  supported  by  dicta 

sod  accepted  one,  the  mlo  with  regard  to  inno-  in   Ahmedbhoy  HuMhoy  v.    VulUtbhoy,   supra ; 

Mot  parties  being  treated  as  open  to  some  doubt,  ifanehharam  v.  Kalidaa,  19  B.,  821, 826  (1894) ; 

lt»fih  Panda  v.  Lafmn  8e»d\,  27  C,  23  (1899).  Nilmoney     ilokhojadkya    t.     Aimunitta     Bibet, 

(*)  Ahmedbkoy   BnbOthoy   v.    VtitttMioy   Cat-  12C.,  166(188C).     T^eehteot  BamiLalv.  Ratnji 

mmbkoy,  A  B..  703,  718  (1882).  Latt,  20  A.,  370  (1898),  cannot  be  regarded  as  an 

(9)  Bofib  Panda  v.  £aiAaa  Semdk,  27  C,  II  authority,  as  the  present  section  was  not  consi. 

(1899);   a.  c,  3  C.  W.  N.,  660;  Nitlarim  Domw  dered  nor  erea  mentiontxi  in  that   decision.  See 

T..Viiii<ia£aa,26C.89I(l899);s.a.,3C.  W.  N.,  Boasi    ioJ    v.    Dhapo,  24  A.,  242,  24.5  (1902). 

670.    In  appeal,  30  C,  369,   s.  o.,  7  C.  W.  N.,  ,^s  to  foreign  judgments,  see  NiOarini  Dotite  v. 

3S3,  it  was  held  that  the  High  Court  had  original  Nando  Lai,  26  C,  at  p.  910  (1899). 
joiisdiotioa  to  entertain  a  suit  to  set  aside  a  de-  (6)  Bajib  Panda  r.  Lakhan  Sendh,  37  C,  U 

ene  of  a  laofoasil  Court  on  the  ground  of  fraud,  (1899). 

sod  that  oreo  if  this  were  not  so  inasmuch  as  ad-  (7)  ManeMMaram  v.  Kalidat,  19  B.,  821  (1894). 

mittedly  the  Court  had  jurisdiction  to  entertain  (8)  Krishnabkupafi  t.  RamamturU,  16  H.,  198 

the  suit  so  far  as  U  was  one  for  administration,  (1892). 

W.LB  19 

Digitized  by  VjOOQ IC 


290  FBAUD  :   OOLLUSION :  mOOHPBTBNCY.  [>.  44.] 

that  the  property  was  not  liable  to  satisfy  the  decree,  because  the  mort- 
gage-transaction was  a  fraudulent  one,  and  the  decree  had  been  obtained  by 
fraud  and  collusion.  In  such  suit  B  contended  that  C  having  purchased 
subsequent  to  the  decree  was  absolutely  bound  by  it.  But  it  was  held  that, 
having  regard  to  the  terms  of  this  section,  it  was  perfectly  open  to  C  to  prove 
that  the  decree  had  been  obtained  by  fraud  and  otillusion.(l)  The  woids 
of  the  section  "any  party  to  a  suit,  &c.,"  are  wide  enough  to  include  parties 
to  the  first  suit  both  innocent  and  guilty.  But  there  can  be  no  doubt  that 
the  benefit  conferred  by  the  section  is  given  only  to  an  innocent  party  not 
privy  to  the  fraud.  For  though  the  words  of  the  section  would,  oy  them- 
selves and  independent  of  the  general  law,  allow  a  party  to  set  uo  his  own 
fraud  in  procuring  the  former  judgment  in  order  to  defeat  it  (which  has  been 
charactensed  as  a  startling  proposition),(2)  it  is  clear  that  a  guilty  party 
would  not  be  permitted  to  defeat  a  judgment  by  showing  that  in  obtaining 
it  he  had  practised  an  imposition  on  the  Court.(3).  But  in  that  case  a 
party  is  precluded  not  by  any  rule  of  evidence  but  by  the  general  principles 
of  justice  which  forbid  a  person  to  plead  his  own  fraud.(4)  It  is  no  doubt 
a  general  rule  that  a  Court  will  not  interfere  actively  in  favour  of  a  party 
who  has  been  particeps  criminis  in  an  illegal  or  fraudulent  transaction,  and 
this  rule  ordinarily  applies  to  persons  who  are  privies  in  estate.  But  the 
rule  that  a  privy  in  estate  cannot  set  up  fraud  as  an  answer  is  not  of  general 
application.  Iliere  are  cases  which  form  an  exception  to  it,  such  as  cases  in 
which  the  act  in  which  the  parties  concur  is  against  the  principles  of  morafity 
or  public  policy.  In  such  cases  the  Court  sees  the  necessity  of  supporting 
the  public  interest^  however,  blamable  the  parties  themselves  may  be. 
Another  exception  is  where  the  collusive  fraud  has  been  on  a  provision  of 
the  law  enacted  for  the  benefit  of  the  privies.  The  rule  which  prevents  a 
person  who  is  a  party  from  pleading  the  Ulegality  of  his  act  does  not  hold 
good  as  against  persons  claiming  through  such  party,  if  they  are  the  partiet 
»<Mght  to  he  defrauded.  So  where  by  means  of  a  fraud  practised  on  the  Court 
the  owner  of  considerable  property  caused  a  decree  to  be  passed  against 
himself  as  defendant  in  a  collusive  suit  upholding  a  fictitious  wakfnamak, 
by  which  it  was  intended  to  tie  up  the  property  in  perpetuity  for  the  benefit 
of  the  direct  descendants  of  the  icaqif  to  the  exclusion  of  his  collateral  heirs, 
it  was  held  in  a  suit  by  such  heirs  to  recover  possession  of  their  share  by  in- 
heritance of  the  property  so  dealt  with  (a)  that  a  Court,  which  was  otherwise 
competent  to  entertain  the  suit  had  jurisdiction,  on  the  finding  that  it  had 
been  obtained  by  means  of  fraud,  to  treat  the  previous  decree  as  a  nullity, 
and  (b)  that  the  plaintiffs  were  not  prevented  from  setting  up  the  plea  that 
the  previous  decree  had  been  obtained  byf  raud  by  the  fact  that  the  persMi 
who  practised  such  fraud  was  their  predecessor  in  title. (5) 
(iiu  CMMnon.  As  in  the  case  of  the  term  "fraud,"  the  Act  contains  no  definition  of  the 

word  "collusion"  for  the  purposes  of  this  section.  "  Collusion  "  is  the  uniting 
for  the  purposes  of  fraud  or  deception,  and  has  been  defined  to  be  a  deceitful 
agreement  or  compact  between  two  or  more  persons  to  do  some  act  in  order 
to  prejudice  a  third  person  or  for  some  improper  purpose.  Collusion  in 
judicial  proceedings  is  a  secret  agreement  between  two  persons  that  the 
one  should  institute  a  suit  against  the  other  in  order  to  obtain  the  dedaion 
of  a  judicial  tribunal  for  some  sinister  purpose  and  appear  to  be  of  two 

(1)  XUnumg     Mulchopadhya     v.      Aimttnitta  (3)  A'i<tor>n«  Donate  v.  SunMo  latt,  26  OL,  Ml, 
£t6e(,  I2C.,  1S6(I886).  907(1899). 

(2)  Ahmudbkoy  Uubibhoy  v.  Vulieebhoy  CoMim-  (4)  «a/ib  Panda  t.  Ukkan  SenJk,  S7  C,  II. 
bhoj/,  6  B.,  708  (1882),  at  p.  716,  per  Lathiun,  J.,  22,  23  (1899). 

having  regard  to  the  maxims  Alkjant  •nam  tur-  (5)  Barkut-un-Kwo  r.  fail  Baq.,  S8  A.,  tit 

vituiinem  mm  «(  audiendiu  and    ^Vcmo  tx  Mo       (1904). 
tuo  propria  nievalur  out  aiutiUum  caj)tal. 
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kinds  :  (a)  When  the  facts  put  forward  as  the  foundation  of  the  sentence  of 
the  Court  do  not  exist,  (6)  when  they  exist  but  have  been  corruptly  precon- 
certed for  the  express  purpose  of  obtaining  the  sentence.  In  either  case  the 
judgment  obtained  by  such  collusion  is  a  nullity.(l) 

It  is  clear  that  a  stranger  to  a  judgment  can  avoid  its  effect  by  proof  of 
collusion.  But  a  party  who  has  himself  procured  the  judgment  by  his  col- 
lusion cannot  ordinarily  do  so.  While  a  decree  fraudulently  obtained  may 
be  challenged  by  a  third  perBon,(2)  or  innocent  party(3)  who  stands  to  suffer 
by  it  in  the  same  or  any  other  Court  ;  yet  as  between  parties  themselves  to  a 
collusive  decree  neither  of  them  can  escape  its  consequences. (4)  Strangers 
no  doubt  may  falsify  a  decree  by  charging  collusion  but  a  party  to  a  decree 
not  complaining  of  any  fraud  practised  upon  himself  cannot  be  allowed  to 
question  it.  It  is  not  competent  to  a  party  to  a  collusive  decree  to  seek  to 
have  it  set  aside. (5)  A  party  to  a  collusive  decree  is  bound  by  it  except 
possibly  when  some  other  interest  is  concerned  that  can  be  "made  good  only 
through  hi8.(6)  The  distinction  between  fraud  and  collusion  has  been 
8aid(7)  to  lie  in  this  that  a  party  alleging  fraud  .in  the  obtaining  of  a  decree 
against  him  is  alleging  matter  which  he  could  not  have  alleged  in  answer  to 
the  suit,  whereas  a  party  charging  collusion  is  not  alleging  new  matter. 
He  is  endeavouring  to  set  up  a  defence  which  might  have  been  used  in 
answer  to  the  suit  and  that  he  cannot  be  allowed  to  do  consistently  with  the 
principle  of  ret  judieata.(9t) 

The  question  of  fraud  as  affecting  judgment  and  decree  was  considered  (iv)  omtmUf. 
by  the  Bombay  High  Court  on  general  grounds  of  English  law  in  the  case  of 
Ahmedhhoy  Hubibhoy  v.  VvUeebhoy  Ca8aumbhoy,(9)  which  most  be  read  in 
conjunction  with  the  previous  observations.  After  a  division  of  persons  into 
three  classes,  with  reference  to  their  position  as  affected  by  the  judgment, 
viz. :  (a)  privies,  (h)  persons  who,  though  not  claiming  under  the  parties  to  the 
former  suit,  were  represented  by  them  therein  ;  (c)  strangers,  neither  privies 
to,  nor  represented  by,  the  parties  to  the  former  suit,  the  Court  proceeded 
to  consider  the  effect  of  a  previous  judgment  on  these  three  classes  respec- 
tively with  reference  to  their  capacity  to  dispute  it. 

In  the  firgl  place,  the  judgment  may  be  an  honest  one,  obtained  in  a  suit 
conducted  with  good  faith  on  the  part  of  both  plaintiff  and  defendant.  In 
such  a  case  the  previous  judgment  is  clearly  binding  both  on  class  (a)  and  class 
(h) ;  class  (c)  will  be  in  no  way  affected  by  the  judgment  if  it  be  inter  partes  ; 
but  if  it  be  one  in  rem  passed  by  a  competent  Court,(l0)  they  will  be  bound 


(1)  Whuton's    Law    Lexicon  (1892),  ruA    loco  tiou,  the  judgment  in  which  wm  pleaded  u  a  bar. 

"  OoUauon  "  p.  151.    This  definition  i«  perhaps  fn  Sardamal  v.  Ammyal  Sabhapatk!/,  21  B.,  206, 

io  Mme  reapecta  too  limited.     Proof  of  eoUuaion  215  (1896)  it  waa  held  that  there  vas  no  coUnrion. 

in  tha  MDae  that  the  partiee,  even  wHhont  fraud,  (2)  Chenrirappa  v,  Putiapja,  11  B„  708,  713 

•rare  not  really  in  oonteat,  trill  vitiate  the  jadg*  (1887). 

■Mnt.     Barl  of  Bandon  t.  Beeher,  3  C.  ft  P.,  510 ;  (3)  In  oaaea  cited  ante. 

OinOalont  v.   Brighloo  Aqwarium  Coy.,    4  Ex.  (4)  Chenvirappa    v.    Pntt^ppa,   anpra. 

D.  107  [referred  to  in  Kitlarini  Do»»te  t.  Niutdo  (5)  Varadarajulu  Xaidu  v.   Sriniviualu  Ifaiiti, 

£*a.t8C.,  atp.  909  (1899.)]    The  former  action  20  H.,  333  (1897). 

in  the  caae  laat  cited  waa  one  brought  not  for  the  (6)  Chenvirappa  v.  Putlappa,  11  B.  708,  (1887). 

pvpoae  of  giving  the  person  named  a«  plaintifl  (7)  Vamiarajulu  Xaidu  v.  8riniva»<U«  Naid«, 

tke  fniita  of  it  or  indeed  any  benefit  whatever  30  H.,  at  p.  338. 

from  it,  bat  for  the  protection  of  the  defendanta.  (8)  lh.;U  it   be  proved   that  the  decree  was 

It  «aa  liekl  that  there  was  no  fraud  in  procuring  obtained  by  the  collusion  of   others  there  oan  be 

tkt  fcnner  jodgment,  but  that  it  waa  no  bur  in-  no  res  jwUcala.  Kru^nabhupali   v,    Kamamurti, 

■amnch  as  there  had  been  collusion  (deceit)  and  16  H.,  198  (1892). 

tlie  defendants  in  the  second  action  were  io  troth  (0)  6  B.,    703  (1882). 

both  {daintiS  and  defendanta  in   the  former  oc-  (10)  v.  s.  41   anlr. 
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by  and  cannot  controvert  it.(l)  In  the  second  pl&ce,  the  judgment  may 
be  passed  in  a  suit  really  contested  by  the  parties  thereto,  but  may  be 
obtained  by  the  fraud  of  one  of  them  as  against  the  other.  There  has  been 
a  real  battle,  but  a  victory  unfairly  won.  In  this  case  again  class  (a)  and 
class  (6),  and  as  regards  judgments  in  rem  class  (c)  are  in  one  and  the  same 
position,  which  is  that  of  the  parties  themselves.  The  judgment  is  binding 
on  them  so  long  as  it  remains  in  force,  but  it  may  be  impeached  for  fraud 
and  set  aside  if  the  fraud  be  proved.  In  the  third  place,  the  previous  judg- 
ment may  have  been  obtained  by  the  fraud  and  collusion  of  both  the  parties 
to  the  former  suit.  In  this  case  there  has  been  no  battle,  but  a  sham  fight. 
As  between  the  parties  to  such  a  judgment,  it  is  binding.  The  same  role 
will  apply  between  the  privies  of  these  parties  ;(2)  except  probably  where 
the  collusive  fraud  has  been  on  a  provision  of  the  law  enacted  for  the 
benefit  of  such  privies.(3)  Thus  in  the  undermentioned  case,  A  with  the 
intention  of  defeating  and  defrauding  his  creditors,  made  and  delivered  s 
promissory  note  to  B  without  consideration,  and  collusively  allowed  a  decree 
to  be  obtained  against  him  on  the  note  and  conveyed  to  £  a  house  in  part- 
satisfaction  of  the  decree  ;  it  appeared  that  certain  of  A*$  creditors  were 
consequently  induced  to  remit  part  of  their  claims.  A,  having  died,  his 
widow  and  legal  representative  under  Hindu  law  sued  B  to  have  the  note 
and  conveyance  set  aside,  and  to  have  the  defendant  restrained  by  injnnc- 
tion  from  executing  the  decree,  but  it  was  held  that  the  plaintiff  was  not 
entitled  to  relief  in  respect  of  the  note  and  the  decree,  although  she  was  not 
personally  a  party  to  the  fraud  inasmuch  as  she  claimed  through  A  by  whose 
contrivance  and  collusion  the  defendant  was  enabled  to  obtain  the  decree.(4) 
But  as  regards  class  {b),  and  (where  a  judgment  in  rem  is  in  question)  class  (c) 
any  member  of  either  class  may,  in  any  subsequent  proceeding,  whether  as 
plaintiff  or  defendant,  treat  a  previous  judgment  so  obtained  by  fraud  and 
collusion  as  a  mere  nullity,  provided  of  course,  that  he  clearly  establish  the 
fact  of  the  fraud  and  collusion.(5) 

(I)  Ahmtdbhoy   finMMoy   ▼.    Vulletbhoy    Cof       tumbkoy,  lupra. 
mLmbohy,  supra  (4)  Rangammal  v.    Venialaekafi,   18  M.,  3Tt 

(2)  Ahmtibhoy   Bubibkoy   t.    FutleeMoy  Cm-       (189S). 

tumbhoy,  rapra ;  Kantaminal  v.  Vtnhtlaekari,  18  (6)  AhnedUuiy   BtMhhoy   v.    VtlkMoj  Cn- 

U.,  378  (1898).  *iwi6*ay,   6  B.,  at  pp.  710—714. 

(3)  Ahmedbkoy   B»bad>oy  ▼.    VulUeblmy    Cat- 
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OPINIONS  OF  THIRD  PERSONS,  WHEN  RELEVANT. 

The  opinions  ol  any  person,  other  than  the  Judge  hj  whom  the  fact  is 
to  be  deoided,  as  to  the  existence  of  facts  in  issue  or  relevant  fact  are,  as 
a  rule,  irrelevant  to  the  decision  of  the  cases  to  which  they  relate.  To  show 
that  such  and  such  a  person  thought  that  a  crime  had  been  committed,  or  a 
contract  made,  would  either  be  to  show  nothing  at  all,  or  it  would  invest 
the  person  whose  opinion  was  proved  with  the  character  of  a  judge.  The 
use  of  witnesses  being  to  inform  the  tribunal  respecting  facts,  their  opinions 
are  not  in  general  receivable  as  evidence,  though  what  is  matter  of  opinion 
is  sometimes  a  question  of  some  difficulty.  In  some  few  cases,  the  reasons 
for  which  are  self-evident,  it  is  otherwise.  They  are  specified  in  the  foUow- 
bg  sections  45 — 51.(1)  A  distinction  must,  however,  be  drawn  between  the 
cases  where  an  opinion  may  be  admissible  under  sections  6—11  (indepen- 
dently of  its  correctness  as  such)  as  forming  a  link  in  the  chain  of  relevant 
facts  to  be  proved,  and  those  in  which  an  opinion  is  tendered  merely  as  such, 
and  is  sought  to  be  made  use  of  solely  by  reason  of  the  correctness  of  its 
findings  upon  its  subject-matter.  In  the  last  mentioned  case  the  opinion 
will  be  excluded,  unless  it  be  one  of  those  which  are  permitted  to  be  given  in 
evidence  under  the  above-mentioned  sections.  That  a  man  holds  a  certain 
opinion  is  a  fact  (section  3) :  and  this  fact  when  relevant  must  like  others  be 
proved  by  direct  evidence.  Subject  to  a  proviso  in  favour  of  the  opinions 
of  experts  who  cannot  be  called  as  witnesses,  oral  evidence,  if  it  refers  to  an 
opinion  or  to  the  grounds  on  which  that  opinion  is  held  must  be  the  evidence 
of  the  person  who^Jiolds  that  opinion  on  those  grounds  (section  60). 

The  weight  of  such  evidence  depends  on  the  maxim  cuUibet  in  arte  sua 
eredendum  est,  and  the  grounds  of  its  admissibility  are  contained  in  the 
general  rule  "  that  the  opinion  of  witnesses  possessing  peculiar  skill  is 
admissible,  whenever  the  subject-matter  of  enquiry  is  such  that  inexperi- 
enced persons  are  unlikely  to  prove  capable  of  forming  a  correct  judgment 
upon  it  without  such  assistance  ;  in  other  words,  when  it  so  &r  partakes  of 
the  character  of  a  science  or  art,  as  to  require  a  course  of  previous  habit  or 
study  in  order  to  obtain  a  competent  knowledge  of  its  nature. "(2)  On  the 
other  hand,  it  is  equally  clear  that  the  opinions  of  skilled  witnesses  cannot 
be  received,  when  the  enquiry  relates  to  a  subject  which  does  not  require  any 
peculiar  habits  or  course  of  study  in  order  to  qualify  a  man  to  understand 
it.(3)  Thus  witnesses  are  not  permitted  to  state  their  views  on  the  construc- 
tion of  documents  or  on  matters  of  moral  or  legal  obligation,  or  on  the 
manner  in  which  other  persons  would  probably  have  been  influenced  had  the 
parties  acted  in  one  way  rather  than  another,  because  on  such  points  the 
Court  is  as  capable  of  forming  an  opinion  as  the  witnesses  themselve8.(4) 

(1)  Steph.  Introd.,  167  ;  "  Opinioiu   in  so  far  (3)  Taylor,  Et.,  $  1418  ;  as  to  the  meaning  of 

—  Otej  may  be  founded  on  no  evidenee,   or  il-  the  term  "  expert, "  tee  Jjnnoa'a    Expert  and 

kgal  evidence,  are  worthleea,  and  in  no  far  as  they  Opinion  ETidence,  196. 

may  be  foonded  on  legal  eridence,  tend  to  usurp  (3)  Taylor,  Et.,  {  1419  ;  see  Pranjimndas  r. 

the  fonctions  of   the   tribnnal  whose    province  .  jtfayarain,  I  Bom.  H.  C.  R.,  atp.  166(1863).  Bet 

■lone  it  is  to  draw  cunoluaions  of  law  or  fact."  remarks  to  Lord  Bramwell  in  G.  v.  M.,  L.  B.,  10 

Phipson,  Et.,  3rd  Ed.,  337  (  citing  Best.  Et.,  {  App.  Cas.,  171,  200  ;  and  of  Vaughan  WillUms, 

511;  Powell.  Kt..  107 ;   Lawson's  Expert   and  J.,  in  S.  t.  Saverloek,  L.  R.,  2  Q.  B.  D.  (1894), 

Opioioo  Brideoce,    1.    Wigmore,   Et.,  f  1917,  766^  769. 

*t  *tq.  (4)  Taylor,  Et.,  §  1419 ;  Greenlea^  Et.,  f  441. 
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OPINION. 


Opinion 
'When  ad- 
mlMlble. 


Dlstlnotlen 
b«tw«Mt 
"m*tt«r  of 
fact "  and 
"  matter  of 
opinion." 


The  opinions  of  skilled  witnesses  are  admissible  in  evidence  noi  only 
where  they  rest  on  the  personal  observation  of  the  witnesses  themselves,  and 
on  facts  within  their  own  knowledge,  but  even  where  they  are  merely 
founded  on  the  cote  as  proved  by  other  witnesses  at  the  trial.  But  here  the  wit- 
nesses cannot  in  strictness  be  asked  his  opinion  respecting  the  very  point 
which  the  Court  or  jury  are  to  determine.  So  if  the  question  be  whethera 
particular  act,  for  which  a  prisoner  is  tried,  were  an  act  of  insanity,  a 
medical  man,  conversant  with  that  disease  who  knows  nothing  of  the 
prisoner,  but  has  simply  heard  the  trial,  cannot  be  broadly  asked  his 
opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time  of  the  commission 
of  the  alleged  crime  ;  because  such  a  question  involves  the  determination  of 
the  truth  of  the  facts  deposed  to,  as  well  as  the  scientific  inference  from  those 
facts.  He  may,  however,  be  asked  what  judgment  he  can  form  on  the  sub- 
ject, assuming  the  facts  stated  in  evidence  to  be  true.(l)  An  expert  may 
refer  to  text-books  to  refesh  his  memory,  or  to  correct  or  confirm  his 
opiiuon,(2)  e.g.,  a  doctor  to  medical  treatises,  a  valuer  to  price-lists,  a 
foreign  lawyer  to  codes,  text-writers,  and  reports.  If  he  describe  particular 
passages  therein  as  accurately  representing  his  views,  they  may  be  read  as 
part  of  his  testimony  though  not  (in  England)  as  evidence  per  ««.(3)  The 
opinion  of  an  expert  is  open  to  corroboration  or  rebuttal  ;(4)  and  when  the 
opinion  is  relevant.(5)  The  evidence  of  experts  is  to  be  received  with 
caution,  because  they  often  come  with  such  a  bias  on  their  minds  to  support 
the  cause  in  which  they  are  embarked,  that  their  judgments  become  warped, 
and  they  themselves  become,  even  when  conscientiously  disposed,  incapable 
of  expressing  a  correct  opinion.(6) 

Accurately  to  distinguish  '  matter  of  fact '  from  '  matter  of  opinion' 
is  not  less  difiicult  than  to  distinguish  it  from  '  matter  of  law.'  In  all 
supposed  statements  of  fact  the  witness  really  testifies  to  the  opinion  formed 
by  the  judgment  upon  the  presentment  of  the  senses.  Statement  of  opinion 
is,  therefore,  necessarily  involved  in  statement  of  fact.  An  instance  errone- 
ously supposed  to  be  simply  an '  opinion, '  is  found  in  oases  where  the  pheno- 
mena being  too  numerous  or  intangible  to  permit  of  correct  or  effective  indivi- 
dual statement,  witnesses  are  permitted  to  state  simply  the  impression  such 
phenomena  produced  in  their  minds.  This,  apparently,  is  simply  another 
method  of  stating  facts. (7)  Thus  a  witness  can  testify  as  to  whether  a 
person  appeared  to  be  in  '  good  health  '  or  the  reverse ;  or  seemed  '  hostile'  or 
'  friendly ; '  or  appeared  '  intoxicated  ' ;  or  looked  '  excited ' ;  or  '  scared ', 
' old ',  or  'young ' ;  or  was  of  a  particular  age  '  pleased ',  or  '  agitated '; or 
that  two  persons  seemed  to  be  '  attached '  to  each  other,  or  that  a  building  or 
document  was  'in  good  or  bad  preservation  ',  or  the  like.     Such  persons  are 


(1)  Taylor,  Kv.,  {  1421  ;  Rogkmi  Singh  v.  A., 
g  a,  *Bt>,  461  (1882):  B.  v.  .VcAer  Ali,  IS  C,  S89 
(1888)  ;  MeNagUtn'i  catc,  10  C.  ft  F.,  200. 

(2)  S.  169,  potl. 

(3)  Taylor,  Et.,  {  1422  ;  Sussex  Peiraft  Cose, 
II  C.  ft  F.,  85, 114  ;  Coltier  v.  Simpemt,  6  C.  ft 
l-.,^?*;  Iftlton  V.  Briiport,  8  Beav.,  627: 
CoMcAa  T.  MuritUa,  40  Ch.  D.,  543. 

(4)  8.    i«,  post. 

(5)  S.  61,  post. 

(6)  8m  B«at,  Kt.,  {  614,  et  seq.,  and  per 
Lord  Campbell,  Trateg  Petrage  Case,  10  C.  ft 
F.,  101.  8u  remarin  of  Jeaael,  M.  R.,  in  Abinfer 
T.  Athton,  h.  R.,  IT  Bq.,  373.  "An  expert  i>  not 
like  an  ordinary  witnen,  who  hopes  to  gH  hla 
ezpenaet,  but  he  is  employed    and   paid    in   the 


sense  o(  gain,  being  employed  by  pmooi  who 
call  him  .  .  Undoubtedly  there  is  a  nstunl 
bias  to  do  something  serviceable  for  those  «ko 
employ  yoQ  and  adequately  ttmaatnU 
you  "—lb.,  at  p.  374.  See  also  Oadof  Karmim 
V.  Sri  Anhitam.  •  Mad  ,  H.  C.  R.,  86,  87.  88 
(1871):  Bari  Ckinlma*  v.  Mom  LaUiimn,  II 
B.,  101  (1886).  And  as  to  criminal  case*.  <« 
SrihtHt  T.  R.,  2  AIL,  U  J.,  444  (1904)  Pmmtkm 
Uondal  t.  R.,  1  C.  U  J..  385  (1905). 

(7)  Best,  Et.,  p.  473,  Amer.  Notes.  See  Coras- 
wall  Lewis  "  Infloenoe  of  authority,"  1 :  Sully's 
lUnsions,  328.  Wigmor^  Er.,  f  1919.  It  ia,  af 
(ouse,  not  intended  under  the  Act  to  exefade 
evidence  of  this  description.  Set  Cnnnin^aa^ 
Et.,  190,  and  s.  3,  antt,  deOnitiM  of  "  fact." 
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not  experts  properly  so-called ;  though  experts  with  the  same  facilities  for 
observation,  may,  of  course,  testify  in  the  same  manner  and  to  the  same 
points.  The  obvious,  and  perhaps  the  only,  limitation  placed  on  evidence  of 
this  nature,  which  may  be  described  as  the  opinions  of  non-experts,  is  that 
the  witness  will  not  be  allowed  unnecessarily  to  invade  the  province  of  the 
Judge  or  Jury,  substituting  his  opinion  for  their8.(l)  But  such  evidence  is  ad- 
mitted on  the  grounds  that  positive  and  direct  testimony  is  unattainable.(2) 
As  all  language  embodies  inferences  of  some  sort,  it  is  not  possible  to  wholly 
dissociate  statements  of  opinion  from  statement  of  fact.  The  evidentiary 
test  has  been  said  to  be,  that  if  the  fact  stated  necessarily  involves  the 
component  facts,  it  will  be  admissible  as  amounting  to  a  mere  abbrevi- 
ation ;  if  it  does  not  necessarily  involve  them,  but  may  be  supported  upon 
several  distinct  phases  of  fact,  the  particulars  only  should  be  given  and  not 
the  inference.  Thus,  though  a  witness  might,  without  objection,  state  that 
'  A  shot  B,  '  oT  '  A  stabbed  B,  '  yet  the  statement  that  'A  killed  B '  would  be 
improper ;  as  involving  a  conclusion  that  might  be  remote  and  doubtful,  and 
apply  equally  to  a  variety  of  different  incidents. "(3)  So  it  was  held  that  a 
witness's  statement  that  a  party  'is  in  possession '  is  no  evidence  of  that 
fact ;  that  the  question  of  possession  is  a  mixed  one  of  law  and  fact ;  and 
that  the  evidence  produced  must  give  the  various  acts  of  ownership  which  go 
to  constitute  possession  ;  so  that  the  Court  may  arrive  at  its  own  conclu- 
Bion.(4)  In,  however,  a  subsequent  case  it  was  laid  down  that  a  state- 
ment by  a  witness  that  a  party  is  in  possession,  is,  in  point  of  law,  admissible 
evidence  of  the  fact  that  such  party  was  in  posse8sibn.(5)  Such  general  and 
vague  statements  are,  however,  as  a  rule  of  but  little  value.(6)  A  common 
instance  of  such  opinion  evidence  of  non-experts  is  that  which  is  given  res- 
pecting the  identity  of  persons  and  things,(7)  as  also  respecting  the  genuine- 
ness of  disputed  handwriting. (^)  In  Fryer  v.  6athercole,{9)Pa,Tke,  B.,  re- 
marked :  "  In  the  identification  of  persons  you  compare  in  your  mind  the 
man  yon  have  seen  with  the  man  you  see  at  the  trial.  The  same  rule  of  com- 
parison belongs  to  every  species  of  identification,"  as  for  instance,  to  the 
identification    of  handwriting.(lO)     The    opinions   of    witnesses    are    also 

(1)  B««,  Et.,  473,  474,5  617;  Taylor,  Kt.,  J       within     his    personal     knowledge;"    tee     aho 
1416 ;  Lamon's  Expert  and  Opinion  Evidence,       Powell,  Rt.,  114  :  Best,  Et.,  i  Sl7. 

pott ;  (M  next  note ;  Jamea'  Law  o{  Expert*,  32  ;  (4)  Iiian    CkuivUr  v.  Ram  Loekun,   9  W.  B., 

WhMton,  Et.,  {  602.  79  (868). 

(2)  Taylor,  Ev.,  {  1416.  Soch  opinions  have  (6)  Maniram  Deb  v.  Deti  Charan,  4  B.  L.  R. 
been  deecribed  as  "  opinions  from  neoeesity.  "  (F.  B.),  97  (1869). 

•od  the  rate  stated  as  f<dlows :  "the  opinions  of  (6)  See  notes  to  s.  110,  fott. 

ordinary  witnesees    derived   from  observations  (7)  Taylor,  Ev.,  §  1416.     Witnesses  may  not 

are  admissible  in  evidence,  when  from  the  nature  only  state  their  belief  a*  to  the  identity  of  parsons 

of  the  sobjeet    under    investigation,   no    better  present  in  Court  or  not,  but  may  identify  them 

eridenee  can  be   obtained,    or  the  fact  cannot  by  photographs   (FriUt  v.  Frilk,    1896,  p.  74). 

otherwise  be  presented  to  the  tribunal ;  e.f.,  produced  and  proved  to  be  theirs.  The  same  rub 

questions  relating  to  time,    quantity,    number,  applies  to  the  identifioation  of  things  {Frger  r, 

dimensions,    height,    speed,   distance     or  the  OatkemoU,  13  Jur.,  542),  e.g.,  opinion  may  be 

lik»,"    and   to  the  facts  stated   in  the  text :  given  as  to  the  resemblance  of  an  engraving  to 

Lawton's  Expert  and  Opinion  Evidence,  460.  a  picture  not  produced  {Imou  v.  Wittaiwu,  1892, 

(3)  Phipson,  Ev.,  3nl  Ed.,  36S;  citing  Boat,  2  Q.  B.,  113,  116);  or  even  of  a  portrait  that 
Kv.,  Amer.  Note*  to  {  511,  rapra  ;  Whart.,  {{  16,  is  produced  to  one  of  the  parties  in  Court 
C09— 613 :  Stephen,  J.,  in  3  Southern  Law  Rep.  (Uillet  v.  Lanuon,  "Times,"  Oct.  29,1892, 
(Amer),  S67  ;  and  «w  Taylor,  Ev.,  {U16;  "  On  MeQneen  v.  Phippt,  "Times,"  July  1,  1897), 
Moie  particular  subjects  positive  and  diieet  testi-  Phipaon,  Ev.,  3rd  Bd.,  353  ;  Wigmore,  Ev., 
■neny  is  often  unattainable.     In  such   case*  a  }  1917, 

witnea  is  allowed  to  testify  to  his  bdief  or  opt-  (8)  «.  s.  47,  post, 

moa, «(  even  to  draw  m/ereneee  respeoting  the  (9)  13  Jur.,  642. 

fact  in  question  from    other    facts  which  ace  (10)  See  Best.  Rv..{  233:  s.  47.  poa<.  See  Harris, 
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admissible  to  prove  the  innuendoes  of  libel,  where  ordinary  words  are  used 
in  a  peculiar  sense,  or  where  a  slanderous  meaning  is  imputed  to  apparently 
innocent  language.  But  in  such  cases  a  foundation  must  be  laid  by  first 
asking  the  witness  whether  there  was  anything  in  the  circumstances  of  the 
case,  or  in  the  conduct  or  tone  of  the  speaker,  to  prevent  the  words  convey- 
ing their  ordinary  meaning.  The  question  may  then  be  put,  "What  did 
you  understand  by  the  words  ?"(1)  A  person  may  always  testify  to  his  own 
mental  and  physical  condition  ;  his  testimony  being  based  not  on  inference 
but  consciousness, (2)  but  it  is  not  so  with  respect  to  the  mental  condition  of 
others.  Thus,  neither  the  opinion  of  non-experts  nor  general  reputation  is  ad- 
missible to  prove  insanity  ;(3)  the  proper  course  being  for  the  witness  to  state 
the  facts  which  he  considers  gave  rise  to  that  conclusion.  Witnesses  may, 
however,  as  has  been  already  observed,  describe  the  apparent  condition  of 
people  or  things,  e.g.,  that  a  person  appeared  to  be  drunk  or  sober,  or  s 
building  or  document  in  pood  or  bad  preservation  and  the  like.(4)  Another 
case  in  which  the  opinions  of  witnesses  are  received  is  when  they  are 
allowed  to  speak  to  character. (5)  Value  may  also  be  proved  by  the  opinion  of 
any  witness  possessing  knowledge  in  the  subject,  l^ere  are  many  things  in 
almost  universal  use,  the  value  of  which  any  one  may  testify  to  it  bemg  a 
matter  of  common  knowledge.  In  other  cases  the  opinion  of  an  ordinary 
witness  would  not  be  sufficient.  The  market-value  of  land  is  not  a  questjon 
of  science  and  skill  upon  which  only  an  expert  can  ^ve  an  opinion,  rersons 
living  in  the  neighbourhood  may  be  presumed  to  have  a  sufficient  knowled^ 
of  the  market- value  of  property  from  the  location  and  character  of  the  landm 
question,  and  so  also  witnesses  may  express  their  opinions  as  to  the  value  oi 
goods  and  chattels.  "  Market-value,  "  said  Mr.  Justice  Story,  in  an  esrl^ 
case,  "  is  necessarily  a  matter  of  opinions  as  well  of  fact  or  rather  of  opi- 
nions gathered  from  facts.  How  are  we  to  arrive  at  it  ?  Certainly  not  by 
the  mere  purchase  made  by  a  single  person,  or  by  purchases  made  by  s 
few  persons  ;  for  in  either  case  they  may  have  purchased  above  or  below 
the  market-price,  or  the  market-price  may  be  fluctuating  and  the  sales  too 
few  to  justify  any  general  conclusion.  Buyers  may  refuse  to  buy  at  » 
particular  price ;  sellers  may  refuse  to  sell  at  a  lower  price.  In  this  state  of 
things  we  must  necessarily  resort  to  opinions  of  merchants  and  others  con- 
versant in  trade  for  their  opinions,  what  under  all  the  circumstances  is  the  fair 
market-price  or  value  of  the  goods.  In  the  next  case  the  knowledge  of  their 
market-price  being  thus,  in  fact,  a  matter  of  skill,  judgment  and  opinion, 
it  is  in  no  just  sense  mere  hearsay  ;  but  is  in  the  nature  of  the  evidence  of 
experts."(6) 
SnuuiuuT-  The  rule  upon  evidence  in  matter  of  opinion  has  been  thus  summarized.!?) 
The  general  rule  is  that  a  witness  must  only  state  facts ;  and  his  mere  personal 

Law  of  Identifioiition  (1892)  [Trmting  of   per-  (3)  WrigU  r.  TaOam,  7  A.  ft  E.,  313:  &  ^. 

■ona;  name,  idem  tonant ;  identity  of  prisoner ;  Stvil,  Or.  ft  Diz.   Ab.  Caa.,  96;  OreeiuUt  t. 

photographs;   opinion  evidence ;  murder  identi-  Dare,  20     Beav,,    284;    nor  under    this  Act; 

fioation ;  ancient  records  and  documents ;  hand-  Field,  Er.,  346,   noU. 

writing ;  identity  of    real   estate ;   identification  (4)  t>.  Fbipson,    Bt.,  3rd  Ed.,  354— 3&S :  sol 

of  personal  property  ;  view  of  premises  by  jury ;  ante  p.  294, 

compubory    physical     examination;    mistaken  (A)     Phipson,  Rv.,    8rd    Ed.,   SfiS;  Ch.  Xli: 

identity,  etc.]  see  Nates  to  s.  5S,  foM. 

(1)  Odgers  on   libel,   S67  ;  Starkie  on   I4bel,  (6)  AOoiuov.Vnilei  Slate,  8  Rt<a7,  421  (IM3) 

6tb  Ed.,  46fi;  Wharton,  s.  976;  Phipson,  Ev..  (Amer.),  Lawson's    Expert  Evidence,  431— 4M 

3rJ  Ed.,  364 ;  Aitiu«  v.  HartUy,  3  Ex.,  200,  re-  439 ;   it  is  no  objectioa  to  the  evidence  cf  a  wit- 

f erred  to  in  Ounningliam,  Ev.,  191 ;  Bnautrick  neas  testifying   as   to   market-value  that  nch 

T.  Barmtr,  3  O.  ft  K.,  |0 ;  Bamell  v.  Allen,  3  H.  evidence  rests  oo  hearsay.      Wharton,  Ev.,  441 

ft  N.,  376 ;  Simmotu  v.  MUeMI,  6  App.  Cas.,  Wigmore,  Ev.,  }  1940.     A%  as  to  msiket-nte, 

166,  163 ;  Cartes  v.  Peek,  13  W.  E.  (Eng.),  230,  .Vanita  dtuhOtr  v.  Cvken,  10  C,  .MJ    <I884). 

(»)  V.  ante,  p.  93.  (7)  Powell.  Ev.,  Ill,  «*  •»». 
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opinion  is  not  evidence.  Bnt  this  rule  is  subject  to  the  following  exceptions, 
namely  : — (a)  On  questions  of  identification,  a  witness  is  allowed  to  speak 
&s  to  his  opinion  or  belief.  (6)  A  witness's  opinion  is  receivable  in  evidence 
to  prove  the  apparent  condition  or  state  of  a  person  or  thing,  (c)  The  opi- 
nions of  skilled  or  scientific  witnesses  are  admissible  evidence  to  elucidate 
matters  which  are  of  a  strictly  professional  or  scientific  character.  Sections 
45,  46,  51  of  this  Act  deal  with  the  last  exception,  and  sections  47,  51  with 
the  first,  in  so  far  as  it  bears  on  the  question  of  identification  of  handwriting. 
Sections  48-50  add  further  exceptions  lelatii^  to  opinions  on  general  cus- 
toms and  right8,(l)  to  usages,  tenets,  and  the  like,(2)  and  to  opinions  on 
relationship,  provided  such  opinions  are  expressed  by  conduct. (3) 

45.  When  the  Court  has  to  form  an  opinion   upon    a  SPJSwrtB 
point  of  foreign  law,  or  of  science  or  art,  or  as  to  identity  of 
handwriting    [or  finger-impressions],  (4)   the   opinions  upon 

that  point  of  persons  specially  skilled  in  such  foreign  law, 
science  or  art,  or  in  questions  as  to  identity  of  handwriting 
[or  finger-impressions](6)  are  relevant  facts. 

Such  persons  are  called  experts, 

lUtutratioM. 

(a)  Tbe  qneetion  is,  whether  the  death  of  A  was  caused  by  poison. 

The  opinions  of  experts  as  to  the  symptoms  produced  by  the  poison    by  which  A  is 
supposed  to  have  died,  are  relevant 

(b)  The  question  is  whether^,  at  tbe  time  of  doing  a  certain  act,  was,  by  reason  of  un- 
aooodnesB  of  mind,  incapable  of  knowing  tbe  nature  of  the  act,  or  that  he  was  doing  what 
was  either  wrong  or  contrary  to  law. 

The  opinions  of  experts  upon  the  question  whether  the  symptoms  exhibited  by  A  com- 
monly show  unsoundness  of  mind,  and  whether  such  unsoundness  of  mind 
nsnally  renders  persons  incapable  of  knowing  the  nature  of  the  acts  which  they 
do,  or  of  knowing  that  what  they  do  is  either  wrong  or  contrary  to  law, 
are  relevant. 
(e)  The  question  is,  whether  a  certain  document  was  written  by  A.  Another  doon- 
nMht  i*  produced  which  is  proved  or  admitted  to  have  been  written  by  A. 

The  opinions  of  experts  on  the  question  whether  the  twodoouments  were  written  by 
the  same  person  or  by  different  persons,  are  relevant. 

46.  Facts,  not  otherwise  relevant,  are  relevant  if  they  J^Ji'p^*^ 
support  or  are  inconsistent  with  the  opinions  of  experts,  when  ^SJ^"°* 
such  opinions  are  relevant. 

inuttraUcfM. 

• 

(a)  The  question  is,  wihether  A  was  poisoned  by  a  certain  poison. 
The  fact  that  other  persons,  who  were  poisoned  by  that  poison,  exhibited  certain 
symptoms  which  experts   affirm  or  deny   to  be  the  rnnptoms  of  that  poison, 
is  relevant. 

(1)  8.  48,  poM.  «.  %  Act  V  of  1899. 

(2)  8,  49,  p>u<,  (5)  tdi   flnger-imprewions   of  coarse    ioclnde 

(3)  8.   SO,  pott,  thomb-impressions.    8ef  Report  of  Select  Com- 
I*)  The  portion  in    brackets  was  added    by       mittee  cited,  3  C.  W.  W.,  z«. 
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(6)  Theqaestion  is,  whether  an  obstruction  to  a  harboor  is  caused  by  a  certain  sea-viU. 
The  fact  that  other  harbours  similarly  situated  in  other  respects,   but  where  there 
were  no  such  sea-walls,  began  to  be  obstructed  at  about  the   same  time,  b 
releTant.(I) 

Prinoiple. — The  use  of  witnesses  being  to  inform  the  tribunal  respect- 
ing fact*,  their  opinions  are  not  in  general  receivable  as  evidence.  Facts 
should  be  stated  and  not  inferences.  The  rule,  however,  is  not  without  its 
exceptions.  Being  based  on  the  presumption  that  the  tribunal  is  as  capable 
of  forming  a  judgment  on  the  facts  as  the  witness,  when  circumstances  rebnt 
this  presumption,  the  rule  naturally  gives  way,  and  the  opinions  of  speciallv 
skilled  persons  are  receivable  in  evidence.(2)  The  foundation  on  which 
expert  testimony  rests  is  the  supposed  superior  knowledge  or  experience  of  the 
expert  in  relation  to  the  subject-matter  upon  which  he  is  permitted  to  give 
an  opinion  as  evidence. (3) 

f.  3  ("  Court.")  s.  00  Proviso  (Optntcn  of  expert  who co»not 
a.  8  ("  Rekvanl.")  be  Called  at  a  witness.) 

8.  8  {That  a  man  holds  a  certain  opinion  is  a  s.  74   (Opinion  as  to  handivriting.) 

fact.)  s.  61   {Grounds  of  opinion.) 

s.  8  (*•  Fact.")  s.  78  {Contparison  of  handtpriHng.) 

8.  60  (  Evidence  of  opinion  must  be  direct.)  a.  160  {Bxpert  refreshing  memory.) 

8.  67  {Referenceby  Court  toboots  of  experts.) 

Steph.  Dig.,  Arts.  49,  60:  Taylor,  Ev.,  ||  U23-U26,  1417-1419,  1425,  1445.  337: 
Phipson  Ev.,  3rd  Ed.,  339-362 ;  Norton,  Ev.,  226 ;  Field,  Ev.,  343-347 ;  Best,  St., 
511,  et  teq.  ;  Powell,  Ev.,  114.  116,  340  ;  Roscoe.  N.-P.  Ev..  86,  174,  175  ;  Rogere  on  Expert 
Testimony  (1883);  2nd  Ed.,  1891  ;  Lawson,  on  Expert  and  Opinion  Evidence  (1886); 
James  Ohio  Law  of  Opinion  Evidence  (1889)  ;  Wigmore,  Ev.,  {  1917,  et  seg.;  Harri^  Lav 
of  Identification  (1892);  Hagan  on  Disputed  Handwriting  (1894). 


OOMaCBMTABT. 

Bxpert.'  "^^^  phrase  "expert"  testimony  is  not  applicable  to  all  species  of  opinion 

evidence.  A  witness  is  not  giving  expert  testimony  who  without  any  special 
personal  fitness  or  special  intelligence  simply  testifies  as  to  the  impressions 
produced  in  his  mind  or  senses  by  that  which  he  has  seen  or  heard,  and  which 
can  only  be  described  to  others  by  giving  the  impression  produced  upon  the 
witness.  Neither  is  he  giving  such  testimony  strictly  speaking  when  he  is 
testifying  as  to  matters  which  require  no  peculiar  intelligence  and  concern- 
ing which  any  person  is  qualified  to  judge  according  to  his  opportunities  of 
observation.  Expert  testimony  properly  begins  with  testimony  concerning 
those  branches  where  some  intelligence  is  requisite  for  judgment  and  when 
opportunities  and  habits  of  observation  must  be  combined  with  some  prac- 
tical experience.  An  expert  is  one  who  is  skilled  in  any  particular  art,  trade 
or  profession  being  possessed  of  peculiar  knowledge  concerning  the  8ame.(4) 
Many  definitions  have  been  given,(5)  but  for  the  purposes  of  this  Act  the 
term  is  defined  by  section  45  (see  post). 


(1)  foiiu  T.  CAaU,  3  Dougl.,  167.  Evidenoe,  2.     In  Vander  DomeH  t.   ThtBfn 

(2)  BMt,  Et.,  {}  811—613.    Set   Introduotion  8  C.   B.,  112;  Hanle,  J.,  said:  "All  pMsoos,! 
ante,  and  Notes,  jiott.  think,  who  practise  a  business  or  profcasioa  whil 

(3)  Roger*  on  Expert  Testimony,  21.  requires  them  to  poesem  a  certain  knowledge  of 

(4)  Rogers,  op.  eit..  {  1.  the  matter  in  bsnd  are  experts,  so  far  as  expeit- 
(A)  Rogers,   op.   eit.,  }   1 ;     Lawson's   Expert  ness  is  required." 
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The  competency  of  an  expert  should  be  shown  before  his  testimony  is  oomp«ten 
properly  admissible.  The  competency  of  an  Expert,  that  is,  that  he  is  °' 
possessed  of  the  necessary  qualifications  is  a  preliminary  qoestion  for  the 
]adge ;  though  in  practice  considerable  laxity  prevails  upon  the  point. 
Thongh  the  expert  must  be  skilled  by  special  study  or  experience,  the  fact 
he  has  not  acquired  his  knowledge  in  the  course  of  professional  experience 
goes  merely  to  weight  and  not  to  admissibility.  Thus  unqualified  practi- 
tioners, hospital  students  and  dressers  have  been  permitted  to  testify  as 
medical  experts,  and  on  questions  of  handwriting  not  only  specialists  but  post- 
office  officials,  lithographers  and  bank  clerks  and  a  solicitor  "who  had  for 
some  years  given  considerable  attention  and  study  to  the  subject  and  had 
several  times  compared  handwriting  for  purposes  of  evidence  though  never 
before  testified  as  an  expert"(l)have  been  permitted  to  testify  as  experts.(2) 
If  the  examination-in-chief  (there  being  no  separate  preliminary  examin- 
ation according  to  the  practice  of  Indian  Courts)  clearly  shows  no  com- 
petency, the  opinion-evidence  of  the  witness  will  be  excluded.  In  primd 
facie  cases  of  competency  the  witness  will  be  allowed  to  give  his  evidence 
and  also  probably  in  doubtful  cases  for  what  the  evidence  is  worth.  It  is 
not  easy  for  an  incompetent  person  to  sustain  himself  in  the  character  of  an 
independent  witness.  The  want  of  qualification  may  be  shown  by  cross- 
examination(3)  or  otherwise.(4)  The  peculiar  knowledge  or  skill  may  be 
derived  from  experience(5)  in  the  particular  matter  in    question  whether 


(1)  S.  r.  SilviTloek,  2  Q.  B.,  (1894),  786. 

(2)  Phipion,  Et.,  3rd  Ed.,  344 ;  and  cue* 
then  cited ;  Beet.  Ev.,  (  676. 

(3)  Bogen,  op.  cil.,  41. 

(4)  lb.  In  America  opon  the  preliminary 
emniiution,  the  Court  may  examine  other  wit* 
MHM  to  determine  whether  the  expert  whoee 
opiDion  is  to  he  offered  is  qualified,  bat  the  par- 
ties cannot,  it  appears,  after  a  witness  has  heen 
admitted  to  testify  as  an  expert,  give  evidence 
of  the  mere  opinion  of  other  experts  as  to  the 
qnatificatioas  of  the  first;  Rogers,  op,  eit.,  86. 
Section  163,  poM,  excludes  evidence  to  contra- 
dict aoswers  to  qnestions  tending  to  shake  the 
srsdit  of  the  witness  by  injaring  his  character. 
BTeo  sssnming  that  there  is  a  distinction  between 
competency  and  credit  the  Act  makes  no  provi. 
sioo  allowing  evidence  of  the  opinions  of  one 
expert  opon  the  qnalifications  of  another.  It 
has,  bowever,  been  held  in  America  competent 
for  one  expert  to  testify  as  to  the  skill  of  another 
where  the  knowledge  of  the  witness  was  derived 
from  pertoaal  oisermtiOTw  as  diatingoished  from 
an  opinion  based  on  such  expert's  general  repn- 
tatioo:  Lar«<  v.  Com.,  84  Pa.  St.,  200  (1877), 
cited  in  Lawson's  Export  Evidence,  236 ;  Roger's 
Expert  Testimony,  86,  86.  In  this  case  ^4  on  a 
trial  gave  sa  opinion  as  an  expert.  The  opinion 
of  B,  an  expert  in  the  same  department  derived 
from  persona!  knowledge  as  to  the  skill  of  A,  was 
held  sdmissibie ;  the  Court  remarking  ° '  that  it 
was  not  a  qneation  of  mere  reputation  but  of  Vt 
own  knowledge  acquired  from  full  opportunity 
•(  ohservatioiis.  If  I  have  seen  a  workman  doing 
his  work  frequently  and  know  his  skill  myself  sure- 


ly if  I  am  myself  a  judge  of  such  work,  I  can  tes- 
tify to  his  skill."  The  act  does  not  appear  to 
admit  of  evidence  of  this  character  either  as  cor- 
roborating («ee  as.  166,  167),  or  impeaching  the 
credit  (««  ss.  146,  153,  165),  of  a  witness.  Sec- 
tions 46  and  61  deal  with  the  opinions  and  not 
with  the  competency  of  the  expert.  The  sections 
cited  deal  with  the  corroboration  of  his  testimony 
or  with  his  credit,  not  with  his  competency.  Of 
course  his  competency  is  assailable  directly  by 
cross-examination  and  indirectly  by  evidence  of 
the  opinions  of  other  experts  who  give  contrary 
conclusions  on  the  facts,  and  by  proof  of  facts 
inconsistent  with  his  opinions.  But  there  appears 
to  be  no  provision  for  direct  impeaclunent  of  his 
competency  otherwise  than  by  cross-examination. 

The  observations  as  to  evidence  in  corrobora- 
tion or  impeachment  of  a  p^vrty's  want  of  slull 
refer  merely  to  evidence  in  support  of  impeach- 
ment of  his  Itatinumy.  Of  course  such  evklence 
may  be  given  where  the  question  of  skill  is  a  fact 
in  issue  in  the  case.  It  has  also  been  held  that 
where  persons  offer  themselves  ss  experts  to  tes- 
tify respecting  a  business  in  which  their  experience 
has  not  been  very  great,  it  is  competent  to  call 
persons  of  greater  experience  and  enquire  of 
them  how  much  time  and  experience  are  neces- 
sary to  make  one  an  expert  in  respect  to  that 
businees.  Maaon  v.  PMpt,  48  Mich.,  127 ' 
(Amer.)  cited  in  Lawson's  Expert  Testimony, 
236. 

(6)  Rogers,  op.  eit.,  {  18 ;  but  the  opinion  of 
an  expert  is  not  confined  to  matters  or  questions 
which  he  has  actually  seen  or  heard  of ;  Lawson, 
op.  cit.,  226  ;  see  posT,  "'  Scope  of  the  Opinion.  " 
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gained  in  the  way  of  his  business  oi  not(l)  or  the  8tudy(2)of  a  matter  without 
practical  experience  in  regard  to  it  may  qualify  a  witness  as  an  expert. 
Bat  it  has  been  held  in  America  that  a  witness  cannot  testify  as  an  expert  in  a 
particular  matter  when  that  matter  does  not  pertain  to  his  special  calling  or 
profession  and  his  knowledge  of  the  subject  of  enquiry  has  been  derived 
from  study  alone,  it  being  considered  unwise  to  recognise  the  principle  that 
a  person  might  qualify  himself  to  testify  as  an  expert,  merely  by  devoting 
himself  to  a  study  of  the  authorities  for  the  purpose  of  giving  such  testimony 
when  such  reading  or  study  is  not  in  the  line  of  his  special  calling  or  profession. 
Thus  where  the  question  was  whether  the  editor  of  a  stock  journal  who  had 
read  extensively,  on  the  subject  of  "foot-rot "  could  testify  as  an  expert  in 
relation  to  that  disease,  it  was  held  that  he  could  not. (3)  Of  course  no  exact 
test  can  be  laid  down  by  which  one  can  determine  with  mathematical  preci- 
sion how  much  skill  or  experience  a  witness  must  possess  to  qualify  him  to 
testify  as  an  expert.  That  question  rests  within  the  fair  discretion  of  the 
Court,  whose  duty  it  is  to  decide  whether  the  experience  or  study  of  the  wit- 
ness has  been  such  as  to  make  his  opinions  of  any  value.(4) 
Sutijeots  of  The  subjects  of  expert  testimony  mentioned  by  the  section  are  foreign 

S^^ *•***■  law,  science,  art,  and  the  identity  of  handwriting.  The  words  'science  or 
art '  if  interpreted  in  a  narrow  sense  would  exclude  matters  upon  which  ex- 
pert testimony  is  admissible  both  in  England  and  America,  such  as  questions 
relating  to  trades  and  handicrafts  .(5)  But  it  is  apprehended  that  these  words 
are  to  be  broadly  construed,  the  term  '  science '  not  being  limited  to  the 
higher  sciences  and  the  term  '  art '  not  being  limited  to  the  fine  arts  bat 
having  its  original  sense  of  handicraft,  trade,  profession  and  skill  in  work 
which,  with  the  advance  of  culture  has  been  carried  beyond  the  sphere  of 
the  common  pursuits  of  life  into  that  of  '  artistic '  and  '  scientific '  action. 
In  some  cases  it  may  be  difficult  to  determine  whether  the  particular  ques- 
tion be  one  of  a  scientific  nature  or  not,  and  consequently,  whether  stilled 
witnesses  may  or  may  not  pass  their  opinions  upon  it.  The  following  tests 
may  be  applied  : — Is  the  subject-matter  of  inquiry  such  that  inexperienced 
persons  are  unlikely  to  prove  capable  of  forming  a  correct  judgment  upon  it 
without  the  assistance  of  experts  ?  Does  it  so  far  partake  of  the  character  of 
a  science  or  art  as  to  require  a  course  of  previous  habit  or  study  in  order  to 
obtain  a  competent  knowledge  of  its  nature,  or  is  it  one  which  does  not  re- 
quire such  habits  or  study  ?(6) 
Foreisn  Foreign  law  must,  according  to  the  English  rule,  unless  an  opinion  has 

law.  been  obtained  under  the  statutory  procedure  mentioned  below(7)  be  proved 

as  a  fact  by  skilled  witnesses,  and  not  by  the  production  of  the  books  in 
which  it  is  contained.(8)  In  India  such  law  may  not  only  be  proved  under 
this  section  by  the  evidence  of  persons  specially  skilled  in  it,  but  also,  under 
section  38,  by  the  production  of  a  book  printed  or  published  under  the 
authority  of  the  Foreign  Government.! 9)  Foreign  customs  and  usages  may 
be  proved  by  any  witness,  whether  expert  or  not,  who  is  acquainted  with  the 
fact.(lO) 

(1)  R.v.  Sitverlock,  2  Q.  B.  (1894),  766.  cular  ola«8  devoted  to  ita  ponuit,  ■  ao  °  ait'  w 

(2)  Rogers,  {  19.  ■  'trade.'  "    Lawson,  op.  eil.,  8;    Taylor,  Er.,  f 

(3)  lb.,   p.  48 ;    [we  argument,  S.  v.  Siverlock,       1417. 

supra,    at  p.  768 ;  Bnttow  v.  8tt«tmlU,  6  Ex.,  («)  Taylor,  Er.,  H  1418,  1419. 

275.]  (7)  t>.  Notes  to  s.  S8,  antr,  and  ta  Field,  Et., 

(4)  /<>.,';  21.  344,  34S. 

(5)  "  On    questions    of  soienoe  or  skill,  or  re-  (8)  lb.,  Taylor,  Et.,  {{  1423,  1426. 

lating  to  some  art    or  trade,  persona   instrueted  (9)  v.  Notes   to  s.  38,  antt,  tt  teq. ;  and  as  ts 

therein    by   study  or  experience  may  give  their  s.  60,  r.  poH. 

opinions;     such    persons    are     called     ezperta.  (10)  Oaner    v.  Lanuborot^h,   1  Peake  R.,  11; 

Every  business  or  employment  which  has  a  /arti-  Siukx  Pumgi  Cam,  11  C.  *  F.,  124;  Jfeitya  t. 
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"The  opinions  of  medical  men  are  admissible  upon  questions  within  s^enoe  and 
their  own  province,  e.g.,  insanity,  the  causes  of  disease  or  death  or  injuries, 
theeSects  of  injuries,  medicines,  poisons,  the  consequence  of  wounds,  the 
conditions  of  gestation,  the  effects  of  hospitals  upon  the  health  of  a  nieghbour- 
hood ;  the  likelihood  of  recovery  ;  those  of  actuaries  as  to  the  average  dura- 
tion of  life  with  respect  to  the  value  of  annuities  ;  those  of  naturalists  as  to 
the  ability  of  fish  to  overcome  obstacles  in  a  river  ;  those  of  chemists  as  to 
the  value  of  a  particular  kind  of  guano  as  a  fertiliser ;  the  safety  of  a  '  non- 
explosive  camphene  and  fluid  lamp ;'  the  constituent  parts  of  a  certain 
chemical  compound ;  the  effects  of  a  particular  poison ;  fermentation  of 
liquor ;  those  of  geologists  as  to  the  existence  of  coal  seams ;  those  of 
botanists  as  to  the  effects  of  working  coke  ovens  upon  trees  in  the  neighbour- 
hood ;  those  of  persons  specially  skilled  in  insurance-matters  such  as  the 
opinion  of  an  insurance  agent  and  examiner  that  a  partition  in  a  room  in- 
creased the  risk  in  a  fire-policy  ;  and  so  with  other  branches  of  science. 

The  opinions  of  artists  are  admissible  as  to  the  genuineness  and  value  of 
a  work  of  art ;  the  opinion  of  a  photographer  as  to  the  good  execution  of  a 
photograph  though  a  non-expert  might  speak  to  its  being  a  good  likeness  ;  the 
opinion  of  an  engraver  or  professional  examiner  of  writings  as  to  erasure  in  a 
docoment ;  those  of  engineers  as  to  the  cause  of  obstruction  to  a  harbour  ; 
that  the  erection  of  a  dam  would  not  cause  the  adjoining  land  to  be  over- 
flowed by  back  water  ;  that  certain  drains  do  not  lessen  the  quantity  or 
flow  of  water  ;  that  a  contract  for  doing  a  piece  of  work  or  building  a  vessel 
did  not  call  for  connecting  the  engines  by  a  centre  shaft ;  that  a  bridge  built  of 
wood  should  have  been  built  of  stone  in  order  to  withstand  a  flood  and  the 
like ;  those  of  seal-engravers  as  to  the  impressions  from  a  seal ;  those  of  offi- 
cers of  a  fire-brigade  as  to  the  cause  of  a  fire ;  those  of  military  men  as  to  a 
qnestion  of  military  practice  ;  those  of  post-oflice  clerks  as  to  post-marks  ; 
those  of  ship-builders,  marine  surveyors  and  engineers  as  to  the  strength  and 
construction  of  a  ship,  and  (when  the  Court  is  not  sitting  with  assessors)  those 
of  nautical  men  as  to  the  proper  navigation  of  a  vessel. "(I) 

Mechanics,  artizans,  and  workmen  are  experts  as  to  matters  of  technical  Trad*. 
skill  in  their  trades  and  their  opinions  in  such  cases  are  admissible.  So  the 
opinion  of  a  mason  as  to  how  long  it  takes  to  dry  the  walls  of  a  house  ;  of  a 
miner  as  to  the  cause  of  the  settling  of  the  walls  of  a  mine  ;  of  a  blacksmith 
as  to  whether  a  horse  was  properly  shod  ;  of  the  foreman  of  a  mill  as  to  the 
running  order  of  the  machinery  ;  of  a  road-builder  as  to  the  necessity  of  a 
railing  along  an  elevated  part  of  a  road  ;  of  a  railroad  man  as  to  questions  of 
railroad  management,  such  as  whether  a  rail  was  properly  laid  ;  as  to  the 
cause  of  a  train  being  thrown  from  the  track  ;  as  to  the  distance  within 
which  a  train  can  be  stopped  ;  whether  the  boiler  of  an  engine  was  safe  ; 
whether  coapling  compliances  were  defectively  constructed  ;  have  been  held 
to  be  admissible.  So  also  are  the  opinions  of  farmers  and  agriculturists  on 
matters  peculiarly  within  their  knowledge  ;  as  that  of  a  grazier  on  the  effect 
of  disturbance  in  the  value  of  cattle ;  of  a  farmer  as  to  the  quality  of  the 
soil  of  a  farm.  So  also  a  banker  may  speak  as  to  the  genuineness  of  a  bank- 
note, a  merchant  may  depose  to  the  value  of  goods  in  which  he  deals  and  so 
forth.  According  to  English  decisions  the  opinions  of  shop-keepers  are 
admissible  to  prove  the  average  waste  resulting  from  the  retail  sale  of  goods ; 

fthrigat,  1  Cowp.,  174;  Ya»itr  Donekl  r.  Thel-  (1)  Lswgon'a  Expert  and    Opinion    Evidence. 

iiu«m,  8  a  B..  812  ;  Liitio  t.  Beluario,  1  Hagg.  See  pastim.  Index;  Wharton.    Ev.,  {}  441,  446; 

a  R.,  21«  :  «e«  a.  49,  pot.    Aa  to  the  oonatmc-  Phipeon,  Et.,  3rd  Ed.,  340, 341 ;    Taylor,    Et.,  {} 

Uon  of  foreign  doonmenti,  leeDiSorar.  Pkilippt,  1417,  \4\6,etteq.,  and  case*  there  cited.     Ab  to 

10  H.  U  C,    624;   Phjpaon,  Er.,  3rd   Ed.,  342;  evidence    of    medical   witneesfs  and   reporta   of 

Taylor,  Et.,  (  142^  ohemical  examinera,  we  Cr.  Pr.  Code,  aa.  609,  610. 
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those  of  persons  conversant  with  a  market  to  prove  a   market- valae ;  and 
those  of  business-men  to  prove  the  meaning  of  trade-terms  and  the  like.(l) 
Baod-  Experts  may  give  their  opinions  upon  the  genuineness  of  a  disputed 

handwriting,  after  having  compared  it  with  specimens  proved  to  the  satis- 
faction of  the  Judge  to  be  genuine  (2)  But  independent  of  all  cases  in  which 
handwriting  is  sought  to  be  proved  by  actual  comparison,  the  testimony  of 
skilled  witnesses  will  be  admissible  for  the  purpose  of  throwing  light  upon  the 
document  in  dispute,  as  upon  the  question  whether  a  writing  is  in  a  feigned 
or  natural  hand,  or  the  probable  date  of  an  ancient  writing,  or  as  to  whether 
interlineations  were  written  contemporaneously  with  the  rest  of  a  document 
or  whether  the  writing  is  cramped,  or  one  document  exhibits  greater  ease  or 
facility  than  another,  or  whether  a  writing  has  been  touched  by  the  pen  a 
second  time  as  if  done  by  some  one  attempting  to  imitate,  or  whether  the 
writing  has  been  made  over  pencil-marks,  or  whether  a  document  could  have 
been  made  with  a  pen,  or  whether  two  documents  were  written  with  the  same 
pen  and  ink,  and  at  the  same  time,  or  whether  two  parts  of  a  writing  are 
written  by  the  same  person  or  the  like. (3)  But  opinion  as  to  handwriting  is 
not  confined  to  experts,  but  may  be  given  by  any  person  who  is  duly 
acquainted  with  it.(4) 

By  nature  and  habit  individuals  contract  a  system  of  forming  letters 
which  give  a  character  to  their  writing  as  distinct  as  that  of  the  haman 
face. (5)  The  general  rule  which  admits  of  proof  of  handwriting  of  a  party  is 
founded  on  the  reason  that  in  every  person's  manner  of  handwriting  there 
is  a  peculiar  prevailing  character  which  distingaishes  it  from  the  handwrit- 
ing of  every  other  person. (6)  In  the  Tichborne  trial  Ck>ckbum,  C.  J.,  in 
his  charge  to  the  jury  said  :  "  Manifold  as  are  the  parts  of  difference  in  the 
infinite  variety  of  nature  in  which  one  man  differs  from  another,  there  is 
nothing  in  which  men  difier  more  than  in  handwriting  ;  and  when  a  man 
comes  forward  and  says,  '  you  believe  that  such  a  person  is  dead  and  gone  ; 
he  is  not,  I  am  the  man,'  if  I  knew  the  handwriting  of  the  man  supposed  to 
be  dead,  the  first  thing  I  would  do  would  be  to  say  '  Sit  down  and  write,' that 
I  may  judge  whether  your  handwriting  is  of  the  man  you  assert  yonrself  to 
be  ;  if  I  had  writing  of  the  man  with  whom  identity  was  claimed,  I  shonld 
proceed  at  once  to  compare  with  it  the  handwriting  of  the  party  claiming  it. 
For  that  reason  I  shall  ask  you  carefully  to  look  at  and  consider  the  hand- 
writing of  the  defendant  and  to  compare  it  with  that  of  the  undoabted 
Roger  Tichborne  and  with  that  of  Arthur  Orton."(7)  "Calligraphic  experts 
have  for  years  asserted  the  possibility  of  investigating  handwriting  npon 
scientific  principles,  and  the  Courts  have  consequently  admitted  such  per- 
sons to  testify  in  cases  of  disputed  handwriting.  It  is  claimed  that  experi- 
ment and  observation  have  disclosed  the  fact  that  there  are  certain  general 
principles  which  may  be  relied  upon  in  questions  pertaining  to  the  genoine- 
ness  of  handwriting.     For  instance,   it  is  asserted  that  in  every  person's 

(1)  Phipaon,  Ev.,  ib.,  and  tee  lut  note  and  >.  their  bodies,"  BvUer't  Suii  Print,  238;  i  Bnae' 
49,  fxMl.  Pothier   on   Obligationa.     "The   haodwritiag  <f 

(2)  V.  s.  73,  pott ;  for  a  case  in  which  a  judge  ever;  man  ha«  something  peculiar  and  dntioct 
waa  held  to  have  wrongly  oalled  expert  teetimony,  from  that  o{  every  other  man  and  ■  eaoly  knvva 
tee  Bindetmm  DoU  v.  Doma  Singh,  9  W.  R.,  88  by  thoee  who  have  been  accustomed  to  see  it." 
(1668).  Peake'a    Ev.,   67:  "Almost  everybody's 


(3)  Taylor,  Ev.,  {{  1877,  1417;  Best,  Ev.,  handwriting  poaaessea  a  peculiarity  in  it  aad 
{  246.     5«e  Notes  to  a.  47,  pott,  distingniahing  it  from  other  people's  wrttiBg." 

(4)  See  Notes  a.  47,  fotl.  Ram  on  Paota,  88.    ^Sm  at  p.  68,  dtatten  fraa 

(5)  Lawaon's  Expert  Ev.,  277  :  "  Men  are  Cowper'a  Work  (Lettera),  Vol.  V,  217,  Bd.  ISS*. 
diatinguiahed  by  their  handwriting  aa  well  as  by  (6)  Slronf  y.  Brewer,  17  Ala.,  708— 7IO(Aner.t 
their  faces ;  for  it  ia  aeldom  that  the  shape  on  cited  in  Lnwaon,  op.  eit,,  278. 

their  lettera  agree  any  more   than  the  shape  of  (7)  R.  v.  Catlor,  762. 
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mannei  of  writing,  there  is  a  certain  distinct  prevailing  character  which  can 
be  discovered  by  observation,  and  being  once  known  can  be  afterwards  applied 
as  a  standard  to  try  other  specimens  of  writing,  the  genuineness  of  which  is 
disputed.  Handwriting,  notwithstanding  it  may  be  artificial,  is  always,  in 
some  degree,  the  reflex  of  the  nervous  organisation  of  the  writer.  Hence 
there  is  in  each  person's  handwriting  some  distinctive  characteristic,  which, 
as  being  the  reflex  of  his  nervous  organisation,  is  necessarily  independent  of 
his  own  will,  and  unconsciously  forces  the  writer  to  stamp  the  writing  as  his 
own.  Those  skilful  in  such  matters  affirm  that  it  is  impossible  for  a  person 
to  successfully  disguise  in  a  writing  of  any  length  this  characteristic  of 
his  penmanship  ;  that  the  tendencies  to  angles  or  curves  developed  in  the 
analysis  of  this  characteristic  may  be  mechanically  measured  by  placing  a  fine 
specimen  within  a  coarser  specimen,  and  that  the  strokes  will  be  parallel  if 
written  by  the  same  person,  the  nerves  influencing  the  direction  which  he  will 
give  to  the  pen.  So  too  it  is  claimed  that  no  two  autograph  signatures  will 
be  perfect  facsimiles.  Experts,  therefore,  claim  that  if,  upon  superimposi- 
tion  against  the  light,  they  find  that  two  signatures  perfectly  coincide,  that 
they  are  perfect  facsimiles,  that  it  is  a  probability  amounting  practically  to 
a  certainty  that  one  of  the  signatures  is  a  forgeTy."(  1)  In  determining  the 
question  of  authorship  of  a  writing,  the  resemblance  of  characters  is  by  no 
means  the  only  test.  The  use  of  capitals,  abbreviations,  punctuation,  mode 
of  division  into  paragraphs  making  erasures  and  interlineations,  idiomatic 
expressions,  orthography,  under8Coring(2)  style  of  composition  and  the  like, 
are  all  elements  upon  which  to  form  the  judgment.(3)  "  Conclusions  from 
dissimilitude  between  the  disputed  writing  and  authentic  specimens  are  not 
always  entitled  to  much  consideration  ;  such  evidence  is  weak  and  deceptive, 
and  is  of  little  weight  when  opposed  by  evidence  of  similitude.  The  reason 
why  dissimilitude  is  evidence  inferior  to  similitude  is  that  it  requires  great 
skill  to  imitate  handwriting,  especially  for  several  lines,  so  as  to  deceive 
persons  well-acquainted  with  the  genuine  character  and  who  give  the  dis- 
puted writing  a  careful  inspection  ;  while,  on  the  other  hand,  dissimilitude 
may  be  occasioned  by  a  variety  of  circumstances, — by  the  state  of  the  health 
and  spirits  of  the  writer,  by  his  position,  by  his  hurry  or  care,  by  his  materials, 
by  the  presence  of  a  hair  in  nib  of  the  pen,  or  the  more  or  less  free  discharge 
of  ink  nrom  the  pen  which  frequently  varies  the  turn  of  the  letters, — circum- 
stances which  deserve  still  more  consideration  when  witnesses  rest  their 
opinion  on  a  fancied  dissimilarity  of  individual  letters."(4) 

It  being  granted  that  there  is  such  a  thing  as  a  science  of  handwriting  it 
follows  that  the  opinions  of  witnesses  who  are  skilled  in  the  science,  who  by 
study,  occnpation  and  habit  have  been  skilful  in  marking  and  distinguishing 

(1)  Roggn,  op,  eiL,  291,  292.     With  refermoe  and   never  did  it  strike  me  until    thia  moment 

to  tbe  loot  oboervstion  it  is  stated    tliat  in  the  that  your  father  wrote  it.     In  the  tlylt  I  disoorer 

BotttaiU  Will  Com  (4  Am.  Law  Review,  625, 649),  him,    in  the  tcoriitf  of   the  emphatioal  words — 

Pnrf.  Pierce,    Professor  of  Mathematics  in    Har.  his  never-failing   practice — in   the  /ormaHon    of 

md  University,  testified  that  the  odds  were  just  many  of  the  letters,  and  in  the  adieu  at  the  hot* 

eisetly  2,866,000.000,000,000,000,000  to    1   that  torn  so  plainly,  that  I  could  hardly  be  more  con. 

u  individual  could  not  with  a  pen  write  his  name  vinced  had  I  seen  him  write  it."     Cited  in  Ram 

tkne  times    so    exactly    alike  as  were  the  three  on  Facts,  69. 

alleged  signatures  of  Sylvia  .\nn  Howland,  the  (3)  I^wson,  op.  eit,,  277,  278,  note. 
testatrix,  to  a  will  and  two  codicils,  Hagan,  op.  (4)  Lawion,  op.  eit,,  278,  279  n.,  citing,  Foua; 
ed.,  91,  92.  V.  Brown,  1  Hag.  Eoo.  R.,  559,  S69,  671 ;  Con- 
it)  Aee  following  passage  from  Cowper's  work  staNe  v.  Leibtl,  1  Hagg.  Eoo.  R.,  fiH,  60,  61 ;  2 
(Letters),  Vol.  V,  p.  217,  1836  :  -  Hours  and  Phillips,  Ev.  (Cow.  and  and  Hill's  Notes),  60S 
koon  have  I  spent  in  endeavours  altogether  and  482,  and  American  easee.  See  also  Hagan, 
Irvittcas  to  trace  the  writer  of  the  letter  that  op.  eit,,  73. 
I  send,  by  a  minute  examination  of  the  eitaraeter 
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the  characteristics  of  handwriting  may  be  received  in  evidence.  These  may 
be  experts  in  handwriting,  strictly  so-called,  that  is  persona  who  have  made 
the  study  of  handwriting,  a  speciality  ;  or  others  whose  avocations  and  bosi- 
ness-experience  have  been  such  as  naturally  qualify  them  to  judge  of  hand- 
writing. And  so  writing  engravers,  lithographers,  letters,  cashiers  and  other 
officers  of  bankB,(l)  post-office  officials,  book-keepers  and  cashiers  of  com- 
mercial houses,  writing  masters(2)  and  a  solicitors)  "who  had  for  some 
years  given  considerable  attention  to  the  subject,  and  had  several  time* 
compared  handwriting  for  purposes  of  evidence,  though  never  before  testified 
as  an  expert,"  have  been  admitted  to  give  evidence  on  thu  subject.(i) 

f^iSS!^'  "^^^  palms  of  the  hands  are  covered  with  two  totally  distinct  classes  of 

"""^  marks.  The  most  conspicuous  are  the  creases  or  folds  of  the  skin  which 
interest  the  followers  of  palmistry  and  which  show  the  lines  of  most  frequent 
flexure  and  nothing  more.  The  least  conspicuous  marks,  but  the  most 
numerous  by  far,  are  the  so-called  papillary  ridges  which  produce  finger-im- 
pressions. These  ridges  form  patterns  considerable  in  size  and  of  a  curiouj 
variety  of  shape.  It  is  said  that  they  have  the  unique  merit  of  retaining 
all  their  peculiarities  unchanged  through  life  and  in  consequence  ajSordasnrer 
criterion  of  identity  than  any  other  bodily  feature.  So  far  as  the  proportions 
of  the  patterns  go  they  are  not  absolutely  fixed,  even  in  the  aduh,  inasmuch 
as  they  change  with  the  shape  of  the  finger.  The  measurements  vary  at 
different  periods,  but,  on  the  other  hand,  the  numerous  '  bifurcations ',  'ori- 
gins ',  '  islands '  and  '  enclosures '  in  the  ridges  that  compose  the  pattern  are 
said  to  be  almost  beyond  change.  Practice  is,  however,  required  before 
faciUty  can  be  gained  in  reading  and  recognising  finger- prints. (5) 

Those  who  have  made  finger-prints  their  special  study  have  come  to  tiie 
conclusion  that  their  similarity  is,  as  a  rule,  evidence  of  personal  identity 
and  their  dissimilarity  will,  therefore,  as  a  rule,  be  evidence  of  the  rever8e.(6) 
Therefore  when  in  the  case  last  cited,  one  of  the  main  questions  for  deter- 
mination was  whether  a  document  impugned  was  or  was  not  presented  before 
the  Registrar  by  the  complainant,  one  N  S,  a  comparison  of  the  thumb-im- 
pression of  the  person  who  presented  the  document  with  that  of  N  S,  was  held 
admissible  under  the  9th  section  of  this  Act,  if  the  similarity  of  those  impres- 
sions could  establish  the  identity  of  that  person  with  N  S,oi  under  the  second 
clause  of  the  11th  section  of  this  Act  of  their  dissimilarity  made  such  identity 
improbable.  It  was,  however,  held  that,  though  the  comparison  of  thumb- 
impressions  was  allowable,  such  comparison  must  be  made  by  the  Court 
itself  ;  and  that  the  opinion  of  an  expert  as  to  the  similarity  of  such  impres- 
sion was  not  admissible  under  the  present  section. (7)  The  words  in  brackets 
were  accordingly  added  to  the  present  sections  by  Act  V  of  1899,  the  State- 
ment of  Objects  and  Reasons  of  which  Act  contains  the  following  paragraph : — 
"The  system  of  identification  by  means  of  such  impressions  is  gaining  ground 
and  has  been  introduced  with  considerable  success,  especially  in  the  Lower 
Provinces  of  Bengal.     Tt  seems  desirable  that  expert  evidence  in  connection 

(1)  As  to  the  oompet«ncy,   however,  of  these.  pastim, 
tte  remarks  in  Hagan,  op.  oit.,  3..  (6)  R.  v.  Fakir  Makomcd,  1  C.  W.  N.,  33,  34 

(2)  lb.,  33,  where  it  is  stated  that  these  as  a  (1896; — juT  Banarjee,  J.,  eitiiig  Oaltoo  oanager 
class  {iimish  experts  of  the  least  ability.  Prints,  Chs.  VI,  VIT  [but  ««e  an  artiak  on  **  Bz. 

(3)  R.  T.  Sitverloek,  (1894)  2  Q.  B.,  766.  pert  F.videooe  on  Finger  Impraaaioos  "*    in  3C 
14)  Rogers,  op.  eit.,  297,  298 ;  Phipaon,  Et.,       W.  N'.,  iv ;  it  mtj  further  be  obaerrod  that,  i 


3rd  Ed.,  344 ;  Best,  Et.,  )  246,  and  as  to    expert       mnoh  a*  the  deoiiion  quoted  rale4  that  expect 
evidence  of  writing  in  criminal  cases,  see  Srikant       eridenoe  ooold  not  be  given  under  a.  4S,  it  imp 


y.  R.,2  All.,  L.  J.,  444  (1904) ;  Panehu  Mondat      that  the  subject  or  knowledge  of  the  identity  «t 
v.  R.,  1  C.  U  ,r.,  385  (190S).  finger-impreasiotts  did  not  ooostitnte  a '■aoiBaee.'^ 

(5)  QaltOD    on    Finger    Prints  (  Introduction.  (7)  lb. 
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vith  it  shoald  be  admitted  and  with  that  object  it  is  proposed  by  the  third 
clause  of  the  Bill  expressly  to  amend  the  law  on  the  subject. "(1)  Evidence  of 
a  witness  is  now  therefore  admissible ;  but  the  evidence  must  be  that  of  a  per- 
son specially  skilled  in  questions  of  identity  of  finger-impressions.  By  the 
same  Act,  section  73,  as  amended,  applies  ako  with  any  necessary  modifica- 
tions to  finger-impressions.  Tn  order,  therefore,  to  ascertain  whether  a  finger- 
impression  is  that  of  the  person  of  whom  it  is  said  to  be,  any  finger-impression 
admitted  or  proved  to  the  satisfaction  of  the  Court  to  b^  the  finger-impression 
of  that  person  may  be  compared  with  the  former  impression,  although  that 
impression  has  not  been  produced  or  proved  for  any  other  purpose.  The 
Court  may  also  direct  any  person  present  in  Court  to  make  a  finger-impres- 
sion for  the  purpose  of  enabling  the  Court  to  compare  the  impression  so  made 
with  any  impression  alleged  to  b«  the  finger-impression  of  such  person. 

The  opinions  of  experts  are  not  receivable  upon  the  question  of  the  con- 
Btruction  of  documents  whiather  domestic  oi  foreign ;  though  it  is  otherwise 
with  iocal,  foreign  or  technical  terms,  aoless  they  are  such  as  are  equally  in> 
telligible  to  ordinary  readers;  nor  upon  matters  of  legal  or  moral  obligation. 
Tiieir  testimony  is,  of  course,  not  confined  to  opinion-evidence ;  as  they  may, 
and  frequently  do  testify  to  matters  of  facts  as  well. 

The  oiMnions  of  experts  are  admissible  in  evidence,  not  only  where  the^  seope  of  tbe 
rest  on  the  personal  observation  of  the  witness  himself,  and  on  facts  within  his  opinion, 
own  knowledge,  but  even  when  they  are  merely  founded  on  the  case  as  proved 
by  other  witnesses  at  the  trial.  An  expert  may  give  his  opinion  upon  ftuita 
proved  either  by  himself (2)  or  by  other  witnesses  at  the  trial,(3)  or  upon  hy- 
poikent  based  upon  the  evidence,  that  is,  the  expert  may  give  his  opinion  on 
facts  put  before  him  in  the  form  of  a  hypothetical  case. (4)    But  his  opinion  is 


(1)  8tot«ment  of  Objcoto  and  Beacons  cited 
ia  3  C.  W.  N^  zxir ;  Me  alM>  ib.,  pp.  iv  &  Ixzxii. 

(2)  BdUfonfaitM,  etc.,  S.  Co.  ▼.  Biiikf,  11  Ohio 
St.,  3S3  (Amer.)  oited  in  Lvmoo's  Bxpert  Et., 
SI.  In  this  oaae  tlie  qoeetica  waa  whether  a 
totaio  ndroad  train  ooald  Itave  been  stopped 
io  doe  to  aroid  mnning  over  a  team  at  a  craning. 
Tks  opmion  ol  the  engineer  of  tbe  train  wm  feU 
•ImissiUe;  the  Coort  saying  that  U  an  expert 
aajgn»  Us  opinion  on  {acts  testified  to  by  others 
tbeie  was  no  reaaon  why  he  might  not  do  so  on 
facts  presomably  within  his  own  personal  know- 
loige  :  if  his  |[no»iedg«  was  defective  the  parties 
wald  show  it  by  erocs-examination  or  by  terti- 
■May  sliHade. 

(3)e.f.,the  qoestioaisastotheTalaeofacloek. 
4  ii*  dealer  in  docks,  but  has  nerar  seen  tbe  clock 
Hi  question,  which  is  dsaoribed  to  Um  by  other 
•itiMsses.  Hia  opinion  is  admiuiUe.  WHton 
T.  Sttitr,  88  K.  T..  29»  (188S),  cited  in  Lawson, 
»r.  at,  ei. 

(*]  taiwam'a  Expert  ETidsnce,  Bale,  43,  p. 
Ql.  The  foUcnring  is  an  example  ol  a  hypothe- 
lieal  question  which  was  propounded  by  the  de- 
f  eoae  to  tbe  exports  in  the  trial  of  OuiUati  charg- 
ed with  shooting  President  Oarfieid  (dted  in  Bo- 
gsn'  Expert  Testimony,  73).  ' '  Asraming  it  to 
be  a  tact  that  there  was  a  strong  beceditarf  taint 
«f  insanity  ia  the  Uood  of  the  prisoner  at  the 
bar ;  also  that  at  or  abont  the  kge  of  thirty-four 
.Tears  Us  own  miod  was  so  much  deranged  that 

W.LE 


he  was  a  8t  sobjeot  to  be  sent  to  an  insane  asylum; 
also  that  at  di6ferent  times  after  that  date  during 
the  next  snooeeding  five  years,  he  laanifested 
surh  decided  symptoms  of  insanity,  without 
simulation,  that  many  different  persous  convers- 
ing with  him  and  observing  his  conduct,  believed 
him  to  he  insane :  also  that  in  or  about  the 
month  of  Jane  1881,  at  or  about  the  expiration  of 
said  term  of  five  years,  he  became  deniente<l  by  tbe 
idea  that  he  was  inspired  of  God  to  remove  by 
death  the  President  of  the  Unit«d  States :  also 
that  he  acted  on  what  he  believed  to  be  suoh 
inspiration,  and  as  he  believed  to  be  in  accordance 
with  the  divine  wQI  in  the  preparation  for  and  in 
the  accomplishment  of  such  a  purpose ;  also  that 
he  committed  the  act  of  shooting  the  Freaident 
under  what  he  believed  to  be  a  divine  command 
which  he  was  not  at  liberty  to  disobey,  and  which 
belief  made  oat  a  conviction  which  controlled 
his  conscience  and  overpowered  his  will  as  to  that 
aet.  so  that  he  could  not  resist  the  mentsl  pres- 
sure upon  him  ;  also  that  immediately  after  the 
shooting  he  appeared  calm  and  as  if  relieved  by 
the  performacne  of  a  great  duty  j  Bifo  that  there 
was  no  other  adequate  motive  for  the  act  than  th» 
•.'Onvictlon  that  he  was  exeontmg  the  divine  will 
for  the  good  of  his  country— assuming  all  of  these 
propositions  to  be  true,  state^  whether  in  your 
opinion,  the  prisoner  waa  sane  or  insane  at  the 
time  of  shooting  President  Garfield."  The 
question  propounded  by  the  proseontisa  was  too 


20 

Digitized  by 


Google 


306 


BZPBRTS. 


[8.  48.] 


not  admissible  as  to  facts  stated  oat  of  Court  which  are  not  before  the  Coatt 
or  Jur7,(l)  or  which  have  merely  been  reported  to  him  by  hear8ay(2)  and 
purely  speculative  hypothetical  questions  having  no  foundation  in  the 
evidence  are  excluded. (3)  The  meaning  of  the  last-mentioned  rule  is  this : 
In  examination-in-chief  it  would  tend  to  confusion  if  facts  were  assumed  in 
hypothetical  questions  which  did  not  bear  upon  the  matters  under  inquiry 
or  which  wern  not  fairly  within  the  scope  of  any  of  the  evidence.  The  testi- 
mony must  tend  to  establish  the  facts  embraced  in  the  question.  The 
Court  should  not,  however,  reject  a  question  which  Counsel  claims  em- 
braces facts  which  the  evidence  tends  to  prove,  simply  because  in  its  opinion 
the  facts  assumed  are  not  established  by  a  preponderance  of  the  evidence. 
The  question  is  properly  allowable  if  there  is  any  evidence  tending  to  prove 
fact  assumed  ;  it  will  not  be  allowed  if  the  evidence  does  not  prove  or  tend  to 
prove  the  fact  assumed.  So  in  a  case  involving  the  value  to  the  plaintif 
of  a  contract  which  the  defendant  had  broken,  a  question  which  did  not  acca- 
rately  state  the  terms  of  the  contract  was  held  inadmissible.  (4)  A  question 
may,  however,  be  allowed  which  assumes  facts  which  the  evidence  already 
in  the  case  neither  proves  nor  tends  to  prove,  provided  Counsel  in  patting 
the  question  declares  that  they  will  by  subsequent  testimony  supply  the  neces- 
sary evidence  to  warrant  the  facts  so  assumed.  When  this  course  is  pur- 
sued if  such  testimony  is  not  afterwards  given,  it  would  be  the  duty  of  the 
Court  to  strike  out  the  answer  to  the  question.(5) 

(Questions  should  be  so  framed  as  not  to  call  on  the  witness  for  a  criticsl 
review  of  the  testimony  given  by  the  other  witnesses,  compelling  the  expert 


long  to  pmnit  of  H*  reprodnotion.  In  Wood- 
bury V.  Obtar,  7  Gr»jf,  4«7  (Amer.),  Shaw,  C.  J., 
■kid  tlutt  tbe  pr<q>«r  fiwm  of  qawtion  tm  tbi« : 
' '  If  certain  facta  aaaomed  by  the  question  to  be 
Mtablished  ahoold  be  foand  tror  by  the  jufy  vhat 
wonld  be  your  opinion  upon  tbe  faota  thna  foand 
trae  ■■  to,  eta. ' '  But  in  •  aubeeqnent  oaa«  it  vaa 
iaid  that  thia  form  waa  not  to  b«  regarded  aa  an 
exrloaiTe  fommla.  '  lawaoo'a  Expert,  Br.,  223, 
where  at  p.  222  another  inataooe  of  the  bypothe- 
tioal  qoeation  ia  gtvan.  The  qneation  may  be 
put  in  a  great  variety  of  forma.  Rogers,  op. 
eii.,  «i. 

(1)  Wharton,  Ev.,  {  452;  Phip«».  Ev.,  3rd 
Ed.,  S4S. 

(2)  Phipson,  Ev.,  3id  Ed.,  348,  citing  R.  v. 
filavnt(m,  'Timea,"  Sept.  2«th,  1877;  Tidy's 
Legal  Medicine,  8,  17,  26;  Oardntr  Pttmit,  I^e 
Harohaot,  7A— 80. 

(3)  Wharton,  Rr.,  j  A!>2 ;  Beat,  Et.,  American 
•oM  (/)  to  {  Sll ;  Phipaon,  Er.,  8rd  Ed.,  349  ; 
Rogers'  Expert  Teatimony,  67. 

(4)  Lawaon,  Expert  Er.,  222 ;  Rogers'  Kxpert 
Testimony,  64 — 68.  A  hypothetical  qneation 
is  a  question  which  assumes  as  a  hypothesis, 
the  truth  of  the  facts  given  in  eridenoe  by  a  parti- 
cular i>arty  and  embraced  in  the  qneation.  Sach 
a  question  may  be  aaked  either  simply  aa  to  faota 
given  in  evidence  or  as  to  relevant  hypotheses 
arising  on  these  factx,  i.  e.,  facts  given  in  evidence. 
Bo  in  a  salvage  case  yrhtn  the  evidence  had  shown 
that  a  steam  vessel  waa  lying  nt  anchor  in  the 
mouth  of  September  at  the  Sandheads  at  the 
month  of  the  river  Hooghly  without  a  rudder  which 


she  had  loat  in  a  previooa  gale,  that  the  ssattur 
which  had  been  bad  prior  to  the  anchoring  of  Um 
vessel  had  calmed  down  at  the  time  of  the  ulnp 
aervice ;  that  cyclonic  storms  were  likely  to  oceu 
at  that  time  of  year  and  that  the  ahore  oil  wUek 
the  vessel  waa  anchored  waa  a  dangerous  cos ; 
a  nautical  expert  was,  after  objection,  alk»(d 
to  be  aaked  a  question  which  after  assnming  tlw 
above-mentioned  facts,  proceeded  "  what  vcald 
have  been  the  cooditioa  of  such  a  tmssI  lying 
mdderieM  at  that  time  of  year  at  the  Bsadbeads 
in  the  event  of  a  cyclonic  storm  coming  on  befarr 
askistanoe  could  be  procured.  "  If  closelT  ei- 
aroined  the  objection  here  app«aia  fundaaitalaB; 
to  have  been  not  so  much  to  the  form  of  the  qats- 
tion  or  the  admiasibility  of  expert  teatiracoy  bot 
to  the  relevancy  of  the  evidence  having  legaid 
to  the  facts  of  the  case,  and  the  salvage  la*  ap- 
plicable; it  being  contended  by  the  objerton^ 
but  unsuccessfully,  that  to  earn  salvage  reward  the 
danger  from  which  a  veasti  has  been  reacued  nut 
have  been  actual  present  peril,  and  that  it  «ss 
not  soflident  that  the  ship  waa  in  a  daiig<n>at 
position  in  the  sense  that  in  certain  events  wfcirk 
did  not  actually  h^pon  she  must  have  bees  ia 
actnal  peril.  It  was,  however,  held  that  the  tan 
■danger'  was  not  so  limited  (  asa  "  TItt  Ctitt- 
ictte,  "  S  Wm.  Rot.,  71 ;  "  Tht  AlHom,  "  Ijm*.. 
282),  and  that  the  hypothetical  qoeation  wUA 
was  relevant  and  baaed  on  the  evidenee  was  ad- 
miaaible.  In  the  matter  of  the  Oeraian  stssm 
■hip  '•  DmektmfO*,"  itsfrtmr  v.  DnditafA; 
HugU  V.  DnuheHftU,  2?  C,  8«0  (3m  Jan^  1900) 
(6)  Rogers'  Expert  Testimci^,  Sg, 
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to  draw  inferences  or  conclusions  of  fact  from  the  testimony  or  to  judge  of  the 
ciedibility  of  witnesses.  A  question  which  requires  the  witness  to  draw  a 
conclusion  of  fact  should  be  excluded.  Such  a  witness  is  called  not  to  deter- 
mine the  truth  of  the  facts,  giving  his  opinion  as  to  the  effect  of  the  evidence 
in  establishing  controverted  facts,  but  to  obtain  his  opinion  on  matters  of 
science  or  skiu  in  controversy.d)  "  A  question  should  not  be  so  framed  as 
to  permit  the  witness  to  roam  through  the  evidence  for  himself,  and  gather 
the  facts  as  he  may  consider  them  to  be  proved  and  then  state  his  conclu- 
sions concerning  them. "(2)  Inasmuch  as  an  expert  is  not  allowed  to  draw 
inferences  or  conclusions  of  fact  from  the  evidence  his  opinion  should  general- 
ly be  asked  upon  a  hypothetical  statement  of  facts.  The  question  need  not  be 
hypothetical  in  two  cases — (a)  where  the  issue  is  substantially  one  of  science 
or  skill  merely  the  expert  may,  if  he  has  himaelf  observed  the  facts, 
be  asked  the  very  question  which  the  Court  or  Jury  have  to  decide  (3) ; 
(h)  possibly  also  according  to  the  dictum  in  the  celebrated  Macnaghten's  ca8e(4) 
where  the  issue  is  substantially  one  of  science  or  skill  such  a  question  may  be 
pat  if  no  conflict  of  evidence  exists  upon  the  material  facts,  even  in  cases 
where  the  expert's  opinion  is  based  merely  upon  facts  proved  by  others. 
In  this  case,  however,  the  question  can  only  be  put  as  a  matter  of  con- 
venience and  not  of  right,  the  correct  course  being  to  put  the  facts  to  the 
witness  hypothetically,  asking  him  to  assume  one  or  more  of  them  to  be  true 
and  to  state  his  opinion  upon  them. 

It  is  always,  however,  improper  where  the  facts  are  in  dispute,  and  the 
opinion  of  the  expert  is  based  merely  on  facts  proved  by  others,  to  put  to  the 
witness  the  very  question  which  the  Court  or  Jury  have  to  decide,  (5)  since 
such  a  question  practically  asks  him  to  determine  the  tmth  of  the  testimony 
as  well  as  to  give  an  opinion  on  it.(6)  So  it  was  kdd  that  the  evidence  of  a  medi- 
cal man  who  has  seen,  and  has  made  a  post  mortem  examination  of  the  corpse 
of  the  person,  touching  whose  death  the  enquiry  is,  is  admissible,  firstlif,  to 
prove  the  nature  of  injuries  which  he  observed  ;  and,  secondly,  as  evidence  of 
the  opinion  of  an  expert  as  to  the  manner  in  which  those  injuries  were  inflict- 
ed, and  as  to  the  cause  of  death.  A  medical  man  who  has  not  seen  the 
corpse  is  only  in  a  position  to  give  evidence  of  his  opinion  as  an  expert. 
The  proper  mode  of  eliciting  such  evidence  is  to  put  to  the  witness  hypothe- 
tically die  facts  which  the  evidence  of  the  other  witnesses  attempts  to 
prove,  and  to  ask  the  witness's  opinion  on  those  faot8.(7)  So  also  a  medi- 
cal man  who  has  not  seen  a  corpse  which  has  been  subjected  to  a  post- 
mortem examination,  and  who  is  called  to  corroborate  the  opinion  of  the 
medical  man  who  has  made  such  post-mortem  examination  and  who  has 
stated  what  he  considered  was  the  cause  of  death,  is  in  a  position  to  give 
evidence  of  his  opinion  as  an  expert.  The  proper  mode  of  eliciting  such 
opinion  is  to  put  the  signs  observed  at  the  7H><(-mor<«m  to  the  witness,  and  to 

(1)  Bog«n'  Expert  Tntimooy,  60—64.  (imply  heard  the  trial,  oMaot  be  broadly  adied 

<8)  Alb  T.  Morrill,  17  N.  Y.  Sap.  Ct.,  202  (Air.er.)  his  opinion  M  to  the  state  of  the  prisoner's  mind 

cited,  a.,  61.  at  the  time  <rf  the  commiaion  of  the  alleged  orime. 

(8)  Be  where  a  medical  expert  had  made  a  per*  The  proper   and  usual  form   of  question  is   to 

•anal  examination  of  the  nterns  of  a  deceased  ask  him  whether,  assuming  such  and  snoh  facta, 

woman,  it  was  held  pnqwT  to  ask  him,  "  what  in  the  prisoner  was  sane  or  insane.     The  Court    or 

yoar  opinion  canted  the  death  of  tb»  person  from  Jury  are  then  left  to  say  whether  the  assomed 

wIsoB   the  otems  was   token.  "     Stale  y.OUut,  facts  exist  or  not.     Macnat^"'*  ease,  10  0.  F., 

5  Oren.,  78  (Amer.).     Stt  Rogers'  op.  eit.,  75,  76.  200 ;  Taylor.  Er.,  {  1421. 

(4)  10  C.  *  F.,  aOO.  («)  Phipaon,   Er.,    Sid   Ed.,    MS,    340,    aad 

(5)  So  on  a  qnestioD  whether  a  partienlar  act,  cases     there  cited.     Rogers,    up.    cit,,    {     81 ; 
fcr  wUch  a  |siaoiier  Is  on  his  trial,  were  an  act  of  Taylor,  St.,  {  1431 ;  Wharton,  Ev.,  (  468, 
in— aity,  a  medieal  man  conTersaot  with  that  {7)  Xotkuni  SiHfk    r.    X.,    9  C,  466,    461 
iimtm  who  know*  nothing  of  the  facts,  bat  ha*  (1882). 
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ask  what  in  his  opinion  was  the  cause  of  death,  on  the  hypothesis  that  those 
signs  were  really  present  and  observed. (1) 

A  questioi)  should '  not  be  so  framed  as  to  permit  the  witness  to  roam 
through  the  evidence  for  hiinself,  and  gather  the  facts  as  he  mav  consider  them 
to  be  proved  and  then  state  his  conclusions  concerning  them. (2)  In  order  to 
obtain  the  opinion  of  a  witness  on  matters  not  depending  upon  general 
knowledge,  but  on  facts  not  testified  of  by  himself,  one  of  two  modes  is 
pursued  ;  either  the  witness  is  present  and  hears  all  the  testimony,  or  the 
testimony  is  summed  up  in  the  question  put  to  him  ;  and  in  either  case  the 
question  is  put  to  him  hypothetically,  whether  if  certain  facts  testified  of  are 
true  he  can  form  an  opinion  and  what  that  opinion  is.  The  question  may  be 
based  on  the  hypothesis  of  the  truth  of  all  the  evidence,  or  on  an  hypothesis 
especially  framed  on  certain  facts  assumed  to  be  proved  for  the  purpose  of 
the  enquiry.  Inasmuch  as  it  is  no  part  of  the  expert  to  determine  the  truth 
of  the  evidence  care  must  be  taken  in  framing  the  questions  not  to  involve  so 
much  or  so  many  facts  in  them,  that  the  witness  will  be  obliged  in  his  own 
mind  to  settle  other  disputed  facts  in  order  to  ^ve  his  an8wer.(3)  The 
witness  should  ordinarily  not  be  left  to  form  an  opinion  on  such  facts  as  he 
can  recollect  where  the  evidence  is  at  all  volununous  and  where  it  is  not 
entirely  harmonious,  it  is  improper  to  permit  a  question  to  be  put  which 
requires  the  expert  to  give  an  opinion  upon  his  memory  of  what  the 
evidence  was  and  upon  his  conclusions  as  to  what  the  evidence  proved.(4) 
Though  in  examination-in-chief  the  general  rule  is  that  it  is  error  to  include 
in  the  hypothetical  question  an  assumed  state  of  facts  which  the  evidence 
in  the  case  does  not  prove  or  tend  to  prove,  Cbunsels  on  the  cross-examina- 
tion of  the  witness  are  not  similarly  restricted.  Any  question  may  be  put 
which  tests  the  skill  and  accuracy  of  the  witness  whether  the  facts  assumed 
in  such  questions  have  been  testified  to  by  witnesses  or  not.(5) 

and'Swo*'  Whenever  the  opinion  of  any  living  person  is  relevant,  the  grounds  on 

bomtlon       which  such  opinion  is  based  are  also  relevant.  (6)      Thus  an  expert  may  give 

ttOofovd-*     an  account  of  experiments  perfonned  by  him  for  the  purpose  of  forming 

*ton.  his  opinion.  (7)    When  a  skilled  witness  says  that  in  the  course  of  his  duty  he 

formed  a   particular  opinion  on  certain  facts,  he  may  further  be  asked  in 

ezamination-in-chief  how  he  went  on  to  act  upon  that  opinion.     For  the 

acting  on  it  is  a  strong  corroboration  of  the  truth  of  his  opinion,  (8)  and 

what  a  person  does  is  usually  better  evidence  of   his  opinion  than  what  he 

8ayB.(9)     Section  46  is  but  a  roundabout  way  of  stating  that  the  opinion 

of  an  expert  is  open  to  corroboration  or  rebuttal.     The  illtutrations  suffi 

ciently  exemplify  the  proposition  that  for  this  purpose  evidence  of  res  inter 

(1)  Jt.  V.  Mtktr  Ah',  Ifi  C,  689  (1888) ;  and  tee  4<M  ,~0D  a  ohuge  of  anon,  erideaoe  o(  expni- 
alto  Phipson,  Ev.,  3id  Kd.,  34fi — 347,  where  menta  made  rabaequently  to  the  6i«  is  adaiiniUe 
the  anthoritiea  are  oolleoted  and  andysed.  in  order  to  shoir  the  way  in  which  the  baildiBf 

(2)  Dob  T.  Uorris,  17  N.  T.  Sup.  Ct.,  302  was  set  fire  to].  Not  only  may  fn-ttilMK 
(Amer.),  cited  in  Rogers,  op.  tit.,  61.  objects  be  inspected,  bnt  the  Conrt  may  order 

(3)  Rogers,   op.   eit.,   61—69.  scientific  experiments  te  b«  periormed.(B>r^ 

(4)  Tb.,  70,  71.  [So  in  the  matter  of  the  Gcr-  v.  DickineoH,  4  Ch.  I).,  24  ),  «rt»tic  tests  ander- 
man  steamship,  DrackenfeU,  27  C,  880  (31st  Jan.  taken  (Belt  v.  Lamu,  Times,  1882  ),  or  spedncas 
1900),  in  which  the  erideaao  was  very  volnmi-  of  handwriting  eseoated  (  a.  73)  in  its  praaAoc. 
nooa,  the  Coort  required  Coonsd  to  rmd  to  the  Phipson,  Ev.,  3rd  Ed.,  4,  346. 

experts  spoolfio  portions  of  the  evidenoe  in  which  (8)  jTCspAsMoa    t.    River  T^nt  CommitUmm, 

their  opinion  was  required  even  though  they  had  17  W.  R.  (Eng.),  390. 

heard  the  oridenoe  being  given.  (9)  Field,  Et.,  361,  where  it  is  said :   "Thi« 

(6)  lb.,  79.  evidence  would  doubtless  b«  admiasiMs  «■<« 
«)  8.  61,  potl.  s.  Si,  or  under  a.  11,  ante."    See  Phipsot.  «t, 

(7)  /*.,  illust.,  see  R.  v.  BesieUiiu,  12  Cox.,  3id  Ed.,  94. 
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alios  ttettB  is  receivable.(l)     This  section  is  in  aooordano«  with  the  rule  of 
English  law.(2) 

An  expert  who  is  called  as  a  witness  may  refresh  his  memory  by  refer-  Barreahing 
ence  to  professional  treatises  ;(3)  or  to  any  other  document  made  by  himself  «»emopy. 
at  the  time.  (4)    So  a  medical  man  in  giving  evidence  may  refresh  his  memory 
by  referring  to  a  report  which  he  has  made  of  his  post-mortem  examination, 
but  the  report  itself  cannot  be  treated  as  evidence,  and  no  facts  can  be  taken 
thereform.(5) 

An  expert  witness  like  any  other  may  on  cross-examination  be  asked  *"•**•' 
questions  to  test  his  veracity,  to  discover  his  position,  and  to  shake  his  "*'•'*■• 
credit  by  injuring  his  character.(6)  Independent  evidence  may  be  given  to 
show  his  conviction  of  a  criminal  ofience  or  to  impeach  his  impartiality.  (7) 
His  credit  may  be  impeached  by  the  evidence  of  persons  who  testify  that 
they  believe  him  to  be  unworthy  of  credit  and  by  proof  that  he  has  been  cor- 
rupted, or  that  he  has  expressed  a  different  opinion  at  other  times.  (8) 

Section  60  enacts  a  proviso  (relating  to  the  opinions  of  experts,  to  the  Opinion  of 
general  rule  that  oral  evidence  must  be  direct.     Under  this  proviso  the  ^Sed  M°a 
opinions  of  experts  expressed  in  any  treatise  commonly  ofEered  for  sale,  and  witness, 
the  grounds  on  which  such  opinion  are  held,  may  be  proved  by  the  production 
of  such  treatises,  if  the  anther  is  dead  or  cannot  be  found,  or  has  become  in- 
capable of  giving  evidence,  or  cannot    be  called  as  a  witness  without  an 
amount  of  delay  or  expense  which  the  Court  regards  as  unreasonable.  (9) 

47-   When  the  Court  has  to  form  an  opinion  as  to  the  per-  opinion  as 
son  by  whom  any  document  was  written  or  signed,  the  opinion  writing; 
of  any  person  acquainted  with  the  handwriting  of  the  person  van^  "*  * 
by  whom  it  is  supposed  to  be  written  or  signed,  that  it  was  or 
wap  not  written  "or  signed  by  that  person,  is  a  relevant  fact. 

ExpUmatwn. — A  person  is  said  to  be  acquainted  with  the 
handwriting  of  another  person  when  he  has  seen  that  person 
write,  or  when  he  has  received  documents  purporting  to  be 
written  by  that  person  in  answer  to  documents  written  by 
himself  or  under  his  authority  and  addressed  to  that  person, 
or  when,  in  the  ordinary  course  of  business,  documents  pur- 
porting to  be  written  by  that  person  have  been  habitually 
submitted  to  him. 

Itttutration. 
The  question  is,  whether  a  given  letter  is  in  the  handwriting  of  ^,  a  merchant  in  London. 
£  is  a  merchant  in  Calcatta,  who  has  written  letters  ewldressed  to  A  and  received 
lett«rs  purporting  to  be  written  by  him.     C  is  B't  clerk,  whose  duty  it  was  to  examine  and 

(1)  Norton,  Ev.,  22S ;  iOiMt'.  (»)  i»   tha  caM  of  (6)  nogkmni  3t»g'i  v.  »..   9  C.  4S5  (1882). 
ratio*  T.  CkoM,  3  Dongl.,  W  ;  gloat,  (a)  it  pre-  (6)  S«.  146—192,  jxMt. 

«iMly  ilkp  it  in  prinoiplA;  ib..n.  40  is  analogona  (7)  S.  1S3,  pott. 

to  •.  11.  (8)  8.  166,  fOtt ;  Taylor,  Bv.,  {  1446. 

(2)  Bee  Taylor,  Ri.,  f  337,  9tb  E(L,  {  336;  Field,  (9)  8.  60,  foH  ;  as  to  the  inadmiiwibility  of  mere 
Br.,  347;  Steph.Dig.,  Art.  60.  fiee  s.  61,  po»t;  medical  certificates,  gee  R.  v.  Ram  RvUon,  9  W. 
•ec  <lae  SK  tM^  167.  R.,  Cr.,  23  (1868) ;  ss  to  the  nececsity  of  direct 


<3)  8.  ISO,  poa.  eTidenon,  t.   pott. 

14)  lb. 
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file  B't  oorrMpondenoe.    D  is  B't  broker,  to  whom  B  habitually  submitted  the  letttn 
purporting' to  be  written  by  A  for  the  purpose  of  advising  with  him  thereao> 

The  opinions  of  B,  C  and  D  on  the  question  whetiier  the  letter  is  in  the  handwriting 
of  A  ■(•  relevant,  thongh  neither  B,  C,  nor  D  ever  saw  A  write. 

Prlnoiple. — The  opinion  or  the  belief  of  a  witness  is  here  admissible, 
because  all  proof  of  handwriting,  except  when  the  witness  either  wrote  the 
document  himself,  or  saw  it  written,  is  in  its  nature  comparison  ; — it  being 
the  belief  which  a  witness  entertains,  upon  comparing  the  writing  in  question, 
with  an  exemplar  formed  in  his  mind  from  some  previous  knowledge.!  1) 


s.  46  IixusT.  (e)  (Optnion  of  exptrta  at  to 

identity  of  writing.) 
s.  3  {That  a  man  holds  a  certain  opinion  is  a 

fact.) 
s.  61  {Orounds  of  opinion.) 
s.  3  ("  Court.") 


s.  78  (Compofiton  of  handwritiing.) 

8.  S  ("  Doeument.") 

8.  67  (Proof  of  tignature    amd  handwrHint. 

s.  8  {"Sdtvant:') 

8.  8  ("  Fact.") 


Taylor,  Ev.,  §{  1862—1868 ;  Lawson's  Expert  and  Opinion  Evidence,  277 ; 
Beat,  Ev.,  {{  232—238  ;  Rogers  on  Expert  Testimony,  285  ;  Steph.  Dig.,  Art.  60;  PhipsKn, 
Ev.,  3rd  Ed.,  363  ;  Powell,  Ev.,  309—403  ;  Harris,  Law  of  Identifioation.  231. 


Proof  of 
handwrit- 
ing and 
signature. 


OOMUBNTABT. 

As  to  the  general  characteristics  of  handwriting,  see  commentary  to  sec- 
tion 46,  ante.  The  word  "  handwriting "  in  the  sentence  "  any  person 
acquainted  with  the  handwriting,  etc.,  presumably  includes  both  hand- 
writing in  general  and  signature.  One  person's  knowledge  of  the  hand- 
writing of  another  may  be  confined  to  his  general  style  and  may  not  extend 
to  his  signature.  A  signature  may  and  very  often  does  possess  a  great 
peculiarity.  Although,  therefore,  a  person  can  recognise  another's  gen'eral 
style,  it  may  not  follow  that  he  can  recognise  his  style  of  signature ;  this 
he  may  have  never  seen.  On  the  other  hand,  a  person  may  be  competent 
to  recognise  another's  style  of  signature,  although  quite  unable  to  recognise 
his  general  style  of  writing  ;  for  of  his  style  beyond  his  signature  he  may  be 
quite  ignorant,  and  the  one  may  be  very  different  from  the  other.  Where 
the  signature  is  in  the  ordinary  style  of  writing  one  not  acquainted  with 
that  style  except  in  the  signature  cannot  recognise  his  style  in  any  other 
writing  unless  he  assumes  or  it  be  conceded  that  the  style  in  his  signature  is 
the  style  of  his  usual  writing  ;  and  supposing  that  assumption  of  concession 
to  be  made  it  is  obvious  that  one  or  even  a  hundred  signatures  may  lead  to 
mistake,  the  number  of  small  and  capital  letters  in  the  signature  being 
few,  and  many  letters  which  occur  the  general  handwriting  not  occurring 
in  the  signature.  On  the  contrary,  if  one  is  acquainted  with  the  style  of 
another's  writing  except  his  signature,  if  that  style  be  in  the  signature  he 
can  as  well  recognise  it  in  the  signature  as  he  can  in  any  other  words  com- 
posed of  the  same  letters. (2) 

In  India  a  great  number  of  persons  are  marksmen.  In  England  a 
witness  has  been  allowed  to  express  his  opinion  that  a  mark  on  the  docn- 
ment  is  the  mark  of  a  particular  per8on.(3)    Handwriting  ordinarily  means 


(1)  Taylor,  Gt.,  |  1869;  Dot  v.  Svcitrmore,  5 
A.  *  K.,  731 ;  and  SM  Fryer  v.  Oatlierecle,  13  Jar., 
642,  anU,  Introd.  to  n.  40-41  ;  Povrll,  Kt.,  400. 

(2)  Ram  on  Facts,  72,  73.  That  one  i«  not 
Mqaainted  with  another's  general  writing  do«« 
not  disqualify  him  from  proving  hia  sigiiaturp. 


LawBon,  op.  cil.,  298,  and  a  witness  may  be  ac- 
quainted with  the  signature  of  a  firm  withoat 
being  able  to  identity  the  handwritiDg  of  either, 
or  any,  partner,  tft.,  and  csaes  there  cited. 

(3)  AM  i*  sued  on  a  b-HI  ot  exchange  which  she 
hadendoned  with  her  mara ;  the  wrft^   ■-  AM 
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whatever  the  party  has  written  (i.e.,  formed  into  letters)  with  his  hancl,(l) 
thoagh  Parke,  B.,  in  the  case  undermentioned,  (2)  said  :  "  I  think  you  may 
prove  the  identity  of  the  party  by  showing  that  this  mark  was  made  in  the 
book  and  that  mark  is  in  his  handwriting,"  thereby  including  the  affixing 
of  a  mark  in  the  term  handwriting.  It  may,  however,- reasonably  be  doubted 
whether  the  term  should  be  so  extended,  and  thoagh  the  words  '  signed ' 
and  '  signature '  have  been  defined  for  the  purposes  of  other  Acts  as  in- 
cluding mark8(3)  there  is  no  such  definition  in  this.  Therefore,  though 
proof  of  a  mark  may  be  given  by  calling  the  person  who  made  it,  or  a 
person  who  saw  it  affixed,  opinion-evidence  would  not  appear  to  be  admis- 
sible under  this  section,  either  with  regard  to  a  mark  or  a  seal,  which  may 
similarly  be  proved  by  calling  the  person  who  affixed  it  or  who  saw  the  seal 
afiSxed,(4)  or  by  comparison  with  a  seal  already  admitted  or  proved.(5) 
But  though  this  section  does  not  appear  to  have  provided  for  the  case,  it 
does  not  follow  that  such  evidence  is  inadmissible.  In  practice  a  witness 
who  knows  the  seal  of  another  has  been  permitted  to  say  that  a  seal  ap- 
pearing on  a  document  submitted  to  him  is  the  seal  of  that  other,  even 
though  he  was  not  present  and  saw  the  seal  affixed.  Such  evidence  is 
relevant  to  prove  identity  of  the  thing,  viz.,  the  seal  in  question.(6)  In  every 
question  of  identification,  whether  of  a  person's  handwriting  or  other  thing 
the  evidence  of  a  witness  is  opinion-evidence  founded  on  a  mental  com- 
parison of  the  person  or  thing  which  the  witness  has  seen  with  the  person  or 
thing  he  sees  at  the  trial.(7)  The  Act  has  in  the  present  section  made 
special  provision  with  respect  to  the  subject  of  handwriting  one  of  common 
occurrence  requiring  in  many  cases  on  the  part  of  the  witness  considerable 
judgment  and  involving  questions  of  difficulty  and  has  treated  opinion- 
evidence  '  from  necessity,  (8)  whether  upon  the  identity  of  other  things 
or  persons,  or  upon  other  matters  as  being  not  strictly  opinion  in  the  sense 
in  which  that  term  is  used  in  the  Act.  Similar  observations  are  applicable 
in  the  case  of  marks  ;  the  only  difierence  between  the  two  cases  being  that 
there  is  nearly  always  a  distinguishing  feature  in  a  seal  while  the  usual  mark 
(a  cross)  is  not  generally  distinguishable  from  a  cross  made  by  another, 
though  a  mark  may  and  sometimes  does  contain  a  peculiar  and  distinc- 
tive reature.(9)  If  there  is  something  peculiar  to  identify  the  mark  as  being 
that  of  a  particular  person,  it  is  impossible  to  distinguish  the  case  from  any 
other  form  of  proof  ex  visu  gerijitionis, (lO)  and  as  already  stated  such  evidence 
has  been  admitted  both  in  England  and  America.(ll)    If  there  is  nothing  to 

her   nurk  "  being  in  the  plaintiff's  handwriting.  hand,  the  Sooo<a«ion  Aot  (X  nt  ISSC)  draw*  a  d!«- 

W  totifiee  that  he  ha*  frequently  Men  A  M  malte  tinotion  beteiren  a  mark  and  a  lignatare  (a.  nO), 

her  mark,  pointa  ont  aome  peoaliarity  in    it   and  (4)  Moinet  t,  Tkomlon,  R  T.  R.,  307. 

expraaea  the  opinion    that  the  mark  on  the  bill  (5)  S,  73,  fott. 

iehers.    Hia    opinion   ie    admiaaible.     Qtorge  v.  (6)  Aeea.  O,aii(e,aoda.  3,deflnition  of  "  (act." 

Siurtf,  M.    k  M.,   616 :    fhe   Lawaon,  op.  cil.,  (7)  t.  a»tf,  Introd.  to  as.  49-61. 

V*,  SOT  :  Ptarcy  v.    thcktr,    13  Jar..  997.     S  to  (8)  t.  unit,  ib. 

prore  an    obligation  which   ia  aigned  by  BB  in  (9)  Thna  in   Yvimndtthai  v.    Ramdkandra,  Ig 

hn  handwriting  and  by  IB  her  hoaband,    by  hia  B.,  at  p.  73  (1893),  the  mark  waa  that  of  a  ploogh. 

making  a  mark    in   the  shape  ofaoroas,  oalla  (io)  Beat,    Gr.,    |    234. 

their  aon  who  teati6t.s  to  the   handwriting  of  (n)  v,  aiiit,  p.   310.     However    in   Currire  v. 

hia  nether;  that  be  knows    the    mark   of  hia  Bampbm,  11  Ired.,  311   (Amer.),   RufBn,  C.  ^., 

lather  and  that  the  mark  attached  to  the  foot  of  thought  that  it  was  only  ' '  in  aome  very  extra- 

theinatrufflMithebdieTesto  behiafather'a  mark.  ordinary  inatanoes  that  the  mark  of  an  Oliterate 

Hiia  waa  held  sofRcient.    Strong  v.    Brewer,  17  person  may  become  so  well  known  aa  to  be  niacep- 

Ala.,  710  (Amer.).    See  Best,  Br.,  }  34.  tible  of  proof  like   handwriting,  and  it  has  been 

(1)  Com.  t.   ITeiafrr,  6  Caah.,  301  (Amer.).  held  in  two  caaes  in  Pennsylvania  that  a '  mark ' 

(2)  Aiyrr  v.  Oionop,  12  Jar.,  4A6.  to  a  will  cannot  be  proved  by  one  who  did  not  wit- 
(1)  t.t;  Civil   Pr.  Code  (XIV  of  1882),  a.  2;  ness  it,   but  who  testifies  that  he  ia  acquainted 

RetiMration  Act  (III  of  1877),a.  3.  On  the  other       with  the  mark  on  account  of  certain  pcculiaritiea. 
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identify  the  mark  the  evidence  will  be  either  inadmissible^l)  or  if  admissible, 
of  no  value  whatever. 

Section  67  enacts  that  if  a  document  is  alleged  to  be  signed  or  to  have 
been  written  wholly  or  in  part  by  »ny  person,  the  signature  or  the  hand- 
writing  of  so  much  of  the  document  as  is  alleged  to  be  in  that  person's 
handwriting  must  be  proved  to  be  in  his  handwriting.  Handwriting  may 
be  proved  or  disproved  in  the  following  ways  : — (a)  by  calling  the  writer ; 
or  (b)  any  person,  e.g.,  an  attesting  witness,  who  actually  saw  him  write 
the  document  ;(2)  or  (o)  by  the  evidence  of  the  opinion  of  experts  under  the 
provisions  of  section  46,  ante,  which  differs  from  the  present  in  this  that 
under  its  provisions  the  witness  is  required  to  be  tldlled  in  the  art  oi  distin- 
guishing writings,  while  under  the  present  section  he  must  be  acquainted  with 
the  handwriting  of  the  person  alleged  to  have  written  the  document ;  or 
(d)  by  the  opinion  evidence  of  non-experts,  namely,  under  the  present  section 
by  the  evidence  of  a  person  who  has  acquired  a  knowledge  of  the  character 
of  the  handwriting  in  one  of  the  ways  specified  in  this  section.  A  witnes* 
who  has  such  knowledge  may  testify  to  his  belief  that  a  writing  shown  to 
him  is  in  the  hand  of  another  person,  though  he  cannot  swear  poeitivelT 
thereto.  Such  knowledge  may  be  acquired  (a)  by  having  at  any  time  teen  the 
party  u)rite.{3)  The  frequencv  and  recentness  of  the  occasions  and  the  atten- 
tion paid  to  the  matter  by  the  witness  will  affect  the  value  and  not  the  ad- 
missibility of  the  evidence.  Thus,  in  En^and,  such  evidence  has  been  ad- 
mitted though  the  witness  had  not  seen  the  party  write  for  twenty  years, 
and  in  anotner  case,  had  seen  him  write  but  onoe,  and  then  only  his  sor- 
name.(4)  The  witness's  knowledge  must  not,  however,  (it  has  been  said), 
have  been  acquired,  for  the  express  purpose  of  qualifying  him  to  testify  at 
the  trial,  because  the  part^  might  through  design  write  differently  from  hia 
common  mode  of  writing  his  name ; (6)  and  if  it  should  appear  that  the  belief 
rests  on  the  probabilities  of  the  case,  or  on  the  character  or  conduct  of  the 
supposed  writer,  and  not  on  the  actual  knowledge  of  the  handwriting,  the 
testmion^  will  be  rejected.(6)  (b)  By  the  receipt  of  documenia  purporting 
to  be'  written  by  the  party,  in  answer  to  documents  written  by  the  witness 
or  under  his  authority  and  addressed  to  that  party.  This  evidence  will  be 
strengthened  by  acquiescence  by  the  parties  in  the  matters,  or  some  of  them, 
to  which  these  documents  re]ate.(7)  (c)  By  having  otMcrved  in  the  ordinary 
course  of  bunnega  documents  purporting  to  be  written  by  t^e  person  in  qnes- 
tion.  Thus  the  clerk  who  has  constantly  read  the  letters,  or  the  broker 
who  has  been  consulted  upon  them,  is  as  competent  as  the  merchant  to  whom 
they  were  addressed,  to  judge  whether  another  signature  is  that  of  the  writer 
of  the  letters;  and  a  servant  who  has  habitually  carried  his  master's  letters 
to  the  post,  has  thereby  had  an  opportunity  of  obtaining  a  knowledge  of  his 
writing,   though  he  never  saw  him  write  or  received  a  letter  from  him.(8)  In 

Lcwaon,    op.  eit.,  291.    The  correct  vieir,  how-  log  wm   exactly  like  bis  own,  tee  OtrM  CktfSn 

ever,  ■■  that  utated  in  Beat,  Et.,  {  S34,  and  other  ▼.  Bhigmn  Ckmtuhr,  IS  W.  R.,  I»l,  1)0  (ItTOV 

oanea  above  cited.     As  to  willa,  in  thb  conntry  (3)  Taylor,  Br.,  {  ISSS,  Beit,  Br.,  f  US. 

the  atteeting  witnenee  mast  affix  their  lignatare  (4)  lb. :  Field,  Et.,  348. 

and  not  a  mark.     .<I«  notes  to  m.  68—72,  pnM.  (6)  lb. :  Slangtr  v.     Start,    1  Rp.,  I«;  P««, 

In  Tttkuadttbai  v.  Ramduinira,  18  B.,  7S,  (1893),  Ev.,  f   288  j  «.  v.  Cnm*,  4  Cox,  183 ;  for»»wp- 

■  wHncM  in   croes-examinatior  stated  that  his  tions,  «m  Lawson,  op.  eit.,  S07. 

father  could  not  write  or  sign  hi^  tuxaa  bnt  used  (!•)  H.  v.  Jfttrpky,  8  C.  *  P.,    SOS,  S07;  fis 

to  make  a  marfe  (the  mark  of  o  plough),  and  that  Cuta  v.  i»ym.  Pea.  Add.  Oaa.,  144  ;  Tayler,  &-. 

the  paper  then  shown  to  him  « as  not  his  mark.  {  1863. 

(1)  Beat,  Ev.,  |  S34.  (7)  Taylor,  Fv.,  H  1864-1866 :  <m  iht  lOf 

(2)  Taylor,    Et.,{  1862.    For  a  case  in  which  <ni>Am  to  the  section. 

the  writer  was  called  and  while  denying  the  exe-  (8)  Taylor,  Er.,  {  1864 ;   Lawsoo,  np.tlL,tt»; 

cution  of  the  dooument  admitted  that  the  writ-       SmM  t,  AatHsftwy,  S  C.  ft  P.,  196 :  w«  the  flhc 
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whichever  of  these  two  latter  ways,  the  witness  has  acquired  his  knowledge, 
proof  must  be  given  of  the  identity  of  the  person  whose  writing  is  in  dispute 
with  the  person  whose  hand  is  known  to  the  witness.(l)  It  has  been  held 
br  the  Bombay  High  Court  following  the  English  rule  that  a  witness  need 
not  state  in  the  first  instance  how  he  knows  the  handwriting  since  it  is 
the  duty  of  the  opposite  party  to  explore  in  cross-examination  the  sources  of 
his  knowledge,  if  he  be  dissatisfied  with  the  testimony  as  it  stands.  It  is, 
however,  permissible  and  may  often  be  expedient  that  the  matters  referred 
to  in  the  explanation  should  be  elicited  on  the  examination-in-chief  ;  and 
it  is  within  the  power  of  the  presiding  judge  and  often  may  be  desirable  to 
permit  the  opposing  advocate  to  intervene  and  cross-examine  so  that  the 
Court  may  at  that  stage  be  in  a  position  to  come  to  a  definite  conclusion  on 
adequate  materials  as  to  the  proof  of  the  handwriting.  (2)  The  witness 
need  not  swear  to  his  belief,  his  bare  opinion  being  admissible,  though  a 
mere  statement  that  the  writing  is  like  that  of  the  supposed  writer  is  insuffi- 
cient. For  such  a  statement  may  be  perfectly  true,  and  yet  within  the 
knowledge  of  the  witness,  the  paper  may  have  been  written  by  an  utter 
strsnger.O)  The  evidence,  being  primary  and  not  secondary  in  its  nature, 
will  not  become  inadmissible  because  the  writer  himself  or  some  one  who 
saw  the  document  written,  might  have  been  called. (4)  An  evidence  is 
admissible  though  the  disputed  document  cannot  be  produced,  as  where 
it  is  lost  or  incapable  of  removal.(5)  (e)  Lastly,  handwriting  may  be  proved 
by  comparison  of  two  or  more  writings,  as  to  which,  tee  section  7.3, 
JM*1 ;  and  as  to  comparison  by  experts,  section  45,  ante,  and  Ilbutration  (c) 
thereto. 

48.     When   the  Court  has  to  form  an  opinion  as  to  the  to'l^rt^ 
existence  of  any  general  custom  or  right,(6)  the  opinions,  as  custom***' 
to  the  existence  of   such  custom  or  right,  of  persons   whoJj|'«^„t. 
would  be  likely  to  know (7)  of  its  existence  if  it  existed,  are 
relevant. 

Explanation. — The  expression  'general  custom  or  right' 
includes  customs  or  rights  common  to  any  considerable  class 
of  persons. 

lUutlratiim. 

He  right  of  the  TilUgers  ot  a  particular  village  to  vae  ihe  water  of  a  psrtioalar  well 
it  •  general  right  within  the  meaning  of  this  section. 

Principle. — Upon  such  questions  the  opinions  of  persons  who  would  be 
likely  to  know  of  the  existence  of  the  custom  or  right  are  the  best  evidence. 
8och  peisons  are,  so  to  speak,  the  depositaries  of  customary  law ;  just  as  the 
text-books  are  the  depositaries  of  the  general  1hw.'(8) 


to  the    section   and   Liiit    J/otatt  t.  B.,  (6)  A*    to  the  mennini;  ei    the   tern  'right,t 

a  G,  3J2;  323  (I8W) ;   «M  obiwrv«Uon«  oo  evi-  Me  anjju  UU  t.  fafc*  UU,  0  C,  ISA,   187,    ISO 

denoe  of  haodwritiiig  by  S^ir  1.awrence  Peel,  C.  J.,  (1880). 

ia  S.  y.  Btdger  at  pp.   133,  134.  (7)  See  J ngmohaniaii  v.  Sir  MamiaUas,  10  B., 

(I)  Taylor.    Et.,    {    li«7  j    Wills,    Bv.,    269,  842.   M3  (1886). 

MX.  (8)  V.  ib.,  ob<erTAtion«  oo  Opinion  Evidenoe ; 

(t)  fn^niar  Rao  y.  Bawtjee,  28  B.,  98  (1903).  and  are    Ludman  Rai  t.  AUar  Khan,  1  A.,  441 

(3)  Taylor,  Br.,  |  ISA8.  (1887) ;  Bai  Baifi  t.  Rii  San'ok,  20  n.,  S9  (1894). 

(4)  Taylor.  Rt.,  f  1802 :  Beat,  Ev.,  {  232.  An  to  thi<  and  the  next  aectiid)  and  English  law, 
15)  Bmftr  T.   ifloetop,  2  Ex.,  409 ;  see  Lveot  v.  see  TIMtar  Oarurtuliwoja  r.    K'tawir  Skipamti- 

WiOimmt,  3  Q.  B.  (1802).  IIS.  I  IS,  1 17.  mwaja  4  C.  W.  N.,  xxxrii    (1900). 

Digitized  by  CjOOQIC 


314  RIGHTS  OR  CUSTOBfS.  [S.  48.] 

8.  8  {That  a  man  holds  a  rertain  opinion  t»  o  s.  61  {Groutidt  of  opinion.) 

/a«().  e.  82  el.    (4)    (Opinion    of  no  teitntut  at  Ui 

».  00  (Evidence  of  opinion  muni  bfdiretl.)  public  right  or  etitlom  or  matter  of  geiifral 

8.  S  ("  Court.")  interest.) 

8.  8  ("  Relevant.")  «.  42  {Judgmenta  relating  to  maltert  of  a  pmh. 

8.  18  (Fads  relevant  where  right  or  rvttom  it  lie  nature.) 

in  question.  )  8.  82  el.  (7)  (Statementt  contained  in  eirtai* 

doeument».) 

Norton.  Et.,  227  :  Field,  Kv..  .348,  340 ;  Cunningham,  Et.,  193.  194. 

OOMMBNTART. 
Wg^n«[jp  The  thirteenth  section  applies  to  all  rights  and  customs,  public,  general, 
eostoms.  ^  and  private,  and  refers  to  specific  facts  which  may  be  given  in  evidence. 
Fourth  clause  of  s.  32  refers  to  the  reception  of  second-hand  optnion-evidence 
in  cases  in  which  the  declarant  cannot  be  brought  before  the  Court,  whether 
in  consequence  of  death  or  from  some  other  cause,  upon  the  question  of  tiw 
existence  of  any  public  right  or  custom  or  matter  of  public  or  general  interest 
made  ante  litem  motam ;  and  the  seventh  clause  to  statements  contained  in 
certain  documents.  The  present  section  also  deals  with  opinion-evidence, 
bat  refers  to  the  evidence  of  a  living  witness  produced  before  the  Court, 
sworn,  and  subject  to  cross-examination.  For  this  section,  when  read  with 
section  60,  post,  requires  that  the  person  who  holds  the  opinion  should  be 
called  as  a  witness  ;  the  Proviso  to  the  latter  section  applying  only  in  the 
case  of  experts.  It  refers  only  to  general  rights  and  customs,  not  pabiic 
the  Explanation  to  the  section  adopting  the  sense  in  which  the  term 
'general'  is  used  by  English  text-writer8.(l)  It  does  not  appear  whj 
the  section  does  not  provide  for  the  admission  of  oral  evidence  expressing 
opinion  as  to  the  existence  of  a  public  custom  or  right.  It  may  perhaps  be 
said  that  every  public  custom  or  right  is  a  general  custom  or  right  though 
the  converse  of  this  proposition  would  not  hold  good  (2)  or  that  having  regard 
to  the  reasons  for  which  these  terms  are  used  by  English  writers  the 
distinction  between  them  is  not  of  importance  in  this  oountry.(3)  The  present 
section  further  difiers  from  the  fourth  clause  of  section  32  inasmuch  as  it 
is  not  governed  by  the  limitation  ante  litem  motam. 

Evidence  as  to  usage  will  also  be  admissible  under  this  section  which  is 
not  limited  to  ancient  custom.{4)  The  word  '  usage '  would  include  wh»t 
the  people  are  now  or  recently  were  in  the  habit  of  doing  in  a  particular 
place.  It  may  be  that  this  particular  habit  is  only  of  very  recent  origin  or  it 
may  be  one  which  has  existed  for  a  long  time.  If  it  be  one  regularly  and 
ordinarily  practised  by  the  inhabitants  of  the  place  where  the  tenure  exists 
there  would  be  '  usage  '  within  the  meaning  of  the  section.(6) 

Ordinarily  speaking,  a  witness  must,  in  his  examination-in-chief,  speskto 
facts  only,  ' '  but  under  this  section  he  will  be  allowed  to  give  his  opinion  a» 
to  the  existence  of  the  general  right  or  custom.  He  will  not  be  confined  to 
instances  in  which  he  has  personally  known  the  right  or  custom  exercised 
as  a  matter  of  fact.  Custom  is  not  a  matter  to  be  submitted  to  the  senses- 
It  is  made  up  of  an  aggregated  repetition  of  the  same  fact,  whenever  similar 
conditions  arise  ;  and  though  a  bare  opinion  is  worth  nothing  without  we 


(1)  See  pp.  6R — 07  ante.  uMge  hft*  been  said  to  be  "  that  mage  m*  btk 

(2)  FieM,   Et.,   349  j   Cunningham,    Et.,    IM  andcurtom  isalaw.    There  oaa.be  u»a^e  tritfc«»t 

(3)  See  pp.  6S — 67  ante.  cuatom,   but  not  cnatom  without  irafie.    Cm(» 

(4)  Sariatvllah  Sariar  v.  Pran  Natk,  26  C,  iainduotiTebaaedonconaentof  penoaiin  alocal'- 
ISt,  187  (1898),  following  Daljiish  v.  Oiavffer  it.T.  Ciutom  U  dednctiTe  making  cataUiAed 
Bastain,  23  ".,  427  (1896).  local  nsage  a  law.  "     Wharton,  §  9C5.    9«e  ■ 

(5)  ih.    The  distinotion  between  custom  and  to  a.  IS,  o»<«. 
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can  aacertain  the  data  on  which  it  is  founded,  jet  it  is  always  to  be  remem- 
bered that  section  51  is  to  be  read  with  this  section,  and  that  the  grounds  for 
the  witness's  opinions  are  sure  to  be  elicited  in  cross-examination,  even  if 
thej  should  not  be  elicited  in  the  examination-in-chief,  or  demanded  by 
the  Judge.  A  boundary  between  villages  ;  the  limits  of  a  village  or  town ; 
a  right  to  collect  tolls  ;  a  right  to  trade,  to  the  exclusion  of  others  ;  a  right 
to  pasturage  of  waste  lands  ;  liability  to  repair  roads  or  plant  trees  ;  rights 
to  water-courses,  tanks,  ghauts  for  washing  ;  rights  of  commons  and  the 
like,  will  be  found  the  most  ordinary  in  mofussil  practice.  The  Explanation 
excludes  private  rights  from  the  operation  of  this  section.  Opinion  or 
reputation  evidence  is  not  receivable  to  prove  such  rights.  They  must  be 
proved  by  facts,  such  as  acts  of  ownership.  This  kind  of  evidence  is  admis- 
sible to  disprove  as  well  as  to  prove  a  general  right  or  custom."  (1) 
Wajib-ul-arz  or  village-papers  made  in  pursuance  of  Regulation  VTI  oif 
1822,  regularly  entered  and  kept  in  the  office  of  the  Collector  and  authen- 
ticated by  the  signatures  of  the  officers  who  made  them  were  held  to  be 
admissible,  under  section  35,  in  order  to  prove  a  custom.  The  Privy 
Council  further  put  it  as  a  query,  whether  they  were  not  also  admissible 
under  the  present  section  as  the  record  of  opinions  as  to  the  existence  of  such 
cnstom  by  persons  likely  to  know  of  it,  or  under  the  following  section.  (2) 
In  a  suit  by  the  landlords  to  avoid  the  sale  of  an  occupancy-holding  in  their 
tnauza,  and  eject  the  purchaser  thereof,  one  of  the  questions  was  as  to  the 
existence  of  a  custom  or  usage  under  which  the  raiyat  was  entitled  to  sell 
sach  a  holding.  It  was  held  that,  in  deciding  on  the  evidence  of  such  a  cus- 
tom or  usage  regard  should  be  had  to  the  provisions  of  this  section. (3)  In 
the  undermentioned  suit(4)  also  the  plaintifis  by  virtue  of  putni  settlements 
songht  to  obtain  khas  possesion  of  certain  jote  lands  which  purported  to 
have  been  conveyed  by  the  jotedars,  the  first  set  of  defendants,  to  the 
second  set  of  defendants,  although  there  was  no  custom  or  usage  in  the 
village  recognizing  the  transferability  of  occupancy-rights.  Held  that  in 
order  to  establish  usage  under  ss.  178,  183,  of  the  Bengal  Tenancy  Act,  it 
was  not  necessary  to  require  proof  of  its  existence  for  any  length  of  time. 
Held  also  that  the  statement  made  by  the  persons  who  were  in  a  position  to 
know  the  existence  of  a  custom  or  usage  in  their  locality  were  admissible 
under  this  section.(6) 

49.     When  the  Court  has  to  form  an  opinion  as  to —       opinion  as 

to  UMgea. 

the  usages  and  tenets  of  any  body  of  men  or   family, (6)  *5g•*^p5e• 
the    constitution    and   government  of  any  religious    or 
charitable  foundation,  ot 


(1)  Norton,  Et.,  227  :'■  The  opinions  of  peraoiM  (6)  "For  ezampL,  ik  pmoa  who    bad  been  in 

likely  to  know  aboat  Tillage-rights   to  pasturage,  the  habit  of  writing  out  deeds  of  sale,  or  one  who 

to  nsr  of  paths,  water-oounics,  or  ferries,  to  collect  had  been  seeing  transfers  frequently  made,  would 

fuel,  to  use  tanks  and  bathing  ghata,  mercantile  certainly   be  in  a   position  to  give  his  opinion 

Huge  and    local    customs,   would    he   relevant  whether  there  was  a  cnstom  or  usase  in  that  pnrti- 

nndrrthis  seetioo.  "Cunningham,  Rv.,  193.  onlar  locality  be  and  we  think  that  the  opinion 

(i)  tetraj  Knar  v.   Mahpal  Sitigli,!  i.  A.  83,  of  such  persons  would,  be  admissible  [under   this 

71  (1879);  6  0.,  744.  section  ]  "  <6.,  187,  US. 

(3)  Dttlgluk  y.  Oaruffer  Hatmin,  23  C,  427  (6)  See  Lekraj  Kvar  v.  J/aipoi  Sing,  7  T.  A., 
(ISM),  followed  in  SariatMllah  Sarhar  r.  Pran  63,  71  (1879) ;  6  C,  714  ;  OarumdhtMfa  Prani  t. 
.Vaa,2«C.,  184(1398).  SttptTunikwrn    Pmsail,  23   A..    37,    Bl  (1900). 

(4)  aariatulhh  Sarh'  v.  Pran  Nath,  26  C,  Sarabjit  Parlab  v.  Iiutarjil  Partab,  2  AIL  L.  .1., 
184  (ISOR).  720,  732  (1904). 
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the  meaning  of   words  or  terms  used  in    particular  dis- 
tricts or  by  particular  classes  oi  people, 

the  opinions  of  persons   having  special  means  of  know- 
ledge thereon,  are  relevant  facts.  (1) 

Principle. — On  such   questiona  the  opinions  of  persons   having  special 
means  of  knowledge  aie  the  best  evidence. 

8.  3  (  "  Court.  "  )  8.  98  (Evidence  at  to  teehnieal  txpnttiim 

8.  8  (  •'  Relevant.  "  )  etc.  ) 

8.  8  (  " /'act.  "  )  8.  61  (  Oroumfa  o/ optnton. ) 

a.  8  (  That  n  man  holds  a  certain  opiinion  it  a       8.  60  (Evidenu  of  opinion  mtiet  be  dirret.) 

"fact.") 
8.  91  Prov.  (6)  ( Vgage  and  etMtnm  tn  eon- 
tractt. ) 

Rogers'  Expert  Testimoay,  §§  117,  118  ;  Norton,  Er.,  228 ;  Field.  £v.,  360;  CDiinii«- 
ham,  Kt.,  194. 

OOHMHNTABT. 

Opinions  as  Under  this  section  a  witness  may  give  his  'opinion'  upon — (a)  The  vtages 

tanetsfetc.  of  any  body  of  men.  This  will  include  usages  of  trade  and  agricnlture,  mer- 
cantile usage,  and  any  other  usage  common  to  a  body  of  men,  and  the  opi- 
nions of  persons  experienced  therein  will  be  received  in  evidence.  "  Us^ 
is  proved  by  witnesses  testifying  of  its  existence  and  uniformity  from  their 
knowledge  obtained  by  observation  of  what  is  practised  by  themselves 
and  others  in  the  trade  to  which  it  relates.  Bat  their  conclusions  or  in- 
ferences as  to  its  effeci-.,  either  upon  the  contract  or  its  legal  title  or  rights 
of  parties  is  not  competent  to  show  the  character  or  force  of  the  iisage."(2) 
The  section  only  requires  that  the  persons  testifying  should  have  "  specisi 
means  of  knowledge."  It  does  not  in  any  manner  limit  the  character  of 
such  special  means  of  knowledge  which  ma^  be  derived  only  fr»m  the 
witness's  own  business  if  that  has  been  sufficiently  extensive  and  long  con- 
tinued,(3)  or  from  his  knowledge  of  the  same  or  difierent  business  carried  on 
by  others  if  he  has  been  connected  with  such  bnsine8ses.(4)  So  it  has  been 
held  that  a  London  stockbroker  is  a  competent  witness  as  to  the  course  of 
business  of  London  Bankers.(5)  A  person  may  be  competent  to  testify  as 
to  the  usage  which  prevails  in  a  certain  business,  without  himself  being 
engaged  in  that  business.  So  that  when  the  question  was  as  to  the  custom 
ofthe  New  York  Banks  in  paying  the  cheques.of  dealers,  it  was  held  proper  to 
call  as  witnesses  persons  who  were  not  employed  in  Banks. (6)  On  the  issae 
whether  an  alleged  commercial  usage  exists,  a  witness  may  be  asked  to  describe 
how,  under  the  usages  in  force,  a  transaction  like  the  one  in  question  would 
be  conducted  by  all  the  parties  thereto  from  its  inception  to  its  conclnsion.(7) 


(1)  See  ftlso  generally,  w  to  tbia  section,  the  with  the  banli*,  ukl  had  knowledge  ol  the  oidi- 
Xotee  to  a- 13  and  Chaptw  VI,  poM.  nary  coarse  of  dealing  with  thetn.    There  »  no 

(2)  Tlafkiiu  v.  Warrtn,  US  Maaa.,  514,  S36  neccsaity  for  showing  a  man  to.be  as  expert  ii 
(Amer.),  cited  in  Rogern'  Expert  Testimony,  banking  in  order  to  prove  a  usagb  He  idioaU 
{  117.  know  what  the  naage  is  and  then  he  i«  oompeteot 

(3)  Rogers,  o;..  eil.  to  testify  whether  he  be  a  banker,  or  empioyei] 
U)  Ih.  in  a  bank,  or  a  dealer  with  banks.  There  w  no 
<5)  Adame  t.  Ptier;  2  C.  A  K.,  722.  reason  why  a  dealer  ahoald  not  hare  as  mmt 
(6)  Crifln  T.  RtVc,  1  Hilton,  N.  Y.,  184  (Amer.),  knowledge  ip  snoh  a  sabject  as  a  person  emfilored 

in  which  it  »a.<  said  :—"  Although  not  employed  in  a  bank."     Ro«en,  op.  eti. 

in  banking  businexg,  the  witnessrs  were  dealers  (71  Kirthaw  y.  Wri^.  116  Mass.,  3«1  (A«sr.K 
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Usage  may  annex  incidents  to  a  contract  which  are  not  repugnant 
to  or  inconsistent  with  its  express  term8.(l)  The  testimony  of  those  en- 
gaged in  a  particular  business  that  thej  never  heard  of  an  usage  is  admis- 
8ible.(2)  This  section  deals  with  'opinion  ':  specific  facts  as  to  usages  are 
provable  under  the  13th  section,  ante,  (b)  Tenets  of  any  body  of  men.  This 
will  include  any  opinion,  principle,  dogma,  or  doctrine  which  is  held  or  main- 
tained as  truth.  It  will  apply  to  religion,  politics,  etc.  (c)  Usages  of  a 
family.  Such  for  instance,  as  the  custom  of  primogeniture  in  the  families 
of  ancient  remindars  ;  any  peculiar  course  of  descent ;  the  usages  of  native 
convert  families  and  the  like. (3)  Custom  is  of  two  Icinds, — kulachar,  or 
family  custom,  and  desachar,  or  local  custom.(4)     (A)  Tenets  of  a  family. 

(e)  The  constitution  and  government  of  any  rdigious  or  charitable  foundation. 
As  to  the   Acts  and   Regulations    touching  such  foundations,    see  note. (5) 

(f)  The  meaning  of  words  or  terms  used  in  particular  districts  or  by  partictdar 
dosses  of  people.  Under  section  98,  post,  evidence  may  be  given  with  refer- 
ence to  a  document  to  show  the  meaning  of  'technical,  local,  and  provincial 
expressions,  abbreviations,  and  of  words  used  in  a  peculiar  sense.'  For  this 
parpose,  as  for  others,  the  opinions  of  persons  having  special  means  of 
knowledge  on  the  subject  would  be  the  best  evidence.^6)  This  portion  of 
the  section  is  particularly  valuable  in  a  country  like  India,  in  which  there 
are  so  many  different  languages,  and  in  which  justice  is  largely  adminis- 
tered by  Englishmen  in  languages  other  than  English. (7)  A  Judge  may 
also  consnlt  a  dictionary  as  to  the  meaning  of  a  word,  as  to  which,  see  the 
penultimate  paragraph  of  section  57,  post.  This  section,  like  the  others, 
mast  be  read  with  section  51.  post,  for  the  opinion,  without  the  grounds  upon 
vhich  it  is  based,  may  be  of  comparatively  little  value. (8)  By  section  60 
if  oral  evidence  refers  to  an  opinion  or  the  grounds  on  which  that  opinion  is 
held,  it  must  be  the  evidence  of  the  person  who  holds  that  opinion  on  those 
grounds.  Thus  it  is  admissible  evidence  for  a  living  witness  to  state  his 
opinion  on  the  existence  of  a  family  custom  and  to  state  as  the  grounds 
of  that  opinion  information  derived  from  deceased  personsi  and  the  weight  of 
the  evidence  would  depend  on  the  position  and  character  of  the  witness 
and  of  the  persons  on  whose  statements  he  has  formed  his  opinion,  fiut 
it  must  be  the  expression  of  the  independent  opinion  based  on  hearsay  and 
not  mere  repetition  of  hearsay.  (9) 

50.    When  the  Court  has  to  form  an  opinion  as  to  the  ^SioS- '"' 
relationship(lO)   of  one  person  to  another,  the  opinion,  ex- ^J^jjjj*" 
pressed  by  conduct,  as  to  the  existence  of  such  relationship, 
of  any  person  who,  as    a    member  of  the  family  or  other- 
wise, has  special  means  of  knowledge   on  the  subject,  is  a 
relevant  fact : 

(I)  «.  92,  Proviso  (fi),  pott.  \9)    Oarurad\uaja    Pramd    v.  Supemndheaja 

(5)  BvomtvOU,  tie.,  B.    R.  Co.   x.    r<mi»t,  28       Pntad,  23  A.,  37,  51,  82  (1900);  s.  o.,  R  C.  W. 
Ind.,  Sl«  (Amer.).  N.,  33. 

(3)  See  Oarmadhwaia     Prwnd  v.   SHptrundk-  (10)  ft  wgi  b«  noted  that  the  vord^  "by  blood, 
"f*  Prasad,  23  A.,  37  (1000),  t.  poi4.  imuringe  or  adoption  "  have  not  been  ioaerted 

(4)  8m  Notes    to  ■.  IS,  ante  ;  FioW,  Et.,  112  after  the  woid     '  relationship  "  by  Act  XVIII 
-U4.  of  1872,  as  in  the  case  of  ».  32.  els.  (S)  and  (6). 

(6)  Bene.  R«8.    XIX  of  1810 ;  Had.  Re^.  VU  lU%ttr<aim  (a)  refers  to  the  case  of  marria);*,  and 
s(18l7;ActVn(BoBi.)of  18«6:AatXXoil8S3.  fOtulnKtoit   (b)  to     reUtionahIp  by   blood.     Re- 

(t)  CmmiBghani.    Kr.,  104;  Norton,  Er.,  228.  latiooship  by  adoption  is  not  expressly  mentioned, 

8as  Mtcs  to  a.  08,  fOtL  bnt  is  no  doabt  inolnded  within  this  section.    See 

(7)  nsid,  St.,  SSO.  A'ofr*  tos.  114,  with  reterenoe  to  HInda  and  Ma- 

(8)  Nsrtoo,  Kr.,  228.  hommedan  Law. 
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Provided  that  such  opinion  shall  not  be  sufficient  to 
prove  a  marriage  in  proceedings  under  the  Indian  Divorce 
Act(l)  or  in  prosecutions  under  sections  494,  495,  497,  or 
498  of  the  Indian  Penal  Code.(2) 

IttuttraHoni. 

(a)  The  queatioD  b,  whether  A  and  B  were  married. 

The  fact  that  they  were  usaally  received  and  treated  by  their  friends  as  hmband  and 
wife,  is  relevant. 

(b)  The  quettion  is,  whether  A  was  the  legitimate  son  of  B. 

The  fact  that  A  was  always  treated  as  such  by  members  of  the  family,  is  relevant 

Prinolide. — As  the  opinion  in  this  case  is  to  be  evidenced  by  the 
conduct  of  the  witness,  there  is  an  additional  guarantee  for  its  tnistwortlii- 
ness,  besides  that  of  a  special  knowledge  of  the  subiect.(3)  The  proviso 
is  enacted  because  strict  proof  is  required  in  all  criminal  case8,(4)  as  also  in 
proceedings  under  the  Divorce  Act,  in  which  marriage  is  the  main  fact  to 
be  proved  before  jurisdiction  can  be  shown  or  relief  gTanted.(5) 

s.  3  ("Court.-)  s.  38  ci.  (6)  [Staitm»nt  on  rOationihip  iy  aoH- 

wUntti.") 
a.  3  (That  a  man  hold*  a  c«rtai»  opinion  Ua      s.  38  d.  (6)  {Stat»mtnt  rttaUmg  to  niatbm- 

'/act.')  $hip  in/amUy  doettm*ut.  He.) 

a.  3  ("BtUvant.")  a.  51  (OroutuU  ofoplmion.) 

Taylor,  Bv.,  §§  019,  S78 :  Norton,  Ev.,  229,  230,  Field,  Ev.,  3S0,  351,  192. 193 ;  Fhipsoa, 
Et.,  3rd  Ed.  93-94,  338;  Steph.  Dig.,  Art.  63  ;  Act  IV  of  1869  (Indian  Divoroe);  P«h1 
Code.  BS.  494,:4a6,  497,  496. 

OOMMBNTABT. 

SSSion-*"  ^  **'  **   opinion  is  expressed  by  conduct,  that  is  by  evidence  of 

ship.  specific  facts  of  the  character  mentioned  in  the  ittustratioiu,  this  sectioD 

is  in  accordance  with  English  law  upon  the  subject,  according  to  which 
"  family  conduct," — ^such  as  the  tacit  recognition  of  relationship,  and  the 
distribution  and  devolution  of  property, — is  frequently  received  as  evidence 
from  which  the  opinion  and  belief  of  the  family  may  be  inferred,  and  as 
resting  ultimately  on  the  same  basis  as  evidence  of  family  tradition.  For, 
since  the  principal  question  in  pedigree  cases  turns  on  the  parentage  or  des- 
cent of  an  individual,  it  is  obviously  material  in  order  to  resolve  this 
question,  to  ascertain  how  he  was  treated  and  acknowledged  by  those  who 
sustained  towards  him  any  relations  of  blood  or  of  affinity.  Thus,  in  the 
Berkeley  Peerage  case.  Sir  James  Mansfield  remarked  that  "  if  the  father  ia 
proved  to  have  brought  up  the  party  as  his  legitimate  son,  this  amounts  to  a 
daily  assertion  that  the  son  is  legitimate.(6)    So  the  concealment  of  the  Inrth 

(1)  Act  IV  of  1MB.  record  m  the  law  of  a    oonntcy,  or  eait«B  «f  • 

(2)  Act  XLV  of  1860 1  V.  fotl.  das.,  may  provide.— /6. 

(8)  Norton,     Ev.,    229;  and  «ee  Taylor,  Ev.,  (b)  4  Camp.,  416;  Whartoa.  Ev.,  ^  211.    At 

{{  678,  649,  and  notes,  poai.  also  a«  to  treatment  and  aoknowiedgmeot  mdar 

(4)  R.  v.  Kallu,  S  A.,  233  (1882).  Mahommedan  Law,  see  Ameer  Ali's  MabomaMdaD 

(6)  See  E.  v.  Pitambur  S.njA,  6  C,  866  (1879);  Law,  U,  218,  2nd  Ed.  (ISB4) ;  Baillie'>  Dignt  of 

Norton,  Ev.,  233:   "The  proviso  is  inserted  be-  Mahommedan    Law  (1878),  Pitft  I.  406.  Fsitll. 

(janse  in  divorce  and  bigamy  curs  the  marriage  289 ;  Field,  Bv.,  351,  and  oaaea  cited,  A.,  at  pp. 

must  be  strictly    proved ;    that  is,  by  the  ovi-  161.    162,   and    Abdul   Batak  v.  Afa  Jfiilfiari. 

denoe  of  a    witness    who   was   present    at  the  21  C,  666  (1893) ;  s.a.,  21 1.  A.,  66.    (Askas*. 

marriage,  or  by  the^rodnction   of  the  register,  ledgment  in  the  sense  meant  by  that  law  is  r» 

or  examined  espy  of  the  register,  or  of  such  other  quired,  vis.,  of  antecedent  right,  and  not  a  i 
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of  a  child  from  the  hu8t>and,(l)  the  subsequent  treatment  of  such  child  by  the 
penon  who,  at  the  time  of  its  conception,  was  living  in  a  state  of  adultery 
with  the  mother, — and  the  fact  that  the  child  and  its  descendants  assumed 
the  name  of  the  adulterer  and  had  never  been  recognised  in  the  family  as  the 
legitimate  ofbpring  of  the  husband, — are  circumstances  that  will  go  far  to 
rebut  the  presumption  of  legitimacy,  which  the  law  raises  in  favour  of  the 
issue  of  a  married  woman. (2)  Again,  if  the  question  be  whether  a  person, 
from  whom  the  claimant  traces  his  descent,  was  the  son  of  a  particular 
testator,  the  fact  that  all  the  members  of  the  family  appear  to  have  been 
mentioned  in  the  will,  but  that  no  notice  is  taken  of  such  person,  is  strong 
evidence  to  show,  either  that  he  was  not  the  son,  or  at  least  that  he  had 
died  without  issue  before  the  date  of  the  will(3)  and  if  the  object  be  to 
prove  that  a  man  left  no  children,  the  production  of  his  will,  in  which 
no  notice  is  taken  of  his  family  and  by  which  his  property  is  bequeathed  to 
strangers  or  collateral  relations  is  cogent  evidence  of  his  having  died  child- 
less." (4)  A  person  claiming  as  an  illegitimate  son  must  establish  his  alleged 
paternity  like  any  other  disputed  question  of  relationship  and  can.  of  course, 
rely  upon  statements  of  deceased  persons  under  the  fifth  clause  of  s.  32,  upon  opi- 
nion expressed  by  conduct  under  this  section  and  also  upon  such  presumptions 
of  fact  as  may  be  warranted  by  the  evidence.(5)  The  section  is  not  limited 
to  the  opinion  of  members  of  the  family.  The  opinion  may  be  of  any  person 
who,  as  such  member  or  otherwise,  hew  special  means  of  knowledge  on  the 
rabject.  When  the  legitimacy  of  a  person  in  possession  has  been  acquiesced 
in  for  a  considerable  time,  and  is  afterwards  impeached  by  a  party,  who 
has  a  right  to  question  the  legitimacy,  the  defendant  in  order  to  defend 
Us  status,  is  allowed  to  invoke  against  the  claimant  every  presumption 
which  arises  from  long  recognition  of  his  legitimacy  by  members  of  his 
family. (6)  That  portion  of  section  60  which  provides  that  the  person  who 
holds  an  opinion  must  be  called  does  not  apply  to  the  evidence  dealt  with 
by  this  section,  namely,  opinion  expressed  by  conduct,  which,  as  an  external 
perceptible  fact,  may  be  proved  either  by  the  testimony  of  the  person 
himself  whose  opinion  is  so  evidenced,  or  by  that  of  some  other  person  ac- 
qntdnted  with  the  facts  which  evidence  such  opinion.  As  the  testimony  in 
both  cases  relates  to  such  external  facts  and  is  given  by  persons  personally 
acquunted  with  them,  the  testimony  is  in  each  case  direct  within  tne  mean- 
ing of  the  earlier  portion  of  that  section. (7)  According  to  English  law  general 
refutation  (except  in  petitions   for  damages  by  reason  of  adultery  and  in 

rccagnition    of    paternity) :    AoMnniua  Khatoon  2  Coop.,  .140 ;  and  tte  ai  examples  of  thu  claaa  of 

T.  Kariiiu)m»uta  KhalooK,  23  C  130  (1895).  evidence,  Bejdl  Bahadur  v.  Bhwpindar  Bahadur, 

<1)    Hargrave     t.     Harjravt,    2    C.     A    Kir.,  \1  K.AM,  4»2(\9W)i  Mattutavmy  Jatavtrav. 

701.  YtiualatwaTa    Tetaga,  12  M.  I.  A.,  203  (1868) ; 

(2)  Ooodrigki  v.  Saul,  4  T.    R..  366,    per  Ash-  «.  c,  n  W.  R.,  P.  C,  6  2  B.  L.  B.,  P.  C.,  lfi{ 

hnist,  J. :  MorrU  v.  Davit*.   5  O.  &    Fin.,  163,  Rajendfo  XaA    v.    Jofendro  Nalk,  14  M.  I,  A., 

241.  et  leq. ;  Banbury  Peerage,  App.  n..  e.  to  Le-  67   (1871 ) ;  8.C.,  15  W.  R.  P.  C.  41 ;  Mahamfak 

Marehaat'a  Rep.  of  OtrnfMrPMrofe,  389,432, 433;  Periab  v.  Maharanee  S^bhao,  3  0.,  620    (1877); 

1  Sim.  ft  St.,  1S3;  f.  c,  B.  v.  Uaatfietd,  1  Q.  B.,  a.e,,  1  C.  L.  R.,  113;  4 1.  A.,  228. 

444.    Tmnuheud    Peerage,    10    CI.    k  Fin..  298;  (fi)  Qopalammi  Cketti  t.    Aruna  Chetlam.  27 

Atddey  r.   Bprigg,  33    L.  J.,    Ch.,    345:  "  This  H.,  32.  34,  35  (1903). 

eriilenoe  will  be  tdmiarible  in  India  under  a*.  8,  (6)     Bajendro  yath  v.  Jojendro  Hath,    14  H.  T. 

».  orll  ctUe.  and  ondera.  60.  poet;"  Field..  Er.,  A., 67  (1871). 

IW.  \m.  (7)  In  tlie  R.  v.  Bubbamyan,  9 M.,  9.  U  (1885); 

(3)  Traey  Peerage,  10  (3.  i  Fin.,  100  per  Lord  it  »eeni«  to  be  Buggeited  by  Hntohina,  J.,  that 
Campbell ;  Bobtait  v.  Alt.-aenl,,  id.,  498—600,  proof  of  the  opinion  by  other  than  the  peraou 
ptr  Lord  Cotteaham.  Bee  Taylor,  Bv..  {  620  ad  holding  it  can  only  be  given  when  the  latter  i« 
0m,  dead  or  cannot  be  called.     Bat  if  this  be  so,  it  if' 

(4)  Taylor  Bt.,  }  649:  Htmgale  v.  Oaecoigiu,  2  submitted  that  saoh  a  limitation  is  incorrect,  for, 
PbiO.,  26;  2  Coop.,  414,  a.  o,;  D»  Rote  Peerage,  amongat  others,  the  reason  is  givan  above. 
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indictments  for  bigamy  where  strict  proof  of  marriage  is  required)  is  admis- 
sible to  establish  the  fact  of  parties  being  married.  Accordingly,  general 
evidence  of  reputation  in  the  neighbourhood,  even  when  unsupported  by 
facts,  or  when  partially  contradicted  by  evidence  of  a  contrary  repute,  luis 
been  held  receivable  in  proof  of  marriage.(l)  But  the  present  section  is 
limited  to  opinion  as  expressed  by  conduct,  and  there  appears  to  be  no  other 
provision  in  the  Act  under  which  such  evidence  of  general  reputation  would 
be  receivable. 

Divoro*  dc  The  proviso  to  the  section  enacts  that  opinion  expressed  by  conduct  w  not 

^^^gy       sufficient  to  prove  a  marriage  in  proceedings  under  the  Divorce  Act,  or  in  pro- 
ins».  secutions  for  certain  ofFences  under  the  Penal  Code.     The  framers  of  the  Evi- 

dence  Act  have  endeavoured,  in  dealing  with  this  subject,  exactly  to  follow 
the  English  law,  according  to  which  in  an  indictment  for  bigamy  the  first 
marriage,  or  in  proceedings  founded  upon  adultery,  the  marriage  must  be 
proved  with  the  same  strictness  as  any  other  material  fact.  In  the  case  of 
offences  relating  to  marriage,  the  marriage  of  the  woman  is  as  essential  an 
element  of  the  crime  charged  as  the  illicit  intercourse.  And  the  provisions 
of  this  section  show,  that  where  marriage  is  an  ingredient  in  an  offence,  as 
in  bigamy,  adultery  and  the  enticing  of  married  women,  the  fact  of  the 
marriage  must  be  strictly  proved.  (2)  And  this  is  so  not  onl^  having  regard 
to  the  provisions  of  this  section,  but  to  the  principle  that  stnct  proof  should 
be  required  in  all  criminal  cases.O)  "  In  the  English  Courts  a  marria^  is 
usually  proved  by  the  production  of  the  parish  or  other  register,  or  a  certified 
extract  therefrom  ;  but,  if  celebrated  abroad,  it  may  be  proved  by  any  person 
who  was  present  at  it,  though  circumstances  should  also  be  proved,  from  which 
the  jury  may  presume  that  it  was  a  valid  marriage  according  to  the  law  of  the 
country  in  which  it  was  celebrated.  Proof  that  the  ceremony  was  performed 
by  a  person  appearing  and  officiating  as  a  priest,  and  that  it  was  understood 
by  the  parties  to  be  the  marriage-ceremony  according  to  the  rites  and  the 
customs  of  the  foreign  country,  would  be  sufficient  presumptive  evidence  of 
it — (see  It.  V.  Inhabitanta  of  Bram'pton),(^)  so  as  to  throw  on  the  defendant 
the  oniM  of  impugning  its  validity  (Archbold,  p.  925,  Bigamy).  And  even  a 
marriage  in  England  may  be  proved  by  any  person  who  was  actually  present 
and  saw  the  ceremony  performed  ;  it  is  not  necessary  to  prove  its  registration  or 
the  license  or  publication  of  banns,  [tbid.,  quoting  J?,  v.  Allison ;  (5)  R.  v. 
Manioaring.{6)V'{7) 

(1)  Taylor,  Et,,  {  S78.  So  th«  nnrorroboral-  did  not  so  decide,  but  that  a  ragoe  aHertion  br 
ed  statement  of  a  single  witnna,  who  did  not  either  to  the  effect  '  I  am  married,'  or  the  Kke  br 
appear  to  be  related  to  the  parties,  or  to  live  near  insufficient  proof :  io  fact  the  statement  sasumw 
them,  or  to  knew  tliem  intimately,  but  who  as-  the  very  qacstioo  to  be  prrved.  The  exMeaee 
serted  that  he  had  Aeoni  they  were  married  was  rf  a  valid  marriam  is  a  mixed  qiimtioa  <i<  law 
hM  sufficient  primA  liyi',  to  warrant  the  jury  in  and  fact,  A  witness  therefore  mu»t  speak  to  the 
6nding  the  marriage,  the  adverse  party  not  having  jaclt  which  are  said  to  constitute  the  maniac* 
croM-examined  the  witneas,  nor  controverted  tht  so  that  the  Ooort  may  determine  whether  wkat 
fact  by  proof:  Emn^  v.  Morgan,  2  C.  ft  J.,  the  witness  states  to  have  taken  place  did  lake 
463.  place  in  fact ;  and,  if   so,  whether  it  conatitsted 

(2)  R.  v.  PilamJbar  Singh,  S  C  66«,  F.  B.  a  marriage  in  point  of  law.  In  this  coontry  tl^ie 
(1879);  5  C.  L.  R.,  597  [this  case  must  be  taken  i,  no  statutory  marriage  law  fcr  native  and  tke 
to  have  overruled.  R.  v.  ITastm,  8  6.  L.  R.,  validity  of  any  paiiicular  marriage  depeoda  cUeCy 
App.  63  (1872)  (  followed  in  S.  v.  Arditd  AU,  on  the  usages  of  the  caste  to  which  the  partiaa 
13  C.  U  R..  12S  (1883) :  R.  v.    Kalln.  S  A.,  233  belong  (v.  ib,  at  p.  11). 

(1882);  discussed  in   R.   v.  Suibaragon.  9  M.,  0  (3)  R.  v.  Kallu.  6  A..  333(1882). 

(188S),   in   which  Hutchins,  J.,  said   that   if   the  (4)  10  East,  182. 

learned  judges  meant  to  decide  in  the  preceding  (5)  R.  ti  R.,  lOt, 

oases  that  a  husband    or  wife  is  precluded  from  (6)  Deatk.  ft  B,.    132 ;  s.c..  2S  1.  J.  (H.  C} 

proving  his  or  her  marriage    he  expressed    his  10. 

dissent.     Tt  is  submitted  that  the  learned  judges  (7)  R.  v.  Sntiomfan.  9  H„  »,  II  (imft)^ 
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51.     Whenever  the  opinion  of  any  living  person  is  re-  gjgg**  •' 
levant,  the  grounds  on  which  such  opinion  is  based  are  also  ^^'•>* 
relevant. 

IttmstratUm. 

An  expert  may  give  aa  aocount  of  experiment  1)  performed  by  bim  for  the  parpoM  of 
tDnniog  bi«  opinion. 

Prtooiple. — A  test  of  the  value  of  such  evidence  ia  thoa  provided.  The 
oorrectneas  of  the  opinion  or  otherwise  can  better  be  estimated  in  many 
instances  when  the  grounds  upon  which  it  is  baaed  are  known.  The  value  of 
the  opinion  mar  be  greatly  increased  or  diminished  by  the  reasons  on  which 
it  is  founded.(2) 

■■  45. 47—50  {Opinions  vh$n  rOtwmt.)  a.  3  ("  RilivaiU.") 

lawson'e  Expert  Bv.,  231 ;  Field,  Bv.,  331 ;  Ounningbam.  Bv.,  19S. 

OOMMBNTAR7. 

The  present  section  applies  to  the  opinions  of  "  any  living  persons  "  oronndaof 
whether  those  opinions  be  tne  opinion  of  "  experts  "  under  ss.  45,  46  or  of '*''**^'"^ 
others  under  ss.  47,  48.  49.  Quart — whether  the  section  is  applicable  to 
opinion  "  expressed  by  conduct  "  under  s.  50.  The  section  to  some  extent 
repeats  the  principle  involved  in  s.  46.  The  present  section,  however,  deals 
with  the  subjective  grounds  upon  which  the  opinion  is  held  which  can  only 
generally  be  proved  by  the  testimony  of  the  persons  whose  opinion  is  offered, 
whereas  s.  46  deals  with  objective  external  facts  provable  either  by  that 
person  or  others  which  support  or  rebut  the  opinion  of  an  expert.  With  regard 
to  the  latter  it  has  been  8aid(3)  that  the  consideration  that  the  opinions  may 
be  men  on  the  assumption  of  facts  not  proved  is  a  reason  why  the  groimcb 
and  reasons  of  the  opinion  should  be  stated,  in  order  that  the  Court  and 
jury  may  see  that  it  is  not  founded  on  hearsay,  general  rumour,  or  facts  of 
which  some  evidence  may  have  been  given,  but  being  controlled  by  other 
evidence  are  not  found  true  by  the  Court  or  the  jury.  This  inquiry  u  per- 
haps more  frequently  made  in  cross-examination,  but  it  is  also  competent 
evidence  in  chief.  (4) 


(1)  ».  ante,  p.  SOS.  Qny,  655  (Amer.).  cited  in   Uiwsoa.  Ev.,   232, 

(2)  PiaM.  Ev..  361 ;    Cunningham,    Kt.,   IQd  ;  233. 

Unon's  Expert  Bv.,  231.  (4)  IK,  soe  atoo  Pbipson,  Kv.,  3rd    Ed.,  346, 

(3)  Diekituo*    v.   1  nhahUarUs   ol  FUMHTg,  !3  347. 
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CHARACTER,  WHEN  RELEVANT. 

The  rales  with  regard  to  evidence  of  character(l)  are  divisible  firstly  into 
those  which  concern  the  character  of  witnesses,  and  those  which  concern  the 
character  of  parties. 

In  respect  of  the  first,  the  rule  is,  that  the  character  of  a  witness,  whether 
party  or  not,  is  always  material  as  afiecting  his  credit.  The  credibility  of  a 
witness  is  always  in  issue.  (2)  For,  as  witnesses  are  the  media  through  which 
the  Court  is  to  come  to  its  conclusion  on  the  matters  submitted  to  it,  it  is 
always  most  materia]  and  important  to  ascertain  whether  such  media  are 
trustworthy,  and  as  a  test  of  this,  questions,  amongst  others,  touching  char- 
acter, are  allowed  to  be  put  to  the  witnesses  in  the  cause.O) 

In  respect  of  the  character  of  a  party  two  distinctions  must  be  drawn, 
namely,  between  the  cases  when  the  character  is  in  issue  and  is  not  in  issue, 
and  when  the  cause  is  civil  or  criminal.    When  a  party's  general  character  is 
itself  in  issue,  whether  in  a  civil(4)  or  criminal  (5)  proceeding  proof  most 
necessarily  be  received  of  what  that  general  character  is,  or  is  not.(6)    But 
when  general  character  is  not  in  issue  but  is  tendered  in  support  of  some 
other  issue,  it  is  as  a  general  rule,  excluded.     So  in  civil  proceedings  evidence 
of  character  to  prove  conduct  imputed  is  declared  bv  the  Act  to  be  irrele- 
vant.(7)    The  two  exceptions  to  tnis  rule  are,  that  in  civil  proceedings  evi- 
dence of  character  as  affecting  damages,  is  admissible  ;(8)    and  in  criminal 
proceedings,  for  reasons  which  will  be  found  considered  in  the  Notes  to  sec- 
tions 53  and  54,  the  fact  that  the  person  accused  is  of  a  good  character,  is 
relevant,  but  the  fact  that  he  has  a  bad  character  is,  except  in  certain  spec^sd 
cases,   irrelevant.  (9)     Evidence   of   character  in   criminal   proceedings   "  is, 
generally  speaking,  only  a  makeweight,  though  there  are  two  daasea  of  cases 
in  which  it  is  highly  important : — (a)  Where  conduct  is  equivocal  or  even 
presumably  criminal.     In  this  case  evidence  of  character  may  explain  conduct 
and  rebut  the  presumptions  which  it  might  raise  in  the  abasnce  of  such  evi- 
dence.   A  man  is  found  in  possession  of  stolen  goods.    He  says  he  found  tbera 
and  took  charge  of  them  to  give  them  to  the  owner.   If  he  is  a  man  of  very  high 
character  this  may  be  believed.    (6)  When  a  charge  rests  on  the  direct  testi- 
mony of  a  single  witness,  and  on  the  bare  denial  of  it  by  the  person  chafed. 
A  roan  is  accused  of  an  indecent  assault  by  a  woman  with  whom  he  was 
accidentally  left  alone.    He  denies  it.    Here  a  high  character  for  morality  on 
the  part  of  the  accused  person  would  be  of  great  importance. "(10)     In  one  case 
the  character  of  the  party  prosecuting  is  made  relevant  by  the  Act.     When  a 
man  is  prosecuted  for  rape  or  an  attempt  to  ravish,  it  may  be  shown  that  the 
prosecutrix  was  of  generally  immoral  character.(ll) 


InoivU 
cases  aha- 
raetcrto 
prov*  oon- 
auot  Ink- 

J>ated,lrre- 
evaat. 


52.     In  civil  cases  the  fact  that  the  character  of  any 
person  concerned  is  such  as  to  render  probable  or  improbable 


(1)  A«  to  the  meaning  of  the  term  '  character,  ' 
«<  •.  65,  BxptoKitioH.  poi-t,  and  the  Note*  to  that 
Motioo. 

(2)  Bert,  Et.,  I  263. 

(3)  5«e  m.  14S— 183.  fo$L 

(4)  Set  Note*  to  •.  S2.  pott. 

(6)  8e»».  54,  SxptaiuUkm  (1),  and  Kofu  to  that 


•eotion. 
(8)  Taylor.  Kt..  |  365 }  Beat.  Ry„  {  26& 

(7)  S.  62,  foM. 

(8)  8.  66,  fXMt. 

(9)  Se.  63.  61. 

(10)  Staph.   IhlnNi.,   167,    ISS. 

(11)  8.  166.  ol.  (4).  potl. 
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any  conduct  imputed  to  him  is  irrelevant,  except  in  so  far 
as  such  character  appears  from  facts  otherwise  relevant. 

Principle. — Evidence  of  character  is  excluded  in  civil  cases  as  being  too 
nmote,  and  at  the  best  affording  but  slight  assistance  towards  the  determin- 
ation of  the  i38ue.(l)  Such  evidence  is  foreign  to  the  point  in  issue  and  only 
calculated  to  create  prejudice.  (2) 

«.  K  lUtaning  of  l*rm  "  e/iaraet«r.")  g.  i^  ( wUntUM  to  charaet*r  may  b«  cro*$- 

«.  3 ILLDST.  (e)  (" /"oe*.")  txamin»d  and  r»^ieamim6d.)    ■ 

t.  56  ((%arae(«r  at  affteting  damagu.) 

Stoph.  Dig.,  Art.  55 :  Taylor,  Bt.,  §§  3S4, 355 ;  Wharton,  Bv.,  §S  47—56 ;  Roeooe,  N.  P. 
St..  }  87 ;  Beit,  Rt.,  %  296,  «t  uq. ;  Norton,  St.,  230. 

OOMMBNTART. 

The  meaning  of  the  term  "  character,"  as  used  in  this  and  the  following  H?^2ii**'" 
section  is  defined  in  the  Explanation  to  section  66,  post,  which  must  be  read  oams. 
in  conjonction  with  the  present  section.(3)  The  term  "  persons  concerned  " 
is  vague,  but  this  section,  it  is  presumed,  refers  to  the  character  of  parties  to 
the  suit,  and  not  to  the  character  of  witnesses,(4)  whose  oredibilitj  is  always 
in  iB8ae,(5)  and  represents  the  old  state  of  the  law  according  to  which,  in 
actions  unconnected  with  character,  the  character  of  either  of  the  parties  is 
inelevant,  and  evidence  introduced  with  the  sole  object  of  exposing  the 
«hancter  of  a  party  to  the  view  of  the  Court  is  excluded.(6) 

But  under  this  section,  as  under  section  64,  a  distinction  must  be  drawn 
between  cases  (a)  where  the  character  of  a  party  is  in  issue,  and  (&),  where  it 
'a  not  in  issue,  but  is  tendered  in  support  of  some  other  issue.  (6) 

In  case  (a),  the  party's  general  character  being  itself  in  issue,  proof  must 
necessarily  be  received  of  what  that  general  character  is  or  is  not.(7)  This 
section  only  excludes  evidence  of  character  for  the  purpose  of  rendering 
probable  or  improbable  any  conduct  imputed  to  him.  So  where  the  ques- 
tion in  a  suit  was  whether  a  governess  was  "competent,  lady-like  and 
good  tempered  "  while  in  her  employer's  service,  witnesses  were  allowed  to 
Mtert  or  deny  her  general  competency,  good  manners  and  temper.(^8)  And 
in  such  cases  it  is  not  only  competent  to  give  general  evidence  of  the 
character  of  the  party  with  reference  to  the  issue  raised,  but  even  to  enquire 
into  particular  facts  tending  to  establish  it.  (9)  These  cases,  however,  can 
scarcely  be  deemed  an  exception  to  the  rule  of  exclusion ;  for  it  is  clear 
that,  as  in  cumulative  offences,  such  as  treason,  or  a  conspiracy  to  carry  on 
the  bumness  of  common  cheats,  many  acts  are  given  in  evidence  because 
sach  crimes  can  be  proved  in  no  other  way ;  so  where  general  behaviour  of  a 
party  is  impeached,  it  is  only  by  general  evidence  that  the  charge  can  be 
nbntted.(lO) 

In  case  (b),  where  character  is  not  in  issue  but  is  tendered  in  support  of  some 
other  issue,  it  is  excluded  as  irrelevant,  except  so  far  as  it  affects  tne  amount  of 
damage8.(ll)  As  evidence  of  general  character,  can,  at  best,  afford  only  glimmer- 
iog  li^t  where  the  question  is  whether  a  party  has  done  a  certain  act  or  not, 

(1)  Taylor.  St..  |  364 ;  t.  note,  po$l.  N.-P.,  Ev.,  87. 

(t)  Rowoe.  N.  P.  Et.,  81.  (8)  FomUain  y.    BoodU,  3  Q.  B..  S.   And  see 

(3)  T.  Nona  to  •.  88.  poM.  Brint  y.  BauOgetU,  3  Ex.  R..  692 ;    it.  t.    Ifear- 

(4)  Mocton.  Et.,  330.  ing.  8  Etp.,  41. 

(5)  Bart,  Bt.,  I  883 :    <Ke  aa  to  witucMes,  h.           (S)  Beat,  Et.,  f  288 1  Wharton,  Et.,  |  48. 
I4&-146— 1S>,  fotl.  (10)  Taylor,    St.,    {  868  ;  and    mc  Beat,   St., 

(•)  Norton.  Bt..  2J0.  |288. 

a)  T^lor.    Bt..  885  ;  Btet.  Br.,  £88;  Roacoe.  (U)  St  ■.  86,  jfod. 
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its  admission  for  such  a  purpose  is  exclusively  confiued  to  criminal  pro- 
ceedings.d)  iu  which  it  was  originally  received  in  favorem  »i<<b.(2)  So  in  an 
action  of  ejectment  brought  by  the  heir-afc-law  against  a  devisee,  where  the 
defendant  was  charged  with  having  imposed  a  fictitious  will  on  the  testator 
tn  extremis,  he  was  not  permitted  to  call  wtneases  to  prove  his  general  good 
character ;  and  a  similar  rule  was  laid  down  in  an  action  for  slander,  Where 
the  words  charged  the  plaintiff  with  stealing  money  from  the  defendant, 
though  the  latter,  by  pleading  truth  as  a  justification,  had  put  the  character  of 
the  former  directly  in  jeopardy. (3)  So  also  in  a  divorce  case  the  husband 
cannot,  in  disproof  of  a  particular  act  of  cruelty,  tender  evidence  of  his  general 
character  for  humanity.(4) 

In  That  is  to  say  when  facts   relevant,  otherwise  than  for  the  purpose  of 

SfrifffffTT^-  showing  character,  are  proved,  and  those  facts,  in  addition  to  their  primary 

twiwpaars  inferences,  raise  others   concerning  the  character  of  the  parties  to  the  suit 

^SSkw&    *^ey  become  relevant  not  only  for  the  purposes  for  which  they  were  directly 

»•••»•»>*•"     tendered,  but  also  for  the  purpose  of   showing  the  character  of   the  parties 

concerned.     The  Court  may,  of  course,   form  its  own    conclusion   as  to  the 

character  of  the  parties  of  witnesses  from  their  conduct  as  exhibited  by  the 

relevant  facts  proved  in  the  case  ;  and  it  is  perfectly  legitimate  for  a  Court  to 

draw,  from  the  opinion  which  it  has  so  formed  of  the  character  of  a  party  or 

witness,  the  inference  that  he  might  probably  enough  have  been  guilty  of  the 

conduct  imputed  to  him  or  that  he  is  not  worthy  of  credit.(6) 

iDorimiiua  53.     In  criminal  proceedings  the  fact  that  the  person 

SioSjfoSi   accused  is  of  a  good  character  is  relevant. 

obaraotcr 
rAlevant. 

prevKnw  54.     In  Criminal  proceedings  the  fact  that  the  accused 

SSfi^^jL  person  has  a  bad  character  is  irrelevant,  unless  evidence  has 
toSip^!*'*  oeen  given  that  he  has  a  good   character,  in  which  cases  it 
becomes  relevant. 

Explanation  1. — This    section  does^  not  apply  to  case  in 
which  the  bad  character  of  any  person  is  itself  a  fact  in  issue. 

Explanation   2. — A    previous    conviction  is   relevant  as 
evidence  of  bad  character.(6) 

Priociple. — Evidence  of  good  character  is  allowed  to  be  given  on  grounds 
of  humanity  for  the  purpose  of  raising  a  presumption  of  innocence,  and  as 
tending  to  explain  conduct ;  (7)  but  evidence  of  bad  character  is  in  general 
excluded  as  being  too  remote,(8)  and  as  tending  to  prejudice(9)  the  accused 
whose  guilt  must  be  established  by  proof  of  the  facts  with  which  he  is  charged, 
and  not  by  presumptions  to  be  raised  from  the  character  which  he  bears.(lO) 
The  exceptions  are,  firstly,  where  the  character  is  itself  a  fact  in  issue,  as  dis- 
tinguislied  from  cases  where  evidence  of  character  is  tendered  in  support  of 
some   other  issue.    Being  a  fact  in  issue  it  must  necessarily  be  proved. 

(I)  S.  C3,  poil.  ».  M  by  Act  ni  of  1891.  ■.  8. 

(2;  IsTlor.  Ev..  $  3R4.  (7)  Tarlor,  Et.,    {    3S2  :    8tephm'»     Otmnt 

(3)  fb. :  and  caan  there  rited.  Ftew  o/  the  Crimmal  Law  ol  KwjUmi.  T>p.   111. 

(4)  KarracoU  v.  Kamuntt,  33    L.  J.  P.  ft  M.,  312. 

61;  andaeeJon«T.  Jomtt,    18  L.    T.    N.    8.,  (8)  Stephen's  op.  eii,  399.  310, 

243.  (9)  «.  V.  Bghtnt  Kail),  10 W.  B.,  CV..  17  (19«H') ; 

(6)  Norton.  Ev.,  230.  /f.  v.  Kartkl  Ckunthr,  14  C,  721  (1887). 

(6)  This  wction  wa«  •nhetituted  for  the  original  (10/  R.  r.  TninrfitU,  10  Cox.  1. 
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Secondly,  where  the  accused  has  by  giving  evidence  of  good  character  chal- 
lenged enquiry,  it  ia  as  fair  that  such  evidence,  like  any  other,  should  be 
open  to  rebuttal,  as  it  is  unjust  that  he  should  have  the  advantage  of  a 
character  which  in  point  of  fact  is  unde8erved.(I) 

•.  8.  iLwrw.  (*)  {"raet.")  «.  14,  Explanation  (2),  Illust.  (6)  (JW«- 

«.  3-  ("  JUItvant.")  eaney  o/prtvUm*  eoimletion.) 

«.  65-  Explanation  {meaning  of  term  "  char-      s.  3  ("  BeiiUne».") 

acttrr.')  B.  S  r  fael  in  Utu».") 

•  155,  Cl.  W{eharaet«r<ifprosteutrU!.)  s.  140  (WilnMi  to  character  may  be  eroei. 

examined  atid  re-examined.) 

Tiylor,  B».,  §§  34»-353 ;  Wharton,  Cr.  Ev.,  8§  57, 84 ;  Koscoe.  Or.  Bv.,  94,  93,  I2th  Ed., 
>»;  Phipaon,  B».,  3rd  Ed.,  144  ;  Staph.  Dig.,  Art.  8« ;  Best,  Bv.,  §  256,  el  etg.;  Wills,  Ev., 
K;  Norton,  Bv.,  231—233 ;  Stephen's  General  view  of  the  Criminal  Law  of  England  toe.  cU.; 
Cr.  Pr.  CJode,  as.  310,  311,  221,  611 ;  Penal  Codo,  ■.  75  ;  Act  VI  of  1864,  ss.  3,  4  ;  Act  V  of 
1M».  Art  117. 

OOMHEINTART. 

Section  53  is  in  accordance  with  the  English  rule.  "  Though  general  Pr«Tiotw 
evidence  of  bad  character  is  not  admitted  against  the  prisoner,  general  gjj****'** 
evidence  of  good  character  is  always  admitted  in  his  favour.  This  would, 
no  doubt,  be  an  inconsistency  justifiable,  or  at  least  intelligible,  on  the  ground 
of  the  humanity  of  English  law,  if  such  evidence  were  not  often  of  great 
importance  as  tending  to  explain  conduct.  A  loses  his  watch  ;  B  is  found  in 
possession  of  it  next  day,  and  say  he  found  it,  and  was  keeping  it  for  the 
owner.  If  A  and  B  are  strangers,  and  if  B  can  call  no  one  to  speak  to  his 
character,  this  is  a  very  poor  excuse;  but  if  fi  is  a  friend  of  A^s  and  of 
the  same  position  in  life,  and  if  he  calls  many  respectable  people,  who 
have  known  him  from  childhood  and  say  he  is  a  perfectly  honest  man,  the 
story  becomes  highly  probable.  If  the  same  thing  happened  to  a  thoroughly 
respectable,  well-established  inhabitant  of  the  town  say,  for  instance,  to  the 
Rector  of  the  parish,  being  a  man  of  first-rate  character  and  large  fortune, 
no  one  would  think  twice  of  it.  These  illustrations  give  the  true  theory 
of  evidence  of  character.  Judges  frequently  tell  juries  that  evidence  of 
character  cannot  be  of  use  where  the  case  is  clearly  proved,  except  in  miti- 
gation (or  possibly  aggravation)  of  punishment ;  but  that  if  they  have  any 
doabt.(2)  evidence  of  character  is  highly  important.  This  always  seems  to 
me  to  be  equivalent  to  sajdng  '  if  you  think  the  prisoner  guilty,  say  so  ;  and  if 
JOQ  think  you  ought  to  acquit  him  independently  of  the  evidence  of  character, 
acquit  him  rather  the  more  readily  because  of  it.'  Evidence  of  character  would 
thus  be  superfluous  in  every  case.  ' '  The  true  distinction  is  that  evidence  of 
eharaeter  may  explain  condttct,  but  cannot  alter  facts.^'{3)  Where  the  act  done 
i«  in  itself  indifierent,  or,  in  other  words,  where  the  act  amounts  to  an  offence 
only  by  reason  of  being  done  with  a  vicious  intention,  evidence  of  character 
IK  valuable  as  to  the  probability  or  otherwise  of  the  existence  of  such  an 

(1)  V.  notes,  poet ;  Wills,  Ev.,  67.  eallent  character,  who  haa  atoleo  six  pairs  of  silk 

(2)  '  When  the  point  at  issne  is  whether  the  atocldngs  ;*'  and  see  Hyde,  C.  J.,  observstioD 
•ecnsed  baa  committed  a  particular  criminal  act,  to  the  jury  in  R,  t.  Turner,  6  How,  St.  IV.,  013, 
«Tid«ice  of  his  general  good  character  is  obvious-  R.  v.  Nur  Mahomfd.  8  H..  223.  at  p.  227  (188S) 
If  entitled  to  little  weight,  unless  some  reasonable  [no  importance  can  Ih-  attached  to  evidence  of 
doubt  exists  as  lo  his  gnilt ;  and,  therefore.  In  this  kind  when  the  case  against  the  accused  It 
thK  event  alone  wSI  the  jury  be  advised  to  act  olear.] 

apon  such  evidence."     Taylor,  Kv.,   J  3S1  ;  H*  (3)  Stephen's    Gtmeral    View  of   (kt   Criminal 

sbo  Norton,  Ev..  231,  in  which  the  case  is  given  Law  of  Bngland,  pp.  811,  312  (  and  «u  Best,  Bv., 

af  an  Irish  Jodge  who  summed  op  thus  ° '  Gentle-  1262;    Taylor,    Bv..    351;    Wharton.    Cr.    Bv., 

iBca  of  the  Jory.  there  stands  a  boy.  of  most  ex-  {  66. 
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intention.  Where,  on  the  other  hand  the  intention  is  not  of  the  essence  of 
the  act,  such  evidence  may  be  of  use,  only  if  it  be  doubtful  whether  tbe 
prisoner  was  the  person  who  committed  the  act.(1)  Evidence  of  the  good 
character  of  the  accused  may  be  given  either  by  cross-examining  thft 
witnesses  for  the  prosecution,  or  by  calling  separate  witnesses  on  behalf 
of  the  accused. (2)  This  section  must  be  read  in  conjunction  with  the 
Explanation  to  section  55,  post.  According  to  English  and  American  law 
the  character  proved  must  be  of  the  specific  kind  impeached,  as  honesty 
where  dishonesty  is  charged,  good  character  in  other  respects  being  irrele- 
vant, (3)  and  must  relate  to  a  period  proximate  to  the  date  of  the  charge.  (4) 

Prevloas  By  the  provisions  of  section  54,  evidence  of   bad   character,  except  in 

bad  obarac-  ,gpjy^  jg  inadmissible,  for  a  man's  guilt  is  to  be  established  by  proof  of  the 

facts,  and  not  by  proof  of  his  character.     Such  evidence  might  create  a  pre- 

{'udice  but  not  lead  a  step  towards  substantiation  of  guilt.  This  principle  has 
»een  carried  so  far  that,  on  a  prosecution  for  an  infamous  offence,  evidence 
of  an  admission  by  the  accused,  that  he  was  addicted  to  the  commission  of 
similar  offences,  was  rejected  as  irrelevant.  (5)  This  section  is  in  accordance 
with  English  law,(6)  and  its  provisions  were  followed  in  India  even  before 
the  enactment  of  this  Act.(7)  "  A  man's  general  bad  character  is  a  weak 
reason  for  believing  that  he  was  concerned  in  any  particular  criminal  transac- 
tion, for  it  is  a  circumstance  common  to  him  and  hundreds  and  thousands 
of  other  people,  whereas  the  opportunity  of  committing  the  crime  and  facts 
immediately  connected  with  it  are  marks  which  belong  to  very  few,  perhaps 
only  to  one  or  two  persons.  If  general  bad  character  is  too  remote,  i  fortiori, 
the  particular  transactions,  of  which  that  general  bad  character  is  the  effect, 
are  still  further  removed  from  proof ;  accordingly  it  is  an  inflexible  rule  of 
English  Criminal  Law  to  exclude  evidence  of  such  transactions.  "(8)  It  is 
sufficiently  clear  from  this  section  that  in  criminal  proceedings  the  fact  that  the 
accused  person  has  a  bad  character  is  not  relevant  for  the  purpose  of  raising 
a  general  inference  from  such  bad  character  that  the  accused  person  is  hkdy 
to  have  committed  the  crime  charged. (9) 

This  section,  as  originally  framed,(lO)  allowed  a  previous  conviction  to  be 
in  all  cases  admissible  in  evidence  against  an  accused  person  for  the  purpose 
of  prejudicing  him,  and  in  so  doing  deliberately  departed  from  the  rale  of 

(1)  Fietd,  Ev.,  S63.  (1866);    B,    t.    Betary  Dotaik.  7  W.   R.,  O.^ 

(2)  Cf,  «,  140.  po«<.  7  (1867) ;  B.  t.  P»ooietaiui,  8  W,  B.,  Or..  II 

(3)  Taylor,  Ev.,  {  SSI  ;  Wharton,  Cr.  Et.  (1867) ;  B.  y.  BfhnU  XaA  Bamtiii*,  10  W.  R.. 
1 60.  O.,  17  (I8S8).    [Eridenoe  of  charaoter  tai  pr*- 

(4)  it.  T.  Svtudtm,  U  How.  St.  Tr.,  R96.  tioiu  oondnot  of  »  priuner  bring  niatten  o(  pt*- 
' '  A  man  ■  not  bom  a  knave ;  there  muat  be  time  jadioe,  and  not  direct  eridenoe  of  facts  rderaot 
to  mal(e  him  ao,  nor  is  he  presently  discovered  to  the  charge  against  the  priS'  ner,  ought  not  t» 
after  he  beoomea  one"— A.,  ptr  Lord  Holt.  be  allowed  to  go  to    the  Jnry];  B.  v.  JTsfasa 

(5)  8.  64:  it.  ▼.  Bam  Baron,  8  A..    304,  314  ^Aet'M,  10  W.  R..  Cr.,  39  (1868). 

(1886),  Norton,    Er.,  232;  R.  v,  IWetTlsU,   10  (8)  Stephen's  Gtntml  Vitw  <4  At  Crimhfl  Lmm 

Ckix.,  1 :  Best.  Ev.,  f  267 ;  as  to  evidenoe  in  re-  of  Bnffland,  pp.  309,  310. 

buttal,  Kt  Taylor,  Bv.,  {  362 ;  Best,  Ev..  H  261,  (0)  B.  v.  AHoomtga,  6  Bom.  L.   R..  80t,  Sit 

91  i  the  sabieot  ia  folly  considered  in  B.  v.  ffo»-  (1903),    s.  c,  18  B.,  129  (1903). 

•km,  34  I,  .1.  M.  C,  H7.  (10)  The  original    section    ran    as    foUew: — 

(6)  V.  post ;  and  see  alM>  Taylor,  Ev.,  |  3o2  ;  "In  criminal  proceedings  tke  fad  lial  tu  mc—md 
to  this  general  rule  the  Statute  32  ft  33  Vic.,  cap.  person  kat  b»en  frvncnuly  cammetei  of  aaf  oftmn 
99,  s.  II,  which  aOowa  evidence  of  previous  coo-  w  reieumi ;  but  the  faot  that  he  ha.  a  bad  char- 
victioDs  to  be  given,  in  order  to  prove  guilty  acter  ia  irrelevant  unleaa  evidwace  has  been  giwss 
knowledge  in  oases  of  reoeiving  stolen  goods,  that  he  has  a  good  character,  in  which  esse  ft 
f emu  an  exception.  Taylor,  Ev.,  i  363:  see  £.  becomes  relevant;  B*planali<m. — TMt 
V.  Kartick  C\und»r,  14  C,  721  (1887).  doet    not  apply  to  cases  in  which  the  bad 

(7)8.    T.    Oopn)    Ttiahoiir,  6  W.  R.,    Cr.,  72       of  any  person  is  itself  a  fact  in  Issoe. 
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English  law  already  meiitioned.(l)  The  framen  of  the  Act  gave  as  their 
reason  for  such  departure  that  they  were  unable  to  see  why  a  prisoner  should 
not  be  prejudiced  by  such  evidence  if  it  was  true.(2)  In  consequence  of  the 
decision  of  the  Full  Bench  in  the  case  of  R.  v.  Kartick  Chunder  Dat,(3) 
the  present  section  was  amended  by  Act  III  of  1891,  so  as  to  bring  it  into 
more  general  accordance  with  the  English  law  on  the  same  8abiect.(4) 
And  now  a  previous  conviction  is  not  admissible  against  an  accused  person 
under  tA»»  section,  except  where  evidence  of  bad  character  is  relevant  ;(5)  i.e., 
(a)  when  evidence  of  bad  character  is  admissible  to  rebut  evidence  given  of 
good  character,  for  here  the  accused  challenges  or  invites  enquiry,  and  the 
reply  of  a  previous  conviction  by  the  prosecution  is  fair  and  legitimate 
enough  ;(6)  and  (b)  where  the  fact  of  bad  character  is  itself  a  fact  in  issue, 
namely,  where  the  charge  itself  implies  the  bad  character  of  the  accused. (7) 
Bnt  a  previous  conviction  may  be  admissible  otherwise  than  under  this  section. 
Thus,  firstly,  a  previous  conviction  is  admissible  in  evidence  in  cases  in  which 
the  accused  is  liable  to  enhanced  punishment  on  account  of  having  been 
previously  convicted. (8)  Secondly,  where,  upon  the  trial  of  a  person  accused 
of  an  offence,  the  previous  commission  by  l^e  accused  of  an  offence  is  relevant 
within  the  meaning  of  section  14,  ante,  the  previous  conviction  of  such  person 
is  also  a  relevant  fact.  So  it  has  been  held  that  having  regard  to  the  character 
of  the  offence  under  s.  400  of  the  Penal  Code  (punishment  for  belonging  to  a 
gang  of  dacoits)  previous  commissions  of  dacoity  are  relevant  under  the  four- 
teenth section  ;  and  convictions  previous  to  the  time  specified  in  the  charge  or 
to  the  framing  of  the  charge  are  relevant  under  the  second  explanation  to  that 
section  :  aliter  as  to  aabsequent  convictions.(9)  Thirdly,  a  previous  con- 
viction may  be  admissible  as  a  fact  in  issue  or  relevant  otherwise  than  under 
lection  14or54,  as  for  example,  under  the  eighth  section  as  showing  motive. (10) 


(1)  See  «.  T.  Kartick  Clmider.  UC.,72l  (1887). 
N'ttwitbatMidiiig  the  expreas  proTisions  in  the 
origiiul  aectinn,  the  CaJontta  High  Court  in  the 
evlkr  caw  ^>f  AxAvn  Dtuadlk  v.  R.,  6  C.  788 
(1880).  refused  to  allow  a  previoae  conviction  tn 
be  gireo  in  eridence. 

(2)  See  fim  Stporl  of  the  SeUet  Commitlet 
«  Ae  Kviinet  Bill,  p.  239.  cited  in  S.  v.  Kartick 
(Tiunier,  sapra  at  p.  729.  It  waa  apparently  also 
wniHeied  that  in  such  cases  the  matter  bad  been 
reduoed  to  legal  certainty  by  the  conviction ;  He 
S.T.  Parthtdat.  II  Bom.  H.  a  B..  90  (1874); 
C  ▼.  Am  8ann.  8  A.,  304,  314  (1886) ;  but  a., 
pointed  out  in  Norton,  Et.  231.  the  language  o( 
the  original  seotioo  was  so  wide  as  to  include 
facts  not  releraot  in  any  real  sense  of  the  word  at 
•II.  For  what  bearing  wonld  a  prerions  conric- 
tien  for  tbeft  haTe  on  a  question  of  guilt  on  a 
charge  of  rape  ?  And  see  1  Phill..  Ev.,  006.  10th 
Kd.    Best..  Et..  ;2fi9. 

(3)  14  a.  721  (1887).  8<e  a«  to  the  effect  of  this 
decision  R.  v.  .Vata  Kumar.  1  C.  W.  N.,  146.  148 
(1»»7). 

(4)  (i :  s.  14.  onfc.  Bxplanatioo  (2)  and  Tl- 
lus.  (6)  must  be  considered  in  doaUng  with  the 
•Sect  of  this  amendment  which,  while  remoTing 
the  latitads  relating  to  the  introduction  of  evi- 
deocr  of  prerioas  conviction*  which  prevailed 
under  thii  section  as  it  originalty  stood,  has  yet 
not  made  soeb  prerioas  convictions  wholly  in- 
admissible,  v.  fOtt. 


16)  8.  54,  Bxrlanation  (2)  r/.  the  following 
earlier  cases  as  to  previous  oonvictjona :  B,  v. 
r*o*oorAM  CMontur,  7  W.  R.,  Cr.,  7  (1867);  «. 
V.  Phookkand.  8  W.  B..  Cr.  11  (1867);  R.  v. 
Skiboo  Mundle,  3  W.  B..  Or.,  3S  (lS6fi) :  Bod>un 
Dotadk  v.  R.,  6  C  768  (1880). 

(6)  8.  04,  Norton,  Ev.,  232 ;  in  England  pre- 
vious conviction  is  allowed  to  he  given  in  reply 
in  certain  oases  only  ;  Rcscoe,  Cr.  Ev..  98  ;  Phip- 
son,   Ev..  3rd  Ed..   146:  Steph.     Dig.  Art.  W. 

(7)  S.  54,  Ktplanation  (1).  v.  fOtt. 

(8)  Bee  Cr.  Pr.  Code,  s.  810  [Notwithstand. 
ing  anything  in  this  section,  evidence  of  the 
previous  conviction  may  be  given  at  the  trial 
tor  the  subsequent  offence,  if  the  fact  of  the 
previous  conviction  is  relevant  under  the  pro- 
visions of  the  Indian  Evidence  Act,  1872,  Act 
III  of  1891.  s.  9] ;  Cr.  Pr.  Code,  s.  221  ;  Penal 
Code,  s.  75  ;  Act  Tt  of  1864,  as.  3,  4  (Whipping 
Act) :  Act  V  of  1869,  Art.  117  (Indian  Articles  of 
War);  Cr.  Pr.  Code,  s.  611  (mode  of  proving 
previous  convictions). 

(9)  Jt.  V.  Wo&ajrwnor,  10.  W.N.,  146(1897); 
s.  14  ;  Exflanalim  (2)  and  IlluM.  (6)  [added  by 
Act  III  of  1891,  s.  1] ;  see  p.  102,  ante;  and  note 
(4).  Supra. 

(10)  S.  43,  ante  /see  Illustrations  (e)  and  (/)  ; 
it  cannot  be  said  that  these  two  illustrations  are 
exhaustive,  and  that  in  no  other  cases  except 
those  mentioned  can  a  previous  conviction  be 
relevant ;   this  is  shown  by    Explttnation  (2)  to 
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Where,  with  a  view  of  raising  a  presumption  of  innocence,  witneMCs  to 
good  character  are  called  by  the  defence,  the  prosecution  may  rebut  this  pre- 
sumption either  by  cross-examining  these  witneBse8(l)  as  to  particular  facta  or 
as  to  the  grounds  of  their  belief,  or  by  calling  separate  witnesses  to  prove  the 
bad  character  of  the  accused,  though  such  evidence  is  seldom  resorted  to  in 
English  practice.(2) 

The  present  section  must  be  read  in  conjunction  with  the  ExjJatuttion  to 
section  56,  post.    The  words  ' '  unless  evidence  has  been  given"  are  ambiguoua. 
They  may  refer  either  to  the  evidence  of  witnesses  called  for  the  defence,  or  to 
evidence  elicited  in  cross-examination  from  the  witnesses  for  the  prosecution.(3) 
■xplaiut-  The  section  does  not  apply  to  cases  in  which  the  bad  character  of  any  per- 

***"'  son  is  itself  a  fact  in  issue.(4)    The  first  Bxj)lan<Uion  aims  at  that  class  of  casea 

in  which  the  charge  itself  implies  the  bad  character  of  the  accu8ed.(5)  Under 
the  second  Explanation  a  previous  conviction  is  made  relevant  as  evidence  of  bad 
character.  Therefore,  wnenever  evidence  of  bad  character  is  admissible,  a  pre- 
vious conviction  will  be  admissible,  namely,  to  rebut  evidence  which  has  been 
given  of  good  character,  and  in  cases  under  the  preceding  Exflanation  where 
the  bad  character  is  itself  a  fact  in  issue.  (6)  The  character  of  the  accused  not 
being  a  fact  in  issue  in  the  offence  of  belonging  to  a  gang  of  persons  associated 
for  the  purpose  of  habitually  committing  theft  puni^able  under  section  401  of 
the  Indian  Penal  Code,  evidence  of  bad  character  whether  by  proof  of  previooa 
conviction  or  otherwise  is  inadmi8sible.(7)  A  charge  under  cl.  (/),  s.  110  of 
the  Criminal  Procedure  Code,  cannot  be  proved  by  general  reputation,  but 
there  must  be  evidence  of  the  facts  charged.(8)  It  is  only  in  the  case  of  a  person 
who  is  an  habitual  offender  and  is  called  upon  to  furnish  security  for  good  be- 
haviour that  the  fact  of  his  being  an  habitual  offender  may  be  proved  by  evi- 
dence of  general  repute.  Where  a  person  is  called  upon  to  furnish  security  to 
keep  the  peace  evidence  of  general  repute  cannot  be  made  use  of  to  show  that 
such  person  is  likely  to  commit  a  breach  of  the  peace  or  disturb  the  public  tran- 
quillity or  to  do  any  wrongful  act  that  may  probably  occasion  a  breach  of  the 
peace  or  disturb  the  public  tranquinity.(9)  Upon  the  objection  that  the  evi- 
dence given  before  a  Magistrate  was  not  that  of  "general  repute,"  but  of 
specific  acts  spoken  to  by  witnesses  from  mere  hearsay ;  it  was  held  that  though 
the  evidence  given  was  hearsay  yet  it  amounted  to  evidence  of  repute  and 

•.    14  ;    a.  V.  Saba  ITimwr,  I  C.  W.  N.,  IW,  149  ».  117,  *.,  the  fact  that  a  penoD  U  so  babitml 

(1807).  offender  may  be  proved  by   evidence  ct  gtiuni 

(1)  8.  140,  JKM*,  Taylor,  Ev.,  J  362.  repute.      Sat     Itri  v.    «.,    23  C,   621  (18«6). 

(2)  Taylor,  Bv.,  {  362 ;  thongb  in    Beat,  Ev.,  See  aa  to    Evidence   of    general   repote ;  Itf 
f  202,  oriUciaing  this  practice,  it  ia  aaid  that  wit-  8ingkv.B.,l   All.  L.  J.  616  (1904).  See  abo 
nesaee  to  the  characters  of  parties  are  in  general  Best,  Ev.,  |  268  ;  and  ef.  Act  XXVll  of  1871 
treated      with    great    indulgence — perhaps    too  (Criminal  Tribes), 
much.  (6)  T.  antt,  p.  324  the  amended  section  (tears 

(S)  It  was  held  upon  the  repealed  Statute   14  up     an     olincurity    which    exiited     in    tit  oW 

andl6Vio.,  o.   19,  that  if  a  prisoner's  counsel  '.uction  ;  «e«  Norton,  Ev.,  232. 
elicited,  on  oross-examiuation  from  the  witnesses  (7)  Manlrvra  Parti  v.  R.,  27  C,  139  (IW) : 

for  the  prosecution,  that  the  prisoner  has  borne  s.  t-.,  4  V,.  W.  N.,  967.  sub-mou  Dtcarka  Msis  v. 

a  good  character    a  previous  conviction  might  K.     In  this  case  the  previous  convictiens  «m 

bo  put  in  evidence  against  him  in  like  manner  as  rejected  as  rvidence  of   bad  ekamtltr ,  H  dor* 

if  witnesses  to  character  had  been  called.  B.  v.  not  appear  to  have  been    argued  or  («R9id«Ml 

Oadbury,  8  C.  A  P.,    676 ;  it  was  "  giving  evi-  whether  such  convictions  were  admissible  laiirr 

dence"  within  the  meaning  of  that  Act ;  £.  v.  s.  14  (as  was  held  in  B.  v.   A'«ta    Fakmit,  1  C. 

SMmplon,  S  Den-  O.  O.  R.,  319:  Rosooe,  Cr.  W.  N.,  146  (1897),  which  wm   a   trial  for  «hr 

Bv,,  12th  Ed,,  89.  rommission  of  a  cognate  offence  undar  a  400  of 

(4)  Bxrlaimtion  (1).  the  Penal  Code),  or  nndrr  other  siMstioaarf  tkr 

(5)  Norton,  Ev.,  233;   Field,   Kv.,   366;  e/.  Act,  v.  ante. 
Or,  Pr.  Code,  Ch.  VIII,  relating     to    the   taking  (8)  Kalai  BaUar  v.  ft.,  89  V.,  779  (1»1|. 
of  security  from  persons  of  bad  charaoter  ;  under  (9)  B.  v.  iHtlhyapati,  26  A..  27S  (|9M). 
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that  hearsay  evidence  amounting  to  evidence  of  general  repute  was  admissible 
for  the  purpose  of  proceedings  under  Ch.  VIII  of  the  Criminal  Procedure  Code. 
When  there  is  direct  evidence  of  any  offence  committed  by  a  person  the  action 
taken  against  him  by  way  of  prosecution  is  one  of  a  punitive  character,  but  when 
the  object  of  the  Legislature  is  simply  to  provide  preventive  measures,  evidence 
of  repute  though  hearsay  is  admiH8ible.(l)  The  second  Exjdanation  does  not 
say  that  a  previous  conviction  is  never  relevant  unless  evidence  of  bad  char- 
acter is  relevant  or  is  itself  a  fact  in  issue.  Evidence  that  the  accused  had  been 
previously  convicted  of  the  same  offence  is  admissible  to  show  guilty  knowledge 
01  iDtention.(2) 

Character  of  party  prosecuting. — See  Notet  to  section  155,  clause  (4), 
post. 

65.     In   civil  cases  the  fact  that  the  character  of  any  obaraotw 
exa  on  is  such  as  to  aflect  the  amount  of  damages  which  he  JuimSSSft*^ 
ought  to  receive  is  relevant. 

Explanation: — In  sections  52,  63,  54  and  55,  the  word 
'character'  includes  both  reputation  and  disposition  ;  but 
[except  as  provided  in  section  64]  (3)  evidence  may  be  given 
only  of  general  reputation  and  general  disposition,  and  not 
of  particular  acts  by  which  reputation  or  disposition  were 
shown. 

Principle. — In  suits  in  which  damages  are  claimed,  the  amount  of  the 
damages  is  a  fact  in  issue.(4)  Therefore,  if  the  character  of  the  plaintiff  is 
such  as  to  affect  the  amount  of  damages  which  he  ought  to  receive,  such  char- 
acter becomes  relevant  for  the  purpose  of  the  determination  of  that  fact  in 
isBue.  As  to  the  reasons  for  the  definition  given  of  the  term  '  character,'  gee 
Notes,  post. 

*.  3  {StUvant.)  of  damagM.) 

*.  18  {Faet»  Unding  to  dtttrmln*  l/uamoimt      b.  140  (  Wiltuuet  to  eharaat»r.) 

Steph.  Di(;.,  Art.  67 ;  Taylor,  Bt.,  B  366—382 ;  Mayne  on  DamaKea,  467—467 ;  Koeooe, 
N.-P.  Bt.,  87    Wharton,  Bv.,  H  47— S6.    Wigmore,  Bv.,  {  1608,  tt  ttg. 

OOMMBNTART. 

In  a  suit  for  damages,  evidence  of  the  character  of  the  plaintiff,  if  it  affects  obaractar 
(that  is,  increases  or  dimini8hes){5)  the  amount  of  damages  which  he  ought  to  d^^,^SJi*°* 
receive  is  relevant  under  this  section.  According  to  the  section  the  person 
whose  character  is  made  relevant  is  the  person  who  is  to  receive  the  damages. 
In  England  evidence  impeaching  the  previous  general  character  of  the  wife  or 
daughter,  in  regard  to  chastity,  is  admissible  in  a  petition  by  the  husband  for 
damages  on  the  ground  of  adultery  or  in  an  action  by  the  father  for  seduction. 
And  in  these  cases  not  only  is  evidence  of  general  bad  character  admissible 
in  mitigation  of  damages,  but  the  defendant  may  even  prove  particular  acts  of 
immorality  or  indecorum.(6)     But  in  such  a  suit  for  damages  for  adultery  or 


(1)  R.  y.   Haofi  Fukhani,  «  Bom.  L.  R.,  34  III  of  1801,  s.  7. 

(!«»).  (4)  T.onte,  p.  61. 

(J)  ft.  ».  Attoonuya,  A  Bom.  L.   R.,   806,819,  (fl)  Norton,  Ev.,  233;  Tuyior,  Ev.,  $  350. 

8S1  (IMH),  te  u,  14,  16,  ante.  {«)  Taytor.  Ev.,  f    366,  and  oa«ea  thcrr  i-itcd. 

(3)    IVi  word*  Mid  figurna  in  brackets  in   the  Componnation  in  sncb  casM  ii  in  reality  nought 

«ptan>i/ir>i>  to  thi»  metioD  were  inserted  by  Act  for  the  pain  which  the  defendant  has  causfd  the 
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seduction  evidence  of  the  character  of  the  wife  or  daughter  will  not  be  admissible 
under  the  present,  though  perhaps  it  may  be  so  under  the  twelfth  section  of  this 
Act,  because  in  such  cases  the  character  is  that  of  a  third  person  and  the  person 
who  is  to  receive  the  damages  is  not  the  person  whose  cnaracter  would  afiect 
the  amount  of  damages  to  be  recovered. (1)  Character  may  be  admissible  in 
mitigation  of  damages,  in  the  following,  amongst  other,  cases  (a)  Breach  of 
promise  of  marriage.(i)  Promises  must  be  kept  to  persons  of  bad  character 
as  well  as  to  those  of  good  character.  But  when  a  woman  claims  that  her 
character  has  been  damaged,  and  her  feelings  crushed  by  such  breach  of 
promise,  then  in  mitigation  of  damages  it  may  be  shown  that  she  had  no  char- 
acter to  be  hurt  by  the  breach  and  no  feelings  that  would  be  particularly 
shocked,  {h)  Defamation.  It  has  been  much  discussed  and  is  not  now  clear, 
whether,  in  an  action  for  defamation,  evidence  impeaching  the  plaintiff's  pre- 
vious general  character,  and  showing  that  at  the  time  of  the  publication,  he 
laboured  under  a  general  suspicion  of  having  been  guilty  of  the  charge  imput- 
ed to  him  by  the  defendant,  is  admissible  as  affecting  the  question  of  dama- 
ges.(3)  The  English  rule,  as  gathered  from  the  case-law,  has  been  stated  to 
be  that,  in  civil  cases,  the  fact  that  a  person's  general  reputation  is  bad,  mar, 
it  seems,  be  given  in  evidence  in  reduction  of  damages  ;  but  evidence  of  ru- 
mours that  his  reputation  was  bad,  and  evidence  of  particular  facts  showing 
that  his  disposition  was  bad,  cannot  be  given  in  evidence. (4)  The  plaintiff's 
general  character  is  in  issue  in  this  action  and  the  defendant  may  show  that 
the  plaintiff's  reputation  has  sustained  no  injury,  because  he  had  no  reputa- 
tion to  lose,  (c)  Petitions  for  damages  for  aduUery.  The  husband's  general 
character  for  infidelity  may  be  proved,  for  in  such  a  case  he  can  hardly  com- 
plain of  the  loss  of  that  society  upon  which  he  has  himself  placed  so  little 
valne.(5) 

In  aggravation  of  damages  the  plaintiff  cannot,  according  to  English  rule, 
give  evidence  of  general  good  character,  unless  counter-proof  has  been  first 
offered  by  the  defendant ;  for  until  the  contrary  appear,  the  presumption  of 
law  is  already  in  his  favour.(6) 

Meantos  of  The  Act  includes  in  the  term  '  character'  both  reputation  and  disposition, 

'ciumoter.'  ^^^  ^bus  departs  from  the  English  law,  according  to  which  character  is  confin- 
ed to  reputation  only.  The  subject  is  considered  at  length  in  R.  v.  Rovlon.{l) 
The  Indian  Legislature  has  adopted  the  opinion  of  Erie,  C.  J.,  and  Willes,  J., 
in  that  case,  who  held  that  evidence  of  character  extended  to  disposition  as  weD 
as  reputation  ;  and  of  Taylor,(8)  who  says  that  the  ruling  of  the  majority  in 
this  case  rests  more  upon  authority  than  reason.(9) 

pUintiff    to    nuffer    by    disgracing    tbe    latter'i  tjon  would  be  the  ooly  admiuible  evidenm  ander 

fiunily  and  ruining  his  domestic  happiness.     The  this    section);  »u  Ftiipson,  Et.,  3fd  Ed.,    147; 

damages  should  therefore  be  commensurate  with  Seott  T.  8amp»m,  L.  R.  8  Q.  B.  D..  491 ;  Waoi 

thill   pain,   which    must  vary  according    as  the  t.  D»T»am,  21  Q.  B.  D.,  001  ;  Field,  Ev.,  Sfi6. 
character  of  wife  or  daughter  had  been  previously  (4)    Steph.  Dig.,  Art.  S7  ;  see  8eM  T.  8umf- 

unblemished  or  otherwiw.     lb.  mm,  L.  R.,  8  V.  B.  D.,  491.  in  which  all  the  older 

(1)  Field,  Et..  366.  ''The  person  whose  cases  are  examined  in  the  judgment  of  Oare. 
character  is  in  question  is  therein  assumed  to  be  J..  Wharton,  Et.,  {  53. 

the  same  as  the  person  who  claims  damages."  lb.  (6)    Taylor,  Ev.,  }  358.  - 

(2)  Taylor,  Ev..  {358;    Wharton,     Ev.,  {  52.  (6)    Taylor,  Ev.,  {  262;  Jona  v.  Jamtt,    18 

(3)  lb. :  1 350,  9th  Ed.  (1896),  and  cases  there  L.  T.  N.  S.,  243;  Ntneotl  t.  NamcaU,  33  L.  J 
Cited.  {{  369—360  .\.,  8th  Ed.;  where  the  P.  &  M.,  61;  in  Field,  Ev.,  367,  itissnggnledthat 
author  appears  to  be  of  the  opinion  that  the  it  may  be  that  this  rule  will  be  affected  by  tlie 
weight    of    authority     inclines     in     favour    of  above  section. 

ndmisBibility    of  this    evidence,    and  points  out  (7)     I.  L.  ft  C.  520;  10  Cox.,  26. 

that  the    arguments  i^inst    admissibility    have  (8)    Taylor,  Ev..  {  360;  see  Stoph.  Dig.,  pp. 

little  force   when  evidence  is    offered    merely  of  178.  179. 

gen.-ral  reputation  (which,  with  general  disposi-  (9)     Norton,  Ev.,  334. 
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There  is  a  distinction  between  'character'  and  'reputation;'  '  char- 'B*pnta- 
scter '  fflgnifjing  the  reality  and  reputation  what  merely  is  reported  or  *'•"• ' 
andenstooid  from  report,  to  be  the  reality  about  a  perHon.(l)  '  Reputation  ' 
means  what  is  thought  of  a  person  by  others  and  is  constituted  by  public 
opinion ;  it  is  the  general  credit  which  a  man  has  obtained  in  that  opinion. (2) 
When  a  man  swears  that  another  has  a  good  character  in  this  sense  ne  means 
that  he  has  heard  many  people,  though  he  does  not  particularly  recollect  what 
people,  speak  well  of  him,  though  he  does  not  recollect  all  that  they  said. (3) 
One  consequence  of  the  view  of  the  subject  taken  by  English  law  is  ' '  that  a 
witness  may  with  perfect  truth  swear  that  a  man,  who  to  his  knowledge  has 
been  a  receiver  of  stolen  goods  for  years  has  an  excellent  character  for  honesty, 
if  he  has  had  the  good  luck  to  conceal  his  crimes  from  his  neighbours.  It  is 
the  essence  of  successful  hypocrisy  to  combine  a  good  reputation  with  a  bad 
disposition,  and  according  to  R.  v.  Rowlon  the  reputation  is  the  important 
matter.  The  case  is  seldom  if  ever  acted  upon  in  practice.  The  question  always 
put  to  a  witness  to  character  is.  What  is  the  prisoner's  character  for  honesty. 
morality  or  humanity  ?  as  the  case  may  be  :  nor  is  the  witness  ever  warned 
that  he  is  to  confine  his  evidence  to  the  prisoner's  reputation.  It  would  be 
no  easr  matter  to  make  the  common  run  of  witnesses  understand  the  dis- 
tinction. "(4) 

'  Disposition  '  comprehends  the  springs  and  motives  of  actions,  is  per-  •  otspo«t- 
manent  and  settled,  and  respects  the  whole  frame  and  texture  of  the  mind. (5)  ""''■ 
When  a  man  swears  that  another  has  a  good  character  in  this  sense,  he  gives 
the  result  of  his  own  personal  experience  and  observation  or  his  own  individual 
opinion  of  the  prisoner's  character  as  is  done  by  a  master  who  is  asked  by  another 
for  the  character  of  his  8ervant.(6)  From  this  section  it  thus  appears  that 
here  are  two  forms  in  which  a  question  as  to  character  may  be  put  to  a 
witness.  So  if  an  accused  be  charged  with  theft  a  witness  to  character  might 
be  asked  either — What  was  the  gt^neral  reputation  of  the  accused  for  honesty  ? 
or  he  might  be  asked — Was  the  accused  generally  of  an  honest  disposition  ? 
These  two  questions  differ  very  widely.  The  witness  would  answer  one  from 
what  was  generally  known  about  the  accu.<ied  in  the  neighbourhood  where  he 
lived ;  but  he  would,  or  might,  answer  the  second  from  his  own  special  know- 
ledge of  the  accused. (7) 

In  either  case  evidence  may  be  given  only  of  general  reputation  and  gene-  Both  most 
nrf  disposition.  Both  lie  in  the  general  habit  of  the  man  rather  than  in  parti-  s*"*™ 
cnlar  acts  or  manifestations.  When  it  is  said  that  the  reputation  must  be 
general,  it  is  meant ' '  that  the  community  as  a  whole  must  be  agreed  on  this 
opinion  in  order  that  it  may  be  regarded  as  a  reputation.  If  the  estimates 
vary  and  public  opinion  has  not  reached  the  stage  of  definite  harmony,  .the 
opinion  cannot  be  treated  as  sufficiently  trustworthy.  On  the  other  hand  it 
must  be  impossible  to  exact  unanimity,  for  there  arc  always  dissenters.  To 
define  precisely  that  quality  of  public  opinion  thus  commonly  described  as 

general  is  therefore  a  difficult  thing there  is  on  this  subject   often 

an  attempt  at  nicety  of  phrase  which  amounts  in  effect  to  mere  quibbling, 
because  the  witness  will  not  ordinarily  appreciate  the  discriminations.     Such 


(U    Ptr  Dnrfee.  0.  J.,  io   SMe  t.  Wilmn.  \f>  (4)    .Stepli.  Dig.,  p.  179. 

R.  I.,  ISO;  I  AII..416(Amer.);  Me  Wigmorr.  Ev.,  (5)     Field,  Ev..  .157.  citing  fr»bb'»  Synoiiynm. 

1 1808,  It  teq.  (6)    Taylor,  Ev.,  $  380. 

(2)  Taylor.  Ev.,  {  380  ;  Wharton,  Ev.,  §  49.  (7)  Mnrkby,  Ev.,  4S,  46.  In  tlie  leading  caw 
"  It  1*  poarible  for  a  man  to  bare  a  fair  reputation  R.  v.  Rowlon,  1  L.  &  C.  52(i.  gupra,  there  was,  a^ 
wlM  ha*  not  in  realitr  a  good  dtaracUr  ;  although  already  stated  a  difference  of  opinion  omongat 
men  of  reallr  good  dmracter  are  not  likely  to  hare  the  .lodges  as  to  which  of  these  two  was  tlie  pro- 
a  bad repaioMon."  Crabb's  Synonyms,  .''ee  Rni  per  form  of  question:  strong  rea»on»  are  given  in 
/<ri  v.  JJ.,  23  C,  821  (I89S).  favour  of  both;  and    no  doubt  this  is    wliy  the 

(3)  Steph.  Dig.  p.  18|.  Act  admits  both,  ih. 
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requirements  of  definition  should  be  avoided  as  unprofitable." (1)  When 
evidence  of  character  is  offered,  it  must  be  confined  to  general  character ;  evi- 
dence of  particular  acts,  as  of  honesty,  benevolence,  or  the  like,  are  not  receiv- 
able. ' '  For,  although  the  common  reputation  in  which  a  person  is  held  in 
society  may  be  undeserved,  and  the  evidence  in  support  of  it  must  from  its  very 
nature,  be  indefinite,  some  inference  varying  in  degree  according  to  ciroum- 
stances,  may  still  fairly  be  drawn  from  it ;  since  it  is  not  probable  that  a  man, 
who  has  uniformly  sustained  a  character  for  honesty  or  humanity,  will  forfeit 
that  character  by  the  commission  of  a  dishonest  or  a  cruel  act.  But  the  mere 
proof  of  isolated  facts  can  afford  no  such  presumption.  '  None  are  all  evil,' 
and  the  most  consummate  villain  may  be  able  to  prove,  that  on  some  occariom 
he  has  acted  with  humanity,  fairness  or  honour."(2)  Negative  evidence  such 
as  "  I  never  heard  anything  against  the  character  of  the  man"  is  cogent 
evidence  of  good  character,  because  a  man's  character  is  not  talked  about, 
till  there  is  some  fault  to  be  found  with  it.(3)  The  words  and  figures  inserted 
in  the  Brplanation  by  Act  III  of  1891  were  so  inserted  because,  by  section  61, 
in  certain  cases,  a  previous  conviction  which  is  a  particular  act  by  which 
character  is  shown,  is  made  admissible.  And  further,  particular  acts  may  b* 
relevant  when  the  bad  character  is  itself  a  fact  in  issue.(4) 

(1)    Wigniore,  Kv.,  §  1812.  Wigmore,  Ev..  }  1014. 

(3)  III.,  i  361.  (4)  r.  ante,  notob  to  88.  S3,  M. 

(3)  K.  V.  Kowlna,    1   L.,  &  C,  620,  638,  63»; 
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PART  II. 

ON    PROOF. 

Onb  of  the  main  features  in  the  Act  consists  in  the  distinction  drawn  by 
it  between  the  rdevancy  of  facts  and  the  mode  of  proving  fact8.(l)  Its  first 
part  deals  with  the  relevancy  of  facts  or  with  the  answer  to  the  question  '  what 
facta  may  you  prove  ?  '  while  the  present  part  proceeds  to  enact  rules  as  to  the 
manner  in  which  a  fact,  when  relevant,  is  to  be  proved.(2)  "  This  introduces 
the  question  of  proof.  It  is  obvious  that,  whether  an  alleged  fact  is  a  fact  in 
issue  or  a  collateral  fact,  the  Court  can  draw  no  inference  from  its  existence 
till  it  believes  it  to  exist ;  and  it  is  also  obvious  that  the  belief  of  the  Court  in 
the  existence  of  a  given  fact  ought  to  proceed  upon  grounds  altogether  in- 
dependent of  the  relation  of  the  fact  to  the  object  and  nature  of  the  proceeding 
in  which  its  existence  is  to  be  determined.  The  question  is  whether  A  wrote 
a  letter.  The  letter  may  have  contained  the  terms  of  a  contract.  It  may  have 
been  a  libel.  It  may  have  constituted  the  motive  for  the  commission  of  a  crime 
by  B.  It  may  supply  proof  of  an  alibi  in  favour  of  ^4 .  It  may  be  an  admission 
or  a  confession  of  crime  ;  but  whatever  may  be  the  relation  of  the  fact  to  the 
proceeding,  the  Court  cannot  act  upon  it  unless  it  believes  that  A  did  write  the 
letter,  and  that  belief  must  obviously  be  produced,  in  each  of  the  cases  mention- 
ed, by  the  same  or  similar  means.  If,  for  instance,  the  Court  requires  the  pro- 
duction of  the  original  when  the  writing  of  the  letter  is  a  crime,  there  can  be 
no  reason  why  it  shoidd  be  satisfied  with  a  copy  when  the  writing  of  the  letter 
is  a  motive  for  a  crime.  In  short,  the  way  in  which  a  fact  should  be  proved 
depends  on  the  nature  of  the  fact  and  not  on  the  relation  of  the  fact  to  the  pro- 
ceeding. The  instrument  by  which  the  Court  is  convinced  of  a  fact  is  evidence. 
It  is  often  classified  as  being  either  direct  or  circumstantial.  We  have  not 
adopted  this  classification.  If  the  distinction  is  that  direct  evidence  establishes 
as  fact  in  issue,  whereas  circumstantial  evidence  establishes  a  collateral  fact, 
evidence  is  classified,  not  with  reference  to  its  essential  qualities,  but  with 
reference  to  the  use  to  which  it  is  put ;  as  if  paper  were  to  be  defined,  not  by 
reference  to  its  component  elements,  but  as  being  used  for  writing  or  for  print- 
ing. We  have  shown  that  the  mode  in  which  a  fact  must  be  proved  depends 
on  its  nature,  and  not  on  the  use  to  be  made  of  it.  Evidence,  therefore, 
should  bo  defined,  not  with  reference  to  the  nature  of  the  fact  which  it  is  to 
prove,  but  with  reference  to  its  own  nature.  Sometimes  the  distinction  is 
stated  thus  :  direct  evidence  is  a  statement  of  what  a  man  has  actually  seen 
or  heard.  Circumstantial  evidence  is  something  from  which  facts  in  issue  are 
to  be  inferred.  If  the  phra.se  is  thus  used,  the  word  evidence  in  the  two  phrases 
(direct  evidence  and  circumstantial  evidence)  opposed  to  each  other,  has  two 
different  meanings.  In  the  first,  it  means  testimony  ;  in  the  second,  it  means 
a  fact  which  is  to  serve  as  the  foundation  for  an  inference.  It  would  indeed 
be  quite  correct,  if  this  view  is  taken,  to  say  circumstantial  evidence  must  be 
proved  by  direct  evidence.  This  would  be  a  most  clumsy  mode  of  expression, 
but  it  shows  the  ambiguity  of  the  word  '  evidence,'  which  means  either — (o) 
words  spoken  or  things  produced  in  order  to  convince  the  Court  of  the  exis- 
tence of  facts  ;  or  (6)  facts  of  which  the  Court  is  so  convinced  which  suggest 

(1)  Se*  Prooaedingp  in  Coonoil  on  the  Evidence  (2)  Draft  Report  of  the  8o!eot  Committee,  on 

Kn,  tltt  Man^  1S7I.  the  Bvidencp  Bill  {OatfUe  of  India,  Ju!y  1,  1871). 
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some  inference  as  to  other  facts.  We  use  the  word  '  evidence  '  in  the  first 
of  these  senses  only,  and  so  used  it  may  be  reduced  to  three  heads  : — (a)  oral 
evidence  ;  (b)  documentary  evidence  ;  (c)  material  evidence."(l) 

In  the  first  place,  the  fact  to  be  proved  may  be  one  of  so  much  notoriety 
that  the  Court  will  take  judicial  notice  of  it;  or  it  may  be  admitted  by  the 
parties.  In  either  of  these  cases  no  evidence  of  its  existence  need  be  given. 
Chapter  III,  which  relates  to  judicial  notice,  disposes  of  this  subject.  It  is  taken 
in  part  from  Act  II  of  1855,  in  part  from  the  Commissioner's  draft  bill,  and  in  part 
from  the  Law  of  England.  If  proof  has  to  be  given  of  any  facta,  it  may  be  so 
given  by  either  oral,  or  documentary  evidence.  The  Act  accordingly  proceeds 
in  Chapters  IV  and  V  to  deal  with  the  peculiarities  of  each  of  these  kinds  of 
evidence. 

With  regard  to  oral  evidence,  it  is  provided  that  it  must  in  all  cases  what- 
ever, whether  the  fact  to  be  proved  is  a  fact  in  issue  or  collateral  fact,  be  direct. 
That  is  to  say,  if  the  fact  to  be  proved  is  one  that  could  be  seen,  it  must  be  proved 
by  some  one  who  says  he  saw  it.  If  it  could  be  heard,  by  some  one  who  says 
he  heard  it ;  and  so  with  the  other  senses.  It  is  also  provided  that,  if  the  fact 
to  be  proved  is  the  opinion  of  a  living  and  producible  person,  or  the  grounds 
on  which  such  opinion  is  held,  it  must  be  proved  by  the  person  who  holds  that 
opinion  on  those  groimds.  if,  however,  the  fact  to  be  proved  is  the  opinion  of 
an  expert  who  cannot  be  called  (which  is  the  case  in  the  majority  of  cases  in  this 
country),  and  if  such  opinion  has  been  expressedinanypublished  treatise,  it  may 
be  proved  by  the  production  of  the  treatise.  This  provision  taken  in  connec- 
tion with  the  provisions  on  relevancy  contained  in  Chapter  II,  sets  the  whole 
doctrine  of  hearsay  in  a  perfectly  plain  light,  for  their  joint  efiect  is  this  :— 

(a)  the  sayings  and  doings  of  third  persons  are,  as  a  rule,  irrelevant,  so 
that  no  proof  of  them  can  be  admitted  ; 

(6)  in  some  excepted  cases  they  are  relevant ; 

(c)  every  act  done,  or  word  spoken,  which  is  relevant  on  any  ground, 
must  (if  proved  by  oral  evidence)  be  proved  by  some  one  who  saw 
it  with  his  eyes,  or  heard  it  with  his  own  ears. 

With  regard  to  the  Chapters  which  relate  to  the  proof  of  fskcts  by  docu- 
mentary evidence,  and  the  cases  in  which  secondary  evidence  may  be  atkoitted, 
the  Act  has  followed  with  few  alterations,  the  previously  existing  law.    The 
general  rule  is  that  primary  evidence  must,  if  possible,  be  given,  subject  to 
certain    exceptions   in  favour  of  '  public  documents.'     Chapter  V   further 
contains  certain  presumptions,  which  in  almost  every  instance  will  be  true — as 
to  the  genuineness  of  certified  copies,  gazettes,  books  purporting  to  be  published 
at  particular  places,  copies  of  depositions,  &c.(2)    Two  sets  of  presumptions  will 
sometimes  apply  to  the  same  document.     For  instance,  what  purports  to  be  a 
certified  copy  of  a  record  of  evidence  is  produced.     It  must,  by  section  76, 
be  presumed  to  be  an  accurate  copy  of  the  record  of  evidence.     By  section  80 
the  facts  stated  in  the  record  itself  as  to  the  circumstances  under  which  it  was 
taken,  e.  g.,  that  it  was  read  over  to  the  witness  in  a  language  which  he  under- 
stood, must  be  presumed  to  be  true. (3)    Lastly,  Chapter  VI  deals  with  cer- 
tain cases  in  which  writings  are  exclusive  evidence  of  the  matters  to  which 
they  relate.(4) 
Th«  nUw             (a)  Judicial  notice  :  facts  admitted,. — Certain  facts  are  so  notorious  in  tbeiii- 
to^«y^  selves,  or  are  stated  in  so  authentic  a  manner  in  well-known  and  accessible  pnb- 
<gg)>*         lications,  that  they  require  no  proof .    The  Court,  if  it  does  not  know  them, 
auurlsaO. 

(1)  Draft  lUport  of  the  Select  Committee  (OmteUt  of  Irulia,  July  I.  1871). 
(GtutUt  <4  India.  July  1,  1871);  «M  «•  to  msterikl  (8)  Steph.  Intntd..  170b  171. 
evidenoe,  ante,  pp.  19^  18.                                                  (4)  lb. 

(2)  Draft   Report    of    the    Seleot   Committee 


Digitized  by 


Google 


FBOOr.  335 

inform  itself  upon  them  without  formally  taking  evidence.  These  facts  are 
uid  to  be  judicially  noticed.  Further,  facts  which  are  admitted  need  not  be 
proved,  (b)  Oral  evidence.  All  facts,  except  the  contents  of  documents, 
may  be  proved  by  oral  evidence  which  must,  in  all  cases,  be  direct.  That  is, 
it  must  consist  of  a  declaration  by  the  witness  that  he  perceived  by  his  own 
senses  the  fact  to  which  he  testifies,  (c)  Documents.  The  contents  of  documents 
must  be  proved  either  by  the  production  of  the  document,  which  is  called  pri- 
mary evidence,  or  by  copies  or  oral  accounts  of  the  contents,  which  are  called 
secondary  evidence.  Primary  evidence  is  required  as  a  rule,  but  this  is  subject 
to  seven  important  exceptions  in  which  secondary  evidence  may  be  given. 
The  most  important  of  these  are  (a)  cases  in  which  the  document  is  in  the 
possession  of  the  adverse  party,  in  which  case  the  adverse  party  must  in 
general  (though  there  are  several  exceptions)  have  notice  to  produce  the  docu- 
ment before  secondary  evidence  of  it  can  be  given  ;  and  (b)  cases  in  which  certi- 
fied copies  of  public  documents  are  admissible  in  place  of  the  documents  them- 
selves. (<Q  Presumptions  as  to  documents.  Many  classes  of  documents  which 
are  defined  in  the  Act  are  presumed  to  be  what  they  purport  to  be,  but  this 
presumption  is  liable  to  be  rebutted,  (c)  Writings  when  exdusive  evidence. 
When  a  contract,  grant,  or  other  disposition  of  property  is  reduced  to  writing, 
the  writing  itself,  or  secondary  evidence  of  its  contents,  is  not  only  the  best, 
but  is  the  only  admissible  evidence  of  the  matt«r  which  it  contains.  It  can- 
not be  varied  by  oral  evidence,  except  in  certain  specified  cases. 

It  is  necessary  in  applying  these  general  doctrines  in  practice  to  go  into 
considerable  detail,  and  to  introduce  provisos,  exceptions,  and  qualifications 
wWch  are  mentioned  in  the  following  sections.(l) 

(1)  Steph.  Introd.,  170,  171. 
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CHAPTER  III. 

Facts  which  nksd  not  br  pboved; 

All  facta  in  issue  and  relevant  facts  must,  as  a  general  role,  be  proved  bj 
evidence,  that  is,  by  the  statements  of  witnesses,  admissions  or  confessions  of 
parties,  and  production  of  documents.(l)  To  this  general  rule  there  are  two 
exceptions  which  are  dealt  with  by  this  chapter,  viz.:  (a)  facts  judicially  notice- 
able ;  (b)  facts  admitted.     Neither  of  these  classes  of  facts  need  be  proved.(2) 

SSffll  ^^**"'  Of  the  private  and  peculiar  facts,  on  which  the  cause  depends,  the  Judge 

notioMtbie.  is  (as  in  trials  by  jury,  the  jury  are)  bound  to  discard  all  previous  knowledge ; 
but  it  is  in  the  nature  of  things  that  many  general  subjects  to  which  an  ad- 
vocate calls  attention  should  be  of  so  universal  a  notoriety  as  to  need  no 
proof.  (3)  Certain  facts  are  so  notorious  in  themselves,  or  are  stated  in  so 
authentic  a  manner  in  well-known  and  accessible  publications,  that  they 
require  no  proof.  The  Court,  if  it  does  not  know  them,  can  inform  itself  upon 
them  without  formally  taking  evidence.  These  facts  are  said  to  be  judicially 
noticed. (4)  '  Universal  notoriety'  is  a  term  which  is  vague  and  scarcely 
susceptible  of  definition.  "  It  must  depend  upon  many  circumstances ;  in  one 
case  perhaps  upon  the  progress  of  human  knowledge  in  the  fields  of  science,  in 
another  upon  the  extent  of  information  on  the  state  of  foreign  countries,  and 
in  all  such  instances  upon  the  accident  of  their  little  known  or  having  been 
publicly  communicated."  "  Still  more  must  the  limits  vary  (in  reality,  though 
perhaps  not  so  apparently)  according  to  the  extent  of  knowledge  and  previous 
habits  of  the  Judge.  One  who  had  made  chemistry  his  study,  would  not  need 
the  accumulated  opinions  of  scientific  chemists ;  one  to  whom  a  foreign 
language  was  familiar,  would  read  a  document  without  translations,  or  com- 
ments ;  one  who  had  resided  in  India,  would  hear  and  speak  of  the  customs 
there,  as  matters  of  course.  Other  Judges  might,  with  proper  diffidence, 
require  evidence  on  which  they  could  rely ;  but  after  all  it  is  obvious  that  there 
are  many  subjects  on  which,  were  it  not  for  the  learning  of  the  Judge,  any 
quantity  of  evidence  would  fail  of  supplying  the  defect."(5)  The  list  of 
matters  made  judicially  noticeable  by  section  57  is  not  complete.(6)  It 
may  be  doubted  whether  an  absolutely  complete  list  could  be  formed,  as  it  is 
practically  impossible  to  enumerate  everything  which  is  so  notorious  in  itself, 
or  so  distinctly  recorded  by  public  authority,  that  it  would  be  superfluous  to 
prove  it.(7) 

The  English  Courts  take  judicial  notice  of  numerous  facts,  which  it  is  there- 
fore unnecessary  to  prove.  Theoretically,  all  facts  which  are  not  judiciaUy 
noticed  must  be  proved  ;  but  there  is  an  increasing  tendency  on  the  part  of 
Judges  to  import  into  cases  heard  by  them  their  own  general  knowledge  of 
matters  which  occur  in  daily  life.(8) 

J^jli^  These  need  not  be  proved.(9)    And  obviously  so  for  a  Ck)urt  has    to  tiy 

the  questions  on  which  the  parties  are  at  issue,  not  those  on  which  thev  am 

(1)  See  p.  IS.  anlt,  (6)  Orealey.  Et..  390,  S96  |  and  T. 

(S)  Be.   56,  68.  396—420. 

(3)  Qrealey,   Et..  395 ;  WharUm.  Bv.,  {  ZTC,  (0)  «.  notet  to  1.  67.  pel. 
'■*  <e9.                                                                                    (7)  Stoph.  Dig.,  p.  170, 

(4)  Stepb.   Introd.,    170.    Aae    Wigmore.  Ev.,  (8)  Powell,  Ev.,  33ft 
»  SM5.                                                                                        (9)  8.,  68.  pott. 
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agreed.(I)    Facts  may  be  so  admitted  (a)  bv  agreement  at  the  hearing,    or  (b) 
before  the  hearing,  or  (c)  by  the  pleadings.(2) 

(a  &  b).  It  often  happens  that  it  is  advisable  for  each  party  to  waive  the 
necessity  of  proof,  and  to  admit  certain  facts  insisted  upon  by  the  other,  but 
insufficiently  proved  by  the  pleadings.  This  may  be  either  for  the  purpose  of 
mutually  avoiding  the  expense  and  delay  of  a  commissicn  for  examining  wit- 
nesses, or  for  the  sake  of  respectively  purchasing  advantages  by  concessions  ; 
or  of  saving  some  expense  to  the  estate  ;  or  there  may  be  a  mixture  of  these 
and  other  motives.(3)  There  is  no  provision  in  the  Indian  Law  of  Procedure, 
as  in  England,  for  enabling  one  party  in  a  suit  to  call  upon  the  other  to  admit 
a  fact,  other  than  the  genuineness  of  a  document,  (4)  and  in  the  event  of  the 
other  party  not  doing  so  to  throw  upon  him  the  expense  of  the  proof.  Some 
such  provision  might  be  a  useful  addition  to  the  Code,  and  a  clause  to  this 
effect  was  proposed  when  the  Code  of  1877  was  drafted.  It  was,  however, 
probably,  considered,  to  be  too  much  in  advance  of  the  general  intelligence ; 
and  section  117  of  the  Code  now  provides  that  at  the  first  hearing  the  Court 
shall  ascertain  from  the  parties  what  facts  they  respectively  admit  or  deny.  (5) 
There  is.  however,  nothing  to  prevent  such  a  notice  being  given.  And  if  the 
parties  either  upon  such  notice,  or  without  such  notice,  agree  in  writing  to 
admit  a  fact,  the  latter  need  not  to  be  proved.(6)  If  the  party  to  whom  such 
a  notice  is  given  does  not  agree  to  admit  the  fact  in  question,  the  Court  may 
possibly,  where  the  circumstances  so  warrant,  take  that  matter  into  consider- 
ation in  dealing  with  the  costs  of  the  suit  or  application. 

(c).  The  function  of  admissions  made  on  the  pleadings  is  to  limit  the 
issues  and  therewith  the  scope  of  the  evidence  admissible. (7)  But  the  effect 
given  in  the  English  Courts  to  admissions  on  the  pleadings  has  always  been 
greater  than  that  given  to  admissions  in  the  less  technical  pleadings  in  the 
Courts  in  India.  (8)  The  function  of  pleadings  in  narrowing  the  issues  and 
limiting  the  number  of  facts  which  it  is  necessary  to  prove  is,  in  India,  mainly 
fulfilled  by  the  procedure  which  regulates  the  settlement  of  is8ues.(9) 
Where,  however,  by  any  rule  of  pleading  in  force  at  the  time  a  fact  is  deemed  to 
be  admitted  by  the  pleadings  it  is  unnecesary  to  prove  such  fact.{10)  The 
Court  may,  however,  in  all  these  cases,  in  its  discretion,  require  the  facts 
admitted  to  be  proved  otherwise  than  by  such  admissions.(ll) 


56.     No  fact  of  which  the  Court  will  take  judicial  notice  J^oiauy 
need  be  proved.  Seed^be 

proved. 

t.  3  {"  Faet.")  a.  Z  I"  Court. 

«.8  ["  Provtd.") 

Principle. — See  Introduction,  ante. 

OOMUBNTART. 

According  to  the  definition  contained  in  the  third  section  "a  fact  is  said  to  i^fSw^- 
be  proved  when  after  considering  the  matters  before  it,  the  Court  believes  it  to 
exist."     Such  matters  are  those  brought  before  the  Court  by  the  parties  or 
otherwise  appearing  in  the  particular  proceedings.     In  the  case  of  the  facts 
dealt  with  by  this  section  the  Judge's  belief  in  their  existence  is  induced  by  the 


(1)  BuTJorji    Curttlji  r,  Munehorji  Kuverji,  6  (6)    S.  68,  poM. 
B.,  162  (1880)  (7)     WiUs.  Er..  101. 

(2)  8.  58.  foM.  (8)     V.  notes  to  a.  68,  poM. 

(3)  Qralejr,  St.,  47.  (9)     v.  notee  tn  s.  68,  pott, 

(4)  Aatowhjoh,  MeCiT.-Pr.  Code,  ■.  128.  (lO)    8.68. 

(5)  Cnnniaglum.  Et.,  206.  (11)    Ih. 

W.  LE  22 
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general  knowledge  acquired  otherwsie  than  in  such  proceedings  and  independently 
of  the  action  of  the  parties  therein.  This  section  and  the  last  two  paragnphB 
of  the  next  come  to  this : — With  regard  to  the  facts  enumerated  in  8«ctioD 
57,  if  their  existence  comes  into  question,  the  parties  who  assert  thebois- 
tenoe  or  the  contrary  need  not  in  the  first  instance  produce  any  evidence 
in  support  of  their  assertions.  They  need  only  ask  the  Judge  to  say  whether 
these  facts  exist  or  not,  and  if  the  Judge's  own  knowledge  will  not  help  him 
then  he  must  look  the  matter  up  ;  further,  the  Judge  can,  if  he  thinks  proper, 
call  upon  the  parties  to  assist  him.  But  in  making  this  investigation  the 
Judge  is  emancipated  entirely  from  all  the  rules  of  evidence  laid  down  lot 
the  mvestigation  of  facts  in  general.  He  may  resort  to  any  source  of  infonn*- 
tion  which  he  finds  handy,  and  which  he  thinks  helps  him.  Thus,  he  mij^t 
consult  any  book  or  obtain  information  from  a  bystander.  Where  there  is  > 
jury,  not  only  the  Judge,  but  the  jury  also  must  be  informed  as  to  the  exiatence 
or  non-exist^ce  of  any  fact  in  question.  In  the  cases  mentioned  in  section  57, 
therefore,  the  Judge  must  not  only  inform  himself,  but  he  must  commnnictte 
his  information  to  the  jury.(l) 

wwS."'  67.     The  Court  shall  take  judicial  notice  of  the  follow- 

SSfrj^S?*  »°g  facts  =— 

dal  notice. 

(1)  All  laws  or  rules  having  the  force  of  law  now  or  here- 

tofore in  force,  or  hereafter  to  be  in  force,  in  any 
part  of  British  India  :(2) 

(2)  All  public  Acts  passed  or  hereafter  to  be  passed  by 

Parliament  and  all  local  and  personal  Acts 
directed  by  Parliament  to  be  judicially  noticed:(3) 

(3)  Articles  of  War  for  Her  Majesty's  Army  or  Navy  :(4) 

(4)  The    comrse  of   proceeding  of  Parliament(5)    and  oi 

the  Councils  for  the  piurpose  of  making  Laws  and 
Regulations  established  under  the  Indian  Council 
Act,  (6)  or  any  other  law  for  the  time  being  re- 
lating thereto : 

Explanation. — The  word  '  Parliament,'  in  clauses  (2)  and 
(4),  includes — 

(1)  the  Parliament  of  the  United  Kingdom  of  Great 

Britain  and  Ireland  ; 

(2)  the  Parliament  of  Great  Britain  ; 

(3)  the  Parliament  of  England; 

(4)  the  Parliament  of  Scotland;  and 

(5)  the  Parliament  of  Ireland. 


(1)  Blarkby's  Eridenoa  Aot,  49.    See  generally  (4)    lb.,  {  5. 

M  to  JndioUl   Notioa,  Wharton,  Et.,    {§    276—  (6)    /».,  H  B,  18. 

»40.  (6)    Printed   in  the  oolbcttm     of  Statatw 

(2)  «M  Taylor.  Br.,  {  S.  uting  to  India,  Vol.   U,  Ed.,  1881.  p.  «M 
(8)    n..  ^'  7.  8,  1KB. 
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(5)  The  accession  and  the  sign  manual  of  the  Sovereign 

for  the  time  being  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  :(1) 

(6)  All    seals    of    which    English    Courts    take    judicial 

notice  :(2)  the  seals  of  all  the  Courts  of  British 
India,  and  of  all  Courts  out  of  British  India,  es- 
tablished by  the  authority  of  the  Governor- General 
or  any  Local  Government  in  Council  :  the  seals 
of  Courts  of  Admiralty  and  Maritime  Jurisdiction 
and  of  Notaries  Public,  and  all  seals  which  any 
person  is  authorized  to  use  by  any  Act  of  Parlia- 
ment or  other  Act  or  Regulation  having  the  force 
of  law  in  British  India  : 

(7)  The  accession  to  office,  names,   titles,   functions  and 

.  signatures  of  the  persons  filling  for  the  time  being 
any  public  office  in  any  part  of  British  India,  if 
the  fact  of  their  appointment  to  such  office  is 
notified  in  the  Gazette  of  India,  or  in  the  Official 
Gazette  of  any  Local  Government : 

(8)  The  existence,  title  and  national  flag  of  every  State 

or  Sovereign  recognized  by  the  Britbh  Crown  :(3) 

.  (9)  The  divisions  of  time,  the  geographical  divisions  of 
the  world,  and  public  festivals,  fasts  and  holidays(4) 
notified  in  the  Official   Gazette  : 

(10)  The  territories  under  the  dominion  of  the   British 

Crown  :(6) 

(11)  The  commencement,  continuance  and   telrmination 

of  hostilities  between  the  British  CDrown  and  any 
other  State  or  body  of  persons  :(6) 

(12)  The  names  of  the  members  and  officers  of  the  Court, 

and  of  their  deputies  and  subordinate  officers  and 
aersistants,  and  also  of  all  officers  acting  in  execu- 
tion of  its  process,  and  of  all  advocates,  attorneys, 
proctors,  vakils,  pleaders,  and  other  persons  au- 
thorized by  law  to  appear  or  act  before  it : 

(13)  The  rule  of  the  road  [on  land  -or  at  sea].(7) 


(i;    TajUie,  Rw.,  {  U;    MitM,  v.  Bullan  of       Kanji,  1  B.,  404  (1876);  Laclmii  Norain  w    Rah 

ifttn,  I.  Q.  B.  (I8M),  149.  Partah,  2  A.,  17  (1878). 

(»)    Thytor,  Bt.,  1 6,  ».  pm.  (6)    Taylor,  Er.,  1 18. 

(«)    T»ylor,    St..  {    <;  MigMl  t.  BuUm  <4          (7}    Taylor,  Et.,  |  «;  tb«  wttdt  in  brsoket* 

-'•*•«.  I  Q.  B.  (18»4).  161.  in  ■.  67.  |Mra.  (18),  won  ioMrtod  by  Aot  XVIil 

(4)    Tk,  |W.  of  1872. »  6. 

(j)    /6,   f  I7i  Damodar   OorMm  y,  Deonm 
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[8.67.] 


Judioua 
Notio*. 


OlaoM  (1). 


In  all  these  ca8es(l)  and  also  on  all  matters  of  public 
history,  literature,  science  or  art,  the  Court  may  resort  for 
its  aid  to  appropriate  books  or  documents  of  reference. 

If  the  Court  is  called  upon  by  any  person  to  take  judicial 
notice  of  any  fact,  it  may  refuse  to  do  so  unless  and  until 
such  person  produces  any  such  book  or  document  as  it  may 
consider  necessary  to  enable  it  to  do  so. (2) 

Principle.— See  Introduction,  ante,  and  Notes,  post. 


n.    87  {PrttumptUm  at  to  book$  ofr^ftrtMi.) 
s.  114  (Tht  Court  fttay  prttumt  On  ixitUuu 
of  etrtain  faet$.) 


■.  BC'Faet.") 
9.  8  ("Court.") 
s.  3  {"Promd.") 

Wharton,  Bv.,  §§  276—340 ;  Taylor,  Ev.,  Sf  4—21 ;  Steph.  Dig.,  Art.  98 ;  Beit,  Et..  9  25S, 
254 ;  Phipaon,  Ev.,  3rd  Ed.,  16 ;  Wills,  Et.,  16-20 ;  Field,  Bv.,  370—378  ;  Boaooe,  N.  P.  Et.. 
80-84 ;  Powell.  Et..  334—343  ;  Gresley,  Ev.,  306-420  ;  Wigmore,  Ev.,  J  2S65,  et  wg. 

It  has  been  pointed  out(3)  that  the  list  given  in  this  section  of  the  facte 
of  which  the  Court  shall  take  judicial  notice  is  far  from  complete  and  tbtt 
"  Anglo-Indian  Courts  take  judicial  notice  of  the  ordinary  course  of  Dature,(4) 
the  meaning  of  English  words(5)  and  all  other  matters  which  they  are  directed 
by  any  Act  to  notice,(6)  such  as  in  Bengal  lists  of  landholders  who  have  not 
made  road-cess  returns  (  Ben.  Act  IX  of  1880,  section  19  ) ;  in  Madras  bye-lavs 
framed  by  the  Commissioner  of  Police  (  Mad.  .\ct  III  of  1862,  section  5 ) ; 
in  Bombay  noti6cations  in  the  Gazette  (Bom.  Act  X  of  1866,  section  4 ) ;  in 
Oudh  the  list  of  Talukdars  and  grantees  published  by  the  Chief  Commissioner 
(Act  I  of  1869,  section  10)."(7)  It  is  submitted  that  since  (as  was  pointed 
out  with  regard  to  the  corresponding  section  of  Act  II  of  1855)(8)  the  section 
does  not  forbid  the  Courts  to  take  notice  of  any  facts  other  than  those  men- 
tioned, the  Courts  may  and  will  take  judicial  notice  of,  generally  speaking,  all 
those  other  facts,  at  least,  of  which  English  Courts  take  judicial  notice.  Th>s, 
though  the  section  does  not  expressly  so  provide,  the  Courts  here  as  in  Eng- 
land will,  it  is  apprehended,  take  judicial  notice  of  matters  appearing  in  its 
own  proceedings.(9)  An  enlargement  of  the  field  of  judicial  notice  will  further 
be  in  accordance  with  that  tendency  of  modern  practice  of  which  mention 
has  been  already  made.(lo) 

Under  this  provision  by  which  the  Courts  are  required  to  take  judicial 
notice  of  all  laws(  1 1)  or  rules  having  the  force  of  law.  now  or  heretofore  in  force 
or  hereafter  to  be  in  force,  in  any  part  of  British  India,  notice  will  be  taken 


(1)  Taylor,  Ev.,  |  21  ;  fo-  an  additional  VKne. 
te:  Act  XXV  (f  18S>,  c  431.  and  v.  jnft.  Xotfs  to 
section 

(2)  Taylor,  Ev.,  j|  21  j  Va»  Onuron  v.  Dowiek, 
2  Camp.,  44. 

(3)  Whitley  Stokea,  Anrio-Indian  Codes  ii, 
888,  note. 

(4)  Taylor,  Ev..  §  16;  c.  g.,  tliat  a  man  is  not 
tlie  father  of  a  child,  where  non-access  i>  already 
proved  antil  within  six  months  of  the  woman's 
delivery.  Nor  is  it  necessary  to  prove  the  ruuiw 
of  the  heavenly  bodies,  or  the  like.  *.  With 
respect  to  this  criticism  it  may,  however,  be  ob- 
served that  some  matters  which  might  appear  to 
have  been  omitted  are  dealt  with  by  •.  114  (pre- 
sumptions),   pofl;   e.g.,  the  common    coarse   of 


natural  eventt. 

(6)  /6  ,•  so  in  R.  v.  WooJicaH.  I  Moo.  l'.  ('.. 
323,  the  Judges  held  that  ther  were  bound  n 
notice  that  beam  were  a  kind  of    paltt. 

(6)  So  a  Court  must  take  judicial  notire  ti  lit 
fact  that  a  Foreign  State  has  not  been  rwogsiuii 
by  Her  Majesty,  or  by  the  G«.vemor-Oo»r«l 
in  Conncil.  Ov.  Pr.  Code,  g.  iSl . 

(7)  Whitley  Stokes,  /or.  etV. 

(8)  B.  V.  Xabaitirip  Qomenmi.  I  B.  T.  I'.. 
0.  Cr.,  tt    pp.  27,28  (1868). 

(9)  Taylor,  Ev..  |  5. 

(10)  Sr€  Introduction,  atile  ;  Powei).  Ev..  33' . 
and  remarks  in  note,  onM. 

(U)  Am  as  to  the  law  in  force  in  India.  FieM. 
Ev.,  4,  6,  372,  37«. 
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of  the  statute  and  common  law  and  of  all  customs  when  settled  by  judicial 
determination  or  certified  by  proper  authority  to  the  Court  though  not  of 
all  customs  indiscriminately.(l)  In  other  cases  customs  must  ordinarily  be 
proved.  So  while  the  Courts  will  take  judicial  notice  of  the  general  recog- 
nised principles  of  Hindu  law,  the  Court  will  not,  it  has  been  said,  take 
judicial  notice  of  what  the  Hindu  law  is,  with  regard  to  Hindu  custom,  which 
must  always  be  proved.  (2) 

The  judgment  of  the  Privy  Coimcil  in  the  case  of  the  Collector  of  Madura 
V.  Mootoo  Ramalinga{3)  gives  no  countenance  to  the  conclusion  that  in  order  to 
bring  a  case  under  any  rule  of  law  laid  down  by  recognised  authority  for  Hindus 
generally,   evidence  must  be  given  of  actual  events  to  show  that  in  point  of 
fact  the  people  subject  to  that  general  law,  regulate  their  lives  by  it.    Special 
customs  may  be  pleaded  by  way  of  exception,  which  it  is  proper  to  prove  by  evi- 
dence of  what  is  actually  done.    But  to  put  one  who  asserts  a  rule  of  law  under 
the  necessity  of  proving  that  in  point  of  fact  the  community  living  under  the 
system  of  which  it  forms  part  is  acting  upon  it,  or  defeat  him  by  assertions  that 
it  has  not  been  universally  accepted  or  acted  upon,  would  go  far  to  deny  the  ex- 
istence of  any  general  Hindu  law,  and  to  disregard  the  broad  foundations  which 
are  common  to  all  schools,  though  divergencies  have  grown  out  of  them.(4)    As 
by  the  Bengal  Civil  Courts  Act,(5)  the  Legislature  has  enacted  that  the  Mahom- 
medan  Law  shall  be  administered  with  reference  to  all  questions  regarding  any 
religious  usage  or  institution,  the  Courts  must  take  judicial  cognisance  of  the 
Kahoramedan  Ecclesiastical  Law,  and  the  parties  are  reUeved  of  the  necessity 
of  proving  that  law  by  specific  evidence.(6)    To  ascertain  the  law,  the  Courte 
may  refer  to  appropriate  books  or  documents  of  reference.    Sworn  translations 
of  little  known  Sanskrit  works  embodying  Hindu  law  together  with  the  ftUwas, 
or  opinions,  of  pundits  versed  in  that  law,  have  thus  been  referred  to.(7)    With 
r^ard  to  law  reports  under  the  provisions  of  the  Indian  Law  Beports  Act, (8) 
no  Court  is  bound  to  hear  cited,  or  to  receive  or  treat  as  an  authority  binding 
on  it,  the  report  of  any  case  decided  by  any  of  the  High  Courts  (established 
under  24  &  25  Vict.,  cap.  104  )  on  or  after  the  day  on  which  the  Act  came 
into  force,  other  than  a  report  published  under  the  authority  of  the  Governor- 
General  in  Council.     But  the  Act  does  not  prevent  a  High  Court  from  looking 
at  an  unreported  judgment  of  other  Judges  of  the  same  Court.(9) 

Statutes  are  either  public  or  private.  Public  statutes  apply  to  the  whole  ouuBe  < 
community,  and  are  noticed  juAcially,  taough  not  formally  set  forth  by  a 
party  claiming  an  advantage  under  them.  They  require  no  proof,  being  sup- 
posed to  exist  in  the  memories  of  all,  though  for  certainty  of  recollection, 
reference  may  be  had  to  a  printed  copy.  Private  or  local  and  personal  acta 
operate  upon  particular  persons  and  private  concerns  only.  The  Courts  were 
formerly  not  bound  to  judicially  notice  them,  unless,  as  was  customary,  a  clause 
was  inserted  that  they  should  be  so  noticed.  The  effect  of  this  clause  was  to 
dispense  with  the  necessity  of  pleading  the  Act  specially.  Since,  however, 
the    commencement   of   the   year  1851    this   clause  has   been  omitted,  the 


(1)  Taylor.  Ev.,  |5;Ooodeve,  Ev.,  310;  aaW  (8)     IS  Moo,  I.  A..  437  (1868). 

airrcaililo  otMtom,  (ce  'IVylor,  Kv.,  j|  H  ;  Sheilck  (4)  Bhagtoan   Singh  v.  Bhojmn  Singh,  21  A., 

fauiila  T.  Bamtamal  MiUer.  2  B.  U  R.,  O.  C.  412,  423,  424    (1898),  P.  C. 

I..  7.  9  <18««).  (6)  Act  XII  of  1887,  e.  37. 

(2)  JuggatMohinee  v.  i)ii>ariaiVo«A.  8  C,  682,  (6)  R.  v.  Samxan,  7  A.,  461  (1886). 

S87  (1882);  fa  Garth,  C  .1.,  the  caftom  maybe  (7)  ColUttor  of  Madura  t.  Moottoo  Bamalinga, 

of  Morh  antiquity  and  »o  well  known  tliat  the  12  Moo.    I.  A.,  397  (1885);  «w  the  penultimnte 

Cmirt  will  take  jodicial  notice  of  it.    See  Ooka  paragraph  of  a.  67.  and  potl. 

Pnuad  V.  AkOo.  10  A.,  374,  383  (1888) ;  aa  to  the  (8)  Act  XVIIT  of  1876,  8.  3. 

■netlMda  »{  nwiertaininj;  the 'general  law,  nee  fiAo;-  (9)  Mahomed   Mi  v.    .Vo»ar   Mi,   28  C,    289 

»<••  8i»gk    T.    Bhagwm  Singh.  21    A.,  412,   433  (1901). 

IS98). 


Digitized  by 


Google 


342 


JUDICIAL  NOTICE. 


[•.57.] 


Legislature   having  enacted  that    every  Act  made  after  that  date  shall  b« 
deemed  a  public  Act  and  be  judicially  noticed  as  such,  unless  the  contrary  be 
expressly  declared. (1)     As  to  the  presumptions    which    exist  in  the  case  of 
gazettes,  newspapers  and  private  Acts  of  Parliament,  see  section  81,  port. 
01aaa*(8).  ^h^  Courts  must  judicially  notice  the  Articles  of  War  for  His  Majesty's 

Army  or  Navy.  The  Articles  of  War  for  the  Government  of  the  Native  officers, 
soldiers  and  other  persons  in  His  Majesty's  Indian  Army,  are  contained  in  Act  V 
of  1869.  With  regard  to  the  Articles  of  War  governing  the  British  forces 
whether  in  the  naval,  marine  or  the  land  service,  including  the  auxiliary 
forces. — that  is,  the  militia,  the  yeomanry  and  the  volunteers, — and  abo  the 
reserve  forces,  see  note  below.(2) 

0iaaMa(4)  The  course  of  proceeding  of  Parliament  and  of  the  Indian  Councils  is  also 

*''*^''-  the  subject  of  judicial  notice  under  this  Act.    So  also,  it  has  been  held  in 

England  that  the  Courts  will  notice  the  law  and  custom  of  Parliament,  and 
the  privileges  and  course  of  proceedings  of  each  branch  of  the  Legislature  ;(3) 
as  also  the  stated  days  of  general  political  elections ;  the  date  and  place  of 
the  sittings  of  the  Legislature;  and,  in  short,  "all  public  matters  which 
affect  the  Government  of  the  country.  "(4)  So  also  both  English  and  Indian 
tribunals  notice  the  accession  (as  also  in  the  case  of  English  Courts,  the  demise) 
of  the  Sovereign,(5)  the  royal  sign  manual  and  matters  stated  under  it.(6) 

oiaiuw(6>  "  The  English  Courts  take  judicial  notice  of  the  following  seals  :— The 

Great  Seal  of  the  United  Kingdom,  and  the  Great  Scab  of  En^and,  Ireland, 
and  Scotland  respectively ;  the  Queen's  Privy  Seal  and  Privy  Signet, 
whether  in  England,  Ireland,  or  Scotland ;  the  Wafer  Great  Seal,  and  the 
Wafer  Privy  Seal,  framed  under  the  Crown  Office  Act,  1877 ;  the  Seal,  and 
Privy  Seal,  of  the  Duchy  of  Lancaster ;  the  Seal,  and  the  Privy  Seal,  of  the 
Duchy  of  Cornwall ;  the  seals  of  the  old  superior  Courts  of  Justice ;  and 
of  the  Supreme  Court,  and  its  several  divisions  ;  the  seals  of  the  old  Hi^ 
Court  of  Admiralty,  whether  for  England  or  Ireland  ;  of  the  Prerogative  Court 
of  Canterbury  ;  and  of  the  Court  of  the  Vice-Warden  of  the  Stannaries ;  the 
seals  of  all  Courts  constituted  by  Act  of  Parliament,  if  seab  are  given  to 
them  by  the  Act ;  amongst  which  are  the  seals  of  the  Court  for  Divorce 
and  Matrimonial  Causes  in  England  ;  of  the  Coiirt  for  Matrimonal  Causes  and 
Matters  in  Ireland  ;  of  the  Central  office  of  the  Royal  Courts  of  Justice,  and 
of  its  several  departments ;  of  the  Principal  Registry,  and  of  the  several 
District  Registries  of  the  Supreme  Court  of  Judicature ;  of  the  Principal 
Re«stry,  and  of  the  several  District  Registries  of  the  old  Court  of  Probate 
in  England  and  of  the  present  Court  of  Probate  in  Ireland  ;  of  the  old  and  new 
Courts  of  Bankruptcy  ;  of  the  Insolvent  Debtors'  Court,  now  abolished  ;  of 
the  Court  of  Bankruptcy  and  Insolvency  in  Ireland  (which  since  the  6th  of 
August  1872,  has  been  called  "  The  Court  of  Bankruptcy  in  Ireland  ");  of 
the  Landed  Estates  Court,  Ireland ;  of  the  Record  of  Title  Office  of  that 
Court ;  and  of  the  County  Courts  ;  Courts  of  law  also  judicially  notice  the 
seal  of  the  Corporation  of  London.  Various  Btatnte8,(7)  render  different 
other  seab  admissible  in  evidence  without  proof  of  their  genuineness."  (8) 
Acording  to  EngUsh  law,  the  seal  of  a  foreign  or  colonial  notary-public  will 
not  generally  be  judicially  noticed,  although  such  a  person  is  an  officer  recog- 
nised by  the  whole  commercial  world.  (9)    The  present  clause  however  dra»» 


(1)  Tikylor,  Ev.,  {|  1823.  S. 

(2)  Taylor,    Ev.,  {  5,  and    authoritiai    there 
cited. 

(3)  76 :  as  to    proof  of  the  proceedings  of  the 
Legislatares,  see  s.  78,  cL  (2),  posf. 

(4)  /».,  1 18;  Toyior  ▼.  Banlny,2 Sim.,  2?l. 
(8)  Taylur.  Et.,  {  18. 


(«)  lb.,   f  14 ;    MifMl  v.  .'^HfAiii   of  Joltorr.  I 
Q.  B.  (1894),  149. 

(7)  See   Taylor,  Ev.,     )   6,    nciff    (13).    wkere 
thne  statutes  will  be  found  co!leotedL 

(8)  ft.,  I  6.      ' 

(9)  lb,,  there  have  been  decisiono  to  a  contisiT 
effect;  >8..  a  dhtbictioo  most  be  drawn  betvero 
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no  distinction  between  domestic  and  foreign  notaries  public.  And  so  the 
official  seal  of  a  British  Notary  Public  has  been  judicially  reoognised.p) 
The  other  seals  of  which  Indian  Courts  are  required  to  take  judicial  notice 
\vill  be  found  mentioned  in  this  clause.  They  will  not,  however,  take  notice 
of  any  seal  which  is  not  distinctly  legible.(2)  In  Kristo  Nath  Koondoo  v. 
T.  F.  Brown,{Z)  a  registered  power  of  attorney  was  admitted  under  section 
57  of  this  Act  without  proof,  the  Registering  Officer  being  held  to  be  a  Court 
under  the  third  section  of  the  Act.  But  this  decision  has  been  dissented 
from  in  a  later  case,  in  which  it  was  pointed  out  that  mere  registration  of 
a  document  is  not  in  itself  sufficient  proof  of  its  execution.(4) 

The  provisions  of  this  clause  are  m  advance  of,  and  more  extensive  than,  oiause  (7). 
those  of  the  English  law,  (5)  according  to  which  it  has  been  said  to  be  doubt- 
ful whether  the  Courts  would  recognise  the  signatures  of  the  Lords  of  the  Trea- 
.sury  to  their  official  letters  (6)  So  the  Court,  prior  to  the  passing  of  this  Act, 
took  judicial  notice  of  the  fact  that  a  person  was  a  Justice  of  the  Peace,(7) 
and  of  the  signature  of  a  jailor  under  the  16t)i  section.  Act  XV  of  1869  (Prisoners' 
Testimony  Act).(8)  But  this  clause  requires  that  the  fact  of  the  appointment 
to  office  be  notified  in  the  Gazette.  So  where  the  Court  was  asked  to  presume 
that  A  was  RaziorSudder  Ameenof  Chittagongin  1820,  it  was  said — "  there 
is  no  evidence  that  any  person  named  A  held  such  appointment  in  July 
1820.  We  think  that  we  cannot  take  judicial  notice  of  this  fact  under  the 
seventh  clau.se,  section  57  of  the  Evidence  Act,  for  there  is  nothing  to  show 
that  A  was  gazetted  to  the  appointment  of  Sudder  .4meen  in  or  about  that 
reur.  The  Gazette  of  India  was  not  in  existence,  and  was  not  introduced  imtil 
Act  XXXI  of  1863  was  enacted,  and  we  are  not  shown  that  there  was,  in  the 
year  1820  or  thereabouts,  any  official  gazette  in  which  the  appointments  of 
Judder  .\meen8  were  usually  notified  ;  or  that  this  particular  appointment  was 
norified  in  any  such  gazette ;  "  and  the  Court  accordingly  refused  to  take 
judicial  notice  of  the  appointment.  (9) 

Clauses(8 — 11)  are  in  general  accordance  with  the  English  law.(lO)  Under  oiaoM  (8- 
the  eighth  section  the  existence,  title  and  national  flag  of  every  State  or  Sove-  **'• 
reign  recognised  by  the  British  Crown  will  be  recognised.  "The  status  of  a  foreign 
sovereign  is  a  matter,  of  which  the  Courts  of  this  country  take  judicial  cogni* 
sance — that  is  to  say,  a  matter  which  the  Court  is  either  assumed  to  know  or  to 
have  the  means  of  discovering  without  a  contentious  enquiry,  as  to  whether  the 
person  cited  is  or  is  not,  in  the  position  of  an  independent  sovereign.  Of  course 
the  Court  will  take  the  best  means  of  informing  itself  on  the  subject,  if  there  is 
any  kind  of  doubt,  and  the  matter  is  not  as  notorious  as  the  status  of  some 
great  monarch  such  as  the  Emperor  of  Germany."(ll)    Under  the  ninth  clause 


eims   of   judicial  ootioe  of  teal»   and    those    in  (6)  Field,  Et..  376. 

which  (whether  his  seal  be  or  be  not  noticeable,  (6)  Taylor,  Et.,  {14. 

the    powers  of  the  Notary   Public   with  respect  (7)  Jl.  v.  Nabadwip  Ooticami,  I  B.    L.  K.,  0. 

to  the  certification  of  documents  are  in  queHtioD.  Cr.,  18,  27,  28,  33,   34  (1888);  16  W.    R.     Cr., 

So    according    to    the  taw  of  England    the    mere  75,  noto. 

production   of  the  certiflcatc  of  a  Notary  Public  (8)   TamorSingv.  Kalidat  Roy,  4  B.   L.   R., 

stMting  that   a  deed  had   been    executed   before  O.  C.J.,  SI  (I8«0).     See  now   Act  III   of  1900 

him   would    not  h<   any  wtydinpense   with  the  (The  Prisoner's  Act). 

proper  evidence  of  the  execution  of  the  deed.  Hyt  {9)  Jatir  Ati  v.    Raj  Chundtr,  IOC.    L.    R.. 

r.    MaahmnU,  L.  R.,  P.   C,  331,  343  469,  475,  476  (1882). 

(1)  In  the  goods  of  BavUrtm,  22  C,  491,  494  (10)  Taylor,  Er.,  §{  4,  16,  17,  18. 

(18«5);  and  seeeaaes  cited  in  <.  82.  poM.  (II)  Mifhell  v.  SuUan  of  Jokon,l().  B.  (1894), 

(2)  JttUr  AU  V.  Bai  Chundtr,  10  C.  L.  R.,  469,  149,  161,  per  Kay,  L.  J.     In  this  case  the  person 
76  (1882).  cited  was  the  Sultan  of  Johore  and  the  means 

<3)  14  C,  176,  180  (1886).  which  the  Judge  took  of  informing  himself  as   to 

(4)  Salimatul  FaHwxt     t.  Koyla^poti  Sarain,  his   status  (and  which  was  held  to  be  a  proper 

17  C.,  903  (1880).  means)    was  by  enquiry  at  the  (Colonial   Office, 
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the  Bengali,  Willaiti,  Fasli,  Sambat  or  Hindi,  Hijri  and  Jalus  Eras  will  be  judi- 
cially noticed  in  those  districts  in  which  they  are  current,  and  reference  may 
be  made  to  the  usual  almanacs  when  occasion  requires.(l)  If  it  be  true  that 
the  Indian  Courts  must  take  judicial  notice  of  the  territories  of  the  King  in 
India,  then  if  there  has  been  a  cession  of  territory  they  must  take  notice  of 
that  and  they  must  do  bo  independently  of  the  Gazette,  which  is  no  part  of  the 
cession  but  only  evidenc  of  it.(2)  The  Court  will  take  judicial  notice  of  hostili- 
ties between  the  British  Crown  and  any  other  State.  (3)  But  the  existence  of 
war  between  foreign  countries  will  not  be  judicially  noticed.(4)  It  was  held 
that  the  Court  might,  for  the  purpose  of  taking  judicial  notice  of  hostilities 
between  the  British  Crown  and  others,  refer  to  a  printed  official  letter  from 
the  Secretary  to  the  Government  of  the  Punjab  to  the  Secretary  to  the 
Government  of  India  ;  though  it  was  observed  that  the  letter  was  not  evidence 
of  the  facts  mentioned  in  detail  by  the  writer.(5) 

Clause  (18).  The  custom  or  rule  of  the  road  on  land  in  England,  which  is  foUowed  in 

this  country,  is  that  horses  and  carriages  should  respectively  keep  on  the  near 
or  left  side  of  the  road  except  in  passing  from  behind  when  they  keep  to  the 
right.  (6)  At  sea  the  general  rule  is  that  ships  and  steamboats,  on  meeting, 
'  'end  on,  or  nearly  end  on  in  such  a  manner  as  to  involve  risk  of  collision," 
should  port  their  helms,  so  as  to  pass  on  the  port,  or  left  side  of  each  other ; 
next,  that  steamboats  should  keep  out  of  the  way  of  sailing  ships  ;  and  next, 
that  every  vessel  overtaking  another  should  keep  out  of  its  way.(7) 

The  penultimate  paragraph  of  the  section  is  in  accordance  with  the 
English  law,  so  far  as  it  enables  the  Court  to  refer  to  appropriate  books  oi 
documents  of  reference  upon  matters  it  is  directed  to  take  judicial  notice  of  :(8) 
but  is  in  advance  of  such  law,  in  so  far  as  it  permits  the  Court  to  refer  to 
such  books  and  documents  on  matters  of  public  history,  literature,  sciencf 
or  art.  For,  in  England,  while  the  Courts  may  refer  to  such  books  and  docu- 
ments upon  matters  which  are  the  subject  of  judicial  notice,  they  may  not 
consult  them  for   any  other  purpose.  (9)     By   the  introduction  of  the    words 

"and  also  on  all  matters  of   science  or  art,"  it  is  not  meant  that  the  Court 

is  to  take  judicial  notice  of  all  such  matters.  It  has  been  said  that  if  this  be 
so,  the  provisions  asto  expert  evidence  in  section  45,  and  as  to  the  use  of  treatJBes 
in  section  60,  would  be  unmeaning,  and  that  what  perhaps  is  meant  b  that 
though  the  parties  must  obey  the  law  as  laid  down  in  sections  45  and  60,  the 
Court  may  resort  for  its  aid  to  appropriate  books  without  any  restriction.(lO) 
These  words  will  also  include  reference  to  matters  of  science  or  art  which  are  of 
such  notoriety,  as  to  be  the  subject  of  judicial  notice.(ll)  The  Courts  have 
under  the  present  section,  or  the  corresponding  provisions  of  Act  II  of  1855,(12) 


Books  or 
doooments 
of  reference. 


T.    post,  Laehmi    Narain  y.  Raja  Parlab,  2    A., 
17  (1878). 

(1)  Field,  Et.,  377. 

(2)  Damoiar  Oordhan  v.  Dtaram  Kanji,  1  B., 
367,  404  (1876);  per  Lord  Selbourne.  See  b. 
113,  poat. 

(3)  S.  67,  ol.  (in. 

(4)  Dolder  v.  Huntintfitld,  11  Ve«.,  292. 

(5)  R.  T.  i4m«rt«M«n,  7  B.  L.  R.,  63,  70  (1871). 

(6)  Set  Tuylor,  Ev.,  |  6. 

(7)  lb. ;  and  for  the  regulations  for  prevent- 
ing colUaions  at  sea,  t.  ib.,  note  (7).  See  also 
Abbott's  Merchant  Shipping,  13th  Ed.,  p.  832, 
eteeq. 

(8)  Taylor,  Ev.,  J  21 ;  <ee  as  to  reference  upon 
such  matters,  S.  v.  Amiruddin,  7  B.  1..  R.,  63,  70 
(1871). 


(9)  Collier  v.  Simptoh,  5  C.  &  P..  74. 

(10)  Markby,  Ev.  Act,  49. 

(11)  The  Courts  will  take  notice  of  the  demn:- 
Btrable  conclusions  of  science  as  of  the  nioremeots 
of  the  heavenly  bodies,  the  gradations  of  time  W 
longitude,  the  magnetic  variations  from  thr  tnr 
meridian,  the  general  characteristics  of  pbeto- 
graphy,  ete.  But  conclusions  dependent  on  in- 
ductive proof,  not  yet  accepted  ar  necewarr,  will 
not  be  judicially  noticed.  Thus  the  Ceort  ba* 
refused  [Patterton  v.  McCausland,  3  Bland.  (Ind.), 
69  (Amer.)]  to  take  judicial  notice  of  the  allefcd 
conclusion  that  each  c  ncentric  layer  of  s  tree 
notes  a  year's  growth.     Whartnn,  Ev.,  ?  W. 

(12)  S.  11  [AU  Courts  and  persons  afwtsMd 
may,  on  matters  of  public  history,  litfr»tn.-i-. 
science,  or  art,  refer,  for  the  purpose*  of  evident* 
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referred  or  permitted  reference  to  Mill's  Political  Economj",(l)  Tod's  Raj- 
pootana,(2)  Malcolm's  Central  India,(3)  Buchanan's  Journey  in  M7sore,(4) 
Elphinstone's  History  of  India,(5)  Harington's  Analy8is,(6)  Minutes  made 
by  Sir  John  Shore  and  LordCornwalli8,(7)  Malthus,(8)  Thomason'a  Directions 
for  Revenue  OflBcorsin  the  North-Western  Provinces,(9)  Wilson's  Glo8sary,(10) 
The  Institutes  of  the  Civil  Law,(ll)  Domat,(12)  Tod's  Rajasthan.(13)"Lord 
Pftlraerstone's  speech  in  the  debate  on  the  relinquishment  of  the  Protectorate 
of  the  Ionian  Islands  ;( 14)  the  speech  of  Lord  Thurlo  in  the  debate  in  the 
House  of  Lords  on  the  cessions  made  at  the  Peace  of  Versailles  reported  in 
the  History  of  Parliament,(  15)  British  and  Foreign  State  Papers;  Hertslet's 
Commercial  Treaties  ;(16)  Grant's  Observations  on  the  Revenue  of  Bengal,(17) 
Colebrooke's  Remarks  on  the  Husbandry  of  Bengal,(18)  Maine's  Ancient 
Law,{19)  A  Memoir  on  the  land  Tenure  and  Principles  of  Taxation  in  Bengal 
pnblisheid  by  a  Bengal  Civilian  in  1832,(20)  Taylor's  Medical  Jurisprudence,(21) 
Wigram  on  Malabar  Law  and  Custom,  Logan's  Treatise  on  Malabar  and  Glos- 
88ry,(22)  Chever's  Medical  Jurisprudance,(23)  Lyon's  Medical  Jurisprudence, 
Playfair's  Science  and  Practice  of  Midwifery,(24)  Shakespeare's  Dictionary,! 25) 
Morley's  Glossary  inserted  in  his  Dige8t,(26)  Minutes  of  Sir  Thomas  Munro,(27) 
Clark's  Early  Roman  Law,(28)  Aitchion's  Treaties,(29)  Grant  Duff's   History 


10  aurh  published  book<.  maps,  or  charts  ai  touli 
Courts  or  persoas  nbail  consider  to  be  of  authority 
oo  the  subject  to  which  they  relate) ;  and  •ff  i. 
t,  ib.  fin  al!  cases  in  which  the  Court  is  direct, 
ed  to  take  jodicia!  notice,  it  may  resort  for 
it^  aid  to  appropriate  boolca  or  document-'  of 
reference.] 

(1)  TikolnoroiK'  Do»Mt  v.  Bithtshur  J/ooIvr- 
/«,  J  W.  R.,  Act  X,  R.,  29  at  p.  40  (1865) :  Ith.„o 
OkMt  T.  Ht/Js,  W.  R..  Sp.  Xo.,  48.  51  (1882). 

(2)  Tkakoorante  Doffte  v.  Bithithur  Mool-r- 
it*,  rapra.  at  p.  S6.  '  The  three  greatest  and  bt-»t 
authorities  on  the  modem  Native  States;  Tnd'^ 
Rajpootana  for  the  North  of  India,  Maioolrn's 
Central  India  for  the  Centre,  and  Bjchan.iii'-i 
Journey  in  Mysore  for  the  South,"  ptr  Phear.  .1. 

(.1)  Ih. 

(4)  Ib. 

(5)  76.,  31,  S5  ;  SkdA  Saltan  v.  glukh  Ajmo- 
<<••,  17  B.,  448  (1892)  ;  ForeMer  v.  Secretary  of 
SlaU,  18  W.  R.,  364  (1872). 

(6)  Tkakooranee  Donee  v.  Bithethur  Mooter- 
jet,  snpra,  31,  84. 

(7)  /».,  33,  84  ;  HilU  v.  UJtore  Ohote,  W.  B., 
Sp.  No.,  40  ;  Itltore  Ohote  v.  tlilU,  W.  R.,  Sp. 
No.  48. 1.  c.  1  Hay,  3S0. 

(8)  Tliakoortt»et  Dottee  t.  Bifhr/>hnr  Mooter- 
»V,  3  W.  R.,  Act  X,  R.,  91,  92,  101  ;  /«A«r«  Okose 
T.  HUU.  W.  R.,  8.  P.  No..  48,  52. 

/9)  TMatooraitee  Dastee  v.  Biaheihur  Moo- 
*«■>«,  supra,  102,  114. 

(t<l)  lb.,  103;  SiKih  Sultan  v.  Skttk  Ajmodin, 
•  7  B..  443,  444  (1892);  Ckerukuiinelli  v.  Vengn- 
"ol.  18  M.,  2  (1894) ;  JivanJat  Ketkarji  v.  From;. 
.VaaaUsi,  7  Bom.  H.  C.  R.,  45,  56  (1870);  ftjitja- 
—mi  BeiUi  t.  (Juano  Sammaiaka,  22  M..  267 
«t8M). 

(II)  Tkakooranee  Diuteev.  BUknknr  Mooter. 
>«.  sapra.  104  ;  see  ob«crvatio:iB  of  Sir    Bamen 


Peacock  on  the  tSvil  Law,  ib. 

(12)  /*.,  JoitHdromokun    Tagore  v.    Oan'-ndro- 
mohun  Tagore,  18  W.  R.,  364  (1872). 

(13)  Makarana    Skri    v.  rndilal  VatkaUkanJ, 
20  B.,  61,  72  (1894). 

(14)  Damodkar  Qordkan   v.  Deoram  Kanji,     I 
B.,  380  (1876). 

(15)  lb.,  386. 

(16)  lb.,  387,  394,  395. 

■  (17)     HUU  V.  Ukore  Oknte.  W.  R..  Sp.  No.,  40. 

(18)  Ib. 

(19)  Iskort  Qkoaev.  Hilts,  W.  R.,  Sp.  No..  18, 


49. 


(20) 
(21) 


lb. 
Hatim  v. 


ft.,  12  C.  L.  R.,  8«  (1SS2) ; 
Hurrg  Ckarn  v.  «.,  10  C,  140,  U2  (18P3):  It. 
V.  Dada  Ana,  15  B.,  452.  457  (1889)  ;  It.  v. 
Kader  Naoyer  23  C,  608  (1896);  Tiiam  Singk 
V.  Dhan  Kunwar,  24  A.,  449  (1902). 

(22)  I'kerukunnetk  Xilatandk'n  v.  Ken<rii>u>( 
Padmanabka,  18  M.,  8,  11  (1894)  ;  .4«ff«»'inf 
V.  MedlyaM,  15  M.,  247  (1892)  ;  Rnmasami  Bkagn 
hkalkar  v.  XagenJrayyan,  19  M.,  33  (1895). 

(23)  *.  V.  Oodoino,  15  B.,  467  (1889). 

(24)  Titam  Singk  v.  Dhan  Kiinwar,  24  A-,  448, 
449  (1902). 

(26)  OajrajPuriv.  Aekaibar  Pari,  I«  A.,  191, 
194  (1893). 

(2ii)  Jivambu  Keakavji  v.  Framfi  Xanabkai. 
7  Bom.  H.  C.  R..  46,  66  (1870). 

(27)  Skekk  Sullan  v.  Skekk  Ajmodin,  17  B.. 
447  (1892). 

(28)  .loltndromokttH  Tagore  v.  Oanendromokiin 
Tagore,  18  \V.  R.,  366  (1872). 

(29)  Skekh  SuUanv.Sketk  .4;fw<»fi«,  17  B.,  459: 
Damodkar  Oordkan  v.  Deoram  Kanji,  1  B„  388, 
389.  395.  397,  430,  431,  432,  433,  454,  456,  46* 
(1876);  Loekmi  Sarain  v.  Raia  Pariah,  2  A.-  17 
(1878). 
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of  the  Mahratta8,(l)  a  Portuguese  work  by  Fra  Antonio  de  Goueca  published 
at  Coimbra  in  1606,  the  India  Orienlaiis  Christiana,  by  Father  Paulinus, 
Hough's  History  of  Christianity  in  India,(2)  Fergusson's  History  of  Architec- 
ture,(3)  Hunter's  Imperial  Gazetteer  of  India,(4)  the  Duncan  Records, 
Wynyard's  Settlement  Report,  Robert's  Settlement  Report,(5)  McCulloch's 
Commercial  Dictionary,(6)  Smith's  Wealth  of  Nation8,(7)  Siracox's  Primitive 
Civilization,(8)  Wilk's  History  of  Mysore,(9)  Buchanan-Hamilton's  Eastern 
India,  Rajendra  Lala  Mitra's  Buddha-Gaya,(10)  Prinsep's  Tables,(ll)  Koch  and 
Schaell,  Histoire  des  TraiUs  de  Paix ;  Dumont's  Cwps  Diplomatique,(l2) 
Annual  Register,(13)  Kattywad  Local  Calendar  and  Directory,(14)  Borrodaile's 
Caste  Rules,(l5)  LordMahon's  History  of  England,(16)  Smollett's  Hi8tory,{17) 
Halla7n'8  Middle  Age8,(18)  Maudsley's  Responsibility  in  Mental  Disease,  and 
Bucknill  and  Tuke's  Psychological  Medicine,(19)  Srinivasa  Ajyangar's  Pro- 
gress in  the  Madras  Presidency  and  Arbuthnot's  Selections  from  the  Minutes 
of  Sir  Thomas  Munro(20)  Dubois'  Hindu  Manners,  Customs  and  Ceremonies,(21) 
Atkinson's  Gazetteer  and  Settlement  Reports  of  Alighur(22)  Balfour's  Cyclo- 
ptedia  of  India  ;  Thomas  Report  on  Chank  and  Pearl  Fisheries  ;  Thurston's 
Notes  on  Pearl  and  Chank  Fisheries  and  Marine  Fauna  of  the  Gulf  of  Manaar ; 
Emerson's  Tennant's  "Ceylon"  ;  Cosmos  Indico  pleustes ;  Abu  Zaid 
"Voyages  Arabes"  ;  Nelson's  "Manual  of  the  Madura  Country"(23)  Hunters 
Statistical  account  of  Bengal ;  Stirling's  Account,  Geographical  Statistical  and 
Historical,  of  Orissa,(24)  the  Oxford  New  Dictionary, (25)  and  the  Diction- 
aries genera]ly,(26)  and  other  similar  books  and  documents  of  reference. 
When  the  Lower  Court  relied  on  Sanguimi  Menon's  History  of  Tia- 
vancore  as  an  authority  with  regard  to  certain  alleged  local  usages,  the 
High  Court  did  not  consider  it  regular  to  have  relied  on  this  book,  which  had 
not  been  made  an  exhibit  in  the  cause,  without  first  having  called  the  attention 
of  the  parties  to  it,  and  heard  what  they  had  to  say  about  the  matter  to  which 
the  book  referred.(27)  In  the  case  of  Sajid  Aliv.  Ibad  Ali,(2S)  the  Privy  Council 
adversely  observed  upon  a  judgment  of  a  Lower  Court  which  appeared  to 
them  to  have  had  the  unsafe  basis  of  speculative  theory  derived  from  medical 
books,  and  judicial  dicta  in  other  cases,  and  not  to  have  been   founded  upon 


(1)  ShekhBullanv.Sktih  Ajmodin,  17  B.,  439.  (15)  Vembhai  Ajubliai  v.  Bat  Hinbai,lC.  V. 

(2)  AvgwUnev.    JfoHyoXf,  16  M.,  241  (1892).  N.,  718  (1803). 

(3)  Seerelary  of  Stale  V.   ShuHmugaraya  Mtiia-  (16)    Lactkmi  Xarain  y.  Baja  Parlab,  S  M.,  SI 
liar.  20  I.  A.,  84  (1893).  (1878):  in  which  also  it  wm  held  that  historin. 

(4)  /(.,83,ar;. :  his    description  of  the  estuary  firmans,    treaties  and   rrplits   from  the  Fon-i^ 
of   the  river  Hughli  was  referred  to  by  the  Court  OCBce  could  be  referred  to. 

in  the  salvage  action.    In  the  matter  of  the  Oer-  (17)     fb.,  16. 

man  Steamship  DrachenfeU,  27  C,  860  (1900).  (18)     fb.,  23.  24. 

(6)     Bejai  Bahadur  v.    Bhupiitdar  Bahadur,  17  (Ifl)    *.  v.  Kader  Satytr,  23  C,   608  (I89»)- 

A.,  460  (1896).  {?0)     Venkalanaranmha   Kaidti   v.   n«»rfo««* 

(6)  Honvufi  Karmtji  v.    Peidtr.  12  Bom.  H.  CoHaya.  20  M.,  302  (1897). 

C.  R.,  206  (1876).  (21)    Kamammi  Aiyar  v.   Vengndimmi  Ayfur. 

(7)  /».,  207.  22  M.,  113,  215(1898). 

(8)  AiiiUMamt    Bhagavalhor   v.    Nagenirayyan,  (22)     Qaruradkvraja   Pnuad  v.    SupenuMwaf* 
19  M.,  33  (1896).  Prnwrf,  27  I.  A.,  248  (1900). 

(9)  Fatir    ifuAammwf   v.    Tirumala  i'hariar,  (23)     Anna  Kumam  v.  J/uKiipayaf,  27  M..  5ST 
1  M..  213  (1876).  (1903). 

(10)  Jaipat    Oir   v.    Dharmapala,    23  C,  74  (24)  5Awmanr.n>f /)a«T.  Aai9M£a«(>,32('..6.  IS 
(1896).  (1904). 

(11)  Poretterv.  The  Secretary  o)  State,  18  W.  (25)     In  re  Dadabhai  v.  Jawuedji,!*  B.,  S«S. 
R.,  364.  299  (1899). 

(12)  Damodhur  Oordhan   v.   Deotam  Kanji,  1  (26)     lb.,  296. 

B.,  393  (1876).  (27)     Vallabka    v.     iladutuiaotn,  12  M..     4»» 


(13)  /6.,  436.  (1 

(14)  H.,  404,  4S6.  (28)     23  C,  1,  14  (1896). 
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the  facts  proved  in  this.     In  Dorab  AUy  v.  Abdool  Azeez,(\)  the  Privy  Council 
held  that  the  fact  ' '  that  the  Province  of  Oudh  was  not,  when  first  annexed 
to  British  India,  or  at  the  date  of  the  execution,  annexed  to  the  Presidency  of 
Fort  William,  was,  if  not   one  of  those  historical  facts   of  which  the  Courts  in 
India  are  bound,  under  the  Indian  Evidence  Act,  1872,  to  take  judicial  notice, 
at  least  an  issue  to  be  tried  in  the  cause."     In  the  undermentioned  criminal 
trial,  the  Court  took  judicial  notice  of  the  fact  that  at  the  period  when  the 
offence  of  dacoity  was  alleged  to  have  been  committed,    the  district  of  Agra 
was  notorious  as  the  scene  of  frequent  and  recent  dacoities.(2)    And  in  Ishri 
Pratad  v.  Lalli  Jas,(Z)  the  Court  said  with  reference  to  a  document :  "  It  is 
common  knowledge,  of  which  we  are  entitled  to  take  notice,  that  the  original 
records  of  the  Agra  Divisions  were  destroyed  during  the  Mutiny  of  1857,  and 
therefore,  under  s.  56,  cl.  (c)  of  the  Indian  Evidence  Act,  the  copy  is  admissible 
as  secondary    evidence  of  the  original.  "      There  is  a    real  but  elusive  line 
between  the  Judge's  personal  knowledge  as  a  private  man  and  his  knowledge  as 
a  Judge.    A  Judge  cannot  use  from  the  Bench  under  the  guise  of  judicial  know- 
ledge that  which  he  knows  only  as  an  individual  observer.     Where  to  draw  the 
line  between  knowledge  of  notoriety  and  knowledge  of  personal  observation  may 
sometimes  be  difficult,  but  the  principle  is  plain.i(4)    The   Court  may  presume 
that  any  book  to  which  it  refers  for  information  on  matters  of  public  or  general 
interest,  was  written  and  published  by  the  person,  and  at  the  time  and  place, 
by  whom  or  at  which  it  purports  to  have  been  written  or  published. (5) 

The  penultimate  (in  so  far  as  it  deals  with  matters  the  subject  of  judicial  KafirMbtn« 
notice)  and  the  last  paragraph  of  section  57  follow  the  English  rule,  according  ^SiSf' 
to  which,  where  matters  ought  to  be  judicially  noticed,  but  the  memory  of  the 
Judge  is  at  fault,  he  may  resort  to  such  means  of  reference  as  may  be  at  hand. 
Thos  if  the  point  be  a  date,  he  may  refer  to  an  almanac ;  if  it  be  the  meaning  of 
a  word,  to  a  dictionary ;  if  it  b«  the  construction  of  a  statute,  to  the  printed 
copy.(6)    But  a  Judge   may  refuse  to  take  cognisance  of  a  fact,  unless  the 
party  calling  upon  him  to  do  so,  produces  at  the  trial  some  document  by  which 
hig  memory  might  be  refreshed.(  7)  Thus  Lord  Ellenborough(8)  declined  to  take 
judicial  notice  of  the  King'  Proclamation,  the  counsel  not  being  prepared  with 
a  copy  of  the  Gazette  in  which  it  was  published  ;  and  in  a  case  in  which  it  be- 
came material  to  consider  how  far  the  prisoner  owed  obedience  to  his  sergeant, 
and  this  depended  on  the  Articles  of  War,  the  Judges  thought  that  these  ought 
to  have  been  produced. (9)     It  has  been  said    that    ' '  with  regard  to  rules  of 
law,  the  Judf]!e   stands  in  a  somewhat  different   position  to  that   in   which  he 
stands  in  regard  to  what,  as  opposed  to  law,  are  called  the  '  facts'  of  the  case. 
The  reeponnibility  of  ascertaining  the  law  rests  wholly  with   the  Judge.     It  is 
not  necessary  for  the  parties  to  call  his  attention  to  it ;  and  the  last  paragraph 
of  the  section  is  not  applicable  to  it."(  10).    In  many  cases,  the  Courts  have 
themselves  made  the  necessary  enquiries,  and  that,  too,  without  strictly  con- 
fining their  researches  to  the  time  of  the  trial.    Thus  where  the  question  was, 
whether  the  federal  republic  of  Central  America  had  been  recognised  by  the 
British  Qovemment  as  an  independent  State,  the  Vice-Chancellor  sought  for  in- 
formation from  the  Foreign  Office  ;(1 1 )  in  another  case,  the  Court  of  Common 
Pleas  directed  enquiry  to  be  made  in  the  Court  of  Admiralty  as  to  the  Maritime 


(1)  SI.  A.,  lie,  1 34(1  S78).  (7)     Ih. 

(2)  S.  r.  Bhotm,  23  A.,  124,  126  (19(10).  (8)     tn  (an  Omtron  v.  Doivick,  2 Camp.,  44. 
(J)    22  A.,  302  (1900).  (9)     Cited  by  Buller,  J.,  in    R.  \:  Holl,  6T.  K.. 
(4)    Wigmorr,   Ev..  {  2M9;  for  the  cMc  of  n       416. 

Judge  giring  hi*  own  peraonal  experience,  we  In  re  (10)     Markbr,  Er.  Act,  60. 

Dhmnp^  Sitgk,  20  C,  796.  (II)     Taylor  v.  Barclay,  2  .Sim.,  221.  Set  bIm 

(6)    S.m.pntt.  Thediarkieh,  i2L.  J.,  Adm.,  11.     Cited  ia  Lock- 

(«)    Taylor,   Ev.,  {  21.  mi  Sarain  v.  Raja  Parlab,  2  A.  17  (1878). 
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law ;  (1)  and  the  same  Court  also  once  made  enquiry  as  to  the  practice  of 
the  enrolment  office  in  the  Court  of  Chancery  ;(2)  while  Lord  Hardwicke  asked 
an  eminent  conveyancer  respecting  the  existence  of  a  general  rule  of  prac- 
tice in  the  latter's  profe8sion.(3)  So  the  Lord  Chancellor  made  enquiry  at  the 
India  House,  upon  which  it  appeared  from  the  proceedings  of  the  Governor- 
General  of  Bengal  that  u  certain  person  was  a  Magistrate  ;(4)  and  the  Vice- 
Chancellor  made  enquiry  of  the  United  States  Legation  whether  credit  would 
be  given  in  the  Courts  of  America  to  a  document  in  a  particular  shape  with  a 
view  to  its  admission  in  evidence  ;(5)  and  in  a  recent  case  enquiry  was  made 
as  to  the  Colonial  Office  as  to  the  status  of  the  Sultan  of  Johore.(6)  So  a 
similar  practice  has  been  followed  in  this  country  where  in  applications  under 
the  Civil  Procedure  Code,  section  380,  that  the  plaintiff  be  required  to  furnish 
security  for  the  costs  of  a  suit,  it  was  necessary  to  determine  whether  the  can- 
tonments of  Wadhwan  and  Secunderabad  were  within  the  limits  of  Britinh 
India,  the  Bombay  Court(7)  directed  its  Prothonotary  to  make  enquiries 
from  the  Secretariat  ;{8)  and  the  Calcutta  Court(9)  directed  the  Registrar  of 
the  Court  to  write  to  the  Foreign  Office  to  ascertain  the  circumstances  under 
which  the  place  came  into  existence  as  a  British  cantonment  and  the  real 
character  of  its  connection  with  the  British  Govcmment.(lO)  It  being  suggest- 
ed in  the  Insolvency  Court  of  Bombay  that  it  was  desirable  to  enquire  what 
had  been  the  practice  of  the  High  Courts  at  Calcutta  and  Madras,  the  Bombay 
High  Court  directed  letters  to  be  written  by  the  Prothonotary  to  the  officers  of 
'  both  these  Courts,  requesting  them  to  give  the  required  information.(ll) 

Facts  ad-  58.     No  fact  need  be  proved  in  any  proceeding  which 

S>"^  "••'*  the   parties  thereto  or  their  agents  agree  to  admit  at  the  hear- 
proved.       jng^  or  which,  before  the  hearing,  they  agree   to  admit  by 
any  writing  under  their  hands,  or  which  by  any  rule  of  plead- 
ing  in  force  at  the  time,  they  are  deemed   to  have  admitted 
by  their  pleadings : 

Provided  (12)  that  the  Court  may,  in  its  discretion,  re- 
quire the  facts  admitted  to  be  proved  otherwise  than  by 
such  admissions. 

Prlnoiple.— Proof  of  such  facts  would  ordinarily  be  futile.  The  Court 
has  to  try  the  questions  on  which  the  parties  are  at  issue,  not  those  on  which 
they  are  agreed.(13)    See  Notes,  fost,  and  Introduction,  ante. 

9.  3  ("Fact.")  s.  3  {"Provod.")  a.  3  {"Omrt') 


(1)  Chandler  v.  Ortaves,    2  H.  Bt.,  606,  n.  (a).  statement  was  held  to  be  eonclasire. 

(2)  Dot  v.  Lloyd,  I  M.  ft  Or.,  686.  (7)     Bayley,  J. 

(3)  Willoughby  v.   Wilhughby,  I  T.   R..     772.  (8)     Triceam  Panachand  t.     Bomhaf,  Band*, 
ate  Taylor,  Et.,  §  21.  Ac,  Sailway,  0  B.,  244,  247  (1886). 

(4)  Hulcheson    v.    Mannintlon,  6    Vpb.,     823,  (9)     Sale,  J. 

824.  (10)    Bonain  AH  v.  Ahid  Ali,  21  C,  177,  178 

(6)    In    re     Davit't    Tnuta,    L.    R.,    8    Eq.,  (1893).     5«  also  Laekmi  Xarain  t.  Bbjb  Pmtai. 

98,  99.  2  A.,  7  (1878). 

(6)  MijkeU  V.    Sullan  of  Johore,  I  Q.  B.  (1894),  (II)     In  re  Bliagvanda*  Httrjitan,  8  B.,  511. 

149,  161.     In  reply  a  letter  was  sent  written  by  616  (1884). 

the  SecreUry  of  Sute  for  the   Colonies.     It  was  (12)    See,  as  to  the  proviso  and  appUcati""  •' 

contended  that  the  letter  was  not  sufficient,  but  the  section,  OrtenloJ,  tie.,  Autmnu  Co, ».  .^'r"- 

Kay,  L.  J.,  observed,  "I  confess  I  cannot  conceive  «imka  Chari,  26  M.,  206  (1901). 

a  more  satisfactory  mode  of  obtaining  informa-  (IS)    Bvrjorji   Cwtetji   v.  JlfawJUrji  tinwr". 

tion  on  the  subject  than  such  a  letter,"  and  the  6  B.,  143,  162  (1880). 
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Steph.  Dig.,  Art.  60  ;  Taylor,  Er.,  §§  724A,  «t  teg,  783 ;  Annual  Practice  O.  32,  rr.  1—5  ; 
Civ.  Pr.  Code,  Chs.  X,  XI  i  Grosley,  Ev.,  47—51  (Admissions  by  agreement  and  waiver  of 
proof),  456,  et  i*q. ;  (Effect  of  the  Admissions),  9—46  ;  (Admissions  in  the  Pleading)  ;  Roscoe, 
Cr.  Et.,  12th  Ed„  120, 121 ;  Roscoe,  N.  P.  B».,  72—75 ;  Powell,  Ev.,  305-309  ;  Phipson,  Ev. 
3rd  Ed.,  14. 

OOMMBNTART. 

The  section  deals  with  the  subject  of  admissiou'S  made  for  the  purpose  of  forparpose 
dispensing  tvith  proof  at  the  trial,  which  admissions  must  be  distinguished  from  *'  trt»l- 
evidentiary  admissions  or  those  which  are  receivable  as  evidence  on  the 
trial.(l)  A  Court,  in  general,  has  to  try  the  questions  on  which  the  parties  are 
at  issue,  not  those  on  which  they  are  agreed. (2)  Thus  the  admission  of  a 
defenant's  vakil  in  Court  was  held  to  be  evidence  of  the  receipt  of  a  certain 
sum  of  money,  and  to  do  away  with  the  necessity  for  other  proof.  (3)  So  also 
the  admission  of  a  fact  upon  the  pleadings  will  dispense  with  proof  of  that 
fact.(4)  Although  a  plaintiff,  when  the  defendant  denies  his  claim,  is  bound  to 
prove  his  case  by  the  document  on  which  he  relies,  still  if  the  defendant  admits 
any  sum  to  be  due,  that  admission,  irrespective  of  proof  offered  by  the  plain- 
tiff, is  sufficient  to  warrant  a  decree  in  the  plaintiff's  favour  for  the  amount 
covered  by  the  admission. (5)  It  appears  to  be  doubtful  upon  the  English 
cases  whether  admissions  for  the  purpose  of  trial  amount  to  more  than  a  mere 
waiver  of  proof,  and  whether  if  a  party  seeks  to  have  any  inference  drawn 
from  facts  so  admitted,  he  must  not  prove  them  to  the  jury.(6)  But  the 
terms  of  the  present  section  seem  to  show  that  proof  of  such  facts  is  dispensed 
with  for  all  purposes,  and  that  inferences  may  be  drawn  from  them  in  all 
respects  as  if  they  had  been  i^roved  by  the  party  who  seeks  to  draw  from 
them  such  inferences. 

Admissions  for  the  purpose  of  a  trial  in  civil  cases  may  be  divided  into  (a) 
admissions  on  the  record,  which  are  either  actual,  i.e.,  either  on  the  pleadings  or 
in  answer  to  interrogatories  or  implied  from  the  pleadings ;  and  (2))  admissions  be- 
tween the  parties,  which  may  either  be  by  agreement  or  notice.  (7)  Such  admis- 
sions may  thus  be  made  either  (a)  pursuant  to  notice  ;(8)  (6)  by  agreement  at(9) 


(1)  5m  aa  to  these  latter,  ss.  17,  18,  et  teq.,  see  Appendix  and  Civ.  Pr.  Code,  Ch.  X.  Under 
ante,  and  pp.  128—129,  ante.  the  existing  procedure  documents  which  are  not 

(2)  Burjorji  Curxtji  v.  Munckerji  Kuverji,  admitted  must  be  proved.  The  oboervations  in 
5B..  143,  152(1880).  Bibte  Jokai  v.  Begler,  6  Moo.  I.  A..    S2I  (I8S6), 

(3)  KaUekanHnd  Bhvttacharjee  t.  Oiretbala  and  Nankiekor  Daa  v.  Ramkalp  Roy,  6  B.  L.  R., 
Ddha,  10  W.  R.,  322  (1868).  App.,  49,  51  (1871),  were  made  with  reference  to 

(4)  Burjorji  Cwaetji  v.  Munclterji  Kuverji.  a  state  of  procedure  which  no  longer  cxiats.  iSee 
supra  ;  »ee  ss  to  this  case,  post  ;  but  as  to  adniis-  Field,  Ev.,  379. 

sioDS  not  made  in  the  pleadings  but  in  a  deposition,  (9)  8.  58  ;  see  Ch.  XI  of  the  Civ.  Pr.    Code  on 

see  Sietk  Ibrahim  v.  Pamala  Bari,  8  Bom.  H.  C.  the    settlement  of  issues.     A  party  is    bound  by 

R.,  A.  C.  J.,  163  (1871).     As  to  estoppel  by  plead-  an  admission  of  fact  made  by  his  pleader  at  the 

ing,  see  Dinomoney  Dabea  v.  Doorga  Permd,   12  trial ;  see  Kaleekanund  BkuUacharjte  v.  Oireebala 

B.  U  R.,  274,  276  (1873);  Luehmaa  Chunder  v.  Debia,  10  W.   R.,  322  (1868);  Rajunder  Narain 

Kali  Ckwm,  19  W.  R.,  292,  297  (1873).     As  to  v.  Bijai  Qovind,  2  Moo.  I.  A.,  263  (1839);  Khajah 

estoppel  generaly,  see  s.  Ufi,  pott.  Abdool  v.  Oour  Monee,  9  W.  R.,  375  (1868) ;  Sree- 

(8)    /»»»•  Chunder    v.    Nobodeep    Chunder,  6  nutty  Douee  v.  Pitambur  Pundak,  21  W.  B.,  332 

W.  B.,  132  (1866).  (1874) ;  Kower  Xarain  v.  Sreenath  MiUer,  9  W. 

(6)  See  Bdmundi  v.  Qrovet,  2  »..  &  W.,  642  R.,  486  (1868);  Berkeley  v.  Muttamut  Chitivr,  6 
646,  per  Alderson,  B.  N.-W.  P.,  2  (1873).     But  where  a  vakil    upon  a 

(7)  Annual  Practice,  1906,  p.  432.  mistaken  view  of  the  law  goes  beyond  and  con. 

(8)  As  in  the  case  of  a  notice  to  admit  genuine*  travenes  his  instructions,  his  erroneous  consent 
ncas  of  docomenta  under  s.  128  of  the  CSv.  Pr.  cannot  bind  his  client ;  Ram  Kant  v.  Brindabun 
Code,  tt  0.  32,  r.  2,  and  generally  as  to  admis-  Vhundtr,  16  W.  B.,  246  (1871).  A  party  is  not, 
•tans  potsoant  to  notice,  0.  32,  rr.  1—6  ;  Taylor,  however,  bound  by  an  admission  of  a  point  of 
Bv..  |724A,«l»e5.:  and  as  to  discovery  generally  low  nor  precluded  from    asserting  the  contrary 
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or  be{ore(l)  the  trial ;  (c)  by  the  pleadings. (2)  In  the  case  of  admis- 
sions made  before  the  hearing,  the  section  requires  that  the  admissions 
be  in  the  handwriting  of  the  party  or  of  his  agent.  The  admissions  mentioned 
in  this  section  take  the  place  of  witnesses  called  to  prove  the  facts  admitted, 
but  in  any  case  the  Court  may  in  its  discretion  require  the  facts  howsoever 
admitted  to  be  proved  otherwise  than  by  such  {idmission.  When  an  admission, 
as  frequently  happens,  is  made  at  the  hearing,  the  Judge's  note  is  sufficient 
record  of  the  fact.  Generally  as  to  what  takes  place  before  a  Judge  at  a 
trial,  civil  or  criminal,  the  statement  of  the  presiding  Judge  or  his  notes  are 
conclusive.  Neither  the  affidavits  of  bystanders,  nor  of  jurors,  nor  the 
notes  of  counsel  nor  of  shorthand  writers  are  admissible  to  controvert  the 
notes  or  statement  of  the  Judge.  (3)  It  has  been  held  that  an  admission  in  a 
civil  case  is  conclusive  if  made  for  the  purpose  of  dispensing  with  the  proof 
at  the  trial.  (4)  But  an  admission  made  by  a  party  to  a  suit  or  his  attorney 
that  a  certain  fact  exists  and  need  not  be  proved,  does  not  dispense  with 
proof  of  the  existence  of  that  fact  subsequent  to  the  date  of  the  admis- 
.sion.(5)  The  function  of  admissions  made  on  the  pleadings  is  to  limit  the 
issues  and  therewith  the  scope  of  the  evidence  admissible.(6)  Where  in  a  snit 
for  specific  performance  of  an  agreement  the  defendant  admitted  in  his 
written  statement  the  terms  of  the  agreement  and  its  execution,  the  Court 
hdd  that  the  plaintiff  was  not  called 'upon  to  prove  the  execution  of  the 
agreement,  or  to  put  it  in  evidence,  and  citing  the  case  of  McGowan  v. 
8mith{7)  and  Oredey  on  Evidence,(8)  remarked  as  follows: — "A  Court,  in 
general,  has  to  try  the  questions  on  which  the  parties  are  at  issue,  not  thoae 
on  which  they  are  agreed  ;  and  'admissions,'  which  have  been  deliberately 
made  for  the  purp>oses  of  the  suit  whether  in  the  pleadings  or  by  agreement, 
wiU  act  as  an  estoppel  to  the  admission  of  any  evidence  contradicting  them. 
This  includes  any  document  that  is  by  reference  incorporated  in  the  bill  at 
answer.  "(9)  The  point  is  not  in  issue;  and  as  to  the  counter-statements  of 
the  parties,  'a  plea  or  a  special  replication'  admits  every  point  that  it  does  not 
directly  put  in  issue.  The  same  rule  applies  to  an  answer  when  it  assumes  tiie 
form  of  a  demurrer  or  plea  by  submitting  a  point  of  law  or  by  introducing  new 
facts.  Thus  a  submission  that  the  defendants  would  not  be  in  any  way  i^cted 
by  the  notice  set  forth  in  the  bill,  precluded  thein  from  disputing  the  vali- 
dity of  this  notice. '(10)  Such  rules  are  to  be  applied  with  discretion  in  this 
country,  where  a  strict  system  of  pleading  is  not  followed  ;(11)  but  bere^ 
as  I  suppose  everywhere,  the  language  of  Lord  Cairns  holds  true,  '  ihaX 
the  first  object  of  pleading  is  to  inform  the  persons  against  whom  the  suit  is 
directed,  what  the  charge  is  that  is  laid  against  them. '(12)    The  principle  is 


in  order  to  obtain  the  relief  to  which  upon  a  tme  most  be  taken  aa  correci,  onleaa  it  n  oootradioted 

construction  of  the  law  he  may  be  entitled  ;  Ta-  by  an  aflidaTit ;  or  the  Jndge'*  own  adodarian 

gon  V.  Tagon,  I.  A.,  Sop.  Vol.,  71  (1872) ;  8*-  that  the  rvoord  he  made  was  wrong ;  ff«r  DgU 

renJra  Kuhav  t.  Doorfa  Sundari,  19  I.    A.,  116  v.  UttraMl,  16  W.  R.,  107  (1871). 

(1892);  Oopu  Lull  v.  Chundraoee  Bvhorju,   11  (4)  Vrjukort  v.  BvtUrfitU,    37  Oi.  D..    SSI; 

B.  L.  R.,  396  (1872).     An  erroneous  admission  Harveij  \.  Croydon  Vnion,iliCk.'D.,tn;  •ni—Vij. 

by  counsel  or  pleader  on  a  point  of  law  does  not  Ev.,  4696  ;  Taylor,  Et.,  783. 

bind  the  party  ;  Makarani  Bent  t.  DudM  Nath  (S)  Lawaon's     PnminiptiTe    Et„  ISBL.    litmt 

4  C.  W.  N.,  274  (1899);  Krithnaji  Naragan  t,  MeLeod  v.  Waitler,  3  C.  ft  P.,  SIL 

Bajnml  Manick,  24  B.,  360.  (6)  Wills,  Et.,   101. 

(1)  S.  68,  and  tet  Civ.  Pr.  Code.    s.  128,  tupn.  (7)  26  U  J.,  Cb.,  8. 

(2)  S.  68,  «u  p.  361,  poM.  (8)  Law  of  Evideae,  467,  22. 

(3)  R.  T.  P€lanii  IHiulta,    10  Bom.  H.  a  R.,  (9)  lb.,  467. 

76.  81  (1873).  where  the  cases  are  collected.  Nor  (10)  Oresley,  Et.,  467,  22. 

too.  Et.,  238.     In  an  earlier  case  in  the  Caloatta  (11)  Set  next  paragraph. 

High  Court  it  was  stated  that  a  judgment  deli-  (12)  Broutu  t.  MeClintoet,  6  E.  ft  I^   Afgk  at 

berataly  recording  the  admission  of  a  pleader  p.  463. 
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equally  valid  as  applied  to  either  party  in  the  cause.  The  Court  is  to  frame  the 
issaes  according  to  allegations  made  in  the  plaint  or  in  the  written  statements 
tendered  in  the  suit. .  .But  the  issues,  as  they  stand,  were  suggested  by  the 
defendant's  counsel.  They  waive  controversy  as  to  the  aetual  execution  of 
the  document,  assume  it  to  have  been  executed,  and  raise  questions  only 
that  depend  for  their  pertinence  on  that  assumption.  Under  such  cir- 
cumstances the  plaintiff  is  not,  I  think,  called  on  to  prove  the  execution  of  the 
document  or  to  put  it  in  evidence.  If  the  document  being  pronounced  abso- 
lutely invalid  for  some  purpose  on  considerations  of  public  policy  it  were 
sought  to  defeat  the  law  through  the  effect  usually  given  to  an  admission  in 
pleading,  such  an  attempt  could  not  be  allowed  to  succeed,  but  for  its  pro- 
posed purpose  in  this  case  it  is  not  invaUd.  "(I)  An  admission  may  be 
implied.  Thus  where  a  suit  is  so  conducted  as  to  lead  to  the  inference  that  a 
certain  fact  is  admitted,  the  Court  may  treat  it  as  proved,  and  a  party  in 
appeal  cannot  afterwards  question  it  and  recede  from  the  tacit  admis8ion.(2) 
And  this  is  so  not  only  for  the  particular  issue,  but  for  all  purposes,  and  for 
the  whole  ca8e.(3)  So,  where  counsel,  in  his  opening,  state-s,  though  he  does 
not  subsequently  prove,  his  client  to  be  in  possession  of  a  certain  document, 
this  will,  ufter  notice  to  produce,  admit  secondary  evidence  thereof  from  his 
adversary.  (4) 

A  vakil's  general  powers  in  the  conduct  of  a  suit  include  the  power  to 
abandon  an  issue  which  in  his  discretion  he  thinks  it  inadvisable  to  press.(5) 

The  effect  given  in  the  English  Courts  to  admissions  on  the  pleadings  has  piaadinsa. 
always  been  greater  than  that  given  to  admission  in  the  less  technical  plead- 
ings in  the  Courts  in  India.(6)  A  written  statement  put  in  by  a  defendant  is 
not  a  plea  by  way  of  confession  and  avoidance,  whereby  the  defendant  is 
bound  by  the  confession  and  so  compelled  to  prove  the  avoidance ;  it  is  a 
statement  of  the  grounds  of  his  defence,  and  he  must  verify  the  statement. 
It  is  like  an  answer  in  Chancery  which,  if  read  as  an  admission,  the  whole 
most  be  taken  together.  A  defendant's  written  statement  may,  like  every 
other  statement  made  by  a  defendant,  be  used  as  evidence  against  him,  but 
like  every  other  statement  made  by  a  defendant,  the  whole  statement  must 
be  taken  together.(7)  The  rule  that  whenever  a  material  averment  well 
pleaded  is  passed  over  by  the  adverse  party  without  denial,  it  is  thereby  ad- 
mitted, is  not  applicable  to  the  Indian  Courts.  (8)    But  where  in  a  suit  tried 


(1)  Bntforji  Cmrmtji  v.  Muneherji  Kuverji,  6  by  pleading  must  be  applied  witli  diaoretion  in 
B.,  143,  152.  153  (1880);  see  Sambayya  v.  Oan-  this  country];  Norton,  Ev.,  US. 

fn^  13  U.,  312  (1880) ;  but   as  to   admissions  (7)  PooUn  Bthartt  v.  Watton  A  Co.,  9  W.  R., 

*itli  respect  to  ttnatampod  or  unregistered  docu-  190,  191  (1868),  followed  in  Sanga  Jiau  v.  Skatn- 

■xoti,  Mcs.  «6,  pol,  cl.    (6).  yammi,  17  M.,  473,   476  (1894);  Sooltan  Ali  v. 

(2)  Mcluma  CAundtr  v.  &>m  Xt'More,  23  W.  R.,  Chand  Bibee,  9  W.  R.,  130  (1868) ;  Lalla  Prob- 
174(1876);  s.  c,  15  B.  L.  R.,  142,  156;  follow-  hoo  v.  Sheonalh  Soy,  W.  R..  1864,  Act  X,  27; 
iagSmei/  V.  Blaltt,  1  M.  ft  W.,  168;  Doe  t.  Roe,  1  Lucktmm  Ckunder  v.  Kali  Churn,  19  W.  R.,  292, 
K.  ft  B..  279.  297  (1873) ;  but  the  Court  can,  in  ita  discretion, 

(3)  BoUoH  T.  ^Aemum,  2  H.  ft  W.,  403.  attach   thereto,  or   to  any    portion  thereof,  so 

(4)  Duneombe  t.  Daniett,  8  C.  ft  P.,  222  ;  ap-  much  ralue  a«  seems  to  it  lit ;  Kadha  Chtirn  v. 
praved  in  BmlUr  r.  Worman,  2  F.  ft  F.,  166  ;  3  Chunder  MoHee,9  W.  R.,  290  (1868). 

U  T.  N.  8.,  741  ;  contra  MaeMl  v.  Eitll,  1  C.  ft  (8)  Anund  iloyee  t.  8hed>  Ckundrr,  2  W.   K., 

K.,  WS,    in   whiefa  PoUock.    C.  B.,  declined  to  (P.  C).  19  (1862);  9  M.  I.  A.,  301.  See,  as  to  this 

lake  tile  facta  from  the  opening  of  oonnsel.  case,  llutd.  Akmedee  r.  Vabu  Pertaud,  18  W.  R., 

(5)  Vemkmla  Nanmmkaf.  Blmtkyabwlu  Naida,  287  (1872)];  Soonalun  8aha  v.  Bamjoy  8aha, 
U  M..  367  (1902).  Marsh.,  S49    (1863);    KriUebtuk  MyUe    v.    Bam 

(»)  Amirtolal   Bote  r.  BajoiueiaiU  Mitter,    16  Dkun,  7  W.  R.,  626   (1867) ;  Shadoo    Singh,   v. 

B.  L.  B.  (P.C),  10^  23(1876)  ;  28  W.  R..  214  ;  Bamanoograha  Lall.9  W.  R.,  83  (1868);  Bhoobun 

U  R..  2  L  A..  113,  perSir  B.  Peaoook  :  Bwiorji  Chunderv.  Bam  Dyal,  14  W.  R.,  66  (1870).   [The 

(^•rmH    r.     Muneherji    Ktvtrji,  6  B.,    143,  162  system  of  procedure  in  this  country  is    not  snch 

(1880).  per  Weat,J,[Buleewitbregaixltoadminion  that  if  adofendant  fails  to   dispute  or  contest  a 
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under  the  Civil  Procedure  Code  issues  have  been  settled,  averments  upon 
which  no  issue  is  framed  should  be  taken  to  be  admitted,  as  the  Cooit, 
before  proceeding  to  frame  and  record  the  issue,  is  directed  to  enquire  and 
ascertain  upon  what  questions  of  law  or  fact  the  parties  are  at  issue.  If  a 
party  really  intends  by  his  pleadings  to  raise  a  particular  question,  he  should 
request  the  Court  to  frame  an  issue  upon  it.  The  other  party  then  has  notice 
of  such  a  question  being  raised  and  is  enabled  to  produce  evidence  upon 
it.(l)  So  where  in  a  suit  praying  for  an  injunction  restraining  the  defendant 
from  interfering  with  the  plaintin's  possession  of  certain  land  the  plaintiff  in 
the  plaint  alleged  obstruction  by  the  defendant,  and  it  was  not  denied  by  the 
defendant  in  his  written  statement  or  put  in  issue  at  the  hearing  ;  it  was  hdd 
that  it  might  be  presumed  that  the  defendant  did  not  deny  the  fact  of  obstruc- 
tion. (2)  Where  there  was  merely  an  admission  by  implication  in  the  deni&l 
of  the  legal  effect  imputed  to  the  fact  alleged,  it  was  held  that  an  admission  of 
a  fact  on  the  pleadings  by  implication  is  not  an  admission  for  any  other  pur- 
pose than  that  of  the  particular  issue  and  is  not  tantamount  to  proof  of  the 
fact. (3)  "  In  re-casting  the  Code  of  Civil  Procedure  it  was  at  first  proposed  to 
enact  that  every  allegation  of  fact  in  any  written  statement,  if  not  denied  spe- 
cifically or  by  necessary  implication  or  stated  to  be  not  admitted  by  the  oppo- 
site party,  shall  be  taken  to  be  admitted  for  the  purposes  of  the  suit.  iW 
section  was,  however,  struck  out  in  Committer,  and  instead  thereof  it  has 
been  enacted  that,  at  the  first  hearing  of  the  suit,  the  Court  shall  ascertain 
from  the  defendant  or  his  pleader  whether  he  admits  or  denies  the  allega- 
tions of  fact  made  in  the  plaint,  and  shall  ascertain  from  each  party  or  his 
pleader  whether  he  admits  or  denies  such  allegations  of  fact  as  are  made  in  the 
written  statement  ( if  any )  of  the  opposite  party,  and  as  are  not  expressly 
or  by  necessary  implication  admitted  or  denied  by  the  party,"  against  whom 
they  are  made  and  shall  record  such  admissons  and  demals.(4)  When  the 
defendant  admits  a  sum  to  be  due  for  rent,  the  Court  may  rightly  give » 
decree  for  it,  irrespectively  of  the  claim  made  in  the  plaint.(5)  A  written 
statement  cannot  be  read  as  evidence  against  any  party  to  the  suit  save 
the  person  by  whom  it  is  made  and  those  who  are  bound  by  admissions  made 
by  him.  (6) 

The  section  only  deals  with  the  authority  of  agents  to  make  admissions 
of  particular  facts  in  the  suit.  There  is  a  considerable  difference  between  the 
case  where  a  pleader  by  way  of  compromise  purports  to  give  up  a  right 
claimed  by  the  client,  or  to  saddle  him  with  a  liability  that  is  not  admitted, 
and  the  case  where  a  pleader  makes  admissions  as  to  relevant  facts  in  the 
usual  course  of  litigation,  however  much  those  admissions  affect  the  client's 
interest.  The  power  to  bind  by  such  admissions,  which,  in  effect,  is  but  dis- 
pensing with  proof  of  the  facts  admitted  is  one  of  the  well-recognised  incidents 
of  a  pleader's  general  authority.  To  deny  power  so  to  bind  the  cUent  or 
to  do  any  similar  act  obviously  necessary  for  the  due  conduct  of  litigation 


point,  he  thereby  admit*  it.     On  the  contrary  if  B.  L.  R.  (P.C),  10,  23  (1876);  23   W,  B..  lit 

he  allows  judgment  to  go  by  default,    the  plain-  L.  R.,2l.  A.,\lS.;Eilmundtv.Orotu,i1LtV.. 

tiff  is  just  as  much   bound  to   prove    his  case] ;  642 ;  Smith  ▼.  Martin,  6  H.  &  W.,  304 ;  JtoMw  T. 

Shaikh    Hamudoolah  y.  GewJu    Ull,    17  W.  R..  UaidtloM,  4  Q.  B.,  811.  815. 

171    (1872)  ;     Burjorji     Curxlji    v.    Munthtrji  (4)    Field.,  Et..    164.  186;    C3t.  Pr.  Code,  ». 

Kuvtrji,  6  B..  43.  152(1880);    contra   Chundec  in  ;  nu  ».  5»,  pod. 

Chum  T.  Mabaruck  Ali,  12  W.  R.,  469  (1870);  (6)     RoolMni  Kant  v.  SharibUmitta,  \i  B.    U 

as  to   "pleadingover,"  »€  Norton.  Et., 61,  115.  I?.,    246«    (1873);  Lvkhte    Kanto  v.  Sumetndii 

(1)  Mtitil.  Ahmedie  v.   Dahec  Permutl,  l(t  \V.        Lutker,  13  B.  L.  B..  243.  263  (1874);  Mm ■» 

R.,  287  (1872).  referred  to  in  Afoji  Patil  v.  J/x/.  Abuhhuttg  v.  Hteram  Ram,  24  W.  R..  82  (1876); 

26  B..  736  (1902).  5<<  Civ.  l*r.  Code,  ss.  146—131.  «e  notes  to  s.  166,  foM. 

(2)  .4pa7i  P«ri7  >.  .4pa,  26  B.,  736(1902).  (6)    Jvggttmr  Mookerjte    r.  Oofe€  Kitttm,  S 
3)     Amirtotal  floKT    \.  Rajonukant  MiUer,   15  \V.  K.,  60  (1866). 
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woald  so  embarrass  and  thwart  a  pleader  as  in  a  great  measure  to  destroy 
hit  luefiilness.  But  no  such  undesirable  results  would  follow  from  holding 
that  in  the  absence  of  specific  authority  of  a  pleader  cannot  bind  by  com- 
promises strictly  such.(l) 

In  a  civil  case  there  is  no  doubt  that  the  party  or  his  pleader  may  at  any  p**"**"** 
time  relieve  his  adversary  from  the  necessity  of  proof ;  and  the  generality  of 
the  language  used  in  this  section  might  lead  to  the  inference  that  this  was  so 
in  a  criminal  trial  also.     But  as  to  admissions  before  the  hearing  it  is  certain 
that  in  a  criminal  case  they  can  only  be  used  as  evidence,  and  for  this  purpose  it 
does  not  signify  whether  they  are  in  writing  or  not ;  and  it  is  generally  sup- 
posed that  in  a  criminal  charge  admissions  made  af  tor  a  plea  of  not  guilty  can 
also  only  be  made  use  of  as  evidence.  (2)    In  England  the  rule  has  been 
stated  to  be  that  in  a  trial  for  felony  the  prisoner  (and  therefore  also  his 
counsel,  attorney  or  vakil)  can  make  no  admissions  so  as  to  dispense  with 
proof,  though  a  confession  may  be  proved  as  against  him,  subject  to  the  rules 
relating  to  the  admissibility  of  confessions.(3)    In  cases  of  felony  it  is  the 
constant  practice  of  the  Judges  at  the  Assizes  to  refuse  to  allow  even  counsel 
to  make  any  admission.(4)    In  a  case  also  of  indictment  for  a  misdemeanour 
(perjury)  where  it  appeared  that  the  attorneys  on  both  sides  had  agreed  that 
the  formal  proof  shoidd  be  dispensed  with   and  part  of  the  prosecutor's  case 
admitted.  Lord  Abinger,  C.  B.,  said  :  "  I  cannot  allow  any  admission  to  be 
made  on  the  part  of  the  defendant  unless  it  is  made  at  the  trial   by   the 
defendant  or  his  counsel ;  "  and  the  defendant's  counsel  declining  to  make 
any  admission  the  defendant  was  acquitted.(5)    Prior  to  this  Act  the  reported 
decisions  are  not  uniform.  (6)    It  has  been  suggested  that  the  section  applies 
to  civil  suits   only.(7)    Though  it  is  not  in  terms  so  strictly  limited,  the 
suggestion  receives  warrant  from  the  phraseology  employed  which  is  more 
suitable  to  oivil  than  to  criminal  proceisdlngs.    Whether  this  section  applies 
to  criminal  cases  or  not,  the  Court  may,  by  the  express  terms  of  the  section, 
in  its  discretion   require  the  facts  admitted  to  be  proved  otherwise  than 
by  such  admissions.    It  is  not  the   practice  of  counsel  or  vakils   to   make 
admissions  in  criminal  oases,  and  even  if  they  have  the  power,  they  wiU  seldom, 
if  ever,  assume  the  responsibility  of  making  such  admissions.    Were  such  an 
admission  made,  the  Court  would  doubtless  in  most  criminal  cases  require  the 
tacts  admitted  to  be  proved  otherwise  than  by  such  admissions  under  the  pro- 
visions of  the  last  paragraph  of  the  section. (8)    As  to  a  plea  of  guilty  see  s.  43, 
pp.  8S-84,  ante. 

(1)  Tn  t^eprrviouaedttuHU  thia  subjeot  which  (lg72).it  was  heM  th»t  adminiODa  made  by  a  prh- 
•loai  not  belong  to  the  Law  of  Eridenoe  will  be  oner's  vakil  cannot  be  used  against  the  prisoner, 
roand  tfeated.  Bat  in  B.  v.  Oogojoo,  12  W.  R.,  Cr.,  80   (1869), 

(2)  Markfay.  Bv.,  Art.  61.  proof  of  a  fact  was  dispensed  with  on  the  admis- 

(3)  Staph.  Dig..  Art.  60.  sion  of  the  prisoner's  ooansel ;  in  the  case  of  it. 

(4)  Phill..  Et..  10th  Ed.,  391,  n.  6;  Wills.  Et.,  t.  Swroop  Chindtr,  IS  W.  R.,  Cr.,  76  (1869),  it 
119.  see  Roacoe.  Cr.  Et.,  ISO,  ISl.  was  said,  with  reference  to  a  partienlar  arrange- 

(5)  it.  r.  ThorM  U,  8  C.  ft  P.,  S7S ;  it  will  be  ment.  "so  far  as  prisoners  can  ^as9ent  to  anything, 
ohserred  thmt  this  was  a  case   of   admission  be-  that  arrangement  was  assented  to  by  the  vakik 
(ore  trial,  the  Judge  assuming  that  an  admisaiOD  of  each  party." 
(•old    be  made    at  the   trial    by   the  defendant  (7)  Norton.  Br.,  S38. 
or  Us  eonnael.  (8)  v.  also  notM  to  «.  5,  ante. 

(«)  B.  T.   Katim    Mnnik,  17  W.   B..  Or.,  49 
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CHAPTER  IV. 

Op  Oral  Evidence. 

Oral  evidence  has  been  defined  by  the  Act  to  be  all  statements  which  the 
Court  permits  or  requires  to  be  made  before  it  by  witnesses  in  relation  to  m»t- 
ters  of  fact  under  enquiry.(l)  This  Chapter  declares  (a)  that  all  facts  except 
the  contents  of  documents  may  be  proved  by  oral  evidence,  a  proposition  of 
law  which,  though  obvious,  was  lost  sight  of  in  several  cases  anterior  to  the 
passing  of  the  Act.  So  it  was  held  that  oral  evidence,  if  worthy  of  credit,  is 
sufficient  without  documentary  evidence,  to  prove  a  fact  or  title  ;  (2)  such  as 
boundaries  ;(3)  the  existence  of  an  agreement,  e.  g.,  a  farming  lease  ;  (4)  the 
quantity  of  defendant's  land  and  the  amount  of  its  rent  ;(5)  the  fact  of  posses- 
sion ;{6)  a  prescriptive  title  ;(7)  a  pedigree  ;(8)  an  adjustment  of  accounts  ;(9) 
the  discharge  of  an  obligation  created  by  writing  ;  (10)  in  short  (as  the  sec- 
tion now  declares),  all  facts  except  the  contents  of  documents. 

It  is  an  error  to  suppose  that  oral  evidence  not  supported  by  documentaij 
evidence,  is  of  no  importance  whatever  for  the  determination  of  the  true  merits 
of  a  ca8e.(ll)  There  is  no  presumption  of  perjury  against  oral  testamony, 
but  before  acting  upon  such  testimony  its  credibility  should  be  tested  both 
intrinsically  and  extrinsically.(12)  And  in  the  contradiction  of  oral  testimony, 
which  occurs  in  almost  every  Indian  case,  the  Court  must  look  to  the  document- 
ary evidence,  in  order  to  see  on  which  side  the  truth  lies.  (13)  Much  greater 
credence  also  is  to  be  given  to  men's  acts  than  to  their  alleged  words,  which 
are  so  easily  mistaken  or  misrepresented.(14) 

The  contents  of  documents  may  not  (except  when  secondary  evidence  is 
admissible)  (16)  be  proved  by  oral  evidence  because  it  is  a  cardinal  rule,  not  one 
of  technicality  but  of  substance,  which  it  in  dangerous  to  depart  from,  that 
where  written  documents  exist,  they  shall  be  produced  as  being  the  best 
evidence  of  their  own  contents.  (16)  But  the  rule  is  confined  to  documents. 
Though  the  non-production  of  an  article  may  afford  ground  for  observations. 


'1)  S.  3,  anit,  aa  to  teatimony    by    Bigns,  nee  <lhrai»  v.  Nittanund  Shah,  B.  I..  R..  Sup.  Vol.. 

note  to  ■.  59,  fxm.  F.  B,  3  (1883). 

(2)  Ram  Soondur  v.  Akima  Bibet,  8  W.  R.,  (10)  BamanaiamiMTttiyar  v.  Bam*  BUnr. 
36«  (1867).  2  Mad.  H.  C.  R.,  412(1860);  OwnumOattMn^. 

(3)  Sante  Btmil  v.  Sajender  Kithort,  9  W.  R.,  Sorabji  Barjorji,  1  Bom.  H.  a  R .  U  (UN); 
125  (1868) ;  but  see  Qoluek  Chundtr  t.  Bajah  Dalip  Singh  v.  Dwja  Pratai,  1  A.,  4U  (ISH) 
Sreemurd,  W.  R.,  (1864),  136.  [even  though  there  be  a  writteo  receipt  not  pro- 

(4)  Oolvtk  Kithore    v.  Xund  Mohun,  2  Vf.  R.,  duced] ;  «M  s.  91,  «{<.  (e),  poa(. 

394  (1869).  (11)  Oirdharee  Loll  v.   Modho  Bog,  18  W.  R.. 

(6)  Denoo    Singh  v.  Doorga  PerOad,  12  W.  R.,  323  (1872). 

348  (1872).  (12)  In  the  matter  of  OoimanK,  17  W.  R.,  Ct.. 

(6)  Sheo    Suhaye  v.  Ooodur  Roy,  8  W.  R.,  328  69,  60  (1872). 

(1867);  Thakoor  Dun  v.  Nowab  Syud,  8  W.  R.,  (13)  Miummat  Imam  v.   Hmgotind  OMm,  * 

341   (1867);   Uaharajah  Qobind  T.  Baiah  Anund,  Moo.  I.  A.,  403,  407  (1848);  a.  c,  7  W.  B.,  P.  C. 

S  W.  R.,  Cr.,  79  (1866).  67 ;  Ekovn  Singh  v.  Binlal  Stal,  S  &  L  R-. 

(7)  JUeharban  Khan  v.    Muhboob    Khan,  7  W.  P.  C,  4  (1868) ;  s.  o.,  11  W.  K,  P.  C.  24. 

R.,  462  (1867).  (14)  Jfeer  Otdoollah  t.  Baiby  Imamam.  1  Mm. 

(8)  Mohidin   Ahmed     t.    Sayyid    Muhammad,  X.  A..  18.  42,  43  (1836). 
1  Had.  H.  C.  R.,  92  (1862).  (15)  Ste  a.  66,  poA 

(9)  KampiliharivaMvappa  v.  SomammtMi-  (16)  Dinomoyi  Debi  v.  Boy  LwimifKl,  7  I.  A. 
roim  1  Mad.  H.  C.  R.,  183(1863):  i»un«iiiMi CAoie-  8  (1879). 
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more  oi  less  weighty,  according  to  the  circumstances,  it  only  goes  to  the 
weight,  not  to  the  admissibility  of  the  evidence.  When  the  question  is  as  to 
the  effect  of  a  written  instrument,  the  instrument  itself  is  primary  evidence 
of  its  contents,  and  until  it  is  produced,  or  the  non-production  is  excused,  no 
secondary  evidence  can  be  received.  But  there  is  no  case  whatever  deciding 
that  when  the  issue  is  as  to  the  state  of  a  chaud,  e.  g.,  the  soundness  of  a 
horse,  or  the  quality  of  the  bulk  of  goods  sold  by  sample,  the  production  of 
the  chattel  is  primary  evidence,  and  no  other  evidence  can  be  given  till  the 
chattel  is   produced  in  Court  for  its  inspection.(l) 

(b)  Secondly,  this  Chapter  declares  that  oral  evidence  must  in  all  cases  be 
iirect.  That  is,  it  must  consist  of  a  declaration  by  the  witness  that  he  perceived 
by  his  own  senses  the  fact  to  which  he  testifies.  Thus  if  A  is  charged  with  the 
murder  of  B,  and  the  facts  alleged  by  nine  witnesses  in  support  of  the  charge 
and  shown  to  be  relevant  under  Part  I,  are  as  follows  :  (a)  A  came  running 
from  the  scene  of  the  murder  at  12  o'clock.  (6)  Some  one  screamed  out  at 
the  same  time  and  place,  "  A,  you  are  murdering  me."  (c)  A  left  his  house 
at  1 1  J,  vowing  that  he  would  be  revenged  on  B  for  pressing  so  hard  for  his 
debt,  (d)  There  was  blood  at  the  scene  of  the  murder  and  on  A's  hands  and 
clothes,  (e)' There  were  tracks  of  footsteps  from  the  scene  of  the  murder  to 
A'$  house,  which  correspond  with  A's  shoes.  (/)  The  wound  which  B  received 
was,  in  my  opinion,  of  a  character  to  cause  death,  and  could  not  have  been 
inflicted  by  himself,  (g)  The  deceased  said  :  "  The  sword-blow  inflicted  by  A 
has  killed  me."  {h)  The  prisoner  said  to  me,  ' '  I  killed  B  because  I  was  desper- 
ate." (i)  The  prisoner  told  me  that  he  was  deeply  indebted  to  B.  The  pris- 
oner was  a  man  of  excellent  character. 

All  these  various  circumstances,  statements  and  opinions  could  be  relevant 
facts  under  Part  I,  and  the  rule  now  under  consideration  provides  that,  in  each 
instance,  they  must  be  proved  by  direct  evidence  ;  that  is,  the  fact  that  A  came 
Tanning  from  the  scene  of  the  murder,  as  alleged,  must  be  proved  by  a  witness 
who  tells  the  Court  that  he  himself  saw  A  so  running  ;  the  fact  of  the  screams 
heard  by  the  second  witness  must  be  proved  by  the  second  witness  telling  the 
Court  that  he  did  hear  such  screams ;  the  fact  of  A,  having  vowed,  shortly  be- 
fore the  murder,  to  be  revenged  on  B  must  be  proved  by  the  third  witness, 
who  heard  the  vow  ;  so,  the  blood  by  the  person  who  saw  it ;  the  footsteps,  by 
the  person  who  tracked  and  compared  them  ;  the  doctor's  opinion  as  to  the 
wound,  by  the  doctor  testifying  that  that  is  his  opinion  ;  the  dying  man's  state- 
ment, and  the  prisoner's  confession  by  a  person  who  heard  them.  They  must 
not  be  proved  by  the  evidence  of  persons  to  whom  any  of  the  witnesses  above- 
mentioned  may  have  told  what  they  heard  or  saw,  or  thought. 

On  the  other  hand,  the  evidence  of  the  following  seven  witnesses  would  be 
indirect :  (k)  My  child  came  in  and  said  "  I  have  seen  A  running  in  such  a  direc- 
tion. ' '  (V)  The  police  told  me  that  screams  had  been  heard  at  a  such  time. 
(«)  Father  said,  ' '  I  am  sure  there  will  be  murder,  for  A  has  just  left  the  house, 
vowing  to  be  revenged  on  B.  "  («)  The  police  said  that  they  had  compared 
the  footsteps  and  found  that  they  exactly  fitted,  (o)  The  doctor  said  that  the 
man  could  never  cut  himself  like  that,  (p)  Everybody  said  that  there  was  no 
more  doubt,  for  the  deceased  man  had  identified  the  prisoner,  (q)  B's  wife 
told  me  the  day  before  that  A  was  heavily  indebted  to  him. 

All  the  evidence  of  witnesses,  (k)  to  (q),  would  be  inadmissible,  not  because 
the  facte  to  wiiicb  it  refers  are  irrelevant,  but  because  it  is  not  'direct,' 
that  ia,  not  given  by  the  persons  who  with  their  own  senses  peroeived  the 

(1)  R.  V.  franeu,  12  Cox  C.  C,  612,  618,  per  to  Line  v.  Taylor,  3  F.  *  F.,  781  at  p.  733;  u  to 
Lord  Coleridge,  C.  J.,  and  aa  to  notioe  to  produce  parol  eTidenc«  of  iiuoriptioiu  on  banners,  etc.,  roe 
tbinga  otber  thaa  doonments,  «e<  Editor's    XoU       The  King  y.  Hunt,  3  B.  ft  Aid.,  666,  674. 
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facts  described,  or  in  their  own  minds  formed  the  opinions  expressed.  The  only 
use  that  could  be  made  of  it  would  be  for  the  purpose  of  corroborating  some 
other  witness  by  proving  a  former  consistent  statement  made  by  him  at  the 
time :  (1)  or  of  discrediting  him  by  proving  a  former  inconsistent  state- 
ment.(2)  Except  for  these  purposes  it  would  be  inadmissible.  (3)  The  section, 
however,  provides  by  way  of  exception  that  if  the  fact  to  be  proved  is  the 
opinion  of  an  expert  who  cannot  be  called  (which  is  the  case  in  the  majority 
of  instances  in  this  country  ),  and  if  such  opinion  has  been  expressed  in  any 
published  treatise,  it  may  be  proved  by  the  production  of  the  treatiBe.(4) 

Upon  the  respective  values  of  oral  and  documentary  testimony,  see  the 
Introduction  to  Chapter  V,  post:  The  prevalence  of  false  testimony  in  this 
country  has  been  the  subject  of  frequent  judicial  comment.  In  the  case  of  Ku«- 
^ma  V.  Atchama,(5)  the  Judicial  Committee  observed  as  follows  : — "  Theaa 
instruments  are  produced,  and  the  facts  tending  to  this  conclusion  are  sworn  to 
by  a  vast  number  of  witnesses.  There  appears  to  us  to  be  no  objection  to  this 
testimony,  beyond  the  observation  which  may  be  made  on  all  Hindu  testi- 
mony that  perjury  and  forgery  are  so  extensively  prevalent  in  India,  that 
little  reliance  can  be  placed  on  it."  But  ail  native  evidence  must  not  be 
doubted.  "It  is  quite  true  that  such  is  the  lamentable  disregard  of  tmtk 
prevailing  amongst  the  native  inhabitants  of  Hindustan  that  all  oral  evidence  is 
necessarily  received  with  great  suspicion  ;  and  when  opposed  by  the  strong  im- 
probability of  the  transaction  to  which  they  depose,  or  weakened  by  the  mode 
in  which  they  speak,  it  may  be  of  little  avail.  But  we  must  be  careful  not 
to  carry  this  caution  to  an  extreme  length,  nor  utterly  to  discard  oral  evidence 
merely  because  it  is  oral,  nor  unless  the  impeaching  or  discrediting  circum- 
stances are  clearly  found  to  exist.  It  would  be  very  dangerous  to  exercise 
the  judicial  function  as  if  no  credit  could  necessarily  be  given  to  witnesses 
deposing  vttxl  voce  how  necessarily  soever  it  may  be  always  to  sift  snek 
evidence  with  great  minuteness  and  care. "(6)  "It  would,  indeed,  be  meet 
dangerous  to  say  that,  where  the  probabilities  are  in  favour  of  the  transac- 
tion, we  should  conclude  against  it  solely  because  of  the  general  fallibility  (rf 
native  evidence.  Such  an  argument  would  go  to  an  extent  which  can  never 
be  maintained  in  this  or  any  other  Court,  for  it  would  tend  to  establish  a  rule 
that  aU  oral  evidence  must  be  discarded  ;  and  it  is  most  manifest  that,  how- 
ever fallible  suoh  evidence  may  be,  however  carefully  to  be  watched,  justice 
never  can  be  administered  in  the  most  important  causes  without  recourse 
to  it."(7)    "  The  ordinary  legal  and  reasonable  presumptions  of   fact  most 


(1)  8ce  t.  1ST,  poft.  indulge  and  lor  which  «oiii<    diBtrirt*   arp    noto- 

(2)  Set  a.  165  (3),  pojf.  rioua.    The  upper  and  morr  educated  c!aam   ate 

(3)  CunninghMu,    Et.,   38 — 40.  aa  free  from  them  aa  the  aune  claaam    in  other 

(4)  S.  to.  Proviso  (I).  conntrics  of  equal    civiliiation  ;  and   they  itfR* 
(6)    4  Hoo.  I.  A.,  106  (1846);  te  alao  U«<lhim  their     exittence    among    their    leaa  enligfataiwd 

Sooduti  T.  Syroop  Chundtr,  4  Hoo.  I.    A..  441  countrymen,"  ib.,  p.  80.  It  must  alao  be  temea- 

(1849) ;  cited  in  H.  v.  Tiluk,  6  Bom.  L.  R..  33()  bcred   that   (in  4he   wcid    of  Jackaon.   J..),  aa 

(1904);  in  which  thr  High  Court  commente<l  on  witne«>ie!<,    "we  have    to  do  almost   nnjvecaaOy 

(be  proDtlets  generaliution  aa  to  the  nnrrlinl'ility  with    the   meaner  claaar<;  that   the  reapectaUe 

of    native  teatimony ;  Burunnt  Lai   v.    Maka-  native   avoida    being    made    a    wilneaK    aa   «• 


rafak  Bttnamin,    T     Hoo^    I.    A.,    167    (1858) ;       ahould    ahun  the  amall-pox  and   that  wita 

Ammat    t.     JTnloMlAai    \atehtar.  14       iherefoie,     are    bcanely  a  fair  aample  oi  the 


Moo.  I.  A.,  SM  (1 871) ;  it.  T.  Klahi  Bux,   K.    I..  population.  R.  v.  Klaii  Buz.  B.  L.  R.,  F.  B.  4«t 

R.,F.  B.,  482  (I6«6)  -.Stmiii  Vijayat.  (Mnna  (IMS).     Btt  alao  Marshall,  R.,  176,  182. 

Woyoiio,     10    Moo.    I.  A.,      162   (1864);    Mu».  (6)     Muihon    Soodun    v.    Svonf    (hfiodtr,   4 

tamMt  EdrntY.  MvtmmMt  Btck%n,  II  W.   It,  34S  Moo.  I.  A..  441  (1849):  and  «ee  oharrvatioaa  ia 

(1869);  and  Field,  Et.,  pp.  47-W,  67-67.  where  the  Witt  v.  SuiiiiilooHua  Chowdnwte,  11  Moo.  L  A., 

anbjeet    U  diacuaaed.     '  It  would,  however,  be  »  187.  188  (1867) ;  SMriMo  Dtbr.  Bir  TAaadra,  3 

great  miaUke  to  suppose  thataUnaUves  of  India  B.  L.  K.,  P.  C,  24  (1869). 

are  addicted  to  these  vioea  in  which  tome  natives  (7)  Bvnwarte  Cat   v.  Makfajah  HJmmmim,  7 
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not  be  lost  sight  of  in  the  trial  of  Indian  cases,  however  untrustworthy  much 
of  the  evidence  submitted  to  these  Courts  may  commonly  be  ;  that  is,  due 
weight  must  be  given  to  evidence  there  as  elsewhere  ;  and  that  evidence  in 
a  particular  case  must  not  be  rejected  from  a  general  distrust  of  native 
testimony  nor  perjury  widely  imputed  without  some  grave  grounds  to  support 
the  imputation.  Such  a  rejection,  if  sanctioned,  would  virtually  submit  the 
decision  of  the  rights  of  others  to  the  8Uspicions,(l)  and  not  to  the  deliberate 
judgment  of  their  appointed  Judges,  nor  must  an  entire  history  be  thrown 
aside,  because  the  evidence  of  some  of  the  witnesses  is  increditable  or  un- 
trustworthy. "(2)  Evidence  of  witnesses  though  not  independent,  but  not 
shaken  in  cross-examination  and  accepted  by  the  Judge  who  heard  them  and 
taw  their  demeanour,  should  not  be  rejected  on  mere  suspicion  where  the  story 
itself  as  told  by  them  is  not  improbable.  1 3)  The  whole  evidence  is  not  to  be 
rejected  because  part  is  false-  The  maxim  ' '  FaUus  in  uno  falsus  in  omnibus  " 
must  be  applied  in  this  country  with  great  discretion ;  ( 4)  for  it  not  imoommonly 
happens  in  this  country  that  falsehood  and  fabrication  are  emidoyed  to  sup- 
port a  just  caa8e.(5)  in  the  words  of  the  Calcutta  High  Court:  "  The  Court 
will  bear  in  mind  that  the  use  of  fabricated  written  evidence  by  a  party, 
however  clearly  established,  does  not  relieve  the  Court  from  the  duty  of 
examining  the  whole  of  the  evidence  adduced  on  both  sides,  and  of  deciding 
according  to  the  truth  the  matters  in  issue.  The  person  using  such  evidence 
may  have  brought  himself  within  the  penalties  of  the  criminal  law  ;  but  the 
Court  should  not,  in  a  civil  suit,  inflict  a  punishment  under  the  name  of  a 
presumption.  Forgery  or  fraud  in  some  material  part  of  the  evidence,  if  it  is 
shown  to  be  the  contrivance  of  a  party  to  the  proceedings,  may  afford  a  fair 
presumption  against  the  whole  of  the  evidence  adduced  by  that  party,  or  at 
least  against  such  portion  of  that  evidence  as  tends  to  the  same  conclusion  with 
the  fabricated  evidence.  It  may,  perhaps,  also  have  the  further  efieot  of 
gaining  a  more  ready  admission  for  the  evidence  of  his  opponents.  But  the 
presumption  should  not  be  pressed  too  far,  especially  in  tms  country,  where 
it  happens,  not  uncommonly,  that  falsehood  and  fabrication  are  employed 


«oo.l.  A.,  1«7  (1888),  4  W.  R.,  P.  C,  12«.  (1867),  7  W.R.,  P.  C,  13.     [In  •  native  oaae 

(1)  Supicion  »  not  to  he  (abttituted  for    evi-       it  i*  not  onoommon  to  find  a  true  case  placed  on 


I ;  Me  Sreeman  Ckunder  t.  Oopat  Chunder,  11  u  false  foundation  and  aupported  in  part  by  false 

Moo.  I.  A.,   28  (1868):   Faa  Bur  v.  faktruddin  evidence and  it  is  not  always  a  safe  oonclu- 

HaMcmed,  9  B.  T..  R.,  488(1871);  Kali  Chandra  sion   tbat  a  case  is  false  and  dishonest  in  whicli 

'.    ShibcJiandra    BHaduri,  6  B.  I..  R..  fiOl  (1870) ;  such    falsities     are  found] ;      Sevvaji    Vijttya    v. 

Olflmu  T.  Mahdbir  Pmltad,  10  I.  A.,  30  (1882);  rhiniia  KayaHa.  10  Moo.  L  A..  161-163  (1864) : 

R.r.  jtoin  .Saran.S  A.,  316(1886),  and  cases  cited  [If  a  party  pot  in  evidenoe  in  support    of    his 

next  nole.  title,  documenta   proved  to  bo  forged,   but  the 

(!)  Banutmatu   Ammal  v.  Kalanlhai  Satchear,  other  evidence  adduced  by  him  is  not  impeached, 

U    Moo.      I.      A.,    364,    366    (1 871)    cited     in  the    Court,  in   rejecting  the  forged  documents, 

HossMHirao    V.    Secretary  of    State,   26  B.,  298  will  take  the  unimpeached  evidenoe    into  oonsid- 

(liOO);  tndaet!  Silkritto  Debv.BirClk<mdra,3'B.  eration,  and    if  satisfied,  adjudicate    thereon"]; 

L.  R.,  P.  C.  13  (1869).  K.  c  12  V/.  R.,  P.  C,  21.  Pattabiinmitr  v.  Venhalarow  Naideen,  7  B.  L.  R., 

(3)  MaqbHloH  v.  Ahmad Hv»ain,fiC.  W.  N.,  241  142,  143  (1871).-  Ooribnolla  Qaiee  v.  Oooroodat 
(1903) :  s.  c,  26  A.  08.  1 16.  In  this  case  it  was  Rey,  2  W.  R.,  Act  X.  99  ( 1866) ;  Btngal  Indigo  Co. 
also  held  that  the  description  of  a  witness  in  the  v.  Tariiueperthad  (ikom,  3  W.  R.,  Act  X,  149 
heading  of  deposition  taken  down  in  Court  is  no  (1866);  Kulioo  Wahmned  v.  Burdeb  Dou,  19 
part  of  the  evidenoe  given  by  the  witness  on  W.  R.,  107  (1873).,  Su  also  Koonjo  Beharef 
solemn  affirmation :  S.  C,  6  Bom.  L.  R.,  233.  v.  Roy  ifothooranath,  1    w-  R.,  165  (1864),  in 

(4)  See  observations  in  Norton,  Ev.,  cited  which  oaae  It  was  held  that  the  Judges  should 
in  Field,  Ev.,  at  p.6I.  Hanmantmov.f!eer«tary  of  not  have  dismissed  the  whole  claim  on  the 
Stole,  26  B.,  297  (190O).  ground     that     great    part   o(   plaintilTs    claim 

(6)  Banes    Swmomyoee    v.  Maharajah    SvUeet-  being  shown  to  be  nntrno,  none   of  it  eould  be 

dandtr,  10   Moo.  I.  A.,  149,  ISO  (1864) ;  Wite  v.  reUable. 
AmrfsiooMtMa  Chowdranet.    11    Moo.   I.    A.,  183 
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to  support  a  just  cause.  "(1)  If  apart  of  the  evidence  of  a  witness  is  dis- 
believed other  evidence  coming  from  the  same  quarter  must  be  viewed  warily 
but  that  does  not  exonerate  the  Court  from  weighing  whatever  evidence  has 
actually  been  tendered  and  the  mode  in  which  it  has  been  met.(2)  In  Meet 
Usdoolah  v.  Beeby  Imamam(3)  Baron  Parke  said  : — "  There  are  some  other 
facts  which  are  established  beyond  all  possibility  of  doubt,  and  there  is  no 
better  criterion  of  the  truth  no  safer  rule  for  investigating  cases  of  conflicting 
evidence,  where  perjury  and  fraud  most  exist  on  the  one  side  or  the  other, 
than  to  consider  what  facts  are  beyond  dispute,  and  to  examine  which  of  the 
two  cases  best  accords  with  these  facts,  according  to  the  ordinary  course  of 
human  affairs  and  the  usual  habits  of  life ;  ' '  and  in  another  case  the 
Privy  Council  said  :  "In  examining  evidence,  with  a  view  to  test  whether 
several  witnesses  who  bear  testimony  to  the  same  facts  are  worthy  of  credit, 
it  is  important  to  see  whether  they  give  their  evidence  in  the  same  words,  or 
whether  they  substantially  agree  not  indeed  concurring  in  all  the  minute 
particulars  of  what  passed,  but  with  that  agreement  in  substance  and  that 
variation  in  unimportant  details  which  are  usually  found  in  witnesses  in- 
tending to  speak  the  truth  and  not  tutored  to  tell  a  particular  stor\'.  "(4i 
In  the  undermentioned  case  (5)  the  Court  observed  with  regard  to  discre- 
pancies in  evidence  as  follows  :— "  No  doubt  it  may  be  contended  that  if  these 
witnesses  were  tutored  ones,  care  would  have  been  taken  to  see  that  they 
should  tell  the  same  story.  But  care  is  not  always  taken  or  effectuaUy  taken,  in 
such  cases,  and  discrepancies  are  not  less  infirmative  of  testimony  because  a 
greater  sagacity  on  the  part  of  the  witnesses  would  have  avoided  them.  " 

In  short,  oral  evidence  must  be  considered  in  conjunction  with  the  doca- 
mentary  proofs  on  the  record,  and  the  probabilities  arising  from  all  the  sur- 
rounding circumstances  of  the  case  ;  and  the  only  satisfactory  mode  of  dealing 
with  a  disputed  point  of  fact  is  to  consider  the  fiill  force  and  joint  result  of  aU 
the  evidence,  direct  or  presumptive,  bearing  upon  the  point,  a  precaution 
which  is  no  where  more  necessary  than  in  this  country  where  oral  evidence 
per  ge  is  looked  upon  with  so  much  distrust.(6) 

"The  consideration  of  a  case,"  observed  their  Lordships  in  the  Privy 
Council  in  the  case  of  Maharajah  Rajendro  v.  Sheopursun  Misser,(7)  "on  evi- 
dence can  seldom  be  satbfactory,  unless  all  the  presumptions  for  and  against  a 
claim  arising  on  all  the  evidence  offered  or  on  proofs  ^^-ithheld,  on  the  rourse 
of  pleading,  and  tardy  production  of  important  portions  of  claim  or  defence 
be  viewed  in  connection  with  the  oral  or  documentary  proof  which  per  se  might 
suffice  to  establish  it. "  "  The  observance  of  this  rule  is  nowhere  more  necessary 
than  in  the  Courts  of  Justice  in  this  country.  We  cannot  shut  our  eyes  to  the 
melancholy  fact  that  the  average  value  of  oral  evidence  in  this  country  is  ex- 
ceedingly low  ;  and  although  in  dealing  with  such  evidence  we  are  not  to  start 
with  any  presumption  of  perjury,  we  cannot  possibly  take  too  much  care  to 
guard  against  undue  credulity.    There  is  hardly  a  case  involving  a  disputed 


(1)  Ooriboolla  Kaxee  v  Onnroodau  Roy,  2  W  Sam  Oopal,  4  C.  W.  X..  430  (1899);  thr  Prixj 
R.,  Act  X,  99  (1865).  CouncO  (penk  of  "  amall  differvncet  quHe  raa- 

(2)  Sanumar  Koer  t.  Bharai  Perslnad,  A  C.  sistent  with  the  truthfalnm  of  thr  witnmw* 
W.  N.,  18  (1899),  P.  C. ;  u  to  disbelief  of  who,  it  will  be  remembered,  were  •peskiiif  ef 
one  atstement  and  setting  up  altemative  cooTertationaaome  12  or  14  years  after  ther  took 
case,    see  Catftru  T.    Kedarnalh  Sarbadkikari,  place"  and  «ee  remarks  at  p.  431.    lb, 

6  C.  W.  S.  858  (1901).  (6)     R.  v.  Kalv  PaHl.  11  Bom.  H.  C.  R..  I4C 

(3)  1  Moo.  I.  A.,  19,44  (1836):  ».  c.  6  W.  R.,  (1874). 

P.  C,  28.  (6)    Rajah  Utlanund  v.  Muuamut  Baskemo- 

(4)  A'ana  A'oratn  T.  Huree  Puntu,  Marshall's  niua,  16  W.  R..  102  (1871),  per  Dwarkanath  Vit- 
Rep., 436  (1862)  [analyais  of  conflicting  evidence  ter,  J. 

in  a  suit  setting  up  a  will].     In  Haranund  Roy  v  (7)     10  Uoo.  I.  A.,  45S. 
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question  of  fact,  in  which  there  is  not  a  conflict  of  testimony  ;  one  set  of 
witnesses  swearing  point  blank  to  a  particulai  state  of  facts,  the  other  swearing 
with  equal  distinctness  to  a  state  of  facts  diametrically  opposed  to  it.(l)  If 
therefore  we  were  to  fonn  our  conclusions  upon  the  bare  depositions  of  the 
witnesses,  without  reference  to  the  conduct  of  the  parties  and  the  presump- 
tions and  probabilities  legitimately  arising  from  the  record,  all  hope  of  success 
in  discovering  the  truth  must  be  at  an  end.(2) 

In  the  case  last  mentioned  the  same  learned  Judge  observed  as  follows: (3) 

"  It  is  a  truth  confirmed  by  all  experience,  that  in  the  great  majority  of 
cases  fraud  is  not  capable  of  being  established  by  positive  and  express  proofs. 
It  is  by  its  very  nature  secret  in  its  movements,  and  if  those  whose  duty  it  is  to 
investigate  questions  of  fraud  were  to  insist  upon  direct  proof  in  every  case, 
the  ends  of  justice  would  be  constantly,  if  not  invariably,  defeated;  We  do  not 
mean  to  say  that  fraud  can  be  established  by  any  less  proof  or  by  any  different 
kind  of  proof  from  that  which  is  required  to  establish  any  other  disputed  ques- 
tion of  fact,  or  that  circumstances  of  mere  suspicion  which  lead  to  no  certain 
result  should  be  taken  as  sufficient  proof  of  fraud,  or  that  fraud  should  be 
presumed  against  anybody  in  any  case  ;  but  what  we  mean  to  say  is  that  in  the 
generality  of  cases  circumstantial  evidence  is  our  only  resource  in  dealing  with 
questions  of  fraud,  and  if  this  evidence  is  sufficient  to  overcome  the  natural 
presumption  of  honesty  and  fair  dealing  and  to  satisfy  a  reasonable  mind  of  the 
existence  of  fraud  by  raising  a  counter- presumption,  there  is  no  reason  what- 
ever why  we  should  not  act  upon  it. 

If  a  Judge  in  dealing  with  a  question  of  facts  forms  his  conclusion  upon  a 
portion  of  the  evidence  before  him,  excluding  the  other  portion  under  an  erro- 
neous impression  that  it  is  not  legal  evidence  but  conjecture,  there  can  be  no 
doubt  that  the  investigation  is  erroneous  in  law,  and  that  the  error  thus  com- 
mitted is  likely  to  have  produced  an  error  in  the  decision  of  the  case  upon  the 
merits  inasmuch  as  it  is  impossible  to  say  whether  the  Judge  would  have 
arrived  at  the  same  conclusion  if  he  had  looked  into  all  the  evidence  upon 
the  record  without  excluding  any  part  of  it  from  a  mistaken  idea  that  it  was  not 
admissible  in  law.  And  if  the  Judge  has  illegally  rejected  the  evidence  on  the 
question  of  fraud,  does  it  not  necessarily  follow  that  he  has  committed  an  error 
in  law  in  the  investigation  of  the  case  which  goes  to  vitiate  his  whole  decision 
on  the  merits." 

59.     All  facts,  except  the  contents  of   documents,    may  ft^bVorai 
be  proved  by  oral  evidence,  •▼id«»o« 

Prtnolirie. — See  Introduction,  ante, 

8.  8  {"flaet.")  B,  8  ("  Oral  *vidtnet.") 

8.  8  ("DommMtU.")  88.  61—60  (froojof  wnttml  of  doeumtntt.) 

OOHUBNTART. 

The  distinction  between  primary  and  secondary  evidence  in  the  Act  applies  fStm^ and 
to  documents  only.     All  other  facts  may  be  proved  by  oral  evidence.     See  evidMio*. 

(I)    Iniomecaaes  effect  can  be  given  to  teeti-  honeoty  and  veracity  of  two  Eoropean  gentlemen 

many  without  discrediting  witneaaee  wlio  have  of   poeition,  the  secretary  and  manager  of  the 

given  opposing  testimony.  See  Mofhoor    Moktm  Bengal  Bank  respectively]. 

V.  Bunk  of  BtMgal,  I  0.  L.  R.,  614  [in  which  case  (2)     Mathura  Pandey  v.  Ram   Rueha,  3    B.  K 

it  was  argued  that  it  was  impossible  to  find  in  R.,  A.  C.  J.,  112  (1869),  p<r  Mitter,  J. 

favour    of     plaintiff    without     impeaching   the  (3)     Ih.,  p.  1 10, 
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Introduction,  ante,  where  this  section  is  discussed.  It  is  not  very  happily  worded. 
Contents  of  documents  may  be  proved  by  oral  evidence  under  certain  circnni- 
stances ;  that  is  to  say,  when  such  evidence  of  their  contents  is  admissible  as 
secondary  evidence.(l)  Where  a  fact  may  be  proved  by  oral  evidence  it  is  not 
necessary  that  the  statement  of  the  witness  should  be  oral.  Any  method  of 
communicating  thought  which  the  circumstances  of  the  case  or  the  phygical 
condition  of  the  witness  demand  may,  in  the  discretion  of  the  Court,  be  em- 
ployed. Thus  a  deaf  mute  may  testify  by  agas,  by  writing,  or  through  an  in- 
terpreter. So  where  a  dying  woman,  conscious,  but  without  power  of  stti- 
culation,  on  being  asked  whether  the  defendant  was  her  assailant,  and  if  so, 
to  squeeze  the  hand  of  the  questioner,  the  question  and  the  fact  of  her  affir- 
mative pressure  were  held  admissible  in  evidence.(2) 

S«M«mwt  ®^'     ^'*^  evidence  must,  in  all  cases  whatever,  be  direct; 

b*«iM«t.     that  is  to  say — 

if  it  refers  to  a  fact  which  could  be  seen,  it  must  be  the 
evidence  of  a  witness  who  says  he  saw  it ; 

if  it  refers  to  a  fact  which  could  be  heard,  it  must  be  the 
evidence  of  a  witness  who  says  he  heard  it ; 

if  it  refers  to  a  fact  which  could  be  perceived  by  any  other 
sense  or  in  any  other  manner,  it  must  be  the  evidence  of  a  wit- 
ness who  says  he  perceived  it  by  that  sense  or  in  that  manner; 

if  it  refers  to  an  opinion  or  to  the  grounds  on  which  that 
opinion  is  held,  it  must  be  the  evidence  of  the  person  who 
holds  that  opinion  on  those  grounds  :(3) 

Provided  that  the  opinions  of  experts  expressed  in  any 
treatise  commonly  offered  for  sale,  and  the  grounds  on  which 
such  opinions  are  held  may  be  proved  by  tiie  production  of 
such  treatises  if  the  author  is  dead  or  cannot  be  found,  or  has 
become  incapable  of  giving  evidence  or  cannot  be  called  as  a 
witness  without  an  amount  of  delay  or  expense  which  the 
Court  regards  as  unreasonable  : 

Provided  also  that,  if  oral  evidence  refers  to  the  existence 
or  condition  of  any  material  thing  other  than  a  document, 
the  Court  may,  if  it  thinks  fit,  require  the  production  of  such 
material  things  for  its  inspection. 

Principle. — This  is  the  best  evidence.  Derivative  or  second-hand  e\idcnoe 
is  excluded  owing  to  its  infirmity  as  compared  with  its  original  source.(4)  Stt 
Introduction,  ante,  and  Notes,  post. 

a.  8  {"Orca  ^vbUntn.")  ss.  46-61  (OplmUm  vhtn  nUeanl.) 

9.9  {"faet.")  s.    61  {Oromndt  of  DfHmion.) 

a.9  {"XvbUHM.")  8.    45  (Opteionf  eir«iP«rt».) 

B.  8  {••Court.")  H.    106  {Judg4r$  powtr  to  put  qtuttioiu  or 

9.  8  {"Domuunt."  ordtr produetiou.) 


(1)    Norton,  Ev.,  239  :  w<  a.  6$,  o).  (6),  poM.  Naratimlui  Chart,  tli  H.,  208,  209  (1901). 

(S)     B««t,Ev.,p.  109:ne£.  v.ilMiiUa*,7A..  (4)    Biat,   Et..   {  40X,   «(   mij.  ;  Taylor.  Et., 

888  (F.  B.),  (188fi),  cited  at  p.  200,  Dote4  ante.  |  SO?,  et  Mf.;  Powell,  Et..  IS7.    aod  te  ScUa. 

'    (3)    Orieolal    Oovtmment.    *«.,    Compamf    ».  pod. 
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Stepb.  Intrttd.,  161—163, 170,  and  paiHm  ;  Steph.  Dig.,  Art.  14,  pp.  166—167  ;  Tftylor. 
Et..  §§  667—606  ;  Field.  Bv.,  380,  381,  160, 170  ;  Best.  Ev.,  f  402,  <(  stq.,  aad  pp.  444-468  ; 
Powell,  Et.,  157-160 ;  Wills,  Kt.,  Index,  tub  voe.  'Hearsay  ;'  Norton,  Et..  28. 174,  237,  238 ; 
Markby,  Bv.,  S2,  S3,  10.    Wi^more  Bt.,  S§  1361—1363,  Index  tub  voe.    'Hearsay.' 

OOMMBNTART. 

This  section  enacts  the  general  rule  against  the  admission  of  hearsay. 
' '  Hearsay  evidence  has  been  defined  to  be,  and  in  its  legal  sense  denotes, 
*  that  kind  of  evidence  which  does  not  derive  its  value  solely  from  the  credit 
given  to  the  witness  himself,  but  which  rests  also  in  part  on  the  varacily  and 
competence  of  some  other  person. '(1)  Another  definition  is : '  the  evidence  not 
of  what  the  witness  knows  himself  but  of  what  he  has  heard  from  others.'  It 
has  also  been  defined  as  '  A  statement  made  by  a  witness  of  what  has  been  said 
and  declared  out  of  Court  by  a  person  not  a  party  to  the  suit.'  Bentham's  de- 
finition is  :  '  The  supposed  oral  testimony  transmitted  through  oral :  supposed 
orally  delivered  evidence  of  a  supposed  extrajudicially  narrating  witness  judi- 
cially delivered  viva  voce  by  the  judicially  deposing  witness.'  It  must  be  borne 
in  mind  that  the  term  '  hearsay  '  is  not  only  used  with  reference  to  what  is 
done  or  written,  but  also  to  what  is  spoken.  The  general  rule  with  regard  to 
hearsay  evidence  is,  that  it  is  not  admissible,  and  within  the  scope  of  this  rule  is 
included  all  statements,  oral  or  written,  the  probative  force  of  which  depends 
either  whoUy  or  in  part  on  the  credit  of  an  unexamined  person,  notwithstand- 
ing that  such  statements  may  possess  an  independent  evidentiary  value  derived 
from  the  circumstances  under  which  they  were  made,  and  also  where  no  better 
evidence  of  the  facts  stated  is  to  be  obtained.  The  fact,  therefore,  that  a  state- 
ment yraa  made  by  a  person  not  called  as  a  witness,  and  the  fact  that  a  state- 
ment is  contained  in  any  book,  document,  or  record  whatever,  proof  of  what 
is  not  admissible  on  other  grounds,  are  respectively  deemed  to  be  irrelevant  to 
the  truth  of  the  matter  stated."  (2)  This  is  the  general  rule,  but  there  are 
several  exceptions  to  it  as  will  be  seen  from  a  consideration  of  sections  32,  33, 
ante.  The  late  Mr.  Justice  Stephen  asserted  that  the  phrase  '  hearsay  is  no 
evidence  '  had  many  meanings  :  its  common  and  most  important  meaning,  he 
said,  might  be  expressed  by  saying  that  the  connection  between  events  and 
reports  that  they  have  happened  is  generally  so  remote  that  it  is  expedient  to 
regard  the  existence  of  the  reports  as  irrelevant  to  the  occurrence  of  the  events 
except  in  certain  cases.  Another  meaning  is,  that  it  expresses  the  same  thing 
from  a  different  point  of  view,  and  is  subject  to  no  exceptions  whatever.  It 
asserts  that,  whatever  may  be  the  relation  of  a  fact  to  be  proved  to  the  fact 
in  issue,  it  must,  if  proved  by  oral  evidence,  be  proved  by  direct  evidence ; 
e.  g.,  if  it  were  to  be  proved  that  A,  who  died  50  years  ago,  said  that  he  had 
heard  from  his  father,  B,  who  died  100  years  ago,  that  A's  grandfather  C,  had 
told  B  that  D,  C'a  elder  brother,  died  without  issue,  A^s  statement  must  be 
proved  by  some  one  who,  with  his  own  ears,  heard  him  make  it.  If  (as  in  the 
case  of  slander)  the  speaking  of  the  words  was  the  very  point  in  issue,  they 
must  be  proved  in  exactly  the  same  way  ;  i.e.,  the  fact  of  their  utterance  bv 
the  defendant  must  be  deposed  to  by  some  person  hearing  them  used.  Evi- 
dence given  as  to  character  or  general  opmion  is  not  an  exception  to  this 
rule,  for,  when  a  man  swears  that  another  has  a  good  character,  he  means  that 
he  has  heard  many  people,  though  he  does  not  particularly  recollect  what 
people  speak  weU  of  him  or  recollect  all  that  they  said. 

The  grounds  for  the  exclusion  of  hearsay  evidence  are  these :  (a)  the  irres- 
ponsibility of  the  original  declarants  for  the  evidence  is  not  given  on  oath  or 


(1)    Taylor,  Ev.,  §670.     An  to  the  history  of       monts  were  constantly  recejred. 
the  Role,  see  Wigmore,  Et.,   {   1364.     Down  to  (2)    Law  Timce,  p.  4,  Hay  2nd,   1896. 

the  middle  of  the  I7tb  century,   hearsny  state- 
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under  personal  responsibility  ;  (6)  it  cannot  be  tested  by  cross-examination ; 
(c)  it  supposes  some  better  testimony  and  its  reception  encourages  the 
substitution  of  weaker  for  stronger  proofs ;  (d)  its  tendency  to  protract  legal 
investigations  to  an  embarrassing  and  dangerous  length ;  (e)  its  intrinsic 
weakness ;  (/)  its  incompetency  to  satisfy  the  mind  as  to  the  existence  of  the 
fact ;  for  truth  depreciates  in  the  process  of  repetition.  '  It  is  matter  of 
common  experience  that  statements  in  common  conversation  are  made  so 
lightly  and  are  so  liable  to  be  misunderstood  or  misrepresented  that  they 
cannot  be  depended  upon  for  any  important  purpose  unless  they  are  made 
under  special  circumstances  ;'(1)  and  (g)  the  opportunities  for  fraud  its 
admission  would  open.  "(2)  A  statement  which  "  if  made  by  a  witness" 
would  be  perfectly  relevant  is  when  so  made,  excluded  because  it  is  wanting  in 
the  sanction  and  the  tests  which  apply  to  sworn  testimony  and  admitted  only 
when  in  respect  of  the  persons  making  it.  or  of  the  circumstances  under  which 
it  was  made,  there  is  some  security  for  its  accuracy,  which  countervails  the 
absence  of  those  safeguards.  (3)  The  exceptional  cases  in  which  such  state- 
ments are  admitted  are  dealt  with  in  ss.  17-39,  ante.(i)  Oral  or  written 
statements  made  by  persons  not  called  as  witnesses,  are  generally  speaking, 
and  subject  to  the  exceptions  mentioned,  not  receivable  to  prove  the  truth 
of  the  matters  stated  ;  that  is,  such  a  statement  is  inadmissible  as  hearsay 
when  it  is  offered  as  proof  of  its  own  truth.  But  statements  by  non-witnesses 
may  be  original  evidence,  and  as  such  admissible,  that  is,  where  the  making  of 
the  statement  and  not  its  accuracy  is  the  material  point.(5)  The  test 
whether  a  statement  belongs  to  one  class  or  the  other  is  the  purpose  for  which 
it  is  tendered. 

The  intention  of  this  section  is  to  take  care  that  whatever  is  offered  as 
evidence  shall  itself  sustain  the  character  of  evidence.  It  must  be  immediate- 
It  may  not  be  mediate  or  delivered  through  a  medium,  second-hand,  or  to  use 
the  technical  expression  JiearsayXQ)     A  who  saw,  heard,  Ac.,  must  be  produced. 


(1)  Steph.  Introd.,  161. 

(i)  Law  Timw,  p.  4,  .May  2nd,  896.  8u  Steph. 
Dig.,  pp.  168—167:;  Powell,  Ev.,  1S7;  Phipeon, 
Et.,  3id  Ed.,  187—191  ;  Beet,  Ev.,  {  494,  p.  444, 
et  teq.,  where  the  prinoiple  of  the  hearsay  rale  is 
diseamed.     Oresley,  Et..  304 ;  Phillipf,  Et.,  143. 

(3)  Phipson,  Et.,  3p1  Ed.,  189 ;  Wharton,  Et., 
170—176  ;  Beet.  Et.,  ff  493-496 ;  Steph.  Dig.,  Art 
14  &  Note  Tiii  ;  Taylor,  Et.,  ({  667-606  ;  Powell, 
Et.,  IM-163;  1  Phillips,  Et.,  143;  Do»d.  Wrigkt 
T.  Taatam.  7  A.  ft  E.,  313,  408. 

(4)  See  notes  to  tbes.^  sections:  ff  17 — 31 
(admissions  and  confessions :)  32 — 33  (state- 
ments by  persons  who  cannot  be  called  as 
witnesses,)  34 — 38  (statements  made  under  spe- 
cial circumstances.  To  these  may  be  added 
■tatcments  made  in  the  presence  of  a  party. 
Set  8.  8. 

(5)  e.g.,  statements  which  are  part  of  the  rts 
guta,  whether  as  actually  constituting  a  fact  in 
issue  (e.g.,  a  libel)  or  accompanying  one  (ss.  6,  8 
statements  amounting  to  acts  of  owner-ship, 
as  leasee,  licenses  and  grants  (ss.  13,  statements 
which  corroborate  or  contradict  the  testimony 
of  witnesses  (ss.  165.  157,  158.)  Enquiries  made 
of,  and  answers  received  from,  parties  (them- 
selves not  called)  tendered  to  the  Judge  to 
show  reasonable  search  for  a  lost  document 
or    an   absent  person    are    admissible :    (£.    v. 


Bminlru,  I  E.  ft  E.,  61 ;  WgaU  v.  Sdtawa.  7  C 
&  P.,  u86 ;  <e«  notes  to  s.  33,  In  some  oases 
what  is  called  a  verbal  fact  ("  There  is  a 
category  of  cases  in  which  a  man's  wori4  are  his 
aetii,  sometimes  indeed  the  moat  un  portent  aeti 
of  his  life,"  per  Erie,  J.,  Shitting  t.  Aeddmid 
Death  Co.,  poet),  may  be  admissible  a>  ori^sal 
OTldence,  although  the  par  leniors  of  it  may  be 
excluded  as  hearsay,  e.g.,  the  fact  that  s  penon 
made  a  c<mimunioation  to  another,  in  coase- 
quenoe  of  which  an  act  was  done  (i?.  t.  WUhua, 
4  Cox,  92;  R.  V.  WainwriglU,  13  Cox,  171).  or 
consulted  him  On  a  given  subject  [8Mli»i  v.  Ac- 
cidental Dealh  Co.,4Jur.  N.  8..  244),  we  a.  8. 
and  Cunningham.  Ev.,  94,  or  complained  of  an 
injury  {«u  s.  8,  iUusts.  (/),  (i) :  in  this  ewe. 
however,  according  to  Indian  law,  the  partin- 
lars  are  receiTable),  or  had  a  dispute  prior  to  the 
publication  of  a  libel  (s.  9,  illnst.  6).  f 
Phipeon,  Ev.,  3rd  Ed.,  188.  '  Hearsay.'  in  its 
legal  sense,  is  confined  to  that  kind  of  eTideaoe 
(whether  spoken  or  written),  whidi  does  not 
derive  its  credibility  solely  from  the  credit  due  to 
the  witness  himself,  but  rests  also  in  part  on  the 
veracity  and  competency  of  some  other  pcnoa 
from  whom  the  witness  may  haTe  receiTcd  Ui 
information.     Phillipe,  Et.,  143. 

(6)     In  his  Holes  on  this  Act,  Harkby,  J.,  sayi 
that  the  first  four  paragraphs  of  this  section  have 
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The  fact  cannot  be  proved  through  the  medium  of  B  who  did  not  himself  see, 
hear,  &c.,  but  is  prepared  to  sweai  that  A  told  him  he  had  seen,  heard,  &c. 
So  with  respect  to  the  fourth  case,  opinion  evidence  ;  when  such  is  admissible; 
this  section  necessitates  the  production  of  the  witness  who  holds  the  opinion  ; 
it  excludes  the  evidence  of  any  witnoss  who  can  merely  say  that  he  has  heard 
another  express  such  an  opinion.  Tt  is  admissible  evidence  for  a  living  witness 
to  state  his  opinion  on  the  existence  of  a  family  custom  and  to  state  as  the 
grounds  of  that  opinion,  information  derived  from  deceased  persons  and  the 
weight  of  the  evidence  would  depend  on  the  position  and  character  of  the  wit- 
ness and  of  the  persons  on  whose  ntatement  he  has  formed  his  opinion.  But 
it  must  be  the  expression  of  independent  opinion  based  on  hearsay  and  not 
mere  repetition  of  hearsay. (I)  Tlie  same  rule  of  excluding  hearsay,  second- 
hand, or  mediate — evidence  prevails  with  regard  to  circumstantial  evidence,  as 
to  direct  evidence.  Circumstantial  evidence  must  be  established  by  '  direct ' — 
evidence  within  the  meaning  of  this  section,  namely,  by  witnesses  who  them- 
selves saw,  &c.,  the  facts  to  which  they  depose,  and  which  are  the  material  for 
inference  respecting  the  existence  of  the  fact  in  issue.  (2)  This  "  section  pro- 
vides that  when  it  (i.e.,  the  oral  evidence)  refers  to  a  fact  which  could  be  seen, 
it  (».«.,  the  oral  evidence)  must  be  the  evidence  of  a  witness  who  says  he  saw 
it.  This  last  '  it '  is  somewhat  indefinite  ;  but  I  think  that  this  '  it '  has 
reference  to  the  fact  previously  spoken  of ;  and  I  think  the  fact  previously 
spoken  of  is  the  fact  deposed  to,  and  therefore  not  always  the  fact  which 
it  is  ultimately  intended  to  prove.  In  other  words,  I  do  not  think  it  was  in- 
tended by  this  section  to  exclude  circumstantial  evidence  of  things  which  could 
be  seen,  heard,  and  felt,  though  the  wording  of  the  section  it  undoubtedly 
ambiguous,  and  at  first  sight  might  appear  to  have  that  meaning."(3)  In  the 
undermentioned  case(4)  the  Privy  Council  held  that  the  evidence  of  certain 
witnesses  was  hearsay  and,  to  use  the  language  of  the  Evidence  Act,  nor 
relevant,  and  should  be  disregarded.  Where  evidence,  such  as  hearsay,  is 
improperly  admitted  the  question  for  the  Judicial  Committee  is  whether, 
rejecting  that  evidence,  enough  remains  to  support  the  finding.(5) 

The  admissions  of  a  person  whose  position  in  relation  to  property  in  suit 
it  is  necessary  for  one  party  to  prove  against  another  are  in  the  nature  of  original 
evidence  and  not  hearsay,  though  such  person  is  aUve  and  has  not  been  cited 
as  a  witneBS.(6)  For  the  general  rule  excluding  hearsay  evidence  does  not 
apply  to  those  declarations  to  which  the  party  is  privy,  or  to  admissions 
wluch  he  himself  has  made.  Hearsay  evidence  amounting  to  evidence  of 
general  repute  is  admissible  for  the  purpose  of  proceedings  under  Chap.  VIII 


been  soppoaed  to  have  been  intended  to  exclude  Protad,  23  A.,  37,  61,  S2  (1900). 

that  kind  of  evidence  which  is  colled  heuwiy,  bat  (2)     Norton,  Er.,  240.  The  proof  of   the  cir- 

that  for  the  reason  he  states  it  is  dilBcalt  to  be-  comstances  themselves  must  be  dnect.     That  is 

lieve  this,  and  moreover  hearsay  would  not  be  the  circumstances  cannot  be  proved  by  hearsay, 

excluded  by  the  language  here  used.     For  state-  Thus,  if  the  circumstance  offered  in  evidence  is 

Dents  are  facts  and  are  so  treated  in  ss.  17,  29,  the  correspondence  of  the  prisoner's  shoes  with 

pauim.    If  therefore.  A,  a  witness,  had  been  told  certain  marks  in  mud  or  snow,  the  party  who  has 

something  by  B  and  A,  were  asked  what  B  had  made  comparison  and  measurement  must  him- 

told  him,  the  evidence  of  A  would  refer  to  a  fact  self    be  called  ;    not   a  third  party,   who  heard 

which  would  be  heard,  and  i4  is  a  witness  who  says  from    the    measurer    of    the    correspondence," 

he  heard  it ;    this  section   wonid  therefore  not  ib.,  28. 

exctode  it.     Ho  states  that  the  following  univer-  (3)    Neel  Kanto  v.  Juggobundho  Ohote,  12  B. 

•aQy  recognised  rule  has  been  in  fact  omitted  L.  R.,  App.  18,  19(1874),  per  Markby,  J. 

from  the  Act,  va.  : — "No  statement  as  to  the  (4)     Lata  Xarain  v.  Lala  Ramanuj,  2  C.  W.  N., 

existence  or  nrn-existenoe  of  a  fact  which  is  being  193  (1897). 

enquired  into  made  otherwise  than  by  a  witness  (S)     Mohur  Singh  v.  Ohvriba,  6  B.  L.  R.,  49S 

whilst  under  examination  in  Coort  can  be  used  (1870). 

ss  evidenoe."    Markby,  Ev.,  52,  53,  19.  (6)     AH   MoUmt     v.    ElayaehanidaAil,  5  M., 

(1)    Oanmdkwoja    Frond    v.    Superundhvaja  239(1382). 
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of  the  Criminal  Proctxiure  Code.(l)  Under  the  provisions  of  section  165,  post, 
the  Judge  may,  in  order  to  discover  or  to  obtain  proper  proof  or  relevant 
facts,  ask  any  question  he  pleases,  in  any  form,  at  any  time,  of  any  witness,  or 
of  parties  about  any  facts  relevant  or  irrelevant. 

The  evidence  offered  in  a  Court  of  Justice  is  of  two  kinds  :  (a)  substantive 
evidence,  or  evidence  of  facts  necessary  and  relevant  to  the  detemiinatioii  of 
the  issue  ;  and  (6)  evidence  of  facts  affecting  the  trustworthiness  of  the  media 
by  which  the  former  evidence  is  presented  to  the  Court,  namely,  evidence  touch- 
ing the  credibility  of  the  witnesses  examined.  This  credibility  is  the  subject 
of  cross-examination.  Hearsay  is  always  inadmissible  as  substantive  evidence 
whether  that  evidence  be  elicited  in  examination  or  cross-examination.  But 
hearsay  may  be  admissible  in  cross-examination  in  so  far  as  it  touches  the  ques- 
tion of  the  credibility  of  the  witness  examined. (2)  "  The  rule  against  hesissy 
applies  in  strictness  to  the  proof  of  the  relevant  facts  in  the  course  of  cross- 
examination  just  as  much  as  to  their  proof  by  examination-in-chief,  that  i.s  to 
say,  a  party  is  not  entitled  to  prove  his  case  merely  by  eliciting  from  his  oppo- 
nent's witness  in  cross-examination  not  his  own  knowledge  on  the  subject,  but 
what  he  has  heard  others  say  about  it,  but  not  verified  for  himself.  The  applica- 
tion of  the  rule  is,  however,  obscured  by  the  fact  that  the  opponent  is  entitled 
to  test  the  witness's  own  conduct  and  consistency,  and  for  that  purpose  to 
interrogate  him  as  to  statements  made  to  him  by  other  persons,  so  that  the 
party  by  whom  the  witness  was  called  is  not  entitled  to  exclude  the  question 
but  only  to  comment  to  the  jury  on  the  effect  and  value  of  the  witness's 
answer.  Similar  considerations  apply  with  even  greater  force  to  the  witnese's 
admissions  in  cross-examination  of  his  own  previous  statements  about  the 
relevants  facts." (3) 

The  first  proviso,  which  makes  an  exception  to  the  general  rule  analogous 
to  the  exceptions  made  in  section  32,  should  be  read  with  section  45,  ante,  and 
is  an  alteration  of  the  rule  of  English  law,  which  does  not  admit  this  evi- 
dence.(4)  The  treatise  in  order  to  be  admissible  must  be  one  commonly 
offered  for  sale,  and  the  author  of  it  must  be  not  producible  within  the  meaning 
of  the  section.  Strictly  the  burden  of  proving  these  facts  will  be  npon  the 
person  who  desires  to  give  such  treatise  in  evidence.(5)  Section  45,  atiie, 
refers  to  the  evidence  of  living  witnesses  given  in  Court.  This  section  makes 
scientific  treatises  and  the  like,  commonly  offered  for  sale,  evidence,  if  the 
author  be  dead,  or  under  any  of  the  circumstances  specified  in  section  32, 
which  render  his  production  impossible  or  impracticable.  The  Court  has 
thus  referred  to  Taylor's  Medical  Jurisprudence. (6) 

In  regard  to  foreign  law,  section  38,  ante,  makes  certain  books  admissible 
which  would  not  be  probably  regarded  as  treatises  under  this  section.  And  it 
would  be  difficult  to  say  that  under  the  words  of  section  57,  any  books  on  scienot 
or  art  could  not  be  consulted  by  the  Judge  without  any  restriction  as  to  whether 
any  person  could  be  called  or  not.(7)  In  respect  of  the  second  proviso  it  has 
already  been  observed(g)  that  the  production  of  a  chattel  is  not  primary  evi- 
dence of  it.    A  witness  may,  therefore,  without  infringing  the  rule  relating  to 


(1)  R.  V.  Kaofi  FoolrJumd,  9  Bom.  L.  K.,  34 
<I903). 

(2)  See  Oanouri  Lall  v.  £.,  16  C,  210,  211, 
2I5(18S9).  '  Thia  caoe  is.  however,  no  aathority 
for  the  contention  that  aaoh  evidence  (hearsay) 
ia  admiaaible  in  oroas-exaniination,  except  under 
the  proTBiona  of  a.  14H.  p<^,-"    FieM,  Ev.,  381. 

(3)  Willa,  Ev.,  98,  99;  aee  Notea  to  a.  137, 
post. 

(4)  FieM  Ev.,  »«!  ;  Norton,  Ev.,  200;  accord- 


ing to  Engliah  Law,  acientifio  treaciaw  arr  Mt 
rvideiicr,  whether  the  author  be  pradocible  •• 
not  ;  CottUr  v.  Simpmm,  fi  C.  ft  P.,  74 

(fi)  8.  104.  pott 

(«)  HaUm  V.  K..  12  C.  L.  R.,  86,  87.  88 
(1882) ;  followed  in  Hurry  Chum  v.  K.,  10  C, 
140,  142  (1883). 

(7)  Markby.  Ev.,  S3. 

(8)  v.  ante,  P.  355. 
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direct  evidence,  give  evidence  with  reference  to  the  existence  or  condition  of 
any  material  thing,  other  than  a  document,  without  that  material  thing 
being  produced  in  Court.  This  proviso,  however,  permits  the  Court,  if  it 
thinks  fit,  to  require  the  production  of  such  material  thing  for  its  inspec- 
tion. Under  section  165  also  the  Judge  may,  in  order  to  discover  or  to 
obtain  proper  proof  of  relevant  facts,  direct  the  production  of  any  document 
or  thing. 
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OHAPTBR  V. 

Of  Documbntary  Evidbnce. 

Documentary  evidence  means  all  documents  produced  for  the  inspection 
of  the  Court  ;(1)  and  the  definition  given  of  a  '  document '  is  very  wide,  cover- 
ing many  things  which  would  not  be  considered  documents  in  the  popular  ac- 
ceptation of  the  word.(2)  Aside  from  real  evidence  of  which  the  Court  or 
jury  are  the  original  percipient  witnesses,  (3)  and  evidence  of  matters  of  which 
judicial  cognisance  is  taken,  (4)  all  evidence  comes  to  the  tribimal  either  (a)  as 
the  statement  of  a  witness,  or  (&)  as  the  statement  of  a  document.  (5)  As  the 
last  Chapter  dealt  with  the  mode  of  proof  in  the  case  of  the  statements  of 
witnesses,  so  the  present  deals  with  the  mode  of  proof  of  statements  which 
are  contained  in  documents.  But  documents,  being  inanimate  things,  neces- 
sarily come  to  the  cognisance  of  tribunals  through  the  medium  of  human 
testimony ;  for  which  reason  they  have  been  denominated  decul  proof  (jiro- 
batio  mortua)  in  contradistinction  to  witnesses  who  are  said  to  be  living  proofs 
{probaiio  viva).(G)  The  superiority  in  permanence  and  in  many  respects  in 
trustworthiness,  of  written  over  verbal  proofs  has  been  noticed  from  the 
earliest  times.  Vox  audita  peril ;  litera  scripta  manet.  The  false  relations  of 
what  never  took  place  ;  and,  even  in  the  case  of  real  transactions,  the  decayed 
memories,  the  imperfect  recoUections,  and  wilful  misrepresentations  of  wit- 
nesses ;  added  to  the  certainty  of  the  extinction,  sooner  or  later,  of  the  pri- 
mary source  of  evidence  by  their  death — all  show  the  wisdom  of  provicting 
some  better  or  at  least  more  lasting,  mode  of  proof  for  matters  which  are 
susceptible  of  it,  and  are  in  themselves  of  sufficient  consequence  to  over- 
balance the  trouble  and  expense  of  its  attainment.(7)  There  is,  moreover, 
often  a  great  difficulty  in  getting  at  the  truth  by  means  of  parol  te8timony.(8) 
But  in  the  case  of  documents  their  genuineness  may  be  shown  by  many  facU 
and  circumstances  very  difierent  from  mere  oral  evidence  and,  moreover,  the 
witnesses  who  are  to  prove  a  written  document  cannot  resort  to  that  latitude 
of  statement  which  affords  such  opportunity  of  fabrication  to  purely  oral  evi- 
dence. There  are  more  means  of  trying  the  genuineness  of  a  written  instm- 
ment  than  there  can  be  in  disproving  purely  oral  evidence.  For  the  truth  of 
the  transaction  may  be  investigated  by  reference  to  the  handwriting,  to  the 
seal,  to  the  stamps,  (9)  the  description  of  the  paper,  the  alleged  habits  of 


(1)  S.  3,  ante;  Beat,  Ev.,  {123.  paat,  »nd  of  which  tbey  were  desirous  to  ertftbliik 

(2)  V.  ib.,  and  Beat,  Et.,  p.  13,  where  it  is  sug-  the  remembnmoe,  either  as  rales  tar  thetr  gtudsaec 
gested  that  the  definition  of  document  might  or  to  have  therein  a  lasting  proof  of  the  ttvth  of 
with  advantage  be  narrowed  in  certain  instanoee  what  they  write.  Domat  cited,  A.,  {  217  ;  and  m 
to  the  single  case  of  writing  as  a  means  of  con-  observations  of  Best,  C.  J.,  in  Smtiur  v.  Bmr, 
▼eying  thought.     See  also  ib.,  {  216,  et  teq.,  as  to  6  Bing.  ISI. 

the  difference  between  actual  and  symbolical  re-  (8)  Per  Best,  C.  J.,  in  Btrolker  v.  Burr,  SDjin; 

presentations,  e.g.,  between  writings  and  models  especially  may  this  be  said  to  be  tile  ease  in  thi> 

or  drawings.  country  ;  see  as  to  this  the  remarks  of  the  Judicial 

(3)  V.  ante,  pp.  8 — 13.  Committee  in  the  cases  cited  in  introdnotion  to 

(4)  V.  ante,  s.  fi7,  and  p.  15.  Chapter  IV. 

(6)  Best,  Ev.,  p.  109.  (9)  BtaueaTH  Lai  v.    Haiaraiak  BeinanU,  7 

(6)  ib.,  i  216.  Hoo.  I.  A.,  166  (18S8) ;  In  Field,  Ev..  p.  S6,  w* 

(7)  Best,  Ev.,  i  60 :  "  The  force  of  written  proofs  the  author  saya :  "  Some  years  ago,  the  anthos 
oonsists  in  this,  that  men  have  agreed  together  discovered  a  forgery,  in  a  case  which  cane  be- 
to  preserve  by  writing  the  reoolleotion  of  things  fore  him  in  appeal,  by  examining  tha  stamp.    A 
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him  who  is  said  to  have  written  it,(l)  and  by  a  comparison  of  the  circum- 
stances indicated  by  the  document  with  those  which  are  proved  to  have 
actually  existed  at  the  date  of  its  execution.  Documentary  evidence  is  espe- 
cially valuable  where  there  is  a  conflict  of  oral  testimony  as  a  guide  to  show  on 
which  aide  the  truth  lies.  (2)  Obviously  the  value  of  such  evidence  might 
be  destroyed  if  the  rule  which  required  that  the  best  evidence  shall  be  given 
did  not  necessitate  the  production  of  the  document  itself,  or  an  accounting  for 
its  absence  to  the  satisfaction  of  the  Judge.(3)  "One  single  principle  runs 
through  all  the  propositions  relating  to  documentary  evidence.  It  is  that  the 
very  object  for  which  writing  is  used  is  to  perpetuate  the  memory  of  what  is 
written  down  and  so  to  fumii^  permanent  proof  of  it.  In  order  that  fuU  effect 
may  be  given  to  this,  two  things  are  necessary,  namely,  that  the  document, 
itself  should,  whenever,  it  is  possible,  be  put  before  the  Judge  for  his  inspec- 
tion,(4)  and  that  if  it  purports  to  be  a  final  settlement  of  a  precious  negotiation 
as  in  the  case  of  a  written  contract,  it  shall  be  treated  as  final,  and  shall  not 
be  varied  by  word  of  mouth.(5)  If  the  first  of  these  rules  were  not  observed 
the  benefit  of  writing  would  be  lost.  There  is  no  use  in  writing  a  thing  down 
unless  the  writing  is  read.  If  the  second  rule  were  not  observed  people  would 
never  know  when  a  question  was  settled,  as  they  would  be  able  to  play  fast 
and  loose  with  their  writings.  "(6)  The  Act  therefore  requires  that  documents 
must  be  proved  by  primary  evidence  (that  is,  the  document  itself  produced  for 
the  inspection  of  the  Court)  (7)  except  in  certain  cases  specifically  mentioned 
by  the  Act.(8)  Further,  the  general  rule  is  that  even  oral  admissions  as  to  the 
contents  of  a  document  are  not  relevant  unless  secondary  evidence  is  admis- 
8ible.(9)    In  dealing,  therefore,  with  documentary  evidence,  the   substantial 


conveyance  purporting  to  have  been  executed  in 
1855  waa  engrossed  on  a  stamp-paper  bearing 
the  Royal  Arms  of  England  with  V.  R.  and  a 
crown  above.  This  paper  was  not  manufactured 
tDl  1869,  when  Her  Majesty  assumed  the  Qovem- 
ment  of  India.  The  paper  in  use  previously 
bore  the  arms  of  the  East  India  Company  with  the 

I 
letters        The  forger  had  partly  erased  the  let- 

E.C. 
ters  V.  R.  and  the  Crown  :  but  the  minute  device 
on  the  arms  and  the  difference  of  the  motto  wholly 
escaped  him.  The  author  has  also  more  than 
«nce  detected  forgeries  by  the  presence  or  absence 
of  the  distinguishing  mark  impressed  on  stamps 
iesoed  before  the  mutiny,  gte  Act  XIX  of  1858. 
It  would  be  very  easy  to  mark  all  stamp-paper 
with  the  date  of  issue  by  means  of  an  instrument, 
nieh  as  is  used  to  mark  railway  tickets,  and  the 
author  is  convinced  that  this  simple  contrivance 
would  do  much  to  stop  forgery  by  facilitating  de- 
tection. In  a  large  number  of  forgeries  it  is  nec- 
eaaary  to  antedate,  and  the  difficulty  of  procur- 
ing a  stamp  with  a  suitable  date  could  be  in- 
creased if  stamp  vendors  were  made  to  account 
more  ilarictly  for  their  sales  than  is  at  present 
the  practice.  The  check  of  having  the  purchaser's 
name  endorsed  on  the  stan.p  is  useless,  as  fio- 
titions  names  are  used.  The  author  has  detected 
mom  than  one  stamp  vendor  having  stamp-paper 
ready  tniorttd  with  snoh  fictitious  names."  Too 
great  reliance  shoukl   not  be  placed   upon    an 


apparently  ancient  document  by  reason  of  the 
genuineness  of  the  stamp  for,  as  above  stated,  it 
is  well  known  that  blank  stamped  papers,  may  be 
obtained  which  extend  for  very  many  years  past. 

(1)  Butmaree  Lai  v.  Maharajah  Hetnarain, 
supra,  166,  157. 

(2)  V.  anU,  Introd.  to  ch.  iv. 

(3)  Stt  s.  64,  poH.  This  rule  as  applied  to  docu- 
ments is  as  old  as  any  part  of  the  Common  Law 
of  England;  Taylor,  Ev.,  §  396,  and  cases  there 
cited  ;  Best,  Ev.,  p.  16;  "  The  best  evidence  of 
which  the  subject  is  capable  ought  to  be  produced, 
or  it«  absence  reasonably  accounted  for,  or  explain- 
ed, before  secondary  or  inferior  evidence  is  re- 
ceived ;"  Ramalah^hmi  Ammal  v.  SivanaTtiha  Peru- 
mat,  14  Hoo.  I.  A.,  388  (1872);  "if  the  beet 
evidence  be  kept  back,  it  raises  a  suspicion  that, 
if  produced,  it  would  falsify  the  secondary  evi- 
dence on  which  the  party  has  rested  his  case  ;" 
Sfrother  v.  Ban,  8  Bing.,  181. 

(4)  Stt  8.  64,  pott. 

(6)  Set  as.  gi,  92,  fott. 

(0)  Steph.  Introd.,  171,  172. 

(7)  S.  62,   voal. 

(8)  Ss.    64—66,   poM. 

(9)  Set  notes  to  s..  ante  :  but  this  rule  will  not 
apply  to  admissions  made  under  s.  68,  anU  ;  see 
Shelch  Ibrahim  v.  Parvata,  8  Bom.,  H.  C.  R.,  163. 
[A  party'b  admission  as  to  the  contents  of  a  docu- 
ment not  made  in  the  pleadings,  but  in  a  deposi- 
tion, is  secondary  evidence,  and  cannot  supply 
the  place  of  the  document  itself.] 
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priaciples  on  which  the  authenticity  and  value  of  evidence  rest  should  be 
observed  ;  (1)  thus  secondary  evidence  should  not  be  accepted  without  a  suffi- 
cient reason  being  given  for  the  non-production  of  the  original ;  (2)  nor  should 
documents  be  considered  as  proved  because  they  have  not  been  denied  by  the 
opposite  side. (3)  And  notwithstanding  the  general  value  of  documentary 
evidence,  regard  must  be  had  to  the  habits  and  customs  of  the  people  of 
this  country,  and  their  well-known  propensity  to  forge  any  instrument  which 
they  might  deem  necessary  for  their  interest  and  the  extreme  facility  with 
which  false  evidence  can  be  procured  from  witnesses.  Under  such  circam- 
stances  the  probability  or  improbability,  (4)  of  the  transaction  forms  a  most 
important  consideration  in  ascertaining  the  trufh  of  any  transaction  relied 
upon.(5)  The  use  of  fabricated  written  evidenoe  by  a  party,  however  clearij 
established,  does  not  relieve  the  Court  from  the  -duty  of  examining  the  whote 
of  the  evidence  adduced  on  both  sides,  and  of  deciding  according  to  the  troth 
of  the  matters  in  issue.  (6)  The  presumption  against  the  party  using  such  evi- 
dence must  not  be  pressed  too  far,  especially  in  this  country,  where  it  hap- 
pens, not  uncommonly,  that  falsehood  and  fabrication  are  employ«d  to  sup- 
port a  just  cause. (7)  In  addition  to  guarding  against  fraud  care  moat  be  taken 
that  the  documentary  evidence  is  in  itself  admissible,  lest  documents  which  are 
not  strictly  evidence  at  all  should  be  used  to  prop  up  oral  evidence  too  weak 
to  be  relied  on.(8) 

Documents  are  of  two  kinds,  public  and  private.  Under  the  former  come 
Acts  of  the  Legislature,  judgments  and  acts  of  Courts,  Proclamations,  public 
books,  and  the  like.  They  are  also  divided  into  '  judicial ;  '  and  '  not 
judicial ';  and  also  into  "  writings  of  record"  and  "  writings  not  of  record."!!)) 
Public  documents  other  than  those  mentioned  in  the  section  are  private.(lO) 
The  Civil  and  Criminal  Procedure  Codes  regulate  the  production  of  docu- 
ment8,(Il)  and  the  former,  the  discovery,  admission  and  inspection  of  doca- 
ments  in  civil  oa8es.(l2)  In  criminal  cases  it  is  the  duty  of  the  Judge  to  decide 


(1)  Ramaiaktkmi  Ammal  t.  SimnanUia  Peru-  Narain  r.  Muttamvt  Satan,  IS  L  A..  2},  M 
mal,  14  Hoo.  I.  A..  S88  (1872) ;  Mt  the  judicial  (1804);  Hunitk%n  Bote  v.  Vemiitdn  .VaM,  1* 
oritidsms  on  the  laxity  of  documentary  evidenoe,  I.  A.,  4  (189S);  Wite  r.  Smdnloomiet  (tef- 
prior  to  the  paning  of  tbi*  Act,  in  BMnwane  lal  dkranee,  11  Hoo.  I.  A.,  187,  188  (1867) :  Mtt»- 
V.  .VoAani^  Hrtnarain.  7  Moo.  I.  A.,  148.  1S8  mul  Kiun  v.  Mnuamut  Beektn,  11  H'.  R..  }«ft 
(ISSS)  ;  B.  c,  4  \V.  R.,  P.  C.  128  :  Vnidr   Kajaha  (1869). 

T.   Pemimuamy   VenhtUulrii,  7    Moo.   I.   A..  137  (6)  Bunwaree  Lai  t    Mokaraiak   Behurmm,  T 

(1868);  f'e  p.   30  anU.    The    proviijoiw    of    the  Hoo.  I.  A..  155  (1868). 

Act  most  now,  however,  be  ntrictly  olnu^Trd ;  Ram  (fl)   OoribnoUa   Oatee  t.   Ooomoia*  Bo),  i  W. 

Pratad  ▼.  BaghunaMdati  Prntad  7  A..  743  (I88S):  R.>  Act  X.  09  (1866);  Senaji  Yijmya  r.  lUam 

r.  p.  370  ))OT<.  Nayana,    10  Hoo.   I.   A.,   161    (1864);    r.  «a«i, 

(2)  Bamalaluhmi  Ammal  v.   Sivaiuniamha,    14  p.  367. 

.Moo.    I.  A.,  588  (1872)  ;  Bam    Cnpal    v.    Gia-dtin  (7)  See  caaM  cited  at  p.  367. 

Stuart,  14  Hoo.  I.  A..  461  (1H72) :    ».    64.  port :  (^  BdcowrU  Sinf  r.  HeeraM  Seal.  II  V.  R-. 

8;iHd  Abbas  t.  Yadeem    Bamy.  3   .Moo.  1.  A..    \M  P.  C,  2     (1868);  ante,  p.  29,  note  (9). 

( 1843).  (9)  Best,  Et.,  {  218 ;  «ee  a.  74.  pott. 

(3)  Kirteebath  ilayelK  v.  Bamdkun  Khoria,  B.  (10)  8.  76,  foM. 

h.  R..  F.  B..  668  (1867);  Beatooniota  v.  Biwkoo  (II)  Qt.  Pr.  Code,  m.  69—63,  136— 144.  JM. 
Ckowdkrain,  12  W.  R.,  267,  S6H  (1869).  [Every  The  Court  may  aaod  for  paperafrom  ita  owa  re- 
document  muat  6r>t  be  atarted  by  some  proof  or  cords  or  from  other  coorts;  ib.,  a.  137  ;  the  fto- 
other  before  the  peraon  who  diapatee  that  doou-  viaionB  aa  to  dooumenta  are  applicable  to  all  athtr 
nient  can  be  conaidered  in  any  way  bound  by  it.]  material  objeota;  ib.,  a.  446.    8m  field  Br.,  441. 

(4)  V.  ante,  p.  IK.  note  (7),  it.  T.  Hedger,  Aa  to  the  production  of  documenla  and  olhn 
134 ;  Field,  Rt.,  68,  69 :  Sri  Baghunadha  v.  moveable  property  in  criminal  caaca,  tee  O. 
Sri  Broxo,  3  I.  A.,  176,  176  (776) ;  Btinwartt  Pr.  Code,  Chap.  VIL  Aa  to  appUcatiom  m 
Ijal  V.  Maharajah  Hrtnarain,  7  Moo.  I.  A..  reapeot  of  endoraementa  made  on  exhibita.  we 
195.  I6«.  167  (1868):  Mtidhoo  SncJun  v.  Su-  fiotan  Koer  v.  Choteg  Saraim,  SI  C,  tit  {l»*)- 
roop  Chunder.  4  Moo.  I  A..  441  (1849):  CkoUt  (12)  Civ.  Pr.  Code,  Chap.  X. 
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upon  the  meaning  and    construction  n{  all    documents  given  in  evidence 
8tthetrial.(l) 

There  are  three  distinct  questions  which  are  dealt  with  in  the  Act  in 
regard  to  documentary  evidence — (a)  firstiy,  there  is  the  question  how  the  con- 
tents of  a  document  is  to  be  proved ;  (b)  secondly,  there  is  the  question 
how  the  document  is  to  be  proved  to  be  genuine ;  (c)  thirdly,  there  is  tbe 
question  how  far  and  in  what  cases  oral  evidence  is  excluded  by  documentary 
evidence. 

(a)  The  first  question  is  dealt  with  in  ss.  61 — 66  and  is  also  afiected  by  ss. 
59  and  22.  Taking  s.  59  with  ss.  61  and  64,  the  result  may  be  stated  as  follows  : — 
The  contents  of  a  document  must  in  general  be  proved  by  a  special  kind  of  evi- 
dence called  primary  evidence  ;  but  there  are  exceptional  cases  in  which  such 
contents  may  be  proved  otherwise.  Evidence  used  to  prove  the  contents  of  a 
document  which  is  not  primary  is  called  secondary.  Primary  evidence  is  said 
(s.  62)  to  be  the  document  itself  produced  for  the  inspection  of  the  Couirt.  Later 
on  in  the  section  this  is  called  the  original  document.  The  contents  of  public 
documents  being  provable  in  a  particular  manner,  this  matter  is  dealt  with  se- 
parately in  ss.  74—78.  The  question  how  far  witnesses  may  be  cross-examined 
as  to  written  statements  made  by  them  without  producing  the  writings  is  dealt 
with  by  s.  145,  post,  (b)  Besides  the  question  which  arises  as  to  the  contents 
of  a  document,  there  is  always  the  question,  when  it  is  used  as  evidence — is  it 
what  it  purports  to  be  ?  In  other  words  is  it  geniune  ?  The  signature  or 
writing,  sealing  or  mark  and  attestation  where  the  latter  is  a  necessary  formal- 
ity of  execution  must  be  proved.  This  matter  is  dealt  with  in  ss.  67 — 73.  Lastly, 
the  Chapter  deals  ss.  79 — 90,  with  the  presumptions  which  the  Courts  are 
enabled  or  directed  to  make  in  respect  of  certain  documents  or  specified  classes 
of  documents  tendered  in  evidence  before  them,  (o)  The  exclusion  of  oral  by 
documentary  evidence  is  the  subject-matter  of  the  next  Chapter  to  the  Intro- 
duction, to  which  the  reader  is  referred. (2) 

As  to  the  stamping  and  registration  of  documents,  see  Appendix. 

61.     The  contents  of  documents  may  be  proved  either  by  *^«*  ?'  - 
primary  or  by  secondary  evidence.  dooum«ntit 

62>     Primary  evidence  means  the  document  itself  pro-  prtmary 
duced  for  the  inspection  of  the  Court.  evidence. 

Explanation  1. — Where  a  document  is  executed  in  sever- 
al parts,  each  part  is  primary  evidence  of  the  document. 

Where  a  document  is  executed  in  counterpart,  each 
counterpart  being  executed  by  one  or  some  of  the  parties 
only,  each  counterpart  is  primary  evidence  as  against  the 
parties  executing  it. 

Explanation  2. — Where  a  number  of  documents  are  all 
made  by  one  uniform  process,  as  in  the  case  of  printing  litho- 
graphy or  photography,  each  is  primary  evidence  of  the 
contents  of  the  rest ;  but  where  they  are  all  copies  of  a  com- 
mon original,  they  are  not  primary  evidence  of  the  contents 
of  the  original. 

(1)  Or.  Fr.  Code.  «.  298.  (2)  Harkby.  Et.,  M,  67,  «0. 

W, tX  24^ 
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B«oond»rr 
eTldenee. 


lUurtraUon. 

A  person  is  (holm  to  have  been  in  ponession  of  a  number  of  pUcardu,  all  printed  at  one 
time  from  one  original.  Any  one  of  the  placards  is  primary  evidence  of  the  contsntt 
of  any  other,  but  no  one  of  them  is  primary  evidence  of  the  contents  of  the  oriKinaL 

63.     Secondary  evidence  means  and  includes — 

(1)  Certified  copies  given  under  the  provisions  herein- 

after contained  ; 

(2)  Copies'  made  from  the  original  by  mechanical  process- 

es which  in  themselves  insure  the  accuracy  of  the 
copy,  and  copies  compared  with  such  copies  ; 

(3)  Copies  made  from  or  compared  with  the  original  ; 

(4)  Counterparts  of  documents  as  against  the  parties  who 

did  not  execute  them  ; 

(5)  Oral  accounts  of  the  contents  of  a  document  givers 

by  some  person  who  has  himself  seen  it. 

Ittu$tration». 

{a)  A  photograph  of  an  original  is  secondary  evidence  of  its  contents,  though  the  two 
have  not  been  compared,  if  it  is  proved  that  the  thing  photographed  was  the  originaL 

(i)  A  copy  compared  with  a  copy  of  a  letter  made  by  a  copying  machine  is  secoodsiy 
evidence  of  the  contents  of  the  letter,  if  it  is  shown  that  the  copy  made  by  the  copyiag 
machine  was  made  from  the  original. 

(«)  A  copy  transcribed  from  a  copy,  but  afterwards  compared  with  the  orginal,  ii 
secondary  evidence :  but  the  copy  not  so  compared  is  not  secondary  eridenof  of  the 
original,  although  the  copy  from  which  it  was  transcribed  was  compared  with  the  original. 

(d)  Neither  an  oral  acoonnt  of  a  copy  compared  with  the  original,  nor  an  oral  aeooniit 
of  a  photograph  or  machine-copy  of  the  original,  is  secondary  evidence  of  the  original. 


s.  3  {"Doeumtnt.") 

8.  3  ("£M(<«n««.") 

8.  76-78  (0»rti«44  eopUt.) 


a.  3  {"Provtd.") 
n.  3  {"Court.") 


Steph.  Dig.,  Arts,,  63,  64,  70;  Taylor,  Bv.,  g§  cited  and  ib.  Index,  tub.  voe.  {'Ftiatij 
Evidence',  and  'Secondary  Eridenoe') ;  Norton,  Ev„  211. 


Doeoinent. 


OOMHBNTART. 


Reference  Bhould  be  made  to  the  definition  given  in  the  third  section.  Ex- 
chequer tallies  and  wooden  scores  used  by  millraien  and  bakers  have  been  in- 
cluded in  the  term.(l)  So  also  an  inscription  on  a  ring  ;(2)  or  cofiin  plate;  (S) 
and  perhaps  a  direction  on  a  parcel.(4)  On  the  other  hand  it  has  been  held  in 
England  that  inscriptions  on  flags  and  placards  exhibited  to  public  view  and  of 
which  the   effect  depends  upon    such  exhibition  bear  the  character  rather  of 


(1)  Best,  Ev.,  {  216. 

(2)  S.  V.  Farr,  4  F.  ik  F.,  366. 

(8)  R.  V.  Edge,  WiU»,  Clro.  Ev.,  4th  Ed.,  21 2. 
per  Msole,  J.  (the  plat«  being  removable). 


(4)  R.  v.  FetUon,  cited  3  B.  ft  a,  760;  fwft«te, 
B.;  R.  R.  Co.  V.  Metplet.  63  Ala..  601  (Ansr.): 
contra  Bumtt  v.  North,  2  &  *  K.,  680;  Cm  «. 
MorreU,  90  Has*.,  642  (Amer.). 
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speeches  than  of  writings  and  are  not  subject  to  the  rules  relating  to  docu- 
ment8.(l) 

The  contents  of  documents  may  be  proved  either  by  primary  or  secondary  S^ff^f  i 
evidence.     "Primary"  and    "secondary"   evidence   means  this:   primary aSr^S?^ 
e\'idencc  is  evidence  which  the  law  requires  to  be  given  first;  secondary  evidence  ^,JSo« 
is  evidence  which  may  be  given  in  the  absence  of  the  better  evidence  whicho.  ei). 
the  law  requires  to  be  given  first,  when  a  proper  explanation  is  given  of  the 
absence  of  that  better  evidence.{2)    Primary  evidence  of  a  document  is  defined 
by  the  Act  to  mean  the  document  itself  produced  for  the  inspection  of  the 
Court.(3)  Secondary  evidence  is  defined  by  section  63.     Section  61   lays   down 
that ' '  the  contents  of  documents  may  be  proved  either  by  primary  or  secondary 
evidence"  within  the  meaning  given  to  those  terms  in  the  Act ;  and  this  rule 
means  that  there  is  no  other  method  allowed  by  law  for  proving  the  contents 
of  documents.    Whatever  the  law  may  have  been  upon  the  subject  before  the 
passing  of  this  Act,  the  rules  contained  in  this  enactment  must  now  be  strictly 
observed.(4) 

Primary  evidence  means  the  document  itself  produced  for  the  inspection  PrUnary 
of  the  Court.  As  the  law  requires  that  the  particulars  of  a  claim  should  be  (J^ffl|5?*°* 
embodied  in  the  decree,  recitals  of  the  contents  of  the  plaint  made  in  a  decree 
are  not  secondary  evidence  of  the  contents  of  the  plaint  but  are  admissible 
as  primary  evidence  of  the  statement  of  facts  made  to  the  Judge  as  the 
basis  of  the  plaintiffs  claim.  (5)  Written  receipts  for  payments  are  impor- 
tant, but  by  no  means  necessary  as  proof ;  nor  are  they  of  the  nature  of  primary 
evidence,  the  loss  of  which  must  be  shown  in  order  to  let  in  secondary.  (6) 

If  accounts  be  merely  memoranda  and  rough  books  from  which  regular 
accounts  are  prepared,  the  former,  it  has  been  said,  can  hardly  be  treated  as 
the  original  account.(7)  Though  different  classes  of  books  of  account  may, 
and  in  utct  in  the  larger  number  of  instances  must,  deal  with  the  same  matter, 
it  does  not  follow  that  one  only  of  such  classes  oonstitute  the  original  document. 
So  where  entries  in  a  ledger  were  tendered  and  it  was  objected  that  the  ledger 
was  secondary  evidence,  being  merely  a  copy  of  the  cash-book,  the  Court  admit- 
ted the  ledger  entries.(8) 

The  fiist  portion  of  the  firtt  Explanation  of  section  62  refers  to  what  are 
known  as  duplicate,  triplicate  or  the  like,  originals.  The  expressions  ' '  exe- 
cuted in  parts' '  and  '  'in  counter-part' '  refer  to  the  mode  in  which  documents  are 
sometimes  executed.  It  is  convenient  sometimes  that  each  party  to  a  transac- 
tion should  have  a  complete  document  in  his  own  possession.  To  effect  this 
the  document  is  written  but  as  many  times  over  as  there  are  parties  and  each 
document  is  executed — that  is,  signed  or  sealed  as  the  case  may  be — by  aU  the 
parties.  No  one  of  these  is  more  the  original  than  the  other,  and  any  one  of 
them  may  be  produced  as  primary  evidence  of  the  contents  of  the  document. 
When  an  instrument  is  executed  by  all  the  parties  in  duplicate  or  triplicate,  and 
each  party  keeps  one,  each  instrument  is  treated  as  an  original  and  e^ch  is 
primary  evidence  of  all  the  others.    When  each  of  the  instruments  is  signed 

(1)  R.    T.    Hv»t,    3  B.  &  Aid.,  666  ;    Phipson,  cf   1897   (26th  June  1900);  aa  to  the  statement 

£▼.,  3Dd  Ed.,  46$.  of  a  witness  deposing  that  another  person  gave 

(S)  Per   Lord     Esher,    M.    R.,    in     Lmau    v.  evidence  being  primary  evidence,  see  BaratMnd 

imUamt  A  Sofu,  L.  R.,  2  Q.  B.  (1892),  113, 116:  Roy  v    Ram  Qofdl  cited  in  luXei  to  s.  66,  pott. 

ud  see  Taylor,  Ev.,  {  394.  (6)  Ramemm  Kotr  v.  Bhant  Ptrthad,  4  C.  W. 

(9)  8.  62.  X.,  18  (1899). 

(*)  Mam  Pratai  v.  Ragk*MMiaK  Praiad,  7  A.,  (7)     Raja  Ptary  v.  ^oren^ra  Hath,  9  0.  W.  N., 

738,  743  (18SS).  421,  431  (1906),  «es  •.  34,  ante 

{6)  Uahommid  Umailv.  BMinobtM  Barmanya.  (8)    Mtfraj     v.    Setmafam,   S    C.    W.    N., 

Appeal  from  orioinal  decree,  (M.  H.  C,  No.  303  cclxxriii  (1901). 
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by  one  party  only,  and  each  delivers  to  the  other,  the  documents  are  termed 
'  counterparts,'  and  each  is  primary  evidence  against  the  party  executing  it,  and 
these  in  privity  with  the  executing  party,  and  secondary  evidence(l)  as 
against  the  other  partie8.(2)  Execution  in  counterpart  is  a  method  of 
execution  adopted  when  there  are  two  parties  to  the  transaction.  Thus  if  the 
transaction  is  a  contract  between  A  and  B  the  doc.ument  is  copied  out  twice, 
and  A  alone  signs  one  document,  whilst  B  alone  signs  the  other.  A  then 
hands  to  B  the  document  signed  by  himself  and  B  hands  to  A  the  document 
signed  by  himself.  Then  as  against  A  the  document  signed  by  A  is  primary 
evidence ;  whilst  as  against  B  the  document  signed  by  B  is  primary 
evidence.(3) 

^SSm^  Second  Explanation. — "  A  printed  paper  does   not  differ  from  a  written 

one,  in  respect  of  both  being  cojyies  ;  they  can  alike,  therefore,  only  be  received 
£.s  secondary  evidence  of  the  original  under  such  circumstances  as  render  secon- 
dary evidence  admissible;  for  instance,  if  the  original  is  shown  to  be  lost  or  des- 
troyed, or  to  be  in  the  possession  of  the  opposite  party,  notice  having  been 
given  to  produce  it.  There  is  no  more  guarantee  for  a  printed  copy  being  a 
true  copy  than  a  written  one;  indeed  being' a  copy  at  all.  But  there  is  a  far 
better  guaranteed  for  a  number  of  printed  papers  struck  off  from  the  sams 
machine  at  the  same  rime  being  correct  fac-similes  of  each  other  than  of  a 
number  of  written  papers  ;  for  here  the  draftsman  or  draftsmen  may  introduce 
differences  impossible  with  the  machine.  In  this  case,  each  machine-made 
copy  is  accepted  as  primary  evidence  of  all  the  others,  inter  se,  and  not  of  the 
original  from  which  they  were  copied  ;  for  instance,  if  it  is  desired  to  prove  the 
publication  of  a  libel  in  a  newspaper,  any  copy  of  the  issue  in  which  the  Ubel 
appeared  would  be  primary  evidence  of  publication  in  all  the  other  copies  of 
that  issue.  But  if  it  were  necessary  to  prove  the  original  libel  from  which  the 
article  was  set  up,  the  printed  paper  would  not  be  primary,  but  only  secon- 
dary, evidence  of  the  manuscript  and  admissible  only  under  the  conditions 
which  render  the  reception  of  secondary  evidence  admissible.  "(4) 

First  Clause. — Section  76  enables  certified  copies  of  public  documents  to 
be  given  ;  and  such  document  may  be  proved  by  the  production  of  a  certified 
copy.  (5)  Certain  other  official  documents  especially  designated  may  be  also 
proved  by  certified  copies. (6)  Section  79  deals  with  the  presumption  as  to  the 
genuineness  of  certain  certified  copies,  and  section  86  as  to  certified  copies  of 
Foreign  judicial  records. 

Second  Clause. — The  copies  must  be  made  from  the  original  by  such 
mechanical  processes  as  in  themselves  insure  the  accuracy  of  the  copy;  such  for 
example  as  the  processes  mentioned  in  the  second  Explanation,  section  62.(7) 
Illustration  (a)  must  be  read  with  the  first  portion  of  this  clause,  and  means 
that  provided  it  can  be  shown  that  the  original  which  is  sought  to  be  proved 
was  really  photographed,  such  photograph  will  be  receivable  as  secondary 
evidence.  Illustration  {h)  must  be  read  with  the  second  protion  of  this  clause, 
and  means  that  a  copy  of  such  copy  (compared)  is  receivable  as  secondary 
evidence  of  the  original  and  cannot  be  rejected  as  being  a  copy  of  a  copy.(8) 
The  reason  of  this  rule  is  that  the  accuracy  of  the  first  copy  being  insured  by 
the  mechanical  process,  it  is  not  necessary  to  compare  it  with   the  original 


(1)  S.  63,  ol.  (4)  (6)    S.  TS,  }»«(.•  lu  to  oerti6ed  copiw  of  < 

(2)  Taylor,  Et.,  {  420 ;  Norton,  Et.,  241, 242  ;       or  orders  madr  by  the  Queea  in  Cooncil.  —t  Gx. 
■.  62,  pott.  Pr.  Code,  a.  610. 

(3)  Msrkby,      Er.,    57  ;    Phipson,  Et.,    3rd           (7)    Field,  Er.,  $82:    c/.  a.  36,  Act  n  <d  18e& 
Ed.,  470.  '  'An  improMJon  of  a  decninent  made  by  a  eopyjng 

(4)  Norton,  Et  ,  242,  nnd  see  R.  v.  WaUan,       machine  ihall  be  taken  witbont  fnrArr  ftoa(  to 
32  How.  St.  Tr.,  82.  be  a  correct  copy." 

(5)  a  77,  fott.  (8)    Norton,  Er..  849. 
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which  it  will  be  taken  to  correctly  reproduce  ;  but  there  is  ordinarily  no  such 
gaarantee,  or  at  least  not  an  effective  one,  in  the  case  of  copies  taken  from  such 
first  copy,  and  they  must  therefore  be  proved  to  have  been  compared  with  it 
before  they  will  be  receivable  as  secondary  evidence  of  the  original.  An  oral 
sccouut  of  a  photograph  or  a  machine-copy  of  the  original  is  not  secondary 
evidence  of  the  original  [IBustration  (d)  ]. 

Third  Clause,  see  Illustration  (c).  In  the  first  case  here  put,  the  party  who 
made  the  copy  can  swear  to  its  being  a  true  copy.  If  he  is  not  producied,  then  a 
witness  must  be  called  who  can  swear  to  his  own  comparison  ;  or,  as  sometimes, 
two  witnesses,  one  of  whom  read  the  original,  while  the  other  read  the  copy  or 
the  revise.  But  it  will  save  time  and  trouble  to  have  the  comparison  made  by 
one  and  the  same  person. (1)  Reading  together  second  and  third  Clauses  and 
Ittutlrations  (b)  and  (c),  it  will  appear  that  a  copy  of  a  copy,  i.e.,  a  copy  transcrib- 
ed from  and  compared  with  a  copy  is  inadmissible,  (2)  unless  the  copy  with 
which  it  was  compared  was  a  copy  made  by  some  mechanical  process  which  in 
itself  insures  the  accuracy  of  such  copy.  (3)  But  copies  of  copies  kept  in  a 
registration-office  when  signed  and  sealed  by  the  registering  officer  are  admis- 
sible for  the  purpose  of  proving  the  contents  of  the  originals.{4)  The  correct- 
ness of  certified  copies  will  be  presumed,(6)  but  that  of  other  copies  will  have 
to  be  proved,  v.  post.  This  proof  may  be  afforded  by  calling  a  witness  who 
can  swear  that  he  has  made  the  copy  or  a  witness  who  can  swear  that  he  has 
compared  the  copy  tendered  in  evidence  with  the  original  or  with  what  some 
other  person  read  as  the  contents  of  the  original,  and  that  such  copy  is  correct. 
It  is  not  necessary  for  the  persons  examining  to  exchange  papers  and  read 
them  alternately  both  ways.  If  the  document  be  in  an  ancient  or  foreign 
character,  the  witness  who  has  compared  the  copy  with  it  most  have  been  able 
to  read  and  understand  the  original.  (6)  In  the  undermentioned  ca8e(7)  a 
copy  of  a  deed  which  was  filed  in  another  suit  and  was  still  on  the  records  of 
the  Court  was  let  in  as  secondary  evidence.  That  deed  was  endorsed  "  copy 
in  accordance  with  the  original,  ' '  and  was  signed  by  the  Judge  presiding  in 
the  Court.  The  Privy  Council  accepted  and  concurred  in  the  opinion  of  the 
Judicial  Commissioner  upon  the  value  of  that  copy.  His  words  were : — 
"  There  can  be  no  doubt  that  the  Judge,  in  the  course  of  the  suit,  in  1864, 
did  accept  and  file,  with  the  proceedings,  a  copy  of  a  deed  of  gift  by  K  6, 
tod  the  only  question  is  whether  that  copy  had  been  compared  with  the  ori- 
ginal, when  the  copy  is  enfaced,  in  accordance  with  practice, '  copy  according 
to  the  original, '  and  the  Judge's  order  to  file  is  also  found  on  it.  I  cannot 
doabt  that  the  copy  was  duly  compared.  Except  the  Judge,  there  was  no 
perscm  who  was  authorised  to  compare  and  accept  a  copy,  and  his  signature  to 
the  order  must,  it  seems  to  me,  guarantee  the  genuineness  of  the  copy."(8) 

It  is  scarcely  necessary  to  observe  that  proof  of  a  copy  being  a  corred  copy 
IB  no  proof  of  the  execution  and   genuineness,  etc.,  of  the  original.(9)    And 

(I)    Ih.    See  Bulli  t.  Oa*  Kim,  9  C.  943,  944  waa  rejected  :  Baja  NetUmutid  t.  X«M«*i  Binth, 

(188)).  6  W.  R.,  80  (18M). 

(I)    Sam  Pmni  T.  Baghunanian  Prxuad,  7  A.,  (3)    S.  43,  ol.  (2),  t.  anle;  buta  copy  trani- 

738,  743  (18S():  «ee  Taylor,  Et.,  {  6S3;  the  fol-  cribed  from  »  copy  ud     afterward*  compared 

Inring  caaea  are  do  longer  law  ao  f ar  as  they  re-  with  the  original  i«  aecondary  evidence,  Dlaat.  (e). 

late   to   eopiee :    Vnide  Bajaha   ▼.    Pemmatamy  (4)    Act  m  of  1877,  a.  67. 

reaiatodry,  7  Moo.   I.  A.,   128  (1868)  [dictum  (6)    S.  79,  pol. 

ioUowed    in   Ajedkya    Pratad    v.    Omrao   Sinf,  (6)    Taylor,  Et.,  H  16-46  ;    Field.  Et.,  383. 

•  B.  L.  R..   609     {ISlOy,    Jay^UmnniMa     BiH  (7)    LudmamSintkr.  Puna,  W  C.,1S3{\m»}; 

T.    Kmcor    Bkmm    7    B.    L.    R.,    627    (1871);  1«  L  A.,  126. 

JfalM  AU  T.  BrumaU   Monad,   8    B.    L.   R.,  (8)    lb.  at  p.  766. 

64    (1869) ;    Sam     Oopal     t.    Gordon     Stuarl,  (9)    Bee  Field,  Et..  383 ;  Bamjaioo  Gantooiy 

UKgoL  l.*A..  463  (1872);  Norton,  Et.,  243;  Field,  t.  LneUut  Narain.  6  R.  C,  and  O.  Reporter,  Act 

It.,  383.     Etcd  beion  the  Aot  a  copy  of  a  copy  X.  Bale  23  (1867)  ;    Biookram     Sookul  t.  £aa» 
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secondary  evidence  cannot  be  given  by  means  of  a  copy  until  it  be  shown  that 
such  copy  is  accurate.{l)  The  correctness  of  certified  copies  is  directed  to  be 
presumed  by  this  Act.  (2)  And  other  Acts,  such  as  the  Registration  Act,(S) 
declare  that  copies  given  thereunder  shall  be  admissible  for  the  purpose 
of  proving  the  contents  of  the  original  documents ;  that  it  shall  be  taken 
to  be  true  copies  without  other  proof  than  the  Registrar's  certificate  of 
their  correctne8s.(4) 

Fourth  Clause.  A  counterpart  is  primary  evidence  only  as  against  the 
parties  executing  it.(5)  The  most  usual  case  of  counterparts  is  that  of  pattai 
and  kabuliat.[6) 

Fifth  Clause. — The  person  must  have  seen  the  original.  It  will  not  be 
sufficient  that  he  heard  it  being  read.  Moreover  it  must  have  been  the  ori- 
ginal. It  will  not  be  sufficient  for  the  person  to  have  seen  a  copy.  Thus  a  written 
statement  of  the  contents  of  a  copy  of  a  document,  the  original  of  which  the 
person  making  the  statement  has  not  seen,  cannot  be  accepted  as  an  equivalent 
of  that  which  this  clause  renders  admissible,  namely,  an  oral  account  of  the 
contents  of  a  document  given  by  some  person  who  has  himself  seen  it.(7)  It  is 
moreover  plain  that  even  if  parol  evidence  be  admissible  as  secondary  evidence 
of  a  document  it  may,  owing  to  its  character  or  the  circumstances  of  the  case,  be 
such  that  the  Court  cannot  rely  upon  it  for  the  purpose  of  proving  those  con- 
tent8.(8)  Secondary  evidence  in  actions  for  libel  should  give  the  actual  words 
used  and  complained  of.(9) 
Ko  dasTM*  The  general  rule  is  that  there  are  no  degrees  in  secondar}'  evidence  and  that 

^l^^f^^        a  party  is  at  liberty  to  adduce  any  description  of  secondary  evidence  he  nuy 
dsaoe.  choose.    So  a  party  may  give  oral  evidence  of  the  contents  of  a  document,  even 

though  it  be  in  his  power  to  produce  a  written  copy.  For,  if  one  species  of  se- 
condary evidence  were  to  exclude  another,  a  party  tendering  oral  evidence  of  a 
document  would  have  to  account  for  all  the  secondary  evidence  that  has  exist- 
ed. He  may  know  of  nothing  but  the  original,  and  the  other  side  at  the 
trial,  might  defeat  him  by  showing  a  copy,  the  existence  of  which  he  had  no 
means  of  ascertaining.  Fifty  copies  might  be  in  existence  unknown  to  him, 
and  he  would  be  bound  to  account  for  them  all.  Farther>  there  is  the  incon- 
venience of  requiring  evidence  to  be  strictly  marshalled  accordiag  to  its  weight. 
But  if  more  satisfactory  proof  is  withheld,  that  will  go  to  the  weight  of  the  evi- 
dence. If,  for  instance,  the  party  giving  such  oral  evidence  appears  to  have 
better  secondary  evidence  in  his  power,  which  he  does  not  produce,  that  is  a 
fact  from  which  the  Court  may  presume  that  the  evidence  kept  back  would  be 
adverse  to  the  party  withholding  it.(IO)  There  are,  however,  exceptions  to  the 
general  rule.  For  the  Act  declares  that  when  the  existence,  condition,  or 
contents  of  the  original  have  been  admitted  in  writing,  the  written  admission 
is  admissible,(ll)  and  where  the  original  is  a  public  document,(12)  or  a  documoit 
of  which  a  certified  copy  is  permitted  by  this  Act  or  by  any  other  law  in  force 

Lai.  9  W.  R.,  248.  260  (1868) ;  Mmtumat  Amurao-  $u  tUmt.  (d). 

nwM  T.  Mutmmat  Abedoonninta,  23  W.  R.,  208  (8)    Krithna  KUhnri  v.  JTiaJkon  Latt,  U  C  487^ 

(I87S)  ;  AppatiuTtt  PaUar  v.    Oopala   Pawikkar,  488  (1887). 

SS  M.,  «74.  676  (1901).  (9)     Sainy  v.  Bram,  L.  R.,  4  P.  C.  28". 

(I)    Taylor,    Er.,  f  663;    Sookram    SoohU   v.  (10)    Doe  v.  Sou.  7  M.  A  W.,  402;  Bron  t 

Ram  Lai,   9  W.  R.,  248,  260  (1868) ;  Kritlma  Ki-  Woodman,  6  C.  A  P..  206  ;  Ball  v.  BaU.  3  H.  A 

thoriy.  Kiduri   latt,  14    C,    487.    488  (1887).  O..  242 ;  Taylor.   Er.,   {{  S50— MS;  Beat.    Et.. 


(2)    S.  79,  poM.  i    483 ;    Willa,    Ev..    286.    Thr    rale 

(8)     Act  in  of  1877,  ■.  67.  whether  the  original  evidence  be  itaelf  oral  or 

(4)     Hun'**  Chunder  y.  Protunno    Coomar,  22  documentary  ;  Taylor,  Et.,  §  6S0 ;  (M  e.g.,  .V«>«e» 

W.  R.,  303  (1874).  to  a.  47.  anie. 

(6)    8.  62,  Explaoatjon  (1),  ai«<«.  (11)    S.  6R,  fott,  itt  el.  \b). 

(6)  T.  aate.  (12)    Witiiin  the  meaning  of  (.74,  ftutftma. 

(7)  KamaytM  r.  Pyanhai,  7  B.,  139  (1882);  65,  cL  (e). 
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in  India  to  be  given  in  evidence,(l)  a  certified  copy  of  the  document,  but  no 
other  kind  of  secondary  evidence,  is  admissible./ 2) 

64.     Documents  must  be  proved  by  primary    evidence  P«>of  of do- 
except  in  the  cases  hereinafter  mentioned.  p^Swry 

Principle. — This  rule  is  one  of  the  most  forcible  illustrations  of  the  maxim 
that  the  best  evidence  that  the  case  admits  of  must  always  be  produced.(9) 
It  is  said  to  be  based  on  the  ' '  best  evidence  ' '  principle ;  but  the  rule  is, 
however,  probably  older  than  its  reasons,  being  a  survival  of  the  doctrine  of 
profert  which  required  the  actual  production  of  the  document  pleaded.  (4) 

a.  8  ("DoeunmU.")  a.  (68  "Mtcming  c^f  primary  tvidtnc*.") 

*.  8  ("iVoMd.")  8.  (6S  ("tmetpUd  <»««*.") 

Steph.  Dig.,  Art.  6S  ;  Taylor,  Ev.,  H  396,  408 ;  Phipaon,  Bv.,  3rd  Bd.,  41,  478 ;  Thayer's 
Cases  on  Bvidence,  728. 

OOMMBNTART. 

Lord  Tenterdeu  said  :  "  I  have  always  acted  most  strictly  on  the  rule  that  what  u  in 
what  is  in  writing  shall  only  be  proved  by  the  writing  itself.  My  experience  has  Si^'wiir 
taught  me  the  extreme  danger  of  relying  on  the  recollection  of  witnesses,  how-  be  pro^iS 
ever  honest,  as  to  the  contents  of  written  instruments  ;  they  may  be  so  easily  i2if*^^5^*' 
mistaken,  that  I  think  the  purposes  of  justice  require  the  strict  enforcement  of 
the  rule.  "(5)  An  additional  but  important  reason  for  the  application  of  the 
rule  is  that  the  Court  may  acquire  a  knowledge  of  the  whole  contents  of  the 
instrument,  which  may  have  a  very  different  effect  from  the  statement  of  a 
part.(6)  This  section  deals  with  the  class  of  cases  falling  within  the  rule  that  a 
written  document  can  only  be  proved  by  the  instrument  itself, (7)  and 
embraces  every  writing.  Thus  newspapers  and  account-books  are  the  best 
evidence  of  their  own  contents,  and  therefore  a  witness  cannot  be  asked 
whether  certain  resolutions  were  published  in  the  newspapers  ;  neither  can  he 
be  questioned  as  to  the  contents  of  his  account-boola ;  nor  can  a  plaintifi 
be  asked  in  cross-examination  whether  his  name  is  written  in  a  certam  book 
described  by  the  questioner,  unless  a  satisfactory  reason  be  first  given  for  the 
non-production  of  the  book  itself.(8)  The  provisions  of  this  section  must  be 
distinguished  from  those  of  section  91.  The  latter  deals  with  matters  which 
the  parties  have  put  in  writing  or  which  the  law  requires  to  be  in  writing. 
In  such  cases  except  where  secondary  evidence  may  be  given,  the  document  is 
the  exdutive  record  of  that  which  it  embodies.  The  parties  are  not  at  liberty 
to  resort  to  other  evidence.  All  that  the  present  section  says  is  that  if  it  is 
desired  to  prove  the  contents  of  a  document,  the  document  itself  must,  save 
in  certain  exceptional  cases,  be  produced.  But  if  a  writing  does  not  fall 
within  either  of  the  classes  already  described,  no  reason  exists  why  it  should 
exclude  oral  evidence.  For  instance,  if  a  written  communication  be  aocom- 
fanied  by  a  verbal  one  to  the  same  effect,  the  latter  may  be  received  as  in- 
dependent evidence,  though  not  to  prove  the  contents  of  the  writing  nor  as  a  substi- 
lute  for  it ;  the  payment  of  money  may  be  proved  by  oral  testimony, 
though  a  receipt  be  taken  ;  a  verbal  demand  of  goods  may  be  shown,  though  a 

(I)    8.«fi,oL(/).  41,478. 

0)    8.  S«,  fotl ;  we  A'olu  to  that  section.  (6)     VinettU  ▼.  CoU,   3  C.  *  P.,  481 ;  ud  «M 

(t)    Taylor.  Ev.,  {  3W  ;  and  t.  fo*  and  Intro-  obserrations  o{  Beat,  C.  J.,  in  Strctker  v.  Ban-, 

^itHtm,  ante.  ante. 

(4)    Thayar'a    caaea     on  Evidence.   728.    8tt  (8)    Taylor,  Et.,  { 398. 

»iM  «  Law  Qoart.  Rev.,  76:  •  The  auperiority  (7)    Taylor,  Ev.,  {  40». 

«rf  written  evidence."     Phipeon,   Ev.,  3rd  Ed.,  (8)    Taylor,  Ev.,  { 40. 
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demand  in  writing  was  made  at  the  same  time  ;  the  admission  of  a  debt  is  prov- 
able by  oral  testimony,  though  a  written  promise  to  pay  was  simultaneoosly 
given  ;  and  the  like.(i)  With  regard  to  objections  as  to  the  improper  reception 
of  secondary  evidence,  see  pp.  10 — 12,  ante. 

AOmimAoom.  Oral  admissions  as  to  the  contents  of  a  document  are  not  relevant,  unless 
and  until  the  party  proposing  to  prove  them  shows  that  he  is  entitled  to  give 
secondary  evidence  of  the  contents  of  such  document,  or  unless  the  genuineness 
of  a  document  produced  is  in  question.(2)  But  secondary  evidence  may  be 
^ven  when  the  existence,  condition,  or  contents  of  the  original  have  been 
proved  to  be  admitted  in  writing  by  the  person  against  whom  it  is  proved  or  by 
his  representative  in  interest.(3)  The  rule  laid  down  by  this  section  does  not  of 
course  apply  to  documents  which  are  admitted  and  the  contents  of  which  are 
not  in  dispute.  For  a  fact  which  is  admitted  need  not  be  proved  at  all.(4) 
So  where  a  party  admits  by  his  pleading  the  terms  of  an  agreement  and  its 
execution,  the  other  party  is  not  called  upon  to  prove  the  execution  of 
the  document  or  put  it  in  evidence.(6)  It  is  further  common  practice  to  allow 
copies  of  documents  to  be  tendered  in  evidence  by  the  consent  of  all  parties 
concerned. 

CMMin  65.     Secondary  evidence  may  be  given  of  the  existence, 

«oiida«y^    condition  or  contents  of  a  document  in  the  follovring  cases  :— 

Soe^Mnts  (a)  When  the  original  is  shown  or  appears  to  be  in  the 

tS^m^  possession  or  power — 

of    the    person    against    whom     the    document  is 

sought  to  be  proved,  or 
of  any  perston  out  of   reach   of,  or    not  subject  to, 

the  process  of  the  Court,  or 
of  any  person  legally  bound  to  produce  it, 
and  when,  after  the  notice  mentioned  in  section  66,(6) 
such  person  does  not  produce  it ; 

(6)  when  the  existence,  condition  or  contents  of  the 
original  have  been  proved  to  be  admitted  in  writ- 
ing by  the  person  against  whom  it  is  proved  or  by 
his  representative  in  interest : 

(c)  when  the  original  has  been  destroyed  or  lost,  or  when 
the  party  offering  evidence  of  its  contents  cannot, 
for  any  other  reason  not  arising  from  his  own  de- 
fault or  neglect,  produce  it  in  reasonable  time  ; 

{d)  when  the  original  is  of  such  a  nature  as  not  to  be 
easily  movable ; 

(1)  Taylor,  Et.,  S  416;  tee  «.  W,  anU.  8te  B.,  143  (1880);  but  ft  pftrty'a  admiauon  «a  to  tke 
the  pMsage  in  Beat,  Et.,  p.  282,  2od  Ed.,  cited  oontenta  of  » dooiuneot  not  made  in  tlia  pleodiagi 
mm)  ftpproved  in  BalVkadar  Prtuad  y.  Maharajah  but  in  ft  deposition  is  secondary  evidenoe  sd;- 
0/  Bttia,  9  A.,  3W  (1887).  SMtk  IbnUm  t.  Punala,  8  Bom.  H.  C  R,  A.  C 

(2)  8tt  notes  to  s.  22,  anU.  J.,  16S  (1871). 

(S)    S.  «6,  d.  (6),  fom.  (6)  Kamethiear  Ptrtkad  v.  AwmutMU,  »  C 


(4)  S.  S8,  atOe  ;  te  Taylor,  Et.,  |  400.  53  (1898). 

(5)  Bwriofii  CwtOji  t.  iluiuiluTJi  K*vtni,  6 
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(e)  when  the  original  is  a  public  document  within  the 
meaning  of  section  74  ; 

(/)  when  the  original  is  a  document  of  which  a  certified 
copy  is  permitted  by  this  Act,  or  by  any  other  law 
in  force  in  British  India,  to  be  given  in  evidence ; 

ig)  when  the  originals  consist  of  numerous  accounts  or 
other  documents  which  cannot  conveniently  be 
examined  in  Court,  and  the  fact  to  be  proved  is 
the  general  result  of  the  whole  collection. 

In  cases  (a),  (c)  and  (d),  any  secondary  evidence  of  the 
contents  of  the  document  is  admissible. 

In  case  (6),  the  written  admission  is  admissible. 

In  case  (e)  or  (/),  a  certified  copy  of  the  document,  but 
no  other  kind  of  secondary  evidence,  is  admissible. 

In  case  (g),  evidence  may  be  given  as  to  the  general 
result  of  the  documents  by  any  person  who  has  examined 
them,  and  who  is  skilled  in  the  examination  of  such  docu- 
ments. 

Principle. — The  general  rule  having  been  stated  in  the  preceding  section, 
the  present  one  states  the  exceptional  cases  in  which  secondary  evidence  is 
admissible.  Some  of  these  exceptions  rest  upon  considerations  which  are  ob- 
vious. This  is  the  case  with  exceptions  (c)  and  {d).  The  exceptions  (e)  and  (/) 
are  based  on  considerations  of  convenience.  In  the  case  of  exception  (g)  it  is 
not,  properly  speaking,  secondary  evidence  which  is  admitted  in  substitution 
for  the  originals,  but  the  general  result  as  stated  by  a  person  who  has  ex- 
amined them.(I )  The  written  admission  in  cl.  (6)  affords  a  reliable  guarantee  of 
troth.  With  regard  to  cl.  (a)  as  in  the  case  of  (c)  and  (d),  the  production  of 
primary  evidence  is  out  of  the  party's  power  ;  see  Commentary,  post. 

8.  63  [itMuing  of"  itcondary  tvidtnct")  a.  74  {Publie  doeuuuntt.) 

a.   8  ("  DoeumeiU.'')  ss.  76-78.  89  {Ctrtifud  eopiM.) 

a.   8  ("  Court.")  s.  88  {/'rtfomption  at  to  doeunutUt   calUd 

•.  66  (JtttiM  at  to  notice  to  produce.)  for  and  not  produced  nfter  notice 

*.  22  (Oral   odmittiont  a*   to  contentt  of  to  produce.) 
doeianetUt.) 

Taylor.  Bv.,  iS9,  137.  4.W-460  ;  918,  919  ;  Kosooe,  N.  P.  Bt.,  7-M,  164—166;  Phip«>n, 
B».,  Jrd  Ed.,  486-491 ;  Powell,  691-699;  Steph.  Dig.,  Arta.  72,  118,  119;  Wharton.  Bv., 
Ch.  Ill ;  Greenleaf,  Bv.,  §§  91—97 ;  Burr  Jones,  Bv.,  197-232. 

OOMMBNTART. 

The  last  section  having  declared  the  general  rule  as  to  the  proof  of  docu-  vnten  ae 
ments,  the  present  deals  with  the  exceptions  to  that  rule,  namely,  the  cases  in  SSjJJJJe 
which  secondary  evidence  may  be  given.    Secondary  evidence  of  the  contents  may  be 
of  a  document  cannot  be  admitted  without  the  non-production  of  the  original  «*'•*»• 
being  first  accounted  for  in  such  a  manner  as  to  bring  it  within  one  or  other  of 

(1)  Mukby.  Et.,  57;  Phi|W4>n,  Ev.,  3rd  Ed.,  4S8. 
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the  cases  provided  for  in  section  65  of  this  Act.(l)  By  the  law  of  evidence  ad- 
ministered in  England,  which  has  been  in  a  ereat  measure,  with  respect  to  deeds 
made  the  law  of  India,  the  first  condition  of  the  right  to  give  secondary  evidence 
of  the  contents  of  a  document  not  produced  in  Court  is  the  accounting  for  the 
non-production  of  the  original.(2)  It  must,  in  the  first  place,  be  shown  that  there 
is,  or  was,  a  document  in  existence  capable  of  being  proved  by  secondary  evi- 
dence, and,  secondly,  that  the  circumstances  are  such  that  secondary  evidence 
may  be  given,  or,  to  use  the  technical  expression,  a  proper  foundation  must  be 
laid  for  the  reception  of  such  evidence.  (3)  There  are  cases  in  which  secondary 
evidence  is  admissible  even  though  the  original  is  in  existence  and  producible,  as 
in  the  case  of  clauses  (e)  and  (/),(4)  and  (6)  and  (g)  of  section  65,  but  ordinarily 
it  must  be  shown  that  the  document  is  not  producible  in  the  natural  sense  of  the 
word,  for  this  is  the  general  ground  upon  which  secondary  evidence  is  admitted. 
When  one  of  the  questions  on  appeal  to  the  Privy  Council  was  whether 
secondary  evidence  had  been  properly  admitted  on  a  case  that  had  arisen  for  its 
admission,  such  question  was  decided  in  the  affirmative  on  the  ground  that 
whether  the  evidence  offered  would  itself  prove  the  making  of  the  document  or 
not,  it  formed  good  ground  for  holding  that  there  was  a  document  capable 
of  being  proved  by  secondary  evidence  admissible  with  reference  to  sections 
65  and  66  of  this  Act. (5)  This  section  is  applicable  to  both  civil  and  criminal 
caBes.(6) 

The  last  four  paragraphs  provide  what  kind  of  secondary  evidence  is  to  be 
given  in  the  particular  cases  mentioned  in  the  section ;  and  in  cases  (b),  (e),  (/), 
{g)  establish  exceptions  to  the  general  rule  that  there  are  no  degrees  of  secondary 
evidence. (7)  With  reference  to  these  paragraphs  it  will  be  observed  that  there 
is  no  provision  for  cases  in  which  two  causes  for  non-production  of  the  original 
are  combined  :  as  for  instance,  when  the  original  is  a  record  of  a  Court,  of  Jus- 
tice, which  has  also  been  lost  or  destroyed  ;  a  case  which  has  occurred  more  than 
once  in  India. (8)  But  it  has  been  held  that  the  rule  laid  down  in  this  section  that 
a  certified  copy  is  the  only  secondary  evidence  admissible  when  the  original 
is  a  document  of  which  a  certified  copy  is  permitted  by  law  to  be  given  in  evidence 
does  not  apply  where  the  original  has  been  lost  or  destroyed.  In  such  a  case 
any  secondary  evidence  is  admi8sible.(9)  So  where  one  B  B,  an  ofiicial  in  the 
Sikhur  Court  in  the  Native  State  of  Jeypore,  gave  evidence  of  litigation  there 
between  Jt  B  and  one  C,  and  said  that  in  his  presence  evidence  of  C  was  taken 
by  the  Judge,  Moonshi  M  M,  and  that  in  his  presence  the  suit  was  adjudicated 


(1)  Krithna    Kuhori  v.    Kuhori    Lai,    14   C,  Special  Appeal  ;   Shookram  Sootul  t.  Sam    ImI^ 
486  (1887),  14  I.  A.,  71.  »  W.  R.,  249  (1868);  tee  alu  Hanifria  Mi  r. 

(2)  Bhubatuawari  Debt  v.  Haritaran  Surma,  6  Rutmini  Debt,  19  C,  438  (1892). 

C,  720  (1880) ;   tet  also  Muuamul  Ametnxmnitaa  (4)  Krithna  KMori  v.  Kiahori  La),  14  ('.,  491 

▼.  Muaaamut  Abedoonniaaa,  23  W.  R.,  208.  209.  (1887). 

P.    C.    (1876);    2    I.    A..   87;    Sreemvny     Qout  (6)  Lvchtaan  Singk  v.  PMKa,\6C..'tH\99); 

V.  ffuree  jri«Aor<,  low.  R..  338  (1868);  Kbopmon-  8.  c,  L.  R.,  16  I.  A..  126. 

ioorit  Chouiharawt  v..  Ram   Ifil,  1  W.  R.,  146  (6)  v.  Field,  Ev..  386. 

(1864)  :  Shookram  Sookul  v.  Ram  Lai,  9  W.  R..  (7)  v.  ante. 

248  (1868) ;  Mufeexooieen  Katee  v.  Meher  Alt,  1  (8)  Field,  Et..  386 ;  aee  B^mo  Oano  t.  Dmi^na 

W.  R.,  213    (1864);    laken   Chunder  v.  Bhyrub  Lai,  7  W.  R.,  18(1867)  [record  kwt  in  trtnntj: 

Ckuttder,  B  W.  R.,  21  (1866) ;   JUuaeamvt  Uatoorun  secondary  evidence  ordered  to  be  given,  Baammrrf 

V.  Baboo  Mokun,  21  \V.  R.,  333  (1874);  JfwAam-  Lail  v.  y<ii«»  Fttrlotit,  8  W.  R.,  38  (1867).  leeart 

mad  Abdtil  v.  Ibrahim,  3  Bom.  H.  C.  R.,  A.  C.  J..  lost :   direction  to  take  further  evidence ;  Itmmm 

160  (1866);  W«ieer  Alt  v.  KaUe  Koomar,  11  W.  Smamun    v.   Httriyat  Singh,   W.   R.,  19M.  301 

R.,  228  (1869);  Kriakna  Kiahori  v.  Kiahori  Lai,  [lost  decree). 

14  C,  486  (1887);  Rakhal  Daa  v.  Indru  Monee,  (9)  Kunntth  Odanfol  v.  VafoOt  PalUytl.  9  M^ 

1  C.  L.  R.,  156  (1877).  80  (1882) ;  In  the    matter  of  a  eolliHm  UtmttM 

(3)  This  is  a  matter  to  be  judicially  determined  the  "Am"  and  the  "  BrenhiHa,"  5  C.    «H» 
by  the  Court  which  trim  the  case ;  its  conclusions  ( 1879). 

on  this  head  will  not  generally  be  disturbed  in 
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and  the  order  passed  ;  and  he  put  in  a  document  which  he  swore  was  a  copy 
of  C'»  deposition,  in  the  handwriting  of  one  of  the  Court  Amlas,  endorsed 
"  copy  corresponding  with  the  original  "  in  the  handwriting  and  bearing  the 
signature  of  the  Sheristadar  of  the  Court ;  the  High  Court  excluded  these  pro- 
rwdings  in  the  Sikhur  Court  on  the  ground  that  they  were  not  proved  accord- 
ing to  the  mode  mentioned  in  section  86  of  this  Act.  The  Privy  Council,  how- 
ever, held  that  that  section  does  not  exclude  other  proof  and  observed  as 
follows: — "  The  assertion  of  B B  that  A  B  sued  C  and  that  she  gave  evidence 
before  Mooushi  M  Min  his  presence  is  primary  evidence  of  these  matters.  His 
proof  of  the  Sikhur  records  is  secondary  evidence  ;  and  by  sections  65  and 
66  of  the  Evidence  Act,  secondary  evidence  may  be  given  of  public  docu- 
ments, which  these  are  under  section  74,  without  notice  to  the  adverse  party, 
when  the  person  in  possession  of  the  document  is  out  of  the  reach  of,  or  not 
subject  to,  the  process  of  the  Court,  which  is  the  case  here."  If  the  Privy 
Council  held  that  the  effect  of  B  B'a  evidence  was  to  supply  proof  that  the 
copy  produced  was  a  certified  copy  ( there  being  no  presumption  under  either 
section  79  or  86  )  and  the  document  was  admitted  as  a  certified  copy,  then  it 
was  so  admitted  in  accordance  with  the  last  paragraph  but  one  of  the 
8«ction.  This,  however,  appears  for  several  reasons  not  to  be  the  case,  for 
amongst  others,  the  Privy  Council  say  that  no  notice  was  necessary  as  the 
person  in  possession  of  the  document  was  not  subject  to  process.  But  the 
provisions  as  to  notice  apply  to  cl.  (a)  only  and  not  to  cl.  (e).  It  would 
appear,  therefore,  that  it  was  held  that  the  case  fell  under  both  clauses,  and 
that  as  it  also  fell  under  cl.  (a)  any  secondary  evidence  was  admissible.(l) 

The  question  whether  secondary  evidence  was  in  any  given  case  rightly 
admitted  is  one  which  is  proper  to  be  decided  by  the  Judge  of  first  instance 
and  is  treated  as  depending  very  much  on  his  discretion.  This  conclusion  should 
not  be  ovemJed  except  in  a  very  clear  case  of  miscarriage  (2)  With  regard  to 
objections  on  appeal  to  the  admission  of  secondary  evidence,  see  note 
below.O)  And  as  to  the  inadmissibility  of  secondary  evidence  in  the  case  of 
unstamped  or  unregistered  documents,  see  the  Appendix. 

Although  the  nineteenth  section  of  the  Limitation  Act  provides  that 
"  when  the  writing  containing  the  acknowledgment  is  undated,  oral  evidence 
may  be  given  of  the  time  when  it  was  signed,  but  no  oral  evidence  of  the 
contents  shall  be  received  ;  ' '  still  this  was  not  meant  to  exclude  secondary 
evidence  of  the  contents  of  the  acknowledgment,  under  section  65  of  the  Evi- 
dence Act,  when  a  proper  case  for  the  reception  of  such  evidence  is  made  out.(4) 

CLAUSE  (A). 

The  first  case  in  which  secondary  evidence  of  a  written  document  is  ad- 
missible is  when  a  document  is  in  the  possession  or  power  of  the  adversary,  or 
other  persons  mentioned  in  this  clause,  who  withhold  it  at  the  trial,  and 
a  notice  to  produce(5)  the  original  has  been  duly  served,  where  such  notice 
b  requi8ite.(6)    The  rule    applies  equally  both  in  civil  and  criminal  cases.    In 


(1)  Uarmmnd  Ro)  t.  Ram  Oopal,  4  0.  W.  K.  Chatlm  v.  Virarayan,  18  M.,  491  (18»2).    Thr  con- 
429  (IMW).  tnry  appe«n  to  have  bren  held  in  Ziulnitta  Ladli 

(2)  A'iaftMm  r.  Bamappa,  6  Bom.  L.  H.,  708  t.  MoHdee  Ratandtu;  12  B.,  26R  (1887),   bat  the 
Otny,  report  doe*   not  thaw  thitt  the  earlier  deciaions 

(Si  8tt  caaes  cited  a%U,  pp.  31  —33  and  nole*;  were  cited.     When  the  date  ba<  been  altered,  aee 

■ad  Ooar  Bimn  v.    Kanya  Singh,  2  W.  R..  237  Sayad  Oulamali  v.  itiyttbhai.  26  B.,   128  (1901), 

(IMS);  KoAu    Nalk    t.    Mohetli    Chmitr,    25  and s.  106,  )m«(. 
W.  R.,  Ib8  (1876)  ;  Jamu  Fegredo  v.  Mahomed  (S)  diee  s.  66. 

Mtiiitmr,  10  W.  R.,  So?  (1868).  (6)  Stt  Taylor,  Ev.,  1 440 ;  and  Lackman    ainfh 

(4)  Okamtba    Natk  r.  Bam  Chundm,  12  C,  267  v.  Ptma,  16  C,  783  (1889). 
1 1885):  Ifa^Oiia  T.  fdrfir  ««iM.  13  C,  202  ( 1886) : 
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either  mode  of  proceeding,  iu  order  to  render  the  notice  available,  it  must  be 
first  shown  that  the  document  is  in  the  hands  or  power  of  the  party  required 
to  produce  it.(l)  The  reason  of  this  rule  is  self-evident,  for  otherwise  the 
party  calling  for  the  document  might  foist  upon  the  Court  an  alleged  copy  of 
an  original  which  never  had  any  exi8tence.(2)  Slight  evidence,  however,  will 
suffice  to  raise  a  presumption  of  this  where  the  document  exclusively  belongs 
to,  or  in  the  regular  course  of  business  ought  to  be,  in  the  custody  of  a  party 
served. (3)  What  is  sufficient  evidence  is  in  the  discretion  of  the  Court.  If 
papers  were  last  seen  in  the  hands  of  a  defendant,  it  lies  upon  him  to  trace 
them  out  of  his  possession. (4)  When  a  party  has  notice  to  produce  a  x>arti- 
cular  document  which  has  been  traced  to  his  possession,  he  cannot,  it  seems, 
object  to  parol  evidence  of  its  contents  being  given,  on  the  ground  that, 
previously  to  the  notice,  he  had  ceased  to  have  any  control  over  it,  unless  he 
has  stated  this  fact  to  the  opposite  party,  and  has  pointed  out  to  him  the 
person  to  whom  he  delivered  it.(5)  Neither  can  he  escape  the  effect  of  the 
notice,  by  afterwardt  voluntarily  parting  with  the  instrument,  which  it  directs 
him  to  produce. (6)  The  documents  must  be  traced  to  the  possession  of  the 
party  on  whom  notice  is  served  or  some  one  in  privity  with  him,  such  as  his 
banker,  agent,  servant,  deputy,  or  the  like.  Such  persons  need  not  be  served 
with  a  subpOBna  duces  tecum,  or  even  be  called  as  a  witness,  but  a  notice  given 
to  the  party  himself  will  suffice.  (7)  Possession  may  be  proved  by  showing 
that  the  document  was  last  seen  in  the  adversary's  possession  or  power  ;  or  by 
calling  his  solicitor,  who  may  be  compelled  to  testify  to  its  possession  ;(8) 
or  by  the  admission  of  his  counsel ;  (9)  or  presumptively,  by  showing  that  it 
belongs  exclusively  to  him,  or  would,  in  the  ordinary  course  of  business,  be  in 
his  custody- (10)  The  adversary  may,  on  the  other  hand,  interpose  evidence  to 
disprove  the  posse8sion.(ll)  Secondary  evidence  tendered  to  prove  the  con- 
tents of  an  instrument  which  is  retained  by  the  opposite  party  after  notice  to 
produce  it,  can  only  be  admitted  in  the  absence  of  evidence  to  show  that  it 
was  unstamped  when  last  seen.(I2)  A  copy  of  a  document  should  not  be 
received  in  evidence  until  all  legal  means  have  been  exhausted  for  procuring 
the  original.  Where  a  document  is  alleged  to  be  in  the  possession  or  power  of 
a  certain  party,  such  party's  denial  in  pleading  that  he  has  ever  had  thedocu> 
ment  is  not  suiJicient  to  justify  the  omission  of  the  processes  the  law  provides 
for  his  testimony,  and  his  being  called  on  to  produce  the  original.  If  a  Judge 
is  satisfied  of  a  plaintiff's  inability  to  produce  an  original  pottah  on  which  he 
relies,  he  ought  to  allow  secondary  evidence  to  be  given  of  the  contents  of  the 
document,  but  he  should  be  satisfied,  on  reasonable  grounds,  that  the  evidence 
gives  a  true  version  of  its  contents,  and  he  should  require  sufficient  evidence 
of  the  execution  of  the  pottah.(13) 

Any  secondary  evidence  is  admissible  in  a  case  falling  within  clause  (a).  (14) 


(1)  aharf*  ▼.  Lamb,  11  A.  A  B.,  SOS.  netwari    Debt  v.  Haruaran   Surma,    •    C.   7£« 

(2)  Norton,  Et.,  216.  (1881). 

(3)  Hmryt.  Uigh,  S Camp..  802 ;  •«  »!»  Robb  (8)  Btm*  T.  Wakrt,  M.  *  H.,  23S ;  IVjwr  t. 
T.  Blarkg,  2  C.  *  K.,  US;  see Sktibanetwari Dtbi  Collin*,  7  Exoh.,  939:  aee  Vote*  to  m.  1S8— ISS. 
T.  fianMranSiirma,6C.,  724  (1881).     Prmomp-  pott. 

tWely  the  docament  is  in  the  pcaieiaion  of  the  (9)     Duneombe  v.  Darnell,  8  C  ft  P.,  232;  me 

one  to  whom  it  belong!.     Burr  Jonee,  {  218.  >•  98,  ante. 

(4)  B.  V.  ThiMUwood,  38    How.  St.  Tr.,  767,  (10)    t.  ante.  Burr  Jone*.  By.,  {  218. 

7«8  i  B.  T.  /«»«,  W.,  989.  (11)    Phipwm,  Et.,  8nl  Bd.,  856.  SS7:  Tvftar, 

(5)  Binelairy.Sltventon,  1  C.  ft  P.,685,  S86;  Ev.,  H  440,  44L 

KnigM  v.  MarHn,  Oow.  B.,  103.  (12)    Btnntndan  t.  KoUaUroH,     2    M.,    208 

(6)  KnifM  ▼.  Martin,  Oow.  B.,  104.  (1880). 

(7)  Taylor.  Et.,  |  441;  Partridge  t.  Coatet,  (18)  akookram  aookal  v.  Aim  Lot,  »  W.  R.. 
Ry.  ft  M.,  166;  Burton  v.  Paj/ne,  2  C.  ft  P.,  S20:  248  (1868). 

ainelair  v.  Sleventan,  1    C.    ft   P.,  684 ;  Bkuba-  (14)  8.  6S. 
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Secondary  evidence  may  also  be  given  when  the  original  is  in  the  possession 
or  power  of  any  person  who  is  (nit  of  reach  of,  or  not  subject  to,  the  process  of  the 
Court.il)  No  notice  is  required  when  the  person  in  possession  of  the  docu- 
ment is  out  of  reach  of,  or  not  subject  to,  the  process  of  the  Court.(2)  If  a 
document  be  deposited  in  a  foreign  country  and  the  laws  or  established  usage  of 
that  country  will  not  permit  its  removal,  secondary  evidence  of  the  contents 
will  be  admitted,  because  in  that  case  it  is  not  in  the  power  of  the  party  to 
produce  the  original. (3)  But  ordinarily,  being  filed  in  another  Court,  is  not 
siifScient  reason  for  non-production.(4)  Any  secondary  evidence  will  be 
admissible.  (5) 

The  third  case  in  which  secondary  evidence  is  admissible  under  this  clause 
is  when  the  original  is  shown  or  appears  to  be  in  the  possession  or  power  of  any 
person  legally  bound  to  produce  it.  The  construction  of  these,  as  of  other  words 
m  this  section,  raise  difficulties  which  it  is  not  easy  to  satisfactorily  solve.  It 
is  therefore  necessary  in  the  first  place  to  state  the  English  law  upon  the  subject 
of  the  admissibility  of  secondary  evidence  where  the  party  served  with  notice 
to  produce  a  document  is  not  compellable  to  produce  it  in  evidence. 

The  general  rule  which  requires  primary  evidence  assumes  that  it  can  be 
given  ;  when  it  cannot,  secondar}'  evidence  may  be  adduced.  So  where  a  party 
calls  for  a  document  in  the  possession  of  another,  which  document  the  latter 
is  entitled  to  refuse  to  produce  on  the  ground  of  privilege  {e.g.,  as  being  his  title- 
deed),(6)  secondary  evidence  may  be  given  of  the  document  as  everything 
has  been  done  to  obtain  it.(7)  The  English  rule  on  the  point  has  been  thus 
summarised,  Secondary  evidence  may  be  given  of  the  contents  of  a  document 
' '  when  the  original  is  shbwn  or  appears  to  be  in  the  possession  or  power  of  a 
stranger  not  legallybound  to  produceit,  and  who  refuses  to  produce  it  after  being 
served  with  a  suboena  duces  tecum,  or  after  having  been  sworn  as  a  witness 
and  asked  for  the  document  and  having  admitted  that  it  is  in  Court.  (8)  Fur- 
ther, according  to  English  law,  the  disobedience  of  a  person  served  with  a  sub- 
pcma  duces  tecum  will  not  render  admissible  secondary  evidence  of  the  contents 
of  the  document  which  he  is  called  upon  to  produce.(9)  To  do  this  the  wit- 
ness must  be  justified  in  refusing  the  production,  for  otherwise  the  party  will 
have  no  remedy,  except  as  against  Aim.(IO)  Again,  when  a  document  is 
withheld  not  on  the  ground  of  privilege,  but  on  that  of  Uen,  secondary 
evidence  may  be  inadmissible.  So,  if  a  solicitor  refuses  to  produce  a  deed 
as  claiming  a  lien  upon  it,(ll)  secondary  evidence  of  its  contents  cannot  be 
received  provided  the  party  tendering  such  evidence  be  the  person  liable  to 
pay  the  solicitor's  charge8.(l2)  But  a  witness  will  not  be  allowed  to  resist  a 
nubpcBna  duces  tecum  on  the  ground  of   any    lien    he   may  have  on  the 


(1)  See  ItaUi  V.  Oa*  Kim,  9C.,  939  (1883);  (S)    S.  65. 

BiJtop  MeUut  r,   Vitar    Apottalie,  2  H.,    295  (6)    See  n.  130,  131,  potl. 
(1879).    In  s.  3A  of  Act  II  of   I86S,  itwaathe  (7)    Bibberd  y.  Knifht,  2  Ex.,  II,  12,   per  Puke, 
docmnent  that  mmt  be  oat  of  the  proceu  of  the  B.;  Soger  v.  Olo*»op,  id.,  409,  410,  411,  per  Pol- 
Court  ;  here  H  ia  the  }Mr«o»  in  whoee  poeeenion  look,  0.  B.;  Doe  v.  Bott,  7  M.  tcVf.,  122,  per  Parke^ 
it  is.  B.,  Phelps  t.  Prew,  3E.&  B.,  438.  442,  443. 

(2)  S.  66,  «l.  6.     From  a.  65  (which  is  not  bap-  (8)    S(teph.  Dig.,  Art.  71,  «ee  Taylor,  Ev.,  {457. 
pilj  worded  in  this  respeet)  it  might  be  gathered  (9)    Jeeut  Coll.  t.  Qibbt,  1  V.  &  C,  Ex.  R.,  156. 
that  notioe  wu  necessary;  tee  last  para,  of  ol.  (10)    B.  v.  Llanfaelhly,  2E.  &B.,  940;  Taylor, 
(a),  snd  Bofli  ▼.  Oa*  Kim,  0  C,  939  (1883).  Ev.,  {  467,  by  an  action  for  damages.     See  Acta 

(3)  BwTuMe  V.  BailKt,  42  Ch.  D.,  282,  291 ;  XIX  of  1863.  s.  26,  X  of  1855.  s.  10  (tiabiUty  for 
Oritpin  r.  Dofliomi,  32  L.  J.,  P.  &  H.,  109;  .4liiion  damages  on  failure  to  give  eyidence  or  prodace 
T.  JWm'Ml.  1  a  M.  &  R.,  277,  291,  292  ;  Boyle  v.  a  document). 

IfwsaMm,  10  Ex.  R..  647;  Quilltr  r.  Jort,  14  (U)    5es  Contract  Act,  s.  171;  Bai  Katterbai 

C.  B.  N.  8.,  747.     See  14  k  16  Tie.,  o.  99.  r.  Narranji  Walji,  4  B.,  363  (1880). 

(4)  SreemMUs  Oimr  ▼.  Hwee  Ki^ore,  10  W.  (12)  Attomey-OtHerat  t.  Aehe,  10  Ir.  Eq.,  R. 
R..  338  (1868).  N.  S.,  309. 
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document  called  foi  as  evidence,  unless  the  party  requiring  the  production 
be  himself  the  person  against  whom  the  claim  of  lien  i8made.(l) 

The  question  then  arises  how  far  such  rules  or  any  of  them  are  applicable 
under  this  Act.  As  already  observed  no  construction  of  this  clause  is  free  from 
difficulty.  (2)  In  the  first  place  it  must  be  noted  that  every  person  summoned 
to  produce  a  document  must,  if  it  is  in  his  possession  or  power,  bring  it  to 
Court,  notwithstanding  any  objection  which  there  may  be  to  its  production 
or  to  its  admissibility.  The  vahdity  of  such  objection  is  a  matter  to  be  decid- 
ed on  by  the  Court.(3)  Assuming  the  present  clause  to  have  reference  to  that 
clftSB  of  documents  only  which  a  person  is  not  justified  in  refusing,  on  the 
ground  of  privilege,  to  produce ;  in  other  words,  documents  which  a  person  is 
legally  bound  to  produce  in  evidence  on  receiving  a  notice  to  that  effect :  if  such 
person  does  not  produce  it  in  evidence,  that  is  either  by  not  handing  over  the 
document  if  it  be  in  Court  with  him,  or  by  not  attending  in  Court  with  the  docu- 
ment, he  being  ex  concessis  legally  bound  to  produce  it,  and  its  non-pro- 
duction being  therefore  imjustifiable,  secondary  evidence  will  be  admissible 
forthwith  upon  such  non- production,  under  the  terms  of  this  clause.  It  will 
appear,  therefore,  that  the  English  ride  abovementioned  according  to  which 
secondary  evidence  is  not  admissible  of  a  document  which  is,  without  justifi- 
cation, withheld,  is  not  law  under  this  section.(4)     Much,  however,  may  be 


(1)  Taylor,  Ev.,  $  468,  and  cases  there 
cited. 

(2)  In  Norton,  Ev.,  244,  246,  248,  it  appeare 
to  be  oonsidered  that  the  olauw  ought,  and  wnc 
meant,  to  run  °°if  any  person  not  legally  bound 
to  produce  it,"  the  word  "not"  having  been 
omitted  by  aocidsnt.  Hr.  Markby  also  thinks 
it  probable  that  the  word  not'  has  been  omitted 
by  mistalce,  though  he  oonoedee  that  no  question 
of  there  being  any  misprint  in  the  Act  seems  to 
have  been  raised  in  this  country  :  Ev.  Act,  p. 
08,  T.  fxut.  If  this  be  correct,  the  clause  would 
then  be  in  agreement  with  the  rule  of  English  law 
as  above  stated,  and  there  would  be  no  difficulties 
of  construction  on  the  points  hereafter  dealt  with. 
One  point  of  variance  from  English  law  is,  how- 

'  ever,  suggested,  by  Hr.  Norton  as  arising  out  of 
a  later  portion  of  the  section,  viz.,  that  whereas 
under  that  law,  where  a  person  refuses  to  produce 
a  document  which  he  t«  legally  compellable  to 
produce,  the  party  calling  for  the  document  can- 
not give  secondary  evidence  and  has  no  remedy 
except  as  against  kim ;  on  the  other  hand,  under 
the  Act  such  a  case  may  have  been  provided  for 
in  the  second  portion  of  ol.  (c)  dealing  with  in- 
ability to  produce  in  reasonable  time.  The 
learned  author  says :  ' '  Perhaps  under  this,  too 
[ol.  (c),  portion  referred  to,  tupra},  a  party  might 
give  secondary  evidence  of  a  document  which  a 
person  having  no  legal  right  to  refuse  the  pro- 
duction of,  nevertheless  refuses  on  notice  to  pro- 
duce."    lb.,  248. 

(3)  S.  162.  pott. 

(4)  Mr.  Markby  says  (Ev.  Act,  p.  68) :  ••  We 
have  now  to  consider  s.  66  (a),  and  to  understand 
this  we  must  refer  to  the  Code  of  Oivil  Proce- 
dure. That  Code  only  speaks  of  a  'notice  to  pro- 
duce documents  in  connection  with   their    pro- 


duction before  the  trial  so  that  they  may  br  in- 
spected  and   preparation   made   to    meet    them 
(s.  131).    Still  it  can  hardly  be  doubted  th»t  if 
.4  and  B  were -in  litigation  and  A  were   to    give 
B  notice  to  produce  a  document  in  the  pomem- 
sion  o{  Bat  the  trial,  and  B  did  not  do  so,  the 
Court  would  consider  this  to  be  reasonable  notiee 
within    the  meaning  of   s.    66  and  would  admit 
secondary  evidence  under  the  first  clause^  a,  65 
(a).     So  again  if  the  document  were  not    in  the 
possession  of  i4  or  B  but  of  C,  a    tiiini    peraon, 
and    C  were   out  of  reach,  seoondarv  evideoee 
could  be  produced    without  any   notice  ot  any 
kind  [s.  65(a).,  cl.  6,  s.  66].     But  suppose  C  is 
within    reach   and   subject  to  the  proo»s  of  the 
Court.     By  the  Code  of  Civil  Procedure  s.    I5B, 
'   a  summons  to  produce,  the  document  moat  be 
issued,  and  if  it  is  not  obeyed,  then   prtxxvdiniei 
may  be  taken  to  compel  C  to  reduce  the  docnmcait. 
and  special  powers  are  granted  for  that  pnrpcse. 
If,  however,  we  are  to  take  the  words  'of  any 
person  legally  bound  to  produce  it'  as  they  stand, 
there  is  no  necessity  to  take  any  steps  to  procoic 
the  production  of   the  document,   as  seeoadaty 
evidence  of  it  at  onoe  becomes  admissible.    I  can 
hardly  believe  that  this  is  what  was  intended.    I 
think  it  probable  that  the  word  'not'  has  been 
omitted  here  by  mistake ;  and  that  the  case  intend- 
ed to  be  dealt  with  here  is  the  caae  of  a  pesveo 
who,  though  within  reach  of  the   Court,  is  net 
legally  bound  to  produce  the  document.    Several 
such  cases  are  mentioned  in  ss.   122-131.     This 
would  be  quite  intelligible    and     in    aceordascv 
with  English  law.     It  must,  howevra-,  be  admit- 
ted that  no  question  of  there  being  any  BJsiiriDt 
in  the  Act  seems  to  have  been  raised  in  India  ;  if 
there  is  no  misprint  then,  if   in   the  case   above 
put,  C,  having  been    summoned   to  produce    tlie 
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said  in  favour  of  a  departure  from  the  English  rule  upon  this  point.  It  may 
be  argued  that  it  is  not  reasonable  that  a  party's  right  to  give  evidence, 
should  be  taken  away  by  the  wilful,  negligent  and  possibly  fraudulent  refusal 
of  another  to  produce  a  document  which  the  law  requires  him  to  produce.  It 
may  be  that  the  person  refusing  to  produce  the  original  does  so  at  his  own 
peril  and  is  liable  to  an  action  for  damages  in  which  he  may  be  required  to 
make  good  to  the  party  calling  for  a  document  the  loss  which  he  has  sustain- 
ed by  its  non-production.  A  remedy  of  this  kind  would,  however,  in  many  cases 
be  iUusory.  Thus  a  suit  for  several  lakhs  of  rupees  might  be  dismissed  or 
decreed  owing  to  the  inability'  of  the  parties  to  give  secondary  evidence  of  a 
document,  while  the  person  in  possession  of  the  original  against  whom  an 
action  would  lie  might  be  a  man  of  straw.  On  the  other  hand,  the  danger 
of  collusion  must  not  be  overlooked. 

The  question,  however,  next  arises  whether  the  Act  has  made  any,  and 
if  80  what,  provision  for  the  giving  of  secondary  evidence  of  documents  which 
the  person  in  possession  is  justified  in  refusing  to  produce.  If,  for  example,  a 
person  summoned  to  produce  a  document  brings  it  to  Court,  as  he  must,(l) 
but,  as  he  may,  objects  to  its  production  in  evidence  on  the  ground  of  privi- 
lege, being  his  title-deed,  or  the  like,(2)  and  the  Judge  decides  that  the  ob- 
jection is  a  valid  one,(3)  may  secondary  evidence,  in  such  a  case,  be  given  by 
the  party  calling  for  the  original  as  he  would  be  undoubtedly  entitled  to  do 
according  to  the  English  rule  abovementioned  ?  According  to  the  wording  of 
the  section  as  it  now  stands,  the  person  so  summoned  would  not  be  a  '  person 
legally  bound  to  produce. '  It  has  been  suggested  that  in  such  case  he  is 
not  qua  such  production,  '  subject  to  the  process  of  the  Court, '(4)  for  he  cannot 
be  compelled  by  the  Judge  to  produce  the  document.(5)  But  this  is  open  to 
the  objection  that  by  section  66,  clause  (6),  no  notice  to  produce  is  necessary 
where  a  person  is  '  not  subject  to  the  process  of  the  Court.'  And  not  only 
is  it  difficult  to  suppose  that  notice  would  be  excused  in  such  a  case,  but  such 
notice  would  clearly  be  necessary  in  order  that  the  document  be  produced  for 
adjudication  by  the  Court  on  the  question  of  privilege,  and  moreover  the  last 
paragraph  of  this  clause  expressly  and  plainly  requires  such  notice  to  be 
given.  Another  construction  is  that  which  reads  the  words  '  legally  bound  ' 
as  meaning  legally  bound  by  virtue  of  the  svbfcena  to  produce  in  Court.  The 
clause  would  in  such  case  include  all  persons  in  possession  of  documents  which 
they  are  summoned  to  produce,  whether  those  documents  be  privileged  or  not 
(section  162).  But  this  construction  is  also  open  to  objection.  '  Produce  ' 
in  this  clause  seems  to  mean  to  produce  in  evidence,  for  section  162  makes  a 
distinction  between  '  bringing  to  Court '  and  '  production.  '  Further,  a 
person  is  only  legally  bound  by  virtue  of  a  process  of  Court  ;  e.g.,  a  subpana 
duces  tecum.  Process  emanating  from  a  party  such  as  a  '  notice  to  produce  '  in 
its  technical  and  English  sense  of  a  '  notice  by  a  party  or  the  attorney  of  such 
party,  to  the  other  party  or  to  his  attorney  strictly  speaking  creates  no  legal 
obligation.  The  only  penalty,  if  it  be  one,  attached  to  refusal  to  produce  on 
such  a  notice,  is  that  secondary  evidence  may  be  given.  If  then  '  legally 
bound  '  means  legally  bound  by  virtue  of  the  subpoena,  it  is  plainly  unneces- 
sary to  give  a  person  already  affected  with  notice  to  produce  by  virtue  of  the 
subpoena  any  further  notice  to  produce.  But  the  section  would  then  read 
"  or  of  any  person  subpoenaed  to  produce  it  and  when  after  the  notice  mentioned, 
Ac."  On  the  other  lumd,  this  argument  is  weakened  by  the  fact  that  there  has, 
in  respect  of  another  matter,  been  a  clear  error  of  draughtmanship  in  the  last 
paragraph  of  this  clause.  (6) 

donunent,  omiU  to  obey  it,  weondary  evidence           (3)  S.  162. 

ia  M  once  adminible."  (4)  Whitley  Stokes,  Anglo-Indian  Codes  ii,  892. 

(1)  8.  162,  pott.  (8)  3.  166,  pott. 

(2)  Aae  M.  130.  131.  pott.  (6)  t.  ante,  p.  381,  n.  (2). 
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Mr.  Markby  says  that  if  the  word  ' '  not ' '  has  been  oi^itted  in  the 
fourth  paragraph  of  clause  (a)  then  by  the  express  provisions  of  that  section 
secondary  evidence  is  admissible,  and  this  b  also  the  English  law.(l)  By  impli- 
cation, therefore,  he  would  consider  secondary  evidence  inadmissible  under  the 
clause  as  it  now  stands.  And  this  ako  appears  to  be  the  view  taken  by  Mi. 
Field,  who  says  that  ' '  as  section  65,  clause  (a),  para.  4,  admits  secondary  evi- 
dence of  the  existence,  condition  or  contents  of  a  document  only  when  a  per- 
son legally  bound  to  produce  it  refuses  after  notice  to  do  so,  it  may  appear  that 
neither  the  owner  nor  any  one  else  can  be  called  to  give  secondary  evidence  of 
a  document  which  the  person  in  possession  of  it  is  not  legally  bound  to  produce. 
If  this  be  so,  it  is  contrary  to  the  rule  of  English  law,  which  admits  secondsry 
evidence  of  a  document  in  the  hands  of  a  stranger,  who  is  not  compellable  by 
law  to  produce  it,  and  who  refuses  to  do  so.  "(2) 

If  the  case  is  not  covered  by  the  words  of  the  section  according  to  thoee 
constructions  already  given  favouring  the  admissibility  of  secondary  evi- 
dence, there  has  been  either  an  intentional  or  accidental  omission  to  provide 
for  the  admission  of  secondary  evidence  under  the  circumstances  mentioned. 
It  is  difficult  to  assign  any  reason  for  its  intentional  omission.  For  the  eifect 
of  such  omission  should  be  to  establish  a  rule  contrary  to  En^ish  law, 
and  to  the  general  principles  controlling  the  reception  of  secondary  evi- 
dence, which  might  in  many  cases  cause  serious  and  unreasonable  injury 
to  a  litigant.  If,  therefore,  it  be  held  that  this  section  does  not  make  proviaon 
for  the  case  mentioned,  it  may  perhaps  nevertheless  be  held  upon  the  En^ish 
cases  and  the  general  principles  and  considerations  adverted  to,  that  when 
a  person  is  justified  in  refusing  to  produce  a  document  on  the  ground  of  privilege, 
secondary  evidence  may  be  given  by  the  party  calling  for  the  document,  for 
he  has,  in  the  words  of  Parke,  B.,(3)  done  everything  in  his  power  to  obtain 
it.(4)  It  is  also  apprehended  that  the  rule  with  regard  to  documents,  the 
subject  of  lien  is  the  same  under  this  Act  as  it  is  in  England. (6) 

Where  oral  evidence  was  given  to  prove  the  contents  of  a  letter,  whieh 
was  neither  produced  nor  called  for,  but  no  objection  was  raised  to  the  giving 
of  the  evidence,  hdd  that  this  was  secondary  evidence  of  the  contents  of  a  docu- 
ment and  could  not  be  given  without  satisfying  the  conditions  of  this  secti«Mi. 
Section  66  rendered  it  legally  inadmissible,  although  no  objection  was  raised 
to  the  giving  of  it.(6)  This  decision  is  unsustainable  and  has  been  dissented 
from.(7)  It  fails  to  draw  the  distinction  between  evidence  which  is  irrelevant 
and  relevant  evidence  proved  in  a  particular  manner  without  objection.  An 
objection  to  the  irregularity  of  proof  should  not  be  entertained  in  the 
Appellate  Court  where  no  objection  on  this  head  has  been  taken  in  the  Court 
of  first  in8tance.(8) 

CLAUSE   (B). 

Oral  admissions  of  the  contents  of  documents  are  ordinarily  inadmissible, 
unless  and  until  the  party  proposing  to  prove  them  shows  that  he  is  entitled  to 
give  secondary  evidence. (9)  The  present  clause,  however,  provides  that  » 
tmritten  admission  is  receivable  as  proof  of  the  existence,  condition,  or  con- 
tents of  a  document,  even  though  the  original  is  in  existence  and  might  be,  hot 

(1)  Markby,  Et.,  Act,  94.  63  (1898) ;  ».  c,  2  C  W.  N..  649;  R»jnii«B.  J- 

(2)  Field,  Et.,  603.  observing  tiwt  "  there  h  oo  Uw  in  thu  contrj 


(3)  See  Hibbtrd  t.  Knight,  2  Ex.,  12  ante,  p.  that  the  absence  of  abjection  to  eirideace,  i 
381,  note.  (7).  w  legally  inadmiaeible.  makes  it  adauribb." 

(4)  Bat  «ee    also  Field,  Er.,  603;  Cunningham,  (7)  £<*»on£alv.  JteUaiDw,  SIC  lU(IWS)^ 
Et.,  213.  (8)  See  Notes  to  s.  6  ante   "  Objsetisw  by 

(6)    T.  antt,  p.  382.  parties." 

(8)  Kamtthwar  Perthad  v.  Amanutvlla,  26  C,  (9)  S.  22.,  an«s. 
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is  not  produced.(l)  The  written  admission  is  the  secondary  evidence  admis- 
sible in  the  case  mentioned  in  this  clau8e.(2)  This  clause  will  not  apply  or 
avail  a  party  where  the  original  document  is  inadmissible  for  want  of  a  starap(3) 
or  of  registration.(4)  In  the  undermentioned  criminal  ca8e(5)  it  was  held 
that  inasmuch  as  the  record  of  the  statement  of  the  accused  was  not  admis- 
sible, secondary  evidence  thereof  could  not  be  given  ;  the  Court  observing 
as  follows : — "  Reference  is  made  by  the  Sessions  Judge  to  section  66  of 
the  Evidence  Act,  the  words  appearing  in  clause  (6)  of  that  section  being 
quoted :  but  for  the  reasons  above  stated,  I  am  of  opinion  that  it  was  not 
open  to  the  Magistrate  to  procure  an  admission  in  writing — if  the  affixing  of  his 
whole  statement  by  the  accused  can  be  held  to  constitute  an  admission  in 
mark  to  the  writing  for  this  purpose — in  respect  of  the  contents  of  the 
previous  statements.  " 

This  clause  must  be  read  with  section  22.  The  result  seems  to  be  this  : — 
The  written  admission  may  always  be  proved.  The  oral  admission  can  only 
be  proved  in  the  cases  stated  in  section  65,  (a),  (c)  and  {d).  Of  course  admis- 
sions as  to  the  contents  of  documents  are  frequently  made  by  the  parties  or 
their  pleaders  at  the  hearing.  The  reference  now  imder  consideration  has  no 
application  to  such  admis8ions(6)  which  are  governed  by  section  58.  The  ad- 
missions spoken  of  in  sections  22  and  65  are  evidentiary  admissions.  Admis- 
sions under  section  58  dispense  with  proof. 

CLAUSE  (C). 

When  the  original  has  been  destroyed(7)  or  lost(8)  or  when  the  party 
offering  evidence  of  its  contents  for  any  other  reason,  not  arising  from  his  own 
default  or  neglect,  produce  it  in  reasonable  time,(9)  any(lO)  secondary  evidence 
of  the  contents  of  the  document  is  admissible.  ' '  If  the  instrument  be  destroy- 
ed or  lost,  the  party  seeking  to  give  secondary  evidence  of  its  contents  must  give 
some  e^ndence  that  the  original  once  existed(  11)  and  must  then  either  prove  its 
destruction  positiveIy(  12)  or  at  least  presumptively,  as  by  showing  that  it  has 
been  thrown  aside  as  useles8,(13)  or  he  must  establish  its  loss,  by  proof  that  a 
search  has  been  unsuccessfully  made  for  it,  in  the  place  or  places  where  it  was  most 
likely  to  be  found.  Vfhat  degree  of  diligence  is  necessary  in  the  aeorcA  cannot 
easily  be  defined,  as  each  case  must  depend  much  on  its  own  peculiar  circum- 
stance8(14)  but  the  party  is  generally  expected  to  show  that  he  has,  in  good  faith, 
exhausted  in  a  reasonable  degree  all  the  soaices  of  information  and  means  of 
discovery,  which  the  nature  of  the  case  would  naturally  suggest  and  which  were 

(1)  Cnnningham,  Et.,  214;  Phillips  and  Arn.,  (8)  SeeHurithCkundery.  Progunno  Coontar,  22 
Et.,  325,  320  ;  Oo$»  r.  QuintoH,  3  H.  &  W.  R.,  303  (1874) ;  in  the  matter  of  a  Cottuion 
0.,  288.  between  the  'Ava'  and  the  'Brenhtlda,'  0  C,  (!68 

(2)  See  lut  para,  but  two  of  s.68.  (1870);  KUUur  Chmder  t.   Khelter  Paul,  6  C, 

(3)  Danuiar  Jagatmaik  r.  Ahitaram  Babaji,  12  889 ;  RoofimonjoorU  Chowdhrana  t.  Sam  Lalt,  I 
B.,443.  446  (1888).  W.  R.,  146  (1864) ;  Luehman  Singk    v.  Puna,  16 

(4)  DivttU  Tarada  v.  KrMnammi  Ayyaiigar,  C,  766,  766  (1889). 

61L,  117  (1882);  fiamioyya  t.  Gangayya,  3  H.,  (9)  See  Womtth  CKunder    y.    Shama  Sundari, 

308  (18W).  7C.,  98,  100(1881),  and  po«<. 

(6)  Ji.  T.  Frrm,  9  H..  224,  240  (1886).  (10)  r.  p.  387  vol. 

(6)  Markby.  Et.  Act.  60.  (11)  Doe  r.  Witteomb,  6  Ez.  R.,  601,  606,  606. 

(7)  See  Byud  Ahiag  r.  Yadeem  Ramy,  3  Hoo.  (12)  See  MvltaooddeenKateev.  ifeher  Alt,  I  W. 
L    A.,    186    (1843)  ;    iMdmeedkwr    Pattuek    r.  R.,  212,  213  (1864). 

Ru^uOntr  Singh,   24  W.    R.,     284,  286  (1878)  (13)  R.  t.  Johtuon,  7  East,  66  ;  29  How.  St. 

(dtatroction    of     record    during    the    mutiny] ;  Tr..  437 — 440,  S.C. 

Kw«M(k  Oda*90t  r.    VayoOt  PMiyil,  6  H.,  80  (14)  Brevttar  v.  Bewelt,  3  B.  &  A.,  303  ;  Oully 

(1882);  MMhommad  AU»I  r.  Ibrahim,  8  Bom.  H.  t.  Bp.  of  Exeler,  4  Bing.,  298.     See  Panioe  t. 

C  R.,  A.  C.  J.,  160,   162,  16S   (1866) ;  KrUikva  Price,  13  M.  ft  W.,  267 ;  B.  t.  Gordon,  26  L.  J.,  H. 

Kiduri  T.  Kithari  Lai,  14  C,  489,  490,  (1887).  C.  19. 

W,  LB  25 
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accessible  to  lum.(l)  As  the  object  of  the  proof  is  merely  to  establish  a  reason- 
able presumption  of  the  loss  of  the  instrument  and  as  this  is  a  pielimiaary 
inquiry  addressed  to  the  discretion  of  the  Judge,(2)  the  party  offering 
secondary  evidence  need  not  on  ordinary  occasions  have  made  a  search  for 
the  original  document,  as  for  stolen  goods,  nor  be  in  a  position  to  negative 
every  possibility  of  its  having  been  kept  back.(3)  If  the  document  be 
important,  and  such  as  the  owner  may  have  an  interest  in  keeping  or  if  any 
reason  exist  for  suspecting  that  it  has  been  fraudulently  withheld,  a  very 
strict  examination  will  properly  be  required  ;  but  if  the  paper  be  supposed  to 
be  of  little  or  no  value  a  very  slight  degree  of  diligence  will  be  demanded,  as  it 
will  be  aided  by  the  presumption  of  destruction  or  loss,  which  that  circumstance 
.aSords."(4)  It  is  not  necessary  that  the  search  should  be  recent  or  made  for 
the  purpose  of  the  trial,(5)  though  it  will  be  more  satisfactory  if  the  search 
be  made  shortly  before  the  trial.  Hearsay  evidence  of  the  answers  given  by 
persons  likely  to  have  had  the  document  in  thar  custody  is  admis8ible.(6) 
Where  there  is  one  person  chiefly  interested  in  a  document,  enquiry  should 
be  ngiade  of  him  ;  where  two  persons  have  an  equal  title  to  its  custody  as  a 
lessor  and  lessee,  enquiry  should  be  made  of  both,  though  perhaps  such  strict- 
ness is  not  legally  necessary.  (7)  If  the  party  entitled  to  the  custody  of  the 
document  be  dead,  enquiries  should  generally  be  made  of  his  heirs  and 
representatives,  though  such  steps  will  not  be  necessary  should  it  appear  that 
another  party  is  in  possession  of  the  papers  of  the  decea8ed.(8)  It  has  been 
already  observed  that  before  copies  of  other  secondary  evidence  will  be  ad- 
missible there  must  be  evidence  of  a  search  for  the  originals.  (9)  Whether  oi 
not  sufficient  proof  of  search  for,  or  loss  of  an  original  document,  to  lay  a 
ground  for  the  admission  of  secondary  evidence,  has  been  given,  is  a  point 
proper  to  be  decided  by  the  Judge  of  first  instance  and  is  treated  as  depending 
very  much  on  his  discretion.  His  conclusion  should  not  be  overruled,  except 
in  a  clear  case  of  miscarriage.(IO) 

Where  the  plaintiff  stated  the  accidental  destruction  of  a  document  and 
prayed  leave  to  put  in  evidence  a  registered  copy  which  the  Court  allowed,  and 
at  the  same  time  ordered  the  fragments  of  the  original  bond  to  be  produced, 
which  was  done,  and  the  Court  admitted  the  registered  copy  as  evidence,  tite 
Judicial  Conunittee  reversed  this  finding,  on  the  ground  that  the  registered  copy, 
in  the  absence  of  satisfactory  evidence  of  the  destruction  of  the  original  bond, 
was  improperly  admitted  as  secondary  evidence.  There  was  nothing  to  show 
that  the  fragments  produced  were  fragments  of  the  original.(ll)  In  a  suit  by 
the  purchaser  of  a  debt,  the  plaintiff  stated  that,  in  1873,  A  executed  a  bond  in 
favour  of  B  to  secure  there  payment  of  Rs.  1,(K)0,  and  that  he  had  purchased 
the  interest  of  £  at  a  sale  in  execution  of  a  decree  against  him.  The  plaintiff 
now  sued  A  upon  the  bond,  making  B  a  party.  At  the  trial,  A  denied  the  exe- 
cution of  the  bond,  and  it  was  not  produced  by  the  plaintiff  who,  having  served 
B  with  notice  to  produce,  tendered  secondary  evidence  of  its  contents,  B  was 

(1)  R.v.  Saffron  Hill,  22  L.  J.,  M.  C,  22  ;  and  (6)  S.  v.    Braintra,  28  L.   J.,  M.  C,  I ;  «L ». 
E.  &  B.,  93  (S.  C).  8e«  Monariy  v.  Oray,  12  Ir.  Keiuivortk,  7  Q.  B.,  642 ;  Tajlor  Ev.,  {  430. 
Law  R.,  X.  S.,  129.  (7)  Taylor,  Et.,  $  432. 

(2)  Taylor,  Et.,  $  23 ;   ante,   p.  378,   noU    3,  (8)  lb.,  {  434. 

and  pott.  (9)  Mter  VtiooHah  y.  Muttttmat  Boehy,  1  Mo*. 

(3)  M.  Ottkay  t.  .iUlon,  2  M.  ft  W.,  214;  I.  A.,  41  (18S«);  Bhtihanaiunari  Debt  t.  Bmi- 
Hart  T.  Hart,  1  Hare,  9.  auran  Surma,    6  C,  723.    724    (1881) ;   Krvtat 

(4)  Taylor,  ET.,f  429;  OolAcfCoic  T.  Miall,\5  Kiahori  v.  KMon  Lai,  14  C,  490  (1887): 
M.  &  W.,  319,  322,  329,  330,  336,  336  ;  Bretotter  Uwripria  DM  v.  RukminiD^ki,  19C.,438(18M). 
V.  Staai,  3  B.  as  A.,  299,  300,  303  ;  Kentin^m  (10)  Batripria  Debt  v.  Bvimini  Dttt.  19  C,  843 
T.  Inglis,  8  East.,  278 ;  R.  v.  Eael  Fairky,  6  T>.  (1892);  te  alao  Skoobram  Sookul  t.  Sam  Ui, 
k  R.,  163  ;  freeman  v.  Arkell.  2  B.  *  C,  494.  9  W.  B.,  249  (1868).  anU  p.  378  ncU  3. 

(6)  Fitx   T.  BaJtMU,  2  M.  &  Rob,  60  ;  Taylor,  (11)  fiyW  Abbot  t.  Yadetm  Bamty,  3  Moo.  I 

Et.,  jl  436.  A.,  166  (1843). 
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not  examined  as  a  witness,  and  no  evidence  was  given  of  the  loss  or  destruc- 
tion of  the  bond.  It  was  held  by  Pontifex  and  Morris,  JJ.  (Piinsep,  J., 
dissenting),  that  secondary  evidence  was  not  admis8ible.(l)  Secondary  evi- 
dence of  the  contents  of  a  document  requiring  execution,  which  can  be  shown 
to  have  been  last  in  proper  custody,  and  to  have  been  lost  and,  which  is  more 
than  30  years  old,  may  be  admitted  under  this  clause  and  section  90,  pott, 
without  proof  of  the  execution  of  the  original.(2)  In  the  Court  of  Probate 
where  a  will  itself  has,  after  the  death  of  the  testator,  been  irretrievably  lost 
or  destroyed,  if  its  substance  can  be  distinctly  ascertained  (either  by  the  ori- 
ginal instructions,  by  a  copy  of  the  will,  or  even  by  the  recoUection  of  wit- 
nesses who  have  heard  it  read),  probate  may  be  granted  of  a  copy  embody- 
ing such  substance. (3) 

It  was  held  prior  to  the  Act  that  when  a  party  himself  fraudulently 
destroys  a  document  he  is  not  entitled  to  give  secondary  evidence  of  it.(6) 
Bat  a  party  in  possession  of  a  document  cannot  refuse  to  produce  it  and 
give  secondary  evidence  because  the  document  has  been  in  the  possession  of 
the  opposite  party  who  might  have,  or  had,  tampered  with  it.(5) 

The  second  position  in  this  clause  is  that  of  a  person,  by  no  fault  of  his 
own,  being  unable  to  procure  the  production  of  the  original.  It  has  been  said 
that  perhaps  under  this  portion  of  the  clause  [if  the  word  '  not '  has  been 
omitted  from  the  penultimate  paragraph  of  clause  (a)  ],  (6)  a  party  might  give 
secondary  evidence  of  a  document  which  a  person  having  no  legal  right  to 
refuse  the  production  of,  nevertheless  refuses  on  notice  to  produce.(7)  If  the 
party  interested  in  the  production  of  a  document  appears  after  diligent 
efforts  to  have  had  difficulty  in  producing  it,  the  Court  ought  to  give  him 
more  time.(8)  It  is  not  enough  for  a  party  desirous  of  adducing  secondary 
evidence  of  the  contents  of  a  document  which  ought  to  have  been  registered, 
to  show  that  he  cannot  produce  it  because  it  is  not  registered  :  he  must  show 
that  its  non-registration  was  not  due  to  any  fault  or  want  of  diligence  on 
his  part,  or  he  must  shew  that  the  party  against  whom  he  desires  to  use  it  was 
guilty  of  such  fraud  in  the  matter  of  non -registration  that  he  cannot  be  allowed 
to  object  on  that  ground  to  the  production  of  the  secondary  evidence.(9) 
In  the  undermentioned  case(lO)  it  became  necessary  to  prove  that  in  July 
1877  certain  immoveable  property  vested  in  one  £  iS  as  a  purchaser  at  an 
auction-sale.  A  certified  copy  under  section  57  of  the  Registration  Act  was 
tendered  and  objected  to.  The  case  was  remanded  by  the  Appellate  Court  in 
order  that  a  subpcena  duces  tecum  might  be  served  on  K  S,  the  C!ourt  observing 
that  if  the  party  seeking  the  production  of  the  document  could  not  compel 
K  8to  produce  it  and  could  show  that  the  non-production  was  not  due  to 
his  own  default  or  neglect,  then  secondary  evidence  oould  be  given  under 
this  clause  ;  and  in  such  a  case  by  section  57  of  the  Registration  Act  a  copy 
of  the  entry  made  in  the  registration- record  was  admissible. 

Any  secondary  evidence  may  be  given  in  this  case.(ll)  So  where  a  regis- 
tered deed  of  sale  had  been  lost,  it  was  held,  that  oral  evidence  of  the  transaction 


(1)  Wome4k  Chundtr  ▼.   Sltama  Hwnlari,  7  C,  H.  C.  R..  A.  C.  J.,  177  (1864). 

W  (1881).  (5)  Hint  IMl  v.  Oantsh  Pnuad,  4  A..  406.  41 

(2)  KluUer  Chunderv.  KheUur  Paul,  SC,  886  (1882). 

<1880):  6  a  L.  R..  199.  (6)  v.  ante,  p.  3V),noU  (I). 

9)  Ttyiot,  Et.,  I  436,  »nd  canes  there   cited,  (7)  Norton,  Et.,  247,  248. 

*^  MS  Bmrit  r.  Knighl,  h.  R.,  15  P.  D.,   170 ;  (8)  Wiuter  Alt  T.  Kaht  Coomar,  II  W.  R.,    228 


.  Ooultlmu,  L.  R.,  II  Ap.  Cm.,  469 ;       (1869). 
T.  A.  Ltmtardt,  1  P.  D.,  154;  *M  Act  (9)  Kumttxooddetn    Holiar^.  Rmjjvb  Ali,9VI. 

X  W  18«»    (lodiu  Saoo««ion),   w.    208,  209  ;       R..628  (1868). 


Bt..  Sid  Ed.,    284.    See    mta  to  m.  (10)  Yattaiji  v.  BmriUuii,  2  Bom.  L.  R.,   033 

WI— 10*.  fo*  tukvoe.  "WUI*."  (1900). 

(4)  aUk  AUuUa  V.  BMt  ll^kammMd,  1   Bom.  (II)  S.  66. 
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might  be  received,  and  that  it  was  not  necessary  to  insist  upon  the  production  of 
a  certified  cop7.(l)  Where  a  deed  has  been  executed  and  lost  or  destroyed  it 
is  not  necessary  that  the  witnesses  called  to  give  oral  testimony  of  its  contents 
should  be  attesting  witnesses  ;  if  they  have  seen  and  know  the  contents  of  the 
deed  it  will  be  sufficient,  provided  the  Court  gives  credit  to  them  and  is  satisfi- 
ed of  the  due  execution.(2) 

CLAUSE  (Z>). 

Secondary  evidence  may  be  given  when  the  production  of  the  original  is 
either  physically  impossible  or  highly  inconvenient.  Thus  inscriptiom 
on  walls(3)  and  fixed  tables,  mural  monuments,  gravestones(4),  surveyor's 
marks  on  boundary  trees,  notices  fixed  on  boards  to  warn  trespassers,  and  the 
like,  may  be  proved  by  secondary  evidence,  since  they  cannot  conveniently, 
if  at  all,  be  produced  in  Court.  For  instance,  on  one  occasion,  a  man  was 
convicted  of  writing  a  libel  on  the  wall  of  the  Liverpool  gaol,  on  mere  proof  of 
his  handwriting.  In  order,  however,  to  let  in  this  description  of  secondary 
evidence,  it  must  clearly  appear  that  the  document  or  writing  is  affixed  to  the 
freehold,  and  cannot  be  easily  removed  ;  and,  therefore,  where  a  notice  was 
merely  suspended  to  the  wall  of  an  office  by  a  nail,  it  was  considered  necessary 
to  produce  it  at  the  trial.  If,  too,  a  document  be  deposited  in  a  foreign 
country,  and  the  laws  or  established  usage  of  that  country  will  not  permit  its 
removal,  secondary  evidence  of  the  contents  will  be  admitted,  because  in  that 
case,  as  in  case  of  mural  inscriptions,  it  is  not  in  the  power  of  the  party  to 
produce  the  original.(5)  Any  secondary  evidence  of  the  contents  of  the 
original  is  here  admissible.(6) 

CLAUSE  (E). 

Secondary  evidence  may  be  given  when  the  original  is  a  public  document 
within  the  meaning  of  section  74.(7)  This  provision  is  intended  to  protectthe 
originals  of  public  records  from  the  danger  to  which  they  would  be  exposed  by 
constant  production  in  evidence.(8)  In  this  case  a  certified  copy(9)  of  the  docu- 
ment but  no  other  kind  of  secondary  evidence  is  admissible.(lO)  But  this  pro- 
vision appUes  only  when  the  public  document  is  still  in  existence  on  the  public 
records,  and  does  not  interefere  with  the  general  rule  in  clause  (c)  that  any  sec- 
ondary evidence  may  be  given  when  the  original  has  been  destroyed  or  lost.(ll) 

(1)  Hurith    Ckunder  v.    Protvnmo  Coomar,  22  be  in  the  pouewion  or  power  of  »  petwn  or  per- 
W.  R.,  303  (1874).  eons  out  of  resell  or  not  rabject  to  tbe  proem  •( 

(2)  Syud  Lootfoollah    v.    MuMomat  Nmeebun,  the  Court.     See  ante,  p.  38. 
10  W.  R.,  24  (1868).  (6)  8.  ttS. 

(3)  See  t.  3  (definition  of  'Mocument" ).  (7)    See  XoUt  to  s.  74,  po»l:  so  an  enminnl 

(4)  8e€  a.  32,  el.  (6),  ante.  copy  of  a  qainqaennial  register  was  held  to  be 
(6)  Taylor,  Et.,  {    438,  and  authorities  there       evidence  without  the  production  of  the  original; 

cited.     The  case  last  cited  in  the  text  would  not  Sreemvtty  Oodoy  v.  BMonatit  Dutt,  7  W.  B.,  U 

strictly  come  within  the  wording  of  s.  66,  clause  (1867).    i$ee  as  to  this  clause.  KriAna  Kidcn 

(d),  which  refen  to  originals  not  eatUy  moveable.  v.  KMori  Lai,  14  C,  491  (1877). 

in  the  instance  given,  the  originals  are  not  move-  (8)    Kunnttk   Oiangat    v.     TayoA    PallifU,  i 

able  at  all.     In    Whitiey   Stokes.  Anglo-Indian  H..  80.  81   (1882) ;    Doe  v.    So»t,  7   M.   &  W.. 

Codm  ii,  892,  it  is  suggested  that  such  a  case  is  106. 

not  provided  for  unless  perhaps  by  the  latter  part  (9)    See  ss.  76,  77,  post. 

of  cl.  (e).     But  it  can  hardly  be  said  that  the  ori-  (10)    S.  66. 

ginal  cannot  be  prodaoed  in  KosoiiaMe  (I'flM  when  (11)    Kunntlh  v.    Vagotk,  note  (6)  nf ;  t» 

it  oannot  be  produced  at  any  time.     It  is  appre-  also  in  the  matter  of  a  collision  between  the"iM" 

hended  that  the  case  would  come  wiUiin  the  pur-  and  the    "BrtnMUa,"  8  C,  S68  (1879)  i  BiAa- 

view  of  the  third  paragraph  of  cl.  (a),  because  the  dyal  Sing  v.  ifiuaf.  Khadeema,  liaishaU'i  Sep., 

document  would  under  the  circumstances  given  213  (1862). 


Digitized  by 


Google 


(8.66,  els.  f,g.]     PROOF  BY  SECONDABY  EVIBENOE. 

A  certificate  of  sale  granted  under  the  Civil  Procedure  Code,  Act  VIII  of  1869, 
and  before  section  107  of  Act  XII  of  1879  was  enacted  is  a  document  of  title, 
but  is  not  a  public  document  so  as  to  allow  secondary  evidence  of  it  to  be  given 
under  this  clau8e.(l)  See  further  p.  378  ante,  as  to  cases  in  which  two  causes 
for  non-production  of  the  original  are  combined,  and  notes  to  s.  86,  post. 

CLAUSE  (F). 

When  the  original  is  a  document  of  which  a  certified  copy  is  permitted  by 
this  Act,(2)  or  by  any  other  law  in  force  in  India,(3)  to  be  given  in  evidence,  a 
certified  copy  is  the  only  evidence  admissible  (but  v.  post).  The  words  "  to  be 
given  in  evidence  ' '  mean  to  be  given  in  evidence  in  the  first  instance  without 
having  been  introduced  by  other  evidence.  (4)  A  registered  deed  of  sale  is 
not  a  document  of  which  a  certified  copy  is  permitted  by  law  to  be  given  in 
evidence  in  the  first  instance  without  having  been  introduced  by  other  evi- 
dence. Section  57  of  the  Registration  Act  only  shows  that  when  secondary 
evidence  has  in  any  way  been  introduced,  as  by  proof  of  the  loss  of  the 
original  document,  a  copy  certified  by  the  Registrar  shall  be  admissible  for 
the  purpose  of  proving  the  contentsof  the  original;  that  is,  it  shall  be  admitted 
without  other  proof  than  the  Registrar's  certificate  of  the  correctness  of  the 
copy,  and  shall  be  taken  as  a  true  copy  ;  but  that  does  not  make  such  a  copy  a 
document  which  may  be  given  in  evidence  without  other  evidence  to  introduce 
it.(5)  Section  86  of  this  Act  contains  an  instance  of  documents  to  which 
this  clause  seems  to  refer.(6)  The  Bankers'  Books  Evidence  Act  (XVIII 
of  1891)  is  an  instance  of  an  Act,  other  than  the  present  one,  which  permits 
certified  copies  of  original  documents  to  be  given  in  evidence. (7)  So  also 
under  the  Powers  of  Attorney  Act  a  certified  copy  of  an  instrument  deposited 
shall  without  further  proof  be  sufficient  evidence  of  the  contents  of  the  instru- 
ment and  of  the  deposit  thereof  in  the  High  Court.  (8)  Although  the  section 
provides  that  in  clause  (/)  a  certified  copy  of  the  document,  but  no  other  kind 
of  secondary  evidence  is  admissible,  yet  in  a  case,  falling  under  clause  (/)  and 
also  under  clause  (a)  or  (c)  of  the  same  section,  any  secondary  evidence  is 
adnii88ible.(9) 

CLAUSE  (6): 

This  provision  is  for  the  saving  of  public  time.  If  the  point  to  be  ascer- 
tained were,  for  instance,  the  balance  in  a  long  series  of  accounts  in  a  merchant's 
books,  evidently  great  inconvenience  would  arise,  and  much  public  time  be 
wasted,  if  a  witness  were  compellable  to  go  through  the  whole  of  the  books 
and  to  make  his  examination  and  calculations  before  the  Court.  He  is  allowed, 
therefore,  to  do  this  before  he  comes  to  be  sworn,  and  then  to  give  the  general 
renUt  of  his  scrutiny.    He  can,  of  course,  be  tested  by  cross-examination, 

(1)     Van»ii  V.  Hariblioi,    2  Bom.  L.  R.,  633  der  it  operative  against  the  peraona  who  appear 

(1900),  ptr  Candy,  J.  to  be  affected  by  ita  terma.     A  document  regi*. 

(!)    Set  a.  78  ;  and  a*  to  this  olaom,  KrMna  tered  in  and  broaght  from  a  public  registry  office 

KMori  T.  Ki$hori  Lall.  14  0.,  491  (1887).  requires  to   be  proved  when  it  is  desired  that  it 

(S)    e.;..  Act   XTIII  o{  1891   (The  Bankers'  should  be  used    as  evidenoe  against  any  party 

Boolu  Evidence  Act),  v.  fott,  see  also  CSr.  Pr.  who  does  not  admit  it,  quite  as  much  as  if  it  came 

Code,  s.  610.  out  of  private  custody.     SailA  Fait  v.  Ovudee 

(4)    HvUk  Chutultr  v.  Protunno  Coomar,  22  5tii;k,  21  W.  R.,  265(1879). 
W.  R.,  303  (1874).  (6)     Hurith  Ckunder  v.     Prownno    Coomar, 

(A)    Bvitk  Chunder    v.  PnsunHo  Coomar,  22  supra. 
W.R.,  303  (1874);  and  although  such  a  copy  may  (7)     Act  XVIII  of  1891,  s.  4:  see    Appendix. 

be  taken  as  a  oorrect  copy  of  some  document  re-  (8)     Act  VII  of  1882,  s.  4,  cl.  (d). 

gistered  in  the  office,  this  circumstance  does  not  (9)     In  the  matter  of  a  collision    between    the 

make  that  registered  document  evidence,  or  ren-  "Ava"  and  the  "BrenAiMo,"  6C..  M8  (1879). 
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aud  the  books  should  always,  where  it  is  practicable,  be  in  Court  and  open  to 
the  opposite  side's  inspection  and  to  that  of  the  Court.(I)  So  a  witness  who 
has  inspected  the  accounts  of  the  parties,  though  he  may  not  give  evidence 
of  their  particular  contents,  will  be  allowed  to  speak  to  the  general  balance 
without  producing  the  accounts  ;  and  where  the  question  is  as  to  the  solvency 
of  a  party  at  a  particular  time,  the  general  result  of  an  examination  of  hu 
books  and  securities  may  be  stated  in  like  manner.(2)  But  the  word  "  result" 
must  be  construed  strictly  to  mean  the  actual  figures  or  facts  arrived  at.  The 
' '  exception  under  consideration  wiil  not  enable  a  witness  to  state  the  general 
contents  of  a  number  of  letters  received  by  him  from  one  of  the  parties  in  the 
cause,  though  such  letters  have  been  since  destroyed,  if  the  object  of  the  exam- 
ination be  to  elicit  from  the  witness  not  a  fact  but  merely  an  opinion  or 
impression  ;  for  instance,  the  impression  which  the  destroyed  letters  produced 
on  his  mind  with  reference  to  the  degree  of  friendship  subsisting  between 
the  writer  and  a  third  party.  In  the  other  cases  mentioned  the  fact  in  ques- 
tion is  one  which  simply  depends  on  the  honesty  of  the  witness,  whereas  he 
might  from  the  perusal  of  the  documents,  conscientiously  draw  a  very  difier- 
ent  opinion  or  inference  from  that  which  would  be  drawn  by  a  jury."(^ 
In  case  {g)  secondary  evidence  may  be  given  as  to  the  general  result  of  the  docn- 
ments  by  any  person  who  has  examined  them  and  who  is  slHUed  in  the  examina- 
tion of  such  documents.  The  competence  of  the  witness  must,  therefore,  be 
proved  to  the  satisfaction  of  the  Court  before  such  evidence  is  tendered. 

Upon  the  analogy  of  the  rule  contained  in  this  clause,  if  bills  of  exchange 
or  the  like  have  been  drawn  between  particular  parties  in  one  invariable  mode, 
this  may  be  proved  by  the  testimony  of  a  witness  conversant  with  their 
habits  of  business,  who  speaks  generally  of  the  fact,  without  production  of 
all  the  bills.(4)  But  if  the  mode  of  dealing  has  not  been  uniform,  the  case  does 
fall  within  this  exception,  but  is  governed  by  the  rule  requiring  the  production 
of  the  writings.  (5) 

noti5«to*°  ®®'     Secondary  evidence  of  the  contents    of  the  docu- 

pMdao*.  ments  referred  to  in  section  65,  clause  (a),  shall  not  be  giveD,(6) 
unless  the  party  proposing  to  give  such  secondary  evidence 
has  previously  given  to  the  party  in  whose  possession  or 
power  the  document  is,(7)or  to  his  attorney  or  pleader  such 
notice  to  produce  it  as  is  prescribed  bylaw,  and  if  no  notice 
is  prescribed  by  law,  then  such  notice  as  the  Court  considers 
reasonable  under  the  circumstances  of  the  case : 

Provided  that  such  notice  shall  not  be  required  in  order 
to  render  secondary  evidence  admissible  in  any  of  the  fol- 
lowing cases,  or  in  any  other  case  in  which  the  Court  thinks 
fit  to  dispense  with  it : — 

(1)  when  the  document  to  be  proved  is  itself  a  notice  ; 

(2)  when,  from  the  nature  of  the  case,  the  adverse  party 

must  know  that  he  will  be  required  to  produce  it ; 

(1 )  Norton.    Ev..  248  ;  tee  also  Civ.  Pr.  Code,  (5)  Taylor,  Ev.,  {  462,  and  Xo4e  «.  »*.,  9tfc  Ed. 
•.  394    (Commimiotu    to  investigate  »nd    adjast  (6)  See   Kamtthtcar  Ptrtliai  v.  AwmntltB*.  *• 
accounts).                                                                              C.  63(1898),  ».  e..  2  C.  W.   X..    649.    cited  «•«, 

(2)  Taylor,  Ev.,  |  462.  p.  384,  and  the  obaervatiou*  on  thii  caw. 

(3)  Taylor,  Ev.,  f  462.  (7)  These  words  in  s.  66  were  inserted  fcy  Art 

(4)  Bfemer  v.  Bitting,  3  Camp.  (310).  XVIII  of  1872.  s.  6. 
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(3)  when  it  appears   or  is  proved  that  the  adverse  party 

has  obtained    possession  of  the  original  by  fraud 
or  force ; 

(4)  when  the  adverse  party  or  his  agent  has  the  original 

in  Court ; 

(5)  when  the  adverse  party   or  his   agent   has   admitted 

the  loss  of  the  document ; 

(6)  when  the  person  in  possession  of  the  document  is 

out  of  reach  of,  or  not  subject  to,  the  process  of 
the  Court. 

Prloolple. — Notice  is  required  in  order  to  give  the  opposite  party  a  sufficient 
opportunity  to  produce  the  docament  and  thereby  to  secure,  if  he  pleases,  the 
best  evidence  of  its  contents.  Notice  to  produce  also  excludes  the  argument 
that  the  opponent  has  not  taken  all  reasonable  means  to  secure  the  original.  (1) 
See  further.  Notes,  post,  as  to  the  ground  of  the  rule  and  of  the  provisos. 

>.  63  {Mnatinff  of  $*eondary  evUUnnn.)  ».  3  ("  Doo»m«nt.") 

».  66>  CI.  (a)  (Proo/by  steondary  tvid«net.)        ».  3  ("  Court.") 

Staph  Dig..  Art.  72 ;  Taylor,  Ev.,  g§  441A— 466A ;  Civ.  Pr.  Code,  ss.  70,  94,  131-134, 
16^167. 171—178 :  Cr.  Pr.  Code,  os.  9*— »,  486 ;  Ch.  VI,  ib. ;  Penal  Code,  8.  175. 

OOHMBNTART. 

A  proper  notice  to  produce  is,  in  the  cases  mentioned  in  section  65,  clause  Notioo  to 
(a),  necessary  before  secondary  evidttnce(2)  becomes  admissible.  The  true  P«»d'»<'»' 
principle  on  which  a  notice  to  produce  a  document  on  the  trial  of  a  cause  is 
required  is  not  to  give  the  opposite  party  notice  that  such  a  document  will 
be  used  by  a  party  to  the  cause  in  order  to  enable  him  to  prepare  evidence 
to  explain  or  confirm  the  document,  but  is  merely  to  give  him  a  sufficient 
opportunity  to  produce  it,  and  thereby  to  secure  if  he  pleases,  the  best  evidence 
of  the  contents  ;  and,  therefore,  when  a  document  is  shown  to  be  in  Court,  a 
request  to  produce  it  immediately  is  sufficient.(3) 

Section  66,  clause  (a),  refers  to  documents  in  the  possession  of  both  parties 
and  strangers.  According  to  English  practice  a  notice  to  produce  is  used  for  an 
adversary  in  the  cause  ;  while  a  stranger  legally  compellable  to  produce  a  docu- 
ment is  served  with  a  summons  to  produce  or  subfcerM  duces  tecum.  A  notice 
to  produce  is  a  notice  by  a  farty  or  his  solicitor  to  another  party  or  his 
solicitor,  calling  upon  the  latter  to  produce  at  the  trial  a  particular  docu- 
ment or  particular  documents  specified  in  the  notice.  A  subpoena  duces 
tecum  is  a  process  used  not  by  the  party  but  by  the  Court.  It  would 
appear  from  clause  (a)  of  section  65  that  the  notice  to  produce  referred  to 
in  sections  65  and  66  is  a  notice  served  either  on  an  adversary  or  on  a 
«tranger,{4)  and  is  a  notice  issued  by  process  o^  Court  under  the  Civil(5) 

(1)  Differ  T.  Collin*,  7  Ex.,  639 — 647.  opponent  has  not  taken  all  reasonable  mean*  to 

(t)  In  8.66,    "existence,   condition,    or  con-  procure  the  original,  ift.,  647,   t.   poal.  Proviso 

tents"  are  spoken  of.     In  s.  66  secondary  evi.  (4)  p.  (393).  But  ««e  also  Bate  t.  /Cinwy.  1  C.  M. 

dsDce  of  the    *' contents "  is    alone  mentioned.  &  R.,    38. 

<i»mn,  whether  secondary  eridenoe  of   "exist-  (4)  Field,  Ev.,  389:  Whitley  Stokes  ii,  893. 

(o«e  "  or  "  condition"  can  be  given  in  any  case  (6)  8te  Civ.    Pr.    Code,    ss.  70,  94,   131 — 134, 

vithont  notice;  Field,  Ev..  388.  Apparently  yes.  post    [the  163—167,   171—178;  and    ttt  s.   165. 

(3)  Dwftr    T.   Cottin»,     7  Ex.,   639 ;    further  Court  may  order  the  production  of  any  document 

notioe  to  produce  excludes  the  argument  that  the  or  thing],  and  s.  163,  poU. 
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or  Criminald)  Procedure  Code.  In  the  Mofussi)  all  noticeB  are  served 
through  the  Court,  but  on  the  Original  Side  of  the  High  Court,  the 
English  practice  is  followed  which  permits  a  party  himself  or  his  soli- 
citor to  serve  a  notice  to  produce  on  the  opposing  party  or  his  soli- 
citor. Where,  however,  the  person  in  possession  of  the  document  is 
a  stranger  to  the  suit,  a  subpoena  duces  tecum  will  be  necessary  in 
the  High  Court  as  in  the  English  Courts,  whose  practice  in  this  respect 
is  followed. 

The  notice  to  produce  must  be  such  as  is  prescribed  by  law  ;(2)  and  if  no 
notice  is  prescribed  by  law,  then  such  notice  as  the  Court  considers  reasonable 
imder  the  circumstances  of  the  case.  The  notice  may  be  directed  'to  the  party 
or  to  his  attorney  or  pleader  and  may  be  served  on  either. (3)  It  must  be  shown 
that  the  party  to  whom  the  notice  has  been  given  has  the  document  in  his 
possession  or  power.  Possession  is  the  very  foundation  of  notice ;  reasonable 
evidence  of  possession  must  be  given,  and  then  on  proof  of  service  of  notice  and 
non-production  secondary  evidence  may  be  offered. (4)  If  the  document  is  in 
the  possession  or  power  of  the  person  who  desires  to  use  it  as  evidence  be 
most  produce  it.(6)  "It  is  difficult  to  lay  down  any  general  rule  as  to  vhal 
a  notice  to  produce  ought  to  contain,  since  much  must  depend  on  the  particular 
circumstances  of  each  case.  No  mis-statement  or  inaccuracy  in  the  notice  will, 
however,  be  deemed  material  if  not  really  calculated  to  mislead  the  opponent 
Neither  is  it  necessary  by  condescending  minutely  to  dates,  contents,  parties, 
etc.,  to  specify  the  precise  documents  intended.  Indeed  to  do  so  may  be 
dangerous,  since  if  any  material  error  were  inadvertently  made,  the  party 
sought  to  be  affected  by  the  notice  might  urge,  with  possible  success,  that  he 
had  been  misled  thereby.  If  enough  is  stated  on  the  notice  to  induce  the 
party  to  believe  that  a  particular  instrument  will  be  called  for,  this  will  be 
sufficient.  "(6)  The  form  of  notice  may  be  general, e.^.,  to  produce  "all 
accounts  relating  to  the  matter  in  question  in  this  cause  ;  "(7)  or  "all  letters 
written  by  the  plaintiff  to  the  defendant  relating  to  the  matters  in  dispute  in 
the  action.  "(8)  But  a  notice  to  produce  "letters  and  copies  of  letters  and  aO 
books  relating  to  the  cause"  has  been  hdd  to  be  too  vague  to  admit  second- 
ary evidence  of  a  letter.  (9)  Inaccuracies  will  not  vitiate  a  notice  unless  the 
recipient  has  been  misled  thereby.(IO)  As  to  the  time  and  place  of  the  tervi(f, 
when  not  fixed  by  law,  no  more  precise  rule  can  be  laid  down  than  that  it 
must  be  such  as  to  enable  the  party,  under  the  known  circumstances  of  the 
case,  to  comply  with  the  call. (11)  The  sufficiency  of  the  service  is  a  question 
for  the  Judge  who  must  be  satisfied  that  it  was  such  that  the  recipient  might, 
by  using  reasonable  diligence,  have  complied  with  the  notice.(12)  If  the 
notice  has  not  been  properly  served,  or  if  served  in  insufficient  time,(13)  or  if 
the  party  calling  for  a  document  does  not  take  all  the  means  in  his  power 


(1)  See  Cr.  Pr.  Code,  m.  94—98,  Ch.  VI..  i*. ;  (8)  Jamb  v.  La,  2  M.  ft  Roh.,    3S ;    Jforrii 
8.  48S,  ib. ;  and  m.  162,  165,  pcM  ;  persons  omit-  v.  Hauter,  id.,  392. 

ting  to  produce  documents  after  service  of  notice  (9)  Jonet  t.  Eiwarit,  H'  CI.  ft  Y.,  139.  Recfirt 

may    be   proceeded  against  under  s.   176  o(  the  decisions  justify  a  greater  laxity  of  practice  tluD 

Penal  Code.  prevailed  formerly;  Taylor,  Et.,  9th  Ed..  {  443. 

(2)  Sea  Civ.  and  Cr.   Pr.  Codes,  sections  oited  (10)  Lmonnee  r.  Clmht,  14  H.  ft  W.  2SI. 
aiOe,  p.  391,  note*  {h)  and  (1)  «vprif.  (II)  Taylor,  Et..  {  44S;  see  •&..  {  44«.   vben 

(3)  Taylor.  Et.,  |  442.  the  papers  are  in  a  foreign  country. 

(4)  See  Sinclair  T.  Sttnntm,  I  C.  ft  P..  588  ;  (12)  Uoi/i  v.  Uoti/n.  10  M.  ft  W.,  483. 484. 
as  to  the  order  in  which    the   evidence  maybe  (l3)<S«fVT.  Bmy,  54  L.  J.  Ch..  I32;TaTlor.  Ev., 
given,  «M  s.  136.  po«l.  {  44S ;  but  if  a  party,  on  being  served  with  a  necice 

(6)  Hira  Lai  t.  Oawtk  Prathad,  4  A..  406.  410  to  produce  a  document,  states  that  H  is  not  ■ 

( 1882).  existence,  parol  proof  of  its  oontenta  will  be  rv«eiv- 

(6)  Taylor.  Ev..  {  443.  ed,  and  no  objection  can  be  taken  to  the  Istness 

(7)  Jtrver«  v.  CuManct,  2  M.  *  Rob.,  181.  of  the  service;  fotltr  v.  Pointtr.  9  C  ft  P.,  '»■ 
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to  compel  its  production,(l)  secondary    evidence  will  not  be  permitted  to 
be  given. 

When  a  party  calls  for  a  document  which  he  has  given  the  other  party  notice 
to  prodace,  and  such  document  is  produced  and  inspected  by  the  party 
caUing  for  its  production,  he  is  bound  to  give  it  as  evidence  if  the  party  pro- 
ducing it  requires  him  to  do  so.(2)  And  when  a  party  refuses  to  produce  a 
document  which  he  has  had  notice  to  produce,  he  cannot  afterwards  use  the 
document  as  evidence  without  the  consent  of  the  other  party  or  the  order  of 
the  Court.(3)  The  rules  with  regard  to  the  admission  of  secondary  evidence 
are  the  same  in  criminal  as  in  civil  trials,  and  the  necessity  for  notice  the 
same ;  though  it  will  comparatively  seldom  happen  that  documents  are 
required  to  be  produced  at  a  criminal  trial  and  notice  will  consequently  have 
but  seldom  to  be  issued.  (4)  The  Court  shall  presume  that  every  document 
called  for  and  not  produced  after  notice  to  produce  was  attested,  stamped 
and  executed  in  the  manner  required  by  Iaw.(5) 

Notice    is  not  required  in  order  to  render  secondary  evidence  admissible  Proviaos. 
in  any  of  the  following  cases  : — 

(a)  When  the  document  to  be  proved  is  itself  a  notice.  This  exception  appears 
to  have  been  originally  adopted  in  regard  to  notices  to  produce,  for  the 
obvious  reason,  that  if  anotice  to  produce  such  a  document  were  necessary,  the 
series  of  notices  would  become  infinite.  The  exception  has  subsequently  been 
extended  to  other  notices  and  now  lets  in  proof  by  copies  of  a  notice  to  quit ; 
of  a  notice  of  dishonour,  provided  the  action  be  brought  upon  the  bill,  but  not 
otherwise  ;  and  of  all  such  notices  of  action,  or  written  demands  as  are  necessary 
to  entitle  the  plaintiff  to  recover.(6) 

(to)  When  from  the  nature  of  the  case,  the  adverse  party  must  knote  that  he  wiU 
le  required  to  produce  it.  The  second  of  the  cases  is  where  from  the  nature  of 
the  action,  or  indictment,  or  from  the  form  of  the  pleadings,  the  defendant 
must  know  that  he  will  be  charged  with  the  possession  of  an  instrument,  and  be 
called  upon  to  produce  it.  Thus  in  an  action  of  trover  for  converting  a  bond, 
a  bill  of  exchange  for  other  writing  or  in  a  prosecution  for  stealing  any  docu- 
ment, the  counsel  for  the  plaintiff  or  the  Crown  may  at  once  produce  second- 
ary evidence  of  its  contents,  even  though  the  defendant  should  offer  to 
produce  the  document  it8elf.(7)  A  like  rule  prevails  in  an  action  on  contract 
against  a  carrier  for  the  non-delivery  of  written  instruments,  as  also  in 
indictments  for  conducting  a  traitorous  correspondence.  It  has,  however, 
been  held  inapplicable  in  a  charge  of  forging  a  deed  ;  and  no  doubt  can  be 
entertained  in  that  an  indictment  for  arson,  with  intent  to  defraud  an  in- 
surance office,  does  not  convey  such  a  notice  that  the  policy  will  be  required, 
as  to  dispense  with  a  formal  notice  to  produce.  Similarly  it  is  the  necessary 
(though  reverse)  consequence  of  this  rule  that  if  the  maker  of  a  note  or 
cheque,  or  the  acceptor  of  a  bill,  does  not,  as  defendant  in  an  action,  deny  by 
the  plea  his  making  or  acceptance,  the  plaintiff  who  is  not  bound  to  produce 
the  instrument  as  part  of  his  case,  since  it  is  admitted  on  the  record,  may 
object  to  the  defendant's  giving  secondary  evidence  of  its  contents  for  the 
purpose  even  of  identification,  unless  a  notice  to  produce  has  been  duly 
served  or  unless  the  instrument  is  shown  to  be  in  Court.  (8) 


(1)  Shawtbati    Kotri  v.  Jofo  BOxe,  29  C,  749           (6)  Taylor.  Ev.,  {)    460,  461,  and    casrs   there 
UM2).  cited.     C«<w«,  whether  the 'notices'  referred  to  in 

(2)  S.  MS,  pott ;  tee  Xotu  to  that  section.  CI.  (1)  is  a  notice  to  prodace  only  or  includes  also 

(3)  8.  164,  pott ;    see  Sota  to  that  section,  and       the  other  notices  which  the    doctrine  has   been 
see  Ciril  Procedure  Code,  m.  131,  63.  extended  by  the  English  cases. 

(4)  Norton.  Et.,  261.  (7)  See  Whilhead  v.  Scolt,  1  H.  ft  Rob..  2. 

(5)  8.  89,  poK.  (g)  Taylor.  Et.,  (  452,  and  cases  there  cited. 
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VheOoart 
may  dis- 
pense with 
notice. 


(o)  When  it  appears  or  is  proved  that  the  adverse  party  has  obtaintd 
possession  of  the  original  by  fraud  or  force  ;  as  where,  after  action  brought,  he 
has  received  it  from  a  witness,  in  fraud  of  a  subpcetta  duces  tecum.(l)  In  such 
cases  in  odium  spolitUoris  a  notice  to  produce  is  not  required  to  be  given 
to  him  before  admitting  secondary  evidence  of  the  contents  of  the  document 
of  which  he  has  improperly  obtained  possession. (2) 

(d)  When  the  adverse  party  or  his  agent  has  the  original  in  Court.  For  the 
object  of  the  notice  is  not,  as  was  formerly  thought,  to  give  the  opposite  party 
an  opportunity  of  providing  the  proper  testimony  to  support  or  impeach  the 
document,  but  merely  to  enable  him  to  produce  it,  if  he  likes,  at  the  trial,  and 
thus  to  secure  the  best  evidence  of  its  content8.(3) 

(e)  When  the  adverse  party  or  his  agent  has  admitted  the  loss  of  the  document ; 
for  in  such  case  the  notice  would  be  nugatory.  (4)  The  loss  must  be  admitted. 
Under  this  exception,  however,  a  party  cannot  call  witnesses  to  prove  the  des- 
truction of  a  document  that  has  been  traced  into  the  hands  of  his  opponent 
and  then  show  its  contents  by  secondary  proof,  unless  he  has  first  served  s 
notice  to  produce,  since  (notwithstanding  the  evidence  to  the  contrary),  the 
documunt  may  still  be  in  existence,  or,  at  any  rate  the  opponent  may  dispute 
the  facts  of  its  having  been  de8troyed.(5) 

(f)  When  the  person  in  possession  of  the  document  is  out  of  reach  of,  or  not 
subject  to,  the  process  of  the  Court.  (6)  On  this  point,  sections  65  and  66  are 
not  happily  drafted.  Section  65  appears  to  require  a  notice  to  be  given  in  this 
case,  for  the  last  paragraph  of  Clause  (a)  applies  to  everything  that  has  gone 
before  ;  while  the  present  Clause  expressly  enacts  that  notice  is  not  neces- 
sary. (7)  Where  a  commission  to  take  evidence  is  issued  to  any  place  beyond 
the  jurisdiction  of  the  Court  issuing  the  commission,  it  is  not  necessary,  in  order 
to  admit  secondary  evidence  of  the  contents  of  a  document,  that  the  party 
tendering  it  should  have  given  notice  to  produce  the  original,  nor  is  it  necessary 
for  him  to  prove  a  refusal  to  produce  the  original.(8) 

It  will  be  observed  that  under  this  section,  besides  the  specified  cases  in 
which  notice  is  not  required  the  Court  has  the  power  of  dispensing  with  iht 
notice  ' '  in  any  case  in  which  it  thinks  fit.' '  This  is  a  relaxation  of  the  pro- 
cedure in  force  in  the  English  Courts.(9) 


^^of  67.     If  a  document  is  alleged  to  be  signed  or  to  have 

and  baua?-  been  Written  wholly  or  in  part  by  any  person,  the  signature 
MFsonai"  or  the  handwriting  of  so  much  of  the  document  as  is  alleged 
iMtvesisned  to  be  in  that  person's  handwriting  must  be  proved  to  be  in 

orwrltten     i-      i  j        •.•  *^  ° 

doottment     nis  nandwriting. 

produced. 

Principle. — The  person  who  makes  an  allegation  must  prove  it.    See 
Notes  post. 


8.    3{"Do<nim«nt.") 

8.  45  ("  Sxptrl  evldtnee  in  handyBriting  ".) 

»   73  ("  Compariton  o/handvrrUing".) 


».    3  {"Provtd.") 

8.  i7  {lf(m.«3ip*rt  svidmust  at  to  handwrit- 


<1)  Letd,  V.  Cookt.  4    Egp.,  206  ;  Doe  t.  Kia,  (6)  See  Bukop  liaivt  v.  Fkw  Afoikiic,  t  IL, 


Bing.,  724 

(2)  Taylor,  Ev.,  f  463. 

(3)  Dwyer  v.  Collint,  7  Ei.,  639,  ante,    p.  391 
Me  Taylor,  Et:  ;  {  4S6. 

(4)  Taylor,  Ev.,  {  4M. 

(«)  Dot  V.  MoTTta,  3  A.  &  E..  4«. 


295,301(1879).   Bannand  Ro^v.BamGorai.ifi. 
W.  N.,  429  (1899) ;  s.  c.  27  C,  639,  cited,  alt. 

(7)  i$ee  the  argument  in  SalU  r.  Om  Kim,  9 
C,  939(1883). 

(8)  Bttlli  V.  Oak  Kim,  rapra. 

(9)  Cunaingham,  Ev.,  218, 
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OOUMBINTART. 

la  addition  to  the  question  which  arises  as  to  the  contents  of  a  document  Proof  of 
dealt  with  in  sections  61 — 66,  the  further  question  arises  when  a  document  is  |^5SSid- 
used  as  evidence,  namely,  whether  it  is  that  which  it  purports  to  be  ;  whether,  writing, 
in  other  words,  it  is  a  genuine  document.    The  latter  question  is  dealt  with  in 
sections  67 — 73.    The  nature  of  the  evidence  will  greatly  depend  upon  the 
nature  of  the  document.    Proof  of  handwriting,  signature  and  execution  must 
be  given.     Formalities  attend    or  form  part  of   such  execution  of   either  an 
universal  or  special  nature.     Signature  is  almost  universal  for  which  some- 
times, but  less  rarely,  sealing  is  substituted.    Sometimes  both  are  used.    If  a 
person  cannot  write  and  has  no  seal  he  generally  makes  a  mark  and  some 
other  person  writes  his  name.     Attestation,  as  to  which  see  sections  68 — 72, 
is  sometimes  an  imperative  formality.  Whatever  the  document  may  be,  it  can- 
not be  used  in  evidence  until  its  genuineness  has  been  either  admitted  or  estab- 
lished by  proof,  which  should  be  given  before  the  document  is  accepted  by  the 
Court.  (1)    The  word  "  signing  "  means  the  writing  of  the  name  of  a  person, 
so  that  it  may  convey  a  distinct  idea  to  some  body  else  that  what  the  writing 
indicates  is  a  particular  individual  whose  signature  or  sign  it  purports  to  be. 
A  mark  is  a  mere  symbol  and  does  not  convey  any  idea  to  the  person  who 
notices  it — very  often  probably  even  to  the  person  who  made  it. (2)    This  sec- 
tion has  not  provided  for  the  case  of  marks  and  seals,  as  to  the  proof  of  which, 
however,  see  ante,  notes  to  section  47,  pp.  310,  31 1  and  section  73  which  assumes 
that  seals  are  capable  of  proof.    This  section  merely  states  with  reference  to 
documents  what  is  the  universal  rule  in  all  cases  that  the  person  who  makes  an 
allegation  must  prove  it.    It  lays  down  no  new  rule  whatever  as  to  the  kind  of 
proof,  (3)  which  must  be  given.  In  that  respect  the  rule  is  precisely  the  same  as 
it  stood  before.  It  leaves  it,  as  before,  entirely  to  the  discretion  of  the  presiding 
Judge  of  fact  to  determine  what  satisfies  him  that  the  document  is  a  genuine 
oae.(4)    So  in  the  undermentioned  case, (5)    it  appeared  that  the  evidence 
which  was  given  in  support  of  the  document  upon  which  the  defendant's  case 
depended  was  that  of  a  Cazi  before  whom  the  vendor  came  and  admitted  the 
deed  to  be  his,  and  caused  it  to  be  registered,  bringing  witnesses  to  his  execution 
thereof.     Upon  that  evidence  the  lower  Court  came  to  the   conclusion  that 
the  deed  was  proved  ;  but  it  was  contended  in  appeal  that  the  present  section 
rendered  it  necessary  that  direct  evidence   of  the  handwriting  of  the  person 
who  was  alleged  to  have  executed  the  deed  should  have  been  given  by  some 
person  who  saw  the  signature  affixed.    But  the  Court,  making  the  observations 
cited  above,  held,  that  it  was  not  so  expressly  stated  in  this  section,  and  that 
that  was  not  the  intention  of  the  Legi8lature.(6)    So  also  this  Act  does   not 
require  the  writer  of  a  document  to  be  examined  as  a  witness ;    nor  does  the 
present  section    require  the    subscribing    witnesses  to  a    document  to  be 
produced.(7) 

It  has  been  8tated(8)  to  be  commonly  the  practice  with  Subordinate  Judi- 
cial Officers,  when  taking  the  evidence  required  by  this  section  to  record  merely 
that  the  witness  verified  {^taaik  kiya  '  or  some  similar  expression)  the  docu- 
ment without  stating  the  exact  nature  of  the  evidence  offered,  or  the  statement 


(1)  MarLbv,  Ev.,  Act  6U.  of  proof,  ate  k.  47.  an/e. 

(2)  Hinml  Ckundrrv.  Srimati  Saratmani,  2  C.  (4)  Xefl    Kanio  v.  Jugobundhoo  Ohote,   12  B., 
W.N.,«42, 648 (1898);  u  to  •' signature"  iaclud-  L.  R.,  App.  18  (1874),  per  Markb.v,  J. 

ing  a  mark,  see  ante,  notes  to  s.  47,  pp.  310,  311.  (6)  lb. 

(3)  Thr  proof  required  by  tbja  eection  may,  of  (6)  lb. 

rOTiRw,  be  by  any  of  the  recognized  modes  of  proof,  (7)  Abdool  AH  v.  Abdoor    Riihman,  21  VV.   B., 

snd  amongat   others    by   statements   admissible  429    (1874)  ;     as     to    attestiae     witnesses,     «u 

onder  t.  32,  anl«;  Abdutta  Pan  v.  Oannibai,  1 1  B.,  s.  68. 

««.  691  U887) ;  V.  ante,  p.  202  as  to  the  method  (8)  Field,  Ev..  389. 
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made  by  the  witness.  In  Gunga  Persad  v.  Inderjit  Singh{l)  the  Judicial  Com- 
mittee said: — "The  Documentary  evidence  on  which  the  defendant's  ok 
principally  rested  consisted  of  two  amanatnamas  and  the  endorsements  of  pay- 
ment thereon,  which  purported  to  have  been  signed  by  the  plaintiffs  ;  became 
these,  if  really  signed  by  them,  were  proof  of  settled  accounts  comprehending 
most  of  the  disputed  payments.  In  this  country,  or  in  any  country  where  the 
administration  of  justice  is  conducted  with  any  degree  of  formality  and  reg^la^ 
ity,  one  would  have  expected  to  find  that  these  documents  had  been  put  into  the 
hands  of  the  plaintiffs  ;  and  that  they  had  been  called  upon  to  admit  or  deny 
their  alleged  signatures  and  that  the  proof  of  these  documents  to  be  given  by 
the  defendants  would  have  been  far  more  specific  than  a  mere  statement  that 
they  were  identified  and  verified,  as  the  Judge  says,  by  the  witnesses ;  the  witness- 
es would  have  been  called  upon  to  state  whether  they  saw  B.  S.  sign  the 
first  or  B.  S.  and  J.  sign  the  second,  or,  if  not,  whether  they  could  speak  to  the 
handwriting,  and  generally  what  took  place  on  the  two  occasions  on  which 
the  accounts  are  vaguely  said  by  one  of  the  witnesses  to  have  been  adjust- 
ed." (2)  As  to  the  presumptions  which  exist  in  the  case  of  documents  thirty 
years  old,  see  section  90,  post. 

ouSJm'***  * '  '  Executed  '  means  completed.  '  Execution  '  is,  when  applied  to  a  docu- 

ment, the  last  act  or  series  of  acts  which  completes  it.  It  might  be  defined  u 
formal  completion.  Thus  execution  of  deeds  is  the  signing,  sealing,  and  de- 
livering of  them  in  the  presence  of  witnesses.  Execution  of  a  will  includes 
attestation.  In  each  class  of  instruments  we  have  to  consider  when  the  instru- 
ment is  formally  complete.  "(3)  Thus  the  contract  on  a  negotiable  instru- 
ment is,  until  delivery,  incomplete  and  revocable. (4)  The  execution  of  docu- 
ments to  the  validity  of  which  attestation  is  not  necessary  may  be  proved  by 
the  admissions  of  the  party  against  whom  the  document  is  tendered,  whether 
such  admissions  are  of  an  evidentiary  nature  or  made  for  the  purposea  of  the 
trial  only.  In  the  case  of  attested  documents  the  admission  of  a  party  to  such 
document  of  its  execution  by  himself  is  sufficient  proof  of  its  execution  ai 
against  him  {  section  70,  post),  whether  such  admissions  be  evidentiary  or 
made  at  the  trial  for  the  purpose  of  dispensing  with  proof.  When  there  hu 
been  no  admission  as  to  the  execution  of  a  document  which  has  been  pro- 
duced, it  becomes  necessary  to  prove  the  handwriting,  signature,  or  execu- 
tion thereof.(5)  As  to  the  various  methods  of  proving  handwriting,  see  sec- 
tion 47,  ante,  and  the  Notes  to  that  section.  The  English  cases  with  regard  to 
deeds  and  their  sealing  are  not  of  much  importance  in  this  country  where  writ- 
ings under  seal,  or,  as  they  are  technically  called,  ' '  deeds  ' '  are  not  general- 
ly required,  and  contracts  under  seal  have  no  special  privilege  attached  to 
them,  being  treated  on  the  same  footing  as  simple  contracts.  According  to 
English  law  where  the  signature  of  a  deed  has  been  proved  and  the  attesta- 
tion-clause is  in  the  usual  form,  sealing(6)  and  delivery  may  be  presumed ;  so 
if  signature  and  sealing  are  proved,  debvery  will  be  presumed. (7)  Where  the 
seal  of  a  corporation  is  not  judicially  noticed{8)  it  may  be  proved  by  anyone 
who  knows  it,  without  calling  a  witness  who  saw  it  affixed.(9) 

If  the  writing  which  is  tendered  in  evidence  is  one  which  receives  its  charac- 
ter from  being  passed  from  one  hand  to  another,  the  delivery,  if  necessary, 

(1)  23  W,  R.,  390  (1876).  (7)  Taylor,    Et.,  f  149;   RoMwe,  N.  P.  Kt. 

(2)  23  W.  R..  3B0  (1876).  185, 

(3)  Bhawanji  Harbhum  v.  Devfi  Punja,  19  B.,  (g)  v.  a.  67,  mtlr. 

636,  638  (1894),  ptr  Farrnn,  J.  (9)    Moim  Tkornlon,  8  T.  R.,  307,  •«    »  «> 


(4)  lb.  this  cue  Taylor,  Et.,  {  185S ;  ■•  to  A*  | 

(5)  Set  Pbipaoo,   Et.,    3rd    Ed.,  469.    460;       tion  of  ficnninenMS    of   certain  aeah,  taKtt, 
Taylor,  Et.,  {  072,  e(  *«T.,  i  149.  poit  ;tmi    as  to    comparison    of  aeab,  «.  H* 

(6)  fieelaat  Not'.  pott. 
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must  be  proved.  So  until  delivery  a  hundi  is  not  clothed  with  the  essential 
characteristics  of  a  negotiable  instrament.(l)  No  particular  form  of  delivery 
isnecessary.(2)  Lastly,  certain  special  rules  exist  as  to  the  proof  of  execution 
of  documents  which  are  required  by  law  to  be  attested. (3)  An  attested 
document  not  required  by  law  to  be  attested  may  be  proved  as  if  it  was  un- 
attested. (4)  In  respect  of  the  proof  of  plans,  it  is  not  a  sufficient  reason  for 
admitting  a  plan  in  evidence,  that  a  witness  says  it  was  prepared  in  his 
presence,  unless  the  witness  also  says  that  to  his  own  knowledge  the  plan  is 
correct.  (5) 

68.  If  u  document  is  required  by  law  to  be  attested,  i*^  U^^^n,,, 
shall  not  be  used  as  evidence  until  one  attestation  witness  at  '*''*'^???t 
least  has  been  called  for  the  purpose  of  proving  its  execution,  '^'^^ 

if  there  be  an  attesting  witness  alive,  and  subject  to  the 
process  of  the  Court  and  capable  of  giving  evidence. 

69.  If  no  such  attesting  witness  can  be  found,  or  if  the  Proof  where 
document  purports  to  have  been    executed   in    the    United  ^uiess     * 
Kingdom,  it  must  be  proved   that  the  attestation  of  one  at-  *"*" 
testing  witness  at  least  is  in  his  handwriting,  and  that  the 
signature  of  the  person   executing    the   document  is  in  the 
handwriting  of  that  person. 

70.  The  admission  of  a  party  to  an  attested  document  ^"^^^^g^ 
of  its  execution  by  himself   shall   be   sufficient   proof  of   its  ^^^^ '" 
execution  as  against  him,    though  it  be  a  document  required  doooment. 
by  law  to  be  attested. 

71.  If  the  attesting  witness  denies  or  does  not  recollect  JJJ^S«*° 
the  execution  of  the  document,  its  execution  may  be  proved  5^f^^, 
by  other  evidence.  execution. 

72.  An  attested  document  not   required  by   law  to  be  SSSSi^'Jit 
attested  may  be  proved  as  if  it  was  unattested.  by'i^'tl?^ 

be  attested. 
Principle. — Attestation  of  documents  is  a  common  formality,  and  in 
some  cases  is  imperative.  The  object  with  which  it  is  made  or  required  is  to 
afford  proof  of  the  genuineness  of  the  document.  It  is  clear  that  the  provi- 
sions of  the  law  prescribing  attestation  would  be  defeated  if  a  document  re- 
quired to  be  attested  were  to  be  allowed  to  be  used  in  evidence  otherwise  than 
in  accord  with  the  provisions  of  the  following  sections,  68 — 71.  Where,  how- 
ever, attestation  is  optional,  a  party  is  free  to  give  such  evidence  as  he  pleases, 
the  case  not  being  one  in  which  the  law  has  required  a  particular  form  of  proof. 
See  Notes  pott. 

(1)  BhneOHii  Barbkum  t.  Dnji  PHnja,  19  B.,  atUe. 
SS8  (1894).  (3)  Sb.  68—71,  pot. 

<2)  PhipMn,  Et.,  3rd  Ed.,  462,  and  cases  there  (4)  S.  72,  pott. 

eHed;  te  m  to  the  presumption  in  favoar  of  the  (^)   R.  ▼,  Jora    Haajt,  11  Bom.  H,  C,  B.,  242, 

do*  ezecntion  of  instmments,   Taylor,   £▼.,  {§  240(1874). 
148,  149 ;  and  aa  to   Presomptioo  of  delireiy,  t. 
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a.  3  ("  DoeumtHt.")  u.  45.  47,  67.  73  {Proitf  qf  hoMdwrUiat-) 

a.  3  ("  BvUtnee.")  n.  17  ("  Admit$ion."} 

s.  3  ("  Court,")  as.  89,  90  (Pretumption  <tf  atUsUUion.) 
s.  8  ("  Proof.") 

Steph.  Diir..  Arts.  66-69 ;  TMf\oT,  Bv.,  §§  1839-1861 ;  Act  X  of  1865,  as.  SO.  331 ;  Act 
XXI  of  1870,  8.  2  ;  Act  IV  of  18S2,  as.  GO,  123 ;  Phifwon,  Ev.,  3r(l  Bd.,  462-467  ;  Huria' 
Law  of  IdenUfication  in  Jg  327—381. 

OOHMBNTART. 

DoooincnM  There  are  but  few  documents  which  are  required  by  law  to  be  attested  in 

liwto^**^  India.  Willt  made  after  the  first  day  of  January  1866,  by  persona  other  than 
attasMd.  Hindus,  Muhammadans,  or  Buddhists  ;(1)  and  Wills  made  by  Hindus,  Jainas, 
Sikhs  and  Buddhists,  on  or  after  the  first  day  of  September  1870  in  the  terri- 
tories subject  to  the  Lieutenant-Governor  of  Bengal,  and  in  the  towns  of  Madias 
and  Bombay,  or  relating  to  immoveable  property  situate  within  those  limits, 
must  be  attested.  (2)  In  the  case  of  wills  attestation  either  of  the  execution 
or  of  the  admission  of  execution  bT  the  testator  is  expressly  made  sufficient  for 
the  purpose. (3)  So  the  signature  of  the  Registrar  at  the  foot  of  the  registra- 
tion endorsement  embodying  the  admission  of  the  executant  has  been  held  to 
be  sufficient  attestation  within  the  meaning  of  section  50  of  the  Indian 
Succession  Act.(4)  But  this  does  not,  however,  hold  good  in  the  case  of 
mortgages.  (5)  A  mortgage,  the  principal  money  secured  by  which  is  100 
rupees  or  upwards,  can  be  effected  only  by  a  registered  instrument  signed 
by  the  mortgagor  and  attested  by  at  least  two  witnesses.  Where  the 
principal  money  is  less  than  100  rupees,  a  mortgage  may  be  effected  either 
by  an  instrument  signed  and  attested  as  aforesaid,  or  (except  in  the  case 
of  a  simple  mortgage)  by  delivery  of  the  property.(6)  The  attestation  here 
contemplated,  is  attestation  of  the  act  of  si^ng  by  the  executant  and 
cannot,  in  the  absence  of  any  express  provision  to  that  effect,  be  taken 
to  include  the  attestation  of  the  executant's  admission  of  having  signed 
the  document.  Therefore  the  requirements  of  section  59  of  the  Transfer  of 
Property  Act  are  not  satisfied  when  a  mortgage-bond  is  signed  by  the  mortgagor 
attested  by  one  witness  and  contains  the  Sub-Registrar's  signature  to  the  en- 
dorsement, recording  the  admission  of  the  execution  by  the  executant.(7)  The 
Madras  High  Court  has  held  that  a  mortgage  for  more  than  lOO  rupees  which 
has  been  prepared  and  accepted,  but  which  is  not  attested,  is  invalid ;  and 
that  it  cannot  be  used  in  proof  of  a  personal  covenant  to  pay.  (8)  But  this  view 
has  not  been  accepted  by  the  Calcutta  High  Court,  which  has  held  that  an  un- 
attested mortgage,  so  far  as  it  creates  a  mere  money  or  personal  liability,  does 
not  require  to  be  attested,  and  if  so,  section  68of  this  Act  does  not  apply.  There- 
fore it  was  held  that  though  a  document  purporting  to  hypothecate  immove- 
able property  was  not  registered  and  attested,  a  personal  decree  could  be 
passed  on   it,  inasmuch  as  it  was  evidence  of  a  money-debt  .(9)     A  gift  of 

(1)  Act  X  of  1865  (Indian  Sucoeuion).  as.  SO,  TofaltuUi  Peada  y.  Maitar  Ali,  SS,  78,  80  (I8W). 
331.  (5)  See  laat  two  oaaea  cited  and  poA 

(2)  Act  XXI  o(  1870  (Hindu  Will«).  s.  2.  A«  («)  Act  IT  of  1882(Tniufer  of  Propel).  >-  S>- 
to  whether  strict  affirmatiTe  proof  of  daestt«sta-  (7)  TofaltMi  Peada  t.  Maiar  Ali,  26  CTS 
tion  ia  absolutely  necessary,  see  Sibo  Sundari  ( 1898) ;  Oirindra  Xalh  v.  Btjog  OopoJ,  3t  C,  M 
DM  V.  Hemantini  Dtbi,  4  0.  W.  K.,  204  (1898);  followed  in  ^W«(  Xortm  t.  Ailnim,  27 
(1899).  C,  190  (1899). 

(3)  ActX  of  1865,  a.  60;  Oirindra  Xalhy.  (8)  iladrat  DtpotU  Sodetg,  Oomttamlai,  r. 
Bejoy  Oopal,  26  C,  246,  248,  249  (1898).  Ammal,  18  M.,  29  (1894). 

(4)  NitDe  Oofal  y.  Nafendra  Sath,  1 1  C,  429  (9)  Sonatun  Studta  v.  Duo  Na^  »  C,  222 
(1885);  HortndraNaminv.  Chandra Ka»ta,\«C.,  (I898);s.  c,  2C.  W.  N., eoozzr,  3  C.  W.  X., 218 ; 
19  (1888) ;  Oirindra  Sath  y.  Be/oy  Oopal,  supra  ;  Tofalmddi   Ptada  t.  Makar  AK.  26  ('..  78  (I8W) 
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immoveable  property  can  only  be  effected  by  a  registered   instrument  signed 
by  or  on  behalf  of  the  donor,  and  attested  by  at  least  two  witnesses.d) 

"  '  To  attest '  is  to  bear  witness  to  a  fact.  Take  a  common  example  ;  a  Attestation, 
notary  public  attests  a  protest ;  he  bears  witness  not  to  the  statements  in  that 
protest,  bat  to  the  fact  of  the  making  of  those  statements  ;  so,  I  conceive,  the 
witnesses  in  a  will  bear  witness  to  all  that  the  statute  requires  attesting  witnesses 
to  attest,  namely,  that  the  signature  was  made  or  acknowledged  in  their 
presence. "(2)  To  'attest'  an  instrument  is  not  merely  to  subscribe  one's  name 
to  it  as  having  been  present  at  its  execution,  but  includes  also,  essentially,  the 
being  in  fact  present  at  its  execution. (3)  The  ordinary  sense  of  the  expression 
"  attestation  by  witnesses  "  is  attestation  by  witnesses  of  the  execution  of  the 
document  not  of  the  admission  of  execution.(4)  When  a  document  is  produced 
and  tendered  as  evidence,  the  first  point  for  consideration  is  whether  it  is  one 
which  the  law  requires  to  be  attested.  There  are  many  such  documents  in 
England.  In  India  they  are  comparatively  few.  The  above  sections  contain 
the  rules  relative  to  the  admission  in  evidence  of  attested  documents.  Sections 
68 — 71  apply  only  to  documents  required  by  law  to  be  attested.  Their  general 
object  is  to  give  efiect  to  the  law  relating  to  the  attestation  of  documents  which 
is  itself  enacted  for  the  purpose  of  ensuring  the  genuineness  of  certain  documents 
in  respect  of  which  claims  are  made.  An  attested  document  not  required  by 
law  to  be  attested  may  be  proved  as  if  it  was  unattested. (5)  For  a  long  time 
it  was  held  that  when  a  document  was  attested,  even  though  the  law  did  not  re- 
quire  attestation  one  at  least  of  the  attesting  witnesses  should  be  produced.  But 
as  this  worked  great  hardship  on  suitors,  the  Common  Law  Procedure  Act  of 
1854(6)  in  England,  and  the  Indian  Evidence  Act  of  1865(7)  (whose  provisions 
on  this  point  are  reproduced  in  section  72,  {ante)  introduced  the  present  more 
reasonable  practice.  In  respect  of  the  persons  who  may  be  attesting 
witnesses,  it  has  been  held  that  a  party  to  a  Seed  is  not  a  competent  witness 
to  attest  it,  (8)  and  in  the  case  of  a  Will,  it  will  not  be  considered  as 
insufficiently  attested  by  reason  of  any  benefit  thereby  given,  either  by 
way  of  a  bequest  or  by  way  of  appointment,  to  any  person  attesting 
it,  or  to  his  or  her  wife  or  husband ;  but  the  bequest  or  appointment 
will  be  void  so  far  as  concerns  the  person  so  attesting  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  either  of  them.  A  legatee, 
however,  under  a  Will  does  not  lose  his  legacy  by  attesting  a  codicil 
which  confirms  the  Will.(9)  A  deed  may  be  legally  proved  by  the  evidence  of 
the  scribe  thereof  who  has  signed  his  name,  but  not  explicitly  as  an  attesting 
witness  on  the  margin,  and  has  been  present  when  the  deed  was  executed.  (10) 
The  Madras  High  Court  has  held  that  a  document  which  is  required  by  law  to  be 
attested  but  which  is  unattested,  is  inadmissible  in  evidence  for  any 
purpoBe.(H)  But  the  Calcutta  High  Court  has  dissented  from  this  view,  holding 


(1)  Act  IV  of  1882  (Transfer  of  Property),  «.  (5)  3.,  12,anU;  we  DaUary  Mohimlo  v.    Jugo 
123.    As  to  the  specul  role*  relating  to  proof  of  Bundioo,  23  W.  R.,  293,  29A  (1875). 

•tteated  docaments  under  the  Merchant  Shippinn  iv)  17&  18  Vic,  o.  12%  l.  26 ;  and  «m    28  ■^  20 

Act,  see  17  *  18  Vic.,  c.  104,  ».  686.  Vic.c.  18,  ss.  1,  7  (criminal  caies). 

(2)  Bmdion  v.  Parker,  I  Robert,  26.  (7)  8.  37. 

(3)  Stroud's  Judicial  Dictionary,  63;  Robartt  v.  (8)  8tal  y.  Claridgt.  7  Q.  B.  U.  SI7,    fterred  to 
PMlif,  4  E.  &  B.,  460 :  Br^n  v.  While,  2  Robert  in  Peitvarden  v.  Roberts,  9  Ch.  D.,  137. 

316;  Sharp  t.  BireA,  8  Q.  3.  D.,  Ill ;  [cited  in  (9)  Act  X  of  1866    (Indian  Succession),  s.  54. 

Oirinirtt  Nalh    v.  Befog  Qopal,  26  C,  246,  248  and    se<    further.     Phipson,    Et.,   3rd  Ed.,  463. 

(1886).  fotti  Doed.  SfdUlmry  r.  Burdttt,  4  A.  ft  as  to  the  signatures  of  the  directors  and  secretary 

E.,  1 ;   0   A,    ft    E.,     936 :    1    P.    ft   !>.,    670 ;  of  a  company. 

fruklUU  T.  Betd,  9  M.  ft  W.,  404].  (10)  Raiha  Kithen  v.  Fateh  AH,   20   A.,   532 

(4)  Oirimdn  Nalh  r.  Bejog  Oopdl,  26  C,  246. 248  (1896). 

(1818),  followed  in  Abd<d  Karim  ▼.  Satimun,  27  (11)  Madrai    DepotU    Society,    v.  Oomtamdlai 

C,  190  (1899).  Ammal,  18  M.,  29  (1894). 

Digitized  by  CjOOQIC 


400  ATTESTATION,  [*8.  68—72.] 

that  though  a  document  may  be  invalid  and  inadmissible  in  so  far  as  it 
purports  to  operate  for  a  purpose  for  which  attestation  is  required,  it  may  be 
admissible  for  other  purpo8es.(l) 

with  regard  (&)  An  attested  document  not  required  by  law  to  be  attested  may  be  ■proved  ai 

Stion^***  *f  **  *"***  unattested.(2)     The  words  "  required  by  law  "    apply  to  documents 
doonmenta    of  which  attestation  is  required  by  some  Act.(3) 

sonunarls-  (b)  The  Court  shall  presume  that  every  document  coiled  for  and  not  produced 

was  attested  in  the  manner  required  by  law.ii)  The  Court  in  such  a  case 
shall  presume,  that  is,  it  shall  regard  attestation  as  proved  unless  and  until  it 
is  disproved.  And  the  person  so  refusing  to  produce,  if  he  be  a  party  to  the 
suit,  cannot  rebut  this  presumption  by  subsequent  production  of  the 
document.{5) 

(o)  There  it  a  presumption  of  due  attestation  in  the  case  of  documents  thirtif 
years  old.    The  Court  may  in  such  case  dispense  with  proof  of  attestation.(6) 

(d)  Where  a  document  is  required  by  law,  to  be  attested  and  there  is  an  attest- 
ing witness  available,  at  least  one  attesting  witness  must  be  c(Uled.{7)  When  the 
original  document  is  in  the  possession  of  another  and  not  forthcoming  after 
notice  to  produce,  and  secondary  evidence  is  given  of  its  contents,  the  Court 
shall,  as  has  been  already  observed,  (8)  presume  that  the  document  was  duly 
attested.  It  is  not,  however,  clear  from  the  section  whether  the  attesting 
witness,  when  producible,  must  be  called  if  the  original  document  itself  is 
not  forthcoming  (by  reason  of  loss  or  the  like)  ana  is  therefore  not  itself 
"  used  as  evidence  ;"  but  secondary  evidence  is  offered  of  its  contents  under 
section  95,  ante.  (9)  The  English  rule  requiring  the  production  of  the  attesting 
witnesses,  provided  their  name  be  known,  holds  although  the  document  is  lost 
or  destroyed. (10)  And  the  same  rule  would  seem  to  apply  under  this  Act,  since 
a  document  is  ' '  used  as  evidence,  ' '  whether  the  mode  of  proof  by  which  it 
is  brought  before  the  Court  is  primary  or  secondary  only.  A  witness  must  be 
available,  that  is,  the  production  of  the  witness  must  not  be  legally  or  physically 
impossible.  Thus  if  (Ul  the  witnesses  be  proved  to  be  out  of  the  jurisdiction  of 
the  Court  or  dead,  or  incapable  of  giving  evidence,  as  if  they  be  insane,(ll) 
the  next  following  rule  will  be  applicable. 

(e)  //  there  be  no  attesting  witness  avaUable,  or  if  the  document  purports  to 
be  executed  in  the  United  Kingdom,  the  attestation  of  at  least  one  attesting  witness 
and  the  signature  of  the  person  executing  the  deed  must  be  proved  6y  other 
evidence  to  be  in  their  handwritirig.{l2) 

This  rule  will  apply  when  the  document  purports  to  have  been  executed 
in  the  United  Kingdom,  or  the  witnesses  are  dead,  insane  or  out  of  the  juris- 
diction, or  when  they  cannot  be  found  after  diligent  enquiry,  or  have  absented 

(1)  Sonattin  Shaha    t.  Dino   Nath,  26  C,  222       Kuliny  v.  Ball,  Peake,  Add.,  Ca*..  88;  Tijrtor 
(1898) ;  *.  c,  3  C.  W.  N.,  228.  Ev..  $  1843;  or  the  cane  in  which  the 


(2)  S.  72,  ante,  corresponding  with  s.  37  of  the  unknown,  v.  potl. 
Repealed  Act  II  of  1860  and  with  b.  26  of  the  (11)  Taylor,  Ev.,  §  1801 ;  with  respect  to capabi- 
Common  Law  Procedure  Act,  18S4.  lity  of  giving  evidence,  it  has  been  held  in  Esg- 

(3)  Field,  Ev.,  393 ;  as  to  the  document«  of  land  that  the  attestuig  witneas  most  be  calM 
which  attestation  is  necessary,  v.  ante.  though  subsequently  to  the  execution  o<  the  d««<l 

(4)  8.  89,  potl;  the  rule  is,  therefore,  not  limit-  he  has  become  blind,  and  that  the  Court  wiUui 
•d  to  the  case  of  possession  by  the  adverse  party  :  dispense  with  his  presence  on  account  of  iUaesi. 
see  Taylor,  Ev.,  §  1847.  however  severe  ;  ».,  {  1843 ;  but  both  of  that 

(6)  8.  164,  pott.  decisions  have  been  doubted  or  reluctantly  f«*- 

(6)  S.  90,  poM.  lowed,  and  it  is  submitted  that  under  thii  id 

(7)  8.  68,  aiue.  in  both  of  thew  cases  the  witnew  would  be  iMsp- 

(8)  8.  89,  pott.  able  of  giving  evidence  under  the  terms  of  the  tes- 

(9)  Field,  Ev.,  393.  tion. 

(10)  tmiie*  V.    BmUhtr;  2    Stork.,    R.,  628;  (12)  8.  69,  mfa  ;  see  Taylor,  Ev.,  {  1851. 
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themselves  by  collusion  with  the  opposite  party.d)    The  degree  of  diligence 

reqniTed  in  seeking  for  the  attesting  witnesses  to  a  document,  the  attestation 

of  which  is  required  to  be  proved  by  an  attesting  witness,  is  the  same  as  in 

the  search  for  a  lost  paper.    The  principle   is   in   both  cases   identical.(2) 

If  an  instrument  be  necessarily  attested  by  more  than  one  witness,  the  absence 

of  them  all  must  be  duly  accounted  for  in  order  to  let  in  secondary  evidence  of 

the  execution.(3)    As  to  proof  of  handwriting,  see  sections  45,  47,  67,  ante,  and 

section  73,  post.     Section  69  might  seem  to  imply  that  the  attestation  of  the 

attesting  witness  must  be  in  his  own  handwriting,  which  implication  assumes 

that  the  witness  knows  how  to  write.     As  a  matter  of  fact,  however,  the  greater 

number  of  attesting  witnesses  in  India  are   marksmen.  (4)    The  Act  further 

contains  no  definition  of  the  term  "  signature."     But  having  regard  to  the 

definition  of  the  word  given  in  the  General  Clauses  Acts  of  1887  and  1897,(5) 

Registration  Act,(6)  and  the  Civil  Procedure  Code,{7)  and  the  general  policy 

of  our  law,  (8)  the  term  includes  the  affixing  of  a  mark.    In  the  case  last  cited 

it  wae  ai^ed  that  as  the  only  attesting  witness  examined  was   a  marksman, 

the  bond  in  suit  not  legally   established  as  required  by  section  59  of  the 

Transfer  of  Property  Act  and  by  section  68  of  this  Act  which,  read  with  section 

69,  shows  that  an  attesting  witness  must  be  one  who  can  sign  his  name.     It 

was,  however,  held  that  this  contention  was  not  correct ;  that  there  was  no 

good  reason  for  holding  that  a  marksman  cannot  be  an  attesting  witness 

within  the  meaning  of  section  59  of  the  Transfer  of  Property  Act  and  section  68 

of  this  Act ;  that  according  to  the  general  policy  of  our  law  a  signature  includes 

a  mark  and  that  there  was  no  reason  why  the  case  of  a  mortgaged-deed  should 

form  an  exception.    It  was  further  argued  that  marksman  in   this  country 

o(ten  only  touch  the  pen,  and  even  the  mark,  generally  a  cross,  is  not  made  by 

them,  but  is  made  by  the  writer  of  the  deed.     But  it  was   held   that  in  this 

case  no  questioa  arose  as  to  whether  a  mark  made  by  a  person  other  than  the 

witness  can  be  sufficient,  the  mark  being  shown  to  have  been,  made  by  the 

witn^s  himself.  (9) 

(i)  The  admission  of  a  'party  to  the  document  toill,  so  far  as  stick  -party  is  con- 
cerned, supersede  the  necessity  either  of  oaUing  the  attesting  witnesses  or  of  giving 
my  other  evidence.  (10)  This  provision  is  a  relaxation  of  the  English  nde,  accord- 
ing to  which  the  attesting  witness  must  be  called  even  although  the  deed  be  one 
the  execution  of  which  is  admitted  by  the  party  to  it.(l  1 )  The  admission  here 
spoken  of,  which  relates  to  the  execution,  must  be  distinguished  from  the 
admission  mentioned  in  section  22,  ante,  and  from  that  mentioned  in  section  65, 
clause  [b),  ante,  which  relate  to  the  contents  or  to  the  existence,  condition,  or  con- 
tents of  a  document.  Section  70  relates  only  to  the  admission  of  a  party  in  the 
coune  of  the  trial  of  a  suit.  It  does  not  include  evidential  admissions  made 
before,  and  sought  to  be  proved  by  witnesses  in  a  suit. (12) 

(I)  Tkylor,  Er.,  |  I8S1.  (7)  Aot  XIV  of  1882,  s.    2 ;  and  tee  Act  X  of 

(>)  li..  {  1866  uid  caaei  there  cited ;  v.  anfc,  1865  (Indian  Succeraion),  a.  SO. 

*■  K.  (8)  Pran  Krithna    v.  Jadu  Nath.   2  C.    W.  N. 

(3)  /».,  S  1866  :  CunlifU  ▼.  Sefttm,  2  East.,  183  ;  <03,  606    (1898). 

Bri^  r.  Doe  d.  Tatham,   A.  and  E.,  22;  White-  (9)  lb.,  aa  to  proof  of  marks,  v.  Index. 

leek  r.  Mutgrove,  I  C.  and  M.,  611.  (10)  8.  70,  an<e ;  which  is  the  same  a«  9. 38,  Act 

(«|  Field,  Er..  392  ;  the  attesting  witnesses  to  n  of  1866. 

a  will  most  affix  their  signatures  and  not  merely  (11)  Taylor,    Et.,    }    1843. 

their  mark*.  NilfeOopal  v.  Nagendra  Nath,  U  C,  (12)  AbdvlKarimv.Salimtm,21C.,  190  (1899); 

tS  (1886)  :  Fermanitz  v.  Alves,  3  B.,  382  (1879) ;  this  case,  though  in  some  respects  distinguishable, 

•ad  see  Bittoiuilh  Binda  v.  Dayaram  /ana,  6  C,  appears  in  substance  to  be  at  Tarianoe  with  the 

738  (IMO) ;  bat  see  Ammanu  v.   TtUvmalai,  16  deeision  in  Pryanalh  ChatUrjee  v.  Biuttsur  Dase, 

H..  Ml,  MS  (1801).  1  C.  W.  N.,  ocxxii,  in  which  it  was  held  that  the 

(3)  Act  I  of  1887,  s.  3,  ol  12  ;  Aot  X  of  1897,  s.  admission  of  execution  of  a  mortgage  in  the  red. 

1.  cL  6t.  tab  of  subsequent  further  charges  rendered  the 

(6)  Aot  in  of  1877,  a.  3.  calling  of  an  attesting    witness  to  the  mortgage 

W.  LB  26 
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The  view  here  taken  that  the  admission  of  a  party  (at  any  rate  during  the 
course  of  the  trial)  will  dispense  with  the  necessity  of  calling  the  attesting 
witnesses  appears  to  be  at  variance  with  the  undermentioned  case,(l)  in  which 
it  was  held  that  the  only  effect  of  section  70  is  to  make  the  admission  of  the 
executant  sufficient  proof  of  execution  and  that  the  section  is  not  sufficient  to 
dispense  with  the  necessity  of  proof  of  attestation  to  make  a  mortgage  valid 
under  section  59  of  the  Transfer  of  Property  Act.  It  seems  to  have  been 
assumed  in  Abdul  Karim  v.  Salimun(2)  which  was  not  referred  to  in  the  last 
case  that  provided  the  admission  was  made  during  the  course  of  the  trial  it 
would  have  the  effect  here  submitted.  Section  70  is  a  special  provision  dealing 
with  attested  document.  If  the  admission  of  the  executant  has  not  the  effect 
of  dispensing  with  proof  of  attestation,  there  was  no  necessity  for  the  section 
at  all,  as  recourse  may  be  had  to  the  general  pro^'isions  of  the  Act  relating 
to  admissions  if  the  admission  of  execution  is  to  be  used  only  in  the  sense  of  an 
admission  of  signing  only.  Attestation  is  only  a  form  of  solemn  proof  required 
in  certain  contested  cases  by  special  Legislative  Enactment,  and  it  is  difficult 
to  understand  why  witnesses  should  be  called  to  prove  a  document  against 
a  party  who  formally  admits  that  it  is  a  valid  document  as  against  him.  It  is 
therefore  respectfuUy  submitted  that  this  decision,  if  it  has  the  effect  here 
attributed  to  it,  is  erroneous.  The  observation,  moreover,  was  obiter  as  in  the 
case  it  was  found  that  there  was  proof  of  attestation  independent  of  the 
admission. 

)g)  //  the  attesting  witness  denies  or  does  not  recollect  the  execution  of  the  docu- 
ment, its  execution  may  be  proved  by  other  evidence.  In  such  case  it  is  the  same 
as  if  there  were  no  attesting  witness,  and  the  execution  may  be  proved  by  any 
other  evidence  obtainable. (3)  If  one  of  two  or  more  attesting  witnesses  being 
called,  denies  or  does  not  recollect  the  execution  of  the  document,  it  is  not  clear 
whether  other  evidence  can  be  given  to  prove  it,  if  there  be  another  attesting 
witness  alive^  subject  to  the  process  of  the  Court  and  capable  of  giving 
evidence,  who  is  not  produced.  (4)  In  proving  the  execution  of  a  document 
the  attesting  witness  frequently  states  that  he  does  not  recollect  the  fact  of 
the  deed  bein^  executed  in  his  presence,  but  that,  seeing  his  own  signature  to 
it,  he  has  no  doubt  that  he  saw  it  executed  ;  this  has  always  been  received  as 
sufficient  proof  of  the  execution. (5)  As  to  the  presumptions  which  may  exist 
relative  to  this  section,  see  section  1 14,  post. 

o'riSSSi?****'  73.     In  order  to  ascertain  whether  a  signature,  writing 

SbV^    °^  ®®*'  ^^  *^**  ^^  *^®  persbn  by  whom  it  purports  to  have  been 

^&«&*or  written  or  made,  any  signature,  writing  or  seal  admitted  or 

proT«d.        proved  to  the  satisfaction  of  the  Court  to  have  been  written 

or    made   by  that  person   may  be  compared(6)  with  the  one 

which  is  to  be  proved,  although  that  signature,  writing  or  seal 

has  not  been  produced  or  proved  for  any  other  purpose. 


onneoessary,    the    farther  charges   having  been  newee  are  ookoown  ;   Ketling  t.   Ball,  Ptskc, 

proved  in    the  naaal   way   by   the   evidence  of  Add.  Oas.,  88, 

atteating  witneaaee,  (4)  Field,  Ev.,  392. 

(1)  Jogendm  NoA  v.  Nilai  Chun,  1  C.  W.  H.  (6)IU>aeoe,N.P.  Et.,  134  ;  and  caaeathereoitad. 
384  (1903).  (S)  "By  compariMn  of  handwriting  ii  meant 

(2)  27  C,  190.  the  examination  of  writing!  brought  at  the  tin* 

(3)  See  Toidot  V.  fiotfton,  7  Taunt.,  251  ;  Bow-  into  juxtaposition."  Lswion'a  Expert  and  Ofi- 
nuin  T.  Boiftm,  l^  R.,  I  P.  and  If.,  362 ;  WigM  nion  Evidence,  323 ;  in  order  by  such  compari- 
V.  Rottr;  id.,  678  ;  the  same  role  applies  where  son  to  ascertain  whether  both  were  wriWen  by 
the  instrument  is  lost  and  the  names  of  the  wit-  the  same  person ;  Starkie.  Ev.,  Part  IT,  M4. 
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The  Court  may  direct  any  person  present  in  Court  to 
write  any  words  or  figures  for  the  purpose  of  enabling  the 
Court  to  compare  the  words  or  figures  so  written  with  any 
words  or  figures  alleged  to  have  been  written  by  such  person. 

[This  section  applies  also,  with  any  necessary  modifica- 
tions, to  finger-impre88ion8.](l) 

Prinoiple. — Facts  which  are  not  otherwise  relevant  to  the  issue  are  admis- 
sible when  they  can  be  shown  to  be  for  the  particular  purpose  in  hand  identical 
with  some  relevant  fact.  (2)  It  is  on  a  similar  principle  that  documents  not 
otherwise  relevant  to  the  issue  are  admissible  for  the  purpose  of  comparison  of 
handwritings  when  proved  to  be  in  the  handwritmg  of  the  party  whose  - 
signature  is  in  question.(3)     And  see  Note,  post. 

B.  3  {"ProvtcL")  ss.  45.  47i  67>  (Protif  of  handwriting.) 

:  8  ("CourU") 

Stoph.  Dig.,  Art.  62;  Taylor,  Bv.,  §§  1809—1874;  Warton,  Bt..S§  711— 719  ;  Boscoe, 
Jt.  P.  Bv.,  138— MO ;  Rogers'  Expert  Testimony,  §§  130—144 ;  Lawson's  Bxpert  and  Opinion 
ETidence,  323—416  ;  Harris'  Law  of  Identification,  266—332. 

OOMMBNT^RT. 

In  addition  to  the  modes  of  proving  handwriting  which  have  already  ^BtmSaT"' 
been  dealt  with  by  sections  47  and  46,  arUe,  there  remains  direct  comparison  of 
the  disputed  document  with  one  proved  or  admitted  to  be  genuine  under  this 
section,  (4)  which  is  in  general  accordance  with  the  present  English  law(5)  upon 
the  subject  as  amended  by  Acts  of  the  years  1854  and  1865.  Although  all  proof 
of  handwriting  except  when  the  witness  either  wrote  the  document  hinisell, 
or  saw  it  written,  is  in  its  nature  comparison, (6)  it  being  the  belief  which 
a  witness  entertains  upon  comparing  the  writing  in  question  with  an  examplar 
formed  in  his  mind  from  some  previous  knowledge,  yet  the  English  law  until 
the  first  of  the  abovementioned  dates,  did  not  allow  the  witness  or  even  the  jury 
except  under  certain  special  circumstances,  actually  to  compare  two  writingi 
with  each  other,  in  order  to  ascertain  whether  both  were  written  by  the  same  per- 
son. But  the  English  rule  is  now  otherwise. (7)  By  the  terms  of  the  section  any 
writing,  the  genuineness  of  which  is  admitted  or  proved{8)  to  the  satisfaction  of 
the  Court,  may  be  used  for  the  purposes  of  comparison,  although  it  may  not  be 

(1)  The  wordi  in  braoliets  were  added  by  ■.  Ae  to  a.  48  of  Act  n  of  ISM,  see  R.  r.  Amoitool- 
XAetV  ot  1899 :  tee  :  4S,  anU.  ioA  Mollah,  6  W.  R.,  Cr.,  S  (18W). 

(2)  Will*.  St.,  47;  thn*  where  the  iuae  was  (5)  See  28  A  29  Vie.,  0.  18.  aa.  1.  8;  Taylor, 
u  to  the  line  of  boundary  of  a  particular  state,  Ev.,  ${  1869—1874. 

CTideace  haTing  been  given  that  die  estate  was  (6)  See  p.  310  ante. 

contennlnons   with   a   certain  hamlet,  evidence  (7)  Taylor,    Et.,    {    1869.     LawioD    op.  eit., 

VM   admitted    to    prove    the    boundary  of  the  324. 

hamlet ;  noma*  v.  Jenkine,  6  A.  and  E.,  625.  (8)  See  areemuUy  PKoodee  v.  Oobind  Chunder,  22 

(3)  Wilta,  Ev.,  48.  W.  R.,  272  (1874) ;  B.  v.  Kartici  Ckunitr,  6  R.  C, 

(4)  Tbe  aeetion  differa  in  its  temu  from  the  oor-  *  C.  R.,  Crim.  Rol.,  68, 62  ( 1868) ;  R,  v.  Ammtooi- 
nepmding  section  (48)  of  die  repealed  Act  11  of  lak  Moltah,  6  W.  R.,  Or.,  6  (1866) ;  Puran  Ckmdtr 
1«U  which  was  aa  foUowa:  —  "On  an  inquiry  v.  Orieh  Chunder,  9  W.  R.,  Civ.  R..  460  (1868). 
whether  a  aignatore,  writing  or  aeal  is  gennine.  In  Torn  Pnuad  v.  Lukhu  Narain,  21  W.  R.  6 
aay  mmditfUltii  signature,  writing  or  seal  of  the  (1873),  certain  ryota  swore  that  they  got  their 
frtj,  whose  signature,  writing  or  seal  is  under  pottahs  from  the  hands  of  the  person  who  pdrpor- 
iispate.  may  be  compared  with  the  disputed  one,  ted  to  sign  them :  this  was  held  to  be  solBeient 
Ihswgh  saeli  signature,  writing  orseal  be  on  an  in-  proof  under  this  section  that  the  signatures  were 

which  is  not  evidence  in  the    cause."       those  of  the  lessor. 
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relevant  or  admissible  in  evidence  for  any  other  purpose  in  the  cause.  (1)  The 
comparison  can  be  made  either  by  witnesses  acquainted  with  the  handwriting,(2) 
or  by  expert  witnesses  skilled  in  deciphering  handwriting(3)  or,  without  the  in- 
tervention of  any  witnesses  at  all,  by  the  jury  themselve8,(4)  or  in  the  event  of 
there  being  no  jury,  by  the  Court.  (5)  The  genuineness  of  ancient  documents, 
i.e.,  more  than  30  years  old,  may  be  proved  by  comparison  with  other  ancient 
documents  which  have  been  shown  to  have  come  from  proper  custody  and  to 
have  been  uniformly  treated  as  genuine.(6)  The  witness  should  generally  have 
before  him  in  Court  the  writings  compared.  It  has,  however,  been  held  in 
America  that  where  the  loss  of  the  original  writing  has  been  clearly  proved,  tlie 
opinion  of  an  expert  is  receivable  &s  to  the  genuineness  of  the  signature  to  the 
lost  instrument,  he  having  examined  the  signature  prior  to  its  loss  and  com- 
pared his  recollection  of  such  signature  with  the  admitted  genuine  signature  of 
the  same  persons  on  papers  already  in  the  ca8e.(7)  The  original  and  not  the 
copy  is  what  the  Court  must  act  upon.  Copies  of  any  kind,  whether  photo- 
graphic or  otherwise,  are  merely  secondary  evidence  and  cannot  be  uised  as 
equivalent  to  primary  evidence.  But  when  the  use  of  photographic  copies  a 
not  objectionable,  as  being  an  attempt  improperly  to  use  secondary  evident 
as  equivalent  to  primary  evidence,  magnified  photographic  copies  of  the  writ- 
ing in  dispute  and  of  admitted  genuine  writings  of  the  same  person  have  been 
received  in  evidence,  competent  preliminary  proof  having  been  given  that  the 
copies  were  accurate  in  all  respects  except  as  to  size  and  colouring.  (8)  The 
party  whose  writing  is  in  dispute  may  also  be  required  to  write,  for  purpose  of 
comparison,  in  the  Judge's  presence,  and  such  writing  will  then  itself  be 
admissible.  (9)  Though  this  provision  is  useful,  yet  the  comparison  will  often 
be  less  satisfactory  as  a  person  may  feign  or  alter  the  ordinary  character  of  his 
handwriting  with  the  very  view  of  defeating  a  comparison. (10)  It  is,  moreover, 
to  be  observed  with  regard  to  documents  not  written  in  Court  that  many  men 
are  capable  of  writing  in  several  different  hands  ;  and  consequently,  where  the 
object  they  have  in  view  is  to  relieve  themselves  from  liability  nothing  can  be 
easier  than  to  produce  to  the  Court  genuine  documents  which  have  been  written 
for  the  express  purpose  of  proving  that  no  similitude  exists  between  them  and 

(1)  See  Birch  v.  Ridgteay,  1  Foat.  &  Fin..  270 ;  bj  general  Uw«  that  are  unifonn  in  their  opera- 
Cretneell  t.  Jaekton,  2  Fost.  Fin.,  24  ;  Broottt  v.  tion  and  that  almnet  without  exception  a  likesMa 
Tichbomt,  6  Ex.,  929  ;  it  makes  no  difference  ia  brought  forth  of  the  object  wt  before  the 
what  the  writing  i<  which  is  proved  for  pnrposes  camera.  Still  somewhat  for  exact  likcoeee  will 
of  comparison  ;  it  may  be  a  love  letter  or  it  may  depend  upon  the  adjustment  of  the  machineTj, 
be  a  testament,  Wharton,  Et.,  {  711.  upon  the  atmospheric  conditions  and  thr  skill  of 

(2)  S.  47,  ante,  the  witness  need  not  be  a  the  manipulator,  etc."  Other  cimimstanees 
professional  expert  or  a  person  whose  skill  in  the  were  mentioned  in  a  preceding  case  (Taylor,  Will 
comparison  of  handwritings  has  been  gained  in  case,  10  Abr.  Pr.,  N.  S.,  300),  such  as  the  c««Tvct- 
the  way  of  his  profession  or  business,  such  a  nws  of  the  lens,  the  state  of  the  weather,  the  skiS 
question  is  one  of  weight  only.  B.  t.  SUverlock,  of  the  operator,  the  colour  of  the  impresuon,  the 
(1894),  2  Q.  B.,  766.  As  to  the  opinions  of  purity  of  the  chemicals,  arruracy  of  framing  the 
native  Judges  on  native  writing,  see  Rajendra  angle  at  which  the  original  was  inclined  to  the 
Nath  V.    Jogmdra   Nath,  7  B.  L.   R.,  216,  233  sensitive  plate,  the  possible  fraud  of  the  op 


(1871).  etc. 

(3)  S.  4B,  ante.  (9)     See  second  clause  of  section,  and  <  ctiiO 

(4)  See  Cobbett -v.  Kilmiiuter,4¥ott.  &  Fin.,  v.  Kilmintte^:  snpra:  Doe  i.  Dennt  v.  "WiXtm, 
490  ;  and  observations  as  to  comparison  by  a  10  Moo.  P.  C.  R.,  602,  630;  Rogers,  of.  tit..  {  I42L 
jury  in  B.  v.  Honey,  1 1  Cox,  646,  648.  In  America  it  has  been  held  that  a  party  caaaot 

(6)    Taylor,  Ev.,  {  1870.  .  be  compelled  in  cross-examination  t«  write  U> 

(6)  Taylor,  Ev.,  §  1874.  name;  tf>.,  and  the  section  says  "the  Ccmrl  may 

(7)  Rogers'  Expert  Testimony,  f  139.  direct." 

(8)  n.,  i  140.     In  Haynet  v.  McDermoU,  82  (10)  Norton,  Ev.,  266;  see  observatiaaa  of  the 
N.  Y.,  41,  the  New  York  Court  said  :  "We  may  Privy  Ounoil  in  Jatwant  Singh  v.  Skeo  A's 
recognise  that  the  photographic  process  is  ruled  16  A.,  167,  161  (1898)  s.  o.  Si  I.  A.,  8,  8  . 
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the  writing  iu  dispute. (1)  A  comparison  of  writings,  therefore,  for  these  and 
other  reasons  is  a  mode  of  ascertaining  the  truth  which  ought  to  be  used  with 
very  great  caution,(2)  especially  if  no  skilled  witness  has  been  called  to  make 
the  compariBon.(3)  So  with  regard  to  seals  it  has  been  judicially  observed  that 
"  at  the  best,  the  test  of  comparison  between  the  impression  of  one  native  B«al 
with  another  is  but  a  fallible  one  and  must  always  be  received  with  extreme 
caution.  "(4)  Writings  which  it  is  sought  to  use  against  accused  persons  for 
purposes  ofcomparison  should  be  clearly  proved  before  being  so  used.(5)  Com- 
panson  of  writings  is  one  of  those  tests  which,  ordinarily,  Appellate  Courts 
are  quite  as  competent  to  apply  as  Courts  of  first  instance.(6)  '  In  all  cases  of 
comparison  of  handwriting,  the  witnesses,  the  jury,  and  the  Court  may  respec- 
tively exercise  their  judgment  on  the  resemblance  or  difference  of  the  writings 
produced.  In  doing  so,  they  will  sometimes  derive  much  aid  from  the  evidence 
of  experts  with  respect  to  the  general  character  of  the  handwriting, — the 
forms  of  the  letters,  and  the  relative  number  of  diversified  forms  of  each 
letter, — the  use  of  capitals,  abbreviations,  stops  and  paragraphs, — the  mode 
of  effecting  erasures  or  of  inserting  interlineations  or  corrections, — the  adop- 
tion of  peculiar  expressions, — the  orthography  of  the  words, — the  grammatical 
construction  of  the  sentences, — and  the  style  of  the  composition, — and  also  on 
the  fact  of  one  or  more  of  the  documents  being  written  in  a  feigned  hand."(7) 
It  has  been  held  under  the  English  Act  that  all  the  documents  sought  to  be 
compared  must  be  in  Court.(8)    As  to  finger-impressions,  see  s.  45,  ante. 

In  all  cases  the  knowledge  of  witness  who  is  called  to  prove  handwriting  oroM>.ex- 
can  be  tested  in  cross-examination  by  the  opposite  party,  by  the  latter  first  a»nn>»tton 
showing  him  other  documents,  which  are  neither  admissible  as  evidence  in  the 
cause,  nor  proved  to  be  genuine,  then  asking  him  whether  such  documents  were 
written  by  the  same  hand  as  the  paper  in  dispute,  and  on  the  witness  expressing 
his  belief  that  all  the  documents  are  in  the  same  handwriting,  proving  that 
those  produced  by  the  cross-examination  counsel  were  not  genuine  and  then 
putting  them  in  evidence  in  order  to  enable  the  jury  to  appreciate  the  testi- 
mony given  by  the  witness.(9) 


(1)  Taylor,  Ev.,  {  1872;  the  mrthod  of  proof 
dealt  with  by  this  aection,  commonly  called  ° '  by 
eompariaon  of  hand*,"  has  met  with  strong  oppo- 
•itioii  both  in  England  and  America  from  ite 
donbtfol  valae  and  auppoeed  dangers.  Best, 
Bt.,  p.  239. 

(2)  Snematty  Phoodte  v.  Oobind  Chuttder,  22 
W.  R.,  272  (1874),  per  Markby  and  Romesh  Cbun- 
der  Mitter,  JJ.,  see  Sobin  Krithna  y.  Rannde  Lall, 
10  C,  1047,  1061  (1884)  [evidence  by  comparison 
held  not  to  beaufficient] ;  Kurali  Pratad  t.  Anan- 
lanm  Hajra,  8  B.  L.  R.,  490,  802  (1871);  16  W. 
R.,  P.  C,  16  [finding  of  forgery  on  comparison 
of  handwriting  only  disapproved]. 

(3)  it.  v.Stliwri<ici;(18»4),  2Q.  B.,  766;  R.  v. 
fforwy,  II  Cox,  M«. 

(4)  a.  V.  .4iMiioaUa*  JfoKai,  6  W.  R.,  Cr.,  5 


(1866),  ptr  Kemp  and  Seton-Karr,  JJ. 

(5)  R.  V.  Kartiek  Chunder,  5  R.  C.  ft  C.  R., 
Crim.  Rul.,  58,  62  (1868)  ;  R.  v.  AmawmllaK 
.VoUah,  6  W.  R.,  Cr.,  5  (1886). 

(6)  R.  V.  AmanooUah,  supra,  6 ;  and  see  Sret- 
mutty  Pkoodtt  v.  OMnd  Ghiuder,  22  W.  R.,  272 
(1874). 

(7)  Taylor,  Ev.,  {  1871. 

(8)  ArhoH  V.  FumM,  3  F.  &    Fr.,  182 ;  v.  ante. 

(9)  See  Taylor,  Ev.,  {  1873,  which,  while 
stating  the  English  case-law  prior  to  1866  to  be 
conflicting  on  this  point,  is  in  favour  of  the  ad- 
mission of  this  evidence;  and  it  has  been  said 
that  there  is  nothing  in  this  Act  which  is  op- 
posed to  ita  reception.  Field,  Ev.,  395;  and  see 
Wharton,  Ev.,  {  710,  but  Me  Rogers,  op.  cU., 
{144. 
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PUBLIC  DOCUMENTS. 

Documents  aie  of  two  kinds,  public  and  private.  Section  74  according; 
supplies  a  definition  of  the  term  "  public  document,  "  and  section  75  declares 
all  documents  other  than  those  particularly  specified  to  be  private  documents. 
The  following  sections  (74 — 78)  deal  with  (o)  the  ntUure  of  the  former  class  of 
documents,  and  with  (b)  the  proof  which  is  to  be  given  of  them.  Section  74  de- 
fines their  nature ;  and  sections  (76 — 78)  deal  with  the  exceptional  mode  of  proof 
applicable  in  their  case  ;  the  proof  of  private  documents,  as  defined  by  section 
75,  being  subject  to  the  general  provisions  of  the  Act  relating  to  the  proof  of 
documentary  evidence  contained  in  sections  (61 — 73). 

An  enquiry  as  to  public  documents  may  be  directed  (a)  to  the  means  of 
obtaining  an  inspection  or  copy  of  them  ;  (b)  to  the  method  of  proving  them ; 
(c)  to  their  admissibility  and  enect.(l) 

With  respect  to  (a)  the  means  of  obtaining  an  inspection  or  copy  of  a  pnb- 
be  document,  the  matter  is  one  which  is  not  dealt  with  by  this  Act.  Section  76 
provides  for  the  giving  of  certified  copies  of  public  document  which  the  public 
have  a  right  to  inspect ;  but  there  is  no  general  provision  as  to  the  right  of  in- 
spection in  the  case  of  public  documents  in  any  enactment  in  force  in  British 
India.  Every  person,  however,  has  a  right  to  inspect  public  documents,  sub- 
ject to  certain  exceptions,  provided  he  snows  that  he  is  individually  interested 
in  them.  When  the  right  to  inspect  and  to  take  a  copy  is  expressly  conferred 
by  statute,  the  limit  of  the  right  depends  on  the  true  construction  of  the  statute. 
When  the  right  to  inspect  and  take  a  copy  is  not  expressly  conferred,  the  extent 
of  such  right  depends  on  the  interest  which  the  applicant  has  in  what  he  wsnte 
to  copy  and  in  what  is  reasonably  necessary  for  the  protection  of  such  interest. 
The  common  law  right  is  limited  by  this  principle. (2)  It  may  be  inferred  thst 
the  Legislature  intended  to  recognise  the  right  generally,  that  is,  the  right  to 
inspect  public  documents,  for  all  persons  who  can  show  that  they  have  an  in- 
terest for  the  protection  of  which  it  is  necessary  that  liberty  to  inspect  such 
documents  should  be  given.  In  such  cases  in  the  absence  of  a  statutory  there 
is  a  common  law  right.  (3)  There  are  some  special  provisions  applicable  to 
particular  cases.  Though  these  special  provisions  do  not  generally  contain 
any  particular  remedy  to  which  resort  may  be  had  if  inspection  or  copies  be 
refused  ;  yet  an  order  in  the  nature  of  a  mandamus  directing  the  public 
officer  concerned  to  do  his  duty  in  the  matter  may  be  obtained  from  the  High 
Court  imder  the  proArisions  of  Chapter  VIII  of  the  Specific  Relief  Act.(4) 

(6)  The  method  proving  public  documents  is,  as  abeady  observed,  tl&e 
subject  of  sections  76—78,  })o«<,(5)  and  (c)  the  admissibility  and  effect  of  non- 
judicial public  documents  is  dealt  with  by  sections  35 — 38,  and  of 
judicial  public  documents  by  sections  40 — 44,  ante.(6)    The  question  of  the 

(1)  Taylor,  Ev.,  {  1479.  p.  196. 

(2)  £.  v.  Ammifom,  20  M.,  189.  191,192  {3)  Chaiuii  Charan  v.  Bouhtb€l>arm,S\C..  S»4 
(1897),  per  Sabramania  Ayyar  and  Davies.  293(1903);  fi.  t.  Arumugam,  20  M.,  IN.  19ft 
JJ..     Collins,     C.    J.,    Uid    that    the    aocuaed  (1897). 

waa    a  peraon    interested    in  the    dooumenta  in  (4)  Aot  I  of  1877;  Field,    Et..  396,  SM;     as 

qneation,  and  thai  if  they  were  public  dooumenta  to  the  means  of  obtaining  an  inspectisa  sr 

he  would  be  entitled  to  inspect  and  have  copiee  in  England,  m«  Taylor,  Et.,  {f  1479— lSi2  : 

of  them :  at  p.  194,  Shepbard,  J.,  waa  of  the  same  «ee  Oreenleaf,  Et.,  {  471. 

opinion  as  the  referring  Jndges  aa  to  the  right  of  (S)  See  poM  and  aa  to  the  English  lav,  T«,y|a(.^ 

inapection,  but  held  that  two  of  the  documents  Et.,  {{  1S23— 1659,  1747  A,  el  tq. 

in    question    were    not    public    documents  :    at  (6)  See  pp.  266 — 292  ante,  and  as  to  the  ^^gl^. 
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admissibility  and  proof  of  a  public  document  involves  four  points  of  consider- 
ation :  (a)  The  contents  must  relate  to  a  fact  in  issue  or  a  fact  relevant 
under  the  earlier  sections  of  the  Act.  (&)  If  the  contents  are  a  statement 
of  such  facts  and  are  not  acts  forming  such  facts,  the  statement  must  be 
relevant  under  sections  35 — 38,  chiefly  section  36.  (c)  The  contents  of 
the  original  document  must  be  proved  subject  to,  and  with  the  benefit  of, 
section  65,  clause  (e),  and  sections  76 — 78.  (4)  The  accuracy  of  the  preparation 
of  the  original  may  be  proved  or  presumed  as  provided  by  sections  80 — 87, 
and  the  correctness  of  certified  copies  may  be  presumed  under  section  79. 
In  this  connection  section  57  relating  to  judicial  notice  should  also  be 
considered. (1) 

Firstly,  as  to  the  nature  of  public  writings.  They  have  been  defined  to 
consist  of  "  the  acts  of  public  functionaries,  in  the  Executive,  Legislative  and 
Judicial  Departments  of  Government,  including  under  this  general  head  the 
transactions  which  official  persons  are  required  to  enter  in  books  or  registers, 
in  the  course,  of  their  public  duties  and  which  occur  within  the  circle  of  their 
own  personal  knowledge  and  observation.  To  the  same  head  may  be  referred 
the  consideration  of  documentary  evidence  of  the  Acts  of  State,  the  T>aws,  and 
Judgments  of  Courts  of  Foreign  Governments.  Public  documents  are  suscep- 
tible of  another  division,  they  being  either  (a)  judicial  or  (h)  non-judicial.  "(2) 
Under  the  latter  head  come  Acts  of  State,  such  as  proclamations  and  other  acts 
and  orders  of  the  Executive  of  the  like  character.  Legislative  Acts,  Journals  of 
the  Legislature,  Official  Registers  or  books  kept  by  persons  in  public  office  in 
which  they  are  required  to  write  down  particular  transactions  occurring  in  the 
course  of  their  public  duties  ;  such  as  parish  register  ;  the  books  which  contain 
the  official  proceedings  of  corporations  and  matters  respecting  their  property, 
if  the  entries  are  of  a  public  nature ;  the  books  of  the  post-office  and  custom-house 
and  registers  of  other  public  offices  ;  prison-registers;  registers  of  births,  deaths 
and  marriages ;  registers  of  patents,  designs,  trade-marks,  copyrights  ;  and  other 
like  documents,  an  enumeration  of  the  whole  of  which  would  be  practically  im- 
possible. (3)  Under  the  former  head  come  all  judicial  writings,  whether  domestic 
or  foreign.(4)  Section  74  is  in  substantial  accordance  with  the  abovementioned 
definition,  but  also  includes  therein  public  records  kept  in  British  India  of  pri- 
vate documents.  In  the  case  of  Sturla  v.  Freccia,{5)  it  was  said  that  "  a  '  public 
document '  means  a  document  that  is  made  for  the  purpose  of  the  public  mak- 
ing use  of  it,  especially  where  there  is  a  judicial  or  quasi-judicial  duty  to  enquire. 
Its  very  object  must  be  that  the  public,  all  persons  concerned  in  it,  may  have 
access  to  it.  "  That  case  dealt  with  the  admissibility  of  statements  in  public 
documents.  It  will,  however,  be  observed  that  under  section  74  of  the  Act  the 
question  whether  a  document  is  or  is  not  a  public  document,  within  the  mean- 
ing of  that  section  is  distinct  from  the  question  whether  or  not  the  public  have 
a  right  to  inspect  it.  It  is  only  of  public  documents  which  the  public  have  a 
right  to  inspect  that  certified  copies  may  be  given  in  evidence,  but  it  may  well 
be  that  a  document  may  be  '  'public  "  within  the  meaning  of  this  Act,  and  also 
one  which  is  not  open  to  the  inspection  of  the  public  and  of  which,  therefore, 
no  proof  by  certified  copy  may  be  given. 

Secondly,  with  regard  to  the  proof  of  public  documents.  As  has  been 
already  observed,  (6)  the  contents  of  documents  must  be  proved  either  by  the 
production  of  the  document,  which  is  called  primary  evidence,  or  by  copies  or 


Uir,TayIor.ET.,5|  1880— 1747,  1747 A,  tl  »eq;  and  KoBcoe,  N.  P.  Ev.,  124. 

mOreenleiJ,  Ev.,  §522,  et  teq.  (4)  See  Powell,  Ev.,  346—369;  Phipcon,   Ev., 

(1)  The  Evidence  .\ct  by  Kiahori  Lnl  Sarkar,  3rd  Ed.,  368—370. 

2nd  Ed.,  p.  174.  (6)  L.  R.,  8  App.  Ce;,  639,  642,  643,  ptr  Lord 

(2)  Oreenleti,  Ev.,  {  470.  Blackburn. 

(3)  /6.,  ^  479—484 ;  Taylor.  Ev.,  J 1695 ;  Powell.  (6)  See  Introd..  Ch.  V. 
Ev.,  370—396;  PUpMn,  Ev..  3rd  Ed.,  361—366: 
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oral  accounts  of  the  contents,  which  are  called  secondary  evidence.  Primary 
evidence  is  required  as  a  rule,  but  this  is  subject  to  seven  exceptions!  1)  in 
which  secondary  evidence  may  be  given.  The  most  important  of  these  ate 
(a)  cases  in  which  the  document  is  in  the  possession  of  the  adverse  party  ;(2) 
and  (6)  cases  in  which  certified  copies  of  public  documentsO)  are  admissible  in 
place  of  the  documents  themselves. (4)  The  grounds  upon  which  the  last  men- 
tioned exception  rests  are  grounds  of  public  convenience.  Public  documente 
are,  "  comparatively  speakmg"  little  liable  to  corruption,  alteration  or  misre- 
presentation— the  whole  community  being  interested  in  their  preservation  and 
in  most  instances  entitled  to  inspect  them ;  while  private  writings,  on  the 
contrary,  are  the  objects  of  interest  but  to  few,  whose  property  they  are,  and 
the  inspection  of  them  can  only  be  obtained  if  at  all  by  application  to  a  Court 
of  Justice.  The  number  of  persons  interested  in  public  documents  also  renden 
them  much  more  frequently  required  for  evidentiary  purposes  ;  and  if  the 
production  of  the  originals  were  insisted  on,  not  only  would  great  inconvenience 
result  from  the  same  documents  being  wanted  in  different  places  at  the  same 
time,  but  the  continual  change  of  place  would  expose  them  to  be  lost,  and  the 
handling  from  frequent  use  would  soon  insure  their  destruction.  For  these  and 
other  reasons,  the  law  deems  it  better  to  allow  their  contents  to  be  proved  by 
derivative  evidence,  and  to  run  the  chance,  whatever  that  may  be,  of  errors 
arising  from  inaccurate  transcription,  either  intentional  or  casual.  But  true  to 
its  great  principle  of  exacting  the  best  evidence  that  the  nature  of  the  matter 
affords,  the  law  requires  this  derivative  evidence  to  be  of  a  very  trustworthy 
kind,  and  has  defined  with  much  precision,  the  forms  of  it  which  may  be  resorted 
to  in  proof  of  the  different  sorts  of  public  writings.  (5)  Thus,  it  must,  at  least 
in  general,  be  in  a  tcritten  form,  i.e.,  in  the  shape  of  a  copy  ;(6)  and  as  already 
mentioned,  must  not  be  a  copy  of  a  copy,  in  very  few,  if  in  any,  instances,  a 
oral  evidence(7)  receivable  to  prove  the  contents  of  a  record  or  public  book 
which  is  in  existence.  ' '  (8)  With  regard  to  the  proof  of  documents  of  a  public 
character  in  England,  and  the  legislation  relating  thereto,  see  the  note*  to 
section  82,  post.  Proof  of  public  documents  under  this  Act  may  be  given 
either  by  means  of  certified  copies  under  the  provisions  of  sections  76  and  77  or 
in  the  case  of  certain  public  documents  particularly  mentioned  in  section  78, 
in  the  particular  modes  referred  to  and  allowed  by  that  section.  When  such 
proof  has  been  offered,  certain  presumptions  arise  in  respect  of  the  documents 
which  form  the  subject  of  the  third  division  of  this  Chapter  of  the  Act.(9) 

Pabuedooa-  74.     The  following  documents  are  public  documents: — 

(1)  documents  forming  the  acts  or  records  of  the  acts — 
(i)  of  the  sovereign  authority, 

(1)8.  05,  anU.  the  recent  sutute-books ;  tee  Taylor,  Et.,  Ch.  IV. 

(2)  lb.,  cl.  (a).  (6)  In  England  the  principal  sorts  of  copirt  vmi 

(3)  76.,  cl.  (e).  for  the  proof  of  documents  we  (I)  Exemplifiea- 

(4)  Steph.  Introd.,  170.  It  will  be  noticed,  tions  under  the  great  seal.  (2)  Exemplificatisn 
therefore,  that  the  so-called  "best  evidence  rule"  under  the  sea!  of  the  Court  where  the  rccstd  is. 
has  in  strictness  no  application  to  the  case  of  (3)  Office  copies,  i.e.,  copies  made  by  so  oSmt 
public  writings,  a  properly  authenticated  copy  appointed  by  law  for  the  purpose.  (4)  Exassia- 
being  a  recognized  equivalent  for  the  original  cd  copies  as  to  which,  »a  ».  82,  poM.  (5)  Ospits 
itself.  Best,  Et.,  Amer.  Notes,  432 ;  Greenleaf,  signed  and  certified  as  true  by  tbe  officer  l<  whsse 
Et.,  482.  custody  the  original  is  entrusted.    This  Act  iv- 

(6)    By   several    modern   Acts    of    Parliament  fers  to  certified  copies  (s.  78)  and  certain  o«lirr 

special  modes  of    proof  are  provided  for  many  copies  particularly  specified  (•.  78). 

kinds  of  records  and  public  doonmenta:  see  31  (7)  Su  Beat,  Ev.,  Amer.  Notes,  p.  43t, 

and  33  Vic,  c.  37;  14  and  15  Vic,  o.  99 ;  8  and  9  (8)  Best,  Ev.,  {  48S,  and  see  H  US.  119.^ 

Vic,  c.  113 :  42  Vic,  c.  U  ;  46  Vic.  c.  60;  a  large  Starkie,  Ev.,  316. 

number  of  similar  enactments  are  to  be  found  in  (9)  See  Introduction  to  aa.  79—90,  ^o* 
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(ii)  of  official  bodies  and  tribunals,  and 

(iii)  of  public  officers,  legislative,  judicial  and 
executive,  whether  of  British  India,  or  of  any 
other  part  of  Her  Majesty's  dominions,  or  of  a 
foreign  country ; 

(2)  public   records  kept  in   British   India   of  private 
documents. 

75.     All  other  documents  are  private.  prtv»t» 

docamants. 

t.    3  (" Doeument")  m.  79-90  {Prttumpliotu cu to doeumtnti.) 

ss.  76-78  {Proof  of  public  doeumenU.) 


PabUo  and 
rlvata 
.oonments. 


See  Introduction,  ante.  It  has  been  held  that  in  construing  section  74  it 
may  fairly  be  supposed  that  the  word  ' '  acts  ' '  in  the  phrase  ' '  documents  pri^te 
forming  the  acts  or  records  of  the  acts  "  is  used  in  one  and  the  same  sense  ;  that  *"<"»«'' 
the  act  of  which  the  record  made  is  a  public  document  must  be  similar  in  kind  to 
the  act  which  takes  shape  and  form  in  a  public  document ;  that  the  kind  of  acts 
which  section  74  has  in  view  is  indicated  by  section  78  in  which  section  the  acts 
are  all  final  completed  acts  as  distinguished  from  acts  of  a  preparatory  or  ten- 
tative character.  Thus,  the  enquiries  which  a  public  officer  may  make, 
whether  under  the  Criminal  Procedure  Code  or  otherwise  may  or  may  not  result 
in  action.  There  may  be  no  publicity  about  them.  There  is  a  substantial 
distinction  between  such  measures  and  the  specific  act  in  which  they  result, 
and  it  is  to  the  latter  only  that  section  74  was  intended  to  refer.{l)  Consult  the 
definition  given  in  the  second  section  of  the  Civil  Procedure  Code  of  a  "  public 
officer,"(2)  and  seethe  following  sections  for  references  to  documents  which 
are  of  a  public  nature. — sections  35,  38,  67,  78,  as  well  as  the  following  deci- 
sions which  have  nearly  all  been  given  under  this  Act.  A  certificate  of  sale 
granted  under  the  Civil  Procedure  Code  (Act  VIII  of  1859)  and  before  section  107 
of  Act  XII  of  1879  was  enacted  is  a  document  of  title  but  is  not  a  public  docu- 
meat.(3)  The  Loan  Register  of  the  Public  Debt  Office  in  the  Bank  of  Bengal 
is  a  public  document,  and  under  section  76  any  person  having  an  interest 
therein  is  entitled  to  inspect  the  same  and  obtain  certified  copies  thereof.(4) 
A  jamabandi  prepared  by  a  Deputy  Collector  while  engaged  in  the  settlement 
of  land  under  Regulation  VII  of  1822  has  been  ^e^<f  to  be  a  public  document 
within  the  meaning  of  this  section  on  the  ground  that  the  act  of  the  Collector 
in  making  a  settlement  or  even  an  enquiry  under  the  provisions  of  that  Regul- 
ation is  that  of  a  public  officer,  whether  it  be  judicial  or  executive  (it  pro- 
bably partaking  of  both  characters),  and  that  the  record  of  such  acts  is  a  public 
document.(5)     But  this  decision  has  been  since  said  to  be  open  to  some  degree 

n)R.v.  ArMmwtam,iO}i.,    189.197,   (1897),  (1903):  the  following  are  pablio  officers :— The 

per  Shephard,  J.    So  also  Benson,  J.,  at  p.  204,  Official  Trustee  :  Shahrbtadet  Shahuntkah  v.  Fti- 

said:  "Itmay,  1  think,  well  be  doubted  whether  q*»»<m,  7  C.  499  (1881):  Official  Assignee:  Joomh 

the  word  'acts'  in  s.  74  is  used  in  its  ordinary  and  Hofi  t.  K«mp,  26  B..  809  (1902) ;  The   Adminis- 

popular  snnso    and  not    rather  in  the  restricted  trator-tieneral  since  the  possing    of    the   Act    of 

and techenical  sense  in  which  it  is  used  in  s.  78:"  1902:  Bhiiaram  C^cmdhrf  v.  AdniniMralnr-Oene- 

but  tee  also  remarks    of  S.  Aiyar,   J.,  at  p.   2a<)  ml,  8  O.  W  N'.  913  (1904). 

and  ■«(«  on  this  case,  }XM(,  (3)  Vtuanji  v.  Haribkai,    2    Bom.,    L.  R.,  ',33 

(2)A  polioeman  isa  public  officer  ;  B.  r.  Ar»mm-  (1900),  per  Candy,  J. 

r<ni.  20M.,  189,  194(1897) ;  as  to  the  Secretary  (4)  Chandi  Ckaran  v.   Boielab  Charan,  31  C, 

of  sMonieipal  Board,  -t  reference  to  Full  Bench,  284  (1903);  8  ('.  W,  N.,  126. 

19  A.,  293,  296(1807).    The  Oorait  of  a  village  is  {5)  Taru  Palur  v.   Abint^   Chiindrr,    4  C,  7» 

apoUieserTVit;  £.  T.airfiii,  I  All.  L.   J.,    243  (1878). 
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of  doubt.(l)  In  any  case,  however,  it  is  evident  that  the  questions  whether 
a  document  is  admissible  in  evidence  as  a  public  document,  and  the  question 
whether  that  which  is  in  it  is  binding  upon  tenants  without  reference  to  the 
question  of  consent  or  notice,  are  entirely  separate  matter8.(2)  An  anutiwti- 
patra  or  instrument  giving  permission  to  adopt  is  clearly  not  a  public  docu- 
ment ;(3)  nor  is  a  teis  khana  register  (so  called  from  the  number  of  columns  in 
the  statement  or  register),  prepared  by  a  patwari  under  rules  framed  by  the 
Board  of  Revenue  under  the  16th  section  of  Reg.  XII  of  1817,  nor  is  the 
patwari  preparing  the  same  a  public  servant.(4)  It  has  been  held  that  the 
record  of  a  confession  of  an  accused  person  recorded  by  the  Magistrate  of 
Bhind  in  Gwalior  is  probably  a  public  dooument.(5)  Where  a  suit  was  com- 
promised and  a  petition  presented  in  the  usual  way,  and  the  Court  made  an 
order  confirming  the  agreement  which  with  the  order,  as  well  as  the  power  of 
attorney,  were  all  entered  upon  record,  it  was  hdd  that  these  papers  became 
as  much  a  part  of  the  record  in  the  stiit  as  if  the  case  had  been  tried  and 
judgment  given  between  the  parties  in  the  ordinary  way,  and  that  that  record 
was  a  public  document  and  might  be  proved  by  an  office-copy.(6)  In  the 
case  cited  below,  (7)  which  was  a  suit  arising  out  of  an  alleged  trespass,  certifi- 
ed copies  of  the  judgment  of  the  MunsifE  in  a  previous  suit  between  the  parties 
as  well  as  the  decree,  were  admitted  in  evidence  as  public  documents  ;  certified 
copies  of  the  plaint  and  written  statement  were  also  tendered  in  evidence  on 
the  ground  of  their  being  public  documents  and  objected  to.  The  plaint  wss 
admitted,  but  the  written  statement  was  rejected.  The  correctness,  however, 
of  this  derision  so  far  as  it  held  the  plaint  to  oe  admissible  has  been  for  a  long 
time  doubted(8)  and  has  not  been  followed  on  the  Original  Side  of  the  Calcutta 
High  Court.  The  decision  is,  it  is  submitted,  erroneous  ;  there  being  no  prin- 
ciple upon  which  the  case  of  a  plaint  can  be  distinguished  from  that  of  a  written 
statement.  Both  are  the  acts  or  record  of  the  acts  of  private  parties  and  not 
of  a  public  tribunal  or  its  officers. 

That  class  of  documents  which  consists  of  plaints,  written  statements, 
affidavits  and  petitions  filed  in  Court,  cannot  be  said  to  form  such  acts  or 
records  of  acts  as  are  mentioned  in  the  section,  and  are,  therefore,  not  public 
documents.  But  depositions  of  witnesses  taken  by  an  officer  of  the  Court  an 
public  documents(l)  and  so  of  course  are  judgments,  decrees  and  other  orders 
of  the  Court  itself.  In  a  suit  for  ejectment  the  defendant  pleaded  a  compro- 
mise. As  evidence  of  it  he  tendered  a  certified  copy  of  a  petition  which  bore 
an  order  of  the  Court  on  it.  This  document  was  rejected  by  the  low«f 
Court  as  not  proved,  but  it  was  held  by  the  High  Court  that  the  document 
did  not  require  to  be  proved  and  was  admissible  in  evidence  under  sec- 
tion 77  of  this  Act.(2)    A  quinquennial  register  is  a  document  of  a  public 


(1)  AkthayaKumoT  t.  Shama  Charan,  16  C,  (6)  Bhagin  Meguv.  ff.wroo  i>»-»»oi,  S»  W.  R., 
.'>86.  SQO  (IA89);   Ram  Ohunder   v.    Batuttdhwr  68(1876). 

Naik,  9  C,  741,  743  (1883).  (7)  Shatada  Mah.mwl  v.  Danirt  Wtdf*trni, » 

(2)  Akthaya  Kmuir  V.   Shama  Charan,   supra  B.  U  B  App.,  31  (1873). 

at  p.  .->90.  (8)   Rdd,  Ev.,  400.  ««  «8  to  the  »dmi»sibaitv- 

(3)  Krithna  KiAori  v.  Kii*cri  Lai,  14  C.,  486,  of  quati  record?  ;  Taylor,  Ev.,  §  1334. 

491  (1887);  B.  c.  L.  R.,    14   I.   A.,  71  ;    nor  of  (1)  Haranud  Soy  v.  Kom  Gopal,  4  C.  W.  X» 

('ourj>«  are  Jl»iala«,    conveyanceB   and    the  like;  429 (1899) [Foreign  Judicial Recordl.    Awito<»'« 

HurtthuT  MoKxtmiar  v.  Ohwn  Mahjer,  22  W.  R.  depotition  i»  part  of  the  record*  of  the  act*  »(  »« 

3  )5  (1874):  HmiA  Chunder  t.  Protunnn  Cvomar,  official  tribunal  witness  the  meaningof  ».  74.  R«|. 

22  W.  R.,  303  (1874).  App.  No.  110  of  1900: 10  June  1902,  CaV.  H.  C. 

(4)  Baij  iVort  y.  SuOiu  Mahton.  IS  C.  534  (2)  .VoiijoJ  Sen  v.  ffiro  Sii.;*,  I  AU.  L.J.,  P«« 
(1891);  Samar  DoKdh  x.  J%tg»l  Kithort,  23  C.  I.,  p.  lOl  (1904).  1  All.  L.  J.,  396  (1904).  (Cf*- 
366  (1896),  in  the  judgment  in  which  cise  s.  35,  tified  copy  of  application  for  compromiw  •i* 
"lilt,  is  fully  considered.  an  order  of  the  Court  on  it  is  admissible  in  «»»- 

(5)  R.  V.  Sunrfer  .<«»{•»,  12   A.,  .'95  (1S90).  dence  under  s.  77  and  need  not  be  provtdl. 
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nature.(l)  Letters  which  have  passed  between  district  authorities  are 
public  documents  forming  a  record  of  the  acts  of  public  o£licers.(2)  But 
an  abstract  or  copy  of  a  Government  measurement  chiUa  which  has 
been  produced  from  the  Collectorate,  but  as  to  which  there  is  nothing 
to  show  that  it  is  the  record  of  measurements  made  by  a  public  officer  is 
not  admissible  as  a  public  document ;  (3)  nor  it  would  seem  is  a  chitta 
prepared  by  a  public  officer  with  a  view  to  resumption  proceedings  being 
taken  a  public  document,  for  it  is  made  by  Government  as  an  ordi- 
nary landlord  for  a  private  purpose. (4)  A  Master's  certificate  granted  by 
the  Board  of  Trade  is  not  a  public  document.  (5)  As  to  ayakut  accoimts  pre- 
pared for  administrative  purposes  by  village  officers,  see  case  below. (6)  Entries 
in  a  register  made  under  (B.  C.)  Act  VII  of  1876  by  the  Collector  are  entries 
made  in  an  official  register  kept  by  a  public  servant  under  the  provisions  of  a 
statute,  and  certified  copies  of  such  entries  are  admissible  in  evidence  for  what 
they  are  worth. (7)  It  has  been  held  by  the  Madras  High  Court  that  reports 
made  by  a  police-officer  in  compliance  with  sections  157  and  168  of  the  Criminal 
Procedure  Code  are  not  public  documents,  and  that  consequently  an  accused 
person  is  not  entitled  before  trial  to  have  copies  of  such  reports.(8)  There 
is,  however,  a  difierence  of  opinion  in  that  Court  whether  the  same  rule  ap- 
plies to  reports  made  in  compliance  with  section  173  of  the  Criminal  Procedure 
Code,(9)  or  whether  reports  under  that  section  are  public  documents  of  which 
an  accused  person  is  entitled  under  section  76  to  have  copies  before  trial.(lO) 
the  fifth  Clause  of  section  78  brings  the  records  of  the  proceedings  of  a  municipal 
body  in  British  India  within  the  second  clause  of  the  first  sub-section  of  section 
74  as  the  record  of  the  acts  of  an  official  body.  The  records  of  the  proceedings 
of  a  Municipal  Board  is  a  public  document,  and  the  officer  who  is  authorized  by 
the  ordinary  course  of  his  official  duties  to  give  copies  of  public  documents  is 
for  these  purposes  a  public  officer.(ll)  In  support  of  a  claim  instituted  in  a 
Conrt  in  British  India  for  a  share  in  her  deceased  father's  estate,  plaintiff 
tendered  in  evidence  a  document  which  purported  to  be  a  certified  copy  of 
the  will  executed  by  her  late  father  at  Colombo  where  he  was  said  to  have  been 
at  the  date  of  the  execution  of  the  alleged  will.  The  document  was  filed  as 
an  exhibit  in  the  suit,  but  the  Subordinate  Judge  held  that  it  was  not  ad- 
missible in  evidence.  It  bore  an  endorsement  purporting  to  be  signed  by 
the  Assistant  Registrar-General  for  Ceylon  to  the  effect  that  it  was  a  true 
copy  of  a  last  will  and  testament  made  from  the  Protocol  of  record  filed  in  his 
office.  No  evidence  was  tendered  before  the  Subordinate  Judge  that  the 
copy  had  been  made  from  and  compared  with  the  original.    On  the  question 


(1)  Snemuttg  Oodoy  v.  Bithonath  DvU,  7  W.  K..  be  anid  upon  tlip  matter  from  the  point  of  view 
14  (1M7).  ^e«  Ka»ht€  Chunder  v.  Noor  Chnndra  uf  convenience  and  public  policy,  which  do  not 
8.  D.  A.,  1849,  pp.  113,  116.  strictly  touch  the  pure  question  of  construction, 

(2)  Pirlitt  Siiigk  v.  Cotirt  of  Wardt,  23  W.  there  is.  it  is  submitted,  great  force  in  the  argu- 
R.,  272(1875).  ment  of  Subramania  Aiyar,  J.  (at  p.  203),  that 

(3)  Xittfanund  Roy  v.  AMur  Bahetm.  7  C,  76  even  if  such  a  document  be  not  a  record,  of  at 
(1881).  least  some  of  the  investigating  officer's  acts,  it 

(%)  Sam  Ckundrr  V .  Bunttuthm  Saik,9V,.,'H,  iBtttrl/ A  document  forming  oti     ar(    of  Kt,  he 

743  (1883);  see  Dtmrka  Xath  v.  Tarila  Moyi,  14  being  enjoined  to  act  in  a  particular  way,  that  is, 

C.  120(1886).  to  submit  such  a  report. 

(5)  In  the  matter  of  a  I'ollison  between   r*e  (9)  R.  v.  Arumugam,   20  M..  189(1897),  F.  B„ 

^msad  TA«  BrenAi'Ma,  S  ('.,  (MS  (1879).  Subramania    A\y»T,  J.,  diMrnlientt,  /irr    Collins, 

(•I)  Sinuuinmanya  v.  Stertlary  of  Slalr.,  9  M.,  C.  J.,  and  Benson,  J. 

286.  294  (1884).  (10)    lb.,    per  Shephard,    J.,    and  Subramania 

(7)  SkoM  Bhoonxn  v.   Oiri»k  Chundtr,  20  C,  Aiyar,  J. 

MO  (1893).  (II)  Reference  to  Full  Bench  under  s.  46  of  .Act 

<8)  «.  T.  Anmugam,  20  M..  189   (1897),  F.  B,  I  of  1879,  19  A.,  293,  296  (1897). 
Sabranania  Aiyar,  J.,  di»»entialr.   Whatever  may 
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of  the  aduiisitibility  iu  evidence  of  the  said  documeut ;  held  that  it  was  inadmis- 
sible, that  it  was  not  a  public  document  within  the  meaning  of  clauses  1  (iii)  ot 
2  of  this  section,  and  that  in  the  absence  of  evidence  that  it  had  been  made 
from  and  compared  with  the  original,  the  provisions  of  that  Act  relating  to 
secondary  evidence  of  public  documents  were  inapplicable.(l)  Census  Regis- 
ters are  not  public  documents. (2) 

Public  records  kept  in  British  India  of  private  documents  are  also  under 
the  second  Clause  public  documents  within  the  meaning  of  the  section.  Thog 
certain  register-books  are  directed  to  be  kept  in  all  registration-office8.(3) 
Under  this  clause  entries  of  the  copies  of  private  documents  in  Books  Nos.  1, 3  and 
4  of  the  registration-ofHce  being  public  records  kept  of  private  documents  an 
public  documents,  and  as  such  may  be  proved  by  certified  copies ;  that  is, 
certified  copies  may  be  offered  in  proof  of  those  entries,  but  neither  those  entries, 
nor  certified  copies  of  these  entries,  are  admissible  in  proof  of  the  contents  of  the 
original  documents  so  recorded  unless  secondary  evidence  is  allowable  under 
the  provisions  of  this  Act.(4)  Section  91,  second  exception  provides  that 
Wills  admitted  to  probate  in  British  India  may  be  proved  by  the  probate. 
Public  documents  are  provable  in  the  exceptional  modes  provided  for  in 
sections  76 — 78. 

All  documents  other  than  those  specially  mentioned  in  section  74  ar^ 
private  documeuts(5)  and  are  provable  under  the  general  p^o^^sions  of  the  Act 
relating  to  the  proof  of  documents. 

omaa^a  76.     Every  public  officer  having  the  custody  of  a  public 

pSf^u**'  document,  which  any  person  has  a  right  to  in8pect,(6)  shall  give 
Soeuments.  that  person  on  demand  a  copy  of  it  on  payment  of  the  legal 
fees  therefor,  together  with  a  certificate  written  at  the  toot 
of  such  copy  that  it  is  a  true  copy  of  such  document  or  part 
thereof,  as  the  case  may  be,  and  such  certificate  shall  be  dated 
and  subscribed  by  such  officer  with  his  name  and  his  official 
title,  and  shall  be  sealed,  whenever  such  officer  is  authorised 
by  law  to  make  use  of  a  seal,  and  such  copies  so  certified  shall 
be  called  certified  copies. 

Explanation. — Any  officer  who,  by  the  ordinary  course  of 
official  duty,  is  authorised  to  deliver  such  copies,  shall  be 
deemed  to  have  the  custody  of  such  documents  within  the 
meaning  of  this  section. (7) 

Proof  of  77.     Such  certified  copies  may  be  produced  in  proof  of 

&*5^J?  the  contents  of  the  public  documents  or  parts  of  the  public 
aSSUvSSi^  documents  of  which  they  purport  to  be  copieB.(8) 

(1)  Ponnammal   v.  Sundaram Pillai,  28  M.,49»       Klun  v.  Indar  Partkai,  23  C.  SfiO  (18M),  wko* 
(1900).  certified  copies  of  income-tax  rptonu  were  beU 

(2)  S.  T.  Bhavanrao  Vithalrao,  6    Bom.,  L.  &,       to  be  inadiniatible. 

6}6  (1904).  (7)  It  ii    duubtJul    whether     thia    nctieii   » 

(3)  8a  Act  III  of  1 877,  as.  61,  57.  appUc»Ue  to  copies  given  before  the  paning  ef  tke 

(4)  T.  ome,  ».  88.  cl,  (/).  Act :  JoHr  Ali  r.  Saj  dnniUr,  10  C.  L.  B..  *>*• 

(5)  S.  76.  (8)  A«  to  the  practice  anterior  to  the  Act,  •» 

(6)  T.  anU,    Introd,  to    sa.  74 — 78,  we    with  Nantuntu  I<i«c>«ifirfnwiinn>  t.  Vagataa  Smdcc 
reference    to    thia    and    following    aeotiOD,    AU  9  M.  I.  A.,  96,  90  (18SI). 
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78.     The  following  public  documents  may  be  proved  as  ^^  *' 
follows: —  J^StSj*"*" 

(1)  Acts,  orders  or  notifications  of  the  Executive 
Government  of  British  India  in  any  of  its  departments,  or  of 
any  Local  Government,  or  any  department  of  any  Local 
Government, — 

by  the  records  of  the  departments,  certified  by  the 
heads  of  those  department  respectively, 

or  by  any  document  purporting  to  be  printed  by  order 
of  any  such  Government : 

(2)  The  proceedings  of  the  legislatures, — 

by  the  journals  of  those  bodies  respectively,  or  by  pub- 
lished Acts  or  abstracts,  or  by  copies  purporting 
to  be  printed  by  order  of  Government : 

(3)  Proclamations,  orders  or  regulations  issued  by  Her 
Majesty  or  by  the  Privy  Council,  or  by  any  department  of 
Her  Majesty's  Government, — 

by  copies  or  extracts  contained  in  the  London  Gazette, 
or  purporting  to  be  printed  by  the  Queen's 
Printer.(l) 

(4)  The  acts  of  the  Executive  or  the  proceeding?  of  the 
legislature  of  a  foreign  country, — 

by  journals  published  by  their  authority,  or  commonly 
received  in  that  country  as  such,  or  by  a  copy 
certified  under  the  seal  of  the  country  or  sovereign, 
or  by  a  recognition  thereof  in  some  public  Act 
of  the  Governor- General  of  India  in  Council: 
(6)  The  proceedings  of  a  municipal  body  in  British 
India, — 

by    a  copy  of  such  proceedings,  certified  by  the  legal 
keeper  thereof,  or  by  printed  book   purporting  to 
be  published  by  the  authority  of  such  body  ;(2) 
(6)     Public    documents  of  any  other  class    in  a   foreign 
country, — 

by  the  original  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  with  a  certificate  under  the  seal  of  a 
Notary  Public,  or  of  a  British  Consul  or  diplomatic 
agent,  that  the  copy  is  duly  certified  by  the  officer 

(1)  5ae  The  Documentary  Evidenoe  Act,  1868  :  19  A.,  293,  296  (1897),  in  which  it  was  held  that 
II  4  32  Vio.,  0.  37.  Which  iB  in  force  in  every  the  record  of  the  proceedings  of  a  Municipal 
BrHiih,  Colony  or  Ponewion  mbjtet  to  any  law  Board  is  a  public  document,  and  the  officer 
tkat  may  be  from  time  to  time  made  by  the  who  is  authorised  by  the  ordinary  course  of  his 
I^giilatue  of  any  snob  Colony  and  Possession.  official  duties  to  giye  copies  of  public  documents  is 

(2)  8u  Reference  under  ».  48,  Act  I  of  1879,       for  thow  purposes  a  public  officer. 
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having  the  legal  custody  of  the  original,  and  upon 
proof  of  the  character  of  the  document  according 
to  the  law  of  the  foreign  country. 

Principle. — As  one  of  the  exceptions  to  the  rule  requiring  primary  evidence 
to  be  given  rests  on  grounds  of  physical  impossibility  or  inconvenience,(i) 
so  the  objection  to  the  production  of  public  documents  rests  on  the  ground  of 
moral  inconvenience.  They  are,  comparatively  speaking,  little  liable  to  cor 
ruption,  alteration  or  misrepresentation — the  whole  commtmity  being  interest- 
ed in  their  preservation,  and,  in  most  instances,  entitled  to  inspect  them.  The 
number  of  persons  interested  in  public  documents  also  renders  them  much 
more  frequently  required  for  evidentiary  purposes  ;  and  if  the  production  of 
the  originals  were  insisted  on,  not  only  would  great  inconvenience  result  from  the 
same  documents  being  wanted  in  different  places  at  the  same  time,  but  the 
continual  change  of  place  would  expose  them  to  be  lost,  and  th6  handling 
from  frequent  use  would  soon  insure  their  destruction.(2)  For  these  and  other 
reasons  tneir  contents  are  allowed  to  be  proved  by  derivative  evidence  at  the 
risk,  whatever  that  may  be,  of  errors  arising  from  inaccurate  transcription  either 
intentional  or  casual.(3) 


8.   3{"  Coeummt.") 
a.  74  <"  Publia  Document.") 
m.  63.    Cl.  (1),    &    65>  Ol.  (a)   {Steondary 
evidtnet  by  etrtHitd  eopiu.) 


«.   3  rPro<\f") 

s.  79  {Prttuntption  at  to  eertyUd  eopitt) 
8S.  80—90  {Prttun^iont  at  to  othtr  liom- 
nMato.) 


Taylor,  Ev.,  Oh.  IV  (on  Public  DooumenU) ;  Phipson,  Ev.,  %rd  Ed..  478 ;  Wilb,  St., 
28S-310 ;  Best,  Et.,  424-490;  Roeooe,  N.  P.  Ev.,  96-130. 

OOHMBNTART. 

The  Explanation  to  section  76  declares  who  is  to  be  considered  the  l^al 
custodian  under  this  section  which  limits  the  right  to  obtain  a  copy  of  a  public 
document  from  such  custodian  to  such  documents  as  the  applicant  has  a  right 
to  inspect.  This  limitation  saves  and  excludes  all  such  documents  as  the  Gov- 
ernment has  a  right  to  refuse  to  show  on  the  ground  of  State  Policy,  privileged 
communication,  and  the  like.  (4)  Whether  or  not,  therefore,  a  person  will  be  en- 
titled to  a  copy  of  a  public  document  will  depend  upon  the  question  whether  or 
not  he  has  a  right  to  inspect  it.  In  England  the  right  to  inspect  public 
documents  varies  with  respect  to  their  nature.  There  is  a  common  law  li^t 
to  inspect  some.  As  to  others  the  right  rests  upon  particular  Acts. (5)  This 
Act  is  silent  as  to  the  right  of  inspection,  and  there  is  no  general  provision  on 
the  subject  in  any  other  enactment  in  force  in  British  India,  though  there  are 
certain  special  provisions  applicable  to  particular  circumstances  only.  Thus, 
Registers  prepared  under  the  provisions  of  Chapter  IV  of  the  Oudh  Land 
Revenue  Act,  are  declared  to  be  public  documents  and  the  property  of 
Oovernment,  and  are  declared  to  be  open  to  public  inspection.  (6)    If  a  person 


(1)  Ab  wliere  charavten  are  traced  on  a  rock 
or  engraven  on  a  tombstone  or  the  like  ;  Me  a. 
66,  cl.  (<i). 

(2)  See  Lady  Dartmouth  t.  Bnberts,  16  East., 
341.  "A  proceeding  in  a  Court  of  Justice  is  prove- 
able  by  an  examined  copy.  This  role  has  arisen 
from  the  convenience  of  the  thing  that  the  orignals 
may  not  be  required  to  be  removed  from  place  to 
place,' '  per  Bayley,  J. ;  and  see  Doe  v.  Rom, 
7  H.  ft  W.,  106,  per  Lord  Abinger. 

(3)  Best,  Ev.,  i  486. 

(4)  Norton,  Ev.,  267. 


(6)  See  Taylor  Ev.,  {§  1480—1622;  v.  ••*, 
Introd.  to  ss.  74 — 78,  as  to  the  right  of  inspectin. 

(6)  Act  XVII  of  1876,  s.  67  i  so  also  the  bwib 
of  account  of  the  Administrator-General  are  opea 
to  public  inspection  :  Act  11  of  1874,  a.  44  (for 
present  Act,  iieeV  of  1902,)  andasto  theri^ttoio- 
speotioD  and  to  certified  copies  in  the  case  af  othM 
public  Registers,  see  ante,  notes  to  s.  36,  Art  IB 
of  1877  (Registration),  ss.  18,  61,  65,  ff7 ;  Art 
XX  of  1874,  8.  3  :  6*6  Vic,  o.  46.  s.  11 :  «* 
ft  26  Vic,  c  88,  a.  5  (Copyright):  46  ft  «» 
Vic,  c  67,  as.  23,  55,  87—89 ;  Art  V  •»  1884 
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is  personally  interested  in  a  public  document  it  would  seem  that  in  the  absence 
of  a  right  conferred  by  statute,  he  has  a  common  law  right  to  inspect  it.  It  may 
be  inferred  that  the  Legislature  intended  to  recognise  the  right  to  inspect  public 
documents  generally  for  all  persons  who  can  show  that  they  have  an  interest 
for  the  protection  of  which  it  is  necessary  that  liberty  to  inspect  such  docu- 
ments should  be  given.  When  the  right  to  inspect  and  take  a  copy  is  expressly 
conferred  by  statute  the  limit  of  the  right  depends  on  the  true  construction  of 
the  statute.  When  the  right  to  inspect  and  take  a  copy  is  not  expressly  confer- 
red, the  extent  of  such  right  depends  on  the  interest,  which  the  applicant  has 
in  what  he  wants  to  copy  and  on  what  is  reasonably  necessary  for  the  protec- 
tion of  such  interest.  If  therefore  a  person  has  a  right  to  inspect,  it  becomes 
necessary  to  see  what  is  the  extent  of  his  right  to  inspection.  Every  officer 
appointed  by  law  to  keep  records  ought  to  deem  himself  for  the  production  of 
documents  a  trustee.  (1)  An  act  may  both  give  a  right  of  inspection  and 
provide  a  penalty  and  remedy  in  case  of  its  refusal.  Thus  by  Act  VI  of  1882, 
section  55  ( Indian  Companies  Act ),  if  inspection  or  copy  of  the  Register  of 
members  is  refused,  the  company  incur  by  such  refusal  a  specific  penalty  and 
in  addition  to  that  penalty  any  Judge  of  a  High  Court  may  by  order  compel  an 
immediate  inspection  of  the  Register.  Where  such  Acts  give  a  right  of  in- 
spection but  do  not  enact  any  particular  remedy  to  which  resort  may  be  had 
if  inspection  or  copies  be  refused,  an  application  may  be  made,  in  Presidency 
Towns,  to  the  High  Court  under  the  Provisions  of  Chapter  VIII  of  the  Specific 
Relief  Act.  If  there  exists  no  such  special  provision,  and  the  disclosure  of 
the  contents  of  any  of  the  general  records  of  the  realm,  or  of  any  other  docu- 
ments of  a  public  nature,  would,  in  the  opinion  of  the  Court  or  of  the  chief 
executive  Magistrate,  or  of  the  head  of  the  department  under  whose  control 
they  may  be  kept,  be  injurious  to  the  public  interests,  an  inspection  would 
certainly  not  be  granted.  (2) 

The  Civil  Procedure  Code  provides  that  certified  copies  of  judgmentsO) 
and  decrees  of  all  Original  and  Appellate  Courts  shall  be  furnished  to  the 
parties  at  their  expense  on  application  to  the  Court.  (4)  There  is  no  express 
provision  of  the  Legislature  entitling  parties  or  others  to  copies  of  any  other 
portions  of  the  records  of  the  Civil  Courts  ;  but,  as  a  matter  of  practice,  copies  are 
usually  given  to  any  of  the  parties  who  may  apply  "ior  them.(5)  The  Calcutta 
High  Court  has,  however,  made  the  following  rules  on  the  subject : — (o)  A 
plaintiff  or  a  defendant,  who  has  appeared  to  the  suit,  is  entitled  at  any 
stage  of  the  suit  to  obtain  copies  of  the  records  of  the  suit,  including  exhibits, 
which  have  been  put  in  and  finally  accepted  by  the  Court  as  evidence.  A 
party  who  has  been  ordered  to  file  a  written  statement  is  not  entitled  to 
inspect  or  take  a  copy  of  a  written  statement  filed  by  another  party  until  he 
has  filed  his  own  ;  (b)  A  stranger  to  the  suit  may  after  decree  obtain,  as  of 
course,  copies  of  the  plaint,  written  statements,  affidavits  and  petitions  filed 


a*.  13. 14,61  (Pstento,  Designs  and  Trade-markg);  (1)  Chandi  Charan  v.  Boittab   Charan,  31  C., 

Act  XXV  of  1867,  s.  18  (Printing  Premea) ;  Acts  284,  293  (1903). 

V    of    1885  ;    XV   of   1872,   s.     79     (Christian  (2)  Taylor.  Ev.,  f  1483  j  Field,  Ev..  396,  397. 

Marriage);  XV  of  1865  (Parsi  Marriage)  ];  III    of  In  the  case  last  mentioned  in  the  preceding  note 

1872,  s.  14  (Marriage) ;  Act  VI  of  1886,  as.  7 — 9,  an  application  was  made  to  Conrt  in  the  sait 

3S  (Registration,  Births,  Deaths  and  Marriages);  calling  upon  the  Bank  of  Bengal  to  comply  with 

Aet  I  (B.  C.)  of  187tt  (Mohamedan  Marriage);  Act  an   order  of  Court. 

XXI  of  1860,  s.  19  (Societies) ;  Act  VI  of  1882,  (3)  In  matters  before  the  Calcutta  Small  Clause 

a*.  6S.  60,  255.  220,  68  (Companies) ;  57  &  58  Vic,  Court,  for  "  jodgmeat,"    read    "proceedings," 

c.  60,  as.  64.  239,  695  (2)  (Merchant  Shipping) ;  Sotifinttinn  of  the  18th  Feb.   1889. 

Act  Vn  of    1882,    s.    4    ( Povers-of- Attorney) ;  (4)  Act  XIV of  1882,  as.  217.  580;  as  to  certified 

Calcutta  High  Court  Rules,   R.  54  (Winding-up  copies    of    decrees  and  orders    in   execution   of 

«<    Company);  as   to  the  records  of  Courts,  t.  Privy  Council  decrees  and  orders;  v.  U>.,  610. 

(5)  Field.  Ey..  398. 
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in  the  suit,  and  may,  for  sufficient  reason  shown  to  the  satisfaction  of  the 
Court,  obtain  copies  of  any  such  document  before  decree  ;  (c)  A  stranger  to  the 
suit  may  also  obtain,  as  of  course,  copies  of  judgments,  decrees  or  orders  at  any 
time  after  they  have  been  passed  or  made ;  (4)  A  stranger  to  the  suit  has  no 
right  to  obtain  copies  of  exhibits  put  in  evidence  except  with  the  consent  of 
the  person  by  whom  they  were  produced.  (1) 

In  criminal  cases,  an  accused  person,  committed  under  the  Code  of  Criminal 
Procedure  to  the  High  Court  or  the  Court  of  Session,  is  entitled  to  a  copy  of 
the  charge,  free  of  all  expense  ;  and,  if  he  apply  within  a  reasonable  time,  to 
copies  of  the  deposition  ;  these  latter  copies  to  be  made  at  his  expense  unless  the 
Magistrate  see  fit  to  give  them  free  of  cost.  (2)  He  is  entitled  free  of  cost  to 
a  copy  of  the  evidence  of  any  witness  examined  by  a  Magistrate  (other  than  a 
Presidency  Magistrate)  after  commitment.(3)  Under  the  provisions  of  die 
undermentioned  8ection,(4)  "  on  the  application  of  the  accused  a  copy  of  the 
judgment,  or  when  he  so  desires,  a  translation  in  his  own  language,  if  practicable, 
or,  in  the  language  of  the  Court,  shall  be  given  to  him  without  delay.  Such  copy 
shall,  in  any  case  other  than  a  summons-case,  be  given  free  of  cost.  In  trials  by 
jury  in  a  Court  of  Session  a  copy  of  the  heads  .of  the  charge  to  the  jury  shall, 
on  the  application  of  the  accused,  be  given  to  him  without  delay  and  free  of  cost. 
And  ' '  if  any  person  affected  by  a  judgment  or  order  passed  by  a  Criminal  Coart 
desires  to  have  a  copy  of  the  Judge's  charge  to  the  jury  or  of  any  order  or  de- 
position or  other  part  of  the  record,  he  shall,  on  applying  for  such  copy,  be  fur- 
nished therewith  ;  provided  that  he  pay  for  the  same,  unless  the  Court  for  some 
special  reason,  thinks  fit  to  furnish  it  free  of  cost.  "(5)  A  previous  conviction  or 
acquittal  may  be  proved  in  addition  to  any  other  mode  provided  by  any  law 
for  the  time  being  in  force  (a)  by  an  extract  certified  under  the  hand  of  the  officer 
having  the  custody  of  the  records  of  the  Court  in  which  such  conviction  or  ac- 
quittal was  had  to  be  a  copy  of  the  sentence  or  order  ;  or  {b)  in  case  of  a  convic- 
tion either  by  a  certificate  signed  by  the  officer  in  charge  of  the  jail  in  which  the 
pimishment  or  any  part  thereof  was  inflicted,  or  by  production  of  the  warrant 
commitment  under  which  the  punishment  was  suffered — together  with,  in  each 
of  such  cases,  evidence  as  to  the  identity  of  the  accused  person  with  the  person 
so  convicted  or  acquitted.(6) 

Jjm'g**'  Private  documents  must  generally  be  proved  by  the  production  of  the 

Soonmenta.  i  riginals  coupled  with  evidence  of  their  handwriting,  signature,  or  execation, 
as  the  case  may  be.(7)  An  exception  to  this  rule  exists  tmdor  the  Act  in  the  case 
of  Wills  admitted  to  probate  in  British  India  which  may  be  proved  by  the  pro- 
bate. (8)  The  contents  of  public  documents  may  be  proved  either  by  the  pro- 
duction of  certified  copies(9)  under  section  77,  or  if  they  be  documents  of  the 
kind  mentioned  in  section  78,  by  the  various  modes  described  in  that  section. 
The  contents  of  private  documents  such  as  kobolas,  conveyances,  leases,  and  the 
like,  though  filed  in  a  Court  or  public  office  for  purposes  of  evidence  in  a  suit, 
are  not  provable  in  another  suit  by  means  of  certified  copies.(lO) 

The  word  '  may  '  in  section  77  is  used  only  as  denoting  another  mode  of 
proof  (optional  to  the  party)  than  the  ordinary  one,  namely,  the  production  of 

(1)  0«neral   Rules  and  Circular  Orders,    Part  (7)  Su  ss.  69,  61 — 73,  npra. 
IV,  Ch.  XV.  R.  1—4  (1891).  (8)  S.  91,  Exception  2,  poM. 

(2)  Or.  Pr.  Code,  sa.  210,  648.  (9)  It  ia  doubtful  whether  aa.  76  and  79  apply 

(3)  lb.,  a.  219.  to    copiee     given     before  the     paasing   of    the 

(4)  lb.,  a.  371.  Act;  Jakir  Ali  v.  Baj  Ckunder,  10    C    L.   B.. 

(5)  lb.,  a.   648.  476. 

(6)  Or.  Pr.  Code,  a.  611 ;  15m  alao  aa  to  certified  ( 10)  Hurukur  Mojoomdar  v.  Chwn  Majlm,  U 
oopiea  of  convictions,  Reg.  Ill  of  1827] ;  aa  to  W.  R.,  366  (1874);  aatothe  decision  iaSluimi* 
oSenoea  committed  by  European  British  subjects  Mahomtd  t.  Wtdgtbtrry,  10  B.  L.  R.,  kff.  31; 
in  Indian  Allied  States,  v.  ib.,  a.  189.  atUe ;  notes  to  ss.  74,  75. 
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the  original.     For  when  the  original  is  a  public  doctuuent  within  the  meaning 
of  section  74,  a  certified  copy  of  the  document,  but  no  other  kind  of  secondary 
avidence,  is  admisaible.(l)    So,  accordingly,  the  Privy  Council  rejected  a  docu- 
ment upon  the  record  of  a  previous  judicial  proceeding  which  purported  to  be 
an  sathenticated  copy  of  the  original  document,  but  was  not  certified  to  be  a  true 
cop7  as  required  by  section  76,  and  was  not  shown  to  ha ve  been  examined  by  any 
vitaeaa  with  the  original.(2)    This  last  provision,  however,  must  be  read  sub- 
ject to  the  provisions  of  sections  78  and  82,  jMtt,  and  the  last  paragraph  of  the 
second  section  ante.    Thus  by  virtue  of  the  provisions  contained  in  section  82, 
po«(,  a  foreign  and  colonial  document  may  be  proved  by  an  authenticated  copy 
within  the  meaning  of  14  and  15  Vic,  c.  99,  s.  7 ;  such  authenticated  copies  be- 
ing declared  by  the  statute  to  be  admissible  in  evidence  without  proof  of  seal, 
signature  or  judicial  character  of  the  person  making  such  signature.    Second- 
ary evidence,  therefore,  other  than  a  certified  copy,  is  admissible  both  in  the. 
eases  expressly  mentioned  by  this  Act  and  in  those  where  an  unrepealed  or  other 
Act  has  especially  enacted  that  such  other  evidence  shall  be  adnussible.(3) 
Section  79,  poH,  raises  a  presumption  of  genuineness  in  the  case  of  certified 
copies.    Proof  of  a  special  character  may  be  offered  as  to  the  official  documents 
wiuch  are  the  subiects  of  individual  mention  in  section  78.    In  connection  with 
the  third  clause  of  that  section  may  be  read  the  provisions  of  the  Documentary 
Bridence  Act,  1868,(4)  as  amendeid  by  the  Documentary  Evidence  Act,  1882,(5) 
which,  subject  to  any  law  that  may  be  from  time  to  time  made  by  the  Legis- 
lature of  any  British  Colony  or  Possession  (including  there  in  India),  is  declared  to 
beinforcein  every  such  ColonyandPossession.(6)    Astothe  fifth  clause  v.  on<«, 
>.  413,n.  1.    Fourth  and  sixth  Clauses  deal  with  foreign  public  documents.  (7) 
he  words  "  of  any  other  class, "in  the  sixth  clause  mean  "other  than  the  docu- 
ments mentioned  in  the  fourth  clause. ' '     Where  a  foreign  judgment  is  relied  on, 
the  production  of  the  judgment  duly  authenticated  is  presumptive  evidence 
that  the  Court  which  made  it  bad  competent  jurisdiction  unless  the  contrary 
appear  on  the  record  ;  but  such  presumption  may  be  removed  by  proving  the 
want  of  iarisdiotion.(8)  As  to  the  presumption  declared  by  the  Act  with  regard 
to  certified  copies  of  foreign  judicial  records,  gee  section  86,  post;  and  for  the  pre- 
anmption  as  to  documents  admissible  in  England  without  proof  of  seal  or 
signature,  see  section  82,  port.    See  also  Note  to  sections  74, 75,  ante. 


I 


(1)  S.  65,  anu  ;  the  provjeiona  of  which  ap- 
prtr  to  hare  been  overlooked  in  Norton.  Er., 
US. 

(2)  Krishna  KiOori  v.  KiJmri  Lai,  14  C,  486, 
491  (1887):  s.  c,  L.  R.,  14  I.  A.,  71. 

(S)  So  in  oaaea  governed  by  the  HerchMit  Ship- 
pmgAet.  1894  (S7  ft  S8  Vie..  0.  90,  ».  696),  eza- 
naed  copies  are  adminible  equally  with  certified 
tofiia.  The  difference  between  a  eertifitd  and  an 
fvtmintd  copy*  ia  that  the  former  ia  made  by  an 
oficial  vhoae  dnty  it  i«  to  famish  such  copies  to 
partiee  who  have  an  intereet  in  the  subject-matter, 
sod  a  right  to  apply   for  them,  on   payment  or 


otherwise ;  the  latter  are  those  which  any  private 
individual  makes  from  the  original  with  which 
having  himself  compared  it  by  examination,  he 
is  enabled  to  swear  that  it  is  a  true  copy.  Nor 
ton,  Ev..  268. 

(4)  31  ft  32  Vic,  c.  37. 

(8)  46  Vic,  c.  9. 

(6)  See  Taylor,  Ev..  {  1627  ;  Field.  Ev.. 
401—404. 

(7)  As  to  the  proof  of  foreign  judicial  records 
V.  s.  86,  vo^<  *i>d  s.  66.  anU ;  Uaranund  Rof 
V.  Sam  Oopal,  4  C.  W.  N.,  429  (1899). 

(8)  Civ.  Pr.  Code,  s.  13,  BtplaiMtion  VI. 
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PRESUMPTIONS  AS  TO  DOCUMENTS. 

When  a  documeut,  whether  private  or  public,  has  been  offered  in  evi- 
dence, certain  presumptions  may  arise  in  respect  of  it  which  are  enumerated 
in  the   following  sections  (79 — 90).    Those  presumptions,  however,    are  not 
conclusive.     An  inference  is  drawn  from  certain  facts  in  supersession  of  any 
other  mode  of  proof.    That  inference  may  be  one  which  the  Court  is  bound  to 
accept  as  proved  until  it  is  disproved  ;  in  this  case  it  is  said  that  the  Court 
' '  shall  presume  ;  "  or  the  inference  may  be  one  as  to  which  the  Court  is  at 
liberty  either  to  accept  it  as  proved  until  it  is  disproved,  or  to  call  for  proof  of 
it  in  the  first  instance  ;  in  this  case  it  is  said  that  the  Court   ' '  may  presume." 
All  that  the- law  does  for  this  last  class  of  inferences  is  to  allow  the  Court  to 
dispense  with   evidence  should  it  think  fit  to  do  so.     The  two  latter  class  of 
inferences  play  an  important  part  in  the  proof  of  documents.  Sections  79— 8&, 
and  section  89  provide  for  cases  in  which  the  Court  shall  presume  certain  facts 
about  documents  ;  sections  86 — 88,  90,   provide  for  cases  in  which  the  Coait 
may  presume  certain  things  about  them.    In  the  one  case  the  Court  is  bomul 
to  consider  the  presumption  as  proved  until  the  contrary  is  shown ;  on  ^ 
other,  the  Court  may,  if  it  pleases,  regard  the  presumption  as  proved  antil  the 
contrary  is  shown,  or  may  call  for  independent  proof  in  the  first  instanoa.(l) 
Many  classes  of  documents,  which  are  defined  in  the  Act,  are  presumed  to  be 
what  they  purport  to  be,  but  this  presumption  is  liable  to  be  rebutted.    Two 
sets    of   presumptions  will  sometimes  apply  to  the  same  document.    For 
instance,  what  purports  to  be  a  certified  copy  of  a  record  of  evidence  is  pro- 
duced.    It  must  by  section  76  be  presumed  to  be  an  accurate  copy  of  the  record 
of  evidence.     By  section  80  the  facts  stated  in  the  record  itself  as  to  the 
circumstances  under  which  it  was  taken,  e.g.,  that  it  was  read  over  to  the 
witness  in  a  language  which  he  understood  must  be  presumed  to   be  tme.(2^ 
All  the  following  sections  down  to  section  90  inclusive  are  iIlu8tration5  oU 
and  founded  upon,  the  principle  omnia  j)rtgsumunlur  rite  esse  acta.  (3)    The 
presumption  which  is  directed  to  be  raised  by  the  l««t-mentioned  section  is  of 
great  importance  in  obviating  the  effects  of  the  lapse  of  time  as  to  the  proof  of 
documents.     As  years   go  on,  the  witnesses  who  can  personally  speak  to  the 
attestation  or  execution  of  a  document,  or  to  the  handwriting  of  those  who  exe- 
cuted  or  attested  it,  gradually  die  out.     If  strict  proof  of  execution  or  hand- 
writing were  necessary,  it  would,  after  a  generation,  become  impossible  to  prove 
any  document.     On  the  other  hand,  there  is  some  reason  to  suppose  that  docn- 
ments,  of  which  people  take  care  for  a  long  series  of  years,  are  authentic.    The 
law  acts  upon  this  probability  and  provides  the  presumption  that  in  the  case  of 
document  proved  or  purporting  to  be  thirty  years  old,  and  produced  from 
proper  custody,  that  is  the  place  in  which,  the  care  of  the   person  with  whom, 
it  would  naturally  be,  the  Court  may  presume  that  the  signature  and  every 
other  part  of  such  a  document  is  in  the  handwriting  of  the  person  by  ^om 
it  purports  to  be  written,  and  that  it  was  duly  executed  and  attested  by  the 
persons  by  whom  it  purports  to  be  executed  and  atte8ted.(4)  This  sectios 
concludes  the  express  provisions  contained  in  the  Act  as  to  presumptions  in 
(he  case  of  documents,  but  other  presumptions  may  of  course  be  raiMd  under 
the  provisions  of  section  114,  as  is  indeed  indicated  by  ZtftMirateon  (t)  to  that 

(1)  Ouminghun,  Ev.,  45,  46  ;  »ee  oit«e,  notes  to  (3)  Norton,    Et.,    28a 

■•  ^  (4)  CnnniBghara,  Et.,  48,  40. 

(«)  Steph.  Introd.,  170,  176. 
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section,  according  to  whicli  the  Court  may  presume  that  when  a  document 
creating  an  obligation  is  in  the  hands  of  the  obligor,  the  obligation  has 
been  discharged,  though,  in  considering  whether  such  a  maxim  does  or  does 
not  apply  to  the  particular  case  before  it,  the  Court  will  also  have  regard  to 
such  facts  as  the  following,  viz.,  that  though  the  bond  is  in  the  possession  of  the 
obligor,  the  circumstances  of  the  case  are  such  that  he  may  have  stolen  it.(l) 
There  are  many  other  presumptions  as  to  documents,  known  to  English  law, 
for  which  no  express  provision  is  made  in  the  Act,  and  which,  therefore  can 
be  raised  only  under  the  general  provision  contained  in  section  114,  pott,{2) 
under  which  section  the  more  important  of  those  presumptions  will  be  found 
conndered. 

79.     The  Court  shall  presume  every  document  purporting  PrMump- 
to  be  a  certificate,  certified  copy  or  other  document,  which  sMuuae- 
is  by  law  declared    to   be  admissible    as   evidence    of    anySSSd  **^ 
particular  fact  and  which  purports  to   be    duly  certified  by  **"*•* 
any  ofl&cer  in  British  India,  or  by  any  officer  in  any  Native 
State  in  alliance  with  Her  Majesty,  who  is  duly  authorised 
thereto  by  the  Governor- General  in  Council,  to  be  genuine : 

Provided  that  such  document  is  substantially  in  the 
form  and  purports  to  be  executed  in  the  manner  directed 
by  law  in  that  behalf. 

The  Court  shall  also  presume  that  any  officer  by  whom 
any  such  document  purports  to  be  signed  or  certified,  held, 
when  he  signed  it,  the  official  character  which  he  claims  in 
such  paper.  (3) 

Principle. — Omnia  prcesumunlur  rite  esse  ada — a  maxim  of  peculiar  force 
-when  applied  to  o£Bc)al  acts  and  documents.  The  last  clause  of  the  section  is 
also  based  upon  the  above  quoted  maxim.  It  is  very  old  law  that  where  a 
person  acts  in  an  official  capacity,  it  shall  be  presumed  that  he  was  duly  ap- 
pointed, and  it  has  been  applied  to  a  great  variety  of  officers  and  illustrated  by 
many  cases.  For  it  cannot  be  supposed  that  any  man  would  venture  to 
intrude  himself  into  a  public  station  which  he  was  not  authorized  to  fill. 
See  Introduction,  ante,  and  note,  fott. 

t,  3  {"Omrt.")  88. 68.  Ol.  (1),  65.  Ols.  («).  it),  76.  77  (C«r- 

s.  4  ( 'SOuM  praum*.")  tifitd  eopUt.) 

u.  3  {'•Doeununt.")  •.  3  {"Xvidme*.") 

Norton,  Bv.,  260,  261 ;  Field,  Bv.,  401,  406  ;  Ti^lor,  Ev.,  1 171. 

OOHMBNTART. 

As  is  indicated  by  its  terms,  this  section  applies  only  to  oertifioateB,(4) ^SmoF o«r 
certified  copies,  or  other  dociunents  certified  by  officers  in  British  India,  or  by  tilled  oopies. 
duljf  autJumzed  officers  in  allied  Native  States.    Section  82,  jmst,  provides  for 
nmilar  presumptions  in  the  case  of  documents  of  a  like  character  certified  by 

(1)  S.   114,  ill.  (•),  fost.  476. 

(2)  Conningham,   Et.,   222.  (4)  e.  y.,  a  oertifloate  giren   b;   a  ragktermg 
(S)  It  ■»  doabtlnl  whethw  thi*  aeotion  w  appli-       officer  under  a.   80,   Aot  ni  of   1877 ;   and  att 

cable  to  copies  giTen   betore  the  paasing  of  the       O.  Pr.  Code,  a>.  467,  473,  611, 
Act ;    JaHr   AU  t.   Raj   OkuwUr.  10  C.  L.  R., 
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officers  other  than  those  specially  designated  in  this  section.  The  presump- 
tion that  the  document  itself  is  genuine  of  course  includes  the  presumption 
that  the  signature  and  the  seal,(l)  where  a  seal  is  used,  are  genume.(2)  The 
presumption  to  be  raised  by  the  section  is,  however,  made  subject  to  the 
proviso  that  the  document  is  substantially  in  the  form,  and  purports  to  be 
executed  in  the  manner  directed  by  law  in  that  behalf. 

This  section,  as  indeed  all  the  following  sections  down  to  section  90  in- 
clusive, is  an  illnstration  of,  and  is  founded  upon,  the  principle  omnia  rite 
esse  acta.  But  though  the  Courts  are  directed  to  draw  a  presumption  in  favour 
of  official  certificates,  it  is  not  a  conclusive  but  a  rebuttable  presumption.  It 
is  but  a  primd  fade  presumption,  and  if  the  certificate  or  certified  copy  be  not 
correct,  such  incorrectness  may  be  8hown.(3)  The  presumption  raised  by  the 
last  clause  also  is  a  presumption  which  shall  only  stand  cUmec  probatur  in  em- 
trarium — until  the  contrary  be  proved.(4)  And  when  a  public  officer  is  required 
by  law  to  be  appointed  in  writing,  and  it  is  shown  that  any  particular  person 
has  acted  as  such  officer,  the  writing  by  which  he  is  appointed  need  not  be 
proved.(5)  So  also  as  to  documents  admissible  in  England  without  proof  of 
seal  or  signature,  the  Court  shall  presume  that  the  person  signing  it  held,  at 
the  time  when  he  signed  it,  the  judicial  or  official  character  which  he  claim8.(6) 

tionaf^  80.     Whenever  any  document  is  produced  before  any 

^oSn^SdM  Court,  purporting  to  be  a  record  or  memorandum  of  the 
e^eu^  evidence,  or  of  any  part  of  the  evidence,  given  by  a  witness 
in  a  judicial  proceeding  or  before  any  officer  authorised  by 
law  to  take  such  evidence  or  to  be  a  statement  or  confession 
by  any  prisoner  or  accused  person,  taken  in  accordance  with 
law,  and  purporting  to  be  signed  by  any  Judge  or  Magistrate, 
or  by  any  such  officer  as  aforesaid,  the  Court  shall  presume- 
that  the  document  is  genuine ;  that  any  statements  as 
to  the  circumstances  under  which  it  was  taken,  purporting 
to  be  made  by  the  person  signing  it,  are  true,  and  that  such 
evidence,  statement  or  confession  was  duly  taken. 

Principle. — This  section  also  gives  legal  sanction  to  the  maxim  ' '  Omnia 
proesumuntur  rite  esse  acta,"  with  regard  to  documents  taken  in  the  course  of 
a  judicial  proceednig.(7)  When  a  deposition  or  confession  is  taken  by  a  public 
officer,  there  is  a  degree  of  publicity  and  solemnity  which  affords  a  sufficient 

fuarant«e  for  the  presumption  that  everything  was  formally,  correctly,  and 
onestly  done. (8)    See  Introduction,  ante,  and  Notes,  post. 

a.  3  ("  I>ocununt.")  <s.  24-30  {Con/e**U>n$.) 

«.  3  (*'  Court."  8.  33  {Bslevaney  of  dtpotitioru.) 

B.  3  ("  Svtd«ne«.")  b.  4    ("  Shall  prttumt.") 

OOMMBNTART. 

scopa  of  the         The  presumptions  to  be  raised  under  this  section(9)  which  deak  with  the 
oeetion.         subject  of  depositions  of  witnesses  and  confessions  of  prisoners  and  aocuwd 

(\)  Ste».  78,  anu.  (8)  s.  82.  pott. 

(2)  Field,  Et.,  404.  (7)  R_  ,.  Hron.  9  M..  284.  227  (189»V 

(8)  Norton.  Et..  260;  «»  s.  4,  ante.  (g)  Norton.  Et..  261.  262. 

(4)  Taylor,  Bt..  }  171;  Norton,  Et.,  260,  281.  (9)  Su  the  following  ca»«  M  to  tlie  Uw  prior 

(8)  S.  91.  Excep.  (1),  post.  ,0  the  Act:  R.  v.  FoHk  Bumu.  1  B.  U  B.,  A.  &• 
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persons  are  considerably  wider  than  those  under  section  79.  They  embrace  not 
only  the  genuineness  of  the  document,  but  that  it  was  duly  taken  and  given 
under  the  circumstances  recorded  therein.  This  section,  occurring  as  it  does  in 
that  part  of  the  Act  which  deals  not  with  relevancy  but  with  proof,  does  not 
render  admissible  any  particular  kind  of  evidence,  but  only  dispenses  with  the 
necessity  for  formal  proof  in  the  case  of  certain  documents  taken  in  accordance 
with  law,  raising  with  regard  to  documents  taken  in  the  course  of  a  judicial  pro- 
ceeding, the  presumption  that  all  acts  done  in  respect  thereof  have  been  rightly 
and  legally  done.(l)  The  law  allows  certain  presumptions  as  to  certain  docu- 
ments,  and  on  the  strength  of  these  presumptions  dispenses  with  the  necessity 
of  proving  by  direct  evidence  what  it  would  otherwise  be  necessary  to  prove.(2) 
As  already  observed, (3)  two  sets  of  presumptions  may  apply  to  the  same  docu- 
ment. For  instance,  what  purports  to  be  a  certified  copy  of  a  record  of  evi- 
dence is  produced.  It  must  by  section  79  be  presumed  to  be  an  accurate  copy 
of  the  record  of  evidence.  By  the  present  section  the  facts  stated  in  the  record 
itself  as  to  the  circumstances  under  which  it  was  taken,  e.g.,  that  it  was  read  over 
to  the  witness  in  a  language  which  he  understood  must  be  presumed  to  be  true. 
A«  to  the  relevancy  of  depositions,  tee  section  33,  ante,  and  note*  thereto. 

The  first  portion  of  the  section  only  refers  to  documents  produced  as  a  •■  Reoord  of 
record  of  evidence.  It  is  only  a  document  which  purports  to  be  a  reoord  or  •vt*«no«-" 
memorandum  of  the  evidence,ii)  or  any  part  of  the  evidence  given  by  a  witness 
in  a  judicial  proceeding  or  before  any  officer  authorized  by  law  to  take  such  evi- 
dence, with  regard  to  which  the  presumptions  prescribed  by  this  section  are  to  be 
made.  Statements,  therefore,  made  by  persons  to  police-officers  during  the 
coarse  of  a  police-enquiry  do  not  come  within  the  purview  of  this  section.  Chap- 
ter XrV  of  the  Criminal  Procedure  Code  deals  with  the  powers  of  investigation 
of  the  police.  A  police-officer  making  an  investigation  under  this  Chapter  may 
examine  witnesses  and  reduce  their  statements  into  writing.(5)  But  no  state- 
ment, other  than  a  dying  declaration,  made  by  any  person  to  a  police-officer  in 
the  conrse  of  an  investigation  under  this  Chapter  shall  be  used  as  evidence 
kg&inst  the  accused. (6)  Such  statements,  therefore,  are  not  and  cannot  have 
the  effect  of  deposition,  do  not  prove  themselves,  and  cannot  be  treated  as  evi- 
denc6.(7)  The  heading  of  a  deposition  descriptive  only  of  the  witness  forms 
no  part  of  the  evidence  given  by  him  on  solemn  affirmation. (8) 

The  document,  if  it  purports  to  be  a  statement  or  confession  by  any  prisoner  oonfes- 
or  accused  person,  must  have  been  taken  in   accordance  with  law.    As  to  the  bIod." 
provisions  of  the  Criminal  Procedure  Code  relating  to  the  recording  of  confes- 
nons,  v.  ante,  s.  24,  and  the  cases  cited  in  the  notes  to  that  section. 

The  section  only  raises  a  presumption  in  the  case  of  documents  taken  in  •.ja^uoi^ 
the  course  of  a  judicial  proceeding.     Therefore  statements  by  way  of  a  confession  prooeed- 
recorded  by  a  Magistrate  in  his  character  of  an  executive  officer,  there  being  no  "*' 
law  authorizing  the  taking  of  such  statements,  are  not  receivable  under  this 
wction(9)  V.  jiott.    As  to  statements  made  to  the  police,  v.  ante. 

The  statements  as  to  which  this  section  says  that  certain  presumptions  are  ^i^^^^,,  ^^ 
to  be  drawn  are  statements  or  confessions  taken  in  accordance  with  law.    This  aosordano* 
section  does  not  render  admissible  any  particular  kind  of  evidence,  but  only  ^***'  ^^ 

IJ  (I8M);   B.  T.  Jofm  Poly,  tl  W.  R.,  Cr.,   3«  (6)  Cr.  Pr.  Code,  ..  161. 

(I«M) ;  a.  V.  Miner   Sluilik,  M  W.   R.,  Cr.,  9  (6)  /».,  *.  162. 

"OTO).  (7)  RogkuniBingky.  A.,  9  C,   45S,  4S8(I882); 

(1)  ».  T  Firaii,  9  H..  224,  227   (1886).  ,.  c.,  11  C.  L.  R,  S69;  R.  v.BUaram  VUhal,  II  B., 

(2)  A.  T.Abieya.  I  B.,  219,  222(1876):  «e<,  for  657  (1887).  Thry  may,  however,  be  oaed  for 
«umple,  Budrtt  Loll  t.  Bhootu  Kkan,  2S  W.  R.,  the  purpose  of  rrfreehing  memory,  !<ee  «.  169, 
IJ4  (1876).  pot. 

(3)  Aim,  Introduction  to  n.  79—90  ;  Steph,  (8)  Magbulan  y.  Ahmad  Hotain,  26  A.,  1U8 
Utiod.,  170.  171.  (1903). 

(4)  Au  a.  3.  anil.  (»)  K.  v.    Viran.  9  M.  224,  227,  22^    (1886). 
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dispenses  with  the  necessity  for  formal  proof  in  the  case  of  certain  documents 
taken  in  accordance  with  law.  If  a  document  has  not  been  taken  in  accotd- 
ance  with  law,  section  80  does  not  operate  to  render  it  admissible.  The  section 
merely  gives  legal  sanction  to  the  maxim  "  Omnia  prcesumuntur  rite  ease  acta' 
with  regard  to  documents  taken  in  the  course  of  a  judicial  proceeding.(l)  So 
in  the  case  last  cited  it  was  contended  that  when  the  confessions  there  in  qnee- 
tion  were  taken  by  the  Deputy  Magistrate,  he  was  acting  not  under  the  Criminal 
Procedure  Code  but  under  the  provisions  of  the  MapUla  Act  (XX  of  1859); 
it  was,  however,  held  that  there  was  nothing  in  that  Act  authorizing  the  examin- 
ation of  a  suspected  person  or  the  taking  from  him  of  any  statement  or  confes- 
sion, and  that  though  such  a  cotuse  might  not  be  improper  but  even  advisable, 
this  section  did  not,  therefore,  apply.  The  Deputy  Magistrate  might  have  been 
acting  in  an  Executive  capacity  under  the  orders  of  the  District  Magistrate,  but 
the  statements  if  recorded  by  him  as  an  Executive  officer  were  not  receivable 
under  this  section. (2)  See  also  ante.  Note  to  s.  24  and  post.  As  to  the  manner 
in  which  evidence  should  be  taken  and  recorded  in  Civil  and  Criminal  Proceed- 
ings, see  Civil  Procedure  Code,  sections  179,  197,  63S,  650  ;  Criminal  Proce- 
dure Code,  sections  353 — 365.  As  to  confessions,  see  sections  24 — 30,  ante ; 
and  the  Criminal  Procedure  Code,  sections,  164,  364,  533, 

With  respect  to  these  presumptions,  firstly,  if  the  provisions  of  the  first 
ttoiM.  "  clause  of  the  section  are  fulfilled,  the  Court  must  in  all  cases  presume  thai  the  docu- 
ment is  genuine  ;  viz.,  that  it  is,  as  it  purports  to  be,  a  record  of  evidence  given 
or  of  a  confession  made,  and  that  the  signature  appended  is  that  of  the  Judge, 
Magistrate,  or  other  officer  by  whom  it  purports  to  be  signed.  This  presump- 
tion is,  however,  independent  of  the  others.  Thus,  it  may  well  be  that  the  docu- 
ment is  genuine  in  the  sense  abovementioned,  and  yet  it  may  not  have  been  duly 
taken  under  the  general  provisions  of  the  law  regulating  the  recording  of  de- 
positions and  confessions.  If  there  be  no  obligation  to  do  an  act,  and  it  is  not 
stated  upon  the  document  that  such  act  has  been  done,  there  may  be  a  pre- 
sumption of  genuineness  and  due  taking,  but  there  will  be  none  as  to  that  act 
having  been  done.  Thus,  before  the  deposition  of  a  medical  witness  taken  by  s 
committing  Magistrate  can,  under  section  509  of  the  Code  of  Criminal  Procedure, 
be  given  in  evidence  at  the  trial  before  the  Court  of  Session,  it  must  either  appear 
from  the  Magistrate's  record,  or  be  proved  by  the  evidence  of  witnesses  to  have 
been  taken  and  attested  by  the  Magistrate  in  the  presence  of  the  accused.  The 
Court  ought  not,  if  it  do  not  so  appear,  or  if  it  be  not  so  proved,  presume  either 
under  section  80  or  section  114,  ill.  (e)  of  this  Act,  that  the  deposition  was  so 
taken  and  attested.(3)  There  is  no  provision  in  the  Code  which  makes  the  at- 
testation of  the  deposition  by  the  Magistrate  in  the  presence  of  the  accused 
obligatory.  Unless  it  is  made  obligatory  the  concluding  words  of  this  section 
as  to  its  having  been  "  duly  taken  "  cannot  apply.  "Hie  document  may  be 
genuine  and  yet  not  attested  in  the  presence  of  the  accused  ;  and  if  there  b«  no 
obligation  to  so  attest  the  deposition,  the  statement  might  have  been  duly  taken 
though  not  so  attested. (4)  Though  this  section  will  not  be  of  assistance  in  a  case 
imder  section  509  of  the  Criminal  Procedure  Code  where  there  are  no  ' '  stAte- 
ments  as  to  the  circumstances  under  which  the  deposition  was  taken  purporting 
to  be  made  by  the  person  signing  it,"  yet  if  a  Magistrate  records  a  statement  at 
the  foot  of  the  deposition  to  the  effect  that  the  deposition  was  taken  in  the  pre- 
sence of  the  accused  and  was  attested  by  him,  the  Magistrate,  in  the  presence  of 
the  accused,  and  signs  such  statement,  the  Court  would  be  bound  to  presume 
that  such  statement  was  true  and  to  admit  the  deposition  under  section 
609    of  the    Criminal  Procedure   Code.(5)     It  there  be  no  such  statement. 


(1)  S.  T.  rirnit,  9  M.   224,  127,  228  (1886).  A.,  174,   177.  17S  (1887). 

(2)  lb.  (4)  R.  r.  PoKp  Siofh,  mtfn,  187. 

(3)  Kaehali  Ban  v.  A.,  18  C,  129  (1890) ;  A.  v.  (S)  Kaehali  Bari  v.  R.,  rapm.  133. 
AiViiiV,  9  A.,  720  (1887):  K.  v.  Pohp  Sivgh,  10 
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it  must  be  proved  in  such  a  case  aliunde  that  the  requirements  of  the  Code 
have  been  fulfilled. 

Secondly. — The  Court  must  presume  that  any  statements  as  to  the  cireum- 
stances  under  which  the  document  was  taken  purporting  to  be  made  by  the  person 
signing  it  are  true.  The  memorandum  e.ndorsed  upon  or  appended  to  the  record 
of  evidence  on  confession  is  to  be  taken  as  evidence  of  the  facts  stated  in  the 
memorandum  itself.(l)  Thus,  if  the  evidence  has  been  recorded  in  a  different 
language  from  that  in  which  the  witness  spoke,  the  Court  will  presume  that  the 
records  contain  the  equivalent  of  the  words  spoken  by  him,  if  from  the  memo- 
randum attached  to  the  deposition  it  appears  to  have  been  read  over  to  the 
witness  in  his  own  language  and  to  have  been  acknowledged  by  him  to  be 
correct.(2)  There  may  be  a  presumption  that  the  statements  as  to  the  circum- 
stances under  which  the  document  was  taken  are  true  and  none  as  to  the  docu- 
ment having  been  duly  taken  for  the  circumstances,  if  assumed  to  be  true,  may 
not  disclose  a  due  taking.O)  Such  statements  if  made  are  to  be  taken  as  true 
whether  or  not  there  is  any  obligation  either  to  do  the  acts  recorded  or  to 
make  a  record  of  them.(4) 

Thirdly. — The  document  must  be  presumed  to  have  been  duty  taken.  In 
certain  cases  the  document  will  not  be  presumed  to  have  been  ' '  duly  taken  ' ' 
unless  it  purports  to  give  all  the  facts  as  to  which  such  presumptions  is  to  be 
raised. (5)  In  the  case  last  cited  it  was  said  that  the  law  aUows  certain  presump- 
tions as  to  certain  documents  and  on  the  strength  of  these  presumptions  dis- 
Cnses  with  the  necessity  of  proving  by  direct  evidence  what  it  would  otherwise 
necessary  to  prove.  One  of  these  presumptions  relates  to  confessions.  This 
section  says  that,  such  confession  is  to  be  presumed  to  be  duly  taken.  But  as  a 
necessary  basis  for  this  presumption  the  document  must  purport  to  show 
•U  the  facts  of  which  it  would  otherwise  be  necessary  for  the  Court  to  be  satis- 
6^  by  direct  evidence  before  the  confession  could  be  used  against  the  accused. 
Those  facts  are,  firstly,  that  the  confession  was  accurately  taken  down  or  re- 
peated ;  secondly,  that  the  confession  was  taken  in  the  immediate  presence  of  a 
Magistrate  ;  thirdly,  that  no  inducement  had  been  held  out  to  the  accused.  If 
these  three  facts,  viz.,  the  accuracy  of  the  record,  the  presence  of  a  Magistrate, 
and  the  voluntary  natnre  of  the  confession,  would  otherwise  have  to  be  proved 
by  direct  evidence,  they  must  all  be  stated  on  the  face  of  the  document  before 
the  Court  can  draw  a  presumption  of  their  having  occurred  ;  and  these  are  the 
very  three  facts  which  are  stated  in  the  memorandum  and  certificate  men- 
tioned in  sections  164  and  364  of  the  Criminal  Procedure  Code.  If  therefore  such 
a  memorandum  and  certificate  in  the  terms  required  by  the  Code  be  not  at- 
tached to  the  confession  no  presumption  will  be  raised,  and  it  will  not  be  ad- 
missible in  evidence  .(6) 

In  other  cases,  however,  the  presiunption  of  due  taking  may  be  raised  in- 
dependently of  the  question  whether  tacts  are  expressly  stated  on  the  record 
wluch  may  form  the  basis  of  the  presumption.  (7) 


(I)  B.  T.  OoMwri,  22  W.  R.,  2  (1874) ;  R.  y.  wm  read  to  the  witoMS  in   HindiuUni,  which  he 

ItrntmruHin.  21  W.  R.  Cr.,  S  (1873);    Kaohali  andentood,    and    by    him  acknowledged   to  be 

ff«ri  T.  R.,  18  C,  129  (1890).  correct."     It  was   »eW    that  the    memorandum 

(t)  *.  T.  Qonovri,  22  W.  R.,  2  (1874) ;  R.  v.  Mvm-  wa»  evidence  of  the  facte   atated  in  the  memo- 

(•|C«M,23  W.  R.,  28(187fi).     In  the  former  oaae  random  iteelf    which  facts    themaelreo   afforded 

the  depoeilion  of  the  priaoner  had  been  taken  in  aome  eridenoe  that  the  tranalation  waa  correct. 

b^iah.     The    only    eridence   offered     for    the  (3)  R.    v.     .VinwrKrfrfiii,    21     W.    R.    Or.,    6 

pirpoee  of  aatiafyiDg  the  Court  that  this  depoai-  (1874). 

Uoa   represented  a  trae  bansUtion  of  the  words  (4)  Kachali  Hari  r.  R.,  18  ('.  129  (1880). 

wWcb    the    accused    person  actually     apoke    in  (S)  8.  r.  «Atvya.  1  B.,  219,  222  (1876). 

Hmdostaai  was  an  endorsement  or  memorandum  (6)  R.  v.  Shivya,  supra,  222. 

to  be  found  at  the  foot  of  the  deposition  signed  (7)  CH.  Budret  tail  t.  Bhoottt  Khan.26   W.  R., 

hj  the  Magistrate  in  these  worda:       The  above  134  (1876) ;    R.  v.  Samiappa.  16  M.,  63  (1891) : 
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The  distinction  between  these  cases  is  that  no  presumption  that  a  document 
is  duly  taken  can  arise  when,  on  the  face  of  the  document,  it  appears  that  it  hta 
not  been  duly  taken.(l)  Therefore  (a)  if  the  law  expressly  requires  a  statement 
of  the  circumstances  under  which  a  document  was  taken  to  be  recorded  and  ap- 
pended to  that  document,  (2)  there  will  be,  in  the  absence  of  such  statement  or  of 
a  perfect  statement,  no  presumption  of  due  taking.(3)  In  such  a  case  it  appean 
on  the  face  of  the  document  that  it  has  not  been  duly  taken  and  that  an  express 
statutory  provision  has  not  been  carried  out.  (b)  Where  the  law  oasts  no  obliga- 
tion upon  the  Magistrate  or  Judge  to  record  the  circumstances  under  which  a 
statement  was  made  and  taken,  it  will  be  presumed  that  the  statement  was 
' '  duly  taken,"  that  is,  that  all  the  conditions  required  by  law  have  been  fulfill- 
ed notwithstanding  that  the  document  does  not  purport  to  give  the  facts  as  to 
which  such  presumption  is  to  be  raised  :  for  when  the  law  creates  an  obli^- 
tion  to  take  a  statement  in  a  particular  manner  it  will  be  presumed  upon  tli« 
maxim  omnia  rite  acta  that  it  has  been  duly  taken. (4)  (c)  Unless  an  act  with 
regard  to  the  taking  of  a  statement  is  made  obligatory,  the  concluding  words  of 
the  section  as  to  the  statement  having  been  ' '  duly  taken  ' '  cannot  apply  to  raise 
a  presumption  of  the  act  having  been  done  ;  for,  if  the  act  be  not  obligatory,  it 
may  well  be  that  the  statement  may  have  been  duly  taken  and  yet  that  that 
particular  act  has  not  been  done. (5) 

One  of  the  presumptions  arising  under  this  section  is  that  the  witnessdid 
actually  say  what  is  recorded.  The  section  provides  inter  alia  that  the  Court 
shall  presume  that  the  evidence  was  duly  taken,  and  it  cannot  be  considered 
to  have  been  duly  taken  if  it  does  not  contain  what  the  witness  actually 
8tated.(6) 

The  presumptions  raised  by  this  section  are  applicable  in  the  case  of 
confessions  recorded  by  Magistrates  of  Native  States  .(7)  All  the  presumptiona 
are  rebuttable  ;(8)  thus  a  person  who  qnestioos  the  accuracy  of    the  record 


n.  T.  Pokp  SintK  10  A.  174  (1887);  Jt.  t.  riran, 
6  M.,  224  (1886).  The  case,  howerer,  of  R.  t. 
Nmturuddin,  21  W.  R.  Cr.  S  (1874),  does  not 
appear  to  be  jn  conformity  with  the  text  or  the 
words  of  the  section,  bat  the  grounds  of  the  deci- 
sion in  this  case  are  not  at  »U  clear.  A  statement 
of  a  witness  in  the  shape  of  a  former  depositon 
can  only  be  used  as  evidence  against  an  accused 
person  if  it  was  duly  taken  in  his  presence  before 
the  Committing  Magistrate  (Cr.  Pr.  Code,  s. 
288).  In  this  case,  b  document  purporting 
to  be  the  deposition  of  a  witness  made  before  a 
Magistrate  appeared  on  the  record,  but  there  was 
DO  evidence  to  prove  that  the  document  exhibited 
evidence  of  this  witness  duly  taken  by  the 
committing  Magistrate  in  the  presence  of  any  of 
the  persons  who  were  tried  in  the  Sessions  Court 
and  against  whom  it  was  used.  The  Court 
observed  that  a  certificate  was,  no  doubt,  append- 
ed to  it,  initialled  by  some  person,  and  on  the 
supposition  that  this  person  was  a  Magistrate 
that  oertifioate  would  under  this  section  afford 
primA  facit  evidence  of  the  circumstances  men- 
tioned in  it  relative  to  the  taking  of  the  statement. 
But  this  certificate  was  merely  in  these  words — 
"  Read  to  deponent  and  admitted  correct,"  and 
did  not  give  any  of  the  facts  necessary  to  render  a 
deposition  admissible  under  s.  288  of  the  Criminal 
Procedure  Code.     It  was  held,  therefore,  that  the 


presumption  of  due  taking  could  not  be  nuted 
under  this  section.  Bots.  353of  theCodereqiins 
all  evidence  (except  when  otherwise  pnvidsd) 
to  be  taken  in  the  presence  of  the  accused,  iai 
though  there  was  no  evidence  in  the  case  tv  (Imw 
that  the  deposition  hod  been  so  token,  thi»  fwe- 
tion  should,  it  would  seem,  have  dispensed  witfc 
the  necessity  of  such  proof.  The  statemnit  ia 
the  Magistrate's  certificate  was  a  complete  M*t^ 
ment  required  by  law  for  the  purpose  of  aScetJBg 
the  witnett  himself  and  had  nothing  to  do  with 
any  possible  future  use  of  the  deposition  sgsitrt 
the  pritontr. 

(1)  See  A.  V.  Ftran,  supra,  240. 

(2)  As  in  cases  under  ss.  IS4,  M4  of  the 
Criminal  Procedure  Code. 

(3)  S.  V.  Shivya,  1  B.,  222  (1876). 

(4)  Bee  cases  cited,  ante,  in  noU  (7),  p.  423. 
(6)  R.    V.    Pokp   ainfk.  10  A.,  174.    177,   I7» 

(1887),  V.  ante. 

(6)  R.  V.  Samiappa,  IS  M..  63,66  (1891).  IV 
case  of  R.  v.  Fatik  Bimm*,  1  B.  L.  R.,  A.  O..  11 
(1868),  is  now  of  no  authority,  the  deciiion  hav- 
ing been  given  before  this  Act  and  based  npos  tiir 
ground  of  the  non-existence  of  «iy  geaersJ  pi«- 
vision  of  the  law  such  as  is  enacted  by  thf  prewst 
section. 

(7)  R.  V.  Sunder  Singk,  12  A.,  Sil6  (IHtU). 

(8)  See  s.    4,  definition  of  "  shall  fttmmt." 
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will  be  at  liberty  to  give  evidence  to  show  that  the  statements  made  and 
language  used  have  not  been  accurately  recorded.  Witnesses  confronted  by 
their  former  depositions  often  swear  that  they  were  never  explained  to  them 
before  signature  or  that  what  they  said  has  not  been  correctly  taken  down.(l) 
Where  a  witness  when  examined  before  the  Sessions  Court  and  asked  about  his 
deposition  taken  before  the  Committing  Magistrate  denied  that  it  was  the 
deposition  made  by  him,  it  was  said  that  the  presumption  allowed  by  this  section 
could  not  be  made.(2)  It  is  conceived,  however,  that  in  such  cases  the  pre- 
sumption may  still  be  operative  notwithstanding  the  statement  of  the  witness  ; 
for  though  such  a  statement  is  given  on  oath,  and  affords  xotne  evidence 
against  the  presumption,  still  the  Court  may  consider  the  fact  to  which  the  pre- 
sumption relates  not  "  disproved,  "  and  that  the  deposition  was  in  fact  duly 
taken.O) 

Evidence  must  be  given  of  the  identity  of  the  person  making  the  deposition,  identity  of 
for  there  is,  of  course,  no  presumption  as  to  such  raised  by  the  section.  A  deposi-  ^Stfng 
tion  given  by  a  person  is  not  admissible  in  evidence  against  him  in  a  subsequent  statement, 
proceeding   without  its  first  being  proved  that  he  was  the  person  who  was 
examined  and  gave  the  deposition.   Thus,  a  pardon  was  tendered  to  an  accused 
and  his  evidence  was  recorded  by  the  Magistrate.    Subsequently,  the  pardon 
wasrevokedandhewasputonhistrialbeforetheSessions  Judge  along  with  the 
other  accused-     At  the  trial  the  deposition  given  by  him  before  the  Magistrate 
was  put  in  and  used  in  evidence  against  him(4)  without  any  proof  being  given 
tliat  he  was  the  person  who  was  examined  as  a  witness  before  the  Magistrate.     It 
was  kdd  that  the  deposition  was  inadmissible  without  proof  being  given  as  to 
the  identity  of  the  accused  with  the  person  who  was  examined  as  a  witness 
before  the  Magistrate. (5) 

81.     The  Court  shall  presume  the  genuineness  of  every  presump- 
document    purporting    to    be    the   London  Gazette    or  the  ouette^ 
Gazette  of  India,  or  the   Government   Gazette  of  any  Local  Sw'era. 
Government,  or  of  any  colony,  dependency  or  possession  of  SrferiSi^**" 
the  British  Crown,    or  to  be  a   newspaper  or  journal,  or  to  SSerdoSu- 
be  a  copy  of  a  private  Act   of  Parliament   printed   by  the  '"•°*" 
Queen's    Printer,   and  of  every  document  purporting    to  be 
a  document  directed  by  any  law  to  be  kept  by  any  person,  if 
8uch  document  is  kept  substantially  in  the  form  required  by 
law  and  is  produced  from  proper  custody. 

Principle. — Omnia  prcesutnuntur  rile  ease  acta,  the  documents  mentioned 
are  official  documents  or  in  the  nature  of  such.    See  Introduction  ante. 

*.    3  ("  CovTt.")  ».  57,  C).  (2)  (Judicial  notics  of  Acts.) 

*.    4  ("fflkaUprMHffiK.")  8.  3S  {Entri«t  in  public  record*.) 

n.    S  i  ' DoeumaiU.")  b.  BO  iDefinaion<if" proper etutody.") 
K  37  (JUUeancn  of  ttat»nunU  in  OatttU*.) 


(1)  Norton,  Br..  262.  in   whirh  raw,  of  rourae,  no  presumption  would 

(t)  R.  V.  Xu/uuruHin,  21  \V.     R.,  (>.,  .5  (1873).  «ri«e  until  that  was  proved  :  v.  poM. 

Thr  (round  of  thiK  ruling  and  the  exact  nature  of  (3)     Srt    t.     3,     antt,     definition      of     "ili«. 

the  dniia!  oiad«  by  the  witness  do  not  appear  proved." 

in   the    report  ;    possibly   there  may  have  l)een  (4)  Set  Cr.  Pr.  Code,  ».  339. 

•  'lue^ion  a»  to   the   identity  of  the    d  •po-'-nt,  (•%)  R.  v.  Purga  Sonar.  11  ('..  .580  (1885). 
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OOMMBNTART. 

Oazettee,  The  presumption  effects  a  prima  fade  inference  of  genoinenesa  which  may 

private  be  rebutted. (1)    See  as  to  the  relevancy  of  statements  made   in  notifications 

doBoi^nta  appearing  in  the  Gazette,  section  37,  ante,  and  as  to  notifications  in  the  Graiettes 
direotad  by  of  the  appointment  of  public  officers,  section  57,  seventh  clause,  anie.(2)  All 
k^t^  ^^  public  Acts  are  the  subject  of  judicial  notice  as  are  also  all  local  and  personal  Acts 
directed  by  Parliament  to  be  judicially  noticed. (3)  The  last  part  of  the  sectira 
refers  to  and  includes  the  documents  mentioned  in  section  35,  ante,  and  most 
of  which  are  declared  to  be  public  documents  by  section  74.  As  to  the  meaning 
of  "  proper  custody  "  reference  should  be  made  to  the  ExjUanation  to  section 
90,  fost,  which  is  declared  by  that  section  to  apply  also  to  this.  According  to 
that  Explanation  document*  are  said  to  be  in  proper  custody  if  they  are  in  the 
place  in  which,  and  under  the  care  of  the  person  with  whom,  they  would  natur- 
ally be  ;  but  no  custody  is  improper,  if  it  is  proved  to  have  had  a  legitimate 
origin,  or  if  the  circumstances  of  the  case  are  such  as  to  render  such  an  oripn 
probable. 

presump-  82.  When  any  document  is  produced  before  any  Court, 

dorament     purporting  to  be  a  document  which,  by  the  law  in  force  for 
in^cowad  the  time  being  in  England  or  Ireland,  would  be  admissible 
^S^'of  seal  in  proof  of  any  particular  in  any  Court  of  Justice  in  England 
tuSf"*"       or  Ireland,  without  proof  of  the  seal  or  stamp    or  signature 
authenticating  it,    or   of   the   judicial  or   official  character 
claimed   by   the   person   by  whom  it  purports  to  be  signed, 
the  Court  shall  presume  that  such  seal,  stamp  or  signature  is 
genuine,  and  that  the  person  signing  it  held,  at  the  timewhcu 
he  signed  it,  the  judicial  or  official  character  which  he  claims, 
and  the  document  shall  be  admissible  for  the  same  pur- 
pose for  which  it  would  be  admissible  in  England  or  Ireland. (4) 

Piinoiple. — See  Introduction,  ante,  and  not«s,  post. 

9.  3  {" Doemntnt.")  a.  3  ("Court.")  ».  4  {" ShaU prsmme.'') 

8  4  9  Vic,  C»p.  113.  8.  1 ;  14  ft  15  Vic.  Cap.  99,  8S.  9-11,  14  ;  Steph.  1%.,  Arte.  79,90 ; 
WiUa,  Ev.,  288— 310 ;  Taylor,  Ev.,  gS  7, 8,  ISOO,  1597,  1599  A.,  1600.  1001,  pp.  1055-1061. 
1064-1070 ;  Phipaon,  Ev.,  Srd  Ed.,  478;  Roaooe,  N.  P.  Ev..  96—102. 

OOMMBNTART. 

Docoments  This  section  which  reproduces  the  provisions  of  the  9th  and  10th  sections  of 

in^^iud  1^  ^  1^  ^i^->  ^^P-  ^^'  '^  statute  making  certain  documents  admissible  thmughout 
or  befajid  the  Queen's  Dominion8(5)  lays  down  a  rule  both  of  presumption  and  admissibi- 
proofofseai,  lity  with  regard  to  the  documents  therein  mentioned.  The  Court  most  pie- 
u^^  of^  sume  (a)  that  the  seal  or  stamp  or  signature  is  genuine. ;  and  (6)  that  the  penon 
official  char-  signing  the  document  held  at  the  time  when  he  signed  it,  the  judicial  or  official 
*"**'"  character  which  he  claims.    But  over  and  beyond  such  presumptions,  which 

are  the  proper  subject-matter  of  this  portion  of  the  Act,  the  section  further 
enacts  that  the  document  shall  be  admissible  in  India  for  the  same  ptirpoee  for 


(1)  a.  4,  anU,  "  shall  presume."  (3)  S.  67,  cL  (2);  »nd  tternUt,  notes  an  tbst 

(2)  Seep.  343  anie;  as  to proolamatioiu,  orders,  otause. 

and  regulations  contained  in  the  London  QatttU,  (4)  Bee  14  &  16  Vic,  Cap.  W.  m.    9 — II.   aa4 

tee  s.  78,  cl.  3  ;  and  as  to  the  King's  Printer,  46  poH,  notes  to  this  section. 

Vic,  0.  9,  H  2,  4.  (5)  Steph.  Dig.,  Art.  80. 
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which  it  would  be  admissible  in  England  or  Ireland.  As  the  documents 
which  are  the  subject-matter  of  the  section  are  documents  admissible  in 
England  without  proof  of  8eal,(l)  stamp  or  signature,  it  is  necessary  shortly 
to  consider  the  provisions  of  the  abovementioned  statute  and  the  English  law 
anterior  thereto  in  respect  of  the  proof  of  documents  of  a  public  character. 

At  common  law  when  a  document  was  of  such  character  that  its  preserva- 
tion and  settled  custody  was  of  concern  to  the  public  at  large,  or  to  a  consider- 
able section  of  the  public,  the  production  of  the  original  was  generally  either 
excused  or  disapproved  of  by  the  Court,  and  the  document  was  admitted  to  proof 
by  means  of  a  copy.  The  ordinary  mode  of  proof  of  such  documents  was  by 
means  of  an  examined  copy,  that  is,  a  copy  taken  on  behalf  of  the  party, 
generally  by  some  clerk  or  other  private  person  who  produced  it  in  the  witness- 
box  and  proved  that  he  had  examined  it  with  the  original  and  that  it  was 
correct.  It  was,  however,  a  matter  of  doubt  what  evidence,  if  any,  it  was 
necessary  in  such  case  to  give  of  the  original,  but  it  seems  that,  whereas  judicial 
notice  would  be  taken  of  the  existence,  authenticity  and  custody  of  those 
of  wide  public  importance,  such  as  the  joumsls  of  the  Houses  of  Parliament, 
some  evidence  would  be  necessary  on  these  points  with  regard  to  documents  of 
less  notoriety  such  as  the  rolls  of  a  manor  Court.  In  cases  of  the  latter  descrip- 
tion the  witness  who  proved  the  examined  copy  or  some  other  person  would 
ordinarily  give  some  evidence  to  verify  the  original  document.  In  order  to 
put  the  admissibility  of  copies  of  public  documents  on  a  clearer  and  more 
settled  footing  Lord  Brougham's  Act  14  and  15  Vic,  Cap;  99,  by  section  14 
enacted  that : — 

Whenever  any  book  or  other  document  ia  of  such  a  public  nature  as  to  be  admissible  in 
eridenoe  on  its  mere  production  from  the  proper  custody,  and  no  statute  exists  which  renders 
its  contents  provable  by  means  of  a  copy,  any  copy  thei-eof  or  extract  therefrom  shall  be  ad- 
missible in  evidence  in  any  Court  of  Justice  or  before  any  person  now  or  hereafter  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive  and  examine  evidence  provided  it  be 
proved  to  be  an  examined  copy  or  extract,  or  provided  it  purports  to  be  signed  and  certified 
as  a  tnie  oopy  or  extract  by  the  officer  to  whose  custody  the  orifrinal  is  entrusted,  and  which 
oiBoer  ia  hereby  required  to  furnish  such  certified  copy  or  extract  to  any  person  apply- 
ing at  a  reaonable  time  for  the  same,  upon  payment  of  a  reasonable  anra  of  the  same,  not  ex- 
ceeding four  pence  for  every  folio  of  ninety  words. 

It  will  be  observed  that  this  section  does  not  define  what  is  intended  by  the 
words  "  of  such  a  public  nature  as  to  be  admissible  in  evidence,  on  its  mere 
production  from  the  proper  custody  ;"  and  it  is  doubtful  whether  this  descrip- 
tion would  be  held  to  comprise  the  rolls  of  manor  Courts  or  any  others  which 
ordinarily  require  some  verification  as  abovementioned.(2)  This  section  of  Lord 
Brougham's  Act  refers  only  to  such  documents  as  are  not  provable  by  means  of 
copies  under  any  other  statutable  provision.  But  there  are  many  registers  and 
documents,  certified  copies  of  which  are  receivable  in  evidence  by  virtue  of  some 
special  enactment  having  special  reference  to  them.(3)  Before  this  general  Act 
several  statutes  had  enacted  provisions  with  regard  to  the  proof  of  particular 
public  documents  by  means  of  certified  and  other  copies,  and  various  docu- 
ments were  made  by  them  receivable  in  evidence  of  certain  particulars,  pro- 
vided they  were  authenticated  in  the  manner  prescribed  by  such  statutes,  but 
in  consequence  of  the  omission  of  any  provisions  dispensing  with  the  proof  of  the 
genuineness  of  such  copies,  the  beneficial  effect  of  the  enactments  was  much 
duninished.  In  order  to  remove  this  inconvenience,  the  statute  8  and  9  Vic, 
Cap.  113,  by  section  1  enacted  that(4) : — 


(I)  As  to  the  seals  of  wliioh    Rnglish  Courto  (3)  Taylor,  Ev.,  f  1601,    where    some  of  the 

*»ie  judicial   notice,  see  anit,  »,  67,  cl.  6  ond  principicR  of  thene  registers  are  enumerated. 

t*m  «Q  that  clause.  (4)  This  Act  which  is  known  iw  •  •  The  Uocu- 

(i|  Wills,  Ev.,  288—280.  mentary  Kvidence  Act,  1848,"  docs  not  extend 
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Whenever  by  any  Act  now  in  force  or  hereafter  to  be  in  force  any  certificate,  official  or  ■ 
public  docament,  or  document  or  proceeding  of  any  corporation  of  joint  atock  or  oUier  com-  I 
pany,  or  any  certified  copy  of  any  document,  by  elaw,  entry  in  any  register  or  other  book  or 
of  any  other  proceeding,  shall  be  receivable  in  evidence  of  any  particular  in  any  Court  of 
Justice,  or  before  any  legal  tribunal,  or  either  House  of  Parliament,  or  any  committee  of 
either  house  or  in  any  judicial  proceeding,  the  same  shall  respectively  be  admitted  in  evidence 
provided  they  respectively  purport  to  be  sealed  or  impressed  with  a  stamp,  or  sealed  and 
signed,  or  signed  alone,  as  required,  or  impressed ,  or  impressed  with  a  stamp  and  signed, 
as  directed  by  the  respective  Acts  made,  or  to  be  hereafter  made,  without  any  proof  of  the  seal 
or  stamp,  wbri-e  a  seal  or  stamp  is  necessary,  or  of  the  signature  or  of  the  official  character 
of  the  person  appearing  to  have  signed  tlie  same  and  without  any  further  proof  thereof  in 
every  case  in  which  the  original  record  could  have  been  received  in  evidence. 

The  general  result  of  these  two  statutes  therefore  seems  to  be  this,  that 
save  where  some  special  statutory  provision  exists  as  to  the  mode  of  proof  of  a 
public  document,  the  froof  of  an  examined  copy,  or  the  mere  production  in  court 
of  a  copy  purporting  to  be  certified  by  a  person  purporting  to  have  the  due 
custody  of  the  original,  will  be  sufficient  ■pritnd  facie  proof  of  a  public  document, 
except  in  the  cases  where  verification  of  the  original  was  necessary  by  the 
common  law  before  an  examined  copy  could  be  given  in  evidence.(l)  Where 
therefore  either  under  the  provisions  of  some  special  enactment,  a  certificate, 
certified  copy  or  other  document,  or  under  the  general  provisions  of  14  and 
16  Vic,  Cap.  99,  section  14,  a  certified  copy  is  admissible  in  proof  of  any 
particular,  provided  they  are  respectively  authenticated  in  the  manner  pre- 
scribed, they  will  be  so  admissible,  if  they  purport  to  be  so  authenticated, 
without  proof  of  the  seal,  stamp,  signature  and  official  character  of  the  person 
appearing  to  have  signed  the  same.  Where  in  short  a  particular  is  provable  by 
an  authenticated  document,  the  Act  dispenses  with  proof  of  authentication. 

Besides  the  section  referred  to.  Lord  Brougham's  Act  of  1851  (14  and  15 
Vic,  Cap.  99)  contains  several  clauses  which  greatly  facilitate  the  proof  of 
English  documents  in  Ireland,  of  Irish  documents  in  England  and  of  En^sb 
and  Irish  documents  in  the  Colonies.    Thus  it  enact8(2)  that : — 

Every  document,  which,  by  any  law  now  in  force  or  hereafter  to  be  in  force,  is,  or  ihall 
bo,  admissible  in  evidence  of  any  particular  in  any  Court  of  justice  in  England  or  Waks, 
without  proof  of  the  seal,  or  stamp,  or  signature,  authenticating  the  same,  or  of  the  judi- 
cial or  official  character  of  the  person  appearing  to  have  signed  the  same,  shall  be  admitted 
in  evidence  to  the  same  extent,  and  for  the  same  purposes,  in  any  Court  of  justice  in 
Ireland,  or  before  any  person  having  in  Ireland,  by  law  or  by  consent  of  parties,  authority 
to  hear,  receive  and  examine  evidence,  without  proof  of  the  seal,  or  stamp,  or  signatare, 
authenticating  the  same,  or  of  the  judicial  or  official  character  of  the  person  appearing  to 
have  signed  the  same. 

It  also  enacts  (3)  that : — 

Every  document,  which,  by  any  law  now  in  force  or  hereafter  to  be  in  force,  is,  or  Mi 
be,  admissible  in  evidence  of  any  particular  in  any  Court  of  justice  in  Ireland,  without 
proof  of  the  seal,  or  stamp,  or  signature,  authenticating  the  same,  or  of  the  jadidal  or 

to  Scotland ;   «e    Taylor,  Ev.,    p.     1007.      The  any   stamp,   seal   or    siguatare   rcqoind  for  its 

effect  of  this    statute  has   been   thus    concisely  authentirstion    or  of  the    official    chanct«r  sf 

stated :— It  is   provided   by  many  statutes  that  the    person    who    appears   to    have    ngned   it 

various  certi6ed  copies  and  other  documents  are  Steph.  Dig.,   Art.  79 

receivable    in    evidence    of    cerUin    particulars,  (I)  Wills,  Ev.,  290,  291  ;  in  the  Apfodii  i, 

provided  they  are   authenticated  in  the  manner  to  whioh  is  given  a  tabular  list  of  soow  of  ti* 

provided  by  such  statutes.     Whenever  by  virtue  public  documents  in  moat  frequent  use  and  tkit 

of  any  such  provisio:!  any  such  certified  copy  or  mode  of  proof. 

other  document  as   aforesaid   is  receivable,  it  is  (2)  S.  9. 

admiasible  if  it   purports  to  be  authenticated  in  (3)  Ss.  9,  10. 

the  manner  prescribed   by  law  without  proof  of 
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official  character  of  the  person  appearing  to  have  sisned  the  same,  shall  be  admitted  in  evi- 
dence to  the  same  extent  and  for  the  same  purpoae  in  any  Court  of  juHtice  in  England  or 
Wales,  or  before  any  person  liiivtng  in  England  and  Wales  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive  and  examine  evidence,  without  proof  of  the  seal,  or  stamp,  or 
Rignatarr,  authenticating  the  same,  or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same. 

It  farther  enacts  (1)  that  :— 

Every  document,  which,  by  any  law  now  in  force  or  hereafter  to  be  in  force,  is,  or  shall 
be,  admissible  in  evidence  of  any  particular  in  any  Conrt  of  justice  in  England  or  Wales  or 
Ireland,  without  proof  of  the  seal,  or  stamp,  or  signature,  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  the  person  appearing  to  have  signed  the  same,  shall  be  ad- 
mitted in  evidence  to  the  same  extent  and  for  the  same  purposes  in  any  Conrt  of  justice  of 
any  of  the  British  colonies,  or  before  any  person  having  in  any  of  such  colonies  by  law  or 
consent  of  parties,  authority  to  hear,  receive  and  examine  evidence,  without  proof  of  the  seal 
or  stamp,  or  signature,  authenticating  the  same,  or  of  the  judicial  or  official  character  of  the 
person  appearing  to  have  signed  the  same. 

As  already  observed,  the  present  section  reproduces  the  provisions  of  the  9th 
and  10th  sections  of  this  statute.  The  eleventh  section  already  cited  which  con- 
tains similar  provisions  rendering  admissible  to  the  same  extent  and  for  the  same 
purpose  in  the  British  colonies  (including  thereby  India)(2)  without  proof  of  seal, 
etc.,  such  documents  as  are  so  admissible  in  England,  Ireland,  or  Wales,  as  also 
so  much  of  the  19th  section  as  relates  to  British  India  are  repealed  by  the  second 
section  and  the  Schedule  of  this  Act,  as  also  by  the  Statute  Law  Revision  Act 
of  1875,  and  in  lieu  thereof  the  provisions  of  the  present  section  are  substituted. 

Even  if  practicable  it  would  unduly  lengthen  the  Note  to  this  section, 
which  is  itself  not  of  frequent  applicability  to  enumerate  the  particular  docu- 
ments which  are  in  England  admissible  without  proof  of  authentication.  It 
will  be  necessary,  as  the  occasion  arises,  to  refer  either  to  the  English  text- books 
on  evideiice(3)  which  mention  a  large  number  of  these  documents,  or  if  the 
document  in  question  be  not  there  found,  to  the  statutes  dealing  with  the 
subject,  or,  if  none,  to  the  general  statutes  14  &  15  Vic,  Cap.  99,  section  14, 
abovementioned.  The  following  are  some  of  the  documents  which  in  England 
can  be  proved  by  certified  copies  and  which  are  of  like  occurrence  in 
Indian  Courts  .—Birth,  Marriage  or  Death  Registers  (6  &  7  Will.  IV.,  Cap.  86, 
as  amended  by  37  &  38  Vic,  Cap.  88,  §§  32,  38,  35),  and  other  similar 
Registers  mentioned  in  Taylor,  Ev.,  pp.  1056,  1057 ;  certain  documents  relating 
to  Companies  (8  &  9  Vic,  Cap.  16,  §  40 ;  25  &  26  Vic,  Cap.  89,  §§  61,  174,  rr. 
4,  5,  8  ;  40  &  41  Vic,  Cap.  26,  §  6) ;  Copyright  Registers  (5  &  6  Vic,  Cap.  45, 
§  11 ;  7  &  8  Vic,  Cap.  12,  §  8  ;  25  &  26  Vic,  Cap.  68,  §§  4,  5) ;  Orders  in 
Lunacy  (53  Vic,  Cap.  5,§§  144,  152  ;  Lunacy  Orders,  1883,  Order  CIX) ;  News- 
papers Proprietors'  Register  (44  &  45  Vic,  Cap.  60,  §  15) ;  Patent  Office 
Registers  (46  &  47  Vic,  Cap.  57,  §§  89,  100) ;  Registers  and  other  Documents 
under  the  Merchant  Shipping  Act,  1894  (57  &  58  Vic,  Cap.  60  ;  see  Taylor,  Ev., 
pp.  1060,  1061).  The  best  mode  of  proof  of  official  registers  and  other  public 
documents  is  by  producing  the  books  or  documents  themselves  and  showing 
that  they  come  from  the  proper  repository.  And  in  some  cases,  moreover, 
this  is  the  only  legitimate  mode  of  proof.(4)    Other  documents  are  provable 

(1)  8.  II   repealed  by  this  Act:  Me   s.  2  ttod       fuot  note  to  f   1601  and  pp.   1064—1070;  Roscoe, 
tdhedule,  and  fotl.  N.  P.  Ev.,  96—102.     For  a  list  of  some  of  the. 

(2)  S.  19,  principal     public     documents    which     may    be 
(J)  Bee  Phipaon.   Ev.,   3rd    Ed.,    478  ;  Wills,       proved  under  ».  14  of  14  A  15  Vic,  Cap.  99 ;  ete 

Bv.,  288—310 ;  Steph.  Dig.,  ArU.  73—84.     For  Taylor,  Ev.,  f}  I899A,  1600;  Roscoe,  N.  P.  Ev., 

a  list  of  the  various  Statutes  referred  to  by  8  ft  9  101,   120. 

Vie..  Cap.  113,  making  certified  copies   of  docn-  (4)  Taylor,  Ev..  ^  1596, 1597  ;  and  tee  notes  to 

menta  of  a  public  nature  evidence ;  «e<  Taylor,  Ev.  those  paragraphs  as  to   the  principal    instances 
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by  examined  or  certified  copies  under  the  general  provisions  of  14  and  15  Vic, 
Cap.  99,  section  14  (v.  a»<«),(l)  or  by  certified  copies  under  the  provisions  of 
particular  statute.(2) 

In  the  case  of  a  document  tendered  in  evidence  under  this  section  the 
question  for  determination  will  be  whether,  assuming  that  the  fact  to  be  proved 
thereby  is  a  relevant  fact,  the  document  is  or  is  not  one  which  is  admissible  Id 
England  in  proof  of  that  fact  without  proof  of  its  authentication.  If  it  is  so, 
then  the  document  is  admissible  in  India  to  prove  that  fact ;  and  if  so  admis- 
sible, the  Court  must  raise  the  presumptions  relating  to  its  authenticity  which 
are  declared  by  this  section.  Again,  the  question  whether  the  evidence, 
admissible  in  England  must  be  determined  by  reference'to  the  particular  statute 
governing  the  case,  or  if  there  be  none  to  the  general  provisions  of  14  and  15 
Vic,  Cap.  99,  section  14,  above-mentioned.  If  under  either  statute  proof  by 
means  of  an  authenticated  document  is  admissible,  then  under  8  and  9  Vic, 
Cap.  113,  no  proof  of  the  authentication  is  necessary,  and  the  document  is  one 
which  in  England  is  the  subject  of  the  provisions  of  sections  9,  10,  and  1 1  of 
14  &  15  Vic,  Cap.  99,  and  in  India  the  present  section. 

Thus  the  Chief  Magistrate  of  the  City  of  Glasgow  being  a  person  lawfoDj 
authorieed  to  administer  oaths,  a  declaration  as  to  the  execution  of  a  powei-of- 
attorney  taken  before  him  and  authenticated  by  his  certificate  and  the  common 
seal  of  the  City  of  Glasgow,  and  by  a  Notarial  certificate  was  held  to  be  sufficient 
proof  of  the  execution  of  the  power.(3)  Both  declarations  in  this  case  were  made 
under  section  16  of  the  Statutory  Declarations  Act,  1835.(4)  It  was  held  tlut 
since  a  declaration  as  to  the  execution  of  a  power  taken  under  this  Act  or  the 
Probate  and  Letters  of  Administration  Amendment  Act,  1858,(5)  at  any  pUcf 
to  which  the  Act  extends  before  a  person  ' '  lawfully  authorized  to  administei 
oaths"  would  be  admissible  in  England  or  Ireland  as  evidence  of  the  execution 
of  the  power,  it  should  for  that  purpose,  if  both  conditions  be  fulfilled,  be  also 
admissible  in  this  country  under  the  provisions  of  the  present  sectionJ6) 

In  the  foUowing  case3(7)  decided  on  the  Original  Side  of  the  High  Court 
at  Calcutta  similar  evidence  was  held  to  be  admissible.  A  power-of-attomey 
executed  in  England  in  the  presence  of  the  Mayor  of  Lyme  Regis  and  the  Mayor 
of  Godalming,  each  of  whom  made  a  declaration  under  the  Statutory  Declara- 
tions Act,  1835,  before  a  Commissioner  to  administer  oaths  in  the  Supreme 
Court  of  Judicature  in  England  was  accepted  as  proved.(8)  A  power-of-attor- 
ney  executed  in  England  in  the  presence  of  a  solicitor  and  a  clerk  in  his  service, 
the  former  of  whom  made  a  declaration  before  the  Mayor  of  the  Borough  of 
Guildford,  who  was  also  a  Justice  of  the  Peace,  and  who  authenticated  the  de- 
claration by  his  certificate  and  official  seal  was  accepted  as  proved.(9)  A  pover^ 
of-attomey  executed  in  Scotland  in  the  presence  of  a  writer  to  the  signet  and  a 
law  clerk,  and  certified  by  a  declaration  of  the  writer  to  the  signet,  and  which 


in  which  it  is  necessar;  to  produce  the  original  proof  of  aeal  or  aignatare  (and  only  ia  i 

document  iteelf.     Qunert,  whether  this  ia  so  in  re-  waa  the  evidence  offered  within  the  aoope  af  tk» 

gard  to  such  documents  in  India,  section),   the  Court  waa   bound  to  prestune  the 

(1)  i8e«  Taylor,  Et.,  {  1600.  genuineness  of  the  seal  and  signature  under  the 

(2)  lb.,  %  l«Ol;  pp.   1066—1061,  1064—1070.  prorisions  of   the  present  section,  wboHy  imAt- 

(3)  In  the  goods  of  Henderson,  deceased,  22  C,  pendent   of   the   question  whether  tiieaeal  waa 
491  (1896).  one  which  came   within  the    pnrriew  ef    a.  C7, 

(4)  a  &  6  WiU.  IV,  Cap.  62.  cl.  (6). 

(6)  21  &  22  Vic,  Cap.  96.  (7)  The  authon  an  indebted  for  tke  —Va  at 

(6)  It  is  not  clear  why  in  this  case  it  should  have  these  caaes  to  Mr.  Belchambera,  the  late  Regtstrar 

been  considered  necessary,  in  the   matter  of  the  of  the  High  Court,  Original  Side. 


aeals  appended  to  the  certficates,  to  have  recourse  (8)  In    the   goods  of    Jok»    X<m(, 

to  the  provisions  of  s.  57,  cl.  (6)  (judicial  notice  December  15th,  1886,  per  Trevelyan,  J. 

of  seals),  since  if  the  document  in  question  was  (9)    In    the    goods  of     IftiiiMM  Abhett^  de- 

one  which  was  admissible  in   England   without  ceased,    November  19th,  1887,  ftr  Tnxttjm,  3. 
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declaration  was  authenticated  by  a  certificate  of  the  Lord  Provost  of  Edinburgh 
under  the  seal  of  the  Corporation  of  the  City  of  Edinburgh,  was  rejected  as  not 
having  been  executed  before  and  authenticated  by  any  of  the  persons  men- 
tioned in  section  85  of  this  Act. (1)  The  present  section  does  not  appear  to 
have  been  considered.  It  is  submitted,  however,  with  reference  to  the  observa- 
tions in  that  case  to  section,  85,  pout,  that  this  latter  section  is  an  enabling 
section,  its  object  being  to  add  to  the  facilities  of  proof  and  not  to  exclude  any 
other  mode  of  proof  than  that  allowed  by  that  section.  It  has  been  since  so 
held,  it  being  pointed  out  that  in  arriving  at  this  decision,  Norris,  J.,  seems  to 
have  assumed,  contrary  to  the  fact,  that  the  provision  contained  in  section  85 
is  of  an  exhaustive  character,  and  that  no  other  mode  of  proving  the  execu- 
tion of  a  power  is  admissible.  So  on  an  application  for  letters  of  administra- 
tion with  the  will  annexed,  made  by  the  attorney  of  the  executors  therein 
named,  itappcaredthat  the  applicant's  power-of-attomey  was  not  executed 
in  the  presence  of  a  notary  public  ;  but  with  regard  to  the  execution  by  each 
of  the  executors,  one  of  the  attesting  witnesses  had  made  a  declaration  before 
a  notary  public  to  the  effect  that  he  witnessed  the  execution  of  the  power-of- 
attomey  by  one  of  the  executors,  and  that  the  signature  of  the  other  attesting 
witness  was  the  proper  signature  of  the  person  bearing  that  name,  and  each 
declaration  was  signed,  sealed  and  certified  by  a  notary  public  ;  it  was  held 
that  the  power-of-attomey  was  sufficiently  proved. (2)  In  another  case  an 
appUcstion  for  Letters  of  Administration  was  made  under  a  power-of-attomey 
executed  in  England  in  the  presence  of  unofficial  witnesses,  one  of  whom  made 
a  declaration  as  to  the  execution  of  the  power  before  the  "  Lord  Provost  and 
Chief  Magistrate  of  Aberdeen. ' '  The  declaration  was  authenticated  by  the  certi- 
ficate of  the  Lord  Provost  under  his  signature  and  seal  of  office  and  the  Lord 
Provost's  certificate  was  authenticated  by  the  certificate  of  a  Notary  Public 
under  his  hand  and  official  seal.  The  declaration  was  accepted.(3)  An  appli- 
cation for  Letters  of  Administration  was  made  under  a  power-of-attomey 
executed  in  England  in  the  presence  of  unofficial  witnesses,  one  of  whom  under 
the  Statutory  Declarations  Act,  1835,  made  a  declaration  as  to  the  execution 
of  the  power  before  a  Notary  Public  who  authenticated  the  declaration  by 
a  certificate  under  his  signature  and  official  seal.  The  declaration  was 
accepted.(4)  An  original  will  executed  in  England  was  sent  to  Calcutta 
with  a  power-of-attomey  authorizing  the  person  named  therein  to  apply  to 
this  Court  for  Letters  of  Administration  with  a  copy  of  the  will  annexed. 
The  power  was  executed  in  England  before  two  solicitors.  One  of  the  attesting 
witnesses,  who  was  also  an  attesting  witness  to  the  will,  made  a  declaration 
as  to  the  execution  of  the  power  under  the  Statutory  Declarations  Act,  1836, 
before  a  Notary  Public  who  authenticated  the  declaration  by  a  certificate 
under  his  signature  and  official  seaL  The  only  evidence  of  the  execution  of 
the  will  was  a  declaration  made  under  the  Statutory  Declarations  Act,  1835, 
before  a  Commissioner  to  administer  oaths  in  the  Supreme  Court  of  Judica- 
ture in  England.  The  will  and  the  power  were  both  (as  they  would  have  been 
in  England  or  Ireland)  deemed  to  have  been  sufficiently  proved.  (5)  An 
application  for  Letters  of  Administration  with  a  copy  of  the  will  annexed  was 
made  under  a  power-of-attomey  executed  in  England  before  two  persons 
described  as  solicitor's  clerks.  One  of  these  persons  made  a  declaration  as  to 
the  execution  of  the  power  under  the  Act  above-mentioned  before  the  Lord 
Mayor  of  London.    'The  declaration  authenticated  by  a  certificate  of  the  Lord 


(1)  b  the  goods  o(  Primrot,  deceued,  16  C,  6tb,  1892,  per  Hill,  J. 

77*.    My  ISth.  1889,  ftr  Norris,  J.,  »n  ■.  86,  (4)   In  tli«    goods  of  Umry  Padcer,  deoessed, 

poaU  -lune  20th,  1892,  ptr  HUl,  J. 

(S)  In  re  Bladm,  21  M..  492  (1898).  (6)  In  the  goods  of  B.  W.  Afar,  deceased,  Ang. 

(3)  la  the  goods   of  Hendtraon,  deee—ei,  April  3Ut.  1892,  |ier  Hill,  J. 

Digitized  by  CjOOQIC 


432 


HAPS. 


[i.  83.] 


Mayor  under  his  signature  and  seal  of  office  was  accepted.(l)  An  application 
for  Letters  of  Administration  with  a  copy  of  the  will  annexed  was  made  under 
a  power-of-atuorney  executed  in  England  before  a  solicitor,  who  made  a 
declaration  as  to  the  execution  of  the  power  under  Statutory  Declarations 
Act,  1835,  before  the  Lord  Mayor  of  London.  This  declaration  authenticated 
by  a  certificate  of  the  Lord  Mayor  under  his  signature  and  seal  of  office  wu 
accepted. (2)  An  application  for  Letters  of  Administration  with  the  will 
annexed  was  made  under  a  power-of-attorney  executed  in  England.  Li  order 
to  furnish  proof  of  the  execution  of  the  power,  one  of  the  attesting  witnesses 
made  a  declaration  under  the  above-mentioned  Acts  of  the  facts  before  a  Notarj 
Public  who  authenticated  the  declaration  by  a  certificate  under  his  signature 
and  the  official  seal.  It  was  hdd  that  as  a  certificate  of  a  Notary  Public  in 
the  Queen's  Dominions  authenticating  a  declaration  made  before  him  as  to  the 
execution  of  the  power  would  be  admissible  in  England  or  Ireland  in  proof 
of  the  execution  of  the  power,  such  a  declaration  was  abo  admissible  for  tlie 
same  purpose  imder  the  present  section.(3) 

It  is  to  be  noted  that  the  provisions  of  this  section  are,  as  are  also  those  of 
section  85,  post,  cumulative  (v.  ante).  Thus  in  addition  to  the  mode  of  proof 
here  admitted  other  methods  are,  in  particular  cases,  provided  for  by  section 
78,  ante. 


83-     The  Court  shall  presume  that  maps  or  plans  purport- 


Presamp- 

tion  as  to  _  _  _  _       - 

^aSsmade  ^^B  ^^  ^^  made  by  the  authority  of  Government  were  so  made, 

by  authori- 
ty of  Oov- 
emment. 


and  are  accurate  ;  but  maps  or  plans  made  for  the  purposes 
of  any  cause  must  be  proved  to  be  accurate. 


Priooiple. — The  presumption  in  this  as  in  other  sections,  is  based  on  the 
maxim  omnia  rite  esse  acta  ;  for  it  will  be  presumed  that  Crovernment  in  the  pre- 
paration of  maps  and  plans  for  public  purposes  will  appoint  competent  officers 
to  execute  the  work  entrxisted  to  them,  and  that  such  officers  will  do  their  duty. 
But  maps  and  plans  made  for  the  purposes  of  any  cause  are  not  the  subject  of 
such  a  presumption  being  made  'post  litem  motam. 
See  Note,  post. 


a.  3  {"Court.") 

a.  4("Sfta«pr««m».") 


I.  36  {It*i4vancy  of  tUUtmtiUt  in  augM  «r 
plant  modi  under  Uu  auUumlt  </ 
Ootummtnt.) 


Field,  Ev.,  221-230,  408,  409 :  Norton,  Ev.,  200.  201. 


Oovem- 
ment  maps 
and  plans. 


OOMMBNTAR7. 

The  map  must  purport  to  have  been  made  by  the  authority  of  Govern- 
ment, that  is,  by  the  Government,  as  such,  for  public  purposes.  Therefore 
a  map  prepared  by  an  officer  of  Government,  while  in  charge  of  a  Khas  mekal. 
Government  being  at  the  time  in  possession  of  the  mehal  merely  as  a  priveie 
proprietor,  is  not  a  map  purporting  to  have  been  made  under  the  authority  of 
Government  within  the  meaning  of  this  section,  the  accuracy  of  which  is  to  be 
presumed,  but  such  a  map  may  be  evidence  under  the  13th  section  of  this  Aci(l| 


(1)  In  the  gaodao!  William  Corruil,    deceased, 
Bept.  16lh,  1892,  per  Figot,  J. 

(2)  In  the    goods  of    Henry    Fancis  deceased 
May  2nd,  1893.  per  Sale,  J. 

(3)  In  the  goods  of  Anna     Hinde,    deceased, 
January  1 1th,  1896,  per  Ameer  Ali,  J. 

(4)  Junmajoy  Multick   v.  Dwarka  ScUh.  5  C, 


287  (1879) ;  s.  c.  4  C.  L.  B..  674 ;  *m  Cl>"^ 
T.  Bunteedhur  Saik.  9  C,  741.  743  (1883);  ^"^ 
Prasad  y.  Jagat  Clmndra,  23  C,  336, 338  (18W : 
Dinomoni  Chowdhrani  v.  Brojo  MoUmi,  J9C,  W. 
199  (1901)  [in  which  the  map  was  held  to  be  nS- 
ciently  proved],  but  see  Tarmehudi  Mtcbr/it 
V.  Mohendronath  Ohote,  13  W.  R..  6«  {im). 
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The  maps  and  plans  mentioned  in  the  section  are  maps  and  plans  made  by  the 
Government  for  puWic  p«r/)ose«  as  for  instance  a  Government  survey-map,(l) 
and  a  map  or  plan  made  by  the  Government  for  private  purposes  or  where  the 
QoTomment  is  acting  otherwise  than  in  a  public  capacity,  is  not  the  subject 
of  this  sectK>n.(2)  In  the  case  which  is  undermentioned  a  map  was  tendered 
in  evidence  purporting  to  be  a  map  of  the  silted  bed  of  the  river  Sankho.  It 
was  hdd  that,  as  the  map  upon  the  face  of  it  was  neither  a  thak  map  nor  a 
survey-map,  such  as  is  made  by,  or  under  the  authority  of.  Government  for 
public  purposes,  and  as  it  appeared  to  have  been  made  by  Government  for  a 
particular  purpose,  which  was  not  a  public  purpose,  namely,  the  settlement 
of  the  silted  bed  of  a  certain  river,  the  provisions  of  section  36  and  of  the  pre- 
sent section  were  not  applicable  to  this  map. (3)  But  though  in  the  case  of  a 
map  not  coming  within  this  section  no  presumption  of  accuracy  can  be  made : 
the  mode  in  which  the  case  has  been  dealt  with  and  the  absence  of  objection 
may  lead  to  the  inference  that  any  objection  to  want  of  proof  of  its  accuracy 
has  been  waived.(4) 

The  word  "  accurate  "  in  this  section  means  accuracy  of  the  drawing  and 
correctness  of  the  measurement.  It  may  be  assumed  that  the  map  was  correct- 
ly drawn  according  to  the  scale  on  which  it  is  said  to  have  been  prepared,  but 
that  is  all. (5)  Thus  the  accuracy  of  a  thakbust  Ameen's  map  which  may  be 
assumed  under  this  section  does  not  refer  to  the  laying  down  of  boundaries 
according  to  the  rights  of  the  parties.  If  it  were  so,  a  Deputy  Collector  would 
be  usurping  the  functions  of  the  Civil  Court.  To  be  binding  on  the  parties  to  a 
suit  such  a  map  must  be  supported  by  evidence  that  it  was  drawn  in  their 
presence  or  in  that  of  their  agents.(6)  Nor  can  a  thahhmt  map  be  regarded 
as  raising  a  presumption  of  correctness  as  to  the  amount  of  debutter  land  in  one 
of  the  villages  shown  in  the  map,  as  the  ameen  who  made  it  had  no  authority 
to  determine  what  lands  were  debutter  but  only  to  lay  down,  and  to  map, 
boundaries.  (7)  The  presumption  in  regard  to  the  accuracy  of  a  map  is  in  no 
way  affected  by  the  fact  that  such  map  has  been  superseded  by  a  later  survey- 
map  made  under  the  same  authority,  and  by  an  order  of  the  Board  of  Revenue. 
It  does  not  disprove  the  presumption  to  show  that  the  general  survey  has 
been  set  aside,  because  it  is  quite  consistent  with  that  order  that  the  actual 
bearing  of  the  land  in  suit  should  be  correct.  (8)  Where  a  Civil  Ameen  makes  a 
local  enquiry  as  to  the  situation  of  certain  disputed  lands  with  reference  to  the 
Collectorate  map  put  in  by  the  plaintiffs,  and  not  objected  to  by  the  defendants 
who  are  present  and  recognise  the  boundary  as  that  whereon  the  enquiry  is  to 
be  based,  the  map  must  be  taken  to  be  one  which  the  parties  recognise  as 
correct  and  trustworthy,  irrespective  of  the  question  whether  it  was  prepared 
with  the  authority  of  Govemment.(9) 

Haps  or  plans  made  for  the  purposes  of  any  cause  must  be  proved  to  be 
accurate.  They  must  be  proved  by  the  persons  who  made  them.  They  are  post 
litem  motatn  and  lack  the  necessary  trustworthiness.     Where  maps  are  made 

(1)  Joggtfvr Sinth  V.  BycufU  Nath,  6  C,  822  (3)  Kanlo  Prosody.  Jagot  Chondra,  23  C  33S 

(1880) ;  Omirta  Latt  t.  Kalee  Pmhad,  20  W.  R.,  338  (189S). 

178  (1876) :    iYtaiiMi<ooUaA  Khadim    r.   Himmut  (4)  Madhabi  Sundori  v.  Oagantndo  Kath,  0  C. 

Ali,  22  W.   R.,    Sl»,    620  (1874);  surrej-mitps  W.  N.,   Ill,  113  (1904). 

lod  aorrey- proceedings  being  public  dooumenU  (5)  Omrilo  Loll  v,  Kalte  Perthad,  25  W.  K., 

«CB  prorable  by  certified  copies  (tee  ss.  74—77) ;  179  (187«). 

■ometimes,  howerer,  these  copies  and  occasional-  (<)  Jb. 

ly  tiw  maps  made  by  pablic  officers  are  prepared  (7)  Jarao    Kumari  t.   LaUmmoni,  18   C,  224 

vith  little  skill.     8u  observations  in  Field,  Et.,  (1890) ;  s.  c,  17  I.  A.,  14fi. 

ith  Ed.,  p.  221,  nou ;  and  in  Protab  Ckundtr  v.  (8)  Joggutur  Singh  v.  Bycunt  A'olA,  d  C,  822 

Bamv  Bmnomogee,  19  W.  R.,  361,  364  (1873).  (1880) ;  s.  o.,  6  C.  L.  R.,  519. 

(2)  Ram  Chwnier  t.  BwMudkm  Naik,    sapra,  (9)  Ounga  Namin  y.    Badhiia    Mohun  21  W. 

>  C.  743.  B.,  116  (1873). 

W,   LE  28 
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[S8.  84.   85.] 


Preatimp- 

tlODMtO 

ooUeotlona 
of  lavra  and 
report*  of. 
dedstona. 


for  the  purposes  of  a  snit,  there  is,  even  apart  from  fraud,  which  may  exist,  a 
tendency  to  colour,  exaggerate,  and  favour  which  can  only  be  oounteractwl  by 
swearing  the  maker  to  the  truth  of  his  plan.(l)  The  rights  of  property  as 
between  two  parties  cannot  be  affected  by  a  map  drawn  for  a  totally  different 
purpose,  and  a  purpose  totally  irrelevant  to  the  subject  of  the  dispute  between 
them.(2) 

84.  The  Court  shall  presume  the  genuineness  of  ev^ery 
book  purporting  to  be  printed  or  published  under  the  autho- 
rity of  the  Government  of  any  country,  and  to  contain  any 
of  the  laws  of  that  country, 

and  of  every  book  purporting  to  contain  reports  of  de- 
cisions of  the  Courts  of  such  country. 

Principle. — See  Introduction,  ante,  and  notes  to  section  38,  ante. 


«.  8  {"Court.') 
a.  4  {"Shall 


n 


t.  38  {JRsUvaney  oftlattmtntt  at  to  any  Uae 
oontaintd  in  law-bookt.) 


OOMMBNTART. 

When  the  Court  has  to  form  an  opinion  as  to  a  law  of  any  country,  any 
and  report*,  gtatement  of  such  law  contained  in  a  book  purporting  to  be  printed  or  published 
under  the  authority  of  the  Government  of  such  country  and  to  contain  any  such 
law,  and  any  report  of  a  ruling  of  the  Courts  of  such  country  contained  in  a 
book  purporting  to  be  a  report  of  such  rulings,  is  relevant.(3)  This  section, 
which  corresponds  with  the  12th  section  of  the  preceding  Act,  lays  down  a  mle 
of  presumption  in  relation  to  such  books,  which  is,  however,  rebuttable  and 
dispenses  with  proof  of  the  genuineness  of  the  books  of  any  country  containing 
laws  and  rulings.  Section  57,  first  and  second  clauses  ante,  requires  Courts  to 
take  judicial  notice  of  the  existence  of  all  laws  and  statutes  in  British  India 
and  in  the  United  Kingdom.  Section  74,  ante,  declares  statutory  records  to  be 
public  documents,  and  section  78,  ante,  enacts  a  method  of  proof  in  the  case  of 
Acts  and  Statutes. 


Premunp- 
tlon  a*  to 
pow«r*-of- 
attorney. 


85.  The  Court  shall  presume  that  every  document  pur- 
porting to  be  a  power-of-attorney,  and  to  have  been  exe- 
cuted before,  and  authenticated  by,  a  Notary  Public,  or  any 
Court,  Judge,  Magistrate,  British  Consul  or  Vice -Consul,  or 
representative  of  Her  Majesty,  or  of  the  Government  of  India, 
was  so  executed  and  authenticated.  (4) 

Prlnolple. — See  Introduction,  ante.  The  fact  of  execution  before,  and 
authentication  by,  persons  of  the  position  and  office  of  tho^e  in  the  section  men- 
tioned affords  a  guarantee  and  jtrimA  facie  proof  of  such  execution  and  authen- 
tication respectively. 


».  8  ("Court.") 


a.  4  {"Shall  PrttuwM.") 


s.  57.  OLB.  (6),  (7),  {Jmdieial  «o«m.) 


(1)  Norton.  Er.,  SOO,  301. 

(2)  John  Ken  t.  ff««rar  Mahomtd,  2  W.  R.  (P. 
C),  29  (1864). 

(3)  8.  38.  ante;  Ma  ante,  note*  to  that 
Motion  uid  Act  XVin  of  1876  (Indian  L*w 
Reports). 


(4)  iSae  (.  69  of  the  ewlier  Act,  which  ea». 
tkined  »  restrioUon  which  ia  not  in  the  |»in»t 
■ection  »i*.,  that  the  power  ahonld  hare  beao 
executed  at  a  place  distant  more  than  100  —itr^ 
from  the  place  of  production,  in  order  that  it*  exe- 
cntion  and  anthent^it;  conld  be  prenuned. 
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Act  VII  of  1882  (Powera-of-attorney) ;  Act  III  of  1877,  a*.  32, 33  Registration),  fi2  ft  5S 
Vic,  Cap.  10, 1.  6. 

0OMBIBNTAR7. 

A  power-of-attorney  is  a  writing  given  and  made  by  one  person  uuthohz-  Pow«n-ef- 
ing  another,  who,  in  such  case,  is  caUed  the  attorney  of  the  person  (or  donee  of  attorney. 
the  power)  appointing  him  to  do  any  lawful  act  in  the  stead  of  that  person,  as  to 
receive  rents,  debts,  to  make  appearance  and  applications  in  Courtfl)  before  an 
Officer  of  Registration(2)  and  the  like.(3)  It  may  be  either  general  or  special 
to  do  all  acts,  or  to  do  some  particular  act.  The  nature  of  this  instrument  is  to 
give  the  attorney  the  full  power  and  authority  of  the  maker  to  accomplish  the 
acts  intended  to  be  performed.  Provision  is  made  for  these  instruments  by 
Act  VII  of  1882  (Powers-of- Attorney),  which,  among  other  things,  enacts  that 
where  an  instrument  creating  a  power-of-attomey  has  been  duly  deposited  in 
a  High  Court  or  the  Court  of  the  Recorder  of  Rangoon,  a  certified  copy  of  such 
instrument  shall,  without  further  proof,  be  sufficient  evidence  of  the  contents 
of  the  instrument  and  of  the  deposit  thereof  in  the  High  Court.  This  section 
enacts  a  presumption  of  due  execution  and  authentication  in  favour  of  powers- 
of-attomey  executed  before,  and  authenticated  by,  the  persons  therein  mention- 
ed. The  Court  may  be  required  to  take  judicial  notice  of  the  seals,  signatures  and 
office  of  the  persons  so  authenticating  the  power.(4)  A  Notary  PubUc  has  by 
the  law  of  nations  credit  everywhere.(5)  There  is  in  India  no  general  law  relating 
to  Notaries  Public. (6)  It  has  been  said  that,  according  to  English  law,  the  seal 
of  a  foreign  or  Colonial  Notary  Public  will  not  generally  be  judicially  noticed, 
although  such  a  person  is  an  officer  recognised  by  the  whole  commerciaJ  world.(7) 
8ixthcTauseofsection57,  of  this  Act,  does  not,  however,  draw  any  such  distinc- 
tion. In  order  to  comply  with  the  provisions  of  this  section,  the  power-of- 
attomey  must  be  executed  before,  and  authenticated  by,  one  of  the  persons  men- 
tioned therein.(8)    So  on  an  application  for  letters  of  administration  to  the  estate 


(1)  Sae  a.  37,  Civ.  Pr.  Code.  appointed   by  the  Governor-Oeneral  in  Coimoil 

(2)  8t*  as  to  powers-of-attorney  exoeuted  to  perform  the  fanetiona  of  a  Notary  Pablio 
in  faToar  of  perapna  authorized  hereby  to  under  thia  Act.  Aa  to  Notarial  acta  by  peraona 
preaent  documenta  for  regiatration.  Act  III  of  abroad  and  judicial  notice  of  the  aeal  and  aignatore 
1877,  aa.  32, 33.  By  the  terma  of  the  latter  aeotion  of  such  peraon,  aee  62  ft  S3  Vic,  Cap.  10,  a.  6 : 
any    power-of-attomey    mentioned    therein    may  Taylor,  Et.,  |{  1667,  1668. 

be  proved  by  the  production  of  it  without  further  (7)  Taylor,  Et.,  f  6  and  caaea  there  cited  which 

proof,  when  it  purporta  on  the  face  of  it  to  have  are    not  uniform.     But  aee  Armttrong  v.  Stork- 

been  executed  before,  and  authenticated  by,  the  Aam,   24    L.  J.,  Ch.,    176,   in    which  a  power-of- 

perun  or  Court  therein  before-mentioned.    Except  nttomey  executed  in  British  Honduraa  and  in  the 

for  regiatration    purpoaee   there  is    no   preaomp-  presence  of  a  Notary  Public  waa  proved  in  Eng- 

tion  aa  to  the  goiuineneaa  or  otherwise  of  a  regis-  land  under  the  Chancery  Procedure  Act,  by  die 

tared   power-of-attomey,    Fidd,    Ev.,   409 ;   and  productioo  of  the  Notary's  certificate   under  hia 

mere  registration  is  not  in  itaelf  sufficient  evidence  hand   and    official  aeal.     5ai   abo    Hafwari   v, 

aliU  eweation:  Salimatul-Fatimat.  Koylathpoti,  SlepAeiu,  36  I..  J.,  Ch.,  136.    A  distinction  haa, 

17  C.,  903  (1890),  diftenting  from  the  report  in  hOwcTer,  been  drawn  between  foreign  Notaries 

KriMo  Hatk  r.  Broim,  14  C,  176,  180  (1886).   •  PubUc  in  countries  not  under  the  King's  Dominions 

(3)  Wharton,  Law  Lexicon,  «ii  mc.    8te  also  and  Notaries  Public  within  the  King'a  Dominiona. 
Belchambers,  Practice  of  the  Civil  Coorla,  p.  406.  In  the  former  case  proof  ia  required  in  verification 

(4)  Sw  a.  67,  cla.  (6)  and  (7),  anle.  of  the  signature  of  the  Notary  Public :  Lord  Kin. 
(6)  Huteketon  r.  ManninglM,  6  Vea.,  823.  naird  v.  Lady  Saltoun,  I  Maddock,  227  ;  Oamy 
(«)  But  under  Act  XXVI  of  1881  (Negotiable  v.  BObtrd,  I  J.  ft  W.,  180:  6  D.  H.  ft  O.,  910; 

InstramenU),   a.     138,  the    Oovernor-Oeneral  is  In  re  tarFt  TnuU,  4K.  ft  J.,  300;  In  re  Davit' 

empowered    to    appoint    any    person    to    be    a  TrusH,  L.  B.,  8  Eq.,  98 ;  Cook  v.  Wilby,  L.  R., 

Notary  PnUic  under  thig  Act  and  to  make  rulee  26  C3>.  D.,    769.     In    the  other  oaae  no  proof  is 

for  auch  Notariea  Public.     8te  also  ta.  399,  100—  required.    Set   alao   S^/t  v.  MaedonaU,  L.  R.,  3 

102  A. ;  under  the  firat  of  theae  sectiona  a  "  Notary  P.  C,  331. 
Tnblia"  ia  defined  to  alao  include    any    person  (8)  In  the  goods   of  A.  J,  Primrote,  deoeaaed, 
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of  a  deceased  who  was  domiciled  iu  Scotland,  and  to  whose  estate  one  P  had  been 
appointed  executor  deUive  qua  Father,  the  application  being  made  by  one  K 
under  a  power-of-attomey  granted  by  P,  such  power  not  having  been  executed 
and  authenticated  in  the  manner  prescribed  by  this  section,  it  was  kdd  that  the 
application  must  be  refused.d)  Though  the  power-of-attomey  was  not  ad- 
missible under  this  section  it  seems  to  have  been  assumed  that  the  provision 
herein  contained  is  of  an  exhaustive  character  and  that  no  other  mode  of  prov- 
ing the  execution  of  a  power  is  admissible.  That  assumption  is  not  warranted 
by  the  language  of  the  section,  nor  can  it  have  been  intended  to  exclude  other 
legal  modes  of  proving  the  execution.(2)  When  a  document  purporting  to  be 
a  power-of-attomey  and  to  have  been  executed  before  and  authenticated  by  a 
Notary  Public  is  produced  before  the  Court  an  affidavit  of  identification  as 
to  the  person  purporting  to  make  the  power  being  the  person  named  therein  it 
unnecessary.(3)  A  power-of-attomey  executed  in  England  before  a  Justice  of 
the  Peace  and  authenticated  by  his  signature  alone  without  his  official  seal 
was,  in  the  undermentioned  case,  acoepted.(4)  The  presumption  raised  by  the 
section  is  rebuttable.(5) 

gj^Jjfg;  86.     The  Court  may  presume  that  any  document  pni- 

«g^J«*  porting  to  be  a  certified  copy  of  any  judicial  record  of  any 
gjffWgg*-  country  not  forming  part  of  Her  Majesty's  dominions  is 
genuine  and  accurate,  if  the  document  purports  to  be  cer- 
tified in  any  manner  which  is  certified  by  any  representative 
of  Her  Majesty  or  of  the  Government  of  India  [in  or  for](6) 
such  country  to  be  the  manner  commonly  in  use  in  that 
country  for  the  certification  of  copies  of  judicial  records. 

[An  officer  who,  with  respect  to  any  territory  or  place 
not  forming  part  of  Her  Majesty's  dominions,  is  a  Political 
Agent  therefor,  as  defined  m  section  3,  clause  (40)  of  the 
General  Clauses  Act,  1897,(7),  shall,  for  the  purposes  of  this 

16  C,  776.,  779,  .tbe  judgment  in  that  cage  >ay*  power-of-attorney   executed   in    England  in  the 

**  executed  before  or  be  authenticated  by ;"  the  preeenoe  of  unofficial  witnowes,  and  accompanied 

aeotion,    however,   Bnya    "  executed    before  and  by  an  original  letter  from  the  person  who  riecnttd 

authenticated  by,"  the   power,   which    letter    was    proved   by   the 

(1)  /(. ;  referring  to  Anongmoui  cam  in  Faltone,  affidarit  of  the  applicant,  waa  accepted.  Bat  tki> 
72  (1837);  in  the  goods  of  Maegowan,  Morton,  wa«  apparently  under  the  proTisions  of  s.  82. 
370  (1B41);  «M,   however,  obaervatioiu  on  tlii-i  ante. 

oaie  in  notes  to  e.  82,  ante,  the  notes  of  oases  re-  (5)  Set  «.  4,  ante,     'shall  presume." 

ferred  to  under  s.  82,  and  In  re  Bladen,  21  M.,  492  (6)  These  words  in  s.  86  were  substitolcd  for 

(1898),  in  which  case  the  p<i'.\er-of -attorney  was  tbe  original  words  by  .\ct  III  of  1891,  s.  8. 

not  executed  in  the  presence  of  any  of  the  persons  (7)  The  words  in  brackets  were  sul«titut«d  by 

designated  in  this  section.  There  is  a  clear  distine-  s.  4.  Act  V  of  1899,  for  the  vords  '  'of  the  Forogn 

tion  between  the  two  modes  of  proof.     There  de-  Jusridiction  and  Extradition  Act.  I8T9.  and  src- 

olarations  of  execution  having  taken  place  were  tion  190  of  the  Code  nf  Criminal  Procedure,  Kit.' 

made  before  Notaries  Pnblic  ;  in  the  case  of  the  According  to  the  General  Clauses  .\ct,  1897,  the 

preaent  section  the  power  must  be  executed  before  term  'Political  Agent'  includes     "(a)  the  principal 

and  authenticated  by    the  Notary  Public  to  be  officer  representing  the  Government  in  any  terri- 

admiaaible.  tory  or  place  beyond  the  limits  of  Britisb  India. 

(2)  In  re  Bladen,  21  M.,  492,  494  (1898).  v.  and  (i)  any  officer  of  the  Government  of  India 
mntt,  B.  82.  or  of  any   Local  Government   appointed  br  the 

(3)  In  the  goods  of  Mylne,  9  C.  W.  N. ,  986  ( 1905).  Government  of  India  or  the  Local  Goveniineiit  la 

(4)  In  the  goods  of  Briddon,  Nov,.  19th,  1889,  exercise  all  or  any  of  the  powers  of  a  Pelitiial 
psr  Wilson,  J.  In  another  case  (In  the  goods  of  Agent  for  any  place  not  forming  part  of  Britith 
ffoM/ray,  June  27th.    1891,  per    Wilson,    J.)  a       India  under  the  law  for  the  time  being  in  fM«* 
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section,  be  deemed  to  be  a  representative  of  the  Govern- 
ment of  India  in  and  for  the  country  comprising  that  ter- 
ritory or  pTace.](l) 

Principle. — See  Introduotion,  ante.  In  addition  to  the  presumption  of 
sconraoy,  which  exists  in  the  case  of  the  certified  copy  itself,  there  is  an  addi- 
tional guarantee  afforded  by  authenticating  certificate. 

*.  8  '•{Gotrt.")  e.  78>  Cl.  (6)  {Proof  0/ fortign  ptibUe  doeu- 

1.  4  ("  Voy  pretum*.")  nmUt.) 

OOMUBNTART. 

This  section  says  that  if  a  copy  of  a  foreign  judicial  record  purports  toVoNtsa 
be  certified  in  a  given  way  the  Court  may  presume  it  to  be  genuine  and  ao-  f!^^^ 
curate.  But  it  has  been  recently  pointed  out  by  the  Privy  Council  that 
though  this  be  so,  the  section  does  not  exclude  other  proof.  So  to  prove  that 
B  particular  suit  was  brought  in  a  certain  foreign  Court  between  R  and  C, 
one  B  was  examined  who  deposed  that  in  his  presence  the  evidence  of  C  was 
taken  by  the  Judge  and  the  suit  was  adjudicated  and  the  order  passed. 
He  also  put  in  a  document  which  he  swore  was  a  copy  of  C'a  deposition 
and  was  in  the  handwriting  of  one  of  the  officers  of  that  foreign  Court.  In 
the  same  manner  he  proved  the  deposition  of  R  in  that  suit.  The  High 
Court  rejected  this  evidence  on  the  ground  that  it  did  not  comply  with  the 
provisions  of  the  present  section.  But  it  was  hdd  that  this  section  does  not 
exclude  other  proof  than  that  provided  by  it.  That  the  statement  of  B,  that 
R  sued  C,  and  that  C  gave  evidence  in  his  presence  was  primary  evidence 
of  those  matters.  That  the  depositions  of  C  and  R  were  public  documents 
under  section  74,  and  the  proof  of  those  records  by  B  was  secondary 
evidence  and  as  such  admissible  under  sections  65  and  66.(2)  Foreign  judicial 
records  are  provable  in  this  country  under  the  provisions  of  section  78, 
clsose  sixth,  ante.  The  present  section  enacts  a  presumption  in  the  case  of 
certified  copies  of  such  records  when  authenticated  in  the  manner  mentioned 
therein.  Having  regard  to  the  definition  of  "  may  presume,  "(3)  the  Court 
may  either  regard  the  genuineness  and  accuracy  of  such  copies  as  proved, 
unless  and  until  it  is  disproved,  or  it  may  call  for  proof  of  it.  This  section  is 
an  instance  of  documents  to  which  section  65,  clause  (/),  refer8.(4) 

The  substitution  in  the  first  clause  of  this  section  of  the  words '  in'  and  'for' 
in  place  of  ' '  resident  in,' '  as  also  the  addition  of  the  second  clause,(6)  were 
occasioned  by  the  ruling  in  the  case  undermentioned,(6)  in  which  it  was  hdd 
that  there  was  no  representative  of  Her  Majesty  or  of  the  Government  of 
India  residing  in  the  State  of  Euch  Behar,  and  that  consequently  certified 
copies  of  judicial  records  of  that  State  could  not  be  received  in  evidence  in 
the  Courts  of  British  India  under  the  provsions  of  this  section  as  then  framed. 
In  the  case  cited  below(7)  a  copy  was  admitted  of  a  judgment  of  the  Court 
of  a  French  Colony,  at  which  neither  Her  Majesty  nor  the  Indian  Government 


niMing  to  {onigD  jnriadiotioa  uui  extradition.' '  onM. 

ia   to   the    posHioa  of  PoUtiotJ    agente,  «m  Sir  (3)  8.  4,  ante. 

WiBiem  Hanonrt't  wgument  in  Domodar  Oordhan  (4)  Huritk  Chunder   v.    Protunnti  Coomar,  22 

T.  Deormm  Kmji,  1  B..  443  (I87e).  W.  K.,  303  (1874). 

(1)  TUi  |Mra.,  otber  thmn  the  word*  added  by  a.  (S)  By  ».  8  of  Act  UI  of  1891. 

4,  Aet  V  of  1809.  was  added  to  a.  86  by  Act  HI  of  (6)  Oanee  Mahovud  t.   Taritti  CAonm,  14  C. 

H»l,a.8.  B4«  (1887). 

(S)  Banmmmi  Boy  v.  dtttiangia  Sam,  4  C.  W.  (7)  Montmokinty  Dosmt  y.  Oret^uAunier  Bote, 

N..     4»    (I8B9),    •.0.,  ZT  C,  839 ;     jm    «.     66,  8  Mad.  J.,  14  (1873). 
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had  a  represeatative,  on  the  testimony  of  a  witness  who  was  acquainted  with 
the  handwriting  of  the  Registrar  of  such  Court,  and  who  swore  that  such 
Registrar  was  the  keeper  of  the  Court's  records  and  had  duly  siftned  and 
sealed  the  document. 

PrMomp-  87.     The  Court  may  presume  that  any  book  to  which 

books^^vait  may  refer  for  information  on  matters  of  public   or   gene- 
"  *  ral  interest,  and  that  any  published  map  or  chart,  the  state- 

ments of  which  are  relevant  facts,  and  which  is  produced 
for  its  inspection,  was  written  and  published  by  the  person, 
and  at  the  time  and  place,  by  whom  or  at  which  it  purports 
to  have  been  written  or  published. 

Principle. — See  Introduction  and  Notes  to  sections,  36,  57,  ante. 

ft 

s.    3  {"Cimrt.")  a.  38  {BtUtmnog    of   rtattmtni*  in  m^, 
^1.    4  ("JfaypnnMM.")  thwrU  and  plant.) 

'a.    8  ("Btltvant.")  s.  83  {Map$  or  plant  madt  6y  M«  tOhorilt 
3.    Brraet.")  o/OoMrmntnt.) 

a.  87  (Doeununtt  of  riftrmet.)  s.  90  {Mapt  or  plant  30  y«art  old.) 

OOMMBNTART. 
Books;  In  all  the  oases  when  the  Court  is  called  upon  to  take  judicial  notice  of » 

^£r4».  ^^^^  ^^^  ^1b<>  u^  &U  matters  of  public  history,  science  or  art,  the  Court  may 
resort  for  its  aid  to  appropriate  books  or  documents  of  reference.(I)  The 
Court  under  this  section  mar  presume  (2)  that  such  books  were  written  and 
published  by  the  person,  and  at  the  time  and  place  by  whom,  or  at  which,  they 
purport  to  have  been  written  or  published.  Further,  statements  of  facts  in 
issue  or  relevant  facts  made  in  published  maps  or  charts  generally  ofFered  for 
public  sale,  or  in  maps  or  plans,  made  under  the  authority  of  Government,  as  to 
matters  usually  represented  or  stated  in  such  maps,  charts,  or  plans  are  them- 
selves relevant  facts.  (3)  Under  this  section  the  Court  may  pre8ume(4)  that 
any  published  map  or  chart  was  written  and  published  by  the  person  and  at  the 
time  and  place  by  whom,  or  at  which,  it  purports  to  have  been  written  or  pub- 
lished. The  section  raises  no  presumption  of  €tccuracu,  but  this  might,  if  the 
case  were  a  proper  one,  be  presumed  under  the  general  provisions  contained  in 
section  114,  post.  In  the  case,  however,  of  maps  and  plans  purporting  to  be 
made  by  the  anthority  of  Government,  the  Court  must  presume  that  they 
were  so  made  and  that  they  are  accurate  ;  but  maps  or  plans  ntade  for  the  pur- 
poses of  any  cause,  that  is,  maps  specially  prepared  for  that  purpose  and  with 
a  view  of  their  use  in  evidence  must  be  proved  to  be  accurate. (5)  In  the  case 
of  any  map  30  years  old  the  Court  may  presiune  that  the  signature  and  every 
other  part  of  it  which  purports  to  be  in  the  handwriting  of  any  particular 
person  is  in  that  person's  handwriting.(6) 

prMump.  88.     The  Court  may  presume  that  a  message,  forwarded 

tl°?JJIlphio  ^'^"^  *  telegraph  office  to  the  person  to  whom  such  message 
purports  to  be  addressed,  corresponds  with  a  message  deli- 
vered for  transmission  at  the  office  from  which  the   message 

(1)  Set  1.   67,  penultimate    olsoae,   and  ante,  (4)  Set  (.  4,  anft. 
■H>t«*  on  that  olaoie.                                                         (fi)  8.  83,  OHM. 

(2)  Set)  I.  4,  mte.  (6)  8.  W ;  «M  i.  3,  wKe.  illtet.  A  mtf  *r  pha 

(3)  8. 3S,  oiOe ;  «M   note*  on  that  MotiOB,  •<•<<.       i*  a  "dootunent." 
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purports  to  be  sent ;  but  the  Court  shall  not  make  any  pre- 
sumption as  to  the  person  by  whom  such  message  was  deli- 
vered for  transmission. 

Prlnolple. — See  Tntroduotion,  and  Notes,  pott.  •  - 

».  3  {"Court.")  9.      16  (CottTM  0/ KiMtlMM.) 

1.  4 ("ifay pTMiMiM.")  s.  llilLLVST.  (/)  (0«iMra/  prtitimptiotu) 

RoMwe,  K.  P.  St..  48 :  Wharton,  Bv.,  H  7«,  1328, 1329;  Wood's  Praottoe,  St.,  2.    A  trea- 
tite  on  commanication  by  Telegraph  by  Morria  Gray  (Boetoo),  1886,  Chapters  X— XII. 

OOMMBNTABT. 

If  a  telegraphic  message  is  forwarded,  that  is,  delivered  by  the  office  to  the  rhiaarapUo 
person  to  whom  such  message  purports  to  be  addressed,  the  Court  may  make  "••"••«[•■• 
the  presumption  mentioned.  The  section  itself  therefore  does  not,  in  the  first 
place,  raise  any  presumption  of  delivery,hiit  assumes,  on  the  contrary,  that  such 
delivery  has  taken  place.  But,  in  the  case  of  the  post  office,  there  is  a  presump- 
tion that  a  letter  properly  directed  and  posted  will  be  delivered  in  due 
course  :(1)  and  this  presumption  will  be  extended  to  postal  telegrams,  now  that 
the  inland  telegraphs  form  part  of  the  Grovemment  postal  8ystem.(2)  Proof 
that  the  message  was  sent  over  the  wires  addressed  to  a  particular  person  at  a 
particular  place,  he  being  shown  to  be  at  the  time  resident  at  such  a  place,  may 

§  resent  a  prima  facie  case  of  the  reception  of  such  telegram  by  the  sender.(3) 
uch  a  presumption  may  be  raised  under  section  114,  poit  [see  Illustration 
(/)  ],  and  where  there  is  a  question  whether  a  particular  act  was  done,  the  exist- 
ence of  any  course  of  business,  according  to  which  it  would  naturally  have  been 
done,  is  a  relevant  fact  and  may  be  proyed.(4)  But  the  sending  of  a  telegram 
addressed  to  a  person  at  a  given  place  and  the  receipt  of  an  answer  purporting 
to  be  from  him  in  due  course  are  not  admissible  to  prove  that  he  was  in  the 
place  at  the  time  in  que8tion.(5)  Though,  if  it  were  shown  that  he  was  in  the 
place  at  the  time  in  question,  the  receipt  of  an  answer  would  be  evidence  of  the 
delivery  of  the  mes8age.(6)  The  presumptions  raised  by  this  section  are  of  a 
two-fold  character ;  firtUy,  a  presumption  of  conduct  that  the  due  course  of 
business  has  been  followed  (  omnia  rite  esse  acta  ),tnz.,  that  the  officials  of  the 
telegraph  office  have  forwarided  a  message  whioh  is  in  the  same  terms  as  that 
which  they  have  received  for  transmission  ;  secondly,  a  presumption  based 
upon  an  experience  of  a  physical  law,  viz.,  that  the  message  as  sent  by  wire  from 
the  office  of  transmission  corresponds  with  that  whioh  has  been  received  at 
the  office  of  despatch.  The  Court  shall  not,  however,  make  any  presumption 
•8  to  the  person  by  whom  such  message  was  delivered  for  transmission.  (7) 
Presumably  this  refers  to  the  entries  on  telegrams  indicating  the  persons  by 
whom  they  are  sent.  It  is  obvious  that  there  is  no  guarantee  that  the  person 
named  in  the  telegram  as  the  sender  thereof  was  in  fact  the  actual  sender. 
As  to  the  proof  of  the  contents  of  telegrams,  see  section  91,  post. 

89.     The    Court   shall   presume  that  every  document,  gjyjJ^J- 
called  for  and   not    produced  after   notice   to    produce   was  a,nsiwg>«^ 

^ dOOOBMiBta 

(1)  See  BritM  amd  Amtrica*  TtUfntpk  Co.  t.  (6)  Wharton.  Et..  f  78.    The  role  with  regwd  ^  PMono- 
Cal«>m,  L.  R.,S  Ez.,l22|»r  Br«>invel],B.,Aoet«i       to   replies   by   telegram    appears  to  stand  on  a 

T.  roilta,  7  H.  ft  W..  616 ;  Rssooe,  N.    P.  Er.,  different  footfaig  from  that  relatbig  to  letters,  Me 

4t :  Wharton,  Er.,  {  1823.  Woods  Praotioe,  Et.,  2,  note  (3). 

(2)  Rssooe,  N.  P.  Ev.,  4S.  (6)  See  ib.,  { 1328. 

(3)  Wharton,  Et.,!  76,  and  see  tfr.,|{  1323,  IS29.  (7)8.88.   A»,  w  to  mode  of  proof  of  telegrams, 

(4)  8.  18,  «M  notes  to  that  section.  Barr.  .Tone*,  Et..  {  209. 
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440  ANCIENT   DOCUMENTS.  [S.  90.] 

attested,  stamped    and   executed    in    the    manner    lequiied 
by  law. 

Principle. — See  Notes,  poO. 

a.  3  {"Court.-)  m.  68-78  {AU4ttaUon.) 

1.  H"Shattpr*$um«.")  s.  IMiUHng    doeutntnU,    produetton   (tf 

■a.  65.  01.  (a),  66  (Wotie*  to  produe*.)  wMcA  «mw  rtfuMd  on  tiotU*.) 

Stepb.  Dig.,  Art.  86:  Norton,  Bt.,  26S:  Taylor,  St.,  H  1171,  1847, 148. 

OOMMBICTART. 

J^J™*^  There  is  here  not  only  a  presnmption  in  favour  of  innocence,  whence  it 

dne  execa-  may  be  assumed  that  everything  has  been  done  which  the  law  required,  but  * 
JJ*^i*^J*  presumption  which  is,  or  is  in  the  nature  of,  that  which  is  raised  contra  tpolia- 
not  prodao-  lorem  from  the  non-production  of  the  dooument.(l)  As  against  the  party  refus- 
ing or  neglecting  to  produce  it  on  notice,  there  is  a  presumption  that  it  has  been 
properly  stamped,(2)  attested,(3)  and  executed.  Evidence  to  the  contraiy 
that  the  document  was  mot  properly  stamped,  attested  or  executed  may  be 
eiven.  So  it  was  hdd  that  if  secondary  evidence  be  tendered  to  prove  the  cod- 
ten^^s  of  an  instrument  either  lost  or  detained  by  the  opposite  party  after  notice 
to  produce,(4)  it  will  be  presumed  that  the  original  was  duly  stamped,  unlew 
some  evidence  to  the  contrary,  as  for  example  that  it  was  unstamped  when  last 
seen,  (5)  can  be  given. (6)  But  this  power  oi  giving  rebutting  evidence  is  snb- 
ject  to  the  rule  enacted  by  section  164,  post,  namely,  that,  when  a  party 
refuses  to  produce  a  document  which  he  has  had  notice  to  produce,  he  cannot 
afterwards  use  the  document  as  evidence  without  the  consent  of  the  other 
party  or  the  order  of  the  Court.  Thus  A  sues  B  on  an  agreement,  and  gives 
B  notice  to  produce  it.  At  the  trial  A  calls  for  the  document,  and  B  refuse* 
to  produce  it.  A  gives  secondary  evidence  of  its  contents.  B  seeks  to  pro- 
duce the  document  itself  to  contradict  the  secondary  evidence  given  by  J,  or 
in  order  to  show  that  the  agreement  is  not  stamped.  He  cannot  do  8o.(7) 
As  already  observed,  English  Courts  presume  that  a  lost  document  was  duly 
stamped  unless  and  imtil  evidence  to  the  contrary  is  given. (8)  Under  this 
Act  also  in  the  case  of  documents  not  coming  within  the  terms  of  this  sec- 
tion, either  by  reason  of  notice  not  being  necessary,  or  the  document  having 
been  lost  or  the  like,  the  Court  has  power  in  a  proper  case  to  make  a  similar 
presumption  under  the  provisions  of  section  114,  post.{9) 

g^»j^  90.     Where  any  document,  purporting(lO)  or  proved  to 

dMUMnts  be  thirty  years  old,  is  produced  from  any  custody  which  the 

yMTSAid.    Court  in  the  particular  case  considers  proper,  the  Court  may 

presume  that  the  signature  and   every  other  part  of  such 

document,  which  purports  to  be  in  the   handwriting  of  any 

(1)  Norton,  Ev.,  265.  SUiph.  Dig.,  Art.  86. 

(2)  Bart  T.  nart,  1  Hare,  1 ;  Taylor,  By.,  {117.  (T)  8.  164,  pett,  Illiwt. 

(3)  Taylor,  Et.,  {  1847 :  in  thk  cam  a    party  (8)  Taylor,  Er.,  {  148. 

who  ia  driren  to  give  aecondary  evidence  of  the  (9)  In  Harkby,  Et.,  67,  68,  the  opiaita  ii  ei- 

oontonta  of  the  doenment  need  not  oall  on  atteat-  prened  that  the  aeotion   is  reatriotad  to  cmm 

tag  witneaa.  where  a  notice  to  prodaoe  ia  delivered  to  the  td- 

(4)  8te  n.  66,  d.  (a),  66,  ante.  verse  party,  and  that  it  doca  not  extend  t*  caw 

(5)  Ifariiw  /miMdiKitf  Co.  v.  Havuidt,  L.  R.  where  a  summoaa  to  prodaoe  ii  daliTered  t*  * 
»  H.  L,,  624.  •tranger  to  the  anit. 

(6)  Taylor,  Ev.,  {  148,  and    oaaea  there  oited ;  (10)  That  i*  ■  'atating  itwU  to  be,"  A.  •»• 
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particular  person,  is  in  that  person's  handwriting,  and,  in  the 
case  of  a  document  executed  or  attested,  that  it  was  duly 
executed  and  attested  by  the  persons  by  whom  it  purports 
to  be  executed  and  attested. 

Explanation. — Documents  are  said  to  be  in  proper  cus- 
tody if  they  are  in  the  place  in  which,  and  under  the  care 
of  the  person  with  whom,  they  would  naturally  be  ;  but  no 
custody  is  improper  if  it  is  proved  to  have  a  legitimate  ori- 
gin,(l)  or  if  the  circumstances  of  the  particular  case  are  such 
as  to  render  such  an  origin  probable. 

This  explanation  applies  also  to  section  81. 

Iltuttrattoiu. 

(a)  A  has  been  in  poaeession  of  landed  property  for  a  long  time.  He  produces  from  bis 
custody  deedi  relating  to  the  land,  showing  bis  titles  to  it.    The  custody  is  proper. 

(b)  A  produces  deeds  relating  to  landed  property  of  which  he  is  the  mortgagee.  The 
mortgagor  is  in  po.w«rion.    The  custody  is  proper. 

(e)  A,  a  connection  of  B,  produces  deeds  relating  to  lands  in  B't  possession  which  were 
depooited  with  him  by  B  for  safe  custody.    The  custody  is  proper. 

Piinolple. — The  ground  of  the  rule  is  the  great  diiBciilty,  indeed  iu  many 
cases  the  impossibility,  of  proving  the  handwriting,  execution  and  attestation 
of  documents  in  the  ordinary  way  after  the  lapse  of  many  years,  as  also  the  pre- 
sumption that  the  attesting  witnesses,  if  any,  are  dead.(2)  Proof  of  custody  is 
required  as  a  condition  of  admissibility  to  afford  the  Court  reasonable  assurance 
of  the  genuineness  of  the  document  as  being  what  it  purports  to  be.(3)  See 
also  Note,  j)osl. 

a.  8  (••  J)o«mmiU")  ss.  67.  t46.  47.  73  {Pro<^f  oj  rignatuy 
a.  8  (" PrwMd")  and  handwriting. ) 

«.  8  <"  Cowrt.")  m.  68-72  [AtttitaHon  vif  doeunttnts.) 
s.  4  ("  Man  i>r*»Hm*.") 

Steph.  Dig.,  Art.  88 ;  Taylor,  Bv  ,  g§  87,  88,  658-667  ;  Stark.,  Bv..  3B1-293,  621-804 : 
BoMoe,  N.  P.  Bv.,  102,  103 ;  Phipeon.  Bv.,  3rd  Ed.,  467-468 :  Powell.  Bv.,  186-192  ;  Will, 
Bv.,  26B-271. 

OOMMBNTART. 

This  section  in  no  way  touches  the  question  of  the  relevancy  of  a  AnelMit 
document,  but  deals  only  with  the  amount  of  credit  which  is  to  be  attached  to  '  "" 
certain  documents  whose  age  and  custody  raises  a  presumption  of  genuineness. 
It  does  away  ordinarily  with  the  necessity  of  proving  those  documents. (4) 
For  documents  thirty  years  old  are  said  to  prove  themselves,  that  is,  no 
witnesses  need,  unless  the  Court  so  requires,  be  called  to  prove  their  execution 
or  atte8tation.(5)    This  presumption   is    not   affected   by    proof   that   the 


d«eiuB*Bta. 


(1)  8m  81>afrf%Mn  v.  Otxind,  27  B.,  462,  462  (4)  fanar  Niekelat  v.    Atp/tar,   Suit  77«  of 
(ItU);  (.  0.,  Mi  «ne.  TafnUn  v.  Oovind,  5  Bom.  18»4  (GafcntU  High  Ooart),  ftr  Ameer  Ali,  J. 
U  R.,  144.  (5)  Norton,  Fv.,    SM  ;   see   Mokamtd    Teife 

(2)  iryiwe  T.  TyrwIUtt,  4  B.  *  Ad.,  37« ;  Tsy-  v.  OteeooiUeen,  10  W.  R.,  340  (1868).  [When 
Ur,  Ev.,  H  88,  1874 ;  Andrew*  v.  Mottey,  32  L.J.,  •  docnment  i«  30  years  old  it  is  not  necessary. 
C  P.,  128,  181 ;  Aw  T.  WoUtjf,  8  B.  *  C,  22.  to  produce   tiie   sabMribing   witneasw    to    it] ; 

(3)  Dot  T.  PmUrt,  8  Q.  B.,  IfiS:  JMUer  v.  Taylor,  Ev.,  {  1848  A.  Ste,  however,  <•  to 
BtUfu,  84  W.  R.  (Eng.),  614.  firroaos  of    the    Kings   of    Delhi,   or  sonoa<k. 
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witnesses  are  living,  and,  it  seems,  even  aotaally  in  Court ;  nor  in  the  case  of 
wills,  by  showing  that  the  testator  died  within  the  thirty  years. (I)  The 
presumption  applies  in  the  case  of  any  document,  deeds,  wills,  letters,  entries, 
receipts  and  the  like.(2)  The  presumption  enacted  by  this  section  is  often 
treated  as  a  part  of  the  subject  of  ancient  possession  as  to  which,  see  notes  to 
the  seventh  clause  of  section  32,  ante.  But  the  presumption  is  applicable 
whether  the  document  be  tendered  in  support  of  ancient  possession  or  of  any 
other  fact.  With  regard  to  the  exception  to  the  hearsay  rule  in  favour  of 
ancient  document8(3)  when  tendered  in  support  of  ancient  possession  it  has 
been  said  :  "  These  are  often  the  only  attainable  evidence  of  ancient  poaeeK- 
sion,  and  therefore,  the  law  yielding  to  necessity  allows  them  to  be  used  on 
behalf  of  persons  claiming  under  them,  and  against  persons  in  no  way  priry 
to  them,  provided  that  they  are  not  mere  narratives  of  past  events,  bat 
purport  to  have  formed  a  part  of  the  act  of  ownership,  exercise  of  right,  or 
other  transaction  to  which  they  relate.  This  species  of  proof  demands  careful 
scrutiny,  for,  first,  its  effect  is  to  benefit  those  from  whose  custody  they 
have  been  produced,  and  who  are  connected  in  interest  with  the  original 
parties  to  the  documents,  and  next  the  documents  are  not  proved,  but  are 
only  presumed  to  have  constituted  part  of  the  res  gestm.  Forgery  and  fraud 
are,  however,  matters,  comparatively  speaking,  of  rare  occurrence,  and  a 
fabricated  deed  generally  betrays  from  some  anachronism  or  other  inconsis- 
tency, internal  evidence  of  its  real  character.  The  danger  of  admitting  these 
documents  is,  consequently,  less  than  might  be  supposed.  It  is  more  ex- 
pedient to  run  some  risk  of  occasional  deception  than  to  permit  injustice  to  be 
done  by  strict  exclusion  of  what,  in  many  cases,  would  turn  out  to  be  highly 
material  evidence.  "(4)  But  this  rule  of  presumption  which,  it  has  been  said, 
should  even  in  England  be  carefully  exercised,  must  be  applied  with  exceeding 
caution  in  this  country  where  forgery  and  fraud  cannot  be  said  to  be  of  rare 
occurrence,  and  where  therefore,  this  reason  for  the  rule  has  not  the  same 
weight  in  this  coimtry  as  it  is  supposed  to  have  in  England.  Here,  therefore, 
less  credit  should  be  given  to  ancient  documents  which  are  unsupported  by 
any  evidence  that  might  free  them  from  the  suspicion  of  being  fabricated, 
since  even  in  England  this  evidence  when  unsupported  is  of  very  little 
weight.(5)  Should  the  genuineness  of  the  document  be  for  any  reason 
doubtful,  it  is  perfectly  open  to  the  Court  or  Jury  to  reject  it,  however 
ancient  it  may  be.  Even  if  proper  custody  be  also  shown,  th«  Court  has 
still  power  to  reject  the  document  if  it  is  of  opinion  that  it  is  a  fabrication.(6) 
The  section  only  says  that  the  Court  may  raise  the  presumptions  mentioned 
in  it,  not  that  it  must  do  so.  and  experience  shows  that   "  may  presume  " 


purwannabs  or  other  grants  of  any  viziers  or  ol  (4)  Taylor,  Et.,  {  668 ;  Be«t,  Et.,  {  490. 

any  potentates  or  persons    formerly    exercising  (6)   Trailokfa   NaU    t.  Skttmo  Chumfami,  II 

antliority  in  territory  now  under  the  Ijeutenant-  C.,  S38,  MI,  542  (188S),  per  Oarth,  C.  J.:  Mm- 

Governor  of  Bengal ;  Reg.  11  of  1819,  s.  28.     A>  namut  PMool  v.  Oc*r  SwrMn,  18  W.  R..  4S5.  4*3 

to  the  Scheduled  Districts,  »e«  Reg.  Ill  of  1872 ;  (1872),  per  Couch.  C.  J.  [Accordingly  it  w»»  ns« 

Reg.   Ill  of    1886,  s.  2 ;  QazeUt  of  India,  Part  allowed  to  prevail  in  this  oase  in  which  there  was 

I,  6th  March  1881.  p.  74,  and  22nd  October  1881,  other  evidence  inconsistent  with    the    title  lh> 

pp.  607 — 611;  Calama    OattUt,  Part  I  A.,  9th  documents   proteases    to     create.]     Held.    Ir., 

March  1881.  p.  74 :  2od  November  1881.  pp.  192.  412;  BoUenn*  l<'<uh  v.  LukMat  Mapd,  »  C.  L.  R.. 

194,  196.  426,  429;   per  Field.  J. :  Sltoit  Hmtain  r.  Onfr. 

(1)  Taylor,  Ev.,  {  87.  dhandat  Purmimandot.20  B.,  I.  6,  (1896):  ["We 

(2)  tb.,    {  88,   see    s.    3.  ante,    definition   of  are  fully  aware  of  the  danger  of  lieating  old  dsea- 
•■document."  ments  as  eatablisbed  merely  because  tfcsy  are  S9 

(3)  Though    ancient    documents   are    usually  years  old   and  come  from  the  proper  eoslody." 
spoken  of  as  hearsay  evidence  of  ancient  possto-  per  Farran,  C.  J.] 

•ion,    yet  they  seem   rather  to  be  part*  of  the  (6)  Oooroo  Persiad  v.  BytuntoCk»ttier,iV.K, 

ret  gutm,  and    therefore  admissible  as    original  92  (1866) ;  Vgfrakant  Chowikn/  t.  gww  CluaJw, 

evidence.  6  C. .  209  ( 1880). 
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in  such  inataaces  ought  generally  to  be  construed  in  the  more  rigorous  of  the 
senses  allowed  by  the  fourth  section  of  this  Act.(l)  Where  a  document  more 
than  30  years  old  purporting  to  come  from  proper  custody,  is  required  by  the 
Court  before  which  it  is  produced  to  be  proved  and  is  left  unproved  :  and 
there  are  circumstances,  both  external  and  internal,  which  throw  great  doubts 
upon  the  genuineness  of  the  document,  the  Court  can,  in  the  exercise  of  the 
discretion  vested  in  it  under  s.  90,  decline  to  admit  it  in  evidence  without  formal 
proof,  and  their  Lordships  of  the  Privy  Council  will  be  always  slow  to  overrule 
the  discretion  exercised  by  a  Judge  under  s.  90.(2)  The  rule  of  law  which 
requires  the  party  tendering  in  evidence  an  altered  instrument  to  explain  its 
appearance  does  not  apply  to  letters  and  ancient  documents  coming  from  the 
right  custody  merely  because  they  are  in  a  mutilated  or  imperfect  state.(3) 

The  presumptions  raised  by  the  section  are  confined  to  handwriting, 
execution  and  attestation  ;  so  where  a  document  more  than  thirty  years  old 
purports  to  be  signed  by  an  agent  on  behalf  of  a  principal,  no  presumption  arises 
as  to  the  agent's  authority  which  must  be  proved. (4)  Where  an  old  deed  pur- 
ported to  be  an  appointment  under  a  special  power  and  to  be  executed  by 
the  attorney  of  the  donee  of  the  power,  the  Court  presumed  only  the  execution 
of  the  deed,  but  not  in  the  absence  of  the  power  or  evidence  thereof,  the 
authority  of  the  solicitor  to  execute  it. (5) 

The  use  by  the  Legislature  of  the  words  ' '  when  any  document  is  jtrodiuxd' '  fJJSSno*' 
does  not  limit  the  operation  of  the  section  to  cases  in  which  the  document  is 
actually  produced  in  Court,  and,  consequently,  secondary  evidence  of  an 
ancient  document  is  admissible  without  proof  of  execution  of  the  original  when 
the  document  is  shown  to  have  been  lost  and  to  have  been  heard  of  last  in 
proper  custody.  (6) 

The  Madras  High  Court  in  a  recent  case(7)  observed  with  reference  to  a 
document  of  which  secondary  evidence  had  been  permitted  to  be  given,  but  in 
respect  of  which  there  was  no  evidence  of  execution  : — "  It  is  not  necessary  to 
consider  whether  we  shoidd  be  prepared  to  follow  the  decision  in  Khetter  Chunder 
Mooktrjee  v.  Khetter  Paul  Sreeteerutno,{8)  if  it  had  been  shown  as  it  was  in  that 
case,  that  the  original  document  could  not  be  produced  by  reason  of  its  having 
been  lost.  In  the  present  case  there  is  nothing  to  show  that  the  original  docu- 
ment which  admittedly  is  in  existence  and  in  the  custody  of  the  Zamorin  could 
not  have  been  produced  if  proper  steps  to  procure  its  production  had  been 
taken  "  and  it  therefore  refused  to  raise  the  presumption  mentioned  in  this 
section,  though  the  original  document  of  which  a  copy  was  admitted  purported 
to  be  more  than  thirty  years  old. 

It  is  to  be  noted  with  respect  to  this  case  that  though  the  grounds  of 
admissibility  are  not  stated,  secondary  evidence  was  permitted  to  be  given,  and 
that  though  the  original  document  in  the  Calcutta  case  was  in  fact  lost,  there 
is  nothing  in  that  decision  which  limits  the  applicability  of  this  section  to  one 
only  of  the  oases  in  which  secondary  evidence  is  allowed,  viz.,  loss  of  the  original. 

The  period  of  thirty  years  is  to  be  reckoned  not  from  the  date  on  which  the  "Ttalrtr 
document  is  filed  in  Court,  but  from  the  date  on  which,  it  having  been  tendered  '•*'•  •**• 


(1)  Tiw>anfavia  v.  Kangattgavdo,  II  B.,  94,  08  Tltaioor     Per4lMd     v.     Uutmmmnl   BaAmuUf, 
l>S78):  e/.  •.  4.  M(e.  24    W.  R.,    428    (187S);     VggrahttU   CAomMry 

(2)  Miummat  akattq-un-Mua  v.   Skaban  AH,  v.  Hurro  Chunder,  6  C,  209  (1880). 
t  Bon.  U  R.,  7M  (I901),  n.  c,  26  A.,  581 ;  9  C.  (S)  Re  Aing,  1  Ch.,  164  (1897). 

W.  N..  IDS.  (6)  KMtUtr  Chunder   ▼.    KhtUtr    PatU,  6  C, 

(S)  Tsylor,  Er.,  |  1838,  m  to  the  effect  of  the  886(1880),   followed    in  Itkri  Pnuod   v.    LatH 

•Itaralioa    of  a  docnment  in   »   material    parti-  Jot,  22  A.,  294(1900). 

edar,  tee  Maiijtti  8*»  v.  SkaHkar  aakai,  i5  A.,  (7)  Appalhura  Patkar  v.    Qopala  Panikkor,  96 

MO  (1901).  M.,  674  (1901). 

(4|  mila«t  Bai  v.  DaUiat  Ait,  SC,  967  (1878);  (8)  6  C,  886  (1880). 
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in  evidence,  its  genuineness  or  otherwise  becomes  the  subject  of  proof.(l)  Ui« 
not  until  the  case  comes  on  for  hearing  and  the  party  producing  the  document 
is  called  upon  to  prove  it,  that  the  Court,  after  being  satisfied  that  it  come* 
from  proper  custody,  can  be  asked  to  make  the  presumptions  allowed  by 
tfais  section.(2) 

Ancient  documents  are  admissible  under  this  section  without  proof  of  any 
acts,  transactions  or  state  of  affairs  necessarily,  properly,  or  naturally  refeirible 
to  them.  Inconsiderable  ( if  any,)  weight,  however,  will  be  attach«l  to  docu- 
ments, which,  though  ancient,  are  not  corroborated  by  evidence  of  ancient  or 
modem  enjoyment  or  by  other  equivalent  or  explanatorj'  proof. (3) 

The  value  of  ancient  documents  as  evidence  when  admitted  must  depend  iu 
each  case  upon  the  corroboration  derivable  from  external  ciicumstances.  In 
order  to  form  an  estimate  of  their  value  the  following  considerations  have  usually 
been  regarded  as  important :  have  they  been  produced  on  those  previous  Deci- 
sions on  which  they  would  have  been  naturally  produced,  if  in  existence  at  the 
time  ;(4)  have  any  acts  been  done  under  them  ;  has  there  been  ancient  or 
modern  corresponding  enjoyment.(5) 

It  is  not  su£Scient  that  a  document  on  the  face  of  it  purports  to  be  mor« 
than  thirty  years  old.  Inorderto  prove  its  authenticity  a  party  mustaddnet 
evidence  of  the  custody  of  the  document,  and  ought  in  order  to  give  weight  to 
it  adduce  such  evidence  of  possession  or  other  evidence  of  a  like  corroborative 
nature  as  he  is  able.(6)  The  degree  of  credit  to  be  given  to  an  ancient  document 
depends  chiefiy  on  the  proof  of  transactions  or  state  of  a&irs  necessarily,  or  »t 
least  properly,  or  naturally  referrible  to  it.(7)  In  the  undermentioned  case,  the 
Court  observed  that  documents  relating  to  land  produced  by  a  person  out  of 
possession,  without  proof  of  any  act  done  in  connection  with  them,  with  the 
object  of  reducing  the  possession  actually  enjoyed  by  another  to  a  limited  or 
temporary  interest,  may  be  admissible  as  being  produced  from  proper  custody, 
but  would  generally  have  almost  no  weight  in  this  country  as  a  grotuid  of 
inference.  (8) 

This  condition  of  admissibility  must  generally  be  proved  by  some  other 
evidence.  Where  a  party  offers  documents  of  such  an  age  as  to  be  incapable  of 
being  proved  by  direct  evidence  he  is  bound  to  prove  their  custody.(9)  Though 
it  is  for  the  discretion  of  the  Court  to  decide  what  is  "  proper  custody,  "  this 
discretion  is  limited  by  the  Explanation  given  of  the  section  which  itself  foUows 
the  rule  of  English  law  laid  down  in  the  case  of  the  Bishap  of  Meath  v.  Marquis  of 
Winchester.(lO)  The  observations  of  Tindal,  C.  J.,  in  that  case  have  been  adopt- 
ed as  applicable  to  cases  coming  within  this  sectiou.(ll)  In  that  case  TindsL 
C.  J.,  in  speaking  of  documents  found  in  a  place  in  which,  and  under  the  care  of 
persons  with  whom  such  papers  might  naturally  and  reasonably  be  expected  to 


(1)  MiHii  8irkar  v.  Rhtdoy  Nalk,  6  C.  L.  R., 
I3S  (1879). 

(2)  Field.  Et.,  416. 

(3)  Taylor,  Ev.,  H  >6S,  666  ;  Field,  Et.,  413 ; 
M»rkby,  Et..  68,  69 ;  Boihtnt  Satik  ▼.  LuOtun 
Majki,  9  C.  L.  R.,  425,  429  (1881) ;  Amnd  Chun, 
it,  T.  UwAta  Ketket,  21  W.  R.,  130  (1874) ; 
Orant  t.  Bjtjnatk  Tewartt,  21  W.  R.,  279(1874) ; 
BrnkaM  Bhuttachmiu  r.  Rof  Xanin,  10  W.  R., 
i  (1868);  Bitht»hw  BAutttuAor^  t.  Lamb,  21 
W.  R.,  22  (1873);  Timattganla  t.  Kanfani/mdo, 
11  B.,  94,  98,  102  (1877);  Ban  OMnlaman  t. 
Mora  Lalukman,  11  B.,  89(1886). 

( 4 )  Some  evidence  may  be  required  to  be  giTen 
of  tbe  early  existenre  and  pnblirity  of   the  doou- 


r,. 


ment:  .4l<«eil»  v.  Kathtt  Chundtr,  I  W.  IL.  Itl 
(1864). 

(i>)  Boilnua  Sath  v.  lAiUunt  Jfai'k',  aapn- 

(6)  Onnrt  t.  Baijiuak  Tewaree,  21  W.  R., 
(1874);  Sneiant  Bhuttaeliarjei  t.  bj  S 
10  W.  B.,  1  (1868). 

(7)  Hart  Chiniaman  t.  J#om  LaJulmam,  II  B^. 
89  (1886). 

(8)  Timaittavda  t.  Banfongmtim,  11  II.,  •«.  >^ 
99  (1877),  per  Wmt.  J. 

(9)  flow  Parog  y.  Woowia  SeomdiKft,  li  W.  K-. 
472  (1869). 

(10)  3  Ring.  N.  C,  183.  20O :  10  BS)^  1**- 

(11)  TniloHa  NoA  t.  Bimrm  rlbMfiiM,  II C, 
B39,  542  (1885). 
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be  found,  says,  "  and  this  is  precisely  the  custody  which  gives  authenticity 
to  docninents  found  within  it,  for  it  is  not  necessary  that  they  should  be  found  in 
the  best  and  most  pro'per  place  of  dej>osit.{l)  If  documents  continue  in  such 
custody  there  never  would  be  any  question  as  to  their  authenticity,  but  it  is 
nii«Q  documents  are  found  in  other  than  their  proper  place  of  deposit,  that 
tbe  investigation  commences  whether  it  was  reasonable  and  natural,  imder  the 
circumstances  in  the  particular  case,  to  expect  that  they  should  have  been  in 
the  place  where  they  are  actually  found  ;  for  it  is  obvious  that,  while  there  can 
be  only  one  place  of  deposit  strictly  and  absolutely  proper  there  may  be  various 
and  many  that  are  reasonable  and  probable  though  differing  in  degree,  some 
being  more  so,  some  less,  and  in  those  cases  the  proposition  to  be  determined  is, 
whether  the  actual  custody  is  so  reasonably  and  probably  to  be  accoimted  for, 
that  it  impresses  the  mind  with  the  conviction  that  the  instrument  found  in 
such  custody  must  be  genuine.  That  such  is  the  character  and  description  of 
the  custody,  which  is  held  sufficiently  genuine  to  render  a  document  admissible, 
appears  from  all  cases."  Many  decisions  have  been  given  both  in  England (2) 
and  in  India(3)  as  to  the  conditions  which  constitute  proper  custody,  but  each 
esse  must  depend  upon  its  own  particular  circumstances,  it  being  impossible  to 
laj  down  any  rule  which  shall  apply  to  all.(4)  Thus  in  a  suit  to  eject  a  tenant 
vho  had  been  in  possession  of  a  small  homestead  for  forty  years,  the  tenant 
produced  a  pottah  purporting  to  be  sixty  years  old  granted  to  her  father  who  had 
held  possession  under  it  for  twenty  years  until  his  death.  It  appeared  that 
her  father  had  left  an  infant  grandson  who  was  his  sole  heir  but  who  had  never 
either  before  or  after  attaining  his  majority  made  any  claim  to  the  property. 
The  Court  AeW  that  her  custody  ofthe  pottah  was  a  natural  and  proper  one  with- 
in the  meaning  of  this  section.(5)  When  property  had  been  in  the  possession  of 
the  plaintifi's  father  and  documents  relating  to  the  property  were  found  among 
the  papers  of  a  deceased  gomastah  who  had  been  in  the  father's  employ  and  had 
managed  the  property  for  the  plaintiff  during  his  minority,  this  was  held  to  be  a 
proper  custody.(6)  The  mere  fact  that  an  ancient  document  is  produced  from 
the  records  of  a  Court  does  not  raise  any  presumption  that  it  was  filed  for  a  proper 
purpose,  and  that,  consequently,  the  Court's  custody  was  a  proper  cus- 
tody. The  document  must  be  shown  to  have  been  so  filed  in  order  to  the 
adjudication  of  some  question  of  which  that  Court  had  cognizance  and 
which  had  actually  come  under  its  cognizance.(7)  In  the  undermentioned 
case,  the  Privy  Council  observed  as  follows  :  "  With  reference  to  the  argu- 
ment as  to  the  evidence  in  support  of  the  bond,  and  particularly  with  res- 
pect to  the  custody  of  the  bond,  it  is  in  their  Lordship's  opinion  sufficient 
to  state  that  the  bond  was  produced  in  the  usual  manner  by  the  persons 
who  claimed  title  under  the  provisions  of  it,  and  who  therefore  were  entitled 
to  the  possession  of  it ;  so  that  the  bond  must  be  held  to  have  come  from  the 
proper  custody. "  (8) 


11)  Followed   in  Sharfudin  t.    Qovind,    27  B..  R.,  P.  C.  85,  86  (1869);    s.  c,  11  W.  B.,  P.  C 

4S2. 4S2  <I902) :  «.c.,  cub.  voo.  Tajudin  v.  Oovind,  35 ;  tee  also  u  to  proper  custody,  Thahoor  Per- 

3  Bom.  L.  R.  144.  thad  t.  Batkmutty  Kooer,  24  W.  R.,  428  (1875) ; 

(2)  See  Taylor,  Et..  K  660—664  ;  Phipson,  Et.,  Ekowrie  Singh  v.    Koylath  Ckunder,  21   W.   R., 

M  Ed..  467 — 469.  45    (1874);     UuMumvt    Fureedoonitm   t.    Bam 

(J)  T.  put.  Onotra,  21  W.  R.,   19  (1873) ;  Chunder  Kant  v. 

(4)  Norton,  Et.,  267.  Brojo  Natk,  13  W.  R.,  109  (1870) ;    Ooiir  Paroy  v. 

It)  rratMM    Nalk  V.    Skurno    Ckungoni,  II  Wooma  Soondaree,  12  Vf.R.,  412  {1869);  aurudo) 

C,  53«  (1885).  Day  v.  Sambku  Natk,  3    B.    L.  R..  268  (1869) ; 

(6)  Ban   Ckinlaman    t.  Mora  Laksiiman,    11  Sretkantk  BhuUacharjee  v.  Raj  Karain,  10  W.  R., 
B.,  8>  (18M).  1  (1868) ;    Mahomed   Aizaddi   T.  Shafi  MtUla,  8 

(7)  dmUadkur  Paul   r.  Bhyrub  Chunder,  6  C,  B.  L.   R.    26,  29    (1871)  ;     VUal    Mahadeb     v. 
n»  (1880).  Mahummad  Hiuen,  6  Bom.'.H.  C.  R.,  90  (1869). 

«)  Dnmii  Ooya  t.    Oodabhai  Oodabhai.  2  B.  U 
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No  custody  is  improper  if  it  is  proved  to  have  had  a  legitimate  origiii,  oi 
if  the  circumstonces  of  the  particular  case,  are  such  as  to  render  such  an  ori^ 
probable.  This  provision  is  applicable  to  those  cases  in  which  the  custody  it 
not,  perhaps,  that  where  it  might  be  most  reasonably  expected,  but  is  yetsnffi- 
ciently  reasonable  to  constitute  such  custody  not  improper.  Thus  in  the  two 
first  lUustrations  to  the  section  the  documents  are  produced  from  their  natuial 
place  of  custody  ;  in  the  third  lUustration  the  documents  ordinarily  would  be 
with  the  owner  JB  ;  but  under  the  circumstances  A's  custody  is  proper.(l) 

In  the  undermentioned  ca8e(2)  Batty,  J.,  was  of  opinion  that  the  sectioii 
read  with  the  explanation  seemed  to  insist  only  on  a  satisfactory  account  of  the 
origin  of  the  custody  and  not  in  the  history  of  its  continuance  :  and  that  pos- 
sibly the  origin  of  the  custody  was  alone  regarded  as  material  because  it  ia  in- 
telUgible  that  ancient  documents  may  be  overlooked  and  left  undisturbed  not' 
withstanding  a  transfer  of  old,  or  creation  of  new  interests. 

(1)  Norton,  E»,   2*7.  «.  c,  mb.  voc„  or  Tajudin  ».  Gvtiid,  i  Boo. 

(2)  SAor/iuKii  V.  Oovtwi,  27  B.,   452,462(1902);       L.   R..  144. 
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CHAPTER  VI. 

Op  the  Exclusion  of  Oral  by  Documentary  Evidence. 

In  so  far  as  the  present  Chapter  deals  not  only  with  cases  in  which  oral 
evidence  is  excluded  by  documentary  evidence,  but  also  with  those  in  which 
oral  evidence  is  admissible,  notwithstanding  the  existence  of  a  document,  its 
subject-matter  may  properly,  and  in  conformity  with  the  English  text-books, 
be  described  as  the  "  admissibility  of  extrinsic  evidence  to  affect  documents  ;  ' ' 
a  branch  of  the  law  of  evidence  which  is  perhaps  of  all  the  most  difficult  of  ap- 
plication. 

It  is  necessary,  in  the  first  place,  to  bear  in  mind  in  this'  connection  that  Admtaai- 
(as  has  been  already  provided  by  the  Act)  the  contents  of  all  documents,  what-  JrtiSo*«y? 
ever  be  their  nature,  whether  dispositive  or  non-dispositive  (v.  pott ),  must  be  denoe  to 
proved  by  the  production  of  the  document  itself,  except  in  those  cases  in  which  ^JStk****"" 
secondary  evidence  is  admissible  (sections  64,  62).  If,  however,  the  question 
is  not  primarily  as  to  the  contents  of  a  document,  but  as  to  the  existence  of 
matters  of  fact  of  which  documents  form  the  record  and  proof,  other  consider- 
ations come  into  play  which  are  the  peculiar  subject-matter  of  this  portion  of 
the  Act.  The  question  then  arises  whether  the  fact  of  such  record  excludes 
other  evidence  of  the  matters  which  are  so  recorded,  and  whether  these  matters 
can,  and  if  so,  in  what  manner,  be  affected  by  such  other  evidence  To  fully 
comprehend  this  distinction  it  is  necessary  to  distinguish  between  dispositive 
(or,  m  the  language  of  Bentham,  "  pre-determined  ")  documents,  or  documents 
which  are  uttered  disposUivdy,  i.e.,  for  the  purpose  of  disposing  of  rights ; 
and  non- dispositive  (or,  in  the  language  of  Bentham,  "casual")  documents,  or 
those  which  are  uttered  non-dispositivdy,  i.  e.,  not  for  the  purpose  of  disposing 
of  rights.  A  casual  or  non-dispositive  document  (  e.g.,  a  letter  or  memorandum 
thrown  off  hurriedly  in  the  ease  and  carelessness  of  familiar  intercourse,  without 
intending  to  institute  a  contract,  and  which  is  offered,  not  to  prove  a  contract, 
but  to  establish  a  non-contractual  incident)  is  peculiarly  dependent  upon  ex- 
traneous circumstances  ;  is  often  inexplicable  unless  such  circumstances  are  put 
in  evidence ;  and  employs  language,  which,  so  far  from  being  made  up  of  phrases 
selected  for  their  conventional  business  and  legal  limitations,  is  marked  by  the 
writer's  idiosyncrasies,  and  sometimes  comprises  words  peculiar  to  himself. 
But  whether  such  documents  are  informally  or  formally  constituted,  they  agree 
in  this,  that  so  far  as  concerns  the  parties  to  the  case  in  which  they  are  offered, 
they  were  not  prepared  for  the  purpose  of  disposing  of  the  rights  of  the  party 
from  whom  they  emanate.  Dispositive  documents,  such  as  contracts,  grants 
of  property  and  the  like,  on  the  other  hand,  are  deliberately  prepared,  and  are 
usually  coached  in  words  which  are  selected  for  the  purpose  because  they  have 
a  settled  legal  or  business  meaning.  Such  documents  are  meant  to  bind  the 
party  uttering  them  in  both  his  statements  of  fact  and  his  engagements  of 
further  action  ;  and  they  are  usually  accepted  by  the  other  contracting  party 
(or,  in  case  of  wills,  by  parties  interested),  not  in  any  occult  sense,  requiring 
explanation  or  correction,  but  according  to  the  legal  and  business  meaning  of  the 
term8.(l) 

(I)    Wharton,  Er.,  {  020  ;  this  dittinotion  is  not,  bowerer,  entirely  excloaiTe  with    reference 

raeogDiied  by  Sir  J.  Stephen  in  sohstaooe,  though  to  the  sabject-matter  of  a.  91,  for  matter*  wUoh 

not  in  temu  in  a.  91  of  thi*  Aet,  and  in  Art.  90,  the  Uw   rennires   to    he    rednoed    u>    writing 

•f  hit  Diamt  of  Evidence.     The  daasificatton  i<«  may     {*.g.,     mortgages),     or     may     not    {e.g., 
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The  Chapter  commences  by  enacting  that  no  evidence  in  proof  of  the  terms 
of  dispositive  documents  and  of  matters  required  by  law  to  be  reduced  to  the 
form  of  a  document  (  whether  these  matters  be  dispositions  or  not )  shall  be 
given  except  the  document  itself,  or  secondary  evidence  thereof  when  admissible. 
The  very  object  for  which  writing  is  used  is  to  perpetuate  the  memory  of  what 
is  written  down,  and  so  to  furnish  permanent  proof  of  it.  In  order  to  give  effect 
to  this,  the  document  itself  most  be  produced.  Assuming  that  the  document 
has  been  produced  as  required,  the  next  section,  with  certain  proviaof*,  excludes 
oral  evidence  for  the  purpose  of  contradicting,  varying,  adding  to,  or  subtract- 
ing from  its  terms.  To  give  full  effect  to  the  object  with  which  writing  is  oaed, 
not  only  is  it  necessary  that  the  document  itself  should  be  put  before  the  Judge 
for  his  inspection,  but  also  in  cases  where  the  document  purports  to  be  a  final 
settlement  of  a  previous  negotiation,  as  in  the  case  of  a  written  contract,  it  is 
essential  that  the  document  shall  be  treated  as  final  and  not  be  varied  by  woid 
of  mouth.  If  the  first  of  these  rules  were  not  observed,  the  benefit  of  writing 
would  be  lost.  There  is  no  use  in  writing  a  thing  down  unless  the  writing  is  read. 
If  the  second  rule  were  not  observed  people  would  never  know  when  a  qnestioD 
was  settled,  as  they  would  be  able  to  play  fast-and-loose  with  their  writ- 
ings. (1)  But  though  extrinsic  evidence  is  thus  inadmissible  (a)  to  tupenede 
(section  91  ),  or  (b)  to  control,  that  is  to  contradict,  vary,  add  to  or  subtract  from 
the  terms  of  the  document  (section  92  ),  it  may  yet  (c)  be  admissible  in  atd  of. 
and  to  cxjdain,  the  document  (section  92,  sixth  proviso  sections  93 — 100). 

It  is  proposed  to  shortly  observe  upon  these  three  rules  which  form  the 
subject-matter  of  this  Chapter  of  the  Act.    The  general  distinction  between 
the  sections  just  quoted  is  that  sections  91,  92.  define  the  tases  in  which  doca- 
ments  are  exclusive  evidence  of  transactions  which  they  embody,  while  sections 
(93 — 100)  deal  with  the  interpretation  oi  documents  by  oral  evidence.     The  two 
subjects  are  so  closely  connected  together  that  they  are  not  usually  treated  as 
distinct ;  but  they  are  so  in  fact.    Thus  A  and  B  make  a  contract  of  marine 
insurance  on  goods  and  reduce  it  to  writing.    They  verbally  agree  that  the 
goods  are  not  to  be  shipped  in  a  particular  ship,  though  the  contract  makes  no 
such  reservation.     They  leave  unnoticed  a  condition  usually  understood  in  the 
business  of  insurance,  and  they  make  use  of  a  technical  expression,  the  meaning 
of  which  is  not  commonly  known.    The  law  does  not   permit  oral  evidence 
to  be  given  of  the  exception  as  to  the  particular  ship   (section  92).     It  does 
permit  oral  evidence  to  be  given  to  annex  the  condition  {'section  92,  fifth  proviso] ; 
and  thus  far  it  decides  that  for  one  purpose  the  document  shall,  and  that  for  an- 
other it  shall  not,  be  regarded  as  exclusive  evidence  of  the  terms  of  the  actual 
agreement  between  the  parties.     It  also  allows  the  technical  term  to  be  explain- 
ed (section  98),  and  in  so  doing  it  interprets  the  meaning  of  the  document  itself. 
The  two  operations  are  obviously  different,  and  their  proper  performance  de- 
pends upon  different  principles.     The  first  depends  upon  the  principle  that  the 
object  of  reducing  transactions  to  a  written  form  is  to  take  security  against  bad 
faith  or  bad  memory,  for  which  reason  a  writing  is  presumed,  as  a  general  mle.  to 
embody  the  final  and  considered   determination  of  the  parties   to  it.    The 
second  depends  on  a  consideration  of  the   imperfections  of   language  and  of 
the  inadequate  manner  in  which  people  adjust  their  words  to  the  facts  to  which 
they  apply.    The  rules  contained  in  this  Chapter  of  the  Act  are  not  perhaps 
difficult  to  state,  to  understand,  or  to  remember ;  but  they  are  by  no  means 
easy  to  apply,  inasmuch  as  from  the  nature  of  the  case  an  enormous  number  of 
transactions  fall  close  on  one  side  or  the  other  of  most  of  them     Hence,  the  ex- 
position of  these  rules  and  the  abridgment  of  all  the  illustrations  of  them  which 
have  occurred  in  practice  occupy  a  very  large  space  in  the   defferent  text- 


depwitiont  of  witn^ases).  ronttitnte  disposition*  of   righto. 
(I)  Stepli.  Introd..  171.  172. 
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writeiB  ;(1)  and  hence  also  the  difficulty  not  infrequently  experienced  of  recon- 
ciling apparently  conflicting  cases,  but  the  facts  of  which  and  upon  which 
the  decision  rested  are  seldom,  if  ever,  fully  reported. 

When  a  transaction  has  been  reduced  into  writing,  either  by  requirement  of  ; 
law,  or  agreement  of  the  parties,  the  writing  becomes  the  exclusive  memorial  i 
thereof,  and  no  extrinsic  evidence  is  admissible  to  independently  prove  the  sapan 
transaction  (section  91).  Oral  proof  cannot  be  substituted  for  the  written  ^J,^ 
evidence.  Some  of  the  grounds  of  the  rule  have  already  been  considered. 
Others  are  that  in  the  case  of  dispositive  documents  the  written  instrument  is, 
in  some  measure,  the  ultimate  fact  to  be  proved,  and  it  has  been  tacitly 
treated  by  the  partis  themselves  as  the  ordy  repository  and  the  ajypromriate  evi- 
dence of  their  agreement.  The  instrument  is  not  collateral,  but  is  of  the  very 
essence  of  the  transaction ;  and  consequently  in  all  proceedings,  civil  or  criminal, 
in  which  the  issue  depends  in  any  degree  upon  the  terms  of  the  instrument,  the 
party  whose  witnesses  show  that  the  disposition  was  reduced  to  writing  must 
either  produce  the  instrument  or  give  secondary  evidence  thereof.  (2)  So  also 
in  the  case  of  instruments  which  the  law  requires  to  be  in  writing,  the  law  hav- 
ing required  that  the  evidence  of  the  transaction  should  be  in  writing,  no  other 
proof  can  be  substituted  for  that  so  long  as  the  writing  exists  and  is  in 
the  power  of  the  party.  Accordingly  parol  evidence  is  inadmissible  to  prove 
judicial  documents,  or  private  formal  documents  such  as  wills  and  other 
dispositions  of  property  which  the  law  requires  should  be  reduced  to  the  form 
of  a  document.  To  admit  inferior  evidence  when  the  law  requires  superior 
would  be  to  repeal  the  law.(3) 

Extrinsic  evidence  is  not  only  inadmissible  to  supersede  the  document  ^^ 
but  also  to  control,  that  is  to  contradict,  vary,  add  to  or  subtract  from  the  terms  inadim*- 
of  the  document,  though  the  contents  of  such  document  may  be  proved  either  Sm&^th» 
by  primary  or  secondary  evidence  according  to  the  rules  stated  in  the  preceding  dooumant 
sections  of  the  Act.  This  common  law  rule  may  be  traced  back  to  a  remote 
antiquity.  It  is  founded  on  the  inconvenience  that  might  result,  if  matters  in 
writing,  made  by  advice  and  on  consideration,  and  intended  finally  to  embody 
the  entire  agreement  between  the  parties  were  liable  to  be  controlled  by  what 
Lord  Coke  calls  "  the  uncertain  testimony  of  slippery  memory.  "  When 
parties  have  deliberately  put  their  mutual  engagements  into  writing  in  language 
which  imports  a  legal  obbgation,  it  is  only  reasonable  to  presume  that  they  have 
introduciMl  into  the  written  instrument  every  material  term  and  circumstance. 
Consequently  extrinsic,  or  as  it  is  often  loosely  called  "  parol,"  evidence,  is 
equally  inadmissible  in  this  connection  whether  it  consists  of  casual  conversa- 
tions, declarations  of  intention,  oral  testimony,  documents  (provided  they  are 
of  inferior  solemnity  to  the  writing  in  question)  or  facts  and  events  not  in  the 
nature  of  declarations,  and  whether  such  conversations  were  previous  or 
subsequent  to,  or  contemporaneous  with,  the  date  of  the  principal 
document.  Such  evidence  while  deserving  far  less  credit  than  the  writing 
itself,  would  inevitably  tend  in  many  instances  to  substitute  a  new  and 
different  contract  for  that  really  agreed  upon,  and  would  thus,  without  any 
oorresponding  benefit,  work  infinite  mischief  and  wrong.(4)  The  rule  equally 
applies  in  the  case  of  dispositions  reduced  to  writing  by  the  agreement  of 
parties  and  of  those  which  have  been  so  reduced  in  obedience  to  the  require- 
ments of  the  law  in  that  respect.  The  rule,  however,  only  applies  as  between  the 
parties  to  any  such  instruments  or  their  representatives  in  interest.  Persons 
who  are  not  parties  to  a  document  or  their  representatives  in  interest  may 
give  evidence   of  any  facts  tending  to  show  a  contemporaneous  agreement 


(1)   atepb.  Oigctt.  pp.  IM,  I8.V  (4)    Tftylor,  Br..  K  tl33.  I14S.   lUpioa.  Ev. 

m   Taylor,  Er..;  401.  3«ie<L.6l3. 

<S)    /»..{3»a 

W,LE  29^  J 
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vaiying   the  teims   of  the  document  (section  99).     The  rule    is  subject 

further  to  certain  provisos  which  will  be  found  dealt  with  in  the  noUi  to 

section  92,  post. 

■jjWjBrto  It  has  been  already  observed  that  extrinsic  evidence  is  inadmissible  either 

adittlaBlbi*    to  supersede  or  to  control  the  document,  that  is,  the  document  itself  only  most 

ex^natfon  ^  produced  in  proof  of  the  transaction  which  it  embodies,  and  when  so  prodoced 

of  the  doon-  its  terms  may  not  be  contradicted,  added  to,  or  varied  by,  other  evidence.    But 

'"*°*'  on  its  production  it  becomes  necessary  to  construe  the  document.     Putting  a 

construction  upon  a  document  means  ascertaining  the  meaning  of  the  signs  or 

words  made  upon  it  and  their  relation  to  fact8.(l)  Construction  may  be  efiected 

from  an  inspection  and  consideration  of  the  terms  of  the  document  itself,  or 

from  such  an  inspection  and  consideration  coupled  with  a  consideration  of  cer 

tain  classes  of  extrinsic  evidence  admissible  in  aid,  explanalion,  and  tnterjmU- 

tion  of  documents.  (2) 

The  construction  of  a  document  before  the  Court  is  a  question  of  law  to  be 
determined  by  Grammar  and  Lo^c,  the  primary  organs  of  interpretation  aided 
where  necessary  by  the  subsidiary  one  of  usage  (section  98),  where  admissible, 
to  throw  light  upon  the  meaning  of  the  words  used.  (3)  To  construe  a  document 
oral  evidence  of  its  author  as  to  his  intention  is  not  admissible,  though  accom- 
panying circumstances  (section  92,  prov.  6)  may  be  shown  and  con8idered.(4) 
The  effect  of  a  document  depends  on  the  intention  of  the  parties  as  gathered 
from  the  terms  of  the  instrument  and  from  the  surrounding  circumstances.  (5) 
In  construing  mercantile  instruments  it  is  particularly  the  duty  of  a  Court  of 
Justice  to  regard  the  intention  rather  than  the  form,  and  to  give  effect  to  the 
,  '.  whole  instrument.    The  intention  must  be  collected  from  the  instrument,  but 

resort  may  be  had  to  mercantile  usage  (section  98)  in  certain  cases  as  a  key  to 
its  exposition.  (6) 

In  the  citations  now  made  two  important  classes  of  extrinsic  evidence  are 
alluded  to,  viz.,  proof  of  surrounding  circumsUmces  and  of  usage.  Firstly,  the 
document  most  be  applied  to  the  facts.  In  order  that  the  Court  may  be  placed 
as  nearly  as  possible  in  the  position  of  the  author  of  the  instrument,  evidence  is 
admissible  of  all  surrounding  circumstance(7),  which  will  eimble  it  to  identify 
the  persons  or  thins  to  which  the  writing  refers,  or  to  ascertain  the  nature  and 
qualities  of  the  subject-matter  of  the  instrument  (section  92,  prov.  6).  Seeondr 
lu,  evidence  may  be  given,  when  necessary,  of  the  meaning  of  the  words  and 
signs  made  upon  a  document ;  for  without  such  a  knowledge  it  would  be  im- 
possible to  understand  and  construe  a  document(8)  (section  98).  But  evidence 
may  not  be  given  to  show  that  common  words,  the  meaning  of  which  is  plain 
and  which  do  not  appear  from  the  context  to  have  been  used  in  a  peculiar  sense 
were  in  fact  so  U8ed.(9)     Under  this  heading  will  come  the  testimonv  both  of 

(1)  Steph.  Dig..  Art.  91.  SM  (1848):  Supreme  Court,  Ple«  Sid*.  p>  Sir 

(2)  See  Alton  SamMdvn  v.  Ranf  KHrwar,       L.  Peel.  C.  J. 

W.  R.,  1864,  Aot  X,  22,  24  (though  undoubtedly  (7)    Set  ones  cited  in   the  notn  iot.  9t,  |»*t. 

»  document  may  be  explained  by  oral  evidence,  (S),  Smxaram    Uorarji   v.    KatUas  K*li—fi,  ^* 

the  latter   caonot  be  admitted  to  vary  the  terms  B.,  831    (1804);   JaiM  t.   Bkairra,   19  A..  IS} 

of  a  written  inatrument,  which  terms  are  in  them-  (1888);  Batti  Mtwa  v.  UuUii  Kawar,  13  B,  U  R. 

•elves  clear  and  undoubted).  »12  (1874) ;  and  see  nolet  to  «.  St,  Pwviw  (fc 

(3)  Mahaladmi  AwmaX    v.    Patani  ChM,  6  v*:  BalkiAtM  Da*   v.    Ltnt,  22  A.,  14*.  1S> 
Mad.  H.  0.  R.,  24»,  24fl,  247  (1871).  (1899);  Jafar  ficMii  v.  Saufit  «Mfft.  21  A.  * 

(4)  BeU  Makamni  V.    ColUolar  of  BlawoK  11  ( 1898) ;  PbipMMi.  Bt^  3rd  Ed..  Ml,wa, 
A.,    198,   209,  P.   C.   (1894) ;  BalUdten  Das    v.  (8)  .See ».  08,  jnit. 

£«We,4C.  W.  N.,  in3(1899):  a.c..22A.,  149.  (9)    Steph.  CKg.,.\rt.  91,    cl.  (2).    So  endfn*" 

(6)     Suecaram    Morarji    v.    Kalidas   KaUanji,  may  not  be  given  to  show  that  the  word  "basti*' 

18   B.,  831    (1894);    B«(iiaAeii    Aw    v.    Leggt.  in  a  policy  of  insurance  mean*  "boato  Bot  rfat 

supra.  on  the  ontaide  of   the    ship    on    tte    qsatsr- 

(6)     Braddm  v.  Abbott,  Taylor's  Reports.  342,  BUuMi  v.  JtsyaJ  Sm*anft  Co.,  2  CL  *  J«  S44. 
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experts  and  non-expeits  as  to  the  meaning,  but  not  as  to  the  oonstraction,  of 
the  Umguage  and  evidence  of  usage  to  explain  the  terms  of  the  document.(l) 
Usage  is  adbaissible  not  only  to  exjilain  but  to  annex  unexpressed  incidents  to  a 
docoment,  provided  they  are  not  expressly  excluded  by,  nor  inconsistent  with, 
the  terms  thereof  (section  92,  prov.6).(2) 

The  abovementioned  class  of  extrinsic  evidence  will  have  to  be  resorted 
to  in  the  case  of  documents  apart  from  the  question  of  ambiguity  properly  so- 
called.  Another  set  of  rules  come  into  play  where  there  is  an  ambiguity  in  the 
document.  But  as  these  latter  rules  depend  upon  the  existence  of  some  ambi- 
guity it  is  clear  that  when  the  words  of  a  document  are  free  from  ambiguity  and 
eztnnal  circumstances  do  not  create  any  doubt  or  difficulty  as  to  the  proper 
application  of  the  words,  extrinsic  evidence  for  the  purpose  of  explaining  the 
document  according  to  the  supposed  intention  of  the  parties  is  inadmiaBible(3) 
(section  94,  post).  There  is  in  fact  in  such  cases  nothing  to  explain.  The  docu- 
ment must  be  construed  according  to  the  plain  common  meaning  of  its  terms,  and 
words  may  not  be  imported'  into  it  from  any  conjectural  view  of  its  intention 
which  would  have  the  efiect  of  materially  changing  those  terms.  The  language 
Qsed  must  be  given  effect  to.  (4)  There  may,  however,  be  an  ambiguity  which 
again  may  be  either  patent  or  latent.  In  the  case  of  a  patent  ambiguity  no 
extrinsic  evidence  in  explanation  of  the  instrument  will  be  admissible  (section 
93,  post  ).(5)  If,  on  the  other  hand,  there  be  a  latent  ambiguity,  extrinsic 
evidence  wiU  be  admissible  (sections  95 — 97,  post).{6)  When  extrinsic  evidence 
is  thus  admissible  in  explanation  of  latent  ambiguities  all  forms  of  evidence, 
including  declarations  of  intention  by  the  author  of  the  injBtrument,(7)  will  be 
receivable. 

So  the  conduct  and  acts  of,  and  course  of  dealing  between,  the  parties  will 
be  admissible  in  aid  of  the  interpretation  of  documents  the  meaning  of  which  is 
doubtful. (8)  In  the  case  of  Purmanandas  Jeeioandas[^  the  admissibility  of  this 
form  of  evidence  was  observed  upon  as  follows  : — "  The  authorities  in  favour  of 
interpretinp  the  lease  by  the  acts  of  the  parties  are  summed  up  in  Broom's 
Legal  Maxuns  (3rd  edition,  608),  under  the  title  "  Contemporanea  expositio  est 
optima  et  fortissima  in  lege."  The  rule  is  that  ambiguous  words  may  be  proper- 
ly construed  by  the  aid  of  the  acts  of  the  parties.  See  Doe  d  Pearson  v. 
RtM,(10)  per  Tindal, C.  J.,  and  Chapman  v.  BIuck,{\\)  per  Park,  J.     The  widest 

(I)    Phipaoo,  Ev.,  Srd  R<l.,  Ml ;  a.  98,  p^ttt.  mortgage-deed  the  ternu  of  whioh  are  of  adoabt- 

(1)    Hn  notes  to  ■.  M,  proT.  (fi),  po»l.  ful  character,  the  intention  of  the  partiea  as  de- 

(3)  Set:9*,jio)t ;  Shore  y.  Wilton,   it  .Smlt.  duciUe  from  their  condnot  at    tlie    time  of  exe- 
N.  R.,  S98,  1037.  ciition    and    other  oontemporaneoua    docuinenta 

(4)  MusMtmai   BhagbuUi   v.  I'howdhrg   Bhola-  executed  between  them  ■■  to  be  looked  at].     In 
—A,  i  I.  A.,  256  (18TS) ;  Shore  v.  Vilton.  «upra.  a  recent  oaee  before  the  Privy  Council  in  which 

(5)  See  •.  93,  potl.  the  doi'iiment  w««  unambiguoiw  the  committee 
(S)  See  m.  06—97,  ponl.  held  that  the  legal  alieot  ot  ao  onmabigaoue 
(7)  Set  ib„  potL  document  &ach  a»  that  in  suit  could  not  be 
(S)  In  re  PurmananJee  Jtewandiu,  7  B.,  Iu».       controlled  or  altered  by    evidence    of    the    snb- 

lia  (18S2):  Mohan  Loll  v.   Vnopooma  Dottet,  sequent  conduct  of  the  parties.     Balkitken  Dcu 

*  W.  R..  see,  M9  (1868)  (pvidenoe  a«  to  the  mode  ▼.  Bam  Karain,  30  C,  788  (190$). 

ia  which  the  partiea  had  dealt  with  the  property  (9)    7  B.,  109,  116  (1882). 

IB  diiipnte]:  J!ia6ao  JUmbniUHtt  x.  Same    Kun-  (10)    8  Bing.,  178.  181.  (*'  Opon  the  general 

•or,  W.  R.,  1864,  Act  X,  22,  24  [evidenoe  of  sub-  and  leading  principle  in  such  cooee,  we  ore  to  look 

dealing   between  the   parties) :     Baboo  to  the  word*  of  the  inatramcnt  and  to  the  acta 


MmjMl  T.  ShtUih  Joirakar,  8    W.    R.,     |S2,  1S3  of  the  partire  tc  oscertafai  what  their  intention 

(1M7):    «M  *.    8.  oafc,  p.  4S  and   coses  cited  in  was  •    if     the     words     of    the     inatnunent    be 

*«(•  10  on  that  page,   and  in  Phlpsoo.    £▼.,  Srd  ambignoua,  «r  may  call  in  aid  the  acts  done  under 

U.,  Ml,  642 :  but  scf  aho  Ford  t.  Tat$i,  2  M.  *  it  aa  a  c4ne  to  the  intention  of  the  parties.] 
fir.,649:£aele«T.Ar,e|m.Kxeb..ilO;.'a/ar£/i>«e»  ai)     4  Ring.  K.  C,  187, 196.  [••  The  intention 

T.  IUmi«  Sifik,  21  A.,  4  (1898)  (in  construing  a  nf  the  rx>rUf«  must  be  rollocted  from  tbo  langoag>- 
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effect  given  to  the  acts  of  parties  as  assisting  the  intetpietation  of  wnttea 
instruments  is  in  the  case  of  ancient  grants  and  charters,  specially  in  deteimia 
ing  what  passed  thereunder,  a  matter  naturally  hanl  to  discover  from  the 
instrument  itself  after  the  lapse  of  many  years.  The  case  of  Waterpari  v. 
Fetmd,{l)  seems  to  be  the  one  which  goes  furthest  in  this  direction  in  which 
case  the  word  "village"  was  held  to  include  "  a  mountain.  "  On  the  oth« 
hand,  the  rule  is  plain  that  the  acts  of  parties  cannot  be  allowed  to  affect  th« 
construction  of  written  instrument  if  tbaX  construction  be  in  itself  unambigaous ; 
the  cases  of  Moore  v.  Foley{2)  and  Iggidden  v.  May(S)  already  cited  on  th« 
first  point  reserved  are  also  authorities  on  this  point.(4) 

BnoM^on  The  Indian  Succession  Act  in  Fart  XI  contains  similar  provisions  to  some 

^o'-  of  those  in  this  Chapter  which  it  is  declared  (section  100)  is  not  to  be  taken  to 

affeet  any  of  the  provisions  of  the  former  Act  relating  to  the  oonstnution  of 

wiU.(6) 


jof  *°'         Ol-     When  the  terms  of  a  contract,  or  of  a  grant(6)  or 
J5!S5*^;i  of   any  other   disposition  of  property,  have  been  reduced  to 
SmduratTor  *^®  form  of  a  document,  and  in  all  cases  in  which  any  mat- 
^SSvSS[to  *®'  ^8  required  by  law  to  be  reduced  to  the  form  of  a  docu- 
d'^tteot.    Mieiit*  oo  evidence  (7)  shall  be  given  in  proof  of   the  terms 
of  such  contract,  grant  or  other  disposition  of  property,  or 
of  such  matter,  except    the    document  itself,   or   secondary 
evidence  of  its  contents  in   cases  in    which  secondary  evi- 
dence   is    admissible    under    the     provisions     hereinbefore 
contained. 

Exception  1. — When  a  public  officer  is  required  by 
law  to  be  appointed  in  writing,  and  when  it  is  shown  that 
any  particular  person  has  acted  as  such  officer,  the  writing 
by  which  he  is  appointed  need  not  be  proved. 

Exception  2. — Wills  [admitted  to  probate  in  British 
India](8)  may  be  proved  by  the  probate. 

Explanation  1. — This  section  applies  equally  to  case* 
in    which  the    contracts,  grants  or  dispositions  of  property 


of  the  iiwtniment  and  may  be  elucidated  by  the  pMitioii. 

oondurt  they  have  panned :  Morgan  ▼.  BiMtlt,  (.1)    See  w.  93 — 104,  paal, 

1  T.  F.,  735 :   Baxter    v.    ffroinw.    2    W.     BL,  (6)    In    Somanndara    Uudat^   v.    flu  in—' 

979.")  Mwlaliar,  27  M.,  30  (1903).  the  qantioa  wmn- 

(1)  7  H.  L.  CVi.,  684.  feirod  to  whether  the  word     "grant"  in  tUi  ««■ 

(2)  6  Ve«.,  232.  tion  meant  a  grant  of  property  only  or  vhttbr 

(3)  9  Ves.,  326,  and  7  Emt.,  237.  it  refere  to  other  grants  abo  in  which  latter  eaa 

(4)  In  re  Purmawnulat  Jeewandat,  7  B.,  109,  it  wa«  doubted  whether  the  aathoritr  to  adep* 
116  (1882).    Ro  in  BalHehen  Dat  v.  San  Xamir,  «et  up  in  that  ca^  oonld  be  proved. 

7  C.  W.  N..  «"«  (1903),  the  Privy  Council  held  (7»    Evidence    may.  however,  be  taken  wtaft 

that  it  wonid  not  t>e  right  to  hold  that  the  legal  a  Criminal  Otmrt  flnds  tliat  a  c.-nfceiion  or  otkir 

conatruction  or  legal  effect  of  an  unambiguous  statement  of  an  aocnsed  person  has  net  b««a  ic- 

document,  like  the  ekrarnama  in  that  case,  could  corded  in  manner  prcooribed — fee  Act  V  of  iHt, 

be  oontrolled  or  altered  by  evidence  of  the  sub-  t.  r-33,  and  jiotl. 

sequent  conduct  of  the  parties  and  that  th"  coao  (8)    These  wordn  in  brackets  in  s.   VI,  Iflf 

of  Bahoo  Donrqa  v.  Mvtmmnl  Kuninn,  I  T.  A.,  tiim  (3).  were  substituted  for  the  original  «<ri 

M(l«73;,  was    no   authority    for   such    a   pro-  by  A«t  XVIIT  of  1872, ».  7. 
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referred  to  are  contained  in  one  document,  and  to  cases  in 
which  they  are  contained  in  more  documents  than  one.(l) 

Explanation  2. — When  there  are  more  originals  than 
one,  one  original  only  need  be  proved.(2) 

Explanations. — The  statement,  in  any  document  what- 
ever, of  a  fact  other  than  the  facts  referred  to  in  this  section, 
shall  not  preclude  the  admission  of  oral  evidence  as  to  the 
same  fact.(3) 

IttuitratUmt. 

{a)  If  a  oontraot  be  contained  io  Mveral  letters,  all  the  letters  in  wbiob  it  ie  oontained 
mnst  be  proTed. 

(6)  Ifaoontractis  oontainedina  bill-of  exobange,tbebill-of-ezohaDgemiut  beproved.(4) 
(e)  If  a  billof-exohange  ia  drawn  in  a  let  of  three,  one  only  need  be  proTed. 
id)  A  contracts,  in  writinfc  with  B,  for  the   delirery  of  indigo  upon  certain    terma^ 
He  contract  mentions  the  fact  that  B  had  paid  A  the  price  of  other  indigo  contracted 
for  verbally  on  another  occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the  other  indigo.    Theevidence 
ia  admissible. 
<«)  A  gives  B  a  receipt  for  money  paid  by  B. 
Oral  evidence  is  offered  of  the  payment. 
The  evidvnce  is  admiasible. 

Principle.-^  It  is  a  cardinal  rule  of  evidence,  not  one  of  technicality  bat  of 
substances,  which  it  is  dangerous  to  depart  from,  that  where  written  documents 
exist  they  shall  be  produced  aa  being  the  best  evidence  of  their  own  contentB.(5) 
In  the  cases  mentioned  in  this  section  the  writing  itself  (or  secondary  evidence 
of  its  contents  )  is  not  only  the  best  but  is  the  (nUy  admissible  evidence  of  the 
matter  which  it  contains.  "  It  is  likewise  a  general  and  most  inflexible  rule 
that  wherever  written  instruments  are  appointed  either  by  the  requirements 
of  the  law,  or  by  the  compact  of  parties,  to  be  the  repositories  and  memoriab 
of  truth,  any  other  evidence  is  excluded  from  being  used  either  as  a  substitute 
for  such  instruments,  or  to  contradict  or  alter  them.  This  is  a  matter  both  of 
principle  and  policy  ;  of  principle,  because  such  instruments  are  in  their  nature 
and  origin  entitled  to  a  much  higher  degree  of  credit  than  parol  evidence  :  of 
policy,  because  it  would  be  attended  with  great  mischief,  if  those  instruments 
apon  which  men's  rights  depended  were  liable  to  be  impeached  by  loose  colla- 
teral evidence.  "Where  the  terms  of  an  agreement  are  reduced  to  writing, 
the  document  itself,  being  eon^ituted  by  the  parties  as  the  expositor  of  their  inten- 
lions,  is  the  only  instrument  of  evidence  in  respect  of  that  agreement  which 
the  law  will  reoogiuuEe,  lon^  as  it  exists  for  the  purpose  of  evidence."(6)  The 
very  object  for  which  writing  is  used  is  to  perpetuate  the  memory  of  what  is 
written  down  and  so  to  furnish  permanent  proof  of  it.  Unless  the  rule 
required  the  production  of  the  document  the  benefit  arising  from  a  written 
record  of  past  transactions  would  be  1oflt.(7)  See  Introduction,  ante,  and 
Notes,  post. 


U)    See  lUiuU.  (a)  A  (h).  B..  360,  364  (18M). 

U)    See  /lltut.  (c).  (6)    Dinomogi  Othi  r.  Ren  Lvehmiput,  7  I.  A., 

I*)    See  lUmU.  <d)  *  (e).  8,  16  (1879). 

(4)    This  iUwtrotioa  does  not  prevent  a  plain-  (6)    Starkie,  Ev.,  pp.  648, 666,  oitod  in  KaOu*. 

tU  from    resorting  to  his  original  consideration  naU  CioUtrjee  v.  Chtmdw  Clkwn,  6  W.  R..  68,  60 

ia  maet  of  unstamped  dooumeots  in  a  soit  on  the  ( 1866). 

tonriiitvation  where  there  is  an  independent  ad-  (7)    Stepb.    Introd.,    171,    172,    Stepli.    Dig,, 

of   the  loan.     Kritknaii  v.    Bofmal,  24  pp.  IM.  185  :  Brat.  Ev.,  (  223. 
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.  3  ("Jioemntnt.") 
■.  8  {"BvidtHct.") 
R.  63  {"Steondary  «Hrf«nro. ") 


».  92  [ExdiuioH  of  miilvme*  of  ormtfrm- 

mint  ) 
w.  92—100  lAdntittibilUw  Of  *xtrinne  mi- 
dtnet  to  t^tct  doemmtuU.) 
«•  66.  66  (C!aMf  in  wAie/i  itaondar]/ tvidene*      ».  144  {Ol>i*elion    to    oral    tvUUnct  at  (• 
i$  admUtlblt.)  matttrt  in  uniting.) 

Stoph.  Dig.  Art.  90,  pp.  18#.  185:  Taylor.  Ev.,  i   398—427:  Best^   Ev..  {223;  Uowo*. 
K.  P.  ■▼.,  1-4. 


■ztrlasle 
•TldwiBa  In- 
•dmlaalbi* 
torapar- 

dooament. 


Kattars 

radvMtt  to 

»doe«aMiit 
brtte 
>irri— wnt 
of  pAFtlaa. 


OOHMBNTART. 

The  cases  under  the  rule  requiring  the  contents  of  a  document  t«  be 
proved  by  the  document  itself,  if  its  production  be  possible,  may  be  arranited 
in  three  classes  :(l)  the  firtl  class  containing  all  writings,  other  than  those  con- 
tained in  the  second  and  third  classes,  material  to  the  issue,  the  ezirtence  or 
contents  of  which  are  di8puted.(2)  This  class  is  provided  for  by  section  64,  anU, 
which  enacts  that  documents  must  be  proved  by  primary  evidence,  except  in 
the  oases  thereinafter  mentioned. (S)  The  second  and  third  classes  are  provided 
for  by  the  present  section.  The  second  class  contains  those  instruments  whiek 
the  parties  themselves  have  put  in  writing ;  and  the  third,  those  instrument* 
which  the  law  requires  to  be  in  writing.  As  to  the  cases  in  which  secondary 
evidence  may  be  given,  tee  sections  65,  66,  ante. 

When  it  is  stated  that  oral  testimony  cannot  be  substituted  for  any  writ- 
ing included  in  either  of  the  three  classes  abovementioned,  a  tacit  exception 
must,  in  England,  perhaps  be  made  in  favour  of  the  parol  admisaiont  of  a  party 
and  of  his  acts  amounting  to  admissions,  both  of  which  species  of  evidence  art 
always  received  as  primary  proof  against  himself,  and  those  claiming  under 
him  although  they  relate  to  the  contents  of  a  deed  or  other  instrument  whiek 
are  directly  in  issue  in  the  can8es.(4)  On  this  point  the  Indian  Evidence  Act  in- 
troduces a  stricter  rule,  oral  admissions  of  the  contents  of  documents  not 
being  admissible  as  primary  but  only  as  secondary  evidence.(5)  Written  ad- 
missions of  the  existence,  condition  or  contents  of  a  document  are  admissible 
under  cl.  (6),  section  66,  ante,  without  notice,  proof  of  loss  or  the  like  ;  but 
they  are  only  secondary  and  not  primary  evidence.(6)  A  witness  may,  how- 
ever, give  otai  evidence  of  statement  made  by  other  persons  about  the  con- 
tents of  documents  if  such  statements  are  in  themselves  relevant  fact8.(7} 
As  to  the  taking  of  objection  to  the  giving  of  evidence  excluded  by  this  sec- 
tion, $ee  section  144,  pott. 

In  the  first  place,  oral  proof  cannot  be  substituted  for  the  written  evidence 
of  any  contract,  grant  or  other  disposition  of  property,  which  the  parties  have 
put  in  writing.  Here  the  written  instrument  may  be  regarded,  in  some  measare 
as  the  ultimate  fact  to  be  proved,  especially  in  the  case  of  negotiable  securities 
and  in  all  cases  of  written  contracts,  the  writing  is  tacitly  considered  by  the  par 
ties  themselves  as  the  only  repository  and  the  appropriate  evidence  of  their 
affreement.(8)  In  every  country  certain  negotiations  almost  invariably  take 
place  before  a  contract  is  reduced  to  writing ;  and  it  is  usual  that  the  teimi  ol 
the  contract  should,  with  more  or  less  accuracy,  be  agreed  on  verbally  before 
the  written  instrument  embodying  them  is  prepared.  But  when  a  contract 
has  once  been  put  in  writing  and  signed  by  the  parties  the  written  instm- 
ment  contains,  and  is,  the  only  evidence  of  the  contract,  and  the  parties  can- 
not give  it  the  go-by,  and  fall  back  upon  the  original  verbal  agreement.(9)    The 


(1)  Taylor  Et..  {  $90. 
<2)  Ttylw,  Et.,  {  DM. 

(5)  T.  amie,  notaa  t*  (.  M ;  Mid  1'aylor,  Et.,  {  409. 
(4)  Taylor,  Et..  ff  410, 411. 

(6)  8.  n.  ate. 
(•)  8.  W,  cl.  (»). 


(7)  8.  144,  rott. 

(»)  l^ytor,  Ft..  {  401,  cHed    in   Bewrd  D- 
T.  nWUart  Ow,  >  A..  717.  721.  7S£  (IM). 

(»)  Jimndt  Kulmvii  t.   rnw^  A'noUot,  7 
BwB.  H.  C.  R..  0.  C.  J..  49,  M  (1S70): 
tmUi  T.  reluymltimi,  10  M..  M,  9}  (IMt). 
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written  contract  is  not  collateral,  bat  is  of  the  very  essence  of  the  transaction,  ( I ) 
and  oonseqiiently  in  all  proceedings,  civil  or  criminal,  in  which  the  issue  de- 
pends in  any  degree  upon  the  terms  of  a  contract,  the  party,  whose  witnesses 
show  that  it  was  reduced  to  writing  mast  either  produce  the  instrument,  or 
give  some  good  reason  for  not  doing  so.  Thus,  for  example,  if,  in  an  action 
to  recover  land  against  a  tenant  holding  over,  or  in  an  action  for  the  use  and 
occupation  of  real  estate,  it  should  appear  either  on  the  direct  or  cross-examin- 
ation of  the  plaintiff's  witnesses,  that  a  written  contract  of  tenancy  has  been 
signed,  the  plaintiff  must  either  produce  it,  or  account  for  its  absence.(2)  80,  if 
a  landlord  were  to  bring  an  action  against  a  tenant  for  rent  and  non-repair  and 
it  should  appear  that  the  parties  had  agreed  by  parol  that  the  tenant  should 
hold  the  premises  on  the  terms  contained  in  a  former  lease  between  the  landloid 
and  the  stranger,  a  non-suit  would  be  directed  unless  this  lease  could  be  pro- 
dnoed.O) 

The  same  strictness  in  requiring  the  production  of  the  written  instrument 
has  prevailed  where  the  question  at  issue  was  simply  what  amount  of  rent  was 
reserved  by  the  landlord,  (4)  or  who  was  the  actual  party  to  whom  a  demise  had 
been  made,(5)  or  under  whom  the  tenant  came  into  possession  ;(6)  and  in  an 
action  for  the  price  of  labour  performed,  where  it  appeared  that  the  work  was 
commenced  under  an  agreement  in  writing  butthe  plaintiff's  claim  was  for  extra 
work,  it  has  been  several  times  held  that,  in  the  absence  of  positive  proof  that 
the  work  in  question  was  entirely  separate,  from  that  included  in  that  agree- 
ment, and  was  in  fact  done  under  a  distinct  order,  the  plaintiff  was  bound  to 
produce  the  original  document,  since  it  might  furnish  evidence,  not  only  that  the 
items  sought  to  be  recovered  were  not  included  therein,  but  also  of  the  rate  of  re- 
mnneratioii  upon  which  the  parties  had  agreed.(7)  Ou  like  principles  where  an 
auctioneer  delivered  to  a  bidder,  to  whom  lands  were  let  by  auction,  a  written 
paper  signed  by  himself  containing  the  terms  of  the  lease  the  landlord  was 
heid  bound,  in  an  action  for  use  and  ocdupation,  to  produce  this  paper  duly 

(I)  $««  S.  T.  CaHk    Mntrlon,  71  B.  A  A.,   (190,  arte  ttwnuelvM.  that  k,  by  the  impectioa  «l  the 

pT  Abbett,  C.  J.    llie  priociplw.  on  which  a  do.  originsb." — ^Doniat'sCiv.Law,  L.3  Tit.  9,  |S. 

tument  is  deemed  p«rt  of  the  eaornce  of   »ny  (2)  Tnylor,    Gv.,  {  401 ;    Brtwtr    v.    Palmtr, 

tnnmctioa,     and     cmwquentiy,    the    beat     or  3  Bap..  213,  ftr  Lord  Elden ;  >*<•»  v.  Orifflk,  S 

primarv    prtof    of    it.   arc  tbun    exp'aine^    by  Bing.,  533;  4  H.  *  P.,  2M  8.  C;  Htnry  y.  M. 

Dwnat:— "  TIte  forenof  vritien  pro'f  connifts  in  »/  Wutmeaik,  Ir.  Cir.  R..  SOB.   per  Richard.  B. : 

Ikitmen  agi«eto  preaenre  by  writinE  the  remem*  Tkundtr  v.  JBamn,  8  Ir.  Law  R.,  181  ;  itv^e  v. 

liraaeeafpaateTentK.  of  which  they  with  to  create  McCarlky,  4  id.,  161. 

•  nemoriaL  either  with  a  view  of  layiiin  down  (3)  A. ;  Turner  v.  Power,  7  B.  A  C.  625 ;  M. 

•  rale  for  their  own  inidance,  or  hi  onler  to  have.  A  M.,  131,  S.  C. 

h)  the  inatminent,  a  lasthia  proof  of  the   truth  {*)  ll>.,  f  402  ;  A.  t.    Merthyr    TUril,    I  B. 

of  what  i*  written.    Thva  eonUactr  are  written.  ft  Ad..  29 ;  AtigiielieH  y.  CtalUit,  I  Ex.  R.,  280, 

in  order  to  preaenre  the  memorial  of  what  the  ron-  where  Aldenon,  B.,  obaerves :  '  Ton  may  prove 

trarting  partiea  have  prmcribod  for  each  other  by  parol  the  relation  of  landlord   and  tenant,  bat 

to  do,  and  to    take  for   thenirelrro  a  fixed    and  without  the  leaae  you  cannot  tell  whether  any 

(■■rotable  law  aa  to  what  haa  been  acreed  on.  rent  wm  due." 

So  teatamenta  are  written,  in  order  tn  preaerve  (A)  /6.;  R.  v.  Bamlen,   8  B.  ft  C,  70S:  3  M. 

the  lemembrance  of  what  the  parly,  who  baa  a  ft  R.,  426, 8.  C. 

right  to  diapoae  of  hia  property,  haa  ordained  (6)  lb. ;    fhe    v.   Hantg,  8  Bing..  239 :  i  M. 

coneeming    it,  and  thereby  to  lay    down  a  mk)  ft  Sc,  374,  S,  ('. 

the  gniduoce  of  hia  lieir  and  legatee*.     On  the  (7)  Toykr.     Er.,    {    401;     Vinceni    v.     (ok, 

wne  prineiple  are  reduced  into  writing  all  sen-  H.  ft  M.,  257,  per  Lord  Tenterden  ;  3  C.  ft  P.,  481, 

learea,  jndgmenta,  edicta,  ordinanoea  and  other  8.  C. ;  Burton  r.  Comieli.  I  Dowl.  ft  L.,  685 ;  13 

flatten,  which  either  coofor  title,  or  have  the  M.  ft    W.,  426,  8.  C. ;  Jane*  y.  Howell,  4  DowL, 

force  of  law.     The  writing  prewrres    unchanged  176  ;  Holiari  r.  Stephen*,  9  Jar.,  71,  Bail.  C.  per 

lor  the  autter*  entrusted  to  it,  end  exprrasea  the  Williaoia,  J. ;  Parian  v.  Cnle,  6  Jar.,  SIO,  Bail,  C 

imm«-on  of  tlw  partiaa  by  their  own  teatimony.  per    Patteaon,  J.  ;   see  XnV  v.  Battr,   it,  ft  M., 

The  troth  of  written  acta  ia  rMabHshed  by  the  413 ;  and  XtftV  v.  Kinfford,  14  Com.  B..  759. 


Digitized  by 


Google 


466  DisFOsrriTB  dooumbnts.  [■•9L] 

stamped  as  a  memorandum  of  an  agreement.(l)  A  deed  of  partiticmwu 
executed  among  three  brothers  C,N&B,  on  the  I9th  March  1867,  but  was  not 
registered.  It  recited  that,  some  years  previously  to  its  date,  a  division  of  the 
family  property,  with  the  exception  of  three  honaes,  had  been  effected,  and  it 
pnrported  to  divide  these  houses  among  the  brothers.  In  a  suit  brought  by 
C'«  widow  for  the  recovery  of  the  house  which  fell  to  Cs  share,  it  was  htU 
that,  although  the  deed  did  not  exclude  secondary  evidence  of  the  partition  oi 
the  family  property  previotidy  divided,  yet  it  affected  to  dispose  of  the  threr 
houses  by  way  of  partition  made  on  the  day  of  its  execution  and,  therefore, 
secondary  evidence  of  its  contents  was  inadmissible  by  the  ternvs  of  the  present 
aeotion.(2) 

The  fact,  that  in  cases  of  this  kind,  the  writing  is  in  the  possession  of  the 
adverse  party,  does  not  change  its  character ;  it  is  still  the  primary  evidence  of 
the  contract ;  and  its  absence  must  be  accounted  for  by  notice  to  the  other 
party  to  produce  it,  or  in  some  other  legal  mode  before  secondary  evidence  of 
its  contents  can  be  received. (3) 

It  has  been  hM,  however,  both  iuEngland(4)  and  in  this  conntry,(6)  that 
if  a  plaintiff  can  establish  a  primd  facie  case  without  betraying  the  existence  of 
written  contract  relating  to  the  subject-matter  of  the  action,  he  cannot  be  pre- 
cluded from  recovering  by  the  defendant  subsequently  giving  evidence  that  the 
agreement  was  reduced  into  writing ;  but  the  defendant,  if  he  means  to  rely  on  » 
written  contract,  must  produce  it  as  part  of  his  evidence,  and,  in  the  event  of  Jtt 
turning  out  to  be  imstamped  or  insufficiently  stamped,  he  must  pay  the  doty 
and  penalty.(6)  When  the  plaintiff's  case  has  been  closed,  the  defendant  is  not 
to  get  rid  of  it  by  suggesting  the  existence  of  a  writing  which  he  is  unable  legally 
to  produce,  and  on  the  subject  of  which  he  might  have  cross-examined  the  }dain- 
tiff  8  witnesses.  In  the  case  last  cited,  the  facts  were  as  follows : — The  plaintiffs 
alleged  that  in  1866  the  defendant's  father  had  let  land  to  their  predecessor 
in  title  in  perpetuity  on  fazendari  tenure  for  building  purposes,  subject  to  a  cer- 
tain rent.  Tney  complained  that  the  defendant  sought  to  eject  them,  and  they 
{trayed  for  a  declaration  that  they  were  entitled  to  the  land  in  perpetuity  sub- 
eot  only  to  payment  of  the  yearly  rent.  In  the  event  of  its  being  held  that  they 
were  not  perpetual  tenants,  they  prayed  that  the  defendant  might  be  ordered 
to  pay  them  Rs.  7,000,  the  value  of  the  buildings  on  the  land.  The  plaint^ 
made  out  a  primd  facie  case  without  showing,  or  its  being  shown,  that  there  wu 
any  agreement  or  lease.  Before  the  case  had  concluded,  however,  a  docmnent 
was  produced  which  was  said  to  be  a  counterpart  of  the  agreement  of  letting 
made  in  1866.  It  was  not  registered,  and  was,  therefore,  inadmissible  in 
evidence.  It  was  not  tendered,  but  it  was  shown  to  the  defendant  in  cross- 
examination,  and  he  denied  that  it  was  a  genuine  document.  In  this  case  it  wu 
hdd  that,  as  the  document  was  not  referred  to  in  the  plaint,  written  statement 
or  issues,  and  was  not  before  the  Court,  the  evidence  should  be  looked  as  t« 
ascertain  the  terms  of  the  tenancy  by  which  the  plaintiffs  and  their  predecessors 
in  titie  held  the  property  .(7) 


(I)  n.i  Hamtibottom  v.   UortUy,  2  M.  *  8el.,  C,  Ml ;  fUevau  t.  A'lUMy,  8  TaonU,  327 ;  MW- 

44S.    See    Rartu^iaUom    v.    TunbrUfe,    A..    434.  er  t.  Bag,  6  Bing.,  382 ;  Jt.  T.  TMt   /lOaW—ti  <4 

Bm  ab«  BaieUnti  r.  Warn,  3  B.  A  C,  007.   there  Padtlmc,  4  B.  t.  Ad.,  308  ;   Marian  v.  Dm, 

Abbott,   C.    1.,   dnwi   the  distinction  between  7  C.  ft  P.,  13 ;  .Voynoy  r.  Kni^kl.  I  Mui.  ft  Gr.. 

fnper  aigned  by  the  partiei  or  their  agent ,   and  944,  followed  in  the  case  cited  in  next  Mit. 

thoae  which  we  nn^igned.  (5)  YedMadabai  t.   Bametamha  Tnimtm,  18 

(t)  Kadmbaibiti    Ovlabfliand     v.    Kridknabai-  B..  6«,  74  (1880). 

torn  Babaji,  2  B„  635  (1 877);  tet  further  as  to  <0)  And  thi«  even  though  a  notkiF  U  pnim 

■niogistered   doonment*,  and    aa   to    anst.am|ied  the  dnconietat  has  been  serr  d  on  the  plainiHI- 

dofsments,  Appeniir.  Taylor,  Ev.,  {  404,  and  cans  there  cited. 

(3)  Taylor,  Rr.,  1 404.  (7)   Yathntiabaiv. BmmdmmhuTiibinm,  t*> R-. 

(4)  Taylor.  Ev.,  {  404  ;  fiMd   t.   IMert,  7  B.  ft  «6.  74  (I8«S). 


Digitized  by 


Google 


[S.  91.]  DI8POSITTVK   SOOUHBNTS.  457 

Moreover,  where  the  written  commnnication  or  agreement  between  the  par- 
ties is  eoUateni  to  the  question  in  issue,  it  need  not  be  produced.  Thus,  if  dur- 
ing an  empIoTment  under  a  written  contract,  a  verbal  order  is  given  for  separate 
work,  the  workman  can  perhaps  recover  from  his  employer  the  price  of  this 
work,  without  producing  the  onginal  agreement  provided  he  can  show  distinct- 
ly that  the  items  for  which  he  seeks  remuneration,  were  not  included  therein  ; 
as,  for  instance,  if  it  clearly  appears,  that  whilst  certain  work  was  in  progress 
in  the  inside  of  a  house  under  a  written  agreement,  a  verbal  order  was  given 
to  execute  some  atteratjons  or  improvements  ontheout8ide.(l)  So  also  ^ 
fact  of  the  existence  of  a  partieular  rtiatiotukip  may  be  shown  by  parol  evidence, 
though  the  terms  which  govern  such  relationship  appear  to  be  in  writing. 
The  section  only  excludes  other  evidence  of  the  terms  of  the  document.  Thus, 
if  the  fact  of  the  occupation  of  land  is  alone  in  issue,  without  respect  to  the 
terms  of  the  tenancy,  this  fact  may  be  proved  by  any  competent  parol  evidence, 
such  as  payment  of  rent,  or  the  testimony  of  a  witness  who  has  seen  the  tenant 
occupy,  notwithstanding  it  appears  that  the  occupancy  was  under  an  agreement 
in  writing  :(2)  and  where  a  tenant  holds  lands  under  written  rules,  but  the 
length  of  his  term  is  agreed  on  orally,  the  landlord  need  not  produce  these  rules  in 
an  action  of  trespass  under  a  plea  denying  his  possession,  because  such  plea  only 
renders  it  necessary  for  the  plaintiff  to  prove  the  extent  of  ihe  tenant's  tern\, 
which,  having  been  agreed  to  by  parol,  does  not  depend  upon  the  written  rule.{3) 
The  fact  of  partnership  may  be  proved  by  parol  evidence  of  the  acts  of  the  par- 
ties without  producing  the  deed.(4)  and  the  fact  that  a  party  has  agreed  to  sell 
goods  on  commission  may  be  established  by  oral  testimony,  though  the  terms 
respecting  the  payment  of  the  commission  have  been  reduced  into  writing.(5) 

Parol  evidence  will  be  admissible  when  the  writing  only  amotmted  either 
to  mere  unaccepted  proposals  or  to  minutes  capable  of  conveying  no  definite 
information  to  the  Court,  and  could  tiol  by  any  sensible  rule  of  interpretation,  be 
eonttrued  as  memoranda,  which  the  parties  themselves  intended  to  operate  as  fit 
evidence  of  their  several  agreemetUs.(G)  Section  91  refers  to  cases  where  the  con- 
tract has,  by  the  intention  of  the  parties,  been  reduced  to  writing.(7) 

So  where  at  the  time  of  letting  some  premises  to  the  defendant,  the  plain- 
tiff had  read  the  terms,  from  pencil  minutes,  and  the  defendant  had  acquiesced  in 
these  terms,  but  had  not  signed  the  minute8(8)  and  where,  upon  a  like  occasion  a 
memorandum  of  agreement  was  drawn  up  by  the  landlord's  bailiff,  the  terms 
of  which  were  read  over,  and  assented  to,  by  the  tenant,  who  agreed  to  bring,  a 
surety  and  sign  the  agreement  on  afutureday,  but  omitted  to  do  so  ;(9)  and 
where  in  order  to  avoid  mistakes  the  terras  upon  which  a  house  was  let,  were. 


(i)  Taylor.  Et.,  {  405;  Reid  t.    Batte,  M.  &  Lont  Ellenborongh. 
v..  413,  per  Lord  Tenterden ;    <iomraent<^    nii  (5)     WhUIMf  v.  B  Karul.  IS  M.  A  W.,    i^i. 

Wjr  FUtMOD,  J.,  in  PartiM  ».  Cok,  «  Jur.,   370,  He«  KxplmuUiOH  (3),  pott. 
B4  C.    See  FtwmK  ▼.  Cole,  M.  ft  M.,  267,  and  (6)    Taylor,  Er.,  f  406. 

ctM  cited  in  Taylor,  St..  1402,  a.  (I).  (7)     RalblMar   ProtaH  v.  Maharaiak  ol    H-Uo. 

(1)    Kaiar  AToft  v.  AkKr/ooiUM'twi  Bibee.  24  W.  9  A.,  861,  366  (1887);  Jamna  Dom  v.  Sritailh  Bof, 

R.,  426  (1876) ;  B.  v.  Bolg  Trinity,  B»U,  7  B.  ft  17  <'.,  177.  See  case*  cit«d  in  note  to  ».  »2.  pet 
C,  Sll ;  IH.  ft  R.,  444 ;  ".o.,    D»  v.  Harveti.  8  (8)  Taylor.  Ev.,  {|  406  ;    Trewkitt  v.  Lamberl. 

Brag.,  289,  24*;  I  H.  ft  ao.,  274-!  ».  c,    Spiere  10  A.  ft  R.,  407  ; ».  c.  3  P.  ft  D..  «76 ;  Sef  Dn»t 

».  If  «B««m,  4  Oancli.,  398 ;  DenneU  v.  rraektr,  v.  Brown,  3  B.  ft  ('.,  666 ;  ».  o.,  6  I),  ft  R..  682 ; 

•  Qiaenl.,  SI9,  244.  Bet,  however,  the  obaer-  and  Bethell  v.  Blenanrr.  3  M.  ft  Or..  119,  where 
ntima  of  Beat,  C.  J.,  on  the  coae  of  R.  v.  Baly  the  Court  held  that  writtvn  pro|MMak  made  peud- 
f"*>tlh  In  Strolker  v.  Barr,  6  Ring.,  168,  169:  ing  a  negotiation  for  a  twiancy  might  bo  ad- 
•««  alw  Twynum  v.  Knoieleo,  13  Com.  ».,  222 :  niitted  without  a  sunip  a*  proving  one  »tcp  in 
"y*"!  K'.,  i  406.  ■  the  evidence  of  the  contract. 

(»)    Taytor,  Kr.,  {  405:'A9  v.   itfoorAoww,  (9)    lb.;  Doe  v.  Cartwri^  3  B.  ft  C.  3iH 

*  Bhg.  K.  a.  «SS ;  *.  e.   8  Swtt,  I6«,  nee  Havkin*  v.  Warre.  3  B.  ft  (;.  690  :  ».  o.  .1  U. 
(4)    AUtrmm  v.  rid*,   I    St«rli.  R..  «»,  per  ft  R.,  612, 
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at  the  time  of  letting,  reduced  to  writing  by  the  lessor's  agent,  and  signed  by 
the  wife  of  the  lessee,  in  order  to  bind  him  ;  but  the  lessee  himself  was  ikot 
present,  and  did  not  appear  to  have  constituted  the  wife  as  his  agent,  or  to 
have  recognised  her  act  further  than  by  entering  upon  and  occupying  tbe 
premises  ;(1)  and  where  lands  were  let  by  auction,  and  a  written  paper  mt 
delivered  to  the  bidder  by  the  auctioneer  conoeming  the  terms  of  the  lettini^ 
but  this  paper  was  never  signed  either  by  the  auctioneer  or  by  the  parties  ;(S) 
and  where,  on  the  occasion  of  hiring  a  servant  the  master  and  servant  went  to 
the  chief  constable's  clerk,  who,  in  their  presence  and  by  their  direction,  took 
down  in  writing  the  terms  of  the  hiring  but  neither  party  signed  the  paper,  nor 
did  it  appear  to  have  been  read  to  them  ;(S)  and  where  the  document  in  ques- 
tion was  not  a  promissory  note  or  bond  or  acknowledgment  of  debt  but  appeued 
to  be  nothing  more  than  a  mere  memorandum  or  note  drawn  up  between  the 
parties  as  to  a  transaction  which  had  just  been  settled  between  them; (4)  in  all 
these  instances  the  Court  held  that  parol  evidence  was  admissible  upon  tke 
grounds  abovementioned. 

On  the  same  principle  it  has  frequently  been  held  that,  where  the  action 
is  not  directly  upon  the  agreement  or  non-performance  of  its  terms,  but  is  in 
tort  for  its  conversion  or  detention  or  negligent  loss,  the  plaintiff  may  give  parol 
evidence  descriptive'  of  its  identity,  without  giving  notice  to  the  defendant  to 
produce  the  document  itself  ;(5)  and  even  though  the  defendant  be  willing  to 
produce  it  without  notice,  the  plsintifi  is  not  bound  to  put  it  in,  but  may  leave 
his  adversary  to  do  so,  if  he  think  fit,  as  part  of  hi8case.(6)  For,  as  has  been 
observed  for  the  purpose  of  identification,  no  distinction  can  be  drawn  between 
written  instruments  and  other  articles,  between  trover  for  a  promissory  note  and 
trover  for  a  wagon  and  horses.C?) 

The  same  rule  prevails  in  criminal  cases  ;  and,  therefore,  if  a  person  be  in- 
dicted for  stealing  a  bill  or  other  written  instrument,  its  identity  may  be  proved 
by  parol  evidence,  though  no  notice  to  produce  it  has  been  served  on  the 
prisoner  or  his  agent.(8)  lU  however,  the  indictment  be  for  forgery,  and  the 
forged  instrument  be  in  the  hands  of  the  prisoner,  the  prosecutor  must  serve 
him  or  his  solicitor  with  a  notice  to  produce  it,  before  he  can  offer  secondary  evi- 
dence of  its  content8.(9) 

The  next  class  of  cases  in  which  oral  evidence  cannot  be  substituted  forthe 
reqoinKl  by  writing  are  those  in  which  there  exists  any  ingtrument  which  the  law  reqmm  to 
^rSaaJaXo  ^  *"  writing.  The  law  having  required  that  the  evidence  of  the  transactioa 
the  fbrm  or  should  be  in  writing,  no  other  proof  can  be  substituted  for  that,  so  long  as  tiie 
a  dooament.  ,^|j^g^  which  is  the  best  evidence,  exists.!  10)  The  words  in  this  section  w  oS 
oa»et  in  whidh  any  matter  is  required  by  law  to  be  reduced  to  the  form  of  a  doeument" 
indicate  this  class,  some  of  the  chief  instances  of  which  in  India  are(II) : — In 


(1)  lb.;  n.  V.  at.  Marti;  LeioetUr,  2  A.  ft  E.,  Bnu,  1  D»y,  100;  The  People  v.    BoUnot,  l» 
210 :  H.  r.  4  N.  ft  M.,  202,  John*..  90:  M'lean  t.    Hertaof,   S  attf.,  ft  K- 

(2)  Taylor,  Et.,  {  400 ;   RamtboHom  v.   T%»-  164.    Thow  caaec   overrule  Cotam  r.    ilintew. 
'irtrf^.    M.    ft    8el.,    434.     See    Bamthottom    v.  1  Etp.,  90. 

Morles,  2  .M.  ft   8el.,   446.  oited     Taylor,    Ev..  (6)     WhUehtai  T.  *»«.  I  .M.  ft  Rob..  2.  jm 

402.  Lord  Tpnderden. 

(3)  *.  V.   WmnbU,  2   A.  ft  E.,  614.    Ste  for  (7)    JMy  v.  Teuitar,  1  CMop.,  143,  ycr  Sir  J. 
other  inatancea,  Infram  v.  Lea,  2  Camp..  621 ;  MaosfleM. 

/>o/t«>ii  V.  Start,  4  E«p.,  163  ;  Wilton  v.  Bmrie,  1  (8)    R.  v.  AkUt*.  I  Lea.,  294,  JK  n.  •..  JM 

r.  &P.,8.  luo. 

(4)  UdU  Vpadkia  v.  Bhw/andiH,   I  All.  U  J.  (9)     R.  r.  Bawortk,  4  a  ft  P„  264 ;  ycr  Pm**. 
483  (1904).  J..  «.  V.  fifuimoHt,  I.  B.,  4  C.  U,  1.  ««e  TarW. 

(6)    8a>H   V.   JoHf,  4  Taunt.,  86S ;  How  r.  Bt.,  {  406. 

Hall,  14  Ew^.,  274,  BHeher  v.  JarraU.  3  B.  ft  P.,  (10)    Taylor.  £«^  {  399. 

143 ;  Read  v.  iOamblt,  10  A.  ft  Et.,  697  :  Rots  v.  (11).    See  Field.  £▼.,  417,  4l!(. 
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judicial  proceedings  the  judgmeatB  and  decrees  in  civil  cases  ;(1)  judgments  and 
final  orders  of  Criminal  Court  ;(2)  the  depositions  of  witnesses  in  civil  cases  ;(S) 
and  in  criminal  trials,  depositions,(4)  oonfe88ion8(5)  and  examination  of 
accused  peT8ons.(6)  The  case  of  an  informal  deposition  has  not  been  specially 
provided  for.(7)  The  Code  of  Criminal  Procedure,  however,  has  expressly 
provided  for  the  taking  of  oral  evidence  of  statements  made  by  accused  'persons 
when  the  writing  is  informal.  It  provides  that,  if  any  Court  before  which  a 
confession  or  other  statement  of  an  accused  person  recorded,  or  purporting  to 
be  recorded  under  section  164  or  section  364  of  the  Criminal  Procedure  Code  is 
tendered  in  evidence  or  has  been  received  in  evidence,  finds  that  any  of  the 
provinons  of  either  of  such  sections  have  not  been  complied  with  by  the 
Magistrate  recording  the  statement,  it  shall  take  evidence  that  such  person 
duly  made  the  statement  recorded  ;  and  notwithstanding  anything  contained 
in  section  91  of  the  Evidence  Act,  such  statement  shall  be  admitted,  if  the 
error  has  not  injured  the  accused  as  to  his  defence  on  the  merita.(8)  These 
provisions  apply  to  Courts  of  Appeal,  Reference  and  Revision.  Section  533  of 
the  Criminal  Procedure  Code  modifies,  therefore,  as  regards  confessions,  sec- 
tion 91  of  this  Act.  It  does  not,  however,  apply  when  no  attempt  at  all  has 
been  made  to  conform  to  the  provisions  of  sections  164  and  364  of  the  Code,(9) 
and  though  it  was  doubtful  whether,  under  the  Code  of  1882,  it  contemplated 
or  provided  for  cases  in  which  there  had  been  not  merely  an  omission  to  com- 
ply with  the  law,  but  an  infraction  of  it,  yet  under  the  present  section,  as 
amended  by  the  Code  of  1898,  it  seems  that  omission  to  comply  with 
any  of  the  provisions  of  section  164  or  section  364  would  be  remedi- 
able.(lO)  If  a  document  framed  under  section  164  of  the  Criminal  Procedure 
Code  is  inadmissible  owing  to  a  non-compliance  with  the  provisions  of  the  law, 
the  Court  must  proceed  under  section  533,  if  the  defects  are  curable  by  the  pro- 
visions of  that  section.  If  they  are  not  so  cured,  the  document  recording  the 
confeesion  is  inadmissible  and  no  other  proof  of  the  confession  can  be  given.(Il) 
When  a  confession  is  inadmissible  under  the  provisions  of  the  Criminal  Proce- 
dure Code,  oral  evidence  to  prove  that  such  a  confession  was  made  or  what  the 
terms  of  that  confession  were,  is  also  inadmissible  by  virtue  of  the  terms  of 
this  aection.(I2)  No  similar  provision  is  contained  in  the  Codes  of  Criminal  or 
Civil  Procedure  for  the  rectification  of  informally  recorded  depositions  of  wU- 
nestes.  It  is  clear  that  when  depositions  are  required  by  law  to  be  recorded 
in  writing  no  evidence  may  be  given  of  the  statements  of  the  witnesses  other 
than  their  recorded  depositions  or  secondary  evidence  of  the  contents  of  depo- 
sitions where  secondary  evidence  is  admissible.  It  is  further  submitted 
that,  if  depositions  are  informally  recorded  they  are  not  admissible  in  evi- 
dence is  excluded  by  the  terms  of  this  section.  Thus  a  failure  to  comply  with 
the  provisions  of  sections  182,  183  of  Act  X  of  1877  (Civil  Procedure)  in  a 
judicial  proceeding  has  been  held  to  be  an  informality  which  rendered  the 
deposition  of  an  accused  inadmissible  in  evidence  on  a  charge  of  giving  false 
evidence  based  on  such  deposition ;  and  under  the  present  section  no  other 

II)  CiT.  Pr.  Code.  ■■.  20O-206,  ill— Sn.  V.  i,  K.,  994. 

(i)  Cr.  Pr.  Code.  (.Se?,  424,  611.    See  ram'n  (9)    Jt.  v.  riram,  0  M.,224(1886);  «.  v.  Ai«Ait, 

T.  «..  6  C.  W.  N.,  670  (1901),  pcw( ;  s.  c,  28  C,  23  B.,  221,  228  (1898). 

«».  (10)    Jai  Xangaa  v.  «.,  17  0.,  862,  871  (I890> 

(})  dr.  Pr.  Codr,  wi.  282— 190.  doabtrd  in  £a{e*a)Kf  v.  R..    18  C,   M9   (1881); 

(4)  Cr.  Pr.  Code,  aiu  3M~362.  diaaented  from  in  It.  r.  Visram  Babaii,  21  B.,  495 

(5)  /».,  *.  164.  (1896)  :  R.  r.  Sagm.  23  B.,    221,  225  (1898).   in 
(4)  Ih.,  n.  364.  which  it  wa«  aaid  there  wu  no  ground  for  a  nice 

(7)  IVId.  Kt.,  418 :  «f  Taylor,  Ev.,  I  400.  di«tinotion  between  omiwiona    to    comply    with 

(8)  Act  V  ol  188S,  Cr.  Pr.  Code,  s.  533.    Su       the  law  and  infraotioiw  o(  it. 

(nt  |)angni{>lD  of  note*  to  as.  24,  33,  amie  ;  of.  (II)    Jai  Naraga»  r.  Jt.,  17  C,  868. 

&  y.  llni,  I  M.  ft  M.,  403  ;  R.  r.   C«rMopil<r,  2  (12)     R.  r.  Rai  Ralim,  10  Bom.  H.  C.  R.,  166 
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evidence  of  such  deposition  was  adinissible.(l)  But  where  the  law  either 
does  not  require  the  statements  of  witnesses  to  be  reduced  to  writing,(2)  ot 
merely  requires  the  svbstance  of  the  evidence  of  witne88e8,(3)  or  of  witnesaet 
and  parties  called  as  witnesses  to  be  recorded  ;(4)  in  the  first  of  these  cases 
oral  evidence  of  such  statements  would  be  clearly  admissible  as  also  upon 
principle  in  the  second  case,  of  such  statements  as  had  not  been  recorded, 
such  evidence  not  being  in  either  case  excluded  bv  the  terms  of  the  present 
section  .(5)  Section  161  of  the  Code  of  Criminal  Procedure  does  not  make  it 
obligatory  upon  a  police-officer  to  reduce  to  writing  any  statements  made  to 
him  during  an  investigation.  Neither  that  section  nor  section  91  of  tiiis  Act 
renders  oral  evidence  of  such  statements  inadroi8sible.(6)  Previous  convic- 
fcion  should,  having  regard  to  the  provisions  of  section  91  of  the  Evidence 
Act  and  section  511  of  the  Code  of  Criminal  Procedure  Code,  be  proved  by 
copies  of  judgments  or  extracts  from  judgments  or  by  any  other  documentaij 
evidence  of  the  fact  of  such  previous  Gonvictions.(7) 

Acknowledgments  extending  the  period  of  Umitation  must  be  made  in  writ- 
ing signed  by  the  party  against  whom  the  property  or  right  is  claimed  or  by  some 
person  through  whom  he  derives  title  or  liability.  When  the  writing  contain- 
ing the  acknowledgment  is  undated,  oral  evidence  may  be  given  of  the  time 
when  it  was  signed ;  but  oral  evidence  of  its  contents  will  not  be  received.{8) 
Although  the  Idmitation  Act  so  provides,  still  this  last  provision  was  not  mesnt 
to  exclude  secondary  evidence  of  the  contents  of  the  acknowledgment  under 
section  65'of  this  Act,  when  a  proper  case  for  the  reception  of  such  evidence  \t 
made  out.(9) 

Agreements  made  without  consideration  ;(10)  contracts  for  reference  to  Ar- 
bitration ;(11)  mortgages  when  the  principal  money  secured  is  Rs.  100  or 
upwardB(12)  leases  of  immoveable  property  from  year  to  year  or  for  any  term 
exceeding  one  year  or  reserving  a  yearly  rent  must  be  in  writing.(l3)  The 
Statute  of  Frauds  ( 29  Car.  II,  C.  3)  was  introduced  into  India  under  the 
Charter  of  1726,  but  was  formerly  only  in  force  in  the  Presidency  Towns,  though 
it  applied  perhaps  also  to  British-bom  subjects  in  the  mofussil  ;(14)  and  it 
seems  that  within  those  towns  it  applied  to  European  British  subjects  only.(l5) 
But  sections  1 — 14, 17  of  that  statute  necessitating  writinp  in  certain  cases  has 
now  been  repealed  by  the  Indian  Contract  Act.  Gifts  of  immovetble 
property  ;(16)  wills ;( 17)  and  trusts,  of  immoveable  and  (except  in  oases  where 

(1873) ;  «.  V.  Shivye,  1   B.,  819  (1876) ;    «.   v.  (9)    SImmlim  Nath  v.   Ham  Chumirm,  1»  C, 

Firow,  9  M.,  224,  229  (1886).  267  (1886):  Wofibun  v.    Kadir    BmUt,    1»  C 

(1)  Jt.  V.  MatatM)  Qnxami,  6  C,  762  (1881);  892  (1886);  Ckoiku  ».  rtrtmyam  16  It,  •> 
■nd  see  R.  v.  Munful  Dot,  2^  W.  R..  O..  28  (1892).  oontra  BiuluUm  AOei  ▼.  MtHif 
(1876):  but  the  faanre  of  the  Civil  Court,    in  »  Raltndet,  12  B.,  268  (1887). 

oaaeof  perjury  to  make  a  memorandam  ot  the  (10)    Act  IX  of  1872  (Oontnct),  ».  26. 

eTidenoe  of  the  aocnaed  when  examined  before  (II)    /*.,  t.  28.  Exception  (2). 

it  does  not  vitiate  the  depo»ition»,  if  the  evidence  (12)     Act  IV  rf    1882   (Transfer  «<  Pwpeity) 

itself  wa*  duly  recorded  in  the  language  in  which  a.  .^9. 

it  was  delivered  in   such  Court.    In  the  matter  (13)     lb.,  a.  107. 

Beharee  LaU,  9  W.  R.,  CV.,  68  (1868).  (U)    MrMya  Paiair.  WtMm,  I   Mad.  H.  C 

(2)  Cr.  Pr.  Code,  s.  283.  R.,    27  (1862). 

(3)  lb ,  88.  264, 366.  (16)     Bomdaik   v.    CHaintoot     DMjraa.    1 

(4)  Civ.  Pr.  Code,  m.  178,  189.  Ind.  Jur..  O.  S.,  71  (1862). 

(6)    9ee  ante,  6rst  para,  of  oatea  to  k  33  and  (16)    Ad  IV  of  1882,  a.  123. 

see  cases  cited  in  Taylor,  Ev..  {  416.  (17)    Act  X  of  1886  (Indian  Bmietmm).  a.  M, 

(6)  R.  V.   Vlamdumd   Kaptmhatul,    II    Bom.  extended  to  Hindus.  »c.,  by  Act  XXI  a*  1870^ 
H.  C.  R.,  120  (1874).  An  exception    exiata    in    the    cMe  «f  |«iiii»i1 

(7)  rami*  V.  &,  6  C.W.M.,    670  (1901) ;  a.  c  wilU;  «e«  a.  63,  «.     Aa  to    chariuhle 
28  C,  689.  V.  »..  a.  106. 

(8)  Act  XV  of  1877,  s.  19  (Limitation). 
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the  ownetship  of  the  property  is  transferred  to  the  trustee)  of  moveable  pro- 
perty most  also  be  in  writing.(l) 

First  Exccftion  is  in  accordance  with  the  English  rule  on  this  point.     Due  ■»<'«^U" 
appointment  may  fairly  be  presumed  from  acting  in  an  official  capacity,   it 
being  very  unlikely  that  any  one  would  intrude  himself  into  a  public   situa- 
tion, which  he  was  not  authorized  to  fill ;  or  that  if  he  wished,   he    would  be 
allowed  to  do  so.     See  p.  419  ante. 


Wflls   admitted  to  probate  in  British  India  may  be  proved  by  the  probate. 


tton 


B). 


Upon  proof  of  the  will  a  copy  thereof  under  the  seal  of  the  Court  is  issued 
and  the  original  will  is  retained.  This  copy  which  is  called  the  probate  is 
secondary  evidence,  but  is  made  admissible  by  the  terms  of  this  section.  The 
words  in  italics  were  substituted  for  "under  the  Indian  succession  Act"  by 
the  amending  Act  XVIII  of  1872.  It  was  hdd "prior  to  this  Act  and  subse- 
quent to  the  passing  of  Act  XXI  of  1870  (Hindu  Wills),  that  the  effect  of  the 
Hinda  Wills  Act,  which  makes  (among  others)  sections  180  and  242  of  the  succes- 
sion Act  (X  of  1865)  applicable  to  Hindus  is  to  make  the  probate  of  the  will  of  a 
FEnda  evidence  of  the  contents  of  the  will  against  all  persons  interested  there- 
ander.(2)  The  decision  last  cited  turned  upon  the  interpretation  of  the  Acts 
sbovementioned,  and  was  contrary  to  the  rule  previously  followed,  according 
to  which  probate  of  the  will  of  a  Hindu  was  evidence  only  so  far  as  a  decree 
of  the  Court  granting  it  would  be,  namely,  between  the  parties  and  those 
privy  to  the  suit  in  which  the  decree  is  made.(3)  In  the  case  of  probate 
granted  otherwise  than  under  the  above  Acts,  this  rule  would  have  continued 
to  prevail,  but  for  the  alteration  made  by  the  amending  Act  which  is 
indicated  by  the  brackets.(4)  Wills  not  admitted  to  probate  in  British  India, 
such  as  English  and  Irish  wills  admitted  to  probate  in  England  or  Ireland, 
may  be  proved  by  the  probate  under  the  provsions  of  section  82,  ante,  or  by 
any  other  means  available  in  England  and  Ireland,  and  in  this  country 
by  the  terms  of  that  section.  Probate  or  letters  may  amongst  other  modes 
be  proved  in  England  by  production  of  the  document  itself  when  the  seal 
will  be  judicially  noticed,  or  by  a  certified  or  examined  copy  of  the  Act, 
Book  or  Register.(5)  The  original  will  can  under  no  circumstances  be 
admitted  in  England  to  prove  title  to  personal  estate  ;(6)  though  aliter 
when  required  merely  to  prove  a  declaration  by  the  testator  or  to  construe 
the  will.  Probate  is  not  only  conclusive  proof  against  all  persons  of  the 
contents  of  the  will,  but  also  of  its  validity  and  of  the  legal  character  con- 
ferred upon  the  executor.(7) 

8ee  Ittustrations  (o)  and  (6).     A  contract  or  grant  or  other  disposition  of  uSf  O?*' 
property  may  as  well  be  executed  by  several  as  by  one  document,  as  in  the 
lamOiar  instance  of  a  contract  the  terms  of  which  are  to  be  gathered  from  a 


(1)    Act  n  of  1882  (TniBhi).  g.  5.  dom,  be  received    in    evidence    without    further 

(2)    Bmfttnath     Dey    v.     Ammdiunaffi     Dan,  proof  thereof. 
«  B.  L.  R..  208  ,  214,  216,  219,  220  (1871).  (6)     Pinnty    v.  Pivney,  8  B.  A  {'.,  338  :  Pin- 

(S)    Siaro  BOee  v.   Balden    Dot,  I    B.    L.    R.,  naj  v.  Bunt,  8  di.  D.,   243. 
0.  C,  24    (1867);  and   see    Srimati    Jaitali    v.  (7)    8.  i\,  antt.    Whicker  v. //ume,  1  ».]..  C, 

SMnalh    ChatUrja,    2    B.   L.    R.,  0.  C.  J..   I  120,  124;  Condia  v.  Concha,  L.  B.,  ii  App.  Cog. 

(1866).  841;  De  Mora  v.  Concha,  L.  R.,  29  C'li.  U.,  268; 

(4)    FieU.  Bv..  421.  tct  T«y!or,   Ev.,   {)   176ft-I76I  ;  Piiiiwoii,  Ev., 

(8)    an  Taylor,  Ev. ;  {{ 1688, 1890 ;  RoMoe,  N.  3rd  Ed.,  390—392 ;  Rosooe,  N.-P.,  Ev..  201,  202 ; 

P.Ev.,ll7,lI8;PhJpmn,Bv.,3rdEd.,499,390—  Coote's  Probate,    lOth   Ed.,  352— 366  ;  Wiiiiwiw 

S92.14*  16   Vic,  C.  99, 8.  14 ;  by  20  ft  21  Vic,  on    Ext-outom,   369,   686— 577  ;  1902—1903.     A* 

0. 77,  ■.  22,  all  probate*,  tettera  of  adminiitration,  to  Probate  of  Wills  lost  or  destroyed,  ue   Act  X 

«rders,  and   other  instniments    and   exemplifi-  of  1866,  ss.  208,  209 ;  the  remarks  on  these    aec- 

ations  and  copies  thereof  respectively,  purporting  tions  in  Field,  Ev.    421  :  and  lnhw  Chun-ier  v. 

to  be  sealed   with   any  seal    of    the    Court   of  Doyamoy    Debea,  8  C,  864  (1882);  *.  o.,  11  C.  L. 

Probate,  shall,  in  all  parts  of  the  United    King-  R..  138. 
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series  of  letters  passinff  between  the  partie8.(l)  This  section  necessitates  the 
production  and  proof  oiall  the  originals,  except  when  secondary  evidence  is  ad- 
missible, in  which  case  secondary  evidence  of  all  the  originals  must  be  given. 

A  broker  is  often  spoken  of  as  a  middleman  or  negotiator  between  two 

boju^and  parties.  He  frequently  acts  as  the  agent  of  each.  The  engagement  of  a 
broker  is  like  that  of  a  proxy,  a  factor  or  agent,  but  with  this  difference  that  the 
broker  being  employed  by  persons  who  have  opposite  interests  to  manage,  he 
is  as  it  were  agent  for  both  the  one  and  the  other  to  negotiate  the  commerce 
or  affair  in  which  he  concerns  himself.  Thus  his  agreement  is  twofold,  and 
consists  in  being  faithful  to  all  the  parties  in  the  execution  of  what  every  one 
of  them  entrusts  him  with.  But  primarily  he  is  deemed  merely  the  agent 
of  the  party  by  whom  he  is  originally  employed.  Thus  to  make  the  other  side 
liable  to  pay  him  brokerage,  it  must  be  shown  that  he  has  been  employed 
by  such  party  to  act  for  him,  or  that  in  the  contract  such  party  has  agreed  to  pay 
the  brokerage.(2)  A  broker,  when  he  closes  a  negotiation  as  the  common  agent 
of  both  parties,  usually  enters  it  in  his  business-book  and  gives  to  eadi  party 
a  copy  of  the  entry  or  a  note  or  memorandum  of  the  transaction.  The  note 
which  he  gives  to  the  seller  is  called  the  sold  note,  and  that  which  he  gives 
to  the  buyer  is  called  the  bought  note.{S) 

It  has  generally  been  held  that  bought  and  sold  notes,  though  not  neces- 
sarily constituting  the  contract,  do,  as  a  general  rule,  constitute  it. (4)  Bat  a« 
pointed  out  by  Erie,  J.,  in  Sievevoright  v.  Archibald  :(5)  ' '  The  form  of  the 
instrument  is  strong  to  show  that  they  were  not  intended  to  constitute  a  contract 
in  writing,  but  to  give  infortnationid)  from  the  agent  to  the  principal  of  that 
which  has  been  done  on  his  behalf.  The  buyer  is  informed  of  his  porchase, 
the  seller  of  his  sale  and  experience  shows  that  they  are  varied  as  mercantile  con- 
venience may  dictate.  Both  may  be  sent,  or  one  or  neither.  They  may  both 
be  signed  by  the  broker  or  one  by  him  or  the  other  by  the  party.  The  names 
of  both  contractors  may  be  mentioned,  or  one  may  be  named  and  the  other 
described-  They  may  be  sent  at  the  time  of  the  contract  or  after,  or  one  at  an 
interval  after  the  other.  No  person  acquainted  with  legal  consequences  would 
intend  to  make  a  written  contract  depend  on  separate  instrtmients,  sent  at 
separate  times  or  in  various  forms,  neither  party  having  seen  both  instm- 
ments.  Such  a  process  is  contrary  to  the  nature  of  contracting,  of  which  the 
essence  is  interchange  of  consent  at  a  certain  time.' ' 

According  to  the  law  of  England  by  which,  under  the  provisions  of  the 
Statute  of  Frauds,  a  memorandum  is  required  in  certain  cases  of  sale  of  goods, 
bought  and  sold  notes  have  been  held  to  constitute  a  sufficient  memorandum 
under  the  statute,  but  the  English  decisions  point  out  the  distinction  between 
making  a  contract  and  a  memorandum  showing  that  a  contract  has  been 
made.(7)  While  there,  as  in  this  country,  evidence  is  not  ordinarily  admissible 
to  vary  a  contract  reduced  to  writing,  in  the  case  of  a  memorandum,  on  the 
other  hand,  evidence  is  admissible  to  show  that  the  document  does  not  duly 
record  the  contract,  or  that  no  contract  was  in  fact  concluded.(8)  Though  (as 
pointed  out  in  the  Article  to  which  reference  has  been  made),  it  would  always 
be  open  to  a  party  to  revoke  an  existing  memorandum,  if  he  sought  to  set  op 
a  new  contract,  he  could  successfully  do  so  only  on  the  basis  of  a  new  memoran- 
dum, for  under  the  rtatute  such  new  contract  could  not  he  proved  by  parol 

(1)  See  Atkn  v.  Bennta,  3  Taunt.,  169;  and  (4)    See  an  Article  ia  which  thetubjtct  it<lii- 
cM«s  oiled  in  Taylor,  Et.,  { 1026.  cussed  in  8  C.  W.  N.,  ccxxx.  ccxzrnii. 

(2)  Municipal  CorvoraUon  of  Bombay  v.  Cu-  (5)    20  L.  J.,  Q.  B.,  «2». 
«ayM  fftr^i.  20  B.,  124,  129.  130  (:89S).  (C)  See  Clorfon  v.  «iUnr,  9  B.  L.  R..  24« (187*). 

(3)  Bee  Benjamin  on  .Sain,  §  276  ;  where  the  (7)  Jumna  Diut  v.  Brinalk  Kof,  17  C,  177. 
▼arietie*  of  theac  Dot«*  are  dencrilml ;  niiMion.  (8)  Uutets  v.  Home  Aiyne.  4  A.  C,  SIP ;  •■<■ 
E''.,  S  76.  see  Jervin  T.  Berridfe,  8  Ch.,  36a 
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evidence.  Therefore  a  pUintifi  who  repudiated  the  boaght  and  scld  notes  lan 
the  chance  of  losing  all  rights  under  the  contract,  unless  he  had  other  docu- 
mentary evidence  of  the  description  which  would  satisfy  the  Statute.  There- 
fore in  cases  where  material  discrepancies  have  been  discovered  in  the  bought 
and  sold  notes  the  plaintiff's  action  has  been  dismissed  for  want  of  statutory 
evidence,  the  memorandum  being,  owing  to  the  discrepancies,  reduced  to  a 
nullity.  In  this  country,  however,  the  Statute  of  Frauds  does  not  apply, 
and  a  contract  for  sale  of  goods  can  be  proved  by  parol.(l)  There  may 
be  a  complete  binding  contract  if  the  parties  intend  it,  although  bought 
and  sold  notes  are  to  be  exchanged  or  a  mere  formal  contract  is  to  be 
drawn  up.(2) 

When,  however,  boughi>  and  sold  notes  have  been  exchanged,  it  has  been  a 
question,  upon  which  differing  opinions  have  been  expre&sed,  whether  they  con- 
stitute the  contract  in  writing  and  to  what  extent,  if  at  all  oral,  evidence  is  admis- 
sibKe  of  the  terms  of  the  contract.  In  the  case  last  mentioned  the  notes  differed 
in  their  terms,  and  parol  evidence  of  the  contract  actually  entered  into  was 
allowed  to  be  given.  It  has  also  been  held  that  bought  and  sold  notes  unob- 
jected to  may  be  evidence  of  the  contract,  but  they  do  not  necessarily  consti- 
tute the  whole  contract.(3)  Subsequent  decisions,(4)  however,  treated  the 
bought  and  sold  notes  which  were  tendered  in  evidence  in  those  cases  as  con- 
stituting the  contract  between  the  parties  and  so  precluding  oral  evidence. 
Recently  the  rule,  after  consideration  of  the  Privy  Council  decision  of  Cowie  v. 
<Rem/ry(5)  has  been  stated  by  the  Calcutta  High  Court  to  be  that  when  parties 
who  are  merchants  enter  into  a  contract  which  is  evidenced  by  bought  and 
sold  notes,  the  presumption  is  that  they  intend  to  be  bound  by  the  contract 
as  expressed  in  the  bought  and  sold  notes,  and  by  that  only.  This,  however, 
is  a  presumption  which  may  be  rebutted  by  clear  evidence.(6)  The  Privy 
Council,  however,  in  disposing  of  the  appeal  in  the  last  mentioned  case,  held 
that  bought  and  sold  notes  do  not  constitute  a  contract  of  sale,  but  are  mere 
evidence  which  may  be  looked  to  for  the  purpose  of  ascertaining  whether  there 
was  a  contract  and  what  the  terms  of  the  contract  were.  The  right  of  the 
parties  does  not  depend  either  for  constitution,  or  for  evidence,  on  the  bought 
and  sold  notes.  The  High  Court  upon  the  original  trial  had  found  that 
through  fraud  the  notes  did  not  express  fully  and  correctly  the  arrangement 
actually  made.  In  this  finding  of  fact  the  Privy  Council  agreed.  On  the 
assumption,  therefore,  that  the  notes  constituted  the  contract  it  would  have 
been  open  to  them  to  have  held  that  oral  evidence  was  admissible  under 
8.  92,  by  reason  of  the  fraud  which  had  been  proved.  The  Judicial  Com- 
mittee, however,  in  conformity  with  the  opinion  expressed  that  the  notes  do 
not  constitute  but  are  evidence  merely  of  the  contract,  held  that  the  case  was 
not  touched  by  section  92  of  this  Act.(7)  Oral  evidence  being  admissible  as 
to  the  terms  of  the  contract  and  thb  notes  being  regarded  merely  as  a  piece  of 
evidence  like  any  other,  ther  only  question  is  as  to  their  value.  This  must 
depend  upon  the  circumstances  of  each  case.     In  some  instances  the  note.<< 

(I)  Dmrfa  Ptntad  T.  Bhajan  Lai,  8  C.  W.    N..  489  (l«04).     Thr  earlier   Privy  Council  decision 

«•  (1904).  Vmoie  v.  Rtmfrf,    3    Moo.  I.  A.,  448  (1846),  the 

(»)  Clartim     r.    SKrtw,  9    B.    I,.    R.,  245,  252  correctnem  of  which  v»g  questioned  in  H'tjworth 

(UTS).  T.  Knight,  33  L.  .1.  C.  P.,  298  (1864);  ignored  in 

(*)  Jmmma  thus  v.    /hiiulh  Boy,    17  OhI.,  177  Clarion  t.  AAa».  9   B.    L.    K.,  245  (1872);     Ak 

(UW).  Thain  t.  Moothia  VXeUy.  4  (;.  W.  N'..  453  (in  which 

(4)  Jadu  Btti  v.  Bkuilnaraii  Samlif,  17  C.  173;  the  f»ct»  were  aomewhat  similar  to  those  in  ','oisM 
tatti  ▼.  Kammati  faxal,  14  B.,  102  (1890).  v.  Remfry),  and  in  the  latest  Privy  Council  deoi- 

(5)  S  Moo.  I.  A.,  448  (1846).  «ion,  though  expressly  referred  to  by  the  High 
(•)  Dmifu  Pramd  ▼.  BhajaH  Loll,  8  C.  W-  N.,       Court,  m*y  be  said   to    he    no  longer   law.    Ace 

4M,  Ita,  rer  gale,  J.  Article    referred    fo    in    8    C.     W.  N'..  ^ccxxxi, 

(7)  Dmriga    Pmmi  v.  Bhatan  IjU,  8  C.  W.  N.,       ccxxxii. 
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may  be  of  little  value.    In  other  caaes,  particularly  where  they  have  ben 
accepted  and  signed  by  the  parties,  they  may  be  of  great  weight. 

If  the  notes  agree,  are  delivered  and  accepted  without  objection,  such  ac- 
ceptance without  objection  is  evidence  of  mutual  assent  to  the  terms  of  the  notes, 
but  the  acceptance  is  to  be  inferred  from  the  acceptance  of  the  notes  without 
objection,  not  from  the  signature  to  the  writing,  ^dtioh  would  be  proof  if 
they  constituted  the  contract  in  writing.(l) 

In  the  undermentioned  case(2)  in  which  it  was  held  that  the  contract  wu 
not  concluded  until  bought  and  sold  notes  had  been  signed  and  that  these  notes 
were  the  only  evidence  of  the  contract,  the  buyer  added  some  terms  in  Chinese 
as  to  quality  which  the  seller  did  not  either  understand  or  notice,  and  the  Privy 
Council  held  that  the  terms  in  Chinese  were  not  to  be  disregarded.  If  the  seller 
did  not  notice  the  addition  made  by  the  buyer,  it  only  showed  that  the  bnyei 
and  seller  were  not  ad  idem  as  to  the  quality,  and  the  contract  failed.  If  the 
buyer  did  notice  or  understand  the  addition  and  offered  a  different  quality, 
the  contract  was  voidable. 

A  contract  intended  to  have  been  entered  into  between  the  plaintiff  and 
the  defendant,  was  entered  by  a  mistake  on  the  part  of  the  broker,  in  the  sold 
note,  as  having  been  made  between  a  third  person  and  the  defendant.  In  a  suit 
brought  by  the  plaintiff,  on  the  contract,  oral  evidence  was  given  to  show  that 
the  contract  was  really  made  between  the  plaintiff  and  the  defendant.  The 
Judge  of  the  Small  Cause  Court  found  that  the  mistake  did  not  mislead  the  de- 
fendant, and  gave  judgment  in  favour  of  the  plaintiff  contingent  on  the  opinioD 
of  the  High  Court  as  to  whether  the  mistake  in  the  sold  note  was  a  bar  to  the 
plaintiff's  suit  for  damages  on  the  contract.  It  was  hdd  that  there  was  a 
contract  between  the  parties,  for  breach  of  which  the  plaintiff  could  sue  fw 
damages. (3) 

In  the  case  of  telegrams,  ordinarily  the  original  message  is  the  primary 
evidence ;  and  only  on  proof  excusing  its  production  can  its  contents  be  shomi 
aliunde :  but  on  proof  of  its  destruction  or  non-producibility  (as  where  it  is  oat 
of  the  jurisdiction)  it  can  be  proved  by  copy  or  parol.  This  is  upon  the  gronndi 
that  the  message  as  written,  is  the  original,  while  that  received  is  merely  a  copy 
and  therefore  without  any  of  the  essential  elements  of  primary  evidence.  BiA 
it  is  evident  that  the  rule  cannot  have  a  general  application,  as  there  are  instances 
in  which  the  message  received  must  be  deemed  the  original,  and  the  mlr 
relative  thereto  may  be  stated  as  follows:  the  original  message,  whatever  it  may 
be,  mnst  be  produced,  and  in  all  cases  where  the  company  can  be  considered  tlw 
agent  of  the  sender,  the  message  as  received,  in  all  questions  between  the  sender 
and  the  person  receiving  it,  is  treated  as  the  original.  A  telegram  when  dnlj 
proved,  can,  with  an  acceptance  by  letter,  or  even  an  oral  acceptance  constitate 
a  contract,  and  so  may  a  telegraphic  answer,  duly  proved,  to  a  written  propossl. 
In  such  case  the  contract  rests  on  the  telegram  as  received  by  the  sendee  and  bis 
answer  as  delivered  to  the  company  It  is  scarcely  necessary  to  add  that  whei 
the  original  message  is  produced  against  a  party  it  must  be  duly  proved.  The 
message  must  be  shown  to  have  been  sent  by  the  party  from  whom  it  pniports 
to  come,  either  by  proof  that  it  was  in  his  handwriting,  or  that  it  was  sent  by 
his  direction  or  authority.(4) 

See  lUtutration  (c),  and  the  first  and  second  Explanations  to  section  6S, 
ante.  Instances  of  the  case  dealt  with  by  this  ExplanatioH  are  biIl-of-ezcbaii|e 
of  which  three  are  usually  executed,  called   the  first,  second,  and  third  of 


(1)  Sitrttvrighl  t.  Archibad,  per  Erie,  J. 

(2)  Ah  Thain    v.   Moolhia  ChtUy,  4  C.  W.  N. 
403  (1899). 

(S)    VoAomnl  Bhny  v.    Chuilrnml  Cint,  SO  O., 


S54,  807  (1893). 

(4)  \ntwton.  Et..  {  7«:  Wood'*  tntOu. 
Et.,  pp.  S,  3 ;  Qnj  on  Oommimiektiaii  bf  IVk 
gnph,  aee  H.,  Index. 
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exchange,  and  biUs-of-lading  which  are  usually  in  duplicate,  and  often  in 
triplicate.  When  a  document  is  executed  in  several  parts,  each  part  v 
primary  evidence  of  the  document. 

When  the  writing  does  not  fall  within  either  of  the  three  classes  already  ■xptam*- 
described,  no  reason  exists  why  it  should  exclude  oral  evidence.(l)  "When  the  ^^"^ 
content*  of  any  document  are  m  question,  either  as  a  fact  in  issue  or  a  subalter- 
nate  principal  fact,  the  document  is  the  proper  evidence  of  its  own  content*, 
and  aU  derivative  proof  is  rejected,  until  its  absence  is  accounted  for.  But  when 
a  written  instrument  or  document  of  any  description  is  not  the  fact  in  issue,  and 
is  merely  used  as  evidence  to  prove  some  fact,  independent  proof  aliunde  is 
receivable.  Thus,  although  a  receipt  has  been  given  for  the  payment  of  money, 
proof  of  the  fact  of  payment  may  be  made  by  any  person  who  witnessed  it  .(2) 
So,  although  when  the  oontenta  of  a  marriage-register  are  in  issue  verbal  evidence 
of  these  contents  is  not  receivable,  yet  the  jact  of  the  marriage(3)  may  be  proved 
by  the  independent  evidence  of  a  person,  who  was  present  at  it. "  (4)  For  though 
when  a  contract  has  been  reduced  into  writing  by  the  parties  the  writing  is  the 
beat  evidence  of  it,  and  must  be  produced;  yet  it  is  not  in  every  case  necessary, 
when  the  matter  to  be  proved  has  been  committed  to  writing,  that  the  writing 
should  be  produced.  If,  for  instance,  the  narrative  of  an  extrinsic  fact,  such  as  a 
payment  has  been  committed  to  writing,  as  in  a  receipt,  it  may  yet  be  proved  by 
parol  evidence.  So  a  verbal  demand  of  goods  is  admissible  in  trover,  though  a 
demand  in  writing  was  made  at  the  same  time.  And,  as  already  observed,  the 
feet  of  birth,  baptism,  marriage,  death  or  burial  may  be  proved  by  parol  testi- 
mony, though  a  narrative  or  memorandum  of  these  events  may  have  been  en- 
tered in  registers  which  the  law  requires  to  be  kept ;  for  the  existence  or  contents 
of  these  registers  form  no  part  of  the  fact  to  be  proved,  and  the  entry  is  no  more 
than  a  collateral  subsequent  memorial  of  that  fact,  which  may  furnish  a  satisfac- 
tory and  convenient  moide  of  proof,  but  cannot  exclude  other  evidence,  though 
its  non-production  may  afford  grounds  for  scrutinising  such  evidence  with  more 
than  ordinary  oare.(5)  So  also  the  fact  of  partnership  may  be  proved  by  parol 
evidence  of  the  acts  of  the  parties  without  producing  the  deed. (6)  So  in  accord- 
ance with  these  principles  and  their  application  in  English  cases,  the  third  Ex- 
jgJanatton  to  this  section  enacts  that  "  The  statement,  in  any  document  whatever, 
of  a  fact  other  than  the  facts  referred  to  in  this  section,  shall  not  'predttde  the  ad- 
mission of  oral  evidence  as  to  the  same  fact."  In  connection  with  this  Explana- 
tion should  be  read  Illustrations  (d)  and  (e).  In  the  first  of  these  cases  the  inci- 
dental mention  of  what  was  done  on  another  occasion  had  no  reference  to  the 
terms  of  the  contract  embodied  in  writing.  In  the  second  case,  the  writing  was 
merely  a  memorandum  of  the  fact  of  payment,  and  oral  evidence  of  the  payment 
is  therefore  admi8sible.(7)  The  facts  referred  to  in  this  section  are  the 
terns  (a)  of  a  contract,  (b)  of  a  srant,  (c)  of  a  disposition  of  property.    If  therefore 

(1)  Taylor,  Et.,  {  415.  tersi  or  sabaequent  memorial  of  that  fsot  afford- 

(f)  Ah  «.  91,  UliuL  ((.) :  BamJbtrt  ▼.  Cohtn,  4  inf( »  convenient  and  satiafactory  mode  of  proof] 

bp..  213;  Jaecb  v.  Lndny,  1  East,  460;  Taylor,  (3)  So  also  in  the  ca«e  of  birth,  death,  burial; 

Bv.,  {  416 ;  Btnarri  Da»  v.  BUUuiri  Dot,  3  A.,  Taylor,  Ev.,  {  418.  and  oasea  thare  cited ;  and  ace 

117,  7S1    (1881).    (It  ia  a  fact  steted  in  a  dooo-  Jivanda*  Kuhavji  t.  /ramft  NamMuti,  7  Bom., 

but    it    ia  not  erideaoe  of  the  term*  of  H.  C.  R.,  63  (1870),  cited  in  3,  pM*. 


■rittm  ooDtraot] ;  Keiar  Nath   v.  Skurfooniua  (4)  Beat,  Sv.,  2nd  Rd.,  p.  282.  dted   in  Bal- 

Mm,  24  W.  R.,  426  (1876) ;  Jitnndat  Kahavji  bhadar  Pnuad  v.  MaiarajiA  of  BeUa,  9  A.,   361. 

r.  tnmii    SmaUiai,  7  Bom.  H.  C  R.,  46,  68  366,  367  (1887). 

(IWO);  Dalif  Bimik  ▼.  Durfi  Pnuad,  1  A.,  442  (6)  Jimndat  Kithavji  ▼.    Framji    Nanabhai, 

(M77);  Woman  BamdUadm  t.  DkondOa  Kritk-  7  Bom.  W.  C.  R.,  46,  62,  63  (1870),  citing  Taylor, 

mK  4  B.,  126,  137  (1879);   Boorjo  Coomar  ▼.  Er.,  H  416.  416. 


CkiadT,  24  W.  R.,  328  (1876);  Fen-  (6)  Aldtrtm  r.  OUtf,  I  Stark.  R.  406. 

*lnt  T.  FcHoKaauUoyyar,  3  M.,  53,  66  (1881);  (7)  Field.  Et.,  423. 

^ha  Rcalpt  itMU  ia  nothing  more  than  a  ooUa- 
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a  docnment  relates  exclusively  to  something  other  than  any  of  these  facts,  as 
for  instance,  if  it  be  a  simple  receipt  or  if,  though  it  be  a  written  contract,  grant, 
or  disposition,  it  relates  to  some  other  independent  fact,  as  for  instance,  the  pay- 
ment of  the  consideration-money,  the  fact  of  payment  may  be  proved  orally  at 
weU  by  the  writing.  It  is  a  fact  independent  of  the  contract.  ( 1 )  Written  receipts 
for  payments  are  important,  but  by  no  means  necessary  as  proof ;  nor  are  they 
of  the  nature  of  primary  evidence,  the  loss  of  which  must  be  shown  in  order  to 
let  in  secondary. (2)  Thus  a  receipt  for  sums  paid  in  part-liquidation  of  a  bond 
hypothecating  immovable  property  must  have  been  registered  under  the  pro- 
Visions  of  the  17th  section  of  Act  VIII  of  1871  to  render  it  admissible  as  evidence 
under  section  49  of  the  said  Act.  It  was,  however,  held  in  the  case  under- 
mentioned that  under  lUustraUon  (e)  of  this  section,  such  payments  might 
nevertheless  be  proved  by  parol  evidence,  which  was  not  excluded  owing  to  the 
inadmissibility  of  the  documentary  evidence.(3)  When  the  contents  of  a  pottah 
(lease)  are  in  any  way  in  question,  it  is  necessary  to  prove  them  by  the  produc- 
tion of  the  document ;  where  this  is  not  the  case,  but  the  fact  of  occupation  and 
possession  of  land  be  in  issue  without  respect  to  the  terms  of  the  tenancy,  this 
fact  may  be  proved  by  parol  evidence,  and  notwithstanding  such  occupation  has 
been  under  a  pottah,  such  pottah  need  not  be  produced.  (4)  The  document  called 
a  Sodi  Razinama  (whereby  a  party  relinquishes  his  right  of  occupancy  of  land 
in  his  possession  to  his  landlord,  and  requests  the  latter  to  register  the  land  in 
the  name  of  another  party  to  whom  it  has  been  sold),  is  not  a  document  of  the 
kind  mentioned  in  section  91  of  the  Evidence  Act,  and  therefore  does  not 
exclude  the  Courts  from  basing  their  findings  upon  other  evidence,  should  any 
such  exist.  (6) 

^4^id«ao«  92.     When  the  terms  of  any  such  contract,  grant  or  other 

i«{?raMnt.  disposition  of  property,  or  any  matter  required  by  law  to  be 
reduced  to.  the  form  of  a  document  have  been  proved  accord- 
ing to  the  last  section,  no  evidence  of  any  oral  agreement  or 
statement  shall  be  admitted,  as  between  the  parties  to  any 
such  instrument  or  their  representatives  in  interest,  for  the 
purpose  of  contradicting,  varying,  adding  to,  or  subtracting 
from,  its  terms  :(6) 


(1)  Norton.  Et.,  269.  Art.    92.     The  Act  makes  no    atloe,ion    to  thk. 

(2)  Ramemxu-  Koer  v.     Bharal  Pertkad,   4    C.  A»    to  Contradiction,    sea    Lano    v.     XioJf,    S. 
W.  N..  18  (1899).  Starkie,     108  ;   AhbM  v.  Bendriekt,  1  M  &  0., 

(3)  Dalip  Singh  y.     Durja  Prasad,  1  A.,  442  794;  Higfin  t.  Senior,  8  H  A  W.,    894; 
(1877);  and  tee  (Toman  Ramdtandra  v.  Dkondiba  As  to  variation,  Me  Mean,  v.  Xfratt,  Covper, 
Krithnaji,  4  B.,  126,  137  (1879);  Soorjoo  Coomar  47;  hmentm  t.  Walter,  1  Starkie.  381  :  Boanf. 
T.  Bkutwan  Chunder,  24  W.  R.,  328  (1876);  Ven-  Orakan,  3  Camp..    67;    Jforley  v.  Barfad,  10 
iayyar  t.  Venkalambbaysar,  3  H.,  63,  66  (1881)  ;  B.  &  C.  720  ; 

Apramma  KayvnnJu  v.    Ilamanva,  23   M.,  92  As  to  Addition,  tee  Millar  ▼.  Trartrs,  8  Biifu. 

(1809);  as  to  the  proof  of  receipts,  see  Swja  Kant  264  ;  PreMtm  y.  Marteay,  2Wm.  B!.,  1249;  Uf- 

▼.  Bantnmr  S3aha,  24.  261  (1896);  as  to  tenant's  hank  y.  Brook*,  I  Brown  Ch.  Ca..  84;  Merit  t. 

receipts  aa  eTidence  of  valae,  see  Orieh  Ck%nder  Aiuelle,  3  Wi!!s,  276 ;  KkelridatAfuncallak  v.  SU 

▼.  5otA<  ShUAarethwar,  4  0.  W.  N..  631  (1000).  Narasan,  9  a  W.  N%  178,  187  (1904);  frutas- 

(4)  Kedar    ifath    v.    Shurfomiua  Bibee,    24  nonua  ▼.  Jfona^,  28  U.,  496(1906); 

W.  R.,  426(1876).  As   to  aabtraetion,  see    KaUeM   y.  KmgUf, 

(6)     Venkatna  y.  Sengoda,  i,    IS.,  117(1870).  Skinner,   64:  Ifesfon  y.  jenet,  I  Taunt,   115: 

(6)    fl««I!!astrations<o),(i),  («).    As  to  Btruig.  Norton,    E».,   273,   274;    Goodeve,    Et.,  3St 

en  to  the  instrument,  me  s.  99,  potl.     In  England  364  ;  no  absoiote  classification  of  the  cases  nader 

the  rale  also  cnly  applies  to  cases  in  which  some  these  headings  is,  howeTer,  paa*ib!e  aa  the  en- 

dvil  right   or    liability    is    dependent  upon   the  denoe     tendered    frequently    has   the  effect  •< 

terms  of  a  document  in  qnestion.    Steph.    Dig.,  ofiending  in  several  or  all  of  these  poials. 
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[a.  92.]  VARiANOB  or  DOODHBNTS.  4ffl 

Proviso  1.  —  Any  fact  may  be  proved  which  would  in- 
validate any  document,  or  which  would  entitle  any  person  to 
any  decree  or  order  relating  thereto  ;  such  as  fraud,  intimi- 
dation, illegality,  want  of  due  execution,  want  of  capacity  in 
any  contracting  party,  want  or  failure  of  consideralion,  or 
mistake  in  fact  or  law.(  1 ) 

Proviso  2. — The  existence  of  any  separate  oral  agree- 
ment as  to  any  matter  on  which  a  document  is  silent,  and 
which  is  not  inconsistent  with  its  terms,  may  be  proved.  In 
considering  whether  or  not  this  proviso  applies,  the  Court  shall 
have  regard  to  the  degree  of  formality  of  the  document.  (2) 

Proviso  3. — The  existence  of  any  separate  oral  agree- 
ment, constituting  a  condition  precedent  to  the  attaching  of 
any  obligation  under  any  such  contract,  grant  or  disposition 
of  property,  may  be  proved.  (3) 

Proviso  4. — The  existence  of  any  distinct  subsequent 
oral  agreement  to  rescind  or  modify  any  such  contract,  grant 
or  disposition  of  property,  may  be  proved,  except  in  cases  in 
which  such  contract,  grant  or  disposition  of  property  is  by 
law  required  to  be  in  writing,  or  has  been  registered  accord- 
ing to  the  law  in  force  for  the  time  being  as  to  the  registra- 
tion of  documents. 

Proviso  5. — Any  usage  or  custom  by  which  incidents 
not  expressly  mentioned  in  any  contract  are  usually  annexed 
to  contracts  of  that  description,  may  be    proved  : 

Provided  that  the  annexing  of  such  incident  would  not  be 
repugnant  to,  or  inconsistent  with,  the  express  terms  of  the 
contract. 

Proviso  6.— -Any  fact  may  be  proved  which  shows  in 
what  manner  the  language  of  a  document  is  related  to  exist- 
ing facts. 

IUu$traUont. 

(a)  A  policy  of  insarance  is  effcted  on  goods  "  in  ships  from  Calontta  to  Ijondon." 
Hw  goods  are  shipped  in  a  particnW  ship  whioli  is  lost.  The  fact  that  the  particalar  ship 
was  orally  ezceptod  from  the  policy  cannot  be  proved.(4) 

(6)  il  agrees  absolntely  in  writing  to  pay  B  Rs.  1,000  on  the  first  March,  1873.  The 
tact  that,  at  the  same  time,  an  oral  agreement  was  made  that  the  money  shoald  not  be  paid 
tOI  the  thirty-first  March  cannot  be  proTed.(5) 

(e)  An  estate  called  "  the  Rampnr  tea  estate  "  is  sold  by  a  deed  which  contains  a  map 
of  the  property  sold.  The  fact  that  land  not  inolnded  in  the  map  had  always  been  regard^ 
as  part  of  the  estate  and  was  meant  to  pass  by  the  deed  cannot  be  proved. (5) 


(1)  8u  niostration  (d),  (e).  Hltutration  (t)  <6  B  make  contract  in  writing  and  ontt)/ 
his  been  cited  under  this  proviso  (Field,  Ev.,  ogrte  that  it  shall  take  effect,  etc.;"  c.  note  to 
04);  but  it  ia  not  clear  to  what,  if  any,  portion  Ulns.  (/),  post, 

tt  the  teetion  it  refers.    The  receipt  is  not  a  dis-  (4)    lUostrate    the     section.      See     Ramjiban 

poritive  doooment  at  ail  [tee  ».  01,  111.  (<)]  and  it  Serougy  t.  Oflnr  Nalh  2  C.  W.  N..  188  (1897). 

is  only  to  mcb  that  the  section  applies.  (6)    Tllnstrates    the   seetion.     See    Ramjiban 

(2)  Am  dostratioas  (/),  (0),  (k).  Strowgy    v.     Ojhw    Nalk,    2    C.    W.    K.     188 
d)    8—  ninstrationii  (j),  which  shoald  ran  "A  (1897). 
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468  VAAUVOE  or  DoociiCirrB,  [■•91] 

(d)  A  eaten  into  a  written  oontraot  with  B  to  work  certain  mines,  the  propertr  of  B. 
apon  cerUin  terms.  A  wm  induoed  to  do  to  by  a  misrepreeentaUon  of  B'b  at  to  Vbar 
valne.    "ma  fact  may  be  proved.(l) 

(«)  A  institiitea  a  suit  acaiiMt  B  for  the  specific  performance  of  a  contract,  and  slw 
pnys  that  the  contract  may  be  reformed  as  to  one  of  its  provisions,  as  that  proTiasa 
was  inserted  in  it  by  a  mistake.  A  may  prove  that  snch  a  mistake  was  made  as  wooM 
by  law  entitle  him  to  have  the  contract  reformed.(l) 

(/)  A  orders  Koods  of  B  by  a  letter  in  which  nothing  is  said  as  to  the  time  of  payaent, 
'.and  accepts  the  goods  on  delivery.  B  saes  A  for  the  price.  A  may  show  that  the  goods 
'  were  supplied  on  credit  for  a  term  still  nDexpired.(2) 

(g)  A  sells  B  a  horse  and  verbally  warrants  him  sound.  A  gives  B  a  paper  in  then 
words :.  '  Bought  of  /t  a  horse  for  Ks.  600.'  Ji  may  prove  the  verbal  warranty.  (S) 

(A)  A  hires  lod^ngs  of  B,  and  gives  B  a  card  on  which  is  written—"  Byoms,  Rs.  201 
a  month."  A  may  prove  a  verbal  agreement,  that  these  terms  were  tp  indade  paitiil 
board. 

A  hires  lodgings  of  B  for  a  year,  and  a  regularly  stamped  agreement  drawn  up  bf 
an  attorney,  is  made  between  them.  It  is  silent  on  the  subject  of  board.  A  may  not  pron 
that  board  was  included  in  the  term  Terbally.(2) 

[i)  A  applies  to  B  for  a  debt  due  to  ^  by  sending  a  receipt  for  the  money.  B  keeps  the 
receipt  and  does  not  send  the  money.    In  a  suit  tor  the  amount  A  may  prove  tiiis.  (3) 

(/)  A  and  B  make  a  contract  in  writing  to  take  effect  upon  the  happening  of  a  certsh 
ontingency.  The  writing  is  left  with  B,  who  sues  A  upon  it.  A  may  show  the  circnn- 
tanoes  under  which  it  was  delivered.(4) 

Prlnolple. — When  parties  have  deliberately  put  their  mutual  ei^age- 
meats  into  writing  it  is  only  reasonable  to  presume  that  they  have  introaoMd 
into  the  written  instrument  every  material  term  and  circumstance-  Conse- 
quently other  and  extrinsic  evidence  will  be  rejected,  because  such  evidenoa, 
while  deserving  far  less  credit  than  the  writing  itself,  would  invariably  tend  in 
many  instances  to  substitute  a  new  and  different  contract  for  the  one  really 
agreed  apon.(5)  See  Note  upon  the  principle  of  last  section,  as  also  the  intro- 
duction, ante,  and  Notes,  post.  Unless  the  rule  enacted  by  this  section  were 
observed,  people  would  never  know  when  a  question  was  settled  as  they  would 
be  able  to  play  fast  and  loose  with  their  writings.  Therefore  if  a  document 
purports  to  be  a  final  settlement  of  a  previous  negotiation,  as  in  the  case  of 
a  written  contract,  it  must  be  treated  as  final  and  not  varied  by  word  of 
mouth.  (6)  And  where  the  law  expressly  requires  that  a  matter  should  be 
reduced  to  the  form  of  a  document  the  admission  of  extrinsic  evidence  would 
plainly  render  snch  requirement  nugatory. 


s.  13  {faett  rtlmant  to  prov*  enttom.) 

s.  91  {iMdsnet    inadmiitiblt   to    luptrttdt 

s.  3    rBvidtnc4.") 

doetmunt.) 

s.  3  {"Faet.") 

a  ttoettmtnt.) 

s.  3  {"Court.") 

8.  100  [Savinif  of  provision*  of  Awnaliw 

Aet.) 

Steph.  Dig.,  Art.  90 ;  Taylor,  Ev.,  §§  1132—11.%  ;  Starkie.  Bv.,  6B6— 67S;  Wharton.  «»., 
I|  920-1071 ;  Best,  Bv.,  gg  226-228  ;  Wood's  Practice  Bv.,  fg  14—82;  Oreenleaf.  Bv..  O., 
XV}  Boscoe,  N.  P.  Ev..  10-27. 


(1)  ninstratea,  Promto  (1).  (6)    Taylor,  Ev.,  |f  1132, 1158 ;  GreeoW,  B»-. 

(2)  lUnstratM  Prmiw  (2).  {  276  ;  Beet,  Kv.,  {  228  :  BoMpa  v.  Stukri— 
(8)  Bu  p.  467.  note  (1),  ante.  Jagjivatidatt,  1  B.,  SS8,  338  (1876).  [The  tW^* 
(4)  nastntes  Provito  (8) :  •«  p.  467  note  (3)       object  of  the  seotion   is  the  dincom-eissment  •' 


BamjibOH   Strawgy    v.    Oghtir   Hath,    2  C.        porjury] ;  Starkw,  Ev.,  666. 
W.  N.,  Ut  (18»7).  (8)    Steph.  Introd..  172. 
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OOMMBNTART. 


The  law  with  regard  to  the  admissibility  of  oial  evidence  to  vary  the  terms 
of  a  written  document  is  not  governed  by  the  Bngtish  law  of  evidence  but  by 
this  Act,  and  therefore  oral  evidence  to  be  admissible  must  come  under  one  or 
other  of  the  provisions  of  this  6ection.(l) 

Extrinsic  evidence  is  inadmissible  to  control  the  document,  that  is,  to  con- 

tradict,  vary,  add  to,  or  subtract  from  its  terms.  lUugtrations  (o),  (6)  and  (c)  M"g^ 
exempUfy  this  proposition.  It  has  been  observed  that  this  section  which  for-  aviaMiM  to 
mnlates  the  rule  "  is  not  quite  free  from  ambiguity.  The  words  '  no  evidence  iSSmSunt. 
of  any  oral  agreement  or  statement  shall  be  admitted  as  bettpeen  the  parties  to  any 
tueh  instrument,  <£c.,  '  correspond  with  and  have  clear  reference  to  the  words 
'  contract,  grant  or  other  disposition  of  property'  in  the  beginning  of  the  section ; 
but  their  application  to  '  any  matter  required  by  law  to  be  redu^d  to  the  form  of 
a  document  is  not  so  evident."(2)  It  does  not  seem,  however,  that  theie  is 
really  any  such  ambiguity  as  is  suggested  in  the  above  quoted  passage.  The 
words  "  contract,  grant  or  other  disposition  of  (A«  property  in  this  section  refer 
to  the  similar  words  in  section  91,  vtz.,  "  when  the  terms  of  a  contract  or  of  a 
grant  or  of  any  other  disposition  of  property  have  been  reduced  to  the  form  of 
a  document ;  "  that  is,  cases  where  such  reduction  is  the  act  of  the  parties. 
The  words  "  or  any  matter  required  bjf  law  to  be  reduced  to  the  form  of  a  doeu- 
tnent"  in  this  section  refer  to  the  simdar  words  in  section  91.  But  a  matter 
so  required  to  be  reduced  may  be  either  a  contract,  grant  or  other  disposition 
of  property,  or  it  may  be  a  fact  such  as  the  evidence  of  a  witness,  the  deposi- 
tion recoixling  which  is  neither  a  contract,  grant  or  other  disposition  of  pro- 
perty. The  present  section,  in  this  respect  unlike  the  last,  deals  only  with 
those  matters  which  the  law  requires  to  be  reduced  to  the  form  of  a  document, 
and  which  are  contracts,  grants  or  other  dispositions  of  property.  This  is 
indicated  by  the  words  ' '  as  between  the  parties  to  any  such  instntment  or  their 
remraentatives  in  interest,"  which  are  only  applicable  in  the  case  of  documents 
which  are  of  a  dispositive  character.  The  subject-matter  of  this  section, 
therefore,  are  contracts,  grants  and  other  dispositions  of  property,  whether 
embodied  in  documents  by  consent  of  parties  or  by  requirements  of  law,  and 
therefore  the  words  '  *  no  evidence  of  any  oral  agreement  or  statement  sh(M  be 
odmitted  as  between  the  parties  to  any  such  instrument ' '  have  reference  both  to 
the  words  ' '  contract,  grant  or  other  disposition  of  property  "  in  the  beginning 
of  the  section  and  to  the  words  "  any  matter  required  by  law,  <£«.,  "  which 
follows  them.  The  section  deals  with  a  different  set  of  facts  from  those  con- 
tained in  section  91,  and  proceeds  upon  a  different  principle  from  that  section. 
The  reasons  which  preclude  extrinsic  evidence  in  sti>stitution  of  the  document 
are  not  the  same  as  those  which  prohibit  evidence  varying  the  document  when 
produced.  Thus  if  the  matter  required  by  law  to  be  reduced  to  writing  be  a 
disposition,  oral  evidence  is  admissible  for  the  purpose  of  contradicting  the 
«iiting.(8)  The  presumption  raised  by  section  80,  ante,  is  not  an  irrebuttable 
one.  Those  reasons  which  preclude  a  person  from  giving  evidence  to  vary  a 
Conlraot  into  which  he  has  himself  entered  do  not  operate  to  prohibit  evidence 
in  variance  of  a  document  made  by  others  as  a  record  of  his  evidence. 

Not  only  is  the  section  limited  in  its  operation  to  dispositive  documents, 
bat  also  to  the  parties  thereto  or  their  representatives  in  interest.  Oral  evi- 
dence to  contradict,  vary,  add  to,  or  subtract,  from  the  terms  of  the  writings 
is  excluded  only  as  between  the  parties  to  the  instrument  or  their  representatives 
in  interest.  Other  persons  may  give  evidence  of  any  facts  tending  to  show  a 
contemporaneous  agreement  varying  the  terms  of  the  document  (section  99, 


(I)    Bant  Omtd  v.  Bukun  Oundm,  8  a  W.  (8)    Field.  Ev.,  426. 

K.,  101  (IMS).  (3)    Field,  Br.,  426. 


Digitized  by 


Google 


470  VARIANOE   or   DOOnMBNTS.  [••  91) 

pott).  A  doubt  has  been  expre8Bed(l)  whether  the  word  varyitig  must  not  be 
understood  as  restricted  to  "  varying,"  in  contradistinction  to  "  contncHet- 
ing,  adding  to  or  subtracting  from  "  the  terms  of  the  document.  There  k, 
however,  no  reason  to  suppose  that  any  such  distinction  which  is  certualy, 
unknown  to  EnElish  law,  was  intended.  The  word  "  varying  "  was  without 
doubt  employed  as  embracing  (  as  in  fact  it  does  )  both  contradictions,  addi- 
tions and  subtraction8.(2) 

Any  person  other  than  a  jmrty  to  a  document  or  his  representative  msT, 
notwithstanding  the  existence  of  any  document,  prove  any  bet  which  he  u 
otherwise  entitled  to  prove  ;  and  any  jnrty  to  any  document  or  any  repreerat- 
ative  in  interest  of  any  such  party  may  prove  any  such  fact  for  any  purpose 
other  than  that  of  varying  or  altering  any  right  or  liability  depending  upon 
the  terms  of  the  document.(3)  The  section  prohibits  variance  of  the  (emu  of 
the  document.  The  rule  iit,  therefore,  not  infringed  by  the  introduction  d 
parol  evidence  contradicting  or  explaining  the  instrument  in  some  of  its 
reeitali  of  faolt.  So  it  may  be  shown  that  lands  described  in  a  deed  as  being 
in  one  parish  were  in  bet  situated  in  another.  So  also  evidence  is  admisable 
to  contradict  the  recital  of  the  date  of  a  deed.(4) 

It  is  to  be  observed  that  the  nile  does  not  restrict  the  Court  to  the 
perusal  of  a  single  instrument  or  paper ;  for  while  the  controversy  is  between 
the  original  parties  of  their  representatives,  all  contemporaneous  writings 
relating  to  the  same  subject-matter,  are  admissible  in  evidence.(5)  Nor  does 
this  section  affect  the  proof  of  an  independent  agreement  ooUateral  to  some 
other  agreement  reduced  into  writing.  So  in  the  undermentioned  case(6)  an 
agreement  to  pay  Rs.  500  a  month  to  a  lessor  in  consideration  of  receiving 
from  him  a  permanent  lease  of  portions  of  lus  zemindari,  which  agreement 
was  come  to  before,  but  reduced  to  writing  after,  the  execution  of  the  lease, 
was  held  to  be  not  affected  by  this  section,  nor  to  require  registration,  whoe 
it  was  not  inconsistent  with  the  lease  ;  its  provisions  formed  no  part  of  the 
holding  under  the  lease,  the  payment  bargamed  for  was  no  charge  on  the  pro- 
perty, and  it  was  not  rent  or  recoverable  as  rent^  but  a  mere  personal  obhga- 
Hon  collateral  to  the  lease. 

To  the  general  rule  are  annexed  certain  provisos.  This  rule  is,  however, 
not  infringed  by  the  admission  of  evidence  in  the  cases  dealt  with  by  the  pro- 
visos.    These  cases  do  not  form  exceptions  to  the  general  rule  enacted  by  the 

(1)     Field,  Et.,  428.  than  its   format  ohwaoter;  and  this  prinapfe  ■ 

(8)    Conningluun,    Et.,   tSO.    The    view   turn  timply  t9  make  the  ingtromaola  the  reoord  of  tkt 

taken  has  been  recently  approved  in  Palkammal  taransaotion  oonoloMTe  of  its  obligations.     Kamti- 

T.  JTalot  J&iMMar,  27H.,329,  SSI  (I90S),  in  which  ingi;  the   rnle   doe*  not  nxelade    eontradlutary. 


it  was  held  that  oral  evidence  was  admissible,  evidence    of  mere  formal  matten  sncli  as  < 

the  question  not  arising  as  between  the    parties  recitals  and  so  forth  not  being  of  the  esMase  si 

to  an  instmment  or  their  privies,  so  ss  to  bring  the  transaotion :  siooe  wliile  presumable  not  t* 

within  the  purview  of  s.  92.  have    been   stated   with   fonnal    praciaoa.  their 

(S)  Steph.  Dig.,  Art.  Si ;  as  to  the  rcatriction  of  oorreotion  would  not   trench    on    ihe   obliga*»y 

the  rule    in   Rngland  to  civil  cases,    v.  it.,  B.  r,  portion     of      the     instrument.       Goodeve,    B*. 

ifciaiiMoa,  2  Moody,  286 ;  and  anie,  p.  466,  noU  (6).  Evidenoe    of    matters    not    forming    a  tei*  af 

(4)    Qreenleaf,   Kv.,    {    286,    and   caMa  then-  obligations  are  not  excluded,  A. 

cited ;  8ak    Lai   Chanti  v.  Indrafit,  4  C.  W.  N.  (6)    Oreeoleaf,    Ev.      |   283 ;  and   cases  thei* 

48S  (ISOO);    s.  c,    22  A.,   870;  AekfOaramamfu  cited;    X««i<«    v.    Lanaukin,     2   Ckmph..  2W; 

V.   auUarafu,   26  H..   7.    11.  14   (1801) ;  B.  v.  HaHbg  v.    WUHmtim,  4  Campb..  1» ;  Osw  r. 

acommondtM.   8   T.    R..   474;    Doe   v.    Fori,  3  Melcalt,  iaUtk,R..6»;  BomHmntr.  Momk>r»,  * 


A.  *  E.,  648 ;  OaU  v.  WUIiamton,  8  M.  *  W.,  406       Taunl.,  846,  yer  Oibba,  J. ;  BmU  v.  Limnfn.  • 
Jt.  V.  ricUoM.  2  A.  ft  E.,  617 ;  Hall  v.  Oamnom       Pick.,  306. 


4  Eaat.,  477 :  and  we  Oreeoleaf,  Ev.,  |  906.     In  (6)    S^/romanimt     ChtHm     v. 

the  application  of  tlu  rule  it  is  necessary  to  bear       Clul^or,  26  IL.  603  (1802) ;  sl  0.,  4  BssL.  L.  iL. 

in  mind  rather  the  priueipU  In  which  it  originated       839. 
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section,  but  aie  merely  instances  to  which  attention  is  drawn  as   not  coming 
within  the  pniview  of  the  rule  at  all. 

This  section  was  framed  in  aooordanoe  with  the  current  of  Knglish  deci- 
sions upon  the  question  of  how  far  parol  evidence  can  be  admitted  to  afEect  a 
written  contract,  and  care  must  be  taken  in  placing  a  construction  upon  it, 
not  to  create  a  precedent  that  would  open  a  door  to  mdiscriminate  parol  proof 
of  transactions  where  documents  have  recorded  what  has  passed  between 
the  parties.(l)  Where,  however,  an  agreement  is  admitted  by  both  plaintifE 
and  defendant,  and  it  is  therefore  not  necessary  to  prove  it,  the  section  has 
no  application.(2) 

Therefore  evidence  may  be  given — firtUif,  to  show  that  there   was    reallu JSniSioiil* 
never  any  disposition  atcM;  and  secondly,  to  show  that  the  document  produced  wfianT a  (SS 
is  not  the  tohole  disposition.    The  rule  operates  only  when  there  has  been  in  Iufamttre& 
fact  a  disposition,  the  whole  of  which  was  meant  by  the  intention  of  the  parties  i»«  ^mi 
to  be  embodied  in  the  form  of  a  document.  the  ftom  «r 

firMy — Though  evidence  to  vary  the  terms  of  an  agreement  in  writing  is  *  •"■■»•'» 
not  admissible,  yet  evidence  to  show  that  there  is  not  an  agreement  at  off  is  ad- 
missible. Notwithstanding  a  paper  writing  which  purports  to  be  a  contract  may 
be  produced,  it  is  still  competent  to  the  Court  to  find  upon  sufficient  evidence 
(kiot  this  writing  is  not  reaUv  the  contract.  And  the  risk  of  groundless  defence 
does  not  affect  the  rule  itself,  though  it  suggests  caution  in  acting  on  it.(3)  In 
the  case  last  cited,  which  was  one  for  money  lent  with  interest,  there  was  an 
agreement  touching  the  transaction  of  loan,  although  the  rate  of  interest  was 
still  unsettled  and  under  discussion.  Before  any  final  agreement  and  while 
the  transaction  was  still  incomplete,  a  promissory  note  was  given  not  as  a 
writing  which  expressed  or  was  meant  to  express  the  final  contract,  but  rather 
as  a  voucher,  or  a  temporary  and  provisional  security  for  the  money  pendihg 
the  discussion  respecting  the  rate  of  interest.  It  was  hdd  that  if  the  note 
was  then  given  and  received,  it  should  not  be  regarded  as  the  contract  between 
the  parties,  or  as  a  written  contract  excluding  other  evidence  of  the  true 
contract 

The  Court  cited  the  observations  of  Brie,  J.,  in  Pym  v.  Campb«il,(i)  who 
said :  "  The  point  made  is  that  this  is  a  written  agreement,  absolute  on  the 
(ace  of  it  and  that  evidence  was  admitted  to  show  it  was  conditional ;  and  if 
that  had  been  so,  it  would  have  been  wrong.  But  I  am  of  opinion  that  the 
evidence  shewed  that  in  fact  there  was  never  any  agreement  at  aU.  The 
production  of  a  paper  purporting  to  be  an  agreement  by  a  party,  with  his 
signature  attached,  affords  a  strong  presumption  that  it  is  his  written 
agreement ;  and,  if  in  fact  he  did  sign  the  paper  animo  contrahendi,  the  terms 
contained  in  it  are  conclusive,  and  can  not  be  varied  by  parol  evidence  :  but 
in  the  present  case  the  defence  begins  one  step  earlier  :  the  parties  met  and 
expressly  stated  to  each  other  that,  though  for  convenience  they  would  then 
sign  the  memorandum  of  the  terms,  yet  they  were  not  to  sign  it  as  an  agree- 
ment until  A  was  consulted  :  I  grant  the  risk  that  such  a  defence  may  be  set 
up  mthout  ground  ;  and  I  agree  that  a  jury  should,  therefore,  always  look 
on  such  a  defence  with  suspicion  ;  but,  if  it  be  proved  that  in  fact  the  paper 
^'M  signed  with  the  express  intention  that  it  should  not  be  an  agreement,  the 
other  party  cannot  fix  it  as  an  agreement  upon  those  so  signing.  The  distinc- 
tion in  point  of  law  is  that  evidence  to  vary  the  terms  of  an  agreement  in 

(1)    Caka  T.  Bamk  o/  Bengal.  2  A.,  flOt  (1880),  7  Had.  H.  C.  R.,    180  (.'872),  fonowing  Pgm  r 

nr9*ni^t..1.  Compbdl,  6  K  *  B.,  370 ;  Bairii  t.  BiekeU,  U 

9)    Saltali  Cknitr  r.  DkmmpiU  Aiifft,  M  C,  U  J..  Esoh..  197. 

*>  (1896).    Set  also  Bnriorii  r.  MwuAerfi.  S  B.,  (4)    «  B.  &   B.,  370 ;  followed   in    Owidcim 

l-tl :  cited  in  noita  to  a.  o8.  mm.  AiiAm  t.  Kuiutatttir  Antmmga,  7  Mad.  H.  C.  R., 

tl)    Oniialm  BuUma  v.   /TvmwKtw  Artmmfa,  189.  190.  197  (1873). 
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writing  is  not  iulmissible,  but  evidence  to  show  that  there  is  not  an  agreement  ol 
off  w  admissible  J**  And  Lord  Campbell  said  ;  "I  agree.  No  addition  to 
or  variation  from,  the  terms  of  a  written  contract  can  be  made  by  parol ;  bat 
in  this  case  the  defence  was  that  there  never  was  any  agreement  entered  into. 
Evidence  to  that  effect  was  admissible  ;  and  the  evidence  given  to  this  case 
was  overwhelming.  It  was  proved  in  the  most  satisfactory  manner  that  befcre 
the  paper  was  signed  it  was  explained  to  the  plainlafF  that  the  defendants  did 
not  intend  the  paper  to  be  an  agreement  till  A  had  been  consulted,  and  found 
to  approve  of  the  invention ;  and  that  the  paper  was  signed  before  he  «w 
seen  only  because  it  was  not  convenient  for  the  defendants  to  remain.  The 
plaintiff  assented  to  this,  and  received  the  writing  on  those  terms.  That  being 
proved,  there  was  no  agreement.  "  In  the  undermentioned  case,  the  Privy 
Council  held  that  the  document  which  the  plaintiff  rehed  on  as  the  contnet 
between  the  parties  contemplated  only  the  making  of  a  contract  in  the  fntore 
when  all  the  terms  were  left  to  be  arranged.(l) 

Secondly. — The  rule  laid  down  in  section  92  applies  only  when,  upon  the 
face  of  it,  the  written  instrument  appears  to  contain  the  vhole  contoact.  It  is 
not  necessary  that  the  whole  agreement  should  be  in  writing,  and  if,  upon  tiie 
face  of  that  part  of  it  which  is  in  writing,  it  appears  that  there  are  other  cod- 
ditions,  oral  or  otherwise,  which  go  to  make  up  the  entire  contract,  there  is  no 
reason  why  these  conditions,  if  made  orally,  should  not  be  orally  proTed.(S) 
So  where  the  plaintiffs  sued  for  specific  performance  of  an  agreement  in 
writing,  which  set  forth,  inter  alia,  that  the  defendants  had  agreed  to  s^  it 
under  "  certain  conditions  as  agreed  upon  ;  "  and  the  defendants  alleged 
that  the  written  agreement  did  not  contain  the  whole  of  the  agreement 
between  the  parties  and  offered  parol  evidence  in  support  of  their  contentioD ; 
it  was  held  that  such  evidence  was  admissible  to  show  what  was  meant  br  the 
clause  "  certain  conditions  as  agreed  upon.  "{3) 

Section  92  applies  only  to  cases  where  the  whole  of  the  terms  of  the  em- 
tract  have  been  intended  to  be  reduced  into  writing.  This  is  shown  bj  the 
words  "  adding  to  "  which  appear  in  this  section.  Were  it  not  for  those 
words  it  might  have  been  said  that  this  section  only  excluded  evidence, 
contradicting,  varying,  adding  or  subtracting  from  such  of  the  terms  of  s 
contract  as  had  been  reduced  into  writing.(4) 

A  written  agreement  cannot  be  added  to,  because  when  a  writing  takes 
place,  all  other  matters  which  were  open  before,  are  considered  as  settied  by 
the  written  agreement  being  entered  into  and  executed.  It  is  otherwise  wh«i 
parties  agree  that  a  writt«n  document  shall  be  executed,  not  embodying  all  the 
terms  by  which  they  are  to  be  bound,  and  when  by  express  arrangement  the 
written  document  does  not  embody  all  the  terms,  but  only  a  part,  parol 
evidence  is  admissible  to  show  what  was  the  entire  agreement  between  the 
partie8.(6) 

In  Harris  v.  Rickett,{6)  Pollock,  C.  B.,  says  :  "  We  are  of  opinion  that  the 
rule  should  be  discharged,  on  the  ground  that  the  writing  does  not  contain  and 
was  not  intended  to  contain  the  entire  obligation  of  the  bankrupt.  They  have 
not  found,  nor  does  it  appear  to  us,  that  the  writing  was  intended  to  contain 
the  whole  agreement,  and  we  are,  therefore,  of  opinion  that  the  rule  relied  np(» 
by  the  plaintiffs  only  applies  where  the  parties  to  an  agreement  reduce  it  to 
ymtxng  »nd  agree  or  intend  to  agree  that  th^  writing  shallbe  their  agreemeiA.'  And 

(1)    Moung  Shm  t.  Maung  rtm.  9  C.  W.  N.,  (S)    JUMmmA    KitUri   T.    Ktlipmmi    A/m- 

147  (1904),  •.  c,  S2  C.  98.  wsiio,  8  B.  L.  R.,  89,  M  (1871). 


(2)    Cuttt  V.  Bnm,    «    C,    328,  »7  (I8R0) ;  (8)    88  L.  J.,  Kxch.,  187,  MSmwiA  hi 

OMnlokf.  Et..  {  2M«.  ArikM  v.  Kuta>m<tr  ^niimfa.  7  Ibd.  H-  T-  »- 

(»)    n>-  188. 198.  199  (187*). 
(4)    •'■Mna  AiMT.  A-ffwM  .Bay,  17  C,  178. 
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Bramwell,  6.,  says:  "  The  principle  of  the  rule  is  that  it  must  be  assumed 
that  the  parties  agreed  that  the  written  agreement  should  be  the  evidence  of 
the  contract.  The  difficulty  is  that  in  this  case  there  was  evidence  that  the 
partaea  do  not  agree  that  the  written  agreement,  should  be  the  evidence  of  the 
contract.  " 

The  rule  that  verbal  evidence  is  not  admissible  to  vary  or  alter  the  terms 
of  a  written  contract  is  not  applicable  when  the  parties  did  not  intend  that  the 
writing  should  contain  the  wh^  agreement  between  them  ;  and  this  may  appear 
either  btf  direct  evidence  or  by  the  informedity  of  the  document.  The  rule  is  ground- 
ed apon  this^ — that  the  parties  to  the  instrument  must  be  presumed  to  have 
committed  to  writing  all  which  they  deemed  necessary  to  give  full  expiession 
to  their  meaning.  Where  that  appears  not  to  have  been  their  intention  the 
rule  is  not  applicab]e.(l)  So  where  a  defendant  gave  a  verbal  warranty  of  a  horse 
which  the  plaintiff  thereupon  bought  and  paid  for  and  the  defendant  then 
gave  him  the  following  memorandum  : — "  Bought  of  G.  P.,  a  horse  for  the 
sum  of  £7-2-6 — Q.  P. ;  "  it  was  hdd  that  parol  evidence  might  be  given  of  the 
warranty,  the  Court  considering  that  the  paper  was  meant  merely  as  a  memo- 
randum of  the  transaction  or  an  informal  receipt  for  the  money  and  not  as 
i^ntwning  the  terms  of  the  contract  itself.(2)  Therefore,  as  in  such  cases  oral 
evidence  of  the  contract  will  not  be  excluded  by  section  91,  an<«,(3)  neither  will 
the  terms  of  the  present  section  constitute  a  bar  to  its  admission.  Oral 
«vidence  may  be  given  to  show  that  a  document  does  not  and  was  not  intended 
to  contain  the  whole  of  the  contract  between  the  parties.  But  if  that  evidence 
when  given  shows  that  the  document  or  documents  do  contain  the  whole 
contract,  evidence  to  contradict,  vary,  add  to,  or  subtract  from  its  terms  will  be 
excluded,  and  the  intention  of  the  parties  will  be  gathered  from  a  construction 
of  the  document  or  documents  only.(4)  In  the  abovementioned  cases  oral 
evidence  may  be  given.  But  there  is  also  a  third  case  which  is  distinguish- 
able(5)  from  the  last,  viz.,  that  dealt  with  by  the  tecond  Proviso  where  there  is 
a  principal  contract  in  writing  and  a  ^parate  collateral  oral  agreement  as  to  a 
matter  on  which  the  document  is  silent  and  which  is  nU  inconsistent  with  its 
terms,  in  which  case  evidence  of  such  agreement  may  be  given  under  the 
terms  of  the  Proviso  mentioned. 

Oral  evidence  is  also  admissible  to  show  the  moment  of  time  at  which  a 
document  becomes  a  contract  and  to  show,  not  that  which  was  agreed  to,  but 
what  was  the  condition  of  the  paper  when  the  parties  agreed  that  it  should 
be  an  agrcmeent  between  them.(6) 

The  section  says  ' '  no  evidence  of  any  or«d  agreement  or  statement  shall  be  ?J^"??*  ** 
admitted."  There  bias  been  very  considerable  discussion  on  the  question  whether 
ita  terms,  therefore,  do  or  do  not  exclude  evidence  of  conduct  where  such  con- 
duct ia  relevant.  It  does  not,  it  has  been  held,  necessarily  follow  from  this 
section  that  subsequent  conduct  and  surrounding  circumstances  may  not  be 
giv«i  in  evidence  for  the  purpose  of  showing  in  certain  circumstances  the  real 
nature  of  the  transaction,  as  for  instance  that  what  on  the  face  of  it  is  a 


(1)    Mkaree  La{{  t.   hamimt  Swmdant,    U  mpn.    [Where  it  is  •hown  that  »  writt«a  agree- 

W.  K.,  319(1870).  ment,  doea  not  contain  and  was  not   intended  to 

<S)    AUit  T.  PMl,  4  M.  a   W.,  IW.  cited  in  contain,  the  whole  agreement  between  the  partiea, 

iliil«i  Latl  T.    KamUiue  Somtiane,    14   W.  R.,  the  rule  that  parol  evidenoo  i«    not  admiiaibie  t« 

319  (1870):  «e  Taylor,  St.,  {  1134.  add  to    a  written     agreement    has    no    applica- 

(3)    See  ante,  a.  91,  leooDd  para,    of  notes  to  tion.] 


(0)    See  Cmu  ▼.  Btowh,  <  C,  at  p.  338,  where 
(4)    CUka  T.  SulkerlaHd,  17  C,  919,  922  (1890);       OTidenoe  wae  admitted  though  the  oaae  waa  held 
Bmri*  T.  BtdteU,  4  H.  ft  N.,  1,  followed  in  Katkte-       by  Qarth,  C.  J.,  not  to  come  within  the  terms  of 
M«k  CimMain  *.   Ckundu  Cknrn,    6  W.  R..  68,       Provito  (2). 

7»  (Mtex  and   OiMaliir  Bulluia  ▼.    KummattHr  (6)    Stewart   v.    Kdiamu,     U    R..   9   a    P.. 

,  7  Had,,  H.  C.  R.,  189,    198,  199  (1872)        311. 
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oonveysnce  is  in  reality  a  mortgage.(l)  There  have  been  a  large  number  of 
deoiBions  in  India  in  which  the  admissiblity  of  such  evidence  has  come  in 
question  with  reference  to  the  question  whether  evidence  can  be  given  to  show 
that  what  purports  to  be  an  out-and-out  conveyance  was  in  reality  a  r^g^mfp 
only.  But  it  is  not  only  in  cases  of  mortgage  that  the  Courts  have  ^g  (^' 
distinction  between  parol  evidence  of  a  transaction  and  evide^ie  of^^  befcte 
indicating  such  a  transaction  and  while  compelled  by  law  to  ^n^nnts  did 
has  not  felt  itself  precluded  from  admitting,  and  acting  upon,  .-^  found 
though,  (2)  as  already  observed,  the  illustration  of  thisiduitinction  is  cw  ^f^ 
be  found  in  cases  relating  to  mortgages.(S)  "  ■  '<ij^ 

The  matter  was  at  an  early  date,  the  subject  of  c<ft-'.2  nMctMMkg 
Full  Bench  in  the  case  of  KaaheetuUh  Chatterjee  v.  CAun^v^se,  the  Privy 
that  case  Peacock,  C.  J.  (in  whose  opinion  the  majority  of  *^.*\e  contract 
concurred)  said  : — "  I  am  of  opinion  that  verbal  evidence  is  not  the  futgit 
to  vary  or  alter  the  terms  of  a  written  contract  in  cases  in  whic 
no  fraud  or  mistake,  and  in  which  the  parties  intend  to  e"  'acaJ  „o-j»  fiu 
what  their  words  import.  If  a  man  writes  that  he  sells  abso  *^flr^?^  j^  j, 
the  writing  which  he  executes  to  express  and  convey  the  mear^  ^^ '  ^jj^ 
mtends  to  sell  absolutely  he  cannot  by  mere  verbal  evidence  shov^  othMeon- 
time  of  the  agreement  both  parties  intended  that  their  contract  s  «,«—  u  qo 
such  as  their  written  words  express,  but  that  which  they  exprese  ,  p~jyjj  (J) 
words  to  be  an  absolute  sale  should  be  a  mortgage.  It  is  saiu  ilm„nt  in 
is  no  Statute  of  Frauds,  and  therefore  parties  may  enter  into  verba"  *o  sell  it 

for  the  sale   of  lands   in  the  mofussil    without  writing L  »ng«Bd 

admitting  that  the  law  allows  sales  of  land  or  other  contracts  relati^T?  ^hz 
to  be  made  verbally,  it  does  not  follow  that  if  the  parties  choose  to  reduce 
their  contract  into  writing,  they  can  bring  forward  mere  verbal  evidence  to 
contradict  the  writing,  and  to  show  that  they  intended  something  different 

from  that  which  the  writing  expresses  and  was  intended  to  express 

If  mere  verbal  evidence  is  admissible   in  this  case   to  contradict  s 

written  contract,  it  would  apply  to  every  other  case,  and  a  man  who  writes 
'  one  thousand  '  intending  to  write  '  one  thousand  '  might  prove  that  by  * 
verbal  agreement  the  words  '  one  thousand  '  were  not  intended  to  mean 
'  one  thousand  '  but  only  '  one  hundred.  '  Nothing  could  be  more  dangerous 
than  the  admission  of  such  evidence.  Farther,  if  it  be  held  that  such  ev»ience 
is  admissible  the  whole  effect  of  the  new  Registration  Act  would  be  frustrated. 

The  plaintiff  in  the  present  case  alleg>Mi  that  he  took  posseasioB 

in  1266,  and  that  in  1270,  the  defendant  forcibly  dispossessed  him.  The 
defendant  says  that  the  plaintiff  never  took  possession  and  that  he  was 
never  forcibly  ousted.  If  possession  did  not  accompany  or  follow  the  ab- 
solute bill-of-sale,  it  would  be  a  strong  fact  to  show  that  the  transaction 
was  a  mortgage  and  not  a  sale ;  and  it,  therefore,  becomes  material  to  tiy 
whether  the  plaintiff  w^as  ever  in  possession  and  forcibly  dispossessed  as  alleged 
by  him,  and  whether,  having  reference  to  the  amount  of  the  alleged  purchase- 
money,  and  to  the  value  of  the  interest  alleged  to  beeold  and  the  acta  oMieoa- 
duct  of  the  parties,  they  intended  to  act  upon  the  deed^as  an  absolute  sak 
or  to  treat  the  transaction  as  a  mortgage  only  :  for  I  ktn  of  opinion  that 
parol  evidence  w  admissible  to  explain  the  acts  of  the  parties,  as'ioiexample  t« 
show  why  the  plaintiff  did  not  take  possession  in  pursuance  of  thebil{:of  sak, 
if  it  be  found  that  the  defendant  retained   possession  and  that  the  plamtl  ~ 


(1)  KaM  NaA  t.  BnrrHur  Mookerjtt,  8  C.  (3)  See  7*c  Law  of  Mortgrnft  m  /■«•  ly  BMk 
SM.  aOO.  Behary  Obow,  %d  Bd..  p.    ttl,  atgamm  Ctan» 

(2)  Bakm  Laktkman  r.   Oommla  Kimji,  4    a  T.  Henu  MoOA,  SB  a.  160  (1888^  wUoh  n*  tm 
994,  «01.  per  MelviU,  J.  (1880);  and  «ee  Clmf  oawofkleue. 

T.  Kahnm,  4  Bom.  H.  C.  R,,  180  (188).  (4)  S  W.  R.,  68  (I866». 
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nevei  had  possession  as  alleged  by  him,  and  never  forcibly  dispossessed."  (1) 

And  Campbell,  J.,  said  that  "  When  these  actings  of  the  parties  are  at  variance 

with  the  written  instrument,  and  especially  when  possession  of  the  property 

has  i^ '  ,been  transferred  nor  full  value  paid,  then  parol  evidence  to  explain 

*^*^^t  '"*  ™*^  ^*  admitted.     I  would  hold  that,  although  parol  evidence  may 

«ontraot.  jjjj;^**!  purely  and  simply  to  contradict  the  terms  of  a  formal  and  pub- 

The  loTe     uiment  duly  acted  on,  it  may,  as  between  the  original  parties 

of  awnttei;  oe  -admitted  in  support  of  substantial  acts  and  facts  which  negative 

writini?^t  from  the  effect  of  the  instrument.  "(2)     The  case   was  accordingly 

^itixAtided  to  the  first  Court  to   try  the  issue  whether,  having  regard  to  '  the 

e  ^  ji-'i  fi(^A..^of  tJie  parties,'  and  having  reference  to  the  amount   of  the 

committed  to  oe;.money  and  the  real  value  of  the  interest  alleged  to  be  sold, 

to  their  meamuended  the  deed  to  operate  as  an  absolute  sale  and  treated  the 

rale  is  not  i.  as  an  absolute  sale  or  as  a  mortgage  only. 

.  ■     ..ecision  does  not  appear  to  have  been  always  entirely  acquiesced    in 

tt     of  f 7-is-1»^-^^*  subsequent  cases  follow  the  principles  which  had  been  laid 

AiTAtitv  «•!"'  ■  *°  one  case  it  appears  to  have  been  considered  that  this  decision 

randam  of  f^***  ^^  section  92  of  this  Act.  (4)    It  has,  however,  been  subsequently 

containinir  t'^  ^^  *"  *^^  point  under  the  Act  and  in  England  is  the  same,  the 

■  J         °, .  d  in  this  section  being  that  of  the  common  law  modified  by  equitable 

tb    terms  '  *  '^^^  ^^^  ^^^^  ^^^  present  section  made  no  change  in  the  law  as  laid 

vidence  n  ••*****<'**  Chatterjee  v.  Chundy  Chum,{6)  the  principles  of  which  case 

to  contaiD*PP'®^*^*'^^  followed,  and  applied  in  numerous  subsequent  case8.(7) 

when  give'  -  Bench  of  the  Calcutta  High  Court  has  also  recently  held  that  oral 

evmence  of  the  acts  and   conduct  of  parties,  such  as  oral  evidence  that 

possession  remained  with  the  vendor  notwithstanding  the  execution  of  a  deed 

of  out-and-out  sale  is  admissible  to  prove  that  the  deed  was  intended  to  operate 

only  as  a  mortgage.  (8) 


(1)  Katite  Xath  v.  Ckniulf  Chum,  S  W.  R.. 
«8.7t(18«e). 

(2)  /». 

(5)  8m  ifvAai  Chunder  v.  Ountadkur  aamunt, 
11  W.  R.,  *B0  (1889);  ■.  c,  3  B.  L.  R.,  86 
(**I  oonfeM  that  I  have  some  diffloolty  in  oom. 
preheoding  the  dwtinction  between  the  admi*- 
•ibility  of  evidenoo  of  a  verbal  contract  to  vary 
a  written  instrument,  and  the  adminibility  of 
evidenoe  showing  the  acts  of  the  parties,  which, 
alter  all,  are  only  indications  of  such  unexpressed 
mwritten  agreement  between  the  parties.") 
Ar  Jackson,  J.,  commented  upon  in  Bakm 
LaMnuM  v.  Omyinia  Kanji,  4  B.,  S94,  600  (1880): 
Ams  DooUil  V.  Badha  Nalh,  23  W.  R.,  167  (1876); 
Daimtmddee  Paik  v.  Kaim  Taridar.  S  C,  300 
(1879) ;  s.  c,  4  C.  L.  R..  419 ;  Kam  Dayal  v. 
ffesrs  loll,  3  C.  L.  R.,  386  (1878) ;  [following  Ba. 
aapa  t.  Sundardat  Janivandat,  I  B.,  333  (1876)] 
diseented  from  in  Hem  C%umler  v.  Kally  Chun, 
»C..  S28(1883). 

(4)  Daimoddee  Paik  v.  Kaim  Taridar,  5  C, 
300^  302  (1879).  Ae  as  to  this  case  Khtttidat 
Agarwalla  v.  8hib  Sarayan,  9  C.  W.  N.,  178,  at 
p.  183  (1904).  The  question  has  been  recently 
taind  again  in  Dattoo  v.  Samehandra  Totaram, 
7  B.  L.  R.,  669  (1006). 

(6)  Bairn  Lakahmmn  v.  Oovinda  Kanp,  4  B., 
«M,<0«,  607  (1880). 


(6)  See  Hem  Chmnder  v.  Kally  Chum,  9  C,  OSS 
(1883),  s.  92  of  the  Evidenoe  Act  lays  down  in 
terms  the  same  rule  as  Sir  Barnes  Peacock  then 
stated  to  be  bw),  following  the  case  in  last  ncM. 
and  dissenting  bom  Daimcdda  Paik  v.  Kaim 
Taridar,  supra;  and  followed  in  Katki  Xalk 
V.  Hmrihur  Mookaitt,  9  C,  898  (1883). 

(7)  Phthn  Monet  v.  OreeM  Chunder,  8  W.  R.. 
51S  (1867) ;  Bheikh  Parabdi  v.  Sheikh  Mohamed. 
1  B.  U  R.,  A.  C,  37  (1868) ;  .ViiiMfo  Loll  v.  Pro- 
muno  Moyte,  19  W.  R.,  333  (1873);  Aosto 
Khond  V.  Jttha  Premaji,  4  B.,  609  n.  (1878) 
s.  c,  7  B.,  73;  Bakm  Lak^man  v.  Chbinda 
Kanji,  4  B.,  594  (1880);  Hem  Chunder  r.  Kally 
Chum,  9  C,  628  (1883);  s.  c,  12  C.  h.  R.,  287; 
Ka/dti  Kalh  v.  Hnrriiiur  Mookerjte,  9  C,  898 
(1883);  BeAory  Lall  v.  Tej  Narain,  IOC,  764 
(1884);  Venkalratnam  v.  Ktddiah,  13  M.,  494 
(1890);  Bakken  v.  Aiajappudayan,  16  M.,  80 
(1892);  Kader  Maiden  v.  Septan,  21  C,  (P.  C), 
882  (1894) ;  s.  o.,  21  I.  A.,  96.  [5«s  abo  Bolme* 
V.  Matlhewe.  9  Moo.  P.  C,  413  (1866);  JfiKfy  Lall 
V.  .4»«iufo  Chunder,  6  Moo.  I.  A.,  72  (1849)]. 
See  Barton  r.  Baiik  of  Ifeu  South  Walte,  L.  R.> 
16  App.  Cas.,  379;  Balkiehen  Da,  v.  Legge,  19 
A.,  434  (1897). 

(8)  Preonath  Bhaha  v.  Modhu  Sudan  26C..60» 
( 1898) ;  s.  c,  2  a  W.  M.,  662 ;  toUowed  in  Khankar 
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The  principle  of  this  decision  was  applied  to  a  lease  in  a  subsequent  case 
in  which  it  was  held  that  evidence  of  conduct,  as  for  instance  return  of  the 
lease,  was  admissible  to  prove  that  such  return  was  due  to  an  intention  to 
make  the  lease  inoperative.(I) 

It  is  however  a  question  whether  these  decisions  are  not  affected  by  the  re- 
cent decision  of  the  Privy  Council  in  Balkishen  v.  Legge.{2) 

It  has  been  held  by  the  Calcutta  High  Court  that  the  Privy  Council  deci- 
sion in  Balkishen  v.  L0jge,{S)  holding  oral  evidence  of  intention  to  be  insdmis- 
flible,  does  not  in  any  way  affect  the  rule  laid  down  in  the  IcMt  mentioned  Full 
Bench  case,  but  rather  supports  it,  there  being  a  distinction  between  mere  oral 
evidence  of  intention  and  evidence  as  to  the  acts  and  conduct  of  the  partiee.(4) 

A  different  view  has  recently  been  expressed  by  the  Bombay  High  Covrt(5) 
where  it  was  said  in  answer  to  a  contention  that  the  circumstances  required  the 
Court  to  draw  an  inference  that  the  document  was  not  what  it  appeared  to  be. 
* '  We  can  only  understand  that  as  meaning  that  the  document  was  accompanied 
by  a  contemporaneous  oral  agreement  or  statement  of  intention,  which  must  be 
inferred  from  these  several  circumstances."  This,  it  was  held,  was  opposed  to 
the  Privy  Council  decision  in  cases  in  which  a  party  was  not  entitled  to  rely 
<Mt  any  of  the  provisos  to  the  section. 

The  High  Court  of  Madras  have  also  taken  a  different  view  of  the  decision, 
holding  that  evidence  of  the  acts  and  conduct  of  the  parties  is  excluded  thereby, 
on  the  ground  that  evidence  of  conduct  could  be  relevant  only  by  reason  of  the 
fact  that  the  conduct  leads  to  the  inference  that  there  was  a  contemporaneous 
oral  agreement  or  statement  between  the  parties  that  a  deed  was  to  operate  in  a 
<lifferent  manner  than  it  purports  to  operate ;  and  that  no  exception  is  made  in 
any  of  the  provisos  to  this  section  or  elsewhere  in  the  Act  in  favour  of  evitkoce 
which  consists  of  the  acts  and  conduct  of  parties  from  which  an  inference  might 
be  drawn  that  there  was  an  oral  agreement  to  vary  the  terms  of  the  contract 
or  grant.(6) 

The  principle  upon  which  evidence  of  conduct  has  been  admitted  is 
explained  by  Melvill,  J.,  in  his  judgment  in  the  case  of  Baksu  Lakshman  v. 
^Mnda  Kanji{7)  in  which  he  held  that: — "A  party,  whether  plaintiff  or  defen- 
dant, who  sets  up  a  contemporaneous  oral  agreement  as  showing  that  an  appar- 
ent sale  was  really  a  mortgage,  should  not  be  permitted  to  start(8)  his   case  by 

i46<fiir  V.  Alt  Hafa,  28  C,  2fi6  (1900)  ;  Malumui  be  foand  an  exoeUent  jadgment  of  Mr.  Jutia 

AU  V.  iVaxiir  Alt,  28  C,  289  (1901).  Heirill,  in  wbiofa  he  very  clearly  explain    tliii 

(1)  Skycmia  Ciaratt  v.  Herat  Jfciolai,  26  C,  principle  of  equity ;  and  the  mode  and  the  or- 
160  (1898);  but  see  Magaitdi  fkeUi  v.  Oliver,  22  ounutaooes  under  which  it  maj  be  tpfiSiA." 
M.,  261  (1898).  Hem  Chmder  v.   Kalh  Gkum,  9  C.  U  ^    OS 

(2)  22  A.,  149  (1899),  s.  c,  27  I.  A.,  I».  (1888) ;  and  aee  Bekarg  LM r.  Tef  ^onria,  10  C, 

(3)  27  I.  A.,  58  (1899) ;  8.  c,  22  A.,  149.  764  (1884)  at  pp.  767,  768  :  "If  we  may  u;  M, 

(4)  Khatikar  Abdvr  v.  .4ti    Hafet,    28    C,   286  we  entireiy   oonoor    in    thew   deciaioM  (I 


(1900)    (evidence    adminible    of    repayment     of       LalcAmtM  r.  Oovinia  Kanji,  waff  i  Hei 

return  of  deed,   and   acta   of   poeseafcion       floor    v.     Kally  CkHnt      aupra),     indeed     the 


by  vendor)  ;  a.  c,  5  C.  W.  N.,    361  ;   MaKamed  lumincoa  and  nhle  judgment  of  Uelvill,  J.,  in  dir 

AU  V.  JVoior  Alt,  28  C,  289  (1901) ;  evidenoe  ad-  Bombay  case    cannot  bat  commend    itadf  ta  tte 

mjasible  of  promiae  by  vendee  to  reetore  the  pro-  mind  of  every  lawyer,"  per  Tottenham  and  Kar- 

perty  on  repayment  in  two  or  three  yeara) ;   a.  c.  ria,    JJ. :    Balcmt  LakAmau  v.   OovimJ*  Ktrnf^ 

6  C.  W.  N.,  326  ;  Second  Appeal,   CaloutU  High  has  been  followed  in  Hem  Cktndtr  r.  faflyCtva, 

Court,  696  of  1899.  anpra ;  Beiary  Loll  r.  Tej  Naraiu,  aopra ;  f  oti 

(5)  Dattoo  T.     RttmekaHdra  Todmm,  7   Bom.  jVoA  v.  Hwrrikur   Mooterjet,  tf  C,  896  (1883) : 
L.  R.,  669  (1906).  Venkalraliiam  v.    Beidiak,    13    M.,  494   (18K>) ; 

(6)  AehUanmaniu     v.   Subbarafu,  26    H.,  7  JtaUe»  v.  AUtaffniayiut,  16  IL.  80  (lltt). 
(1901).  (8)    This  rule  prohibiting  parol  mtHmea  ia  tha 

(7)  4  B.,    G94  (1880),    referring    to  thia  caae  Brat  inatanoe  waa  applied  in   fekary   £«ll  T.  1^ 
Oarth,   C.  J.,  aaid:  '  ■  In  the  btter  oaae  Oiere  will  Naraiit,  10  a.  764,  768  (1884);  bat 
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offering  direct  parol  evidence  of  such  oral  agreement,  but  if  it  appear  clearly  and 
unmistakeably  from  the  conduct  of  the  parties,  that  the  transaction  has  been 
treated  by  them  as  a  mortgage,  the  Court  will  give  effect  to  it  as  a  mortgage, 
and  not  as  a  sale,  and  therefore,  if  it  be  necessary  to  ascertain  what  were  the 
terms  of  the  mortgage,  the  Court  wiU  for  that  purpose  aUow  parol  evidence  to 
be  given  of  the  original  oral  agreement.  "(1) 

' '  Although  parol  evidence  will  not  be  admitted  to  prove  directly  that 
simultaneously  with  the  execution  of  a  bill-of-sale  there  was  an  oral  agreement 
by  way  of  defeasance,  yet  the  Court  will  look  to  the  subsequent  conduct  of  the 
parties,  and,  if  it  clearly  appears  from  such  conduct  that  the  apparent  vendee 
treated  the  transaction  as  one  of  mortgage,  the  Court  will  give  effect  to  it  as  a 
mortgi^  and  nothing  more.  It  is  a  mistake  to  reject  evidence  of  the  conduct 
of  parties  to  a  written  contract  on  the  ground  that  it  is  only  an  indication  of  an 
unexpressed  unwritten  contract  between  them.  Conduct  is,  no  doubt,  evidence 
of  the  agreement  out  of  which  it  arose ;  but  it  may  be  very  much  more.  In  many 
cases  it  may  amount  to  an  estoppel.  In  such  a  case  it  is  clear  that  evidence  of 
conduct  would  be  strictly  admissible  under  section  115  of  this  Act.  And  even 
when  conduct  falls  short  of  a  legal  estoppel,  there  is  nothing  in  the  Evidence  Act 
which  prevents  it  from  being  proved,  or,  when  proved,  from  being  taken  into 
consideration.  Courts  of  Equity  in  England  will  always  allow  a  party  (whether 
plaintiff  or  defendant)  to  show  that  an  assignment  of  an  estate,  which  is,  on  the 
face  of  it,  an  absolute  conveyance,  was  intended  to  be  nothing  more  than  a 
security  for  debt,  and  they  will  not  only  look  to  the  conduct  of  the  parties,  but 
will  admit  mere  parol  evidence  to  show  or  explain  the  real  intention  and  purpose 
of  the  parties  at  the  time.  The  exercise  of  this  remedial  jurisdiction  is  justified 
on  two  grounds,  viz.,  part-performance  and  fraud.  " 

"  The  Courts  in  India  are  not  precluded  by  the  Indian  Evidence  Act  from 
exercising  a  similar  jurisdiction.  The  rule  of  estoppel,  as  laid  down  in  section 
115,  covets  the  whole  ground  covered  by  the  theory  of  part-performance.  That 
section  does  not  say  that,  in  order  to  constitute  an  estoppel,  the  acts  which  a 
person  has  been  induced  to  do,  must  have  been  acts  prejudicial  to  his  own 
interest.  Its  terms  are  sufficiently  wide  to  meet  the  case  of  a  grantor  who  has 
simply  been  allowed  to  remain  in  possession  on  the  understanding  and  belief 
that  the  transaction  was  one  of  mortgage,  and  thus  every  instance  of  what  the 
English  Courts  call  '  part-performance  '  would  be  brought  within  the  Indian 
rale  of  estoppel.  But  the  ground  upon  which  this  jurisdiction  of  the  Courts 
in  India  may  most  safely  be  rested  is  the  obligation  which  lies  upon  them  to 
prevent  fraud.(2)  The  Courts  will  not  allow  a  rule  or  even  a  statute,  which  was 
passed  to  suppress  fraud,  to  be  the  most  effectual  encouragement  to  it,  and, 
accordingly,  in  England  the  Courts,  for  the  purpose  of  preventing  fraud,  have 
in  some  cases  set  aside  the  common  law  rules  of  evidence  and  the  Statute  of 
Frauds.  The  Courts  in  India  have  the  same  justification  in  dealing  similarly 
with  the  obstacle  interposed  by  the  Indian  Evidence  Act.  In  thus  modifying 
the  rules  laid  down  by  sections  91  and  92  of  that  Act,  the  Courts  will  not  be  act- 
ing in  opposition  to  the  intention  of  the  Legislature,  which,  by  enacting  the 
provisions  of  section  26,  clause  (c)  of  the  Specific  Relief  Act  (I  of  1877), 
has  shown  an   intention  to   relax  the   rules   of  the  Indian  Evidence  Act,  so 


fnoi  in    JtaUmt  v.  Alagappudaifau,  16  H.,  80,  83  aridenoe  of  the  terms  o(  the   contract  in    order 

(1892);  y.voM.  that  jostice  may  be  done  iMtween  the    partiee 

(I)    A»  wm  obgerred  by  Wigram,  V.     C,  in  v.  poM. 
Orie  V.  BamiUm  (S  Hare,  381).  and  abo  by  Jenel,  (2)    See  BMaitatk  Kktki  v.  Kalipntad   Agur. 

M.  R..  in  OnfltM  t.  VntUt  (L.  R.,  fi  Ch.  D.,  1887),  wallah,  g  B.  L.  R.,  89  (1871) :  Htm  Ckunder  r. 

the  coDdoct  of  the  partiee  shows  that  some   eon-  Kolly  Chvm,  9  C,  528,  633  (1883);  Katki   Hatk 

tract  reconcilable  with  such   conduct  most  have  t.  Burrihur  Moottrjtt,  9  C,  898  (1863);  RaUcttt 

takso  place   between  the   litigant  parties  ;  and  ▼.  At4Mgappudayan,  16  M.,  80,  81,  83  (1892).    Set 

the  Ooort  ia  consequently  compelled  to    admit  Field,  Et..  420. 

Digitized  by  CjOOQ IC 


478  VARIANCE   OP    DOOUHBNT8.  [•.  92.] 

as  to  bring  them  into  confoimity  with  the   practice  of  the  English  Couit« 
of  Chancery. 

Melvill,  J.,  further  intimated  that  in  his  opinion  First  Proivso  to  this  aectiou 
was  large  enough  to  let  in  evidence  of  such  subsequent  conduct  as  in  the  view 
of  the  &>urt  of  Equity  would  amount  to  fraud,  and  would  entitle  a  grantor  to  a 
decree  restraining  the  grantee  from  proceeding  upon  his  document.     If  the  ad- 
mission of  this  evidence  can  be  justified  on  the  grounds  that  it  is  within  the  pur- 
view of  the  first  Proviso  of  the  section,  there  can  clearly  be  no  ground  for  the 
contention  that  it  in  any  sense  contravenes  its  terms.     As  already  observed,  this 
was  the  opinion  of  Melvill,  J.,  in  the  case  cited  who  said  :(1)  "  Or  they  may 
think,  and  this  is  a  view  which  is  certainly  capable  of  being  supported  by  argu- 
ment, that  the  case  may  be  made  to  faU  within  the  first  Proviso  to  section  92,  which 
admits  parol  evidence  of  fraud  to  invalidate  a  document.    It  is  true  that  it  was 
held  in  Banapa  v.  8undardas(2)  that  the  fraud  mentioned  in  the  section  most  be 
fraud  contemporaneous  with,  and  not  subsequent  to,  the  making  of  the  docu- 
ment and  the  Court  refused  to  entertain  the  argument,  which  is  suggested  bj 
Mr.  Dart  in  his  work  on  Vendors  and  Purchasers  (  p.  95i,  4th  Ed.),  that  the 
refusal  to  fulfil  a  promise  may  be  taken  to  show  that  the  promise  was  originally 
fraudulent.     But,  admitting  that  such  an  argument  can  hardly  be  maintained 
I  must  still  say  that  the  words  of  the  first  proviso  to  section  92  are  very  wide, 
and  declare  that  any  act  of  fraud  may  be  proved  which  would  entitle  any  person 
to  any  decree  relating  to  a  document,  and  it  is  not  quite  clear  to  me  that  these 
words  are  not  large  enough  to  let  in  evidence  of  such  subseqaent  conduct  as, 
in  the  view  of  a  Court  of  Equity,  would  amount  to  fraud,  and  would  entitle  a 
grantor  to  a  decree  restraining  the  grantee  from  proceeding  upon  this  document. 
Similarly  in  the  more  recent  case  of  Rakken  v.  Alagajypiidayan{3)  Mnttn<ami 
Ayyar,  J.,  said  :  "  I  desire,  however,  to  rest  my  decision  on  the  ground  stated 
by  Lord  Justice  Turner  in  Lincoln  v.  Wright.{i)    His  lordship  said  in  that  case 
'  without  reference  to  the  question  of  part-performance  on  which  I  do  not  think 
it  necessary  to  give  any  opinion,  I  think  the  parol  evidence  is  admissible  and  u 
decisive  upon  the  case.   The  principle  of  th!-s  Court  is  that  the  Statut«  of  Frauds 
was  not  made  to  cover  fraud.     If  the  real  agreement  in  this  case  was  that  w 
between  the  plaintiff  and  W,  the  transaction  should  be  a  mortgage,  it  is  in  the 
eye  of  this  court  a  fraud  to  insist  on  the  conveyance  as  being  al»olute,  and  pared 
evidence  must  be  admissible  to  prove  the  fraud.     Assuming  the  agreement  prov- 
ed, the  principle  of  the  old  cases  as  to  mortgages  seems  to  me  to  be  directly  ap- 
plicable. Here  is  an  absolute  conveyance  when  it  was  agreed  that  there  shocld 
be  a  mortgage,  and  the  conveyance  is  insisted  on  in  fraud  of  the  agreement. 
The  question  then,  as  I  view  it,  is  whether  there  was  such  an  agreement  as  tliit 
bill  alleges,  and,  upon  the  evidence,  I  am  perfectly  satisfied  that  there  was.    Be- 
sides, the  agreement  for  the  mortgage  was  only  part  of  the  entire  transaction 
and  the  appellant  cannot,  as  I  conceive,  adopt  one  part  of  the  transaction  and 
repudiate  the  other.     Thus  the  ratio  decidendi  was  that  the  conveyance  formed 
oidy  part  of  the  real  agreement,  and  that  the  oral  agreement  which  gave  a  chim 
to  equitable  relief  formed  another  part  of  the  same  transaction.     Again,  Uu 
ground  for  departing  from  the  ordinary  rule  of  evidence,  was  subsequent  nnoon- 
Bcionable  conduct  in  taking  advantage  of  that  rule,  and  thereby  endeavouring 
to  mislead  the  Court  into  the  belief  that  what  was  only  an  apparent  sale  but  s 
real  mortg.ige  was  a  real  sale  and  not  a  mortgage.     The  fraud  referred  to  by  the 
Lord  Justice  was  not  fraud  practised  at  the  time  when  the  document  was  exe- 
cuted, but  the  advancement  of  a  claim  in  fraud  of  the  true  intention  or  the  real 

(1)  At  p.    608.  (3)     16  Had.,  80,  82.  83  (1892). 

(2)  1  B.  333  (1876)  Ste  a!io  Cutu  v.   Brown,  (4)    4  DeQ.  &   J.,    16 ;    ate    raferred    t*  •■ 
«  C.  328.  338  (1880).  Tht  Law    of    Uortgagt  in  Batkitktn  Dot  v.  Ugge.  19  A..  434  (1897). 
India  by  Radb  Bohary  Qhom,  3rd  Ed.,  p,  221. 
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agreement  of  the  partiee.  It  seems  to  me  that  Bection  92  of  the  Evidence  Act, 
as  observed  in  VenkatrattMm  v.  Reddiah(l)  does  not  render  evidence  of  the 
oral  agreement  inadmissible  for,  if  the  real  agreement  were  proved,  it  would 
invalidaU  the  docoment  as  a  deed  of  absolute  sale  wUhin  the  meaning  of  the  first 
Proviso  to  section  92  of  the  Evidence  Act,  and  constitute  a  ground  for  a  Court  of 
Equity  and  good  conscience  giving  effect  to  it  only  as  a  mortgage.' '  It  has, 
however,  been  also  held  that  the  fraud  referred  to  in  this  Proviso  must  be  contem- 
poraneous and  not  subsequent  fraud,  in  which  case  if  the  proposition  be  correct 
this  Proviso  so  far  as  it  makes  provision  for  relief  against  fraud,  would  scarcely 
be  applicable  (2)  (v.  post).  The  same  learned  Judge,  however,  upon  the  ques- 
tion whether  or  not  a  party  should  or  should  not  be  allowed  to  start  his  case 
with  proof  of  a  contemporaneous  oral  aneement  expressed  his  dissent  from 
the  rule  laid  down  in  that  respect  in  Bahsu  Laishman  v.  Oovirtda  Kanji, 
saying  :(3)  "  Nor  do  I  see  my  way  to  adopting  the  rule  that  a  party  should 
not  first  start  his  case  with  proof  of  a  contemporaneous  oral  agreement^  and 
then  confirm  it  by  evidence  of  subsequent  acts  and  conduct  of  the  parties,  but 
that  he  should  prove  the  latter  first  and  then  proceed  to  prove  the  former. 
The  subsequent  sots  and  conduct  are  only  indications  of  the  contemporaneous 
oral  agreement,  and  it  is  such  agreement  that  is  the  real  ground  of  equitable 
relief.  Such  rule  involves  in  it  the  anomaly  that,  while  indirect  evidence  of 
the  true  agreement  is  admissible,  notwithstanding  section  92,  direct  evidence 
of  the  same  is  not  admissible.  I  do  not,  however,  desire  to  be  understood  as 
saying  that  it  woidd  be  safe  to  rely  on  the  uncorroborated  oral  evidence  of  the 
contemporaneous  oral  agreement  at  variance  with  the  terms  of  a  document, 
but  I  think  the  absence  of  corroborative  evidence  in  the  shape  of  subsequent 
possesion  and  conduct  and  other  circumstances  is  an  objection  that  ought 
to  go  to  the  credit  due  to  the  parol  evidence  and  not  to  its  admissibility.  In 
the  case  before  us,  there  was  such  corroborative  evidence,  though  the  weight 
due  to  it  was  a  matter  for  the  Judge  to  determine. 

But  in  the  absence  of  fraud  or  of  conduct  indicating  fraud,  parol  evidence 
will  be  excluded.  Thus  where  a  document  contains  covenants  for  the  perform- 
ance  of  several  things,  and  then  one  large  sum  is  stated  to  be  payable  in  the  event 
of  a  brna<sh,  such  sum  must  be  considered  a  penalty ;  but  when  it  is  agreed  that 
if  a  party  do  or  refrain  from  doing  any  particular  thing,  a  certain  sum  shall  be 
paid  by  him,  then  the  stim  stated  may  be  treated  as  liquidated  damages.  A 
boud  for  Rs.  20,000,  which  provided  for  payment  of  interest  at  the  rate  of  Rs. 
1-4  per  cent,  per  month,  contained  the  following  clause  :  ' '  We  hereby  promise 
and  give  in  writing  that  we  shall  pay  year  by  year  a  sum  of  Rs.  3,000  on  ac- 
count of  the  interest And  in  case  of  our  failing  to  pay  year  by 

year  the  said  sum  of  Rs.  3,000,  the  same  shall  be  considered  as  principal  and 
thereon  interest  shall  run  also  at  the  rote  of  Rs.  1-4  per  cent,  per  month.  In  a 
suit  on  such  bond  the  defendant  sought  to  adduce  evidence  to  show  that  after 
the  execution  of  the  bond  the  plaintiff  stated  that  the  clause  was  intended  to 
operate  as  a  penal  clause,  and  that  the  conditions  therein  would  not  be  en- 
forced :  but  it  was  held  that  the  clause  was  not  penal,  but  in  the  nature  of  an 
agreement  to  pay  liquidated  damage!),  and  that  the  plaintiff  was  entitled  to 
a  decree  for  the  amount  due  on  the  bond  with  interest  as  agreed  upon,  and 
approving  and  distinguishing  the  cases  of  Baksu  Lakshman  v.  Govinda 
Kanji,(i)  and  Hem  Chunder  Soar  v.  Kaly  Chum  Das,[5)  that  the  evidence 
tendered  was  not  admi88ib]e.(6) 

(1)    I3IL,4M.  (3)    ieH.,atp.83. 

S)    Ahmp*  ▼.  Bmadanbu  Jajjivcmdat,  I  B.,  (4)    4     B.,     6M. 

OS  (1876);  OiKI*  T.    Bnmn,  8    C,    328.    338,  (5)    »a,828. 


(1880).  a  -i  ■••  TJU  Um  of  Mortgagt  in  India,  by 
KmIi  BAacy  CHuM,  3id  Bd.,  p.  281. 


(8)    BOory  lot  r.    T^  Haiuin.  10  O.    764 
(1884). 
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4b  this  rule  turns  on  the  fraud  which  involved  in  the  conduct  of  the  penon 
who  is  reallj  a  mortgagee,  and  who  sets  himself  up  as  an  absolute  purchaser, 
the  rule  of  admitting  evidence  for  the  purpose  of  defeating  this  fraud  would 
not  apply  to  an  innocent  purchaser,  without  notice  of  the  existence  of  the 
mortgage  who  merely  bought  from  a  person  who  was  in  possession  of  title- 
deeds  and  was  the  ostensible  owner  of  the  property.(l) 

In  the  decision  of  the  Privy  Council,  already  referred  to(2)  the  Judicial 
Committee  with  reference  to  the  admission  by  the  High  Court  and  Subordi- 
nate Judge  of  the  evidence  of  a  party  to  the  suit  and  one  of  his  witnesses  for  the 
purpose  of  proving  the  real  intention  of  the  parties  observed  as  follows  :— 
"Their  Lordships  do  not  think  that  or<U  evidence  of  intention  was  admissible  bx 
the  purpose  of  construing  the  deeds  or  ascertaining  the  intention  of  the  parties. 
By  section  92  of  the  Indian  Evidence  Act  no  evidence  of  any  oral  agreement  or 
statement  can  be  admitted  as  between  the  parties  to  any  such  instrument;  or 
their  representatives  in  interest  for  the  purpose  of  contradicting,  varying  or 
adding  to  or  subtracting  from  its  terras,  subject  to  the  exceptions  contuned  in 
the  several  provisos.  It  was  conceded  that  this  case  could  not  be  brought 
within  any  of  them.  The  cases  in  the  English  Court  of  Chancery,(3)  which  wbk 
referred  to  by  the  learned  Judges  in  the  High  Court,  have  not,  in  the  opinion  of 
their  Lordships,  any  application  to  the  law  of  India  as  laid  down  in  the  Acta  of 
the  Indian  Legislature;  the  case  must  therefore  be  decided  on  a  consideration  of 
the  contents  of  the  documents  themselves  with  such  extrinsic  evidence  of  sur- 
rounding circumstances  as  may  be  required  to  show  in  what  mcmner  the  language 
of  the  document  is  related  to  existing  facts.  "(4)  This  decision  was  recently 
followed  in  a  case  where  the  defendants  sought  by  oral  evidence  to  prove  tlu 
intention  of  the  plaintiff  that  what  was  apparently  a  sale  should  operate  aa  • 
gift,  it  being  admitted  that  nothing  could  be  elicited  from  the  acts  and  conduct 
of  the  parties  after  the  execution  of  the  deed  as  their  acts  and  conduct  wouU 
be  as  consistent  with  their  poution  as  vendors  as  with  that  of  doneeB.(6) 

Aa  already  stated(6)  it  has  been  held  by  the  Calcutta  High  Court  and 
though  not  by  the  more  recent  decisions  of  the  Bombay  and  Madras  Sd> 
Courts  that  this  decinon  does  not  in  any  ease  exclude  evidence  of  conduct.  It 
does  not,  it  is  said,  lay  down  any  rule  of  exclusion  of  evidence  over  and 
above  that  contained  in  this  section  which  excludes  any  ortU  agreement  or 
statement,  but  not  evidence  of  the  acts  and  conduct  of  parties  not  being  in  die 
nature  of  an  oral  agreement  or  statement.  The  evidence  which  the  Privy 
Council  held  inadmissible  consisted  of  the  lAatements  of  one  of  the  parties  to  the 
transaction  and  of  a  pleader  which  went  to  show  that  at  the  time  when  the 
negotiations  were  going  on,  which  led  to  the  execution  of  the  deeds  under 
consideration,  one  of  the  parties  said  that  he  would  not  execute  the  deeds 
unless  it  was  a  mortgage  and  the  other  answered,  and  that  answer  was  anppoit- 
ed  by  the  pleader  that  the  two  deeds  which  they  were  going  to  have  wooki 
together  amount  to  a  mortgage  only.  That  was  adduced  as  evidence  of  the 
intention  of  the  parties,  and  that  evidence  was  considered  inadmissible. 

That  evidence  consisted  only  of  oral  statements  of  the  parties,  and  t^eie- 
fore  came  directly  within  the  scope  of  this  section.    There  was  no  other  evidence 

(1)  KoAi  Nalh  v.  Hmrihvr  Mooherjee,  9  C,  to  by  the  High  Court,  5m  u  to  Uii*clM>  •< 
898  (1883);  Rakktn  v.  Alagappvdayan,  16  M.,  80  cvMS,  Bcci^ouoauU  r.  BouMead,  L.  R.,  IStT.  1 
81,  82  (1892).  Ch.,  196. 

(2)  BaUeiAtn  Dot  v.  Lent,  22  A.,  149, 188. 169  (4)  Balhuhen  Do,  v.  Lent.  22  A..  US,  U* 
(1899);  *.  o.,  4  a  W.  N.,  153.    The  deoiaimi  of  (1899). 

the  High  Court  is  up-held  in  19  A..  434  (189T).  (5)     FaiM-u»-niMa  r.    Hmif  mmmim,  *    ^• 

(3)  AUerum    v.     WhUe,      DeQ.   &  J.,   106;       L.  J.,  360,  363  (1906).     «.  o.  2TA.,  611 
Uncoln  V.  WriglU,  4  DeQ.  ft  J.,  16.  were  referred  (6)    v.  outs,  p.  476. 
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o{  the  acts  and  conduct  of  the  parties  adduced  in  that  case  which  was  considered 
by  the  Privr  Council.(l)  Such  evidence  of  intention  is  obviously  inadmissible. 
So  evidence  of  a  contemporaneous  oral  agreement  at  the  time  of  sale  of  im- 
movable property  that  the  property  was  to  be  reconveyed  on  repajrment  of 
the  consideration-money  has  been  held  inadmis8ible.(2)  There  are,  however, 
decisions  both  earlier  and  later  than  that  of  the  Privy  Council  in  which  the 
Courts  have  in  order  to  judge  of  the  nature  of  a  transaction  had  recourse  to 
the  acts  and  conduct  of  the  parties  and  to  the  circumstances,  as  for  example, 
where  it  was  sought  to  show  that  an  apparent  sale  was  really  a  mortgage  to  the 
circumstance  that  the  property  which  was  worth  Rs.  250  was  apparently  sold, 
for  Rs.  35.(3)  Whilst,  however,  these  cases  decide  that  evidence  of  conduct  is 
admissible,  they  leave  untouched  the  question  whether,  when  evidence  of  con- 
duct has  been  admitted  to  show  that  a  transaction  is  not  what  on  its  face 
it  appears  to  be,  oral  evidence  may  then  be  given  to  show  what  were  the  terms 
of  the  real  transaction.  It  has  been  held  that  such  evidence  may  be  given.(4) 
There  are,  however,  two  decisions  of  the  Calcutta  High  Court  which  adopt 
or  approximate  to  the  views  of  the  Madras  and  Bombay  High  Courts,  as  ex- 
pressed in  the  most  recent  decisions. (5) 

As  already  stated  the  position  adopted  by  these  High  Courts  following  the 
decision  of  the  Privy  Council  is  this  : — 

The  English  Chancery  cases  are  inapplicable.  The  question  must  be 
determined  by  the  piovisions  of  this  section,  which  precludes  evidence  of  any 
oral  agreement  or  statement.  Admittedly  direct  evidence  of  any  statement  of 
intention  is  excluded.  But  evidence  of  conduct  is  only  relevant  as  leading 
to  the  inference  of  a  contemporaneous  oral  agreement.(6)  Subsequent  acts  and 
conduct  are  only  indications  of  the  contemporaneous  oral  agreement  which 
agreement  is  the  ground  for  relief.  The  admission  of  evidence  of  conduct 
involves  the  anomaly  that  while  indirect  evidence  of  the  true  agree- 
ment is  admissible  notwithstanding  this  section  direct  evidence  of  the  same 
is  not  admissiUe.(7)  If  evidence  of  conduct  does  not  establish  an  agreement 
other  than  that  appearing  on  the  face  of  the  document,  it  is  irrelevant.  If 
it  does,  then  it  is  excluded  by  this  section  which  prohibits  evidence  whether 
direct  or  indirect  subject  to  the  terms  of  its  Provisos. 

The  true  rule  would  therefore  appear  to  be  that  any  evidence  whether  of 
conduct  or  otherwise  tendered  for  the  purpose  of  contradicting,  varying,  adding 
to,  etc.,  a  document  is  excluded  by  the  terms  of  this  section  unless  it  can  be 
shown  to  be  admissible  under  the  Provi80s(8)  as  on  the  ground  of  fraud. (9)  If 
a  case  comes  within  the  Provisos  then  any  evidence  of  conduct  or  otherwise 

(1)  Kkaniar    Abdw  v.  Ali  Hafet,  2  C,  266,       28  C,  70  (1000),  v.  pott. 

2W.  280  (ItOO) :  MoJiamtd  Ali  v.    Natar  AU,  28  (0)     AchtUaramamju  t.    Suhbarapt,  IB  M.,    7 

C,  no  (1901)  :  2ikI  Appeal,  Cat.  H.  Ct.,  696  of  (1001) ;  Datloa  r.  Samdumdra,  7  Bom.  U  R.,  66» 

1890  (4tli  Jane,   lOOI).     Ootn  aee  AclnUarama-  (1906);  Radka  Raman  v.    Otouani  Pnuad,  5  C. 

n^n  T.  StaUraiH.  26  M.,  7  (1901).  \Y.  N.,  ccxovi  (1001). 

(2)  8.  A..  32  of  1004,  Had.  H.  C,  Mh  aept  (7)  Sakken  t.  Alagapjmdayan.  16  M..  80  at 
1906, 15 Had.  L.  J.,  ».  n.,  0.  p.  83  (1802). 

(3)  Second  Appeal,  Ol.  H.  Ct.  606  of  1800  (8)  DaUoo  t.  Bamchandra,  7  Bom.  L.  R.,  669, 
(Uth  Jane  1001),  ear.  Ameor  Ali  and  Pratt,  JJ.  670  (1006).     '  This  of   course  does  not  preclude 

(4)  T.  mfe,  p.  477,  Baisu  Latthman  v,  Oo-  a  person  from  relying  on  the  proviso  of  the  seo- 
•Ms  Ka»ji,  4  B.,  504  (1880).  In  Ralken  v.  tion  ;  but  there  is  no  case  made  here  which  wooU 
illtfinuUtyan.  16  U.,  80,  82,  83(1802);  the  enable  as  to  say  that  any  of  these  proTisos  ar* 
Court  disagreed  witli  the  limitation  imposed  in  applicable  to  the  oiroomttancee  of  the  case." 
the  ionner  esse  preventing  a  party  from  tartint  And  in  BalUthm  r.  Ugji,  22  A..  140  (1809)  the 
Ui  ewe  by  direct  parol  evidenoe  of  the  alleged  Privy  Council  said  it  was  conceded  that  the  oat* 
*r*l  sgreemsat.  ooald  not  be  broo^t  within  any  of  the  proTiMi*. 

(5)  Badka  BomiM  r.  Bkowani  Pnuad,  6  C.  (0)  Bakiman  v.  XMi  Baktk,  28  a,  10 
W.  N.,  eexcTi  (1901),  Bakinum  v.  Klaki  Buktk,      (1900). 

W.LK  31 
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may  be  given.  In  short  the  same  principles  apply  to  the  admission  of  evidence 
of  conduct  as  indirect  evidence  of  the  existence  of  a  contemporaneons  oral 
agreement  as  to  the  admission  of  direct  evidence.  Neither  are  admissible 
unless  the  case  can  be  shown  to  come  within  the  Provisos  to  the  section. 

Persons  who  are  not  parties  to  a  document  or  their  representatives  in 
interest  may  give  evidence  of  any  facts  tending  to  show  a  contemporaneous 
agreement  varying  the  terms  of  the  document.(l)  Further  the  words  in  this 
section  "between  the  parties  to  any  such  instrument,"  refer  to  the  persons 
who  on  the  one  side  and  the  other  came  together  to  make  the  contract  or  dis- 
position of  property,  and  would  not  apply  to  questions  raised  between  parties 
on  the  one  side  only  of  a  deed  regarding  their  relations  to  each  other  under 
the  contract.  The  words  do  not  preclude  one  of  two  persons  in  whose  favour 
a  deed  of  sale  purported  to  be  executed,  from  proving  by  oral  evidence  in  s 
suit  by  the  one  against  the  other,  that  the  defendant  was  not  a  real  but  a 
nominal  party  only  to  the  purchase,  and  that  the  plaintiff  was  solely  entitled 
to  the  property  to  which  it  related.  Thus  M  conveyed  certain  houses  and 
premises  to  plaintiff  and  defendant  jointly  by  a  sale-deed.  Plaintiff  sued 
defendant  for  ejectment  from  the  premises,  alleging  that  he  alone  was  the 
real  purchaser,  and  that  defendant  was  ordy  nominally  associated  with  him 
in  the  deed.  Hdi  that  section  92  of  the  Evidence  Act  did  not  preclnde 
plaintiff  from  showing  by  oral  evidence  that  he  alone  was  the  real  purchaser, 
notwithstanding  that  the  defendant  was  described  in  the  sale-deed  as  one 
of  the  two  purchasers.(2)  The  Court  in  this  case  said  :  "In  the  case  before 
us,  the  '  parties  '  in  this  sense  would  be  the  vendor  on  the  one  part  and  the 
two  vendees  on  tiie  other  part.  '  As  between  '  the  vendor  and  themselves, 
neither  of  the  vendees  would  be  heard  to  plead,  or  would  be  allowed  to  offer 
oral  evidence  to  show  that  both  were  not  parties  to  the  buying  of  his  house. 
Neither  vendees  could  resist  the  vendor's  claim  for  the  price,  or  for  any  other 
relief  properly  arising  to  him  out  of  the  contract,  on  a  plea  intended  to  show 
that  one  of  the  two  was  a  nominal  party  oidy  to  the  contract.  Similarly  one 
of  the  several  obligors  of  a  bond  or  bill- of -exchange  would  not  be  allowed  in 
answer  to  the  obligee's  action  on  the  joint  instrument  to  maintain  a  plea  that 
he  was  a  surety  only ;  except  of  course  in  a  case  where  a  money-lender  made 
advances  on  the  security  of  a  joint  and  separate  note,  being  well  aware  at  the 
time  that  one  of  its  makers  was  a  surety  only.  In  such  a  case,  notwithstanding 
the  form  of  the  note,  the  surety  has  been  allowed  to  plead,  as  an  equitable 
defence,  and  prove,  that  he  was  known  by  the  lender  to  be  surety  when  the 
note  was  made,  and  that  without  his  consent,  the  principal  had  time  given  to  him 
by  the  lender.(3)  Such  a  case  as  this  would  fall  probably  under  the  ;&•«(  Provito 
to  section  92.  But,  on  the  other  hand,  we  think  that  this  section  would  not 
apply  to  questions,  like  that  of  the  present  case,  raised  by  the  parties  on  <me 
side,  inter  se  and  not  affecting  the  other  party  to  the  contract,  touching  thor 
relations  to  each  other  in  the  transaction.  The  evidence  in  this  respect  would 
be  offered  not  to  vary,  contradict,  add  to,  or  subtract  from,  the  terms  of  the 
vendees'  joint  liability  imder  the  contract  of  purchase  and  sale  from  their 
vendor,  but  only  to  show  as  between  themselves,  the  two  vendees,  to  wit^  which 
was  the  real  purchaser,  or  rather  whether  M  was  not  the  trustee  only  d.  his 
brother  0  P.  Analogously,  in  the  case  of  the  promisors  of  a  joint  note,  it  is  com- 
petent to  one  of  them,  who  has  had  to  pay  the  entire  debt,  to  show  in  variation  of 
the  terms  of  the  note,  as  against  a  co-promisor,  that  the  payer  was  a  surety  only, 
and  proving  this  to  get  a  decree  for  indemnification  against  his  co-promiM>r.(4) 


(1)  S.  99,  fott  i  «ee  note  to  that  Kciioo.  See 
PaOammal  t.  Syed  Kalai,  27  M.,  329,  331  (1903), 
diaeenting  in  thit  retpeot  from  Rahinum  v.  EUiMi 
Bak^  28  C,  70  (1900). 

(2)  Uulchand     v.     UaJJw    Ram,    10   A.,    421 


(1888.) 

(3)  Ste   the  caMS    cited    in  MMgH  F<i  ^*S: 
Taylor  on  BTidenoe,VoI.  11,  Ed.  1871 

(4)  Mutehand  v.  Madlio     Bam,  nfi*,  ■*  p^ 
423,424. 
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See   niiistrations    (o),  (6),  (c).    The  following  cases  may  also  be  taken .. ji^^  j,,, 
together  with  those  cited,  ante,  and  -post,  in  the  Note  to  the  second  Proviso  as  parpoa*  of 
illustrations  of  the  meaning  of  these  words.    In  a  suit  for  ejectment  in  which  Sag,  vMjr-' 
the  defendant  pleaded  that  there  was  an  oral  agreement  between  him  and  his  J°«'  adj&iar 
lessors  that  he  should  be  entitled  to  a  renewal  of  the  lease  for  three  years,   it  tpactiz« 
was  held  that  evidence  of  this  oral  agreement  was  inadmissible   as   it   was  Srms**" 
inconsistent  with  the  terms  of  the  second  clause  of  his  lease,  which  provided  for 
the  defendant  giving  up  possession  of  the  premises  on   receiving  a  month's 
notice  to  quit  and  whic^  was  as  follows  :  "  If  you  mean  me  to  vacate  at  the 
completion  of  the  term,  you  must  give  one  month's  notice.    In  accordance 
therewith  I  will  vacate  and  give  up  possession  to  you.  "(1) 

In  the  case  next  cited  R.  N.,  prior  to  his  death,  was  a  partner  with  defen- 
dants in  the  firm  of  N.  C.  and  Co.  He  died  on  the  8th  November  1884.  On  the 
9th  November  1885,  his  executors  passed  a  release  to  the  defendants,  which 
recited  that  R.'s  share  in  the  firm  and  future  business  had  ceased  on  his  death; 
that  the  surviving  partners  had  requested  the  executors  to  settle  the  account 
of  their  testator  with  the  firm,  and  that  after  examining  the  books  and  taking 
accounts,  etc.,  a  balance  of  Bs.  8,395-11-0  was  found  due,  on  payment  wherecrf 
the  executors  released  the  defendants  from  all  claims  in  respect  of  the  share 
and  interest  of  R,  &c.  On  the  7th  April  1887,  the  executors  assigned  over  to 
the  plaintiff  a  one-anna  share  in  the  said  firm,  and  the  plaintiff,  as  assignee 
brought  this  (Bait  for  a  declaration  of  his  right  to  the  share  and  for  an  account. 
He  alleged  that  there  had  been  no  accurate  examination  of  the  books  at  the 
time  of  the  release  ;  that  the  amount  really  due  to  the  testator's  estate  by 
the  firm  had  not  been  ascertained ;  and  that  it  had  been  agreed  on  by  the 
partners  at  the  time  of  the  release,  that,  in  addition  to  the  sum  therein 
mentioned,  the  executors  as  representing  the  testator's  estate  should  receive  a 
one-anna  share  in  the  partnership.  The  defendants  denied  the  right  of  iihe 
plaintifi,  and  contended  that  the  interest  of  R  and  his  estate  in  the  partner- 
ship ceased  at  his  death.  They  relied  on  the  release,  and  denied  any  agree- 
ment to  give  the  executors  a  share  ;  and  contended  that,  under  section  92 
of  the  Evidence  Act  (I  of  1872)  no  evidence  could  be  given  of  the  alleged 
agreement.  For  the  plaintiff,  it  was  contended,  that  the  agreement  as  to  the 
one-anna  share  was  quite  independent  of  the  release.  It  was  held,  that  evidence 
of  the  agreement  that  the  executors  should  continue  to  have  a  one-anna  share 
in  the  partnership  was  inadmissible  as  being  inconsistent  with  the  written 
release.  By  the  release  the  executors  of  R  released  the  partners  from  all  claims 
whatever  in  respect  of  R's  share,  and  the  consideration  for  that  release  was 
stated  in  the  document  to  be  a  lump  sum,  on  payment  of  which  under  the 
wnting,  all  claims  arising  out  of  the  old  partnership  ceased  and  determined. 
The  oral  agreement  added  another  term  to  the  conaideration  for  the  release 
in  respect  of  the  past  accounts,  viz.,  the  continuance  of  a  one-anna  share  in  the 
partnership.  Such  an  agreement  was  not  a  purely  collateral  or  additional 
agreement.  It  was  an  addition  to  the  terms  of  a  contract  that  had  been  reduced 
to  writing,  and  was  inconsistent  with  those  terms.(2) 

And  where  in  a  suit  on  a  promissory  note  payable  on  demand  the  defend- 
ant admitted  execution  and  consideration,  but  pleaded  that  it  was  agreed 
between  the  plaintiff  and  the  defendant  at  the  execution  of  the  note  that  the 
plaintiff  shoidd  not  bring  any  suit  to  enforce  payment  of  the  instrument,  until 
a  certain  event,  and  that  as  such  event  had  not  happened  the  suit  was  prema- 
ture, it  was  held  that  such  a  defence  as  that  raised  could  not  be  admitted  under 


(1)    KbraUm  Pir  v.  Curtetji  Sorabjee,  11   B.,       o/ Bengal,  2  A..  69»,  602(1880);  Jadu  Saiv.  Bhu. 
***  (1887).    Am  M  to  term*  in  oontntTention  luid       bolaran  Hundg,  17  C,  173,  186  ( 


<'«fcM«noe  of  thaw  of  the  initniment :  Mora»  (2)    Couxuji  Rutkmji    y.  Barjorfi  Riulomii,  21 

T.  MiUu  Bibte,  2  C.,f68  (1876) ;  CoMtn  v.  Baiik       B.,  336  (1888). 
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this  section,  and  the  suit  was  aoooidingly  decreed  against  the  defendant.(l)  E[ad 
this  evidence  been  admitted  it  would  have  had  the  effect  of  contradicting  the 
terms  of  the  document.  As  the  third  Proviso  under  which  the  evidence  was  ten- 
dered,  is  a  proviso  onl^,  and  not  an  exception  to  the  section,  it  leaves  the  genenl 
rule  enacted  thereby  in  its  integrity.  The  condition  precedent  to  which  that 
proviso  refers  is  a  condition  the  subject-matter  of  which  is  dehors  the  contents 
of  the  instrument,  and,  therefore,  if  effect  be  given  to  this  condition  it  cannot 
effect  the  terms  of  the  document  itself. 

But  in  defence  to  a  suit  upon  a  hypothecation  bond  payable  by  instal- 
ments it  was  pleaded  that,  at  the  time  of  the  execution  of  the  bond,  it  was  orally 
agreed  that  the  obligee  should,  in  lieu  of  instalments,  have  possession  of  part 
of  the  hypothecated  property,  until  the  amount  due  on  the  bond  should  have 
been  liquidated  from  the  rents  ;  that,  in  accordance  with  this  agreement  the 
plaintiff  obtained  possession  of  the  land  ;  and  that  he  had  thus  realized  the 
whole  of  the  amount  due.  It  was  held  that  the  oral  agreement  was  not  one 
which  detracted  from,  added  to,  or  varied  the  original  contract,  but  only  pro- 
vided for  the  means  by  which  the  instalments  were  to  be  paid,  and  that  it  was 
therefore  admissible  in  evidence.(2)  Where  there  was  a  regi^ered  psurtition-deed 
allotting  the  several  joint  properties  among  the  different  sharers  and  the 
partition-deed  whilst  it  made  special  provisions  for  giving  access  to  other 
portions  was  silent  as  to  the  right  of  access  of  a  particular  house  fallen  to  the 
share  of  a  particular  sharer,  the  latter,  it  was  held,  could  not  set  up  an  oral 
agreement  to  give  him  the  right  as  the  same  was  not  admisable  under  this 
section. (3)  In  the  undermentioned  oase(4)it  was  held  that  an  Alleged  agreement 
to  pay  interest  was  either  a  part  of  the  agreement  embodied  in  the  hhata  or  it 
was  a  separate  agreement.  If  the  former,  then  under  this  section  evidence  of  it 
was  inadmissible.  If  it  was  a  separate  agreement,  then  it  would  not  vitiate  the 
agreement  embodied  in  the  hhaUx  which  apart  from  this  supposed  oral  agreement 
would  not  be  open  to  objection  under  section  257A  of  the  Civil  Procedure 
Code. 

In  the  absence  of  a  contract  to  that  effect  an  agent  cannot  personally  en- 
force or  be  bound  by  contracts.  (6)  The  agent  is  liable  if,  by  the  terms  of  the 
contract,  he  makes  himself  the  contracting  party.  Evidence  is  not  admissibie 
to  show  that  a  person  who  appears  on  the  face  of  a  written  contract  to  be  per- 
sonally a  contracting  party  is  not  really  a  contracting  party,  and  therefore  not 
liable  as  such  upon  the  contract.(6)  When  it  appears  upon  a  written  contract 
that  the  agent  is  liable,  he  is  not,  unless  he  can  show  that  there  was  a  mistake 
and  that  the  writing  did  not  properly  express  the  intention  of  the  partie8,(7) 
entitled  to  discharge  himself  by  reason  of  his  agency  for  the  effect  of  the  writ- 
ten instrument  cannot  be  varied  by  oral  evidence.  (8)  The  Contract  Act,  more- 
over, provides  that  such  a  contract  (that  is  a  contract  by  the  agent  personally) 
shall  be  presumed  to  exist  in  three  specified  cases,  unless  the  contrary  appears, 
one  of  which  cases  is  where  the  agent  does  not  disclose  the  name  of  his 
principal.  This  probably  means  in  the  case  of  a  written  contract  where  the 
name  of  the  principal  is  not  disclosed  on  the  face  of  the  contract.     The  Con- 

(1)    Ramjibun  Serowjte  v.  Ogkur  Nalh,  I  C.  W .  1881;    u    to   evidence    of     luage,  r.    fott.    lo 

N.,  CTiii,  2  C.  W.  N.,  18S  (1897).  CaloutU,  where  •  vendor  of   goodi    deals  witk  t 

(3)    Kam  BaiA  v.  Durjan,  9  A.,  392  (1887).  banian,  of  an  Enropean  firm,  91MI  banian,  be  can 

(3)  KrintMmraxu  r.  Mamuu,   IS  Mad.  L.  J.,  only   loolc   to    the  latter   for  the   price.     Sieit 
266(1906).  ratiuUa  V.  Bambtmal  Mitler,iV.h.tt„  O.CJ^ 

(4)  Raiehand  MotMnnd  v.  Narati  BhiUta,  28  7, 8,  9  (1866). 

B.,  310(1904).  (6)    BepMdun   v.    AmeAawfra.  6   a  L  R.. 

(6)    Contract  Act  (IX  of   1872),  >.    230 ;  in  234,  242,  243  (1870). 
which  the  oonvarw  rule  to  that  which   obtain*  in  (7)     Wtdkt  v.  Bemvp,  8  H.  A  N.,  768. 

England  ia  Uid  down,  w«  6  C,  77 ;  a*  to   Nego-  (8)    Ste  Connin^iam  and  Shaphanl,  Oootntt 

tiable    Instrumenta,  «u    •.    28,  Act    XXVI    of  Act,  note  to  a.  230 :  Taylor,  Er.,  {  1163. 
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tract  Act  should  be  read  subject  to  the  provisions  of  this  section,  and  if  on  the 
face  of  a  written  contract  an  agent  appears  to  be  personally  liable,  he  cannot 
probably  escape  liability  by  the  evidence  of  any  disclosure  of  his  principal's 
name  apart  from  the  document.(l)  On  the  other  hand  it  has  been  held  that 
diere  is  nothing  to  prevent  the  production  of  evidence  to  show  that  the  person 
who  is  not  liable  upon  the  face  of  the  contract  is  in  fact  chargeable  under  it. (2) 

In  the  undermentioned  case,  (3)  Jackson,  J.,  speaking  of  benami  transac- 
tions, observed  :  "  In  this  very  large  class  of  cases  it  seems  to  me  that  the 
rule  in  regard  to  the  admission  of  parol  evidence  to  vary  written  contracts  will 
not  apply,  and  I  conceive  that  the  decisions,  refusing  to  allow  an  agent,  who 
enters  into  a  written  contract,  in  which  he  appears  as  principal,  to  offer  parol 
evidence  for  the  purpose  of  exonerating  himself  are  wholly  wide  of  the  case 
before  us."(4)  In  the  case  of  principal  and  surety  the  rule  is  that  the  liabil- 
ity of  two  persons  primarily  bable  is  not  afiected  by  a  private  arrangement 
between  them  as  to  surety3hip.(5)  Oral  evidence  is  not  admissible  to  show 
that  one  of  the  executants  of  a  note  of  hand  signed  it  only  as  surety  and  that 
his  liability  was  only  to  the  extent  standing  as  a  surety  for  one  month.(6) 

In  the  undermentioned  case  the  plaintifi  sued  to  recover  money  which 
he  had  been  compelled  to  pay  in  virtue  of  a  mortgage  executed  by  his  two 
half-sisters  and  himself.  His  claim  was  based  on  the  plea  that,  though 
appearing  in  the  bond  as  a  co-obligor,  he  was  in  reality  merely  a  surety.  Hdd 
that  evidence  was  admissible  to  show  that  the  plaintifi  executed  the  mortgage- 
bond  as  a  surety  only.  (7) 

Where  the  contention  was  as  to  whether  evidence  could  be  given  to  show 
that  a  will  was  really  intended  for  the  benefit  of  a  person  other  than  the  one 
mentioned  therein,  the  Court  stating  that  there  was  no  authority  in  India  upon 
the  subject,  held  that  in  the  absence  of  any  such  authority,  it  doubted  whether 
it  was  open  to  adduce  such  evidence  unless  the  Courts  here  acted  upon  the  prin- 
ciple which,  in  cases  of  this  class,  is  acted  upon  in  the  English  Courts,  namely, 
that  a  party  setting  up  a  secret  trust  must  adduce  evidence  to  prove  that  it 
was  communicated  by  the  testator  to  the  universal  legatee,  and  that  the 
legatee  agreed  to  accept  the  property  bequeathed  in  the  terms  of  trust.(8) 

The  rule  of  evidence  embodied  in  the  first  paragraph  of  this  section  presup-  p^^^^gg  n » 
poses  the  validity  of  the  transactions  evidenced  by  the  documents  to  which  that 
rule  is  to  be  applied.  If  therefore  that  validity  is  impeached  it  is  no  defence 
to  point  to  the  apparent  rectitude  of  the  document  and  to  claim  protection 
from  enquiry  under  a  rule  which  exists  against  the  contradiction  and  variance 
of  the  terms  only  of  those  instruments  the  validity  of  which  is  not  in  question. 
In  8uch  case  the  Court  is  not  bound  by  the  mere  "  paper  expressions  "  of  the 
parties  and  is  notprecluded  from  enquiry  into  the  real  nature  of  the  transaction 
between  them.  Hence  the  declaration  in  this  Provi80.(9)  In  order  that  an 
agreement  may  constitute  a  perfect  contract  it  must  have  been  made  by  the  free 


(1)    SooyromTiiiait   SeUg  ▼.  Beilger;  5  C,  71,  (8)    S.  IS2  of  Contract    .\ot,  and  see  Pogow  v. 

t  (1879).  Bant  o/  Bengal,  3  C,  174  (1877) :  dutinguiahed  in 

{*)   TfUn,  St..  {1153.    1154:  Bepin  Bdkari  Hank  CliandY.  BUknm  OhanJra.SC.Vf.tl.,  101 

V.  Bam  CtaHdra  S   B.   L.   R.,  443   (1870).    [It  (1903) ;  Taylor,  Ev.,  J  1153. 

ii  quite  another  matter   whether    evidence  may  (6)    Hartk  Ciani    v.  Buktin  Chandra,  8  C.  W. 

be  adaitted  to    charge     another    peraon  oa  the  X.,  101  (1908). 

Prineipal.]  (7)    Shamth-ul  jahan   Begum  v.  Ahmad    Wait, 

(3)  Bifinbdtari    v.   Bamdiandra  5  B.    L.  R.,  26  A.,  337  (1903). 

134. 248, 249 ;  a.c.,  14  W.  R.,  12  (1870).  (8)    Kali  Charan  v.  Bam  Chattdra,  30  C.  788 

(4)  And  tee   DotutlU    ▼.  Kedaniatk  Ckvckfr.  (1908). 

Mr,  7  B.  U  R..  720,  727  (1871) :  the  benamidar  (•)    BeiU  MadMb  t.  8ada»ook  Kolary,  9  C.  W. 

b  not  an  agent  for  either  pwrty  but  a  stranger  to  N.,  806,  308  (1905) ;  s.  o,  1   a    L.  J.,  156,  32  C. 

tke  whole  hnsinen,  whoae  name  only  is  used.  437,  per  WoodroSe,  J. 
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content  of  parties  {i.e.,  without  coercion,  undue  influence,  fraud,  misrepreaenta- 
tion  or  mistake),  convpetenl  to  contract,  for  a  lawful  consideration  and  with  a 
lawful  object,  and  it  must  not  be  one  which  is  expressly  declared  by  the  Contract 
Act  to  be  void.{l)  And  in  orderto  dispose  of  property  by  willa  person  must  be 
of  sound  mind  and  not  a  minor.  And  a  will  or  any  part  of  a  will,  the  making 
of  which  has  been  caused  by  fraud  or  corecion  or  by  such  importunity  as  takes 
away  the  free  af^ency  of  the  testator  is  void.(2)  Such  being  the  conditions 
imposed  by  law  as  necessary  to  the  existence  of  a  perfect  contract,  grant,  or 
other  disposition  of  property, the  want  of  such  conditions  as  invalidate  the  docu- 
ment or  entitle  any  person  to  any  decree  or  order  relating  thereto  may  clearly  be 
proved  without  infringing  the  general  rule  enacted  by  the  section.  The  role 
enacted  by  this  section  is  simply  a  canon  of  evidence.  The  instrument  most  be 
a  valid  one  and  the  rule  addresses  itself  accordingly  only  to  the  contradiction  and 
so  forth,  of  an  instrument,  the  validity  itself  of  which  is  not  in  question.  Oni 
evidence  is  admissible  under  this  proviso  to  prove  any  fact  which  would  intialidale 
a  document.  Thus  agreements  by  way  of  wager  are  void.(3)  So,  though  the 
burden  of  proof  that  an  agreement  is  a  wager,  that  is,  that  it  is  not  in  substance 
what  it  appears  to  be  in  form,  lies  on  the  party  so  alleging,  he  may  yet,  for  the 
purpose  of  discharging  this  burden,  give  oral  evidence  to  that  effect  as  by 
showing  that  an  agreement  in  writing  to  sell  is  really  only  an  agreement  by  way 
of  wager,  and  thus  contradicting  the  nature  of  a  contract  in  writing.  (4)  So  aim 
any  fact  may  be  proved  which  would  entitle  any  person  to  any  decree  or  order 
relating  thereto.  Thus  A  institutes  a  suit  against  ^  for  the  specific  performance 
of  a  contract,  and  also  prays  that  the  contract  may  be  reformed  as  to  one  of  its 
provisions  as  that  provision  was  inserted  in  it  by  mistake.  A  may  prove  that 
such  a  mistake  was  made  as  would  by  law  entitle  him  to  have  the  contract 
reformed.(5)  Where  neither  party  is  in  error  as  to  the  matters  in  respect  of 
which  they  are  contracting,  but  there  is  a  mutual  error  in  the  reduction  of 
the  contract  into  writing,  then  the  Court  interferes  for  the  purpose  of  reforming 
the  contract  and  not  of  rescinding  it.(6)  This  Proviso  is  not  exhaustive  that 
is  merely  confined  to  cases  of  fraud,  intimidation,  etc.  As  appears  from  the 
use  of  the  word  '  'such  as ' '  these  are  set  out  by  way  of  illustration  only.  Any 
fact  may  be  proved  which  would  invalidate  any  document. (7) 

(■)  Praad.  -^  party  will  be  allowed  to  give  parol  evidence  when  the  execution  of  such 

document  was  obtained  from  him  by  fraud.(8)  Thus  in  a  suit  by  a  purda  lady 
to  set  aside  a  bill-of-sale  execution  of  which  by  her  had  been  obtained  by  coUd- 
sion  and  fraud,  the  Court  admitted  parol  evidence  to  show  that  the  bill-of-sak 
was  intended  by  her  to  operate  only  as  a  moitgage.(9)  So  a  plaintiff  sued  to 
recover  rent  under  a  kabuliat.  The  defendant  admitted  execution  of  the  kabtdial, 
but  asserted  that  he  executed  it  in  order  to  enable  the  plaintiff  to  sell  the  land  at 

(1)  Act  IX  of  1872  (Contract),  s.  10,  m  to  com-  out  in  the  subtequent  cMea  above  cited  the  el(«t 
petenoy  to  traiufer  property,  «ec  Act  IV  of  1882  of /Vowmo(I)  to».  92  does  not  appear  t«  ka*r 
(Transfer  of  Property),  s.  7 ;  tlie  Ctiapters  and  been  considered.  See  also  as  to  contmts 
sections  of  which  Act  relating  to  contraots  are  forbidden  by  statute  or  conunon  law.  Kiiim 
to  be  taken  as  part  of  the    Indian  Contract    Act.  aoU  ChaUaitt  v.  rAmufy   Ckmm,  S  W.  R..  *8, 71 

(2)  Act  X  of  18SS  (Indian  SuooeMion),  ■■.  4«.  (1866). 

48.  extended  to  the  with  of  Hindus,  Ac.,  by  Act  (S)    S.    92,     Illnst.     (<):     Field.     Ev..    432; 

XXI  of  1870,  s.  2.  Makenira  SaA  t.  Joftrtdn  Salk,    2  C.    W.  X.. 

(3)  Act  IX  of  1872  (Contract),  s.  30.  260  (1897).  cited  port. 

(4)  BAoor  Dot  ▼.  Veitbtbuubba  Sa*,  17  H.,  (6)  Fry  on  Specific  Performance,  f  787. 
480  (1894);  Anwpekand  Hemchand  v.  Champti  (7)  Be»i  Madkah  t.  Sadiuook  Koimn,,  9  C.  W. 
Vjankand,  12  B.,  S8S  (1888) :  both  caaea  dissent-  N.,  306  (190S),  b.c.,  32  C,  437,  ]Kr  WoodittCe.  t. 
Xnghom  Jvtgemalh  Sew  v.  Sam  Dyal,  9  C,  791  (8)  As  to  fraud,  see  Act  IX  of  1872.  sa.  I*.  14 
(1883),  which  last  decision  is  incorrect  and  has  19 ;  Xowim  iftn«fle  r.  SrtemMUs  Koor,  1  W.  IL, 
since  been  OTermled  [Beni  Madhab  r.  Sadatoot  76  (1864). 

Kdary,  9  C.  W.  N.,  306.  F.B.   (1906)]  S.O.,  1  C.  L.  (9)  Manohar  Dot  v.  Bhotabali  Dati,  1  B.  L.  R., 

J.,  166 :  32  C,  437,  and  in  which  as  was  pointed       O.  C,  28  (1867). 
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a  high  price,  the  plaintifE  agreeing  to  make  over  to  him  Bs.  282  out  of  the  pur- 
chase-money and  to  obtain  for  him  from  the  purchaser  a  mourasi  pottah  of  the 
land,  it  never  having  been  intended  that  any  rent  should  be  payable  under  the 
kabuliat.  It  was  hdd  that  under  this  proviso  evidence  of  the  oral  agreement 
was  admissible  for  the  purpose  of  proving  the  fraudulent  character  of  the  trans- 
action between  the  partie8.(l) 

There  is  a  conflict  of  opinion  on  the  point  whether  the  fraud  referred  to  in 
this  Proviso  is, (2)  or  is  not,(S)  contemporaneous  fraud.  In  the  first  of  the  cases 
cited,  it  was  held  that  the  fraud  referred  to  in  this  proviso  must  be  contempora- 
neous and  not  subsquent  fraud,  the  Court  remarking  that  if  it  were  otherwise, 
section  92  would  be  rendered  nugatory.(4)  And  in  the  case  of  Cutis  v.  Brovm,{5) 
Garth,  C.  J.,  observed  with  regard  to  the  Proviso  as  follows  : — "  That  pro- 
viso seems  to  me  to  apply  to  cases  where  evidence  is  admitted  to  show  that  a  con- 
tract is  void,  or  voidable,  or  subject  to  reformation,  upon  the  ground  of  fraud, 
duress,  illegality,  kc,  in  its  inception ;  and  not  to  cases  where  the  agreement 
being  in  itself  perfectly  valid  and  free  from  any  taint  of  that  kind,  one  of  the 
parties  attempts  to  make  a  fraudulent  use  of  it  as  against  the  other.  It  will 
be  found  that  the  rule  laid  down  in  section  92  of  the  Evidence  Act  is  taken 
almost  verbatim  from  Taylor  on  Evidence  (1st  Edition),  section  813  ;  and  the 
exceptions  which  follow  in  the  several  provisos  are  discussed  in  sections  816 
to  811  of  the  same  work.  That  being  so,  I  think  it  is  quite  legitimate  to 
refer  to  those  sections,  as  one  means  of  ascertaining  the  true  meaning  of  the 
provisos.  The  substance  of  the  proviso,  and  the  examples  showing  the  mean- 
ing of  that  proviso,  are  contained  and  explained  in  sections  816  to  819,  and  it 
will  be  found  that  they  all  relate  to  the  reception  of  evidence  for  the  purpose 
of  invalidating  contracts  by  reason  either  of  fraud,  illegality,  &c.,  in  their 
inception,  or  of  some  subsequent  failure  of  consideration.  For  this  reason,  as 
well  as  from  the  language  of  the  proviso  itself,  I  think  that  it  is  not  intended 
to  apply  to  a  case  where  the  contract  itself  being  valid,  one  of  the  parties 
wishes  to  make  an  improper  use  of  it.(6)  "  On  the  other  hand,  it  has  been 
observed  that  the  jurisdiction  of  the  Courts  to  admit  parol  evidence  of  conduct 
of  the  parties  to  show  that  an  apparent  sale  was  really  a  mortgage  rested  on  the 
basis  of  fraud,  and  that  the  words  of  the  first  proviso  to  section  92  were  very 
wide  and  declared  that  any  act  of  fraud  might  be  proved  which  would  entitle 
any  person  to  any  decree  relating  to  a  document,  and  that  it  was  not  clear 
that  these  words  were  not  large  enough  to  let  in  evidence  of  such  subsequent 
conduct  as  in  the  view  of  a  Court  of  Equity  would  amount  to  fraud  and  would 
entitle  a  grantor  to  a  decree  restraining  the  grantee  from  proceeding  upon  his 
document. 

A  person  cannot  both  approbate  and  reprobate  the  same  transaction.  A 
party  cannot  show  the  true  nature  of  a  transaction  by  proof  of  fraud  for  his  own 
relief  and  insist  on  its  apparent  character  to  prej  udice  his  adversary.  Their 
Lordships  of  the  Privy  Council  in  Shah  Makhanlal  v.  Srikrishna  Singh,{1) 
observed  upon  this  principle  as  follows  :  "  The  rules  of  evidence,  and  the  law  of 
estoppel,  forbid  any  addition  to,  or  variation  from,  deeds  or  written  contracts. 


(1)  KtuU    Nalh  V.  Brindakun  Chuektrbaii,  10  and  ttt  remarks  in  The  Law  0/  Mortgajt  in  IwUa 
C,  «4e  (1884).  b}-  Raah  Bebary  Oho«e.  3rd  Ed.,  p.  221. 

(2)  Banapa  v.    Sundardas  Jagjivandat,   1  B.,  (5)    6  C,  328  (1880)  at  p.  338. 
333.338(1876);   CutU  v.  firoum,  6  C.  328,  338,  (6)    Bakm     Lalahman    v.    OovinJa   Kanji,    4 
«.r..  7  C.  L.  R.,  171  (1880),  ftr  Outb,  C.  J ;  Prto-  B.,  S94,  608  (1880) ;  and  «ee  to  same  effect,  Rak- 
<uak  Bkaka  t.  Madlm  Sudan,  26  C.  606  (1898).  ktn  v.  AlagappHdat/an,   16  M.,     80,  83  (1892); 

(3)  Batfu  Latiinian  v.    Bovinda  Kanji,  *  B.,  CvUs   v.   Brown,    6    C,    328,    335    (1880),     per 
5M,  608  (1880);  Baklitn  v.     Alagappudayan,   In  Pontifex,  J. 

H.,  80.  83  (1692):  C»««  T.  £n>im,  supra  at  p.  336.  (7)    2    B.    L.    R.,    P.  C,  44,    48,49(1869); 

Ttr  Pontifez,  J.  thr  rule  waa  followed  and  applied  in  Lata  tlimmat 

(4)  Banajn  v.  Sundardas  Jagjivandat,  supra,  t.  Lhwhtllen,  II  C.  486,  490  (1886) ;  v.  foM. 

Digitized  by  VjOOQI^ 


488  VAJtIANCB  OF   DOCDICBNTS.  [■•AS.] 

The  law,  hovever,  furnishes  exceptions  to  its  own  salutary  fwotection ;  one  of 
whioh  is,  when  one  party  for  the  advancement  of  justice  is  permitted  to 
remove  the  blind  which  hides  the  real  transaction,  as  for  instance,  in  cases  of 
fraud,  illegality,  and  redemption,  in  such  cases  the  maxim  applies,  that  a  man 
cannot  both  affirm  and  disaffirm  the  same  transaction,  show  its  true  nature  for 
his  own  relief,  and  insist  on  its  apparent  character  to  prejudice  his  adversary. 
This  principle,  so  just  and  reasonable  in  itself,  and  often  expressed  in  the 
terms,  that  you  cannot  both  approbate  and  reprobate  the  same  transaction, 
has  been  appUed  by  their  Lordships  in  this  Committee  to  the  oonsideratiiHi 
of  Indian  appeals,  as  one  applicable  also  in  the  Courts  of  that  country,  which 
are  to  administer  justice  according  to  equity  and  good  conscience.  The  maxim 
is  founded  not  so  much  on  any  positive  law,  as  on  the  broad  and  universallj 
applicable  principles  of  justice.  The  case  of  Forbes  v.  Ameeroonissa  B€gum,{l) 
furnishes  one  instance  of  this  doctrine  having  been  so  applied,  where  it  is  said 
in  the  judgment  of  their  Lordships  :  "  The  respondent  cannot  both  repudiate 
the  obugations  of  the  lease,  and  claim  the  benefit  of  it." 

^oB***"'***'  When  consent  to  an  agreement  is  caused  by  coercion  (and  similarly  by  un- 

due influence),  the  agreement  is  a  contract  voidable  at  the  option  of  the  party 
whose  consent  was  so  oaused.(2)  ' '  Coercion  ' '  and  ' '  Undue  mfluence  * '  are  de- 
fined by  sections  16  and  16  of  the  Indian  Contract  Act.  A  will  or  any  part  of  a 
will,  the  making  of  which  has  been  caused  by  fraud  or  coercion  or  by  such  impor- 
timity  as  takes  away  the  free  agency  of  the  testator  is  void.  (3)  Parol  evidence 
may  be  given  to  prove  such  coercion  or  undue  influence,  as  for  instance,  that 
the  writing  sued  upon  was  obtained  by  improper  means  such  as  dare88.(4) 

(e)iiiMatity.  Xhg  consideration  or  object  of  an  agreement  is  unlawful  if  it  is  forbidden 
by  law  ;  or  is  of  such  a  nature  that,  if  permitted,  it  would  defeat  the  provision 
of  any  law ;  or  is  fraudulent ;  or  involves  or  implies  injury  to  the  persMi  or 
property  of  another ;  or  the  Court  regards  it  as  immoral  or  opposed  to  puUic 
policy.  Every  agreement  of  which  the  object  or  consideration  is  unlawful  is 
void.(6)  So  also  a  bequest  upon  a  condition  the  fulfilment  of  which  would  be 
contrary  to  law  or  to  morality  is  void.(6)  Under  this  Proviso  parol  evidence 
may  be  given  of  illegality,  namely,  the  unlawful  character  of  the  object  or 
consideration  of  the  agreement  or  condition  in  question,  as  for  example  to 
show  that  a  contract  not  disclosing  these  was  really  made  for  objects  forbid- 
den either  by  statute  or  by  common  law.(7) 

(inTemea-  ^°®  execution  of  a  document  being  necessary  to  make  operative  the  dis- 

ti«n  or  position  therein  contained,  want  of  such  execution  may  be  proved  for  the  pnr- 

oapaeity.  pg^g  ^f  invalidating  the  document.  In  some  cases  as  in  the  matter  of  wi]lg,(8) 
the  law  has  enacted  that  their  execution  shall  be  governed  by  certain  rules.  It 
may  be  shown  that  those  rules  have  not  been  followed  and  that  thus  the  dis- 
position has  thereby  become  defective.(9)  So  also  it  may  be  shown  that  the 
party  was  incapaUe  of  contracting  by  reason  of  some  legal  impediment  such 
as  minority,  idiotcy,  insanity  or  intoxication.  (10)  An  agreement  is  not  a  con- 
tract, if  made  by  a  party  who  is  not  competent  to  contract.(lI)  Contractual 
competency  is  defined  by  the  11th  and  12th  sections  of  the  Indian  Contxaot  Act. 

(1)  10  Hoo.  I.  A..  3M.  »4 ;    Taylor,  Ev.,  f  1137  ;  1  Smith.  U  C  (N«<> 

(2)  Act  IX  of  1872  (Contract),  ■.  19.  to  ColUnt  t.  BUntem),    and  caaea  there  dud. 

(3)  Act  X  of  1806  (Indian  Snooeaaion),  s.  43.  Bill  t.  Clarit,  I  All.  L.  J.,  632  (IWH).  «.  c.  27  A., 

(4)  Taylor,  Er.,  ■.  1137.  20«  [the  Oourt  »UI  take  notioe  of  i!le«ali^  ena 
(A)  Act  IX  of  1872  (Contract),  s.  23 ;  «a  to  though  not  pleMl«d.] 

oonaideration  and  object  unlawful  in  part,  Mf  m.  (8)    Act  X  of  I86fi    (Indian  Sucoearionji  Put 

24,  67,  68,  ib.  Cf.  definition  of  "  illegal "  in  Penal  VIII.  extended  to  Hindna  by  Act  XXI  •(  19m, 

Code,  a.  43.  a.  2,  Part  IX. 

(6)  Act  X  of  1866,  B.  114.  (9)    Aae  Taylor,  Er.,  {  1136. 

(7)  SeeOotftMT.  Btaiileni,2WUIs,347i8.e.,  (10)    Am  ih..  {1137. 

I  Smith.  L.  C.  ItMyDii  T.  A'e(Me/oW.  3  Uac.*  0.,  (11)    Act  IX  of  1872.  a.  la 
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An   agreement  made  without  consideiation  is  void,  unless  it  is  made  on  (»;  Wantor 
account  of  natural  love  and  affection  in  writing  and  registered,  or  is  a  promise  oonSdMtt- 
to  compensate  for  something  done,  or  is  a  promise  to  pay  a  debt  barred  by  the  *ioi>- 
Law  of  Limitation.(  1 )    It  was  held  long  prior  to  this  Act  that  the  statement   in 
a  document  that  the  consideration-money  was  paid  is  not  of  itself  conclusive  evi- 
dence of  such  payment  and  may  be  rebutted   by  evidence  of  non-payment.(2) 
So  also  this  section  prevents  the  admission  of  oral  evidence  for  the  purpose  of 
contradicting  or  varying  the  terms  of  a  contract,  but  does  not  prevent  a  party 
to  a  contract  from  showing  that  there  was  no  consideration,  or  that  the  consi- 
deration was  different  from  that  described  in  the  contract.     Where,  however,  a 
deed  of  sale  described  the  consideration  to  be  Rs.   100  in  ready  cash  received, 
but  the  evidence  showed  that  the  consideration  was  an  old  bond  for  Rs.  63-12-0 
and  Rs.  36-4-0  in  cash,  it  was  hdd  that  there  was  no  real  variance  between  the 
statement  in  the  deed  and  the  evidence  as  to  consideration,  having  regard  to 
the  fact  that  it  is  customary  in  India,  when  a  bond  is  given  wholly  or  partially 
in  consideration  of  an  existing  debt  to  describe   the  consideration   as  being 
"  ready  money  received.  "(3)    So  also  a  deed  of  putowa  contained  a  recital  of 
the  payment  of  the  sum  of  Rs.  2,000  as  bonus  to  the  plaintiff  by  the  defend- 
ant, the   mode  of  payment  being  stated  to  be  in  cash  in  one  lump  sum.    The 
plaintiff  sued  to  recover  the  sum  of  Rs.  1,860,  alleging  that  only  Rs.  150  had 
been  paid  and  not  Rs.  2,000  as  recited  in  the  putowa.      The  defendant  admit- 
ted that  Rs.  850  was  due  and  as  to  the   remaining  Rs.  1,000   alleged   that,   at 
the  time  of  the  transaction,  it  was  agreed  that  the  sum  of  Rs.  1,000  was  to  be 
retained  by  him  on  account  of  a  debt  due  by  one  of  the  plaintiff's  relations  to 
him.    The  plaintiff  objected  that  the  evidence  of  the  agreement  set  up  by  the 
defendant  was  inadmissible.    But  it  was  hdd,  that,  inasmuch  as  it  were  open 
to  the  plaintiff  under  the  first  Proviso  of  section  92  of  the  Evidence  Act  to  prove 
by  oral  evidence  that  the  whole  of  the  consideration-money  had  not  been  paid, 
it  was  equally  competent  to  the  defendant,  in  answer  to  such  case,  to  adduce 
evidence  to  prove  the  true  nature  of  the  contract,  and  that  the  consideration 
was  different  from  that  stated  in  the  contract.     It  was  held,  also,  that   the 
plea  of  the  defendant  substantially  was  that,  although  the  consideration  was 
fixed  at  Rs.  2,000,  there  was  a  separate  oral  agreement  to  the  effect  that  out 
of  that  sum  the  plaintiff  was  to  refimd  Rs.  1,000  on  account  of  the  debt  due 
from   his   relative  and    that   on  this  ground  the  oral  evidence  tendered  was 
Admissible  under  the  second  proviso  of  section  92  of  the  Act  (v.  post),  the  stipula- 
tion as  to  the  refund  of  Rs.  1,000  not  being  inconsistent  with  the  recital  as  to  the 
consideration  in  the  contract.(4)    Under  this  proviso  it  may  be  shown  that  an 
acceptor  of  a  bill  never  had  any  consideration  for  it  and  that  he  accepted  it 
for  the  acconunodation  of  the  drawer  or  some  other  party.  (5)    Section  92  will 
not  debar  a   party  to  a  contract  in  writing  from  showing,  notwithstanding  the 
i^tals  in  the  deed,  that  the  consideration  specified  in  the  deed  was  not  in  fact 
paid  as  therein  recited,  but  was  agreed  to  De  paid  in  a  different  mauner.(6) 
The  Privy  Council  have  in  a  recent  decision  held  that  it  is  a  settled  law  that 
notwithstanding  an  admission  in  a  sale-deed,   that  the  consideration  has  been 


(>)    Act  IX  of  1872  (ConUact),  s.  25.  8  (1882) ;  [the  provisiona   of    s.   92  do  Dot  pro- 

(i)    ftotoAry  Dtbf  t.    Choudkrt)   DowhU,   3  hibit  the  disproof  of  a  recital  in  a  contract  as  to 

Vm.  I.  A.,  347  <l84i);  and  aee  Shaikk  Walee  t.  the  consideration   that   has  passed   by  showing 

A^'Uifviiiar,  7  W.  R.,  428  (1867);  DooUo  rAo-  what  the    actual    consideration    was    something 

*°<>r  T.   Am   IMt,  7  W.  R.,   408  (81«7);    the  different  to  that  alleged]:  KuiMra  y.  8rtmimn, 

<=Ma  of  MutiammM    Bamdee    v.  Shib  Dayal,  1  II  M.,  213,  21S  (1887) 

^-   R.,  334    (1867);    and    Miutamut    Bam   v.  (4)     Lola     Himmat     v.      Llaokellat,     11     C, 

>ukii  Dfol,  8W.  R.,  330  (1867)    are  no  longer  486. 

!*•■    But.  116,  yt*.  (fi)    PogoK  t.  Bant  of  Btngai,  3  C,  174,  184 

(3)    AfufamCkmrfv.fftnijai,  3  B..I69(1876);  (1877). 

•m*1m  VanuUvtt  BlUUlu  v.  yansamma,  S  M.,  6,  (6)     Indayel  t.  Ul  Chand,  18   A.,  I«8  (189S). 
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received,  it  is  open  to  the  vendor  to  prove  that  no  consideration  has  been 
actually  paid.  The  Evidence  Act  does  not  say  that  no  statement  of  fact  in 
a  written  instrument  may  be  contradicted,  but  the  temu  of  the  contract  nuy 
not  be  varied,  etc.  So  where  the  contract  was  to  sell  for  Rs.  30,000  which  was 
stated  in  the  deed  to  have  been  received,  it  was  held  competent  for  the  vendor 
without  infringing  any  provision  of  the  Act,  to  prove  a  collateral  agreement 
that  the  purchase-money  should  remain  in  the  hands  of  the  vendee  for  the 
purposes  and  subject  to  the  conditions  alleged  by  him.(I)  Where  one  of  tiie 
parties  to  a  deed  is  under  any  of  the  provisions  of  this  section  permitted  to  go 
into  oral  evidence,  it  is  open  to  the  other  party  also  to  rebut  that  evidence  by 
oral  evidence.  So  where  a  deed  recited  the  payment  of  a  certain  consideration, 
and  the  plaintiff  denied  the  passing  of  any  consideration  and  adduced  evidence 
support  of  his  contention,  it  was  held  open  to  the  defendants  to  go  into  oral 
idence  to  show  that  there  was  some  consideration  for  the  deed,  though  not 
e  saiae  as  recited  in  the  deed.(2) 

Mistake  may  exist  either  in  the  intention  or  purpose  of  the  parties  or  be  s 
istake  in  rendering  their  intention  into  words.  As  regards  the  first  an  agree- 
ment is  void  when  both  parties  are  under  a  mistake  as  to  a  matter  of  fact(3) 
and  for  this  purpose  a  mistake  as  to  a  law  not  in  force  in  British  India  has  the 
same  effect  as  a  mistake  of  fact. (4)  In  such  cases  there  is  no  contract  at  all. 
Further  where  a  contracting  party,  who  cannot  read  has  a  written  contract 
falsely  read  over  to  him  and  the  contract  written  differs  from  that  pretended 
to  be  read,  the  signature  on  the  document  is  of  no  force  because  he  never 
intended  to  sign  and  therefore  in  contemplation  of  law  did  not  sign  the  document 
on  which  the  signature  is,  though  if  a  person  executes  a  dociunent  knowing  its 
contents  but  misappreciates  its  legal  effect,  he  cannot  deny  its  execution.(5) 
But  a  contract  is  not  voidable  merely  because  of  the  mistake  of  one  party  as  to  a 
matter  of  fact  (6)  nor  because  it  was  caused  by  a  mistake  as  to  any  law  in  force 
in  British  India.(7)  Oral  evidence  is  admissible  of  such  mistake  which,  if 
established,  shows  that  there  was  no  agreement  at  all. 

But  the  mistake  may  be  one  in  rendering  the  intention  into  words,  an 
agreement  being  not  void  if  the  mistake  be  one  for  which  a  remedy  may  be 
obtained  by  the  reformation  of  a  document.  In  such  cases  there  is  an  agree- 
ment, but  the  words  in  which  it  is  expressed  do  not  rightly  repre.<tent  the 
meaning  of  the  parties.  When  through  fraud  or  mutual  mistake  a  contract 
or  other  instrument  does  not  truly  express  the  intention  of  the  parties,  either 
may  institute  a  suit  to  have  the  instrument  rectified(8)  and  oral  evidence 
is  again  admissible  to  correct  the  mistake.  What  in  such  case  is  rectified  is 
not  the  agreement  but  the  mistaken  expression  of  it.(9) 

If  some  plain  and  palpable  error  has  crept  into  the  written  instrument, 
equity  formerly,  and  the  Courts  of  common  law  now,  sanction  the  admission  of 
evidence  to  expose  the  error.  (10)  In  such  cases,  especially  where  recourse  is 
had  to  equity  for  relief,  the  extrinsic  evidence  is  not  offered  to  contradict  a  valid 
existing  agreement ;  but  to  show  that  from  accident  or  negligence  the  instru- 
ment in  question  has   never  been    constituted   the  actual  depository  of  the 

(1)  8ak    Lalchand  V.    IndraiU,  *    C.W.N.,  (4)     /6.,  •.  21.   /fee  Taylor,  Et.,  K  HW.  U4& 
485  (1900) :  S.C.,  22  A.,   370 :  in  which    it  was  (S)     Datiu  ▼.  Btono.  28  B.,  420,  427  (19041k 
held     that    evidence   was    admissible    to    show           (6)     Act  IX  of  1872,  ■.  22. 

that  consideration  had  not    been  received    not-  (7)    lb.,  a.  21,  ft  Taylor,  Et.,  ntpn. 

withstandingthe  recital  of  that  fact  in  the  deed:  (8)    Act  I  of  1877  (SpeoiBc  Relief^,  s.  31. 

followed  in  Faa.un.ninav.Hanil-ux-Htma.S  AM.  (9)    Dagdu  v.  Bhana.  28  B,.  420.  426(1904) 

L.  J.,  360.  364  (1905).  where  the  subject  of  mistake  is  diseased. 

(2)  KailaA  Chandra  v.   Hurisk  Ckunder,  5  0.  (10)  (htanOovse  v.  BltttUmn,  L.  R.,  1  P.  ft  D. 
W.  N..  158  (19001.  109,  US,  citing  ITaic  V.    fforrop,    6    H.    *  »- 

(3)  .\ot  IX  of  1872  (Contract),  s.  20.  768. 
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intention  and  meaning  of  the  parties.  Cases  of  this  nature  are  nearly  of  kin 
to  those  of  fraud  ;  it  is  in  point  of  conscience  and  equity  an  actual  fraud  to 
claim  an  undue  benefit  and  advantage  from  a  mere  mistake  contrary  to  the  real 
intention  of  the  contracting  parties.  Such  evidence,  however,  ought  not,  for 
obvious  reasons,  to  be  allowed  to  prevail,  unless  it  amount  to  the  strongest 
possible  proof.  The  most  satisfactory  evidence  for  this  purpose  consists  of  the 
written  materials  and  instructions  which  were  intended  by  the  parties  to  be  the 
basis  and  ground  plan  for  the  construction  of  the  intended  instrument.(l) 
Thus  where  parties  covenanted  to  convey  an  estate  in  trust,  to  raise  £30,000  to 
pay  off  debts  and  encumbrances,  with  remainder  over,  parol  evidence  was 
admitted  to  show  that  it  was  the  concurrent  intention  of  all  the  parties  to  raise 
that  sum  in  addition  to  the  sum  of  £24,000,  with  whicb  the  estate  was  encum- 
bered.(2)  So  also  in  cases  of  marriage-settlements  where  mistakes  ha\e  been 
committed,  and  in  consequence,  the  deeds  have  varied  from  the  instructions  of 
the  parties,  they  have  been  rectified  by  the  Court.  The  same  has  also  been  done 
in  instances  of  mercantile  and  other  contracts.(3)  The  first  Proviso  does  not 
limit  the  admissibility  of  oral  evidence  to  a  suit  to  obtain  a  decree  on  the 
ground  of  mistake.  Where  the  plaintiffs  brought  a  suit  to  recover  possession 
of  some  land  on  the  allegation  that  it  was  covered  by  the  conveyance  executed 
in  their  favour  by  the  defendant,  and  the  defence  was  to  the  effect  that  what 
was  intended  to  be  sold  and  purchased  was  the  revenue-paying  estate  of  the 
defendant,  but  that  the  land  in  suit  which  was  the  homestead  of  the 
defendant,  though  found  included  in  the  estate,  was  not  expressly  expected, 
because  both  the  parties  were  tmder  the  mistaken  impression  that  it  was  not 
so  included,  but  was  lakhiraj,  and  it  was  contended  that  it  was  not  open  to  the 
dpfendant  to  raise  such  a  defence  in  this  suit ;  it  was  held  that  it  was  open  to 
the  Court  to  allow  oral  evidence  to  prove  the  mutual  mistake,  and  that  where 
there  is  a  mutual  mistake  of  fact  in  a  case,  as  here,  a  Court  administering 
equity  will  interfere  to  have  the  deed  rectified  so  that  the  real  intention  of 
both  parties  may  be  carried  into  effect  and  will  not  drive  the  defendant  to  a 
separate  suit  to  rectify  the  instrument.(4) 

The  rule  excluding  parol  evidence  to  vary  or  contradict  a  written  docu-  ProvUM>(2) 
raent  is  not  infringed  by  proof  of  any  collateral  parol  agreement  which  does  not 
interfere  with  the  terms  of  the  written  contract,  though  it  may  relate  to  the 
same  subject-matter  ;  (5)  it  does  not  prevent  parties  to  a  written  contract  from 
proving  that,  either  contemporaneously  or  as  a  preliminary  measure,  they 
entered  into  a  distinct  oral  agreement  on  some  collateral  matter.(6)  See  Illustra- 
liotu  (/),  {g),  (A),  ^n  considering,  however,  whether  or  not  such  proof  may  be 
{riven,  the  Court  shall  have  regard  to  the  degree  of  formality(7)  of  the  document. 
The  evidence  moreover,  will  in  no  case  be  admissible,  if  the  oral  agreement  is 
incon8i8tent(8)  with  the  terms  of  the  written   instrument,    ff,    however,  the 


ti)    Starkie,  Kv..    875—677,  and  cases  there  (1904),  the  P.O.  held  that  no  retifioation  vae  need, 

eitcd.    Su  as  to  the  rectification  of  inatrumenta  ed  and  that  the  case  wan  not  touched  by  this  aeo- 

<n  the  gronnda  of  mistake :  Act  I  of  1877,  Ch.  Ill ;  tion. 

N>l«on's  SpeoJBc  Belief  Act.  pp.  SI— 62.223,  228,  (4)  Mohendra  Sath  v.  Jngtndra  Kalh,  2  0.  W. 

Stofy,Eq.Jar.,Ch.V.;Taylor,Er..JS  1139, 1140!  N.,  280(1897). 

Pollook's  Law  of    Fraud  in  British  India,  123 :  (6)  Kaduenalh  CkaUerja  r.  CAotnK   Cimrn  (F. 

R»nm  Mundk     t.   A'oor    fiMftee.  1  W.  R.,  76  B.),6  W.  R.,  68,  69,  citing  Taylor,  Et.,  |  1147. 
(1W4)  •  Bain  Dunput  v.  aheil*  Jowakur,  8  W.  (6)  Taytor,  Ev.,  §  1136. 

"•.162(1867)!    Datdu     t     BAono,  28  B.  420  (7)  See /H»»<™«on(h);  ifoyen  r.  JJ»fc>ii,  16  M., 

<"*•.)  238,  254,  256  (1892);  and  }»»«. 

<i)  SMbwme    T.    /iie%t>in,    1     Bro.    C.    C,  (8)  See  Bbrahim  Pir  v.  Cur»et)i  dorabii,  11  B., 

^-  644  (1887);   Cowaaji  RuUonii  v.   Burjorji  Rut- 

(3)  Starkie,  £r.,    676,  and  oases  there  cited.  (om;i,  12  B.  33S  (1888);  Cvttt  v.  Brown.  6  0.  328, 

In  nitrya  Pkomi  v.  Bhi^im  IjoU,  31  C'.,6I4,  626  338  (1880). 
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document  is  silent  on  the  matter  and  the  agreement  is  consistent(l)  with  it« 
terms,  it  may  be  proved. 

So  when  a  promissory  note  is  silent  as  to  interest,  a  verbal  agreement  made 
subsequent  to  the  execution  of  the  note  to  pay  interest  may  be  proved  under 
this  clause.(2)  And  in  a  suit  upon  a  hathchiUa  the  Court,  having  regard  to  the 
informal  nature  of  the  document  sued  upon,  allowed  evidence  to  be  given  of  a 
verbal  agreement  to  repay  the  amount  acknowledged  with  interest,  no  mention 
having  been  made  as  to  interest  in  the  htUhchitta  itself. (3)  See  for  a  further  ap- 
plication of  this  Provino,  {Himtnat  Sahai  Singh  v.  UewhMen,  ante,  pp.  489, 490). 

When  an  instrument  is  not  formal,  it  may,  as  already  observed,  often  be 
shown  that  some  additional  and  supplementary  agreement  was  made  contem- 
poraneously with  the  principal  one.  When  an  instrument  is  a  formal  one,  it  i« 
often  extremely  difficult  to  say  what  is  really  "collateral"  to  it.  Obviously, 
unless  some  restriction  be  imposed,  the  general  rule  may  be  rendered  nugatory. 
It  has  been  suggested  in  America  that  a  matter  ought  not  to  be  considered 
"collateral"  except  where  it  is  evident  from  the  writing  itself  that  such  writing 
contains  part  only  and  not  the  whole  of  the  agreement.  It  has  been  further 
submitted  that  evidence  of  a  collateral  supplementary  contract  to  a  formal  con- 
tract ought  not  to  be  admitted,  save  when  it  u  alleged  to  have  been  made  at  such 
a  time  that  it  could  not  possibly  have  been  incorporated  in  the  written 
contract.(4)  And  so  the  section  makes  the  degree  of  formality  the  condition 
upon  which,  if  the  other  terms  of  the  section  are  fulfilled,  the  admissibility 
of  the  evidence  depends. 

The  case  provided  for  by  this  Proviso  and  that  in  which  evidence  is  admit- 
ted because  the  document  does  not  and  was  not  intended  to  contain  the  whole 
agreement  between  the  parties(6)  agree  in  this,  that  in  neither  case  does  the 
document  in  fact  contain  the  whole  agreement  between  the  parties  ;  but  differ 
in  that  in  the  latter  case  the  document  was  not  intended  to  contain  the  whole 
agreement,  the  document  being  subject  to,  or  merely  a  memorandum  of,  a  trans- 
action which  was  in  fact  entered  into  orally,  and  therefore  oral  and  inconsis- 
tent evidence  may  be  given ;  while  in  the  former  case  the  document  was  in- 
tended to  and  does  contain  the  principal  contract,  which  has,  however,  been 
orally  supplemented  by  other  terms  upon  matters  on  which  it  is  silent.  In  so 
far  as  in  the  latter  case,  the  document  does,  with  the  exception  of  such  terms, 
constitute  the  contract,  these  terms  must  be  consistent  with  those  embodied  in 
the  instrument  itself. 

Proviso  (8).  This  Proviso  with  which  should  be  read  lUustrcUion  (j)  is  intended  to  intro- 

duce the  well-established  rule  in  England;(6)  that  when  at  tke  time  of  a  written 
contract  being  entered  into,  it  is  or(tUy(l)  agreed  between  the  parties  that  the 
written  agreement  shall  not  be  of  any  force  or  validity,  until  some  condition 
precedent  has  been  performed,  parol  evidence  of  such  oral  agreement  is 
admissible  to  show  that  the  condition  has  not  been  performed,  and  con- 
sequently, that  the  written  contract  has  not  become  binding.  Until  the 
condition  is  performed,  there  is  in  fact  no  written  agreement  at  alL(8)  For 
instance,  it  may  be  shown  by  parol  evidence  that  an  instrument  apparently 
executed  as  a  deed,  had  really  been  delivered  simply  as    an  escrow  ;(9)  that 


(1)  See  Lttla   Himmat  v.     IMvoktlhii,  II    C,  (»)  See  ante,  pan.  3  to  note*  of  tectioo. 
486(1885),    cit«d    eupra  ;  .Vayen  T.    Altlon,   19  (6)  See  Taylor.  Br.,  ]  IISS. 

M.    238.  2S4,  256,  261  (1892),  and    caam  cited   in  (7)  8ti  Iltostration    (^l  whioh  tbonU  na:  "* 

the  next  two  w)tt».  A  B  make  a  contract  in  writing  ami  mllf  ap* 

(2)  .SatrrfiDionee  Dtbya  v.  Spalding,  12   C.L.R.,  that  it  iihall  take  eSeot,  Ac" 

163  (1882).  (8)  jMiUuuttU  Uiftr  r.  Sa^Mn  Silk,  t  C. 

(3)  VmtJA    Ckunder     v.    .VoAini     Mohtin,     9  433.  438  (1880). 

C.  U  E.,  301  (1881).  (9)  if  wray  v.  Lard  Slair,  SB.*  C.  U. 

(4)  Taylor,  Ev..  {  113.5,  ».  (5). 
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is  a  writing  deposited  with  a  third  person(l)  to  be  by  him  delivered  to  the 
person,  whom  it  purports  to  benefit,  upon  the  performance  of  some  condition, 
upon  which  only  the  writing  is  to  have  effect.  Also  it  may  be  shown  that  a 
document  was  really  meant  to  be  conditional  on  the  happening  of  an  event 
which  had  never  occurred.  (2)  The  admission  of  such  evidence  shows  that  the 
contract  was  never  to  come  into  operation  as  a  contract  at  all  unless  the 
condition  precedent  were  complied  with :  it  neither  varies  nor  contradicts  the 
writing,  but  suspends  the  commencement   of  the  obligation.(3) 

An  oral  stipulation  that  an  instrument  is  not  to  become  binding,  unless  and 
until  some  stipulation  be  first  fulfilled,  may  always  be  shown.  Thus  evidence 
has  been  admitted  to  show  that  an  agreement  in  writing  was  not  intended  to 
operate  as  an  agreement  between  the  parties,  until  a  third  party  had  approved 
of  it,(4)  and  that  a  written  instrument  by  way  of  lease  containing  no  date  was 
to  operate  only  when  the  date  was  filled  in,  and  which  was  not  to  be  filled  in. 
until  certain  repairs  had  been  done.  (5)  So  where  the  plaintiff  declared  upon 
an  agreement  by  the  defendant  to  transfer  to  him  a  farm  which  he,  the  defendant, 
held  under  X,  and  the  defendant  pleaded  that  the  agreement,  declared  on  was 
made  subject  to  the  condition  that  it  should  be  null  and  void,  if  X  should  not 
within  a  reasonable  time  after  the  making  of  the  agreement  consent  and  agree  to 
the  transfer  of  the  farm  to  the  plaintiff  ;  it  was  held  that  it  was  competent  to 
the  defendant  to  prove  by  extraneous  evidence  this  contemporaneous  oral  agree- 
ment, a.<t  it  operated  only  as  a  suspension  of  the  written  agreement  and  not  in 
defeasance  of  it.(6)  And  where  a  plaintiff  attempted  to  enforce  as  a  contract  of 
loan  binding  upon  the  defendant  immediately  upon  its  execution  an  instrument 
which  he  verbally  agreed  at  the  time  should  not  so  operate  and  for  which  the 
defendant  received  no  consideration,  the  latter  was  allowed  to  give  evidence  of 
the  verbal  agreement.(7)  So  also  evidence  of  a  contemporaneous  oral  agree- 
ment to  suspend  the  operation  of  a  written  contract  of  sale,  until  an  agreement 
for  a  re-sale  was  executed,  is  admissible.  (8)  The  same  doctrine  applies  to 
wills,  though  it  must  be  used  with  very  great  caution.  So  a  duly  executed 
paper,  testamentary  on  the  face  of  it,  is  not  entitled  to  probate,  if  it  is  clearly 
proved  by  parol  evidence  that  it  was  executed  by  the  deceased  without  any 
intention  that  it  should  affect  the  disposition  of  his   property  after  death.  (9) 

(I)  In  Sfhak  Momm  v.   Batatoo  Koer,  Hay'ii  H.  C.  R.,  189,  196,  197  (1872);  Dada  Honaji  v. 

R«p.,  576  (1863),  it  was  held  that,  where  a  deed  Babaji  Jaguthet,  2  Bom.  H.  C.  R.,  38,  41  (1866) ; 

o{  tale  of  a  portion  of  an  estate  wa«  delivered  to  Juglaitund  Mitter  r.  Serfhan  Singh,  saprs. 

the  fart)/  in  whote  favour  it  had  been  executed.  (5)  Dnvia  v.  Jnne;  25  I..  J.,  C.  P.,  91 ;  followed 

erideaoe  conid  not  be  admitted  to  show  that  it  in  Juglanund  Mitter  v.   Xerghan  Singh,   unpra, 

wa»  intended  to  operate  as  an  escrow  only,  ae  (6)  Walli*  v.  LitttU,  11  Scctt,  Rep.  N.S.,  369} 

might  have  been  the  case  had  it  been  delivered  to  (oll<  wed  in  Dada  Honaji  v.  Babaji  Jaguthet,  2 

a  (Urti  party.  Technically,  it » tme,  that  the docu-  Bom.  H.  C.  R.,  38,  41  (188S);  tee  also  Bell  x.  In- 

raent  wu  not  in  such  case  an   escrow.     But  in  gettre,  12  A.  &  E.,  317  ;  Oudgen  v.   Bintett,  6  E.  ft 

principle  it  wag  the  same  thing.     For  it  was  alle^-  B.,  986  ;  Lindley  v.  larey,  I"  Scott.  Rep.,  N.  S., 

ed  that,  ontilthe  condition  was  performed,  no  in.  578 ;  Taylor,  Ev.,  §  1136. 

terest  was  to  pass  to  the  transferee  (Bell  v.  In-  (7)  Annagvrubala  Chetti  v.  Krithnamami  Nayak- 

«e*«,  12  Q.   B.,  317,  319,  320).    The  report  of  lean,  1  Mad.  H.  C.  R.,  467  (1863),  cited    and  ap. 

this  decision,  which  may  perhaps  have  been  jnstifi-  provMl  in    Jugfanund  Mitter  v.  Nerghan    Singh 

ed  on  other  grounds,  is  not  full  or  clear  and  does  6  C,  433,  435  (1880).     See  also  Tiruvengaia  Ay- 

not  appear  to  be  in  accordance  with  the  terms  of  yangar  r.  Sangatami  Xayak,  7  M.,  19  (1883) ;  Dada 

this  proviw  or  of  the  oases  upon  which  the  latter  Honaji  v.  Babaji  Jaguthet,  2  Bom.  H.C.  R.,  38 

is  foonded.    Set  Field,  Ev.,  435.  (1865) ;    in   which   evidence   was    also  admitted 

(t)  Taykr,  Ev.,  {  1136,  and  cases    there  and  under  thi«  proviso,  and   Cohtn  v.  Bank  of  Bm 

hereinafter  cited.  gal,  2  A.,  698  (1880),  in  which  the  admissibility  of 

(J)  See   Bamjiban   Serowgy  v.   Oghur  Nath,  2  the  evidence  in  question  was  held  to  be  doubtfni. 

C.  W.  N.,  188  (1897).  cited  pot,  p.  (8)  Dada  Honaji  v.    Babaji  Jaguihri,  2  Bom. 

(4)  Pym  V.  Campbell,  6  E.  ft  B.,  370,   followed  H.  C.  R.,  38  (1866). 

in  Qniialnr  Rulhna  v.  Kunnatlur  Arumuga,  7  Mad.  (9)  Litter  v.  Smith  3  8.  *  T..  282. 
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The  first  Proviso  does  not  permit  the  terms  of  a  written  contract  to  be  varied  bv 
a  contemporaneous  oral  agreement,  but  having  refzard  to  Illustrations  (b)  and  (i) 
its  proper  meaning  is  that  a  contemporaneous  oral  agreement  to  the  effect  that 
a  written  contract  was  to  be  of  no  force  or  effect  at  all  and  that  it  was  to 
impose  no  obligation  at  all  until  the  happening  of  a  certain  event  maybe'provfd. 
So  the  terms  of  a  promissory  note  purporting  to  be  an  absolute  engagement  to 
pay  on  demand  cannot  be  varied  by  a  contemporaneous  oral  agreement  consti- 
tuting an  undertaking  on  the  part  cf  the  plaintiff  not  to  enforce  the  note  by  a 
suit  till  the  happening  of  a  certain  event,  or  implying  that  the  legal  obligation 
of  payment  was  to  be  postponed  to,  or  made  conditional  upon,  the  happening 
of  a  certain  event.(l) 

A  distinction  must  be  drawn  between  the  cases  where  the  matter  sought 
to  be  introduced  by  extraneous  evidence  is  a  condition  precedent  or  a  de- 
feasance. It  may  be  shown  that  the  instrument  was  not  meant  to  operate,  until 
the  happening  of  a  given  condition  ;  but  it  cannot  be  shown  by  parol  that  the 
agreement  is  to  be  defeated  on  the  happening  of  a  given  event.  (2) 

Upon  the  question  whether  the  words  "  condition  precedent  to  the  attach- 
ing of  any  obligation  under  any  such  contract"  mean  a  "condition  precedent 
to  the  contract  being  of  any  force  or  validity,"  or  a  "  condition  precedent  to 
some  particular  obligation  contained  in  the  contract  being  of  force  or  vaildity," 
it  has  been  hdd  that  the  rule  contained  in  this  proviso  does  not  apply  to  a  ca» 
where  the  written  agreement  had  not  only  become  binding,  but  had  actoallr 
been  performed  as  to  a  large  portion  of  its  obligations,  and  that  the  words  "snv 
obligation"  in  this  proviso  mean  any  obligation  whatever  under  the  contract, 
and  not  some  particular  obligation  which  the  contract  may  contain.(3)  He 
condition  precedent  to  which  this  proviso  refers  is  a  condition  the  subject- 
matter  of  which  is  dehors  the  contents  of  the  instrument,  and,  therefore,  if 
effect  be  given  to  this  condition,  it  cannot  affect  the  terms  of  the  document 
itself.{4)  In  a  case  where  the  defence  was  that  one  of  the  executants  of  the 
note  signed  it  only  as  surety  and  that  his  liability  was  only  to  the  extent  of 
standing  as  a  surety  for  one  month,  it  was  held  that  this  proviso  was  in- 
applicable, as  the  liability  attached  from  the  date  of  the  note  of  hand  and 
ceased  upon  the  expiry  of  one  month,  and  the  defence  was  not  that  no  liabil- 
ity attached  to  the  note  of  hand  until  some  event  happened  or  something 
was  done.  (6) 
Provieo(4).  The  rule  merely  binds  to  a  given  relation  of  the  transaction  itself.    Accoid- 

ingly  subsequent  waiver  or  discharge  may  be  shown.  This  proviso  incorporates 
the  rule  laid  down  by  Lord  Denman  in  Goss  v.  Lord  Nugent,{6)  who'said :  "After 
an  agreement  has  been  reduced  into  writing,  it  is  competent  to  the  parties  «t 
any  time  before  breach  of  it  by  a  new  contract  not  in  writing  either  altogether  to 
waive,  dissolve,  or  annul  the  former  agreement,  or  in  any  manner  to  «idd  to,  or 
subtract  from,  or  vary  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  con- 
tract which  is  to  be  proved  partly  by  the  w^ritten  agreement,  and  partly  by 
the  subsequent  verbal  terms  engrafted  upon  what  will  be  thus  left  of  the  written 
agreement ;  but  modifies  that  rule,  in  that  it  declares  that  the  new  contract 
can  not  be  a  verbal  one  in  oases  in  which  the  old  contract  (o)  is  by  law  requir- 
ed to  be  in  writing,  or  {b)  has  been  registered.(7)  For  the  rule  is,  nihil  tarn  cm- 


(1)  SamjiiMn  Seroifjy  \.  Oghur  Xath,  2  C.W.N.,  (6)  Hartk  ChanHv.  Bi»kunCiandTtt,8C    V.S. 
188(1897).  401  (1903). 

(2)  See  WalUt  v.  Lillell,  11  Scott.  B«p.,  N.  S.,  (6)  Oo4:i  v.  lord   Xtifou,  5  B.  *  Ai,  88, 6^  al- 
369,  374.  ed,  and  applied  in  OuddatuT  JtiOim  T.  Km 


(3)  Jugtanund  Miner  t.  Nerthan  Sing^  6  C,  .4r»m««a,  7  Mad.  H.  C.  R.,  189.  197.  198  (I87t) ; 
433  (1880).     See  TirHvtngaia  Ayyangar  r.  Ban-  Mf  Taylor.  Ev.,  §{  1141— 1 14S. 

fiuami  Sayak,  7  M.,  19,  22  (1883).  (7)  See  Vmtimal  MoHnm  t.    DavMn  UiirM'. 

(4)  T.  onto,  pp.  483,  481.  2  B.,   547    (1878),  where    it    wa«   UU   ttal  • 
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veniens  est  naturali  (squitati  quam  unum  quodque  dissolvi  eo  ligamine,  quo 
ligatum  est  ("Nothing  is  so  agreeable  to  natural  equity  as  that  a  thing  be  un- 
bound in  the  manner  in  which  it  was  bound.")  It  has  been  argued  that  the 
word  '  or"  should  be  read  as  "and"  and  that  oral  evidence  is  admissible  when 
the  document,  though  registered  in  fact,  is  not  compulsorily  registerable.  But 
the  contention  was  overruled.(l)  5ee  as  to  the  registration  of  documents.  Appen- 
dix C.  Where  it  is  alleged  that  a  new  contract  which  the  law  requires  to  be  in 
writing  has  been  substituted  for  a  prior  contract  such  substituted  contract 
must  be  complete  in  itself  and  embody  distinctly  the  terms  of  the  new  con- 
tract If  it  is  not  complete,  then  extraneous  evidence  is  inadmissible  to  prove 
the  substituted  contract  with  the  result  that  the  first  contract  is  not  varied  and 
remains  in  force.(2)  The  exception  at  the  end  of  this  Proviso  applies  to  execu- 
tory as  well  as  to  executed  agreements.(3)  It  has  been  held  by  the  Madras 
High  Court  that  the  word  'oral'  is  used  in  this  proviso  in  the  sense  of  being 
not  committed  to  writing,  and  that  the  words  'oral  agreement'  include  all 
unwritten  agreements  whether  arrived  at  by  word  of  mouth  or  otherwise.  So 
where  the  lessor  of  certain  land  held  by  the  lessee  under  a  registered  deed  of 
lease  agreed  to  a  reduction  in  the  rent,  and  the  agreement  was  not  reduced  to 
writing  but  rent  was  thereafter  paid  and  accepted  at  the  reduced  rate  ;  on  a 
suit  being  brought  to  recover  arrears  of  rent  at  the  rate  reserved  in  the  regis- 
tered deed,  it  was  held  that  under  this  proviso  an  agreement  to  accept  a 
reduced  rent  cannot  be  implied  or  inferred  from  the  acts  and  conduct  of  the 
parties ;  and  an  unwritten  agreement,  if  so  implied,  amounts  to  an  oral  agree- 
ment within  the  meaning  of  the  Proviso.  (4)  The  Calcutta  High  Court  in  the 
case  cited  have  taken  a  different  view  holding  that  whilst  the  section  excludes 
in  particular  cases  any  oral  agreement  or  statement,  evidence  of  conduct,  as  for 
instance,  return  of  a  lease,  is  admissible  to  prove  that  such  return  was  due  to  an 
intention  to  make  the  lease  inoperative.  (5)  In,  however,  a  subsequent  case  in 
the  same  Court  a  different  view  of  the  admissibility  of  evidence  of  conduct 
was  taken.  It  was  held  that  acts  and  conduct  of  parties  could  only  be  proof  (a) 
either  of  a  contemporaneous  oral  agreement  varying  the  terms  of  the  registered 
contract,  or  (b)  of  a  subsequent  oral  agreement  having  the  same  effect.  In  the 
former  case  the  evidence  was  excluded  by  the  section  itself  and  in  the  latter  by 
this  Proviso.(6)  If  a  discharge  valid  under  s.  63  of  the  Contract  Act  has  been 
given,  it  is  immaterial  that  the  discharge  has  been  given  in  pursuance  of  an 
alleged  oral  agreement,  which,  though  not  admissible  in  Evidence,  was  not 
illegal.(7)  Evidence  will  be  admissible  when  the  object  of  the  oral  agreement 
is  not  to  rescind  or  modify  the  original  transaction,  but  is  an  entirely  new 
transaction. (8)  Oral  evidence  is  of  course  admissible  to  prove  the  discharge 
and  satisfaction  of  a  mortgage-bond  and  is  not  excluded  by  this  pro\aso.(9) 
Only  those  agreements  come  within  the  section  which  affect  the  terms  of  the 
previous  transaction,  not  indirectly,  as  a  consequence  of  an  independent  and 
valid  contract  between  some  only  of  the  parties,  but  directly  by  virtue  of  the 


oonveyatwe  having  been  regiitcred,  no  oral  agree-  followed   in   Karampali  v.    Thekkii,  26   M.,    195 

mnt  to  rescind  could  be  proved  under   thie  pro-  (1902). 

Tiro,  and  Dwarka  Xalh  v.  Bhogdban    Panda,  7  C.  (6)  Sht/ama  Charan  v.   Herat    Mollah,  28  C, 

I-  R.,  fi77  (1880) ;  Bauhi  Btiari  v.  Shama  Chum,  160,  163  (1898),  v.  onte,  pp.  475,  476. 

2C.  W.  N.,  ccUv.  {«)  Badha  Baman  V.    Bhmoani  Pramd,   6  C.  W. 

(1)  Kotoor    CkunJer  v.  Athatotk  Mulcerjee,  9  C.  N.,  ccxcvi  (1901) ;  »ee  Notes  ante,  on  "  Evidence  of 
W.  N..  ccxiv  (1906).  conduct." 

(2)  Jnanendra  ifoAan  v.  Oopat  Dai,  8  C.  W.  N.,  (7)  Karampalli  v.  Thektu,  26  M.,  196  (1902). 
923(1904).  [The  consent  in  writing  by  the  landlord  (8)  Balthm<Aai  v.    Tukaram,  11  B.,  47  (1886) ; 
to  the  division  of  a  tenure  or  holding  has  the  eflect  Heremhdhev  Dharnidhardev  v.  KaMnatk  Bhatkar, 
o(  mbetitnting  a  new  contract  for  the  old.l  14  B.,  472  (1890) ;  jl«(i(5inf*  v.    Ajudkia   Saku, 

(3)  Gor^i   SabbiiroKv.  VariQonda  Narasimham,  QiAl.,  249  (1887). 

27  M.,  368  (1903S  a.  o.,  14  Had.  L.  J,  218.  (9)  Ramlal  Chundra  v.    Gobinda    KarmcJcar,  4 

(4)  Magaitdi  Cketti  r.  Oliver,  22  M.,  261  (1898) ;  C.  W.  N.,  304  (1900), 
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consensus  of  those  who  alone  are  competent  to  rescind  or  modify  the  origiiul 
contract,  m.,  all  the  parties  concerned  or  all  their  representatiTes.(l) 

In  1875  certain  lands  were  mortgaged  for  Rs.  675.  The  mortgage-bond 
provided  that  the  mortgagee  was  to  enjoy  the  rents  and  profits  in  lieu  of  interest 
on  Rs.  475  and  that  the  remaining  Rs.  200  were  to  carry  interest  at  6  per  cent, 
per  annum.  In  1880  a  receipt  was  passed  by  the  mortgagee  to  the  mortgagor 
reciting  that  on  taking  accounts  Rs.  525  were  due  on  account  of  the  mortgage, 
that  Rs.  100  were  paid  on  the  day  of  the  receipt,  that  a  further  sum  of  Rs.  l(Kl 
were  to  be  paid  in  a  month  and  a  half,  and  that  the  rents  and  profits  of  the  prop- 
erty were  in  future  to  be  taken  for  the  interest  on  the  balance  of  Rs.  325  only. 
In  1896  the  mortgagor  sued  for  redemption  and  relied  on  the  receipt  in  support 
of  his  case.  Held  that  the  receipt  did  not  require  registration.  It  purported 
to  be  a  mere  settlement  of  accounts  and  was  not  intended  to  modify  or 
supersede  the  original  mortgage-contract.  This  clause  had  therefore  no  appli- 
cation to  the  ca8e.(2) 

In  the  undermentioned  case(3)  the  plaintiff  mortgaged  certain  property  to 
the  first  defendant  on  the  28th  December  1895  By  the  mortgf^e-deed  the 
mortgage-debt  was  made  repayable  on  28th  December  1896.  On  the  12th 
May  1897  the  first  defendant  sold  it  by  auction  under  the  power  of  sale  con- 
tained in  the  mortgage-deed  and  the  second  defendant  was  the  purchaser. 
The  plaintiff  now  sued  to  set  aside  the  sale  and  to  be  allowed  to  redeem,  alleg- 
ing that  on  the  day  before  the  sale  the  first  defendant  had  orally  promised  and 
agreed  to  postpone  the  sale  for  four  days,  and  that  the  second  defendant  had 
notice  of  this  fact  before  he  purchased  the  property.  Hdd  that  evidence  of 
such  oral  agreement  was  admissible.  It  was  not  an  agreement  to  modify  any 
of  the  terms  of  the  mortgage,  it  was  merely  an  agreement  to  forbear,  for  a 
period  of  four  days  from  the  exercise  of  the  power  of  sale  given  by  the  mort- 
gage. It  therefore  did  not  fall  within  this  proviso.  As  to  the  proof  required 
when  a  substituted  verbal  agreement  is  set  up,  the  following  observations  of 
Lord  Cranworth  may  be  referred  to  : — ' '  When  parties  who  have  bound  them- 
selves by  a  written  agreement  depart  from  what  has  been  so  agreed  upon  in 
writing,  and  adopt  some  other  line  of  conduct  it  is  incumbent  on  the  parfy  in- 
sisting on,  and  endeavouring  to  enforce,  a  substituted  verbal  agreement,  to  show 
not  merefy  what  he  understood  to  be  the  new  terms  on  which  the  parties  were 
proceeding,  but  also  that  the  other  party  had  the  same  understanding— that 
both  parties  were  proceeding  on  a  new  agreement,  the  terms  of  which  they  both 
understood.  "(4) 
Provteo(6).  In  the  case  of  contracts   the  evidence  is  not  confined  to  the   exjilatuftion 

under  section  98,  post,  of  the  written  terms :  Provided  they  are  not  repugnant 
to,  or  inconsistent  with,  the  express  terms  of  the  contract,  it  is  allowed  to  tupfUff 
terms  of  known  usage  in  control  of  the  contract,  and  which  is  known  by  the  ex- 
pression of  ^'annexing  incidents."  This  is  upon  the  principle  that  the  contract 
was  itself  framed  with  reference  to  the  usage;  and  so  as  to  incorporate  the  nsage 
in,  and  as  part  of,  itself.  Indeed,  it  is  in  part  also  upon  this  principle,  that 
even  as  respects  the  actual  terms  of  the  contract,  it  is  by  the  usage  they  are 
expounded.(5) 

(1)  GoTfli  StMarow  y.  Varifonda  NanuirtAam,  OMge,  Me  Phijaon,  3rd  Ed.,  84.  Soeh  jmofmif 
27  M.,  3<I8.  •>.  c,  14  Had.  L.  J.,  218  (1903)  [Oral  be  given  (1)  by  direct  evidcnoe  of  vitneMO  im 
rvidenre  held  not  to  be  excluded.]  « hiob  cue  partioaUir  inxtanoc*  of  its  ao>.iuT«>o> 

(2)  LahAman  v.  Damdar,  24  B.,  WW  (1900).  or  nouKracnnence  will  be  admiasible  in  eorrebon- 

(3)  Trimbak  Oavgaikar  v.  BlMtwa»ia»  ItmU-  tjon  oc  rebuttal,  or  (f)  bj  a  uriei  of  pariamlv 
ekarui,  23  B.,848  (1898).  instances  in  which  it  has  been    actwi  aiian.  •* 


(4)  Earl  of  Damlty  v.  I.  C,  and  D.  Railtcoy,  2  {S)  hy  proof  of  similar   customs  in  the  i 

E.  ft  I.,  App..  60.  analogous  trades  m  other  localitses,  etc.,  ik.    "  h 

(."i)  Ooodeve.  Ev.,  378 ;   Oreenleaf,  Et.,  {{  292,  mercantile  oontnusts  the  mtentiaa  mnrt  be  «•>• 

294 :  Koso.r,  N.  P.  Et..  22—27.     As  to  proof  of  leoted  from  the  instrument,   bat  resort  M»y  be 
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Accordingly,  where  a  ship  was  to  depart  with  convoy,  but  without  any 
definition  of  the  spot  at  which  the  convoy  was  to  start  evidence  was  allowed 
to  fix  this  as  from  the  jiace  of  rendezvous. {\)  So  a  sale  of  tobacco  was  allowed 
to  be  explained  as  a  sale  by  samjile,  though  the  bought  and  sold  notes  were 
silent  on  the  point. (2)  And  in  England,  prior  to  the  statutory  enactment  with 
regard  thereto,  a  bill-of-exchange  was  by  custom  allowed  three  days'  grace 
for  payment  beyond  the  day  specified  on  the  face  of  the  bill  itself. 

These  incidents  are  sometimes  the  creatures  of  mere  usage.  But  usage 
may  come  at  length,  by  judicial  recognition,  to  be  received  as  part  of  the  law 
merchant,  and  this  would  be  obligatory  without  special  evidence.  Clonse- 
qaently,  the  law  merchant  annexing  to  a  Marine  Insurance  the  condition  of  sea- 
worthiness at  the  commencement  of  the  voyage,  it  would  ipso  fcuio  become 
annexed  to  any  ordinary  contract  of  such  insurance. (3)  As  to  the  "usage" 
which  may  be  proved  as  adding  an  incident  to  a  written  contract,  and  the 
evidence  by  which  it  must  be  supported,  see  pp.  86-87  ante. 

In  the  case  of  that  which  is  strictly  usage  or  custom  the  Courts  are  at 
liberty  to  import  into  the  contract  incidents  not  excluded  by  the  terms  of  such 
contract,  even  though  a  party  to  the  contract  was  not  actuaUy  cognizant  of  the 
usage.  But  this  is  not  so  in  the  case  of  a  mere  particular  practice.  Thus  in 
Older  that  the  practice  on  a  particular  estate  may  be  imported  as  a  term  of  the 
contract  into  a  contract  in  respect  of  land  in  that  estate,  it  must  be  shown 
that  the  practice  was  known  to  the  person  whom  it  is  sought  to  bind  by  it  and 
that  he  assented  to  its  being  a  term  of  the  contract ;  and  when  the  person 
sought  to  be  bound  by  the  practice  is  an  assignee  for  value  of  rights  under 
that  contract,  it  must  also  be  shown  that  he  and  all  prior  assignees,  if  any, 
for  value  knew  that  the  practice  was  a  term  of  the  original  contract.(4) 

In  the  undermentioned  case,(5)  where  there  had  been  a  contract  for  pur- 
chase by  brokers,  not  disclosing  their  principal,  and  evidence  was  admitted  to 
show  a  nsage  of  trade  holding  the  brokers  liable.  Lord  Campbell,  C.  J.,  laid  down 
the  law  in  extenso  on  this  subject'  as  follows  : — 

"  Now,  neither  collateral  evidence,  nor  the  evidence  of  a  usage  of  a  trade 
is  receivable  to  prove  anything  which  contradicts  the  tenor  of  a  written  con- 
tract ;  but  subject  to  this  condition  both  may  be  received  for  certain  pur- 
poses. To  use  the  language  of  Mr.  Phillips,  in  Vol.  II,  p.  415,  10th  edition  : — 
'  Evidence  of  usage  has  been  admitted  as  to  contracts  relating  to  transactions 
of  commerce  and  trade,  farming,  or  other  business,  for  the  purpose  of  defining 
what  would  otherwise  be  indefinite :  or  to  interpret  a  peculiar  term,  or  to  ex- 
jilain  what  was  obscure,  or  to  ascertain  what  was  equivocal,  or  to  annex  parti- 
cular incidents,  which,  although  not  mentioned  in  the  contracts,  were  connected 
with  them  or  with  relations  growing  out  of  them  ;  and  the  evidence  in  such  cases 
is  admitted  with  the  view  of  giving  effect,  as  far  as  can  be  done,  to  the  present 
intentions  of  the  parties.'  Now,  here  the  plaintiff  did  not  seek  by  the  evidence 
of  usage  to  contradict  what  the  tenor  of  the  note  primarily  imports,  namely, 
that  this  was  a  contract  with  the  defendants  made  as  brokers.  The  evidence  is 
hosed  on  this  :  the  usage  can  have  no  operation,  except  on  the  assumption  of 
their  having  acted  as  brokers,  and  of  their  having  been  a  contract  made  with 

had  to  meroantile  oMge  in  oortain  caaes  aa  a  key  (3)  GoodeTs,  Er.,  378. 

to  it>i  expocition."     BnMon  v.   AbhoU,  Tsyl.,  (4)  Jfona  Vilinma  y.  Rama  PaHtr,  20  H.,  27ff 

Rep.,  366.    Supreme   Court,    Plea   Side   (184S).  (1897). 

*'  A  oonilHion  not  expreaaly  made  between  the  (S)  Humffny  v.  Dak,  W.  R.   (Eng.),  ISW-?,  p. 

partiea  to  a  contract  may  neverthelem  be  attach-  467.     Set  also  jndgment  of  Parks,  B.,  in  HulUm 

«d  to  such  oontraot  b;  custom  ;"  Koonj  Beharee  t.  Wamn,  1  M.  &  W.,  474,  dted  in  Smith  r.  £t(Aa 

T.  Skha  Balut,  Agra  Rep.,  F.  B.,  119  (1867).  OieOa,   17  B.,  143  (1892) ;  and  fee  Jugjomoku* 

(1)  Laenlm't  ease,  2  Salk.,  443.  0»omt. jraur«eeAund,9,Moo.l. A.,260.261(18e2). 


(2)  8]itrt  «.  Janu.  t  Exoh.  R.,  III.  [custom  as  to  interest.] 

w,  tE  32, 
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their  principal.  But  the  plaintiff  by  the  evidence  seeks  to  show  that,  according 
to  the  usages  of  the  trade,  and  as  those  concerned  in  the  trade  understand  the 
words  used,  tAey  imported  something  more,  naqiely,  that  if  the  buying  broker 
did  not  disclose  the  name  of  his  principal,  it  might  become  a  contract  with  the 
broker  as  principal,  if  the  seller  pleased.  "Whether  this  evidence  be 
treated  as  ex-plaining  the  language  used  or  adding  a  tacitly  implied  incident 
to  the  contract  beyond  those  which  are  expressed,  is  not  material.  In  either 
point  of  view  it  wiU  he  admissible,  unless  it  labours  under  the  objection  of  inlroditc- 
ing  something  repugnant  to,  nr  inconnstenl  with,  the  tenor  of  the  toriUen  instiu- 
ment :  and  upon  consideration  of  the  sense  in  which  that  objection  must  he 
understood  with  reference  to  this  question,  we  think  it  does  not.  In  a  certain 
sense  every  material  incident  which  is  added  to  a  written  contract  varies  it, 
makes  it  different  from  what  it  appeared  to  be,  and  so  far  is  inconsistent 
with  it.  If  by  the  side  of  the  written  contract  without,  you  write  the  same 
contract  with,  the  added  incident,  the  two  would  seem  to  import  different  obli- 
gations and  be  different  contracts.  Take  a  familiar  instance  by  way  of  illostrs- 
tion.  On  the  face  of  a  bill-of-exchange,  at  three  months  after  date,  the 
acceptor  will  be  taken  to  bind  himself  to  the  payment  precisely  at  the  end  of 
the  three  months  ;  but  by  the  custom  he  is  only  bound  to  do  so  at  the  end 
of  the  days  of  grace  ;  which  vary  according  to  the  country  in  which  the  same  i« 
made  payable,  from  three  up  to  fifteen.  The  truth  is,  that  the  principle  on  which 
the  evidence  it  admissible  ts,  that  the  parties  have  not  set  down  on  paper  the  whoU 
of  their  contract  in  aU  its  terms  hut  those  only  which  were  necessary  to  be  deter- 
mined in  the  particular  case  by  specific  agreement,  and  which  of  course  might 
vary  infinitely,  leaving  to  implication  and  tacit  understanding  all  thtue  general 
and  unvarying  incidents  which  a  uniform  usage  would  annex  and  according  lo 
which  they  must  in  reason  be  understood  to  contract,  unleM  they  expieasly 
exclude  them.  To  fall  within  the  exception,  therefore,  of  repugnancy,  the 
incident  must  be  such  as,  if  expressed  on  the  written  contract,  would  make  itin- 
sensible  or  inconsistent.  Thus,  to  warrant  bacon  to  be  prime  singed,  adding, 
'that  is  to  say,  slightly  tainted,'  as  in  Yates  v  Pym,(\)  or  t«  insure  aU  the 
boats  of  a  ship,  and  add  'that  is  to  say,  all  not  slung  on  the  quarter,'  u  in 
Blacketl  v.  The  Royal  Exchange  Assurance.  Company, {2)  and  other  cases  of  the 
same  sort  scattered  through  the  books,  would  be  instances  of  contracts  in  witeA 
both  the  two  parts  could  not  have  full  effect  given  to  them,  if  written  down. 
Therefore,  when  one  part  only  is  expressed  it  would  be  unreasonable  to  sap- 
pose  that  the  parties  intended  to  exclude  the  other  also.  Without  repeating 
ourselves,  it  will  be  found  that  the  same  reasoning  applies,  where  the  evi- 
dence is  used  to  explain  a  latent  ambiguity  of  language." 

"  Merchants  and  trade.m  with  a  multiplicity  of  transactions  pressing  on 
them,  and  moving  in  a  narrow  circle,  and  meetmg  each  other  daily,  desire  to 
write  little  and  leave  unwritten  what  they  take  for  granted  in  every  contract .  In 
spite  of  the  lamentations  of  Judges,  they  still  continue  to  do  so  ;  and,  in  a  vast 
majority  of  c^tses  of  which  Courts  of  law  hear  nothing,  they  do  so  without  Iom 
or  inconvenience ;  and  upon  the  whole  they  find  his  mode  of  dealing  advan- 
tageous even  at  the  risk  of  occasional  litigation.  It  is  the  business  of  Coiiit« 
reasonably  so  to  shape  their  rules  of  evidence,  as  to  make  them  suitable  to  th« 
habits  of  mankind,  and  such  as  are  not  likely  to  exclude  the  actual  facts  of  thi- 
dealings  between  parties  when  they  are  to  determine  on  the  controversies  which 
grow  out  of  them.  It  cannot  be  doubted,  in  the  present  case,  that  in  fact  this 
contract  was  made  with  the  usage  understood  to  he  a  term  in  it ;  to  exduie  tie 
usage  is  to  exdude  a  material  term  of  the  contract,  and  must  lead  to  an  nnjnst  deci- 
sion." The  case  was  affirmed  on  appeal.  As  has  been  well  observed  in  reference 
to  these  cases  of  mercantile  contracts ; — "  The  witnesses  for  this  purpose 


(1)  6  Ti,une.,  44«.  (g)  8  C.  *  J.,  244. 
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may  be  considered  to  be  the  sieorn  interpretera  of  the  mercantile  language 
in  which  the  contract  is  tm't/en."  Indeed  the  observation  ^plies  to  all 
usage  evidence.(l) 

When  there  is  a  usage  or  custom  of  trade  the  intention  of  the  parties  to 
extiude  a  contract  from  its  operation,  must  be  shown  by  the  contract  itself  and 
cannot  be  proved  by  other  evidence.  Thus,  where  there  was  a  sale  of  rum, 
no  mention  being  made  of  warehouse  rent,  evidence  was  admitted  that,  by 
costom  of  trade,  an  allowance  for  warehouse  rent  was  incorporated  in  such  con- 
tracts ;  but  evidence  that  the  parties  had  orally  agreed  to  make  an  allowance 
different  from  the  customary  one,  was  rejected. (2)  Usage  and  custom 
caunot  be  resorted  to  to  control  or  vary  positive  stipulations  in  a  written 
contract,  and  d  fortiori  not  in  order  to  contradict  them.  An  express  contract 
of  the  parties  is  always  admissible  to  supersede,  or  vary,  or  control  a  usage  or 
CHdtom  ;  for  the  latter  may  always  be  waived  at  the  will  of  the  parties.  But 
a  written  and  express  contract  cannot  be  controlled,  or  varied,  or  contradicted 
by  usage  or  custom ;  for  that  would  be  not  only  to  admit  parol  evidence  to  control, 
vary  or  contradict  written  contracts,  but  it  would  be  to  allow  mere  presump- 
tions and  implications,  properly  arising  in  the  absence  of  any  positive  expres- 
sions of  intention,  to  control,  vary,  or  contradict  the  moat  formal  and 
deliberate  declarations  of  the  parties.(3)  Therefore  where  an  usage  conflicts  with 
the  expressed  intention  of  the  document,  the  latter  must  be  followed.  So 
where  in  an  agreement  between  an  African  merchant  and  an  African  captain, 
the  latter  was  to  have  a  commission  of  "£  6  per  cent,  on  the  net  proceeds  of  the 
homeward  cargo,  after  deducting  the  usual  charges,"  parol  evidence  was  not 
admitted  to  show  that,  according  to  the  course  of  trade  between  African  captain 
and  merchants,  the  captain  was  entitled  to  a  commission  on  the  whole  amounts 
for  which  the  cargo  had  been  sold,  and  not  merely  the  net  profits.  (4)  If  the  usage 
is  inconsistent  with  the  express  terms  of  the  contract,  evidence  thereof  is  inad- 
missible, and  the  inconsistency  may  be  evinced  (a)  by  the  express  terms  of  the 
instrument,  or  (b)  by  implication  therefrom.{5)  When  the  Court  of  first  in- 
stance had  permitted  plaintiffs  to  put  in  evidence  to  show  the  terms  on  which 
the  parties  must  be  presumed  to  have  contracted,  as  to  which  the  document 
was  silent,  according  to  the  provisions  of  this  proviso,  it  was  held  on  appeal  that 
what  the  plaintiS  sought  to  make  use  of,  was  not  any  custom  of  the  port  or 
usage  of  trade,  but  the  terms  on  which  the  plaintiff  and  defendant  had  dealt 
with  each  other,  on  prior  occasions  :  and  that  evidence  of  previous  dealings 
was  admissible,  only  for  the  purpose  of  explaining  the  terms  a.<ted  in  a  con- 
tract and  not  to  impose  on  a  party  an  obligation,  as  to  which  the  contract 
was  pi  lent. (6) 

This  Proviso  relates  to  the  admissibility  of  evidence  necessary  to  point  the  proviso  (e> 
operation  of  the  document.    It  relates  to  the  admissibility  of  evidence  necessary 
to  make  the  words  which  are  used  fit  the  external  things  to  which  the  words  are 
appropriate.(7)    Thus  if  an  undescribed  dispute  is  referred  to  arbitration,  evi- 
dence  is  admissible  to  show  what  the  actual  dispute  was  at  the  time  of  the 

(1)  Uoodeve,  Et.,  378—381.  Sc«  Birth  r.  Hari  .Vohant,  Krithna  Mohan,  OKI,.  R.,  App.  I 
Dtfeyler,  Starkir,  210  ;  Bona  v.  Bhand,  2  App.  ( 1 872),  evidenoe  wan  admitted,  bat  qwtn,  ho\r- 
Oa.  468.  cited  in  Smilh  r.  Ludha  Ohflla  17  B.,  ever,  whether  the  costom  vaa  consistent  with 
144  (1802).  the  terms   of   the  instrument.    8u   also  Morrit 

(2)  ramkes  v.  Lamb,  31 1..  J.,  Q.  B.,  98.  v.  Panthividn    Pillay,  S    Mad.    H.    C.    R.    13fi 

(3)  Story,  cited  Field,  Et.,  437 ;  /luiur  Ck»nd-       (1870). 

tr  r.  I^ndmi  Bibi,  7  B.  L.  R.,  682  (1871) ;  Touatom  (4)  Caine  r.  Hortfall,  2  C.  A  K.,  349. 

eaonotafieottheexpreaa  terms  of  a  written  con-  (5)  amilh  v.   Ltidha  Ohdla,    17  B.,   129,   144 

traot] :  Maefartatu  t.  Carr,  8  B.  L.  R..  4A9  (1872) ;  (1892). 

[eodtinn  at  Tariaoce  with  oontraot] ;   Smith  t.  (6)  Ohellabhai  y.  Nandnbhai,  12  B.,  344  (1896) 

X«Aa  Ohdla,  17  B.,  129  (1892) ;  [usage  repng-  (7)  Fait-wnima    y.    Hanif-un-niua,    2    All. 

MDt    to,  and   inconsistent   with,   uontraot.]    In  L.  J.,  360,  365  (1906). 


Digitized  by 


Google 


500  VARIANCE  OF   DOCUMENTS.  [s.  92.} 

Bubnti8sion.(l)  Up  to  a  certain  stage  and  apart  from  any  question  of  ambiguity, 
extrinsic  evidence  is  necessary  to  point  the  operation  of  the  simplest  instromeikt. 
Thus,  were  it  the  case  of  a  deed  conveying  all  the  lands  at  A  in  the  grantor's 
occupation  ;  until  it  was  defined  by  proof  what  lands  were  in  kit  occupation,  the 
operation  of  the  deed  could  not  be  known.  So,  were  it  a  case  of  a  will,  and  a 
bequest  to  the  children  of  a  party,  or  even  the  testator's  own  children  ;  t<t  give 
effect  to  the  bequest  it  would  be  necessary  to  define  who  the  children  »rere.(2) 
"  Some  evidence,"  says  Wood,  V.  C.,  in  the  case  undermentioned,  '*  is  neretwary 
in  any  case  of  a  will,  that  is  to  say,  evidence  to  show  the  nAjed  and  object*  of  the 
qift."{S)  And  again,  "  in  interpreting  any  instrument  which  purports  to  deal 
with  property,  some  extrinsic  information  is  necessary  in  order  to  make  the 
words,  which  are  but  signs,  fit  the  external  things  to  which  these  signs  are  appro- 
priate. In  reality,  external  information  is  requisite  in  construing  every  in- 
strument ;  but  when  any  subject  is  thus  discovered,  which  not  only  is  within  the 
words  of  the  instrument,  according  to  their  natural  construction  but  exhausts 
the  whole  of  those  words,  then  the  investigation  must  stop  ;  you  are  bound  to 
take  the  interpretation  which  entirely  exhausts  the  whole  of  the  series  of 
expression  used  by  the  author  of  the  instrument,  and  are  not  permitted  to  go 
any  further.  Thus  to  that  extent  the  Court  is  always  at  liberty  to  go  in  inter- 
preting a  will ;  in  other  words,  the  Court  is  to  place  itself  in  the  position  of  the 
testator  with  the  knowledge  of  all  the  facta  with  which  he  was  acquainted,  but 
it  is  not  in  the  course  of  interpretation  to  introduce  any  evidence  whatever  of 
what  were  the  intentions  of  the  testator  as  contrasted  with,  or  extending  or 
contracting  the  language  which  he  has  U8ed."(4)  So  also  Sir  Jamea  Wigram 
says :  "  The  most  accurate  description  possible  must  require  some  development 
of  extrinsic  circumstances  to  enable  a  Court  to  decide  upon  its  sufficiency,  and 
the  least  accurate  description  which  b  sufficient  to  satisfy  the  mind  of  a  Judge 
or  Jury  as  to  a  testator's  meaning,  must  be  within  the  same  principle.  The 
principle  cannot  be  affected  by  the  consideration  that  a  more  ample  develop- 
ment of  circumstances,  is  necessary  in  one  case  than  in  another.  "(5) 

These  observations  are  cited  only  as  illustrative  of  the  principle.  Practt> 
cally,  it  is  upon  some  imperfection  of  the  instrument,  as  applied  to  the  facta, 
that  the  difficulty  as  to  determining  its  meaning  usuaUy  arises  ;  and  nothing 
is  more  settled  than  that  evidence  is  receivable  of  all  the  circumstancet  surround- 
ing the  instrument,  for  the  purpose  of  throwing  their  light  on  its  interpretation. 
Indeed,  it  is  by  these,  as  by  a  lamp,  the  Court  reads  the  document.(6) 

The  question  has  more  often  arisen  upon  wills  than  upon  other  docu- 
ments, and  it  is  from  cases  on  these,  accordingly  that  the  law  has  mainly  to 
be  taken.  The  principles,  however,  which  they  enunciate  are  alike  applicable 
to  other  instruments  generally.(7) 


(1)  Baft  tlahomed  y.  8j)i»nn,  24  B.,  810,  618.  (7)  The  principle  in  one  of  fteneiKl  application. 
625  (1900).  See    UandotmU  v.   Lmj^Ktlom,  7  W.  R.   (Bog.). 

(2)  Ooodeve,  Et.,  386;  OoodeTe'a  Evidence  807;  .VunforJ  r.  OtHifty,  8  W.  H,  (Ki^),  187. 
Act,  p.  67  ;  Oreenleaf,  Et.,  }  28C  :— Baboo  /Una-  where  it  waa  applied  to  caaca  of  mfroantile  c«b. 
pmf  T.  mtik  Jottahur,  8  W.  R.,  162  (1887).  [Evj-  tract.  In  the  former  caae,  which  waa  a  cootnet 
denoe  of  ever;  material  fact  which  will  enable  the  for  the  porohaae,  of  wool,  the  qnanti^,  Um 
Court  to  aaoertain  the  nature  and  extent  of  the  subject  of  pnrchaae,  waa  not  otherwiw  duguul 
aubjaot-matter  of  the  inatrument,  or  in  other  than  by  theexpreaaion  '  °  your  wool,"  and  erideDea 
worda,  to  identify  the  things  to  which  that  in*  waa  admitted  to  show  its  meaning.  Lord  C^uap- 
strument  refers,  is  adn.iaaible.  The  acts  of  the  bell,  ('.  J.,  aaid :  "  I  am  clearly  of  opinkm  tkat 
parties  may  also  be  explained  by  parol  evidenoe.]  whan  a  specific  thing  is  the  subject  of  a  coaliaet, 

(3)  In  the  matter  of  Pellham,  I  Kay  ft  J.,  828.  and  it  is  doubtful  upon  the  centraot. 


(4)  Webb  T.  Bynt,  I    K.  ft  J.,  680,  686,  686,  per       specific  tbhig  is,  tliat  any  fact  may  be  ^nm  is 
Wood,  V.  C.  eTidenoe,  in  order  to  idmUiff  it,  whidi  ia  ' 


(5)  Wigram  on  Extrinsic  Eridenoe,  p.  35,  the  knowledge  of  both  |iai  tii»    mnantng  by  tbas 

(6)  OoodcTe,  Et..  886.  ,  exprra»ion,  the  knowledge  upon  the  straagth  o< 
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In  Doed.  Hiscocks  v.  Hi»eoclc»,{\)  a  very  leading  authority  on  the  subject. 
Lord  Abinger,  Chief  Baron,  thus  propounds  the  admissibility  of  this  species 
of  evidence,  and  the  purport  of  its  admission  : — 

' '  It  must  be  admitted  that  it  is  not  possible  altogether  to  reconcile  the 
different  cases  that  have  been  decided  on  this  subject ;  which  makes  it  the 
more  expedient  to  investigate  the  principles  upon  which  any  evidence  to  ex- 
plain the  will  of  a  testator  ought  to  be  received.  The  object,,  in  all  oases,  it  to 
discover  the  intention  of  the  testator.  The  first  and  most  obvious  mode  of  doing 
this,  is  to  read  his  will  as  he  heu  written  it  and  collect  his  intention  from  his  words. 
Bat  as  his  words  refer  to  facts  and  circumstances,  respecting  his  property  and 
his  family,  and  others  whom  he  names  or  describes  in  his  will,  it  is  evident 
that  the  meaning  and  application  of  his  words  cannot  be  ascertained,  without 
evidence  of  all  those  facts  and  circumstances.  To  understand  the  meaning  of 
any  writer,  we  miist  first  be  apprised  of  the  persons  and  circumstances  that  are  the 
sii^eds  of  his  (dlusions  or  statements,  and  if  these  are  not  fully  disclosed  in  his 
work,  we  must  look  for  illustrations  to  the  history  of  the  times  in  which  he 
wrote,  and  to  the  works  of  contemporaneous  authors.  All  the  facts  and 
circumstances,  therefore,  respecting  persons  or  property  to  which  the  will  rdates, 
are  undoubtedly  legitirnate,  and  often  rtecessary,  to  ewMe  us  to  understand  the 
meaning  and  application  of  his  words."  Again: — "  The  testator  may  have 
habitually  called  certain  persons  or  things  by  peculiar  names,  by  which  they 
were  not  commonly  known.  If  these  names  should  occur  in  his  will,  they  could 
only  be  explained  and  construed  by  the  aid  of  evidence,  to  show  the  sense  in 
which  he  used  them,  in  like  manner  as  if  his  will  were  written  in  cypher,  or  in 
a  foreign  language.  The  habits  of  the  testator  in  these  particulars  must  be 
receivable  as  evidence  to  explain  the  meaning  of  his  will." 

In  this  case,  the  testator,  after  the  gift  of  a  life-estate  to  his  own  son, 
John  Hiscocks,  devised  the  property  in  question  to  ' '  John,  the  eldest  son  of 
the  said  John  Hiscocks."  The  son  had  been  twice  married  ;  and  his  actual 
eldest  son  was  Simon,  the  child  of  his  first  marriage  ;  but  John  was  the  eldest 
son  by  the  second  marriage,  and  the  question  was,  which  of  the  two  sons  was 
intended  to  take. 

Cases  indeed  abound  illustrative  of  the  same  principle ;  and  from  their 
general  result  the  doctrine  is  thus  stated  by  V.  C.  Wigram(2) : — "In  consider- 
ing questions  of  this  nature  it  must  always  be  remembered  that  the  words  of 
a  testator,  like  those  of  every  other  person,  tacitly  refer  to  the  circumstances  by 
which,  at  the  time  of  expressing  himself,  he  is  surrounded.  If,  therefore,  when  the 
circumstances  under  which  the  testator  made  his  will  are  known,  the  words  of 
the  will  do  sufiBciently  express  the  intention  ascribed  to  him,  the  strict  limits 
of  exposition  cannot  be  transgressed,  because  the  Court,  in  aid  of  the  construction 
of  the  will,  refers  to  those  extrinsic  collateral  circumstances,  to  which  it  is  certain 
the  language  of  the  wiU  refers.  It  may  be  true  that,  without  such  evidence,  the 
precise  meaning  of  the  words  could  not  be  determined,  but  it  is  still  the  will 
which  expresses  and  ascertains  the  intention  ascribed  to  the  testator.  A  page 
of  history  (to  use  a  familiar  illustration)  may  not  be  intelligible  until  some 
collateral  extrinsic  circumstances  are  known  to  the  reader.  No  one,  however. 
Would  imagine  that  he  was  acquiring  a  knowledge  of  the  writer's  meaning  from 
aov  other  source  than  the  page  he  was  reading,  because  in  order  to  make  that 
page  intelligible,  he  required  to  be  informed  to  what  country  the  writer  belonged, 

vbkh  both  parties  dealt."     And  Erie,  J.,  said.  on  the  faoe  of  it,  void  for  onoertsinty ;  parol 

'the  defendant  says,  °  I  will  buy  j/our  icool:"*  evidence  miut,  therefore,   be  admiwible  to  ex- 

now  it  ii  the  oniveraal  praotioe  to  admit  parol  plain  to  toluU  it  rtfert, 

evidence  to  idetUilg  tie  mbjeet-matttr  of  a  contract  (I)  6  M.  ft  W.,  383. 

••  no  Judge  ran  have  jndicial  knowledge  of  what  (2)  Wigram  on  Bxtrineic  Evidenoe,  39. 

it  i>.    It  is  not  contended  that  this  contract  is. 
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01  to  be  furnished  with  a  map  of  the  country  about  which  he  was  reading. 
The  extrinsic  evidence  in  the  cases  now  adverted  to,  does  not  per  se  approach 
the  question  of  intention.  It  is  wholly  collateral  to  it.  It  explains  the  word§ 
only,  by  removing  the  cause  of  their  apparerU  ambiguity,  where,  in  truth, 
there  is  no  real  ambiguity.  It  places  the  Court  which  expounds  the  wiU  in  (^ 
situation  of  the  testator  who  made  it  and  the  word-s  of  the  will  are  then  left  to  their 
natural  operation.'" 

The  principles  here  propounded  have  been  recognized  by  the  Privy  Council 
as  applicable  to  India.  In  the  undermentioned  caoe,(I)  Turner,  L.  J.,  in  deli- 
vering the  judgment  of  the  Court,  thus  expresses  himself : — 

"  This,  therefore,  is  the  question  which  we  are  called  upon  to  decide.  It 
is  a  question  between  the  estate  oi  8  C  and  the  parties  claiming  under  the  gift 
over  ;  and  as  it  beems  to  us,  it  must  depend  wholly  on  the  construction.  What 
we  must  look  to,  is  the  intention  of  the  testator.  The  Hindu  law,  no  less  than 
the  English  law,  points  to  the  intention  as  the  element  by  which  we  are  to  be 
guided  in  determining  the  effect  of  a  testamentary  disposition ;  nor,  so  for  as  v« 
are  aware,  is  there  any  difference  between  the  one  law  and  the  other,  as  to  the 
materials  from  which  the  intention  is  to  be  collected.  Primarily,  the  words  of 
the  will  are  to  be  considered.  They  convey  the  expression  of  the  testator's 
wishes;  but  the  meaning  Ut  be  attached  to  them  may  be  affected  by  surrounding 
circumstances,  and  where  this  is  the  case,  those  circumstances,  no  doubt,  must  be 
regarded.  Amongst  the  circumstances  thus  to  be  regarded,  is  the  law  of  the 
countnr  under  which  the  will  is  made,  and  its  dispositions  are  to  be  carried 
out.  If  that  law  has  attached  to  particular  words  a  particular  meaning,  or  to 
a  particular  disposition  a  particular  effect,  it  must  be  assumed  that  the  tes- 
tator, in  the  dispositions  which  he  has  made,  had  regard  to  that  meaning  or  to 
that  effect,  unless  the  language  of  the  will  or  the  surrounding  ciretOMttmcet 
displace  that  assumption.  These  are,  as  we  think,  the  principles  by  which  »e 
ought  to  be  guided  in  determining  the  case  before  us ;  and  we  must  first,  there- 
fore, consider  what  was  the  intention  of  this  testator  to  be  collected  from  the 
words  of  his  will."  And  again  : — ' '  If,  therefore,  we  are  to  impute  to  this  tes- 
tator any  intention  different  from  that  which  is  to  be  collected  from  the  words 
of  his  will,  it  must  be  upon  the  ground  that  there  are  extrinsic  cireumstmces 
which  disprove  the  expressed  intention,  and  prove  the  different  intention. 
The  expressed  intention  ought,  as  we  conceive,  to  prevail,  unless  the  different 
intention  be  clearly  demonstrated.  We  may  doubt  whether  the  testator  really 
intended  what  his  words  import,  but  a  Court  of  Construction  must  found  its 
conclusions  upon  just  reasoning  and  not  upon  mere  speculative  doubts." 

When  a  letter  had  been  addressed  by  the  defendant  to  a  Mrs.  W.,  contain- 
ing an  acknowledgment  of  a  debt,  it  was  hdd  that  evidence  was  admissible  to 
show  that  Mrs.  8.,  the  defendant,  was  known  as  Mrs.  W.,  and  also  for  the 
purpose  of  identifying  the  debt  to  which  the  acknowledgment  referred.^) 
Where  a  deed  stated  that  the  property  was  sold  "  subject  to  the  payment  of  «U 
taxes,  rates,  charges,  assessments  leviable  or  chargeable,"  leaving  the  que^JM 
open  to  what  the  taxes,  etc.,  were  which  were  "  leviable  and  chargeable,"  >* 
was  hdd  that  extrinsic  evidence  of  that  was  admissible,  for  it  neither  contn- 
dicted  nor  varied  the  terms  of  the  deed,  but  explained  the  sense  in  which  the 
parties  understood  the  words  of  the  deed,  which,  taken  by  themselves,  were 


(1)    Srttmutty    SoorjttmoMy    t.     Dtitalmnioo  2  I.  A.,  266,  260  (187S).     Act  X  of    IMS.  •■  ^ 

Uulliek,  6  Moore's  Ind.  A.,  626  [cited    in  Mat-  A*   to   CTidence    of   sarroanding  cieonrt"**' 

hum  Vat  t.  BhiWian,  19  A.,  19  (1896).     See  sUo  aee  mte.  oaies  cited  in  Introd.  to  Ch.  VL 
Btti  Makartmi  r.  ColUetor  oi  Etawak.  7  A  ,  198,  (2)  Omak  ClmniTa  T.    Safmm.  S  B.  I.  *- 


209  (1894) :  AtMscoram  Morarji  v.  Kalidas  Kation-       633  (1869) ;  see  Valmmprndtukeni 
j  i,  18  B..  631  (1894) ;  cited  ante,  in  Introd.  to  Ch.       Ciomiaren,  5  Mad.  H.  a  R..  320  (1(70). 
VI.     J/ii««iMin(  BhatbuUi  v.  Chomlty  BholaniUk, 
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capable  of  explanation.(I)  In  cases  where  the  question  is  whether  a  lease  to  a 
person  named  in  it  is  perpetual,  t.e.,  whether  it  is  to  him  and  his  heirs,  evidence 
as  to  the  surrounding  circumstances  is  admissible  because  it  explains  what, 
standing  alone,  is  capable  of  explanation,  whether  a  grant  to  a  person  is  a 
grant  to  him  alone,  or  to  him  and  his  heiirs.  The  mere  facts  that  words  of 
inheritance  do  not  occur  in  a  lease  does  not  make  it  the  less  a  permanent  lease, 
if  from  the  language  of  the  document,  taken  as  a  whole,  the  object  of  the  lease, 
and  other  surrounding  circumstances,  such  as  the  conduct  of  the  parties,  it 
appears  that  their  intention  was  that  it  should  operate  as  a  lease  in  perpe- 
tuity.(2) 

The  short  exposition  of  the  whole  matter  is,  that  the  knowledge  of  the 
external  circumstances  of  which  their  proof  puts  the  Court  in  possession, 
places  the  Judge  in  the  position  of  the  donor,  settlor,  or  other  party  to  the 
instrument ;  and  it  is  upon  the  survey  which  that  position  affords  him,  he  exer- 
cises the  office  of  an  expositor.(3)  In  a  recent  English  decision  to  prove  that 
the  word  "  securities  "  had  been  used  by  a  testator  in  the  sense  of  "invest- 
ments ' '  and  stock  and  shares  in  railway  and  other  companies.  Yaughan 
Williams,  L.  J.,  allowed  independent  evidence  to  be  given  and  observed  as 
follows : — "  I  think  that  evidence  is  admissible  to  show  that  expressions  used 
in  the  will  had  acquired  an  appropriate  meaning,  either  generally,  or  by  local 
usage,  or  amongst  particular  classes,  and  that,  where  any  doubt  arises  upon 
the  true  sense  and  meaning  of  the  words  themselves  or  any  difficulty  as  to 
their  application  under  surrounding  circumstances  the  sense  and  meaning  of 
the  language  may  be  investigated  and  ascertained  by  evidence  dehors  the 
instrument  itself ;  for  both  reason  and  common  sense  agree  that  by  no  other 
means  can  the  language  of  the  instrument  be  made  to  speak  the  real  mind  of 
the  party."(4) 

03.  When  the  language  used  in  a  document   is,  on  its  JJS^g^J, 
face,     ambiguous     or    defective,(5)   evidence   may    not    beto«xirtgto 
given(6)  of  facts  which  would  show  its    meaning  or  supply  Mnburoona 

its  defects.  o<mm*n  . 

Itttutratiotu, 

(a)  A  agrees,  in  writing,  to  sell  a  hone  to  B  for  Ka.  1,000  or  Ra.  1,500. 

BTidence  cannot  be  given  to  show  which  price  was  to  be  glTen. 
(6)  A  deed  contains  blanks. 

Eyidence  cannot  be  given  of  facts  which  would  show  how  they  were  meant  to  be 
fiUed. 

Principle. — The  main  principle  on  which  the  rule  is  founded  b  that  the 
intention  of  parties  should  be  construed,  not  by  vague  evidence  of  their  inten- 
tions, independently  of  the  expressions  which  they  have  thought  fit  to  use,  but 
expressions  themselves.     If  extrinsic  evidence  were   admissible   in   the  case 


(1)  Dmioba  r.  ColUclcr  of  Bombay,  2S  B.,  7U,  deed  lost  in  oonsequenoe  of  the  psHs  on  whioh 
751  (1901).  they  were  written  hsving  been  eaten  by  insects. 

(2)  Babu  r.SUaram,  3  Bom.  L.  R.,  768  (1901).  But  in  thi«  case  the  parol  evidence  was  not  ad- 

(3)  GoodeTe,  St.,  309.  mitted  to  explain  the  docament,   bat  merely  to 


(4)  Mofiter  t.  Jtsyner,  1  Ch.,  176:  (1904),  and  show  what  the  document  expressed  ;  the 
•ee  s.  98,  foM.  role  which  allows  secondary  cTidrnce  of  a  dooo. 

(5)  With  reference  to  the  term  "  defective "  in  ment  entirely  destroyed,  admits  evidence  to 
this  aeetioa,  Norton,  Ev.,  278,  refers  to  tlie  esse  supply  parts  wanting  by  reason  of  partial  destrao- 
<(  BemMet  Loii  v.  Dulloo  Sircar,  Harsh.  620  tion. 

(1863),  in  which  it  was  held  that  parol  evidence  (8)  In  Harkby.  Ev.,  74,  it  is  said  :  "  This  seo. 

i  s  ptopsily  admissible  to  supply  words  in  an  old  tion  can  only  apply  where  a  writing  is  required 
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of  patent  ambiguities,  it  would  be  tantamount  to  pennitting  wills  to  be 
made  verbally  and  would  also  be  a  violation  of  the  principles,  that,  where  a 
contract,  or  other  substantial  matter  of  issae,  has  been  reduced  to  writing,  that 
writing  is  the  only  admissible  proof  of  such  contract  or  tran8action8.(l)  In 
the  cases  governed  by  this  section  the  instroment  fails  for  want  of  adequate 
expression.  It  is  the  province  of  the  Court  to  interpret  and  not  to  make  instru- 
ments for  parties.  It  will  construe  the  expressions  the  parties  have  themselvn 
furnished,  but  will  not  supply  others.  And  though  evidence  may  be  given  to 
explain,  it  is  inadmissible  for  the  purpose  of  adding  to  the  document.  And 
see  Notes,  fost. 

8.  3  ("  Doeumtnl.")  ».  3  ("  Fact.") 

s.  3  ("  BvUltnet.")  M.  9S— 97  ("  LatmU  amMgvmtB.") 

Btepb.  Diff.,  Art.  91  ;  Wi^ram  on  Bxtrinrio  Evidence ;  Taylor,  Bt.,  H  1812,  193 : 
Wharton,  Ev.,  §}  966, 967 ; PhipMn,  Ev.,  Srd Ed.,  S39;  Roscoe, N.  P.  Et.,29-23  ; Norton, Et., 
278—281  ;  Powell,  St.,  473,  474 ;  Wood's  Practice  Evidence,  87-43  ;  Starike,  Bv.,  663 ; 
Orealey,  Br.,  279,  tt  ttq.  ;  Ooodeve,  Et.,  391  *t  tig.  ;  Brown  on  Parol  Evidence,  116—124  ; 
Thayer's  Oases  on  Evidence,  1021. 

OOMMBNTART. 

Patent  am-  '"  "^^^^  section  embodies  the  rule  with  regard  to  "  patent  ambiguities."  ai) 
Mamity  can  sections  95 — 97  relate  to  "latent  ambiguities."  Ambiguities  in  documents 
Sonplq^^'^''^.^'^  to  be  either  patent  or  latent,  the  former  arising  where  the  instrument 
trt^o  on  its  face  is  unintelligible,  as  where  in  a  will  the  name  of  a  legatee  is  left 

wholly  blank,  the  latter  arising  where  the  words  of  the  instrument  are  clear, 
but  their  application  to  the  circumstances  is  doubtful,  as  where  a  legacy  is 
given  to  "my  niece  Jane,"  the  testator  having  two  nieces  of  that  name.  The 
admission  of  extrinsic  evidence  to  explain  ambiguities,  is  confined  to  such  as 
are  latent.  A  patent  ambiguity,  or  one  in  which  the  imperfection  of  the  writing 
is  so  obvious  that  the  idea  that  it  was  intended  cannot  be  absolutely  excluded, 
cannot  be  explained  by  parol.  A  patent  ambiguity  may  exist  either  in  the 
want  of  adequate  artificiality  in  the  composition  or  in  the  omission  of  some- 
thing requisite  to  give  operation  to  the  document.  The  section  thus  applies 
to  cases  (a)  in  which  either  no  meaning  at  all  has  been  expressed,  the  sentence 
having  been  left  unfinished  [see  Illustration  (6)  ],  or  (b)  where,  though  the 
language  is  intelligible,  it  is  such  as  to  give  rise  to  an  obvious  uncertainty  of 
meaning  {see  Illustration  (a)  ].(2)  A  patent  ambiguity  arises  from  the  writer's 
own  incapacity  either  of  perception  or  explanation,  and  exhibits  itself  on  the 
face  of  the  writing.  His  meaning  in  a  particular  relation  he  fails  to  exhibit, 
and  the  writing  shows  the  failure.  A  patent  ambiguity  is  subjective,  that  is 
to  say,  an  ambiguity  in  the  mind  of  the  writer  himself :  while  a  latent  ambi- 
guity is  objective,  that  is  to  say,  an  ambiguity  in  the  thing  he  describes.  A 
writer's  mind  may  be  ambiguous  for  several  reasons.  He  may  have  no  idea  on 
the  topic  on  which  he  writes  ;  if  so,  it  is  inadmissible  to  prove  that  he  had  an  idea 
which  would  be  to  contradict  the  writing  itself,  and  which  would  make  him 
■ay  what  he  did  not  intend  to  say.  Or  a  writing  may  be  ambiguous  because 
the  writer  intends  it  to  be  so  as  where  a  testator  left  his  estate  to  his  '  heir-at- 
law.'  In  such  case  extrinsic  evidence  of  his  intention  is  inadmissible,  as  it 
would  frustrate  his  real  intention  which  was  to  have  the  question  of  heirship 

by    law.     If  no    writing    ia    required   by    law,  Ooodeve,  Ev.,  3B1,  392 ;  thongh  this  tectjeo  does 

and  If  the  writing  is  to  incomplete  that  its  mean-  not  afleot  the  provisions  of  the  Soooewion  Aot 

faig  cannot  be  asoertsined  (which  is.  1  suppose,  (s.  100,  pott),  the  rule  thereunder  (sec  a.  08)  is  the 

the  case  contemplated),  it  may    be    disregard-  same  as  that  enacted  by  this  section.   As  to  agree- 

ed  or  used  as  an   admission,  and  oral  evidence  mente  void  for    uncertainty,    ses    Cotitiact  Ast, 

given."  ■.  29. 
(1)  Starkie,  Ev.,  p.  463,  Powell,  Ev.,  p.  473;  (2)  Goodeve,  Ev.,  3»1 ;  Ciumiii«ham.  Ev..28i. 
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detennined  not  by  himself  but  by  the  Court.(l)  Or  a  document  may  be  ambi- 
guous for  want  of  adequate  artificiality  in  the  composition.  So  where  certain  per- 
sons describing;  themselves  as  residents  of  Jarao  Bas  Mohan  had  given  a  bond 
for  the  payment  of  money  in  which  as  collateral  security  they  had  pledged 
"  their  property  with  all  the  rights  and  interests,  it  was  held  that  the  hypothe- 
cation in  the  bond  was  of  too  general  a  nature  to  admit  of  a  decree  being  given 
against  any  particular  property  of  the  defendants,  and  the  language  of  the 
deed  being  ambiguous,  no  evidence  could  be  given  to  make  it  certain.(2)  On 
the  other  hand,  a  latent  or  objective  ambiguity  is  an  ambiguity,  not  in  the 
writer's  mind,  which  it  is  not  the  business  of  the  Court  to  clear,  but  in  the  thing 
described,  which  it  is  the  business  of  the  Court  to  discover  and  distinguish  so 
as  to  carry  out  the  writer's  intent.  Hence  parol  evidence  is  admissible  to  solve 
such  an  ambiguity.  A  latent  ambiguity,  as  it  is  solely  raised  by  extrinsic  evi- 
dence, is  allowed  to  be  removed  by  the  same  means.  (3) 

A  good  test  of  the  difference  between  the  two  forms  of  ambiguities  is  to  put 
the  instrument  into  the  hands  of  an  ordinarily  intelligent  educated  person. 
If  on  perusal  he  sees  no  ambiguity,  but  there  is  nevertheless  an  uncertainty  as  to 
its  application,  the  ambiguity  is  latent ;  if  he  detects  an  ambiguity  from  merely 
reading  the  instrument,  it  is  patent.  '  Thus  in  Illustration  (b)  to  this  section,  the 
blanks  would  be  patent  ambiguities,  and  they  could  not  be  filled  in  by  parol  testi- 
mony as  to  the  intention  of  the  parties  or  the  like.  In  the  Illustration  to  section 
95,  no  one  could  detect  any  ambiguity  from  merely  reading  the  instrument. 
The  ambiguity  does  not  conoist  in  the  language,  but  is  introduced  by  extrinsic 
circumstances,  and  the  maxim  is  quod  ex.  facto  oritur  ambiguum  verificatione  facti 
toUUur.(i)  The  distinction  has  prevailed  since  the  time  of  Lord  Bacon  who 
says  :  ' '  There  be  two  sorts  of  ambiguities  of  words,  the  one  is  amhiguitas  •patens, 
and  the  other  kUens.  Pattms  is  that  which  appears  to  be  ambiguous  upon  the 
deed  or  instrument :  lalens  is  that  which  seemeth  (certain  and  without  ambiguity, 
for  anything  that  appearnth  upon  the  deed  or  instrument :  but  there  is  some 
collateral  matter  out  of  the  deed  that  breedeth  the  ambiguity.  Ambiguitas 
patent  never  holpen  by  averment,  and  the  reason  is,  because  the  law  will  not 
couple  and  mingle  matter  of  speciality,  which  is  of  the  higher  account,  with 
matter  of  averment,  which  is  of  inferior  account  of  law  ;  for  tiiat  were  to  make 
all  deeds  hollow  and  subject  to  averments  ;  and  so,  in  efiect,  that  to  pass  with- 
out deed,  which  the  law  appointeth  shall  not  pass  but  by  deed.  Therefore,  if  a 
man  give  land  to  J  D  and  J  S  et  hceredibus,  and  do  not  limit  to  whether  of  their 
heir8,Mt  shall  not  be  supplied  by  averment  to  whether  of  them  the  intention  was 
Itbat)  the  inheritance  should  be  limited."  "But  \t  it  he  atnbiguitas  latens, 
tben  otherwise  it  is  ;  as  if  I  grant  my  manor  of  S  to  J  F  and  his  heirs,  here 
appearethnoambitniityat  all.  But  if  the  truth  be,  that  I  have  the  manors 
both  of  SoTrth  S  and  North  S,  this  ambiguity  is  matter  in  fact  and,  therefore, 
it  shall  be  holpen  by  averment,  whether  of  them  it  was,  that  the  party  intended 
should  pass." 

The  above  distinction  which,  as  already  observed,  was  originally  taken  by 
Lord  Bacon,  was  so  taken  with  reference  to  pleading  upon  instruments  under 
spal,  and  cannot,  it  has  been  said,(5)  be  relied  on  as  a  test  of  the  admissibility 

(1)  8a  Mithoritim  cited  in  mMe,  pott.  wu  the  smne  prior  to  this  Act :  Ham  LocMui  t. 

(2)  Deojit  V.  Pilamber,  1  A.,  275  (1876).  Onnopoorna  Douee,  7  W.  R.,    144  (1867)  [where 

(3)  Wharton,  Et.,  ^  956,  957.  Ste  also  there  is  a  latent  ambiguity  in  the  wording,  parol 
Taylcr,  Et.,  {]  1212, 1213 ;  Phipaon,  Et.,  Srd  Ed.,  endenoe  is  admissible  to  explain  itj.  Vmeth 
640;  R4iwae,  N.  P.  Et.,  29—33  ;  in  which  a  large  OhHu^er  v.  Sageman,  5  B.  L.  R.,  633,  634 
namber  ot  patent  and  latent  ambiguities  will  be  (1869). 

(oond  collected  ;  Wigram  on  Extrinsic  Eridence ;  (4)  Norton,  Et.,  279. 

Steph.    Dig.,    Art.    91 ;  Powell,    Et.,   473,   474 ;  (5)  Phipson,  Ev.,  3rd  Ed.,  640  and  criticisms 

Wood's  Practice  ETidenoe ;  37 — 43;  tiresley,  Et..  collected   in   Browne  on  Parol  Eridenoe,  p.  117, 

*7»,  H  sej. ;  Ooodere,  Et.,  391,  «  «j.    The  rule  H  ttq. 
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of  evidence  in  the  present  connection,  for  there  have  been  caaea  of  patent  ambi- 
guity in  the  sense  aboveraentioned,  in  which  evidence  has  been  admitted  in  ex- 
planation thereof.  "It  is  true  that  a  complete  blank  cannot  be  filled  ap  by 
parol  testimony,  however  strong.  Thus  a  legacy  to  Mr.  —  cannot  have  any 
effect  given  to  it ;( 1)  nor  a  legacy  to  Lady. — (2)  But  if  there  are  any  words  to  irAtdl 
a  reagonahle  meaning  may  be  attached,  parol  evidence  may  be  restorted  to,  to  shew 
what  that  meaning  is.  Thus  a  legacy  to  a  person  described  by  an  initial  as  t« 
'  Mrit.  C.,'  admits  explanation  as  by  shewing  that  the  testator  was  accustomed 
to  speak  of  a  particular  person  by  the  initial  of  her  name.(3)  And  when  a  blank 
was  left  for  the  Christian  name,  parol  evidence  has  been  admitted,(4)  to  shew  who 
was  intended. "(5)  And  so  also  when  the  deceased,  by  his  will,  appointed  c«- 
tain  executors,  and  amongst  others  "  Perceival — of  Brighton,  the  father ;  " 
the  Court  admitted  evidence  of  the  circumstances  under  which  the  deceased 
made  his  will,  and  of  the  persons  about  him,  in  order  to  satisfy  itself  who  was 
meant  by  the  imperfect  description  of  the  executor  contained  therein. (6) 
The  cases  in  which  evidence  will  be  admitted  is  clearly  denoted  in  the  case 
of  In  the  Goods  of  De  Jtosaz  (cited  supra),  and  in  the  statement  of  this  rule  by  Sir 
J.  Stephen  in  his  Dige8t.(7)  viz.,  ' '  if  the  words  of  a  document  are  so  defective 
or  ambiguous  as  to  be  unmeaning,  no  evidence  ctwa  be  given  to  show  what  the 
author  of  the  document  intend^  to  say.  In  the  last  solution  Lord  Bacon'* 
famous  and  much  vexed  maxim  has  been  said  to  amount  to  no  more  than  this, 
that  an  incurable  ambiguity  (which  is  very  rare)  is  fatal.(8) 

The  principles  upon  which  evidence  is  in  this  connection  both  admitted  and 
rejected  is  explained  in  Starkie  on  Evidence  (p.  653),  as  follows  : — "  By  patent 
ambiguity  must  be  understood  an  ambiguity  irUterent  in  the  words,  and  ineap- 
ahle  of  being  dispdled,  either  by  any  legal  rules  of  construction  applied  to  the 
instrument  itself,  or  by  evidence  showing  that  terms  in  themselves  unmeaning 
or  unintelligible,  are  capable  of  receiving  a  known  conventional  meaning. 
The  great  principle  on  which  the  rule  is  founded  is  that  the  intention  of  parties 
should  be  construed,  not  by  vague  evidence  of  their  intentions  independently  of 
the  expressions  which  they  have  thought  fit  to  use,  but  by  the  expressions  them- 
selves. Now,  those  expressions  which  are  incapable  of  any  legal  constraction 
and  interpretation  by  the  rules  of  art,  are  either  so  because  they  are  in  them- 
selves unintelligible  or  because  being  intelligible  they  exhibit  a  plain  and  obvious 
uncertainty.  In  the  first  instance,  the  case  admits  of  two  varieties  ;  the  t«rms. 
though  at  first  sight  unintelligible,  may  yet  be  capable  of  having  a  meaning 
annexed  to  them  by  extrinsic  evidence,  just  as  if  they  were  written  in  a  foreign 
language,  as  when  mercantile  terms  are  used  which  amongst  mercantile  men 
bear  a  distinct  and  definite  meaning,  although  others  do  not  comprehend  them ; 

(1)  Baylit  v.  AUornef-Oeneml,  2    .Atk..    239.  (3)  AbhoU  t.  JtfoMte,  3  Ve*.,  143:  Ctagl&m  t. 
S»  Re  .Vaniyff,  2  Ch.,  4SI,  C.  A.  (I8»7.)                    Lord  SugeiH,  13  M.  *  W.,  207. 

(2)  tfiiii*   V.    Hort,  3   Bro.   C.   C,   311.     The  (4)  Price  v.  Pafe,  *  V«».,  WO. 

province  of  the  Court  is  to  interpret,  not  to  make.  (S)  Per  Sir  J.  Hannen  :  In  the  Go«^8  of  Or 

It  in  to  cmuinu  the  expreasiona  the  parties  have  Romt,  U  R.,  2  P.  D.,  60,  49. 

theinaelveafumiahed,  not  to  mippiy  others.     Were  (6)  In  the  goods  of  De  Jtoanx,  rapra.      So  alao 

the  Court  by  the  proeem  of  construction  to  inaert  evidenoe  was  admitted   when  the  Itgatee  w» 


in  the  blank  the  person,  property  or  thing  omitted  merely  referred  to  by  a  teem  of 
as  if  it  were  to  say  who  was  the  lady— this  would  (5«Uii»it  v.  SMitan,  I.  K.,  4  Eq.,  4W),  . 
be  to  tupply,  not  to  inltrprel ;  and  though  the  Phipaon,  Ev.,  3rd  Ed.,  hV>.  And  whece  •  does- 
law  admits  evidence  to  explain,  it  excludes  that  ment  which  began  '•  I,  A  *  B,"  mt  ciiciwd  "C 
which  would  only  be  to  add  to  a  document :  />,"  the  ambiguity  apparent  on  tlie  ittc«  of  Um 
Ooodeve,  Ev.,  302.  As  the  language  expreases  no  writing  waa  allowed  to  be  eiplaioed  by  paral ; 
definite  meaning  if  evidenoe  were  allowed  to  be  5«iiim«r«  v.  Jfoorkoiw,  13  Q.  B.  D.,  I8S. 
given  as  to  what  the  intention  of  the  peraon  uaing  (7)  Art.  91,  cited  with  approval  in  Wlurtoa*! 
it  was,  the  effect  would  be,  not  to  interpret  words,  Ev.,  {  986. 

but  to  conjecture  as  to  intention,  and  that  this  (8)  Browne,  op.  cit,   123,  and    ««   Thayw's 

wition  forbids.     Cunningham,  Ev.,  270.  cases  on  Evidence,  1081. 
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the  terms  used,  may,  on  the  other  hand,  be  capable  of  no  distinct  and  definite 
interpretation.  Now  it  is  evident  that  to  give  effect  to  an  instrument,  the  terms 
of  which,  though  apparently  ambiguous,  are  capable  of  having  a  distinct  and 
definite  meaning  annexed  to  them,  is  no  violation  of  the  general  principle  ;  for 
in  such  a  case  effect  is  given,  not  to  any  loose  conjecture  as  to  the  intent  and 
meaning  of  the  party,  but  to  the  expressed  meaning,  and  that,  on  the  other 
hand,  where  either  the  terms  used  are  incapable  of  any  certain  and  definite 
meaning,  or,  being  in  themselves  intelligible,  exhibit  a  plain  and  obvious 
uncertainty,  and  are  equally  capable  of  different  applications,  to  give  an  effect 
to  them  by  extrinsic  evidence  as  to  the  intention  of  the  party,  would  be  to 
make  the  supposed  intention  operate  independently  of  any  definite  expression 
of  such  intention.  By  patent  ambiguity,  therefore,  must  be  understood  an 
inherent  ambiguity,  which  cannot  be  removed  either  by  the  ordinary  rules  of  legal 
construction  or  by  the  application  of  extrinsic  and  explanatory  evidence, 
showing  that  expressions,  primd  facie  unintelligible,  are  yet  capable  of  convey- 
ing a  certain  and  definite  meaning.  " 

And  Sir  W.Grant  in  Colpoys  v.  Cdpoy8,{l)  says: — "In  the  case  of  a 
patent  ambiguity, — ^that  is,  one  appearing  on  the  face  of  the  instrument, — is 
a  general  rule,  a  reference  to  matter  dehors  the  instrument  is  forbidden.  It 
must,  if  possible,  be  removed  by  construction,  and  not  by  averment.  But  in 
many  cases  this  is  impracticable  :  where  terms  used  are  wholly  indefinite 
and  equivocal,  and  carry  on  the  face  of  them  no  certain  or  e.xplicit  meaning, 
and  the  instrument  furnishes  no  materials  by  which  the  ambiguity  thus  arising 
can  be  removed,  if  in  such  cases  the  Court  were  to  reject  the  only  mode  by 
which  the  meaning  could  be  ascertained,  viz.,  the  resort  to  extrinsic  circum- 
stances, the  instrument  must  become  inoperative  and  void.  As  a  minor  evil, 
therefore,  common  sense  and  the  law  of  England  (which  are  seldom  at  variance) 
warrant  the  departure  from  the  general  rule,  and  call  in  the  light  of  extrinsic 
evidence.  The  books  are  full  of  instances  sanctioned  by  the  highest  authorities 
both  in  law  and  equity.  When  the  person  or  the  thing  is  designated,  on  the 
face  of  the  instrument  by  terms  imperfect  and  equivocal,  admitting  either  of 
no  meaning  at  all  by  themselves,  or  of  a  variety  of  different  meanings,  referring 
tacitly  or  expressly  for  the  ascertainment  and  completion  of  the  meaning  to 
extrinsic  circumstances,  it  has  never  been  considered  an  objection  to  the  reception 
of  the  evidence  of  those  circumstances  that  the  ambiguity  was  -patent,  manifested 
on  the  face  of  the  instrument.  When  a  legacy  is  given  to  a  man  by  his  surname 
and  the  Christian  name  is  not  mentioned,  is  not  that  a  patent  ambiguity  ? 
Yet  it  is  decided  that  evidence  is  admissible.  So,  where  there  is  a  gift  of  the 
testator's  stock  that  is  ambiguous  it  has  different  meanings  when  used  by  a 
farmer  and  a  merchant.  So,  with  a  bequest  of  jewels,  if  by  a  nobleman,  it  would 
pass  all ;  but  if  by  a  jeweller,  it  would  not  pass  those  that  he  had  in  his  shop. 
Thus,  the  same  expressions  may  vary  in  meaning  according  to  the  circum- 
stances of  the  testator.  " 

A  document  is  not  patently  ambiguous  because  it  is  uninteUigible  to  an  un-  <-AmbigQ- 
instructed  person,  as  to  one  uninstructed  in  technical  terms  of  art  or  science,  ou«  or  defec- 
local  peculiarity,  obsolete  meaning  and  the  like.    In  such  cases  parol  evidence  is    ^*' 
always  admissible  to  ascertain  the  meaning  of  the  terms  used  (see  section  98, 
■post).     A  document  is  ambiguous  only,  if  found  to  be  of   uncertain  meaning 
when  persons  of  competent  skill  and  information  are  unable  to  interpret  it.(2)  So 
also  a  distinction  must  be  drawn  between  inaccuracy  of  expression  and  ambigu- 
ity.    Language  may  be  inaccurate  without  being  ambiguous,  and  it  may  be  am- 
biguous although  perfectly  accurate.     If,  for  instance,  a  testator  having  only  one 
house,  a  lea8ehol(^  devises  it  as  his  freehold  house ;  the  language  is  inaccurate 
but   not   ambiguous.     If,   however,    a  testator    were  to  devise  an   estate  "  to 

(I)  Jacob,  463.  (2)  Norton,    Ev.,  280;  \Vigr»m  on  Kxtrinsic  Evidence,  105. 
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J  B,  of  Dale,  the  son  of  T,  "  and  there  were  two  persons  to  whom  the  entire 
description  accurately  applied,  this  description  though  accurate,  would  be 
ambiguous.  It  is  obvious  therefore  that  the  whole  of  that  class  of  cases  in  which 
an  inaccurate  description  is  found  to  be  sufficient  merely  by  the  rejection  of 
words  of  surplusage  are  cases  in  which  no  ambiguity  really  exists.  The 
meaning  is  certain  notwithstanding  the  inaccuracy  of  the  testator's  language.(l) 

Wills.  Nothing  in  this  Chapter  is  to  a^ect  the  provisions  of  the  Indian  Succession 

Act  as  to  the  construction  of  Wills.(2)  The  rule,  however,  under  that  Act  is 
the  same  as  that  enacted  by  this  section,  for  where  there  is  an  ambiguity  or 
deficiency  on  the  face  of  the  will  no  extrinsic  evidence  as  to  the  intentions  of  the 
testator  will  be  admitted.(3)  Where,  however,  any  word  material  to  the 
full  expression  of  the  meaning  has  been  omitted,  it  may  be  supplied  by  the 
context.  So  if  a  testator  gives  a  legacy  of  "five  hundred"  to  his  daughter 
A,  and  a  legacy  of  "  five  hundred  rupees  "  to  his  daughter  5  ;  ^  will  take  a 
legacy  of  five  hundred  rupee8.(4) 

HxoiuBion  94.  When  language  used  in  a  document,  is  plain  in  itself^ 

LtaiiMtap-  and  when  it  applies  accurately  to  existing  facts,  evidence 
Sooomratto  may  not  be  given  to  show  that  it  was  not  meant  to  apply  to 
facts.  such  facts. 


lUuHration. 

A  sells  to  B,  by  deed,  'my  estate  at  Rampur  containing  100  bighas.'  A  has  an  estate  at 
Ktunpur  containing  100  bighas.  Evidence  may  not  be  given  of  tiie  fact  that  the  estate  meant 
to  be  sold  was  one  situated  at  a  different  place  and  of  a  different  size. 


Principle. — See  Note,  post. 

s.  3  ("Doeuitttnt.")  s.  3  ("Faet.") 

Norton,  Bv.,281 ;  Field,  Ev.,  43S  ;  Ouningham,  Ev.,  236. 


8.  3  {"BtMnttT) 


Plain  lan- 

snagre 

aooorataly 

applyloR 

to  exlBtlz 

facts. 


UK 


OOMMBNTART. 

Not  only  must  a  document  be  produced  to  prove  its  own  contents  or  the 
disposition  or  other  fact,  which  is  its  subject-matter,  but  when  so  produced  the 
document  must  be  allowed  to  speak  for  itself.  This  section  expresses  the  rule  of 
English  law  that  where  the  words  of  a  document  are  free  from  ambiguity  and 
external  circumstances  do  not  create  any  doubt  or  difliculty  as  to  the  proper 
application  of  the  words  the  document  is  to  be  construed  according  to  the 
plain  common  meaning  of  the  words,  and  that  in  such  case,  extrinsic  evidence  for 
the  purpose  of  explaining  the  document  according  to  the  supposed  intention  o( 
the  parties  is  inadmissible.  (5)  Where  the  terms  of  a  document  are  plain  and 
unambiguous,  the  intention  of  the  parties  to  it  should  be  collected  from  the 


(1)  Wigrani  on  Extrinsic  Evidence  cited  in 
Norton,  Ev.,  281. 

(2)  100,  pott. 

(3)  Act  X  of  1SS5  (Indian  Succession),  s.  68. 

(4)  lb.,  B.  64. 

(6)  Short  V.  IFtlwn,  6  Scott,  N.  R.,  958,  1037  ; 
Cunningham,  Ev.,  265 ;  Ram  Loekun  v.  Vntio- 
poorna  Dottet,  7  W.  R.,  144  (1867):  [Extrinsic 
evidence  is  not  admissible  Xo  alter  a  written  con- 
tract, or  where  the  nording  of  the  document  is 
perfectly  clear,  to  show  that  its  meaning  is  differ- 
ent from  what  its  words  import;  the  same  rule 
is  laid  down  by  Wood,  V.  C,  as  to  wills— "When 


any  subject  is  discovered  which  not  only  is  with- 
in the  words  of  the  instruntent,  aetwcdmg  u> 
their  natural  oonstraction.  hot  exhausts  tk 
whole  of  thMe  words,  then  the  investigitios 
must  stop.  Tou  are  boond  to  take  the  infr- 
pretation  which  entirely  exhausts  the  whste  «< 
the  series  of  expressions  nsed  by  the  teststsr 
and  are  not  permitted  to  go  any  farther." 
WO*  V.  Byiig,  I  K.  *  3.,  59a  The  role  whj* 
is  enacted  by  this  section  has  been  more  reeeutly 
alBrmed  by  the  Honse  rf  Lords  in  A'ofrt  <s^»» 
Baitway  v.  HoMint*  (I WO),  L.  R,  A.  a 
260. 
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language  of  the  document  itself  without  the  aid  of  surrounding  circumstances.(l) 
The  true  construction  of  an  agreement  depends  upon  the  ordinary  meaning  of 
the  words  used,  and,  if  those  words  are  plain  and  unambiguous,  it  is  clear  that 
they  cannot  be  explained  away  by  extrinsic  evidence  and  still  less  by  mere 
reasoning  from  probabilitie3.(2)  Extrinsic  evidence  is  admissible  only  to 
explain  a  document,  but  not  to  contradict  it.  In  the  case,  the  subject  of  the 
section,  no  exflanation  is  necessary.  There  is  here  evidently  no  patent 
ambiguity  ;  for  by  the  terms  of  the  section  the  language  used  in  the  document 
is  "  plain  in  itself ;  "  and  there  is  as  evidently  no  latent  ambiguity,  for  the 
language  used  in  the  document  ' '  applies  accurately  to  existing  facts. ' '  It 
follows,  therefore,  that  there  is  no  ground  for  the  admission  of  explanatory 
extrinsic  evidence.  On  the  other  hand,  the  admission  of  evidence  to  show 
that  the  language  was  not  meant  to  apply  to  existing  facts  would  be  in  effect  to 
contradict  the  express  provisions  of  the  document.(3)  The  same  rule  applies 
with  regard  to  construction  simply.  A  deed  must  be  construed  according  to  the 
plain  ordinary  meaning  of  its  terms  ;  and  words  may  not  be  imported  into  it, 
from  any  conjectural  view  of  its  intention  which  would  have  the  effect  of 
materially  changing  the  nature  of  the  estate  thereby  created.(4)  This  section 
is  a  qualification  of  the  rule  contained  in  section  92,  sixth  Proviso(5). 

95.  When  language  is  used  in  a  document  is  plain  in  svidenoe  aa 
itself,  but  is  unmeaning  in  reference  to  existing  facts,  evi-anmMuSlSs* 
deuce  may  be  given  to  show  that  it  was  used  in  a  peculiar  to  existing* 
sense.  ****"' 

lUuttraUon. 

A  mUs  to  B,  by  deed,  'my  houae  in  Calontta.' 
A  had  no  house  in  Oalootta,  bnt  it  appears  that  he  had  a  bouse  at  Howrah,  of  which 

B  had  been  in  poasenion  since  the  exeoation  of  the  deed. 
These  fa«ts  may  be  proved  to  show  that  the  deed  related  to  the  house  at  Howrah. 

96.  When  the  facts  are  such  that  the   language  used  g^^jSi.** 
might  have  been  meant  to  apply  to  any  one,    and  could  nottionoftaa- 
have  been  meant  to  apply  to  more  than  one,  of  several  persons  which  can 
or  things,  evidence  may  be  given  of  facts  which  show  which  only  or 

of  those  persons  or  things  it  was  intended  to  apply  to.  SSreoSs. 

murtrations. 

(a)  A  agrees  to  sell  to  B,  tor  Ks.  1,000,  'my  white  horse.'    A  has  two  white  horses. 

Bvidence  may  be  given  of  facts  which  show  which  of  them  was  meant. 
(6)  A  acrrees  to  company  B  to  Haidarabad. 

Bndenoe  may  be  given  of  facts  showing  whether  Haidarabad  in  the  Dekkhan  or 
Haidarabad  in  Sindh  was  meant. 

97.  When  the  language  used  applies  partly  to  one  set  svidanoe  as 
of  existing  facts,  and  partly  to  another  set  of  existing  facts,  uon'cS'iiS'- 

flraacc0toon0 

.    oft'wo  sets 

of  facta,  to 

(1)  Babu  T.  Sitomm,  3Bom.  U  R.,  76S(190I);  (4)  Muntr.mat    BhaffimUi   v.    Chowir>)    Bkola-  nalthar  of 

m  however  note*  to  s.  98,  Ptov.  «  anU.  nalk,  2  i.  A.,  266  (1876).  whole  »W- 

(2)  Alagaiya    TmuskeUambala    y.     Saminada  (S)  Okellabhai  v.  NandHbhai,  21   B.,  336,  334  rectly  »p- 
PHlai,  I  VmA.    B.C.    R..    M4    (ISO);    Baioo  ( 1896),  in  which  oa«e  it  wan  held  th&t  the  language  ^**- 
BmAmUuM  v.  Banee    Koonwar,  W.    R.,     1864.  of  the  docnment  wai  not  so  plain  in  iUelf,  nor  did 

Aat  X,  RoUnp  22,  24.  it  apply  so  uonrately   to  existing  faots   as  to 

(3)  Norton,  Bv.,  281  ;  Field,  Er.,   498.  prevmt  evidence  being  given. 
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but  the  whole  of  it  does  not  apply  correctly  to  either,  evi- 
dence may  be  given  to  show  to  which  of  the  two  it  was 
meant  to  apply. 

JUvilratioH. 

A  af^rees  to  sell  to  B,  'my  land  at  X  in  the  occupation  of  Y.'  A  has  land  at  X,  bat  DOt  in 
the  oocupation  of  Y,  and  be  baa  land  in  the  occupation  of  r,  but  it  is  not  at  X. 
Evidence  may  be  (pven  of  facta  showing  which  he  meant  to  sell. 

Principle.— <See  Notes,  post. 


s.  3  {"Documtnt.") 


8.  3  (Faet.") 


s.  3  {"Xvldaei:  I 


Stepb.  Dig.,  Art.  91,  CIs.  (5-8),  pp.  170-174 :   Tkylor,  Bv.,  M  1-J02,  1200.  1209,  1215. 
1218—1226,1131;  Goodeve,  St.,  .395,  396 ;  Wigram's  Extrinsic  Evidence,  loe  ett.,  Thayer'i 
I  on  Evidence,  1014,  tl  i«q. 


lAtant  am- 
blsolty. 


BqulTOoa- 
tloD  ts.  96.) 


OOMIUONTABT. 

Latent  ambiguity  in  the  more  ordinary  application  arises  from  the  exidence 
of  facts  external  to  the  instrument ;  and  the  creation  by  these  facts  of  a  qvettion 
not  solved  by  the  document  iisdf.  A  latent  ambiguity  arises  when  the  words  of 
the  instrument  are  clear,  but  their  application  to  the  circumstances  is  donbtfol; 
here  the  ambiguity,  being  raised  solely  by  extrinsic  evidence,  is  allowed  to  be 
removed  by  the  same  mean8.(l)  In  strictness  of  definition  such  cases  as  thow 
in  which  peculiar  usage  may  aSord  a  construction  to  a  term  different  from  ite 
natural  one  (see  section  98,  jmst),  would  be  instances  of  latent  ambiguity,  since 
the  double  use  of  the  term  would  leave  it  open  to  the  doubt  in  which  of  its  two 
senses  it  were  to  be  taken.  It  is  not,  however,  to  this  class  of  cases  that  refer- 
ence is  now  made  ;  but  to  those  in  which  the  ambiguity  is  rather  that  of  descrip- 
tion, either  equivocal  itself  from  the  existence  of  two  subject-matters  or  two 
persons  both  falling  within  its  terms  (section  96),  or  imperfect  when  brou^t  to 
bear  on  any   given  person  or  thing(2)  (sections  94,  97). 

Section  94,  <mte,  provides  that  when  the  language  of  a  document  is  plain 
and  applies  acurately  to  existing  facts,  evidence  may  not  be  given  to  show  that 
it  was  not  meant  to  apply  to  such  facts.  The  present  section  (96)  so  far  modifies 
the  rule  as  to  provide  that  when  language  correctly  describes  two  sets  of 
circumstances  and  cannot  have  been  intended  to  apply  to  both,  evidence  may 
be  given  to  show  to  which  set  it  was  intended  to  apply.(S)  A^eie  « 
description  applies  equally  to  several  different  subjects,  an  "  equivocation" 
(which  is  a  form  of  latent  ambiguity)  arises,  and  extrinsic  evidence,  inclnding 
declarations  of  the  author  of  the  instrument,  is  admissible  to  identify  the 
subject  intended  ;(4)  provided  that  such  subject  cannot  be  identified  from  the 
instrument  itself  .(5)  This  proposition  has  been  held  to  apply  to  the  case  of  two 
persons  bearing  the  same  name  as  that  mentioned  in  the  document,  aithongh 
one  has  also  additional  names  not  mentioned  therein.(6)  In  the  lUuttrations 
appended  to  the  section  the  language  is  certain.  The  doubt  as  to  which  of  two 
similar  persons  or  things  the  language  applies  has  been  introduced  by^,  and 
may  therefore  be  removed  by,  extrinsio  evidence.     The  section  saye  evidwice 

(1)  Umeth  Clandrtt  v.    8at*maH,  fi  B.  L.  R.,       Chaitira  v.  Safeman,  S  B.  I..  R.,  S33,  «S4  (ISMX 
633,  634  (1869) ;  «.  c,  12  W.  R.,  0.  J.,  2. 

(2)  Goodeve,  Kv.,  396. 

(3)  Cuoningham,  Ev.,  276. 

(4)  Doe  V.  Bueoeb,  6  M.  ft  W  ■,  363 :  CItarltr  v. 
Charter,  L.B.,  7  H.  L.,  364 ;  Taylor,  Ev.,  H  1207  ; 
1208;  Doe    v.    Keedt,  2  M.  ft  W.,  129;  Ume»k       I).,  197. 


(6)    Doe  V.  Weetlake,  4  B.  ft  AhL,  87 : 
v.  CorbeU,  L.  R.,  16  Eq.,  fil5. 

(6)  BenneU    v.     MarAall,   2   K.    hi 
WMer  V.    Corbett,  L.  R.,  16   Eq.,  Sit ; 
Atten.  12  A.  ft  E.,  i«l  ;  In  re  Woinnam, 


.    740. 
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maj  be  given  of  "  facts,  "  a  term  which  will  include  statements.(l)  And  as 
slieadj  observed,  even  according  to  English  law,  declarations  of  intention  on 
the  part  of  the  author  of  the  instrument  are  admissible.  To  use  the  words  of 
Lord  Abinger,(2)  this  evidence  of  intention  can  properly  be  admitted  ' '  where 
the  meaning  of  the  testator's  words  is  neither  ambiguous  nor  obscure,  and 
where  the  devise  is  on  the  face  of  it  perfect  and  intelligible,  but,  from  some  of 
the  circumstances  admitted  in  proof,  an  ambiguity  arises,  as  to  which  of  the 
two  or  more  things,  or  which  of  the  two  or  more  persons  (each  answering  the 
words  in  the  will)  the  testator  intended  to  express.  Thus,  if  a  testator  devise 
his  manor  oiSto  A  B,  and  has  two  manors  of  North  S  and  South  S,  it  being 
clear  he  means  to  devise  one  only,  whereas  both  are  equally  denoted  by 
the  words  he  has  used,  in  that  case  there  is,  what  Lord  Bacon  calls,  '  an  equivo- 
cation, '  i.  e.,  the  words  equally  apply  to  either  manor,  and  evidence  of  previous 
intention  may  be  received  to  solve  this  latent  ambiguity,  for  the  intention  shows 
what  he  meant  to  do ;  and  when  you  know  that,  you  immediately  perceive  that 
be  has  done  it  by  the  general  words  he  has  used,  which,  in  their  ordinary  sense, 
may  properly  bear  that  construction. 

The  Indian  Succession  Act  embodies  the  same  rule  as  that  contained  in 
•ection  96  of  this  Act ;  enacting  that  when  the  words  of  a  will  are  unambiguous, 
but  it  is  found  by  extrinsic  evidence  that  they  admit  of  applications,  one  only 
of  which  can  have  been  intended  by  the  testator,  extrinsic  evidence  may  be  taken 
to  show  which  of  these  applications  was  intended.  (3)  Thus  a  man  having  two 
oonsinsof  the  name  of  Mary,  bequeaths  a  sum  of  money  to  "  his  cousin  Mary.  " 
It  appears  that  there  are  two  persons  each  answering  the  description  in  the  will. 
That  description,  therefore,  admits  of  two  applications,  only  one  of  which  can  have 
been  intended  by  the  testator.  Evidence  is  admissible  to  show  which  of  the  two 
applications  was  intended.  (4) 

As  section  96  deals  with  equivocal  descriptions,  so  sections  95,  97,  may  be  imperf»«t 
said  to  deal  with  imperfect  descriptions.  Both  of  the  latter  sections  refer  to  2S?S^?r?*°' 
latent  ambiguities.  Section  97  is  only  an  extension  and  application  of  the 
mle  laid  down  in  section  95.(5)  The  latter  section  formulates  the  general 
mle  with  regard  to  imperfect  descriptions  embodied  in  the  maxim  falsa 
iemon^atio  non  nocet  (a  false  description  does  not  vitiate  the  document),  while 
the  former  deals  with  a  particular  form  of  imperfect  description,  namely,  when 
such  description  -applies  to  a  double  and  not  to  a  single  set  of  facts.  There  may 
be  atougk  of  descrvption  in  the  instrument  to  have  indicated  some  specific  thing  as 
the  object  of  its  operation,  or  some  given  individual  as  the  objects  of  its  provi- 
sions ;  but  it  might  turn  out,  on  seeking  to  apply  the  instrument  to  its  sup- 
posed subject-matter  or  object,  that,  from  an  imperfection  of  description  there 
was  neither  subject  nor  object  in  exact  correspondence  with  it ;  so  that  it  would  be 
uncertain  on  what,  or  in  whose  favour,  the  instrument  was  designed  to  operate. 
Thus  where  in  the  case  of  a  devise  of  Trogue's  farm  "  in  the  occupation  of," 
the  testator  had  a  farm  called  Trogues,  but  a  portion  of  it  only  was  in  M's  occu- 
pation, the  farm  was  allowed  to  pass.  (6)  In  such  a  case  the  extrinsic  circum- 
stances create  the  uncertainty,  and  the  question  which  extrinsic  circumstances 
create,  extrinsic  evidence  is  admitted  to  clear  up.  The  distinction  is  clear  - 
between  clearing  up  an  ambiguity  and  creating  a  subject.  (7)  The  cases  under 
this  heading  are  (a)  where  a  description  is  partly  correct  and  partly  incorrect. 
(section  95 ) ;  and  (b)  where  part  of  a  description  applies  to  one  subject-matter  and 
port  to  another  (section  97).  If  the  document  applies  in  part  but  not  with  accuracy 

(1)  8.  i,  mnU.  (4)  lb.,  lUiut. 

(2)  1m  Doer.  BUeockt,  t  U.  a  W.,  at  pp.  308,  (fi)  Cunningluiii,  Ev. 

M.  (6)  Good  titk  T.  BmUktrnf  I  M.  k  S.,  2»9. 

(I)    Act  X  of  1808,  •.  67,   extended  to  Hindu  (7)  Ooodeve,  Kt.,  39S,  396. 

«%,  by  Act  XXI  of  1870,  ».  2. 
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to  the  circumstances  of  the  case,  the  Court  may  draw  inferences  from  those  cir- 
cumstances as  to  the  meaning  of  the  document,  whether  there  is  more  than  one, 
or  only  one  thinf!  or  persona  to  whom,  or  to  which,  the  inaccurate  description  may 
apply.(l)  According  to  English  Iaw(2)  declarations  of  intention  on  the  part  of  the 
author  of  the  instrument  cannot  be  given  in  evidence  in  the  cases  above  mention- 
ed. But  the  propriety  of  a  rule  which  excludes  such  evidence  in  the  cases  de^ 
with  by  sections  95  and  97,  but  admits  it  in  the  case  dealt  with  by  section  % 
has  been  doubted  ;  it  being  said  that  the  evidence  should  be  admitted  or  excluded 
in  all  cases  alike.(3)  No  such  distinction  between  declarations  of  intention  and 
other  evidence  is  observed  by  this  Act(4)  and  therefore  in  all  cases  where  extrinsic 
evidence  is  admissible,  whether  under  sections  95  and  97  or  section  96,  declara- 
tions of  intention  will  be  admissible.  (5)  When  declarations  of  intention  are 
receivable  in  evidence,  their  admissibility  does  not  depend  upon  the  time  when 
they  were  made.  Certainly  contemporaneous  declarations  will,  ccsterw  parAHt, 
be  entitled  to  greater  weight  than  those  made  before  or  after  the  execution  ;  bnt 
in  point  of  law  no  distinction  can  be  drawn  between  them,  unless  the  sabseqnent 
declarations  instead  of  relating  to  what  the  declarant  had  done,  or  had  intended 
to  do,  by  an  instrument,  were  simply  to  refer  to  what  he  intended  to  do,  or  wished 
to  be  done,  at  the  time  of  Bpeaking.(6) 
DMwiptton  When  a  description  is  partly  correct  and  partly  incorrect  (section  95 ),  and 

reot,  parUy  the  former  part  is  sufficient  to  identify  the  subject-matter  intended,  while  the 
|ii.^ft*°*  latter  does  not  apply  to  any  subject,  the  erroneous  part  will  be  rejed«d  on  the 
maxim  falsa  demorutralio  non  nocet  cum  de  corjmre  cotuM{7)  (a  false  description 
will  not  hurt  when  it  can  co-exist  with  the  subject  itself)  (v.  supra),  anleas  it  is 
introduced  by  way  of  exception  or  limitation.(8)  The  principle  is  that  so  much 
of  the  description  as  has  no  application  being  laid  aside  as  mere  sarpluBage, 
what  remains  is  sufficient  to  identify  the  thing  really  meant.  The  words  "  in 
Calcutta  "  in  the  illustration  have  no  application.  The  words  "  my  house  " 
have  application  when  it  is  shown  that  A  had  a  house  at  Howrah.(9)  The  de- 
scription may  not  accuratdy  specify  even  one  person  or  thing  ;  that  is  the  descrip- 
tion of  the  subject  intended  may  be  true  in  part  but  not  true  in  every  particular. 
But  the  instrument  will  not  in  consequence  of  the  inaccuracy  be  regarded  as  in- 
operative. If  after  rejecting  so  much  of  the  description  as  is  felse,  th«  remain- 
der will  enable  the  Court  to  ascertain  with  legal  certainty  the  subject-matter 
to  which  the  instrument  really  applies,  it  will  be  allowed  to  take  effect  upon  the 
principle  of  the  maxim  above  cited.  But  the  rule  which  rejects  erroneous 
descriptions  which  are  not  substantially  important,  can,  however,  only  be  applied 
where  enough  remains  to  show  the  intent  plainly.  (10) 

Thus  by  a  devise  of  "  all  that  my  farm  called  Trogue's  farm,  now  in  the 
occupation  of  C,  "  the  whole  farm  passed,  though  it  was  not  all  in  C*«  ooeopa- 
tion.(ll)  So  also  it  was  held  that  a  devise  of  all  the  testator's  freehcid  houses  in 
Aldersgate  Street,  when  in  fact  he  had  only  leasehold  houses  there,  waa,  in  sab- 
stance  and  effect,  a  devise  of  his  houses  in  that  street  the  word  "freehold"  being 

(1)  Steph.  Dig.,  Art.  91,  ol.  (7).  (7)    Taylor,     St..    HI2I8— 1223.     (For    *• 

(2)  th.,    Taylor,  Et.,  H  1202,  1206,  1218.  applioation  of  this  maxim,  aee  Cowra  t.  Trmtft, 

(3)  Steph.  Dig.,  pp.  170—174.  W.,  1898,  2  Ch..  B'Sl). 

(4)  It  is  to  be  noted,  however,  that  while  a.  96  (8)  lb.,  i  1294. 
•aya  "eridenoe  may  be  given  of  facU"  (wUoh  (9)  Field,  Et.,  4S9. 

would  include  statements  under  e.  3),  as.  90,  97  (10)  Taylor,  Ex.,  ||  1218—1220. 

say '  'evidence  may  be  given  to  show."     It  is  oon-  (11)  Oood  Mt  v.  SouOttnt,  I  M.  k  S.,  tM,  eaei 

oeived,  however,  that  this  verbal  variation  does  in    VmetK  CImnin  ▼.  8atama»,  S  B.  L,.  B.,  Ctt, 

not  indicate  any  real  difference.  6S4  (1869),  and  see  WeM  v.  lawiaf,    II   H.  L.  C. 

(6)  Field,  Ev.,  441 ;  Cunningham,  Bv.,  278—  384;    Tracers    v.    v.    Blanddl,   o  Ch.     IX.    <». 

277.  oited   and    followed    in    TribMmnJa*      rTlh'rrr 

(6)    Taylor,    Ev.,    {    1200,   and    oases    there  ifas  v.  Krithtianm   Knhrrram,  18    B..    m,   188 

oited.  (1803). 
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rejected  as  8Uiplasage.(l)  And  when  a  sale-certifioate  described  as  a  jotedari 
interest  what  was  really  a  shikmi  taluk  this  misdescription  was  held  not  to  pre- 
judice the  purchaser's  tit]e.(2)  A  mortgage-deed  of  certain  bhagdari  lands  stated 
that  "  all  the  properties  appertaining  to  the  entire  bhag,  "  were  thereby  mort- 
gaged to  the  plainti£F.  The  bhag  comprised  (inter  alia)  four  gdbhatu  (building- 
sites).  But  the  clause  which  set  forth  the  particulars  of  the  property  mort- 
gaged thereby,  specified  only  two  gabhans,  one  only  of  which  belonged  to  the 
bhag  and  the  other  did  not.  The  deed  then  proceeded  : — '  'According  to  these 
praticolars,  lands,  houses  and  gabhans,  bam  yards,  wells,  tanks,  padan  and  pas- 
ture land  also,  together  with  whatsoever  may  apperttun  to  the  bhag — all  the 
properties  appertaining  to  the  whole  bhag  have  beien  mortgaged  and  delivered 

into  your  possession There  is  no  other  property  appertaining  to 

the  said  bhag  of  which  mention  is  not  made  here."  It  was  held  that  the  par- 
ticulars were  "the  leading  description,"  and  the  supplementary  description  of 
them  as  constituting  the  entire  bhag  should  be  regarded  as  "falsa  demon- 
^ratio."{3)  A  further  illustration  is  afforded  by  a  class  of  cases,  of  not  infrequent 
ocourrence  in  India,  where  there  is  a  description  of  land  in  a  conveyance,  lease, 
or  other  document,  such  a  description  setting  forth  the  boundaries  and  then  spe- 
cifying the  quantity,  as  so  many  acres,  bighas  or  the  like.  Here  the  maxim 
falsa  demonstratio  non  nocet  applies  ;  it  is  considered  to  be  a  mere  false  descrip- 
tion, if  there  is  an  error  in  the  quantity  ;  and  the  land  within  the  boundaries 
passes  by  the  conveyance  or  lease,  whether  it  be  less  or  more  than  the  quantity 
8pecified.(4)  Where  a  testator  made  a  bequest  to  "A  B  my  avurasa  son  know- 
ing that  A  B  was  not  his  avurcwa  son,  it  was  held,  that  the  misdescription  was 
immaterial  and  that  A  B  took  the  bequest.(5) 

Though  false  statements  introduced  into  an  instrument  by  way  of  affirma- 
tion only,  may,  as  has  been  seen,  be  rejected,  provided  the  remaining  descrip- 
tion be  sufficient  to  identify  the  person  or  thing  intended  ;  yet  they  cannot 
be  disregarded  if  they  have  beten  used  by  way  of  exception  or  limitation  ; 
because  in  this  latter  case,  it  is  obvious  that  they  were  intended  to  have  a 
material  operation.  Moreover,  if  there  be  one  subject-matter  as  to  which  all 
the  demonstrations  in  a  written  instrument  are  true,  and  another  as  to  which 
part  are  true  and  part  failse,  the  instrument  will  be  intended  to  contain  words 
to  pass  only  that  subject-matter  as  to  which  all  the  circumstances  are  true.(6) 

When  part  of  a  description  applies  to  a  subject-matter  and  part  to  another  Part  ot  de- 
(section  97),  extrinsic  evidence  is  aidmissible  to  ascertain  to  which  the  language  S^S^c  to 
applies,  and  so  to  resolve  the  latent   ambiguity.     Thus  a   legatee   may  be  so  one  sat^Mj^ 
described  in  a  wiU  that  while  part  of  the  description  answers  to  one  claimant,  toan^ar 
the  remainder  may  apply  to  another.     So  where  a  testator  devised  an  estate  *  "•' 
to  his  nephew  for  life  with   remainder  over   to  " Elizabeth  Abbott,  a  fuUural 
daughter  oi  E  Aoi  G,  single  woman  who  had  formerly  been  in  his  service,"  and 
it  appeared  that  at  the  date  of  the  will,  E  A,  the  mother,  was  the  wife  of  J  C, 
and  had   had  only  two  children,  namely,  a  natural  son   named    John,   born 
before  his  mother  s  marriage,  shortly  after  she  had  left  the  testator's  service 
and  of  whom  the  testator's  nephew  was  the  putative  father,  the  other  named 


(1)  Dap  r.  Trii,  I  P.  Wmi.,  286:  and  «M  tga,  U  W.  R.,  301(1870);  Modtt  Buddin  t.  San- 
othOT  SUM  oHed  in  Taylor,  Ev.,  {  1221.  du,  12  W.  R.,  439  (1869) ;  Katet  Ahdool  t.  Bti- 

(2)  Shaikh  KaUmooddeen  v.  Athruf  Ali,  19  roda  Kant,  IS  W.  B.,  394  (1871) ;  Zeeittrt  Ali  v. 
W.  R.  276  1873) ;  Taraknath  CkuekainUy  v.  Joy  Sam  Doyal,  18  W.  R.,  2S  (1872) ;  Stan  Chunder 
Soondmte,  21    W.  R.,  03  (1874).  t.  Prot»p  Chunder,  20  W.  B.,  224   (1873);   Vir- 

(3)  Tribhobandat  Jekitondat  t.  Krithnaram  jivanda*  Madhdbdat  y.  Mahomed  Ali  6  B., 
Katmn,  18  B.,  283  (1893).  208  (1880) ;  tee  Taylor,  St.,  K  1220,  1221. 

(4)  Fidd,  Er.,  440 ;  Pahalwan  Singh  r.  Maha-  (6)  Cowl  of  Wardt  r.  Venkata  Surya,  20  M., 
raiah  Mnhtfnr,  9  B.  L.  R.,  ISO,  160  (1871) ;  16  167, 18S— 188  (1896) :  affirmed,  22  M..  383  (1808). 
W.  R.,  P.  C,  6 :  BhtA  Chunder  r.  Brofonath  Adi-  (6)  Taylor,  Er.,  f  1224 ;  and  caaea  there  oitrd. 
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Margaret,  who  was  bom  four  years  sabseqaently  to  her  leaving  the  service, 
and  was  a  legitimate  daughter  by  C,  and  it  further  appeared  tiiat  the  t«stat<n- 
had  wished  his  nephew  to  marry  his  servant,  that  he  was  aware  she  had  had  a 
natural  child,  and  that  he  had  treated  her  kindly  since  its  birth  and  up  to  date 
of  the  will ;  but  no  proof  was  given  that  he  knew  whether  the  natural  child 
was  a  boy  or  a  girl.  It  was  held  that  the  testator  meant  to  provide  for  his 
nephew's  natural  child  by  his  servant,  Elizabeth  Abbott,  and  that  the  mistake 
of  the  name  and  sex  was  not  su£Bcient  to  defeat  the  devise.(l) 

Formerly  the  law  attached  somewhat  greater  weight  to  the  name  than 
to  the  description  of  the  legatee,  a  doctrine  which  is  embodied  in  the  nmyJTin 
Veritas  nominit  toUit  errorem  demotutrationis.  But  it  is  doubtful  whether 
this  rule  that  the  name  in  such  cases  is  to  prevail  over  the  description,  would 
be  strictly  followed  now  ;  the  modern  inclination  of  the  Courts  being  to  free 
themselves  when  necessary  from  artificial  rules  and  to  decide  the  point  purely 
by  preponderance  of  probability.  (2) 

The  following  has  been  stated  to  be  a  summary  of  the  English  law  upon 
these  points  :(3J| — "From  what  precedes,  the  following  rules  may  be  collected  :- 

First,  where  a  written  instrument  the  description  of  the  person  or  thing 
intended  is  applicable  with  legal  certainty  to  each  of  several  subjects,  extrinsic  evi- 
dence, including  proof  of  declarations  of  intention,  is  admissible,  to  establisb 
which  of  such  subjects  was  intended  by  the  author.(4) 

Secondly,  if  the  description  of  the  person  or  thing  be  parUy  applicable  and 
partly  inapfdicable  to  each  of  several  subjects,  though  extrinsic  evidence  of  the 
surrounding  circumstances  may  be  received  for  the  purpose  of  ascertaining  to 
which  of  such  subjects  the  language  applies,  yet  evidence  of  the  author's  de- 
clarations of  intention  will  be  inadmissible.lS) 

Thirdly,  if  the  description  be  partly  correct  and  partly  incorrect,  and  the 
correct  part  be  sufficient  of  itself  to  enable  the  Court  to  identify  the  subject 
intended,  while  the  incorrect  part  is  inapplicable  to  any  subject,  parol  evidence 
will  be  admissible  to  the  same  extent  as  in  the  last  case,  and  the  instmmait 
will  be  rendered  operative  by  rejecting  the  erroneous  8tatement.(6) 

Fourthly,  if  the  description  be  wholly  inapplicable  to  the  subject  intended, 
or  said  to  be  intended  by  it,  evidence  cannot  be  received  to  prove  whom  or 
what  the  author  really  intended  to  describe.  (7) 

Fifthly,  if  the  language  of  a  written  instrument,  when  interpreted  accord- 
ing to  its  primary  meaning,  be  insensible  with  reference  to  extrinsic  circumstance, 
collateral  facts  may  be  resorted  to,  in  order  to  show  that  in  some  secondary  senm 
of  the  words,  and  in  one  in  which  the  author  meant  to  use  them,  the  instrument 
may  have  a  full  effect.(8) 

First  rule  here  given  corresponds  with  section  96  ;  second  rule  with  section 
97  ;  third  and  fifth  rules  correspond  with  section  95  ;  and  fourth  rule  corres- 

Sonds  with  section  94 ;  while  no   distinction  is  made  in  any  case  between 
eclarations  of  intention  and  other  evidence.  (9) 
■nkmtaattn  The  Indian  Succession  Act  provides  a  similar  rule  enacting  that,  if  the 

thing  which  the  testator  iptended  to  bequeath  can  be  sufficiently  identified  from 
the  description  of  it  given  in  the  wiU,  but  some  parts  of  the  description  do  bo* 
apply,  such  parts  of  the  description  shall  be  rejected  as  erroneous  and  the 

(1)  RyoR  T.  ffaniMm,  10  Bmt.,  836  ;  Tsylor,  (4)  Wigr.,  Wah,  160. 
Kt.,  I  1216.  (S)  Dot  T.  Bi$cock»,  tapni. 

(2)  Taylor,  Et.,  (  12IS :  and  eaae*  there  cited ;  («)  Wigr.,  WS\m,  67—70. 
FhipeoD,    Et.,    3nl    Ed.,    050   and    Cloak    r.  (7)  Id.,  133. 
Hammond;  34  C3i.  D.,  256;  and  «•  Act    X  of  (8)  Dot  T.  Biaeodu,  npra;  Wigr.,  WBK   (1 


Aflt. 


lS6fi  (Indian  Soooewkm),  •.  63.  oited ;  Tkylar.  Br..  {  USL 

(3)  Taylor  St..  I  I22«.  (9)  Field,  St.,  440^  441. 
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bequest  shall  take  efiect.(l)  So  also  where  the  words  used  in  the  will  to 
designate  or  describe  a  legatee  or  a  class  of  legatees,  sufficiently  show  what  is 
meant  an  error  in  the  name  or  description  will  not  prevent  the  legacy  from 
taking  effect.  A  mistake  in  the  name  of  a  legatee  may  be  corrected  by  a 
description  of  him,  and  a  mistake  in  the  description  of  a  legatee  may  be  correc- 
ted by  the  name.  "(2) 

98.     Evidence  may  be  given  to  show  the   meaning   of  |52Sw^5,Sr 
illegible  or  not  commonly  intelligible  characters,  of  foreign,  ShiSwSS?. 
obsolete,  technical,  local  and  provincial  expressions,    of  ab-  *"• 
breviations  and  of  words  used  in  a  peculiar  sense. 

Ittutlratlon. 
^,  aaenlptor,  agreeatoseU  to£  'all  my  models.'    A  has  both  models  and  raodellinK 
tools.    B*ideooe  may  be  given  to  ahow  which  he  meant  to  lell. 

Principle. — This  description  of  evidence  is  admissible  in  order  to  enable 
the  Court  to  understand  the  meaning  of  the  words  contained  in  the  instrument 
itaelf  by  themselves  and  without  reference  to  the  extrinsic  focts  on  which  the 
instrument  is  intended  to  operate.(8)    See  Note,  post. 

■.  SC'JMrfMM.")  a.  49  {Opinion  at  to  mtaninif  <if  wordt  or 

t*mu.) 

Steph.  Diit.,  Art.  91,  d.  2 ;  Taylor,  Bv.,  S 1162 ;  PhipaoD,  Br.,  Srd  Bd.,  638-604 ;  Rocer** 
■spert  Testimony,  S 118, 

OOMUBNTART. 

The  principle  upon  which  words  are  to  be  construed  in  instruments  is  very  JJ^SSS  "' 
plain — ^where  there  is  a  popular  and  common  word  in  an  instrument,  that  word  enr«9Biaiia. 
must  be  construed  pnma  facie  in  its  popular  and  common  sense.     If  it  is  a  word  ^om  i2* 
of  a  technical  or  legal  character,  it  must  be  construed  according  to  its  technical  words, 
or  legal  meaning.     If  rt  is  a  word  which  is  of  a  technical  and  scientific  character, 
then  it  must  be  construed  according  to  that  which  is  its  primary  meaning, 
namely  its  technical  and  scientific  meaning.     But   before  evidence  can  be  given 
of  the  secondary  meaning  of  a  word,  the  Court  must  be  satisfied  from  the  instru- 
ment itself,  or   from  the  circumstances  of  the  case  that  the  word  ought  to  be 
construed  not  in    its    popular  or  primary    signification,  but    according  to  its 
•econdary  intention.(4} 

Evidence  may  not  be  given  to  show  that  common  words,  the  meaning  of 
which  is  plain  and  which  do  not  appear  from  the  context  to  have  been  used  in  a 
peculiar  sense, were  in  fact  so  used.  The  general  rule  is  that  the  meaning  of  an 
Knglish  word,  not  a  technical  term,  cannot  be  made  known  by  an  examina- 
tion of  witnesses.  It  has,  therefore,  been  held  error  in  an  action  for  libel  to 
allow  a  physician  to  testify  as  to  the  meaning  of  the-  word  ' '  malpractice. "(6) 
It  may  happen,  however,  that  from  some  peculiarity  of  the  character  in 
which  it  is  written,  the  instrument  is  itself  illegible  to  the  Court  called  upon  to 
expound  it,  without  the  aid  of  persons  skilled   in    decipherment ;   its  language 

(1)  AotZoflSSOyS.    SB.aadMd.  (M>,«».,  both  pmt. 

fftrmg  to  wflb  tt  Hindoa ;  Aot  XXI  of  1870,  (4)  BoU  &  Co.  t.  CcOftr,  10  Ch.  J>.,  11%  7M, 

a.  C.  per  Fry,   J. :  ate  Bafiur  t.  Bafiur  ll90t),  Cb. 

(S)  /&.,  a.  63,  appUoable  to    Hindu  Willa  Aot  176,  cited  in  notes  to  a.  92,  Prov.  6,  ante. 

(XXI 011870),  a.  2.  (6)  Steph.    Dig.,    Art.  91,  oL    2;  Rogan   o;.. 

(3)  Qoodera,  St.,  174,  dting    Bkart  v.  WOm,  tit.,  |  118. 
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may  be  foreign  to  the  Court ;  or  it  may  contain  terms  as  being  eithei  of  an 
obsolete  character,  or  thoas  of  abbreviation,  art,  local  or  mercantile  luage — which 
may  not  be  understood  by  the  Judges  ;  or  which  having  assigned  to  them  by 
peculiar  usage  an  interpretation  different  -from  their  ordinary  and  popular  one, 
may  be  themselves  equivocal.  Accordingly,  imtil  before  the  Court  in  a  form 
deciphered,  translated,  or,  as  to  the  meaning  of  particular  characters  or  ex- 
pressions explained,  it  would  have  no  means  of  adjudication.  Until  brought 
before  it  by  interpretation  in  a  living  shape,  it  would  be  a  dead  letter  o^y, 
the  Court  would  be  called  on  to  expound  ;  and  it  is  obvious,  accordingly,  that 
to  this  extent  at  all  events  parol  evidence  must,  from  the  very  necessity  of 
>  the  case,  be  admitted.  It  is  not  because  the  language  is  ambiguous,  however, 
but  because  it  is  unknown,  that  for  this  purpose  evidence  is  received, — received 
not  as  proof  of  any  particular  intention  in  its  use,  but  simply  to  affix  an 
interpretation  to  characters  or  expressions  U8ed.(l)  The  question  whether 
language  is  ambiguous  depends  upon  the  question  whether  it  is  ambiguous 
when  addressed  to  a  person  competent  to  interpret  language.  Words  cannot  be 
ambiguous  because  they  are  unintelligible  to  a  man  who  cannot  read,  and 
within  the  same  reason  words  cannot  be  ambiguous  merely  because  the  Court 
which  is  called  upon  to  explain  them  may  be  ignorant  of  a  particular  fact,  art. 
or  science  which  was  famUiar  to  the  person  who  used  the  words,  and  a  know- 
ledge of  which  is  therefore  necessary  to  a  right  understanding  of  the  words  he 
has  used.(2) 

The  principle  is  thus  stated  by  Tindal,  C.  J.,  in  the  case  of  Shore  v.  Wilton  :(3) 
' '  Where  any  doubt  arises  upon  the  true  sense  and  meaning  of  the  words  them> 
selves,  or  any  dilBculty  as  to  their  application  under  the  surrounding  circum- 
stances, the  sense  and  meaning  of  the  language  may  be  investigated  and  ascer- 
tained by  evidence  dehors  the  instrument  itself  ;  for  reason  and  common  sense 
agree,  that  by  no  other  means  can  the  language  of  the  instrument  be  made  to 
speak  the  real  mind  of  the  party.  Such  investigation  does  of  necessity  take 
place  in  the  interpretation  of  instruments  written  in  a  foreign  language, — in  the 
case  of  ancient  instruments,  where,  by  the  lapse  of  time  and  change  of  manners, 
the  words  have  acquired  in  the  present  age  a  different  meaning  from  that  which 
they  bore  when  originally  employed, — in  cases  where  terms  of  art  or  science  oe- 
cur, — in  mercantile  contracts  which,  in  many  instances,  use  a  peculiar  language, 
employed  by  those  only  who  are  conversant  in  trade  or  commerce ;  and  in  otha 
instances  in  which  the  words,  besides  their  general  common  meaning,  have  ac- 
quired, by  custom  or  otherwise,  a  well-known  peculiar  idiomatic  meaning  in  the 
particular  country  in  which  the  party  using  them  was  dwelling,  or  in  the  parti- 
cular society  of  which  he  formed  a  member,  and  in  which  he  passed  his  life.  In 
all  these  cases  evidence  is  admitted  to  expound  the  real  meaning  of  the  langosge 
used  in  the  instrument,  in  order  to  enable  the  Court  or  Judge  to  construe  the 
instrument,  and  to  carry  such  real  meaning  into  effect. 

In  the  same  case  the  law  is  thus  stated  by  Lord  Wensleydale  in  a  judgment. 
which  marks  the  distinction  which  exists  between  the  interpretation  of  instru- 
ments and  their  application  to  facts."  I  apprehend  that  there  are  two  descrip- 
tions of  evidence  ( the  only  two  which  bear  upon  the  subject  of  the  present  en- 
quiry), and  which  are  clearly  admissible  in  every  case  for  the  purpose  of  enablinf 
a  Court  to  construe  any  written  instrument,  and  to  apply  it  practically.  In  the 
first  place,  there  is  no  doubt  that  not  only  where  the  language  of  the  instrument 
is  such  as  the  Court  does  not  understand,  it  is  competent  to  receive  evidence  of 
the  proper  meaning  of  that  language,  as  when  it  is  written  in  a  foreign  tongue ; 
but  it  is  also  competent  where  technical  words  or  peculiar  terms,  or  indeed  any 
expressions  are  used,  which,  at  the  time  the  instrument  was  written,  had  ac- 
quired %n  appropriate  meaning  either  generally  or  by  local  usage,  or  smongrt 

(1)  GoodeTe,  Et.,  871,  S72.  (2)   Wigram,  Extrinsio  Et..  p.  105.  (»)  » t  *  F.,  S66. 
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particular  classes.  This  description  of  evidence  is  admissible,  in  order  to 
enable  the  Court  to  understand  the  meaning  of  the  words  contained  in  the  ins- 
trument itself,  by  themselves,  and  without  reference  to  the  extrinsic  facts  on 
which  the  instruments  are  intended  to  operate.  For  the  purpose  of  apjdtfing 
the  instrument  to  the  facts,  and  determining  what  passes  by  it,  and  who  take 
an  interest  under  it,  a  second  description  of  evidence  is  adnii88ible,(l)  m.,  every 
materia!  fact  that  will  enable  the  Court  to  identify  the  person  or  thing  men- 
tioned in  the  inBtmment,  and  to  place  the  Court, whose  province  it  is  to  declare 
the  meaning  of  the  words  of  the  instrument,  as  near  as  may  be  in  the  situation 
of  the  parties  to  it. " 

To  the  above  citations  may  be  added  the  short  and  terse  statement  by  Gibbs, 
0.  J.,  in  a  case  on  a  charter  party  involving  the  meaning  of  the  term  '  privilege  ' 
( a  sum  in  lieu  of  privilege  having  been  reserved  to  the  captain )  where  he  says  : 
"  Evidence  may  be  received  to  show  the  sense  in  which  the  mercantile  part  of 
the  nation  use  the  term  '  privilege  ' — ju$t  as  yau  toould  look  into  a  dictionary  to 
ascertain  the  meaning  of  a  toord ;  and  it  must  be  taken  to  have  been  used  by  the 
parties  in  its  mercantQe  and  established  sense.  "(2) 

This  might  arise  either  from  the  use  of  cypher,  or  shorthand  or  other  pecu-  lUevibie  or 
liarity  of  character  as  the  medium  of  expression  ;  or  it  might  be  merely  bad  writ-  SMSvtatei- 
ing.(3)    Referring  to  a  case  of  cypher,  Alderson,  B.,  observed  :  "  Words  on  pa-  Jjj^™  "*'*'■■ 
per  are  but  the  means  by  which  a  person  expresses  his  meaning,  and  shorthand 
is,  in  this  respect,  like   longhand,  and  equally    admits  of   interpretation. "  (4) 
Experts  have  been  allowed  to  be  called  to  decipher  abbreviated   and   elliptical 
entries  in  the  book  of  a  ileceased  notary.(5) 

The  translation  in  the  High  Courts,  of  documents  in  the  languages  of   this  ForeUcn, 
country,  affords  familiar  illustration  on  the  point  of  language  foreign  to  the  tMhiS«a. 
Conrt.(6)     Making  a  translation  is  not  a  mere  question  of  trying  to  find  out  in  loeia  a&d' 
a  dictionary  the  words  which  are  given  as  the  equivalent  of  the  words  of  the  enr«Ml<mi 


document ;  a  true  translation  is  the  putting  into  English  that  which  is  the  ^SlT^f" 
exact  effect  of  the  language  used  under  the  circumstances.  Not  only  is  a  peooiur 
competent  translator  required  but  if  the  words  in  the  foreign  country  had  *""■*• 
in  business  a  particular  meaning  different  from  their  ordinary  meaning,  an 
expert  will  be  admitted  to  say  what  that  meaning  is. (7)  But  it  is  not  com- 
petent for  a  witness  called  to  translate  writing  in  a  foreign  language  to  give 
any  opinion  as  to  its  construction,  that  being  a  question  for  theCoart.(8) 
The  opinion  of  experts  is  not  binding  on  the  jury  for  it  is  with  the  jury  and 
not  with  these  witnesses  that  the  determination  of  the  case  rests.  The  weight 
due  to  the  testimony  of  these  witnesses  is  a  matter  to  be  determined  by  the 
junr,  and  that  weight  wiU  be  proportioned  to  the  soundness  of  the  reasons 
adduced  in  its  support.  (9)  A  question  has  been  raised  as  to  whether  offi- 
cial or  Court  translations  are  conclusive,  or  whether  it  is  open  to  the  parties 
to  question  their   correctness  and  give  evidence  of  the  true  translation.(lO) 

(1)  See  a.  02,  cL  (8),  aaie.  the  foUoning :— "Lea  informations  aur  OiutoTv 

(2)  Birtk  T.  Dtfpater,  Starkie,  210 ;  Smith  Siobel  sont  telles  que  nooa  ne  ponvona  Ini  liTrer 
T.  Utdha  QluHa,  17  B.,  144  (1892).  8u  farther  Ics  2,600  oaiaaea  que  oontre  oonnaiaaement.  Si 
•a  to  WOla,  a*.  70,  M,  87,  Aot  X  of  1865.  toos  TOulec,  nous  vous  enverraoa  lea  connaiaae- 

(3)  Ooodeve,  Er.,  376.  menta,  et  voua  ne  lea  lui  delivrerer.  que  oontre 
(t)  Clafltm  T.  SMfoU,  13  M.  *  W.,  206.  payement."  He  waa  aaked  to  what  the  artioli- 
(8)  BhMm    T.  Btniarn,  4  Hfll,  129  (Amer.),  lea"  referred,  and  aaid  it  waa  applicable  to  the 

«ited  io  Bogera  Of>.  ed.,  p.  276.  "connaimcmcnta."     Thia  waa  held  to  be  error. 

(«)  Qoodoye,  Br.,  376.  See  also  IH  Son  t.  PiiUipi,  10  H.  U  Ca.,  624. 

a)  Ctaltmat    t.    BroMiUa*    Submarine     TtU-  (8)   R.  v.  Kali  Pramnna,  1  0.  W.  N.,  466,  479 

infk,  Co.,  I8»l,  I  <i.K,^9,9i.    /See  obaerration  (1807). 
in  S.  T.  TOak,  22  B.,  148  (1897).  (10)  NiMarini  Daui  v.  Sunio  Latt,  Cal.  U.  a., 

(8)  So  ha  SterAw  t.  BtnlMman,    17  C.  B.,  N.  I6tb  Hay,  1900,  Suit  No.  311  of  1898.     The  de- 

&,  M,  •  Belgiao  oonral  was  called  to  tranalate  oiaioo  on  the  preliminary  argument  in  thia  oaac 
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Such  evidence  has,  however,  on  other  occasions  been  admitted.  So  in  tk« 
cases  undermentioned  (1)  the  accuracy  of  one  of  the  Court  translations  wu 
impugned  and  in  another  (2)  a  translation  of  the  defamatory  matter  prepared 
by  the  Court  interpreter  was  put  in  by  the  prosecution.  The  Court  interpreter 
was  examined  at  the  instance  of  the  Court,  and  was  cross-examined  by  the 
accused.  He  was  also  corroborated  by  another  witness.  A  translation  of  the 
poem  was  also  put  in  by  the  defence,  who,  as  well  as  the  prosecution,  examined 
experts  as  to  the  meaning  of  the  words  used.  Again,  in  the  civil  suit  of 
Mahatala  Bibee  v.  Haleemoozooman(Z)  the  ofiScial  translation  of  the  words 
' '  mukaddarat  mahalum  "  in  a  Persian  document  being  impugned,  both  the 
Court  interpreter  and  non-official  expert  witnesses  were  permitted  to  testify  as 
to  the  correct  translation  of  these  terms.  It  is  submitted  that  the  true  mle  to 
be  applied  is  that  in  the  absence  of  any  specific  issue  being  raised  as  to  the 
accuracy  of  a  Court  translation,  such  translation  is  binding,  not  because  it  is 
the  act  of  a  Court  official,  but  because  evidence  is  not  generally  admissible  on 
points,  not  specifically  put  in  issue  by  the  parties.  But  it  is  open  to  the  latter 
to  raise  such  an  issue.  If  it  were  otherwise  the  recovery  of  an  estate  worth  a 
crore  of  rupees  or  the  innocence  of  a  party  charged  with  a  crime  might  be 
made  to  depend  upon  the  decision  of  an  official  who,  though  in  most  instances 
both  competent  and  honest,  might  in  a  particular  case  be  wanting  in  either  of 
these  respects. 

As  regards  obsolete  expressions,  the  case  of  Shore  t.  WUsonH)  may  tw 
taken  as  an  example.  Here  it  being  necessary  in  modern  times  to  put  a  con- 
struction upon  an  ancient  charitable  foundation,  and  as  to  who  were  designed 
to  take  under  the  terms  "  Godly  preachers  of  Christ's  Holy  Gospel;"  evidence 
was  allowed  to  be  given  from  history,  contemporaneous  with  the  deed,  of  the 
existence  of  a  particular  sect  assuming  to  themselves  that  denomination  and 
of  the  founder's  connection  with  them. 

Local  and  provincial  usage  is  admissible  to  explain  local  and  provincial 
expressions.  So  in  the  case(5)  of  a  lease  of  a  rabbit  warren  where  the  lessee 
covenanted  to  leave  on  the  warren  at  the  expiration  of  the  term  10,000 
rabbits,  the  lessor  paying  for  them  £60  per  thousand ;  evidence  was  received 
to  show  that,  according  to  the  local  usage  of  that  part  of  the  country,  1,000  as 
applied  to  rabbits  meant  1,200.  So  also  evidence  has  been  allowed  to  show  that 
"  18  pockets  of  Kent  hops  at  100«.  "meant  at  100*.  per  cu)(.(6)  Evidence 
has  been  admitted  to  show  that  the  word  ' '  year  "  in  a  theatrical  contract 
meant  those  parts  of  the  year  during  which  the  theatre  was  open.(7)  In 
mercantile  contracts  in  which,  as  has  been  already  8een,(8)  usage  is  admissible 
to  annex  unexpressed  incidents  thereto,  evidence  of  usage  has  frequently  been 
also  admitted  to  exjiain  the  meaning  of  words,  as  for  instance,  whether 
"months"  mean  calendar  or  lunar  months"(9)  to  explain  the  word  "  days  " 
in  a  bill-of -lading  ;(10)   and  that  "  October  "  in  a  certain  contract  of  Marine 

ii  reported  in  26  C,  891.     No    cues  were  laid  Original  Side  of ^  the  High  Oourt,  «•  alw  Major 

before  the  Conrt,  which  was  informed  tliat  the  Jarrett,  Moulyie  Kabeeroodin  Ahmed  and  Abdot 

practioe  wa«  againat  the  admimion  of  thi*  teeti-  Kazi,  and  on  the  other  ride,  Boodin  Ahmad  aat 

mony.     Bat  as  will   appear  from  the  text    this  Mahomed  YiunS. 

ie    ineorriHSt.     Stt     farther  as     to    this    esse,  (4)    9  C.  ft  F.,  356. 

Vt-  (6)  amith  V.  WHtan,  3  B.  &  Ad.,  728. 

(1)  R.    V.  TOah,    22  B.,     112,    at    pp.  142,  (6)  iSpicer  t.  Coovt,  1  Q.  B.,  434. 
143  (1897);  Harrit  v.  Brown,  28  C,  621 :  at  p.  (7)  Omnt  r.  Maddox.  16  H.  *  W.,  737. 
634  (1901).  (8)  S.  92,  Pror.  6,  ante. 

(2)  R.  r.  Kali  Pnuanna,  1  C.  W.  N.,  466,  479  (9)  Jolly   v.    Tom»g,    1    Esp.,    186.    Simfcm 
(1897).  V.  UargiUork,  11  Q.  B.,  32. 

(3)  10  C.  L.  B.,  293,  300,  301,  323,  in  appeal  (10)  Cochmn  v.  &M«v,3  Eq>.,  Itl ;  ws  Si*- 
(1881)[on  behalf  of  the  defendant  MahataU  were  M»  v.  Watt,  ieQ.B.  D.,  67;  Sofia 
examined  Mr.  Owen,  the  Chief  Translator  on  the  Co.  v.  Dtmp$it,  1  a  P.  D..  664. 
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Insunnce  meant  from  the  26th  to  the  31st  of  that  montii  ;(1)  to  show  the 
meaning  of  the  word  "  bale";(2)  and  of,  the  terms  "within  soundings ;"  (3) 
"P.  0.  B."  "Free  Bombay  Harbour ;"  "Free  Bombay  Harbour  and  interest  ;''(4) 
"  regular  turns  of  loading ;  "  "  arrived  in  dock ;  "  "  in  turn  to  deliver,"  and 
other  similar  expressions.  (6)  Evidence  has  been  admitted  to  prove  that  the 
word  ' '  seouiitiee  * '  was  used  by  a  testator  in  the  sense  of  investments  and  stocks 
and  shares  in  Railway  and  other.  Companies.  (6) 

Thus  a  wager  to  run  one  greyhound  against  anofjier  concluded  with  the  Abta«vi»- 
initials '  'P.  P.' '  Evidence  was  received  to  show  that  it  meant — 'Tlay  or  pay  ' '  *i«>^- 
that  it  is  to  say,  win  the  match  or  forfeit  the  Btakes.(7)  Alderson,  B.,  observed 
in  the  case  now  cited  : — "  Standing  by  themselves  these  letters  are  insensible ; 
but  the  evidence  confers  a  real  meaning  upon  them,  by  showing  what  the  parties 
intended  by  them,  and  that  they  were  inserted  with  the  view  of  expressing  a 
given  thing.  "  So  Parke,  B  : — "  There  can  be  no  doubt  the  evidence  was 
receivable.  It  is  like  the  case  of  a  word  written  in  a  foreign  language.  ' '  The 
Illustration  to  the  section  which  is  taken  from  the  case  of  Oobl^  v.  Beechey,{8) 
affords  another  example  of  an  abbreviation  of  a  term  of  art.  The  will  of  the 
celebrated  sculptor,  Nolekens,  contained  a  bequest  of  his  "  mod — tools  for 
carving.  "  The  word  ' '  mod  ' '  was  there  contended  on  the  one  hand  to  mean 
modelling  tools,  and  on  the  other  models,  which  latter  were  of  great  value ; 
and  evidence  of  sculptors  and  others  in  interpretation  of  the  word  "mod" 
was  admitted.  So  also  where  by  a  will  a  legacy  was  given  to  a  Mrs.  G.,  evi- 
dence was  admitted  to  show  that  the  testator  was  in  the  habit  of  calling  a  Mrs. 
Gregg,  "  Mrs.  G.,"  and  the  latter  was  allowed  accordingly  to  take  under  the 
initial.(9)     As  to  abbreviated  and  elliptical  entries  in  books  v.  ante,  p.  616. 

99.     Persons  who  are  not  parties  to  a  document,  or  their  whoai»r 
representatives  in  interest,  may  give  evidence  of  any  facts  pSS>S' 


tending  to  show  a  contemporaneous  agreement  varying  the  JSmiS 


terms  of  the  document. 


doomBBiit. 


lUuttraUom. 


A  and  B  make  a  contract  in  writing  that  B  ahall  sell  A  certain  cotton,  to  bs  paid  for  on 
delivery.  At  the  eame  time  they  make  an  oral  agreement  that  three  months'  credit  ahall  be 
giren  to  A .  Thia  could  not  be  shown  as  between  A  and  B,  but  it  raijiht  be  ehown  by  (7,  if  it 
affected  bia  interesttu 

(I)  CJhaHn»K<  T.    Angartitin,  Peake    R.,  43.  tioalu  meaning;  Smilk  ▼.  ImHu  OieUa,  17  B., 

(S)  OarrMm  v.  Perriti,  2  C.  B.,  N.  S.,  681.  "if  140,  144,  146  (1802) ;  in  Jadu  Bai  t.  BJtubotaram 

tlw  term     bale'   as  applied  to  gambier  has  so-  jVunrfy,  17   C,    198,     194  (1882),  evidenos  of    a 

qaiied  in  the  particular  trade  of  s    signification  special   meaning    of    the    woid     "goods"    was 

diSering  from  its  ordinsry  signification,  eridenoo  rejected. 

must  be  received  on  the  subject,  otherwise  eSeot  (6)  Rapncr  v.  Bafer  (1904),  1  Ch.,  176. 

»  not  given  to    the  contract."     Per  Cookbum,  (7)  Dainlne  v.  HntdUnton,  10  M.  &  W.,  86. 

C.  J. ;  So  a  bale  of  cotton  may  mean  a  bag  in  the  (8)  3  Sim.,  24. 

AlsMndrian  trade  and  a  eompreued  ioleintfae  (9)  Abbott  v.  Mturie,  3  Ves.,  148:   see  also  as 

L»viint  trade,  according  to  the  usage  of  either  to  evidence  of  the  habits  of  a  testator ;  KM  t. 

trade.     Taylor  v.  Briggt,  2  0.*  P.,  826.  Oiarmer,  23  Beav.,  196 ;   Blmddl  v.   Oladttrme. 

(5)  Aga  Syud  v.  ffo/ee  Jaduriah,  2  Ind .  Jur„  ||  Sim.,  467 ;  Let  v.  Pain,  4  Hare,  261 ;  Beau- 
311  (1867).  moni  v.  feU,  2  P.  Wms.,  141.     Where  the  writer 

(4)  Bap    Mahomed  v.  Spinner,  24  B.,  610,  619  has  been  in  the  habit  of  nicknaming  or  misnaming 

tl900).  persons  or  things  and  these  names  appear  in  a 

(6)  &«  Taylor,  Ev.,  1 1182,  note  (2),  and  Phip-  dnaoment,  evidence  of  such  habit.nal  use  ol 
MO,  Kv.,  3rd  Ed.,  664  et  se;., where  a  large  number  Uuguage  may  be  given  to  explain  the  doonmant 
•f  caies  will  be  found  collected.  So  also  the  words  in  the  same  way  as  if  it  was  written  in  cypher  or 
"to  ship"  and  "shipment"  mny  acquire  a  par-  a  foreign  language.     Phipson.Ev.,  3rd  Ed.,  641. 
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CONSTBUOTIOM  OP  WIU18. 


[».  100.] 


PrlDolple. — The  rule  excluding  parol  evidence  to  vaiy  or  contradict  written 
inatruinents  is  applicable  only  in  suits  between  the  parties  to  the  instrumenti 
and  their  representatives.  These  latter  are  to  blame  if  the  writing  contain 
what  was  not  intended,  or  omits  what  it  should  have  contained.  But  third 
persons  are  not  to  be  prejudiced  by  things  recited  in  writing  contrary  to  the 
truth  through  the  ignorance,  carelessness,  or  fraud  of  the  parties,  or  thereby 
precluded  from  proving  the  truth,  however  contradictory,  it  may  be  to  tlK 
written  8tatement.(l)    See  Note.  pari. 

a.  8  ("  Doemiunt.")  a.  3  ("  Fact.") 

•.si"  Svidtnot.")  1.  98  (iEce/(u<o«  0/  ttUitme*  <tf  oral  agrttmnL] 

Stepb.  Dig.,  Art  92 ;  Tkylor.  Bt.,  f  1149 ;  Graeoleaf,  St..  f  279 ;  Wh&rton,  Et.,  {  921 


Who  may 
manta. 


OOmOINTABT. 

In  a  dispositive  document,  so  far  as  concerns  the  parties  to  it,  the  settled 
terms  cannot,  as  has  already  been  seen,  be  varied  by  parol  because  those  teniiB 
were  mutually  accepted  for  the  purpose  of  disposing  of  righta  in  certain  relationt. 
A  document  may,  however,  be  dispositive  as  to  the  parties  and  non-dispositivr 
as  to  all  others.  The  party  who  utters  a  deed,  prepares  it  deUberately  in  m- 
pect  to  all  persons,  who  through  it  may  enter  into  business  relations  with  him; 
but  other  persons  are  not  contemplated  by  him,  nor  is  the  writing  meant  to  bind 
him  as  to  such  persons  who  would  in  no  way  be  bound  to  him.  In  respect  to 
strangers,  documents  have  usually  no  binding  force,  and  hence  a  strangei 
against  whom  a  document  is  brought  to  bear  on  trial  may  show,  b^  parol, 
mistakes  in  such  writing.  The  rule  forbidding  the  variation  of  writugs  by 
parol,  applies  only  to  parties  and  privies,  and  nothing  in  the  rule  protects  them 
from  attack  by  strangers.(2)  This  section  enables  strangers  to  an  instrument 
to  prove  the  oral  nature  of  the  transaction  by  oral  evidence.  When  therefor« 
A  purported  to  make  a  gift  of  land  to  his  daughter  B,  it  was  open  to  a 
creditor  of  X  the  husband  of  B  to  prove  by  oral  evidence  that  it  was  in  realitr 
a  sale  to  X  and  was  therefore  liable  to  be  attached  and  sold  in  execution  of  a 
decree  obtained  against  him.(S)  It  has  been  hdd  in  America,  that  even  a  pai^ 
executing  such  a  writing  may  prove  by  parol  its  mistake,  when  the  issue  is 
with  a  third  person.  (4)  Thus  where  the  question  was,  whether  A,  a  pauper  was 
settled  in  the  parish  of  Cheadle,  and  a  deed  of  conveyance  to  which  A  was  a 
party  was  produced,  purporting  to  convey  land  to  A  for  a  valuable  con- 
sideration;  the  parish  appealing  against  the  order,  was  allowed  to  call  Ant 
witness,  to  prove  that  no  consideration  passed.  (5) 

Doubts  have  been  expressed(6)  whether  under  this  section,  the  right  con- 
ferred on  persons,  other  than  the  parties  to  a  document  or  their  representatives, 
of  giving  evidence  of  a  contemporaneous  oral  agreement  "varying"  the  document, 
must  not  be  understood  as  restricted  to  "  varying,  "  in  contradistinction  to 
'  'contradicting,  adding  to,  or  subtracting  from,"  its  terms.  There  is  no  reason, 
however,  to  suppose  that  any  such  distinction  which  is  certainly  unknown  to 
English  law  was  intended,  l^e  word '  'varying"  was  no  doubt  employed  as  em- 
bracing (as  in  fact  it  does)  both  contradictions,  additions,  and  subtractions.(7) 

saviturof  100.     Nothing  in  this  Chapter  contained  shall  be  ti^en 

S^diM*    to  affect  any  of  the  provisions  of  the  Indian   Successioir  Act 

Aetniat-     (X  of  1866)  as  to  the  construction  of  wills. 

lastowlUik  '_ 

Art.  92,  «B.  (a) :  ».,  p.  190. 

(6)  Field.  Ev.,  441. 

(7)  Canningham,  Ev.,  Kole  to  a.  S9.  So 
aiUe  p.  470.,  and  Palkammal  r.  Sfti  Kalai,  tl  M. 
329  (1903). 


(1)  Taylor,  Ev.,  f  1149. 

(2)  Wharton,  Et.,  {  923. 

(3)  Jagat    .VoM»(  r.   BaUtal  Dot,  2  C.  L.  J. 
7  (1905). 

(4)  Wharton,  Bv.,  i  923. 
(«)     R.  T.  fhtaill;  8B.  ft  Ad.,  833i  Steph.  Dig. 
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The  provisions  referred  to  in  this  section  are  contained  in  Part  XI  of  the  ^rtSi*Act 
Indian  Succession  Act  (  X  of  1866 )  sections  61—77,  82,  83,  85,  88—103,  of 
which  Part  have  been  extended  by  Act  XXI  of  1870  (Hindu  Wills  Act)  to 
the  Wills  of  Hindus,  Jains,  Sikhs,  and  Buddhists  in  the  territories  subject  to  the 
Lieutenant-Governor  of  Bengal,  and  the  towns  of  Madras  and  Bombay.  It 
is  therefore  only  to  Wills  other  than  those  the  subject  of  these  Act«,  and  to  instru- 
ments other  than  Wills,  that  the  provisions  of  the  present  Chapter  absolotely 
and  unreservedly  apply.  The  section  does  not,  however,  declare  that  the 
present  Chapter  shall  not  apply  at  all  in  other  cases,  but  only  that  nothing 
therein  shall  be  taken  to  a^ec((l)  any  of  the  provisions  in  the  Acts  above- 
mentioned. 

(I)    As  to  tile  meaning  of  the  wotd  "aSeot,"  mv   Adminitlmtor-Oetitml,    Btnaal    t.  Prtm  Lai, 
21  C,  774  (1894  ). 
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PART  III. 

PRODUCTION  &   EFFECT  OF  EVIDENCE. 


In  Part  I,  the  Act  dealt  with  the  material  of  belief  or  the  facta  which  nuj 
be  proved ;  and  in  Part  11  with  the  mode  in  which  that  material  moat  be 
brought  before  the  Court,  viz.,  by  oral  or  documentary  evidence,  according  to 
the  circumstances  of  the  case. 

From  the  question  of  the  proof  of  facts,  the  Act  passes  to  the  question  of 
the  manner  in  which  the  proof  is  to  be  produced,  and  this  is  treated  under  the 
following  heads  :  (i)  burden  of  proof ;  (ii)  estoppel ;  (iii)  witnesses  and  their  re- 
examination ;  (iv)  improper  admission  and  rejection  of  evidence. 

In  the  first  place,  the  Act  deals  with  the  question  as  to  which  of  the  parties 
before  the  Court  is  bound  to  supply  the  evidence  which  is  to  form  the  material 
of  belief  on  the  question  at  issue,  or  in  other  words  on  which  of  the  parties  the 
burden  of  proof  lies.  With  regard  to  the  burden  of  proof  the  Act  lays  down 
the  broad  rules  well  established  in  English  law  that  the  general  burden  of  proof 
is  on  the  party  who,  if  no  evidence  at  all  were  given,  would  faU,  and  that  the 
burden  of  proving  any  particular  fact  is  on  the  party  who  aflSrms  it.  After 
laying  down  the  general  principles  which  regulate  the  burden  of  proof  (sections 
101 — 106),  the  Act  proceeds  to  enumerate  the  cases  in  which  the  burden  of 
proof  is  determined  in  particular  cases,  not  by  the  relation  of  the  parties  to 
the  cause  but  by  presumptions  (sections  107 — 111).  It  notices  two  cases  of 
conclusive  presumptions  (sections  112, 113),  and  finally  declares  in  section  114, 
that  the  Court  may,  in  all  cases  whatever  draw  from  the  facts  before  it  whatever 
inferences  it  thinks  just.  In  respect  of  presumptions,  the  framers  of  the  Act 
have  not  followed  the  precedent  of  the  New  York  Code  in  laying  down  a  long 
list  of  presumptions,  being  of  opinion  that  it  is  better  in  this  matter  not  to 
fetter  the  discretion  of  the  Judges.  A  few  of  such  presumptions  have  been  ad- 
mitted to  a  place  in  the  Code,  as  in  the  absence  of  an  express  rule,  the  Jodges 
might  feel  embarrassed.  These  are — the  presumptions  relating  to  the  continn- 
ance  of  life,  partnership,  agency,  and  tenancy ;  of  ownership,  good  bith, 
legitimacy  and  cession  of  territory.  But  the  terms  of  section  114  are  such  as 
to  reduce  to  the  position  of  mere  maxims  which  are  to  be  applied  to  facts  by 
the  Courts  in  their  discretion  a  large  number  of  presumptions  to  which  English 
law  gives,  to  a  greater  or  less  extent,  an  artificial  value.  Nine  of  the  most  im- 
portant of  them  are  given  by  way  of  illustration.(l) 

Of  the  two  topics,  of  the  production  and  efiect  of  evidence,  each  legitimate- 
ly embraces  matters  other  than  those  dealt  with  in  this  portion  of  the  Act. 
Thus  the  rules  for  enforcing  the  attendance  of  witnesses  and  production  of 
documents  fall  under  the  head  of  the  first  topic,  and  are  dealt  with  by  the  QvO 
Procedure  Code.  And  the  subject  of  the  effect  of  evidence  woidd  strictly  b- 
clude  considerations  as  to  the  weight  to  be  given  to  evidence  were  it  possible  as 
it  is  not  that  the  weight  of  evidence  could  be  regulated  by  precise  rules  as  the  ad- 
missibility of  evidence  may  be.  (2) 


(I)  Draft  Report   of  the  Selea  Oommittee.—       As  to  presumptions  v.  anU,  notes  to  ■.  4. 
GoMtUe  <4  India,  July  1st,  1871.  Part  V,  p.  27S ;  (2)  r.  amit.  Introduction.   KidMri  Ul  SfdW's 

Stoph.  Introd.,  I74,  176 ;   Cnnningiism,   Er..  B8.       Evidence  Act.  S.  84,  218. 
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This  portion  of  the  Act  merely  deals  with  the  efiect  of  evidence  arising  from 
the  existence  of  presumtions  as  shifting  the  burden  of  proof,  or  as  conclusive 
of  facts,  and  from  estoppels  as  precluding  the  admission  of  evidence  upon  the 
particular  matter  in  respect  of  which  the  estoppels  operate.  Lastly,  the  Act 
deals  with  the  effect  of  the  improper  admission  or  exclusion  of  evidence.  The 
subject  of  the  effect  of  evidence  as  produced  by  estoppels  is  dealt  with  by  Chap- 
ter VTII.  The  subject  of  estoppels  differs  from  that  of  presumptions  in  the  cir- 
cumstance that  an  estoppel  is  a  personal  disqualification  laid  upon  a  person 
peculiarly  circumstanced  from  proving  peculiar  facts  ;  whereas  a  presumption  is 
a  rule  that  particular  inferences  shall  be  drawn  from  particular  facts,  whoever 
proves  them.  Much  of  the  English  learning  connected  with  estoppels  is  ex- 
tremely intricate  and  technical,  but  this  arises  principally  from  two  causes,  the 
peculiarites  of  English  special  pleading,  and  the  fact  that  the  effect  of  prior 
judgments  is  usually  treated  by  the  English  text-writers  as  a  branch  of  the  law 
of  evidence  and  not  as  a  branch  of  the  law  of  Civil  Procedure.(l) 

Chapters  IX  and  X  of  the  Act  consist  of  a  reduction  to  express  proposi- 
tions of  rules  as  to  the  examination  of  witnesses,  which  are  well  established  and 
understood.  In  these  rules  as  to  the  examination  of  witnesses,  the  Act  has 
not  materially  varied  the  law  or  the  practice  of  the  Courts  existing  at  the  date 
of  its  introduction  and  has  merely  put  into  propositions  the  rules  of  English 
law  upon  this  subject. (2)  One  provision,  however,  in  Chapter  X  requires  special 
notice,  namely,  the  power  given  to  the  Judge  by  section  166  to  put  questions 
or  to  order  the  production  of  documents.  The  framers  of  the  Act  considered 
it  necessary,  having  regard  to  the  peculiar  circumstances  of  this  country,  to 
put  into  the  hand  of  Judges  an  amount  of  discretion  as  to  the  admission  of 
evidence  which,  if  it  exists  by  law,  is  at  all  events  rarely  or  never  exercised  in 
England.  Judges  in  this  country  are  expressly  empowered  to  ask  any  ques- 
tions upon  any  facts  relevant  or  irrelevant  at  any  period  of  the  trial,  subject  to 
the  provisos  in  the  section  abovementioned.(3) 

Lastly,  the  Act  in  Chapter  XI  deals  with  the  subject  of  the  effect  of  the  im- 
proper admission  and  rejection  of  evidence,  declaring  that  no  new  trial  or  re- 
versal of  any  decision  shall  be  held  or  made,  if  it  shall  appear  that  indepen- 
dently of  the  evidence  objected  to  and  admitted  there  was  sufficient  evidence  to 
justify  the  decision,  or  that,  if  the  rejected  evidence  had  been  received,  it  ought 
not  to  have  varied  the  decision.  This  Chapter  is  in  accordance  with  the  spirit 
of  the  present  rules  of  the  Supreme  Court  in  England,  which,  with  the  view  of 
avoiding  new  trials  on  purely  technical  grounds,  refuse  a  new  trial  except  when 
a  .substantial  wrong  or  miscarriage  has  been  occasioned  by  the  improper  admis- 
sion or  rejection  of  evidence.(4) 

The  rules  relating  to  the  examination  of  witnesses  are  contained  in  Chap-  witnaoses 
ter  X  of  this  Act  (sections  135 — 166).  and  will  be  found  considered  in  detail  m 
the  notes  to  the  sections  of  that  Chapter.  The  order  in  which  witnesses  are  pro- 
duced and  examined  is  regulated  by  the  Civil  and  Criminal  Procedure  Codes,  or, 
in  the  absence  of  any  specific  provision,  by  the  discreticu  of  the  Court.(5) 
Witnesses  are  examined  upon  oath  or  affirmation  upon  the  maxim  in  judicio  oaths. 
non  credilUT  niti  juralis  and  the  provisions  of  the  Indian  Oaths  Act,(6)  which 
was  an  Act  to  consolidate  the  law  relating  to  judicial  oaths  and  for  other  pur- 
poses, are  given  in  the  Appendix  to  which  the  reader  is  referred. 

(1)  Stepfa.  lotred,  175.  (A)    8.  136,  post 

(2)  Steph.  Introd.  176;  Draft  Report  of  the  (6)  Act  X  of  1873  (reoeived  the  saaent  of  the 
Seieot  Committee.— ffauMt  «/  India,  Joiy  lat.  Govemor-Oeneral  on  the  8th  April,  1873).  For 
1871,  Party,  p.  US.  a  full  discosBion  of  the  nature  of  judicial  oath* 

(S)  Draft  Report  nf  the  Select  Committee. —  and  affirmations  and  the  history  of  Indian  legis- 

GaatUe  cf  India,  July  lat,  1871,  Part  V,  p  273.  lation  on  the  subject,  see  R.  v.  Maru,  10  A.,  207 

(4)  O.  39.r.  6,  Taylor,    Ev.,    K  1881— 188«;  (1888). 
Bert.  Rv.,  I  82. 
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Of  the  BuRbEN  OF  Proof. 

Certain  facte  require  no  proof.(l)  All  other  relevant  facts,  however, 
must  be  proved  by  evidence,  that  is,  by  the  statements  of  witnesses,  admisdont 
or  confessions  of  parties  and  the  production  of  documents.  The  present  Chap- 
ter deals  with  the  rules  regulating  the  question  upon  which  of  the  parties  to 
the  cause  rests  the  obligation  of  adducing  that  evidence  or  as  it  is  technicallT 
called  the  "  burden  of  proof."  The  term  "  burden  of  proof  "  fails  toconvev 
a  precise  idea,  because  the  term  is  often  interchangeably  employed  in  two 
entirely  distinct  senses.  That  in  many  cases  this  is  done  unconsciously  in  no 
way  lessens  the  confusion,  which  arises,  from  transferring  reasoning  entiielj 
applicable  to  the  phrase  in  one  sense  to  its  use  in  another.  As  commonly  used 
"  burden  of  proof  "means  (a)  the  burden  of  ettablithing  a  case,  whether  by  a 
preponderance  of  evidence  or  beyond  a  reasonable  doubt ;  and  (b),  the  duty  or 
necessity  of  introdticing  evidence  either  to  establish  such  a  case,  or  to  meet  as 
adverse  amount  to  evidence  sufficient  to  constitute  a  primA  facie  case.  Burden 
of  proof  in  the  sense  of  "  the  burden  of  introducing  evidence  ' '  is  analogous  to 
the  phrase  in  its  (a)  sense,  but  analogous  only.  It  rests  not  as  before  on  the 
one  party  designated  by  the  pleadings,  but  on  the  party,  whether  plaintiff  or 
defendant,  against  whom  the  tribunal  at  the  time  when  the  question  is  to  be 
determined  would  give  its  judgment,  no  further  evidence  being  introduced. 
Before  evidence  is  gone  into,  it  rests  on  the  party,  who  has  the  affirmative  of 
the  issue  ;  after  evidence  is  gone  into,  as  the  tribunal  will  only  give  its  judg- 
ment in  favour  of  a  prim&  facie  case,  the  burden  of  introducing  evidence  it 
always  on  the  party,  v^o  has  to  meet  such  a  primd  facie  case.  (2)  The  answer 
to  the  question  on  whom  the  burden  of  proof  rests  includes  the  answer  to 
another,  which  causes  frequently  great  controversy  in  the  preliminary  stages 
of  a  case,  viz.,  which  party  has  the  privilege  or  incurs  the  duty  of  b^inning. 
Practically  no  point  in  the  law  of  evidence  involves  more  subtle  principles  of 
law  ;  and  none  involves  more  important  advantages  and  disadvantages  ac- 
cording to  the  circumstances,  to  the  contending  parties.  It  is,  however, 
needless  to  insist  on  the  importance  which  necessarily  attaches  to  the  order 
in  which  parties  are  allowed  to  state  their  cases  to  the  Court.(3) 

The  general  rule  as  to  the  onus  of  proof  and  the  consequent  obligation  of 
begiiming  is,  that  the  proof  of  any  particular  fact  lies  on  the  party  who  allies 
it,  not  on  him  who  denies  it ;  ei  incumbit  probatio  qui  dicit,  non  qui  negat. 
Aetori  incumbil  probatio.  The  issue  must  be  proved  by  the  party  who  states 
an  affirmative  ;  not  by  a  party  who  states  a  negative.(4)  The  plaintifE  is  bound 
in  the  first  instance  to  show  at  least  a  prima  facie  case,  and,  if  he  leaves  it 
imperfect,  the  Court  will  not  assist  him.  Hence  the  maxim :  Potior  est 
conditio  defendentis.(5)  When,  however,  the  defendant,  or  either  litjgaBt 
party,  instead  of  denying  what  is  alleged  against  him,  relies  on  some  new 
matter  which,  if  true,  is  an  answer  to  it,  the  burden  of  proof  ohanges  sides ; 
and  he  in  his  turn  is  bound  to  show  a  prim&  facie  case  at  least  and,  if  be 
leaves  it  imperfect,  the  Court  wiU  not  assist  him.     Reus  txeipiendo  fit  aetor.{Bi 

(1)  <Vee  Introduction  to  Ch.  Ill,  ante.  St.,  {  287  ;  Taylor,  Bv.,  1 3M ;  lor  a 

(2)  Bnt,  Ev.,  Amer.  Xoteo,  pp.  268,  269.  the  rule,  tt  Whartoa,  Rv..  }}  3S3,  3ff7. 

(3)  Powell,  Ev.,  322;  Taylor,  Ev.,  {  378.  (6)     Be*t,  Ev.,§267. 

(4)  Ponell,    Ev.,   322 ;    WUls  Ev.,  21  ;  Beet,  (6)     lb. 
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The  principle,  that  the  party  who  asserts  the  aflSrmative  in  any  contro- 
versy ought  to  prove  his  assertion,  and  that  he  who  only  denies  an  allegation 
may  rest  on  his  denial,  until,  at  least,  the  probable  truth  of  the  matter  asserted 
Itad  been  established,  is  one  which  has  received  the  widest  recognition.  The 
reason  is  obvious  ;  to  all  propositions,  which  are  neither  the  subject  of  intuitive 
or  sensitive  knowledge,  nor  probabilized  by  experience,  the  mind  suspends 
its  assent  until  proof  of  them  is  adduced,  or  as  it  has  been  said  :(1)  ' '  Words 
are  but  the  expression  of  facts ;  and  therefore,  when  nothing  is  said  to  be  done, 
nothing  can  be  said  to  be  proved  ;  "  which  is  probably  what  is  meant  by  the 
expression  "  per  rerum  naturam,  factum  negantis  probatio  nulla  cst.(2)"  But 
ID  order  to  determine  the  burden  of  proof  it  is  necessary  to  look  for  the 
affirmative  in  substance  of  the  issue  and  not  the  affirmative  in  form.  Thus  a 
leeal  affirmative  is  by  no  means  necessarily  a  grammatical  affirmative,  nor  is 
a  legal  negative  always  a  grammatical  negative.  Allegations  essential  to  the 
support  of  a  party's  case,  although  negative  in  form,  may  be  affirmative  in 
reality  ;  and  the  nature  of  language  is  such  that  the  same  proposition  may  in 
general  be  expressed  at  pleasure  in  an  affirmative  or  negative  shape.  The 
rule  may  therefore  more  correctly  be  laid  down  that  the  issue  must  he  proved  by 
the  party  who  states  the  affirmative  in  substance  and  not  merely  the  affirmative 
in  form.(^)  This  general  rule  may  be  afiected  both  by  presumptions  (v.  post),  or 
by  legislative  enactment  casting  upon  a  particular  party  the  burden  of  proving 
.<K>ine  particular  fact.(4)  There  are  two  tests  for  ascertaining  on  which  side 
the  burden  of  proof  lies ;  frst,  it  lies  upon  the  party,  who  would  be  unsuccess- 
fuL  if  no  evidence  were  given  on  either  side  ;(5)  secondly,  it  lies  upon  the 
party  who  would  fail,  if  the  particular  allegation  in  question  were  struck  out 
of  the  pleading.(6) 

The  party  on  whom  the  07ius  prohandi  lies  as  developed  by  the  record  must 
begin.  When  the  party  on  whom  lies  the  obligation  of  beginning  is  prepared 
with  adequate  evidence,  to  begin  is  generally  an  advantage,  since  it  enables  him 
to  impress  his  case  first  on  the  mind  of  the  Court,  and,  if  evidence  be  given  on 
the  other  side,  to  have  also  the  last  word.  From  this  point  of  view  it  is  called 
the  right  to  begin.  In  other  cases,  however,  as  where  the  party  is  unprepared 
with  evidence,  the  obligation  to  begin  may  prove  a  burden  to  lum,  upon  whom 
it  rests.(7)  "  Whenever  either  party  claims  the  right  to  begin,  he  thereby 
andertakes  to  offer  evidence  on  that  issue  in  respect  of  which  he  has  claimed 
it  ;(8)  he  cannot  claim  the  right  to  begin  in  the  sense  of  merely  addressing  the 
jury  on  the  issue.  Where  there  are  several  issues,  some  of  which  are  upon  the 
plaintiff,  and  some  upon  the  defendant,  the  plaintiff  may  begin  by  proving 
those  only  which  are  upon  him,  leaving  it  to  the  defendant  to  give  evidence  in 
support  of  those  issues  upon  which  he  intends  to  rely ;  and   the   plaintiff  may 


(1)  BeM,   Pre*.   Et.,  39,  citing  Gilbert,   Ev.  Be«t,  Et.,  {  268. 

I4fi.  (5)  S.  102  fot;  Atnot  v.  Hufhu,  1    M.  ft  Rob., 

(2)  Beat  on  Presamption^,  39,  40 :  and  so  in  464  ;  and  tea  other  oasea  cited  in  Beat,  Ev.,  {  268 ; 
Co.  litt,  it  is  laid  down  broadly  :  *'lt  is  a  maxim  Krijiamoyi  Dabia  v.  Durga  Oovittd,  IS  C,  89,  91 
in  law  that  witoessvs  cannot  testify  a  negative,  (1887)  [  "The  test  which  may  well  be  applied  in  a 
bat  an  anriiiatirr."  From  these  and  simitar  case  like  this  is,  who  would  win  if  no  evidence 
expnasioos  it  has  been  raaiUy  inferred  that  "  a  were  given  on  either  side,  and  it  seems  to  us  that, 
ngatire  is  incapable  of  proof," — a  position  upon  the  facts  admitted,  the  paintiSs  must  win 
wlnBy  indefensible,  if  nndeistood  in  an  unquali-  if  the  defendant  docs  not  prove  the  case  set 
itA  sense.     8u  Best,  Ev.,  {  270;  Wharton,  Ev.,  up  by  him."  per  Mitter  ft  Qhose,  JJ.] 

f  tfa.  ( „)     AftUer  V.  Air6er,  1  H.  ft  W.,  427. 

(S)    PoweU,  Ev.,    323  ;  Beat,  on  Presnmptions  (7)    Powell,  Ev.,  333 :  Wills,  Ev.,  24.     See  2 

M.40:  Best,  Br.,  H87I,  27S.  Hyde.  182. 

(4)    Sss  s.    103  ("unleaa  it  is  provided  by  any  (8)     R.  v.  Tookt,  25  St.  Tr.,  446,  447;  Smart 

bv  that  the  proof  of  that  U4A  shall  be  on  any  v.  Jbyner,  6  C.  ft  P.,  721  :  OaktUy  v.  Ooddeen,  2 

partiealar    person")   and  ss.    104,     112    poH,;  F.  ft  F.,  6R6. 
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then  give  evidence  ui  reply  to  rebut  the  facts  which  the  defendant  has  adducfd 
in  support  of  his  defence.(l)  If,  however,  the  plaintiff  in  such  a  case  gives  in 
the  first  instance  any  evidence  on  the  issues,  which  lies  on  the  defendant, 
he  is  bound  to  complete  his  whole  case,  and  will  not  be  entitled  to  c&U  a  portion 
of  his  evidence  in  reply.  "(2) 

The  burden  of  esUMishing  a  case  remains  throughout  the  entire  css«>. 
where  the  pleadings  originally  place  it.  It  never  shifts.  The  party,  whether 
plaintiff  or  defendant,  who  substantially  asserts  the  affirmative  of  the  issae 
has  this  burden  of  proof.  It  is  on  him  at  the  beginning  of  the  case  ;  it  conti- 
nues on  him  throughout  the  case  ;  and  when  the  evidence,  by  whomsoever 
introduced,  is  all  in,  if  he  has  not,  by  the  preponderance  of  evidence  required 
by  law,  established  his  position  or  claim,  the  decision  of  the  tribunal  must  bf 
adverse  to  such  pleader.  On  the  other  hand,  the  burden  of  proof,  in  the  sense 
of  burden  of  evidence,  may  shift  constantly  as  evidence  is  introduced  by  one  side 
or  the  other, — as  one  scale  or  the  other  preponderates  over  its  fellow.  To 
carry  out  the  same  metaphor  ;  so  often  and  so  long  as  the  scale  containing  an 
adverse  amount  of  evidence  preponderates  to  a  certain  extent  by  reason  of 
evidence  adduced  in  that  behalf,  the  duty  or  necessity  rests  on  a  party  to  intro- 
duce opposing  evidence  which  shall  restore  the  equipoise,  or,  if  possible,  strike 
a  new  balance. 

This  necessity  or  duty  may,  and  usually  does,  alternate  constantly  be- 
tween the  parties.  This  is  "  the  burden  of  evidence  " — burden  of  proof  in  the 
second  of  the  senses  abovementioned.  But  when  the  entire  evidence  is  in,  it  is 
legally  necessary  to  conviction,  or  other  affirmative  action  by  the  tribunal,  that 
the  final  balance  should  be  one  way,  that  a  certain  one  of  the  scales  should  even- 
tually preponderate  and  preponderate  to  a  definite  extent.  This  necesaty  hat 
not  any  time  shifted,  but  has  remained  constantly  throughout  the  trial,  on  one 
of  the  parties  alone  ;  to  wit,  on  him  who  had  the  affirmative  of  the  issue.  This 
is  the  "  burden  of  establidiing  " — burden  of  proof  in  the  first  of  the  senses 
abovementioned.(3) 

As  already  observed,  the  burden  of  proof  may  be  affected  by  presomp- 
tion8.(4)  The  burden  of  proof  is  shifted  by  those  presumptions  of  law  which  an 
rebuttable ;  by  presumptions  of  fact  of  the  stronger  kind  ;  and  by  every  species 
of  evidence  strong  enough  to  establish  a  prim<i  facie  case  against  a  party. 
When  a  presumption  is  in  favour  of  the  party  who  asserts  the  negative,  it  only 
affords  an  additional  reason  for  casting  the  burden  of  proof  on  his  adTersary  ; 
it  is  when  a  presumption  is  in  favour  of  the  party,  who  asserts  the  affirmative, 
that  its  effect  becomes  visible,  as  the  opposite  side  is  then  bound  to  prove  his 
negative.(6)  So  sections  107 — 111,  post,  enumerate  instances  in  which  the  bur- 
den of  proof  is  determined  in  particular  cases  not  by  the  relation  of  the  parties 
to  the  cause  (as  is  the  case  in  sections  101 — 106),  but  by  presumptionB.(6)  It 
is  in  fact  in  this  connection,  perhaps,  more  strongly  than  in  any  other,  that 
the  force  of  a  so-called  "  presumption  of  law  "  becomes  evident.  Such  a  pre- 
sumption shifts  the  burden  of  proof  in  the  sense  of  the  "  burden  of  evidence  " 
— the  burden  of  going  foiward  with  new  evidentiary  matter.  The  establish- 
ment by  one  party,  in  discharge  of  the  ontu  of  a  legal  presumption,  casts  od 
the  other  burden  of  disproving  it ;  in  other  words,  it  shifts  the  burden  of  evi- 
dence. When  conflicting  evidence  on  the  point  covered  by  the  presumption 
of  law  is  actually  gone  into,  the  presumption  of  law  is  functus   offlcio  as  s 

(1)  Shaw  r.  Seek,  S  Ex.,  am.  (6)     Best  Et.,  {  273.     The  pity  who  mmitn 

(2)  Brovme  t.  Mtarag,  By.  &  H.,  254 :  WOb,  the  negative  miut  begin  wbensrer  there  ii  •  4ii- 
Et.,  26,  27  :  Taylor,  Et.,  H  384,  886.  8e»  Civ.  putable  preanmption  of  law  in  bntm  ol  an  aflir- 
Pr.  Code,  •.  180.  mative  allegation ;  taylor,  Et.,  {  W7. 

(3)  BcH,  Et.,  Amer.  Note^  269^  270.  (6)    Staph.  IntrnxL,  174. 
<4)    A*  to  presumptions,  T.  anit,  note*  to  a.  4. 
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presumption  of  law.  The  presumption  of  fact  upon  which  such  legal  presump- 
tion was  founded  is  to  be  weighed  by  the  tribunal  with  the  other  evidence 
m  the  case.(I) 

In  conclusion,  the  general  principle  with  regard  to  the  burden  of  proof  may 
be  stated  to  he  that  a  party,  who  desires  to  move  the  Court,  must  prove  all  facts 
necessary  for  that  purpose  (secrtions  101-105).  This  general  rule  is,  however, 
(abject  to  two  exceptions  :  (a)  He  will  not  be  required  to  prove  such  facts  as  are 
especially  within  the  knowledge  of  the  other  party  (section  106) ;  nor  (b)  so 
much  of  his  allegations  in  respect  of  which  there  is  any  presumption  of 
law  (sections  107 — 113),  or,  in  some  cases,  of  fact  (section  114)  in  his 
fAVoar.(2) 

101.  Whoever  desires  any  Court  to  give  judgment  asp^wr. 
to  any  legal  right  or  liability  dependant  on  the  existence  of 
facts  which  he  asserts  must  prove  that  those  facts  exist. 

When  a  person  is  bound  to  prove  the  existence  of 
any  fact,  it  is  said  that  the  burden  of  proof  lies  on  that 
person. 

lUuHraiioiu. 

(a)  A  desires  a  Ooort  to  give  jadftment  (hat  B  ahall  be  ponished  for  a  crime  which  A 
mjs  B  has  committed. 

A  most  proTe  that  B  has  committed  the  crime. 
(6)  A  desires  a  Court  to  give  jadinuent  that  he  is  entitled  to  certain  land  in  the  | 
don  of  B,  by  reason  of  facta  which  he  asserts,  and  which  B  denies,  to  be  true. 
A  mast  prove  the  existence  of  those  facts. 

102.  The  burden  of  proof  in  a  suit  or  proceeding  lies  on  gj^^^ 
that  person  who  would  fail  if  no  evidence  at  all  were  given  p«»'  "•» 
on  either  side. 

llhi$tratiotu. 

(a)  A  saes  B  for  land  of  which  B  is  in  possession,  and  which,  as  A   asserts,  was  left  to  A 
by  the  will  of  C,  ETm  father. 

If  no  evidence  were  given  on  either  side,  B  woold  be  entitled  to  retain  his  possession. 
Therefore  the  borden  of  proof  is  on  X. 
(6)  A  sues  B  for  money  due  on  a  bond. 
The  execution  of  the  bond  is  admitted,  but  B  says  that  it  was  obtained   by  fraud, 

which  A  denies. 
If  DO  evidence  were  given  on  either  side,  A  would  snoce^,  as  the  bond  is  not  disputed 

and  the  f  rand  is  not  proved. 
Therefore  the  burden  of  proof  is  on  B. 

108.     The  burden  of  proof  as  to  any  particular  fact  lies  surdm  of 
on  that  person  who  wishes  the  Court  to   believe  in  its  exist-  pafUeniKr 
ence,  unless  it  is  provided  by  any  law  that  the  proof  of  that  "***^ 
fact  shall  lie  on  any  particular  person. 

Ittu$tration. 

(«)  A  prosecutes  B  for  theft,  and  wishes  the  Court  to  believe  that  B  admitted  the  theft 
tt  O.    A  aast  prove  the  admission. 

(i)    Best,  Bv.,  Amer.  Notes,  pp.  S«0.   270.  {i)    Am  Tsylor,  Bv„  K  8«7,  878A. 
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104b  The  burden  of  proving  any  fact  necessary  to  be 
proved  in  order  to  enable  any  person  to  give  evidence  of  any 
other  fact  is  on  the  person  who  wishes  to  give  such  evidence. 

IUu$trtttion$. 

(a)  A  wiabes  to  prove  a  djring  declaration  by  B.    A  most  prove  £*«  death. 
(6)  A  wishes  to  prove,  by  secondary  evidence,  the  contents  of  a  lost  dooumeat. 
A  must  prove,  that  the  document  has  been  lost. 

Prlnolple. — See  Introduction  to  Chapter  VII,  ante.  The  following  noles 
give  reported  cases  applying  the  rales  laid  down  in  these  sections  uid  refemd 
to  in  the  preceding  introduction. 

ss.  101—106  {BwnUn  of  prcof  dUii  mhi 

abU  ty  rtlatbm  oj  parHn.) 
«a.  107—  111  KBwrdtm  of  prw4  (MtrmUt- 

abtt  by  prMtMNpHon*.) 
as.  118—113  {CoHduttvt  prttumtpUemi.) 
s.  114  {Pmmnptiotu  of  faeLS 


s.  3  ("  Court.") 

s.  8  C  fw*.") 

8.  SC'iVoo**") 

8.  101  (DtfiiMUm  of  "  bmxUu  of  proof.") 

8.  3  <"  Bnidtnet.") 


Steph.  Dig..  Art.  93-97  A. ;  Steph.'  Introd..  174 ;  Taylor,  Bv.,  H  364—390 ;  Best,  Bi., 
{265-277:  Araer.  Notes  to  same,  pp.  268— 270;  Powell,  Bv.,  822-333 ;  Starkie.  Bv.,  « 
«(  M^.;  Best  on  Presomptions  ;  Wharton,  Bv.,  H  85S— 372  ;  Oreanleaf,  Bv.,  74—81  ;  Boseos. 
N..P„  Bv.,  and  Cr.  Bv.  (references  to  be  sought  for  under  the  title  dealing  with  tiie  parti, 
cular  matter  in  question).  T.Awson  on  Presumptive  Bvidence,  pat$tm ;  Barr  Jones,  Br., 
iX  174— 196;  Wigmore,  Bv.,  §24  83,  tt  ttq..  and  the  authorities  (text-books  and  case-lav), 
cited  in  the  following  sections. 

OOaUUINTAR'V. 

See,  as  to  the  general  principles  regulating  the  burden  of  proof,  the  /ii<rp- 
duction  to  the  present  Chapter.  The  reported  cases  in  which  those  princi^es 
have  been  appUed  are  cited  hereafter,  their  subject-matter  being  arranged  in 
alphabetical  order.  It  is  incumbent  on  each  party  to  discharge  the  burden  of 
proob  which  rests  upon  him.(2)  Where  the  burden  of  proof  lies  on  a  party 
and  is  not  discharged,  the  suit  must  be  di8mi88ed.(3)  When  the  issue  raised 
by  the  Court  is  in  substance  whether  the  plaintiff's  or  defendant's  story  is 
true,  it  is  possible  that  neither  of  the  stories  may  be  true,  and  the  question 
then  arises  which  of  the  two  alternatives  of  the  issue  is  the  really  material  one. 
Usually  the  really  material  one  is  the  first  part  of  the  issue,  vu.,  is  the 
plaintiff's  story  true  ?  If  the  defendant's  defence  is  a  plea  in  confession  and 
avoidance,  viz.,  a  plea  which  admits  that  the  plaintiff's  story  is  true  but 
avoids  it,  then  if  the  defendant  fails  to  prove  his  case,  the  plaintiff  nuy 
recover.  But  if  the  defence  is  substantially  an  argumentative  traverse  of  the 
truth  of  the  plaintiff's  story  not  admittini^  that  one  word  of  it  is  tme  and 
setting  up  certain  things  perfectly  inconsistent  with  it,  the  second  altematiTe 
of  the  issue  ought  to  be  rejected  and  the  truth  of  the  plaintiff's  story  becomes 
the  real  question.  If  the  plaintiff  then  does  not  prove  the  affirmative  of  his 
issue,  the  consequence  if>  that  he  must  fail,  and  the  defendant  may  say,  "  it  is 
wholly  immaterial  whether  I  prove  my  case  or  not ;  you  have  not  proved 
your8.''{4)   The  burden  of  proof  in  the  sense  of  the  burden  introducing  evidence 


(1)  For  •  oriminHl  oaae  in  which  this  Beotion 
was  held  to  have  been  misapplied,  see  Satlh» 
SiWtt  V.  R.,  4  C.  W.  N.,  676  (1900). 

(2)  Raifnatk  SaMar  v.  Rutkomatk  PeraMad.  12 


C.  L.  R.,  186,  193  (1892). 

(3)  Appa  San  v.  AMawu.  U  IL,  «0  (UMk 

(4)  Raia  CtoaJmaoM  v.   Btmfti  Mommiar, 
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may  and  constantly  does  shift  during  the  trial.(l)  There  are  many  cases 
in  which  the  party  on  whom  the  burden  of  proof  in  the  first  instance  lies,  may 
shift  the  burden  to  the  other  side  by  proving  facts  giving  rise  to  a  presumption 
in  his  favour(2)  or  by  showing  an  admi8sion.(3)  The  amount  of  evidence  re- 
quired to  shift  upon  a  party  the  burden  of  displacing  a  fact  may  depend  on 
the  ciicomstances  of  each  case.  (4)  When  the  case  of  a  plaintifi  is  scanty  in  point 
of  evidence,  it  is  a  sufficient  answer  that  from  the  situation  of  the  plaintifE  the  evi- 
dence of  that  which  is  in  contest  between  the  parties  is  not  so  fully  within  his 
reach  as  it  is  within  the  reach  of  the  other  party,  and  that  there  is  on  the  part  of 
the  plaintifE  evidence  enough  prima  facie,  as  it  is  said  in  England,  to  go  to  a  jury. 
It  is  then  for  the  other  side  to  consider  how  he  shall  meet  that  evidence.  He 
may  leave  the  plaintifi  to  prevail  by  the  force  of  his  own  case,  contending  that 
he  is  not  called  upon  to  answer  it,  unless  it  is  such  as,  if  unanswered,  disposes  of 
the  case.  But  if,  instead  of  relying  upon  the  weakness  of  the  plaintifi' s  case, 
he  meets  it  and  undertakes  to  rebut  it  by  counter  evidence,  the  Court  will  look 
to  the  sort  of  evidence  produced,  and  if  it  is  not  such  as  might  have  been  expected, 
the  Court  will  draw  conclusions  adverse  to  him  from  this  fact.  So  in  appeal 
it  being  incumbent  on  the  appellant  to  show  that  the  judgment  of  the  Court 
below  is  wrong,  the  Court  must  consider  what  was  the  nature  of  the  whole  of  the 
evidence  before  that  Court.(5)  The  Court  will  generally,  as  respects  the  qttantum 
of  evidence  required,  consider  the  opportunities  which  in  particular  cases  each 
party  may  naturally  be  supposed  to  have  of   giving  evidence.  (6) 

The  general  rule  of  evidence  is  that  if,  in  order  to  make  out  a  title,  it  is 
necessary  to  prove  a  negative,  the  party  who  avers  a  title  must  prove  it.  (7)  "  A 
proviso  is  properly  the  statement  of  something  extrinsic  of  the  subject-matter 
of  a  covenant  which  shall  go  in  discharge  of  that  covenant  by  way  of  defeasance : 
an  exception  is  a  taking  out  of  the  covenant  some  part  of  the  subject-matter  of 
it.  If  these  be  right  definitions,  the  plaintifi  need  never  state  a  proviso,  but  must 
always  state  an  exception :  and  whether  particular  words  form  a  proviso  or  an 
exception,  will  not  in  any  way  depend  on  the  precise  form  in  which  they  are  in- 
troduced, or  the  part  of  a  deed  in  which  they  are  found.  "(8)  This  has  been  laid 
down  as  a  rule  of  pleading,  but  it  holds  good  as  a  rule  of  procedure  also  upon  the 
question  of  burden  of  proof.  So,  if  a  clause  in  an  instrument,  such  as  a  policy 
of  assurance  be  an  exception,  the  plaintifi  must  not  only  state  it,  but  show  that 
it  is  not  applicable  ;  if  it  be  a  proviso,  the  defendant  must  state  it,  and  shew  that 
it  applies.(9)  Owing  to  particular  circumstances,  in  some  cases  where  the  burden 
of  proof  is  on  the  plaintifi  very  slight  evidence  may  be  sufficient  to  discharge 
the  ontts  and  shift  it  to  the  other  side.  In  such  cases  slight  evidence  means  evi- 
dence which  does  not  go  the  whole  length  of  proving  a  particular  fact,  but  which 

S  B.   L.    B.,  303,  307,  308  (1870).     .4rumti0am  (4)     Caiiumbhoy     Akmtdbhoy     v.    Ahmedbhoij 

Ciettg  r.   Ptrtifannan  Sermi,  2S  W.  R.,  81,  82  aubibhoy,  12  B.,  280  (1887). 

(1876).     See  Haji  Klian  v.   Baldto   Dat,   24  A.,  (5)    Sooriah  Row  v.Colaghery  ttoodua,  2  Moo. 

90(1901).  I.  A.,  113,  124  (1838). 

(1)  T.  aaM,  pp.  52S-626;  Davlala  v.  Oaneth  Shaa.  (6)  RoiaJt  Kithm  v.  Narmiar  Singh,  L.  R., 
m,  4  B.,  296  (1880):  Nitfirini  v.  Kaliperiihad  3  I.  A.,  86,  88  (1876)  ;  see  Ram  Pnuai  r. 
Dan,  23  W.  R..  431,  (1876) ;  8hitUt  v.  IftlHiMon,  Rathunanian  Prasad,  7  A.,  738  (1886). 

9  A.,  398  (1887) ;  Qotrinda  t.  Joalia  Premaji,  7  B.,  (7)  Podm  Beiaru  v.  Ifofaon  *  Co.,    9  \V.  R., 

73(1878):     Hano    MtAux    v.    MoOmra    Mokun,  190,  192  (1868). 

7C.,  226  (1881) :  Romu^mr  Koer  t.  Bharat  Per-  (8)  Tkurtby  7.  PtofU,  1  Wma.  Saiind.,   p.  233», 

•fcirf,  4  C.  W.  N.,  18  (1899) ;  Sideiman  Kader  ▼.  {oUowed  in  Ago  Syud  v.  Hajee  Jachariah,  2  Ind. 

VdkwU  AInr,  2  C.  W.   N.,    186   (1897):   Bern  Jut.,    N.  8.,  308.    310  (1867):   «»  to  pleading 

CianJra  ▼.  KaK   Protmna,   30  C,    1033,    1042  ezoeptions ;  see  Ra»k  Behari  y.  Hafumotii  Debya, 

(1903).  16  C,  666-657  (1888). 

(2)  ifaito  Uokun  v.  Malkwa  Mtdtun  7  C,  (9)  Aga  Saduck  7.  Hafee  /oatanaA.  2  Ind. 
226  (18»1).  Jar.,  N.  8..  908,  310  (1867) 

(3)  Bala  r.  Shiva,  27   B.,  271,  278  (1902). 
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suggests  it.     But  slight  evidence  must   not   be  confounded   with   suspicious 
evidence  or  evidence  which  is  open  to  que8tion.(l) 

When  a  claim  is  founded  upon  a  distinct  statement  of  account  signed  k 
the  defendant,  in  which  he  acknowledges  a  particular  sum  to  be  due  to  the  plain- 
tiff, it  is  for  the  defendant  to  produce  evidence  to  rebut  the  primA  facie  case  made 
against  him. (2)  When  one  party  alleges  a  transaction  to  be  a  mortgage  and  the 
other  alleges  it  to  be  a  sale,  and  the  books  of  the  defendant  contain  entries  which 
supportthecaseoftheplaintiS,  the  burden  of  proof  is  shifted  from  the  plaintiff 
to  the  defendant,  and  it  is  for  the  latter  to  produce  evidence  to  neutralize  or  ex- 
plain away  the  effect  of  these  entries.  (3)  Where  there  is  an  obligation  to  render 
an  account,  it  includes  a  duty  to  shew  primd  facie  that  the  account  rendered  is 
correct  and  complete,  and  that  duty  extends  to  both  sides  of  the  acconnt.(4) 
When  the  accounts  of  a  mortgagee  who  has  been  in  possession  are  being  taken, 
his  income-tax  papers  are  inadmissible  as  evidence  in  his  favour,  though  they 
may  be  used  against  him.  It  is  the  mortgagee's  duty  to  keep  regular  accounts, 
and  the  onus  lies  in  the  first  instance  upon  him.  If  he  has  not  kept  proper 
accounts,  the  presumption  will  be  against  him ;  but  this  does  not  mean  that 
all  statements  of  the  mortgagor  against  him  must  therefore  be  taken  as  true.(5) 
As  to  the  burden  of  proof  on  taking  of  partnership  accounts,  see  below.  (6)  In 
an  agency  account  the  plaintiff  has  only  to  show  that  the  defendant  is  an 
accounting  party  and  then  it  is  for  the  latter  to  prove  the  amount  of  bis 
receipt8.(7) 

The  burden  of  proof  as  to  the  relationship  in  the  case  of  principal  and  agent 
is  dealt  with  by  section  109,  jMSt,  to  the  notes  of  which  section  reference  should 
be  made.    See  as  to  agency  account  last  paragraph. 

When  a  claim  has  been  made  by  a  third  party  to  property  attached,  it  is  for 
the  claimant  to  begin,  and  he  must  prove  that  the  property  belonged  to  him  or 
was  in  his  posse8sion.(8)  Bat  if  he  starts  his  case  sufficiently  as  by  showing  that 
a  deed  of  sale  had  been  executed  in  his  favour  by  the  judgment-debtors,  that 
possession  had  been  given  to  him  and  that  the  consideration  of  the  sale  had 
passed,  this  is  sufficient  to  shift  the  onus  on  to  the  defendant.(9)  When  a 
judgment-creditor  has  obtained  a  writ  of  attachment  against  the  property  of  hig 
ludgment-debtor,  but  such  debtor  has  no  property  against  which  the  writ  can 
be  enforced,  the  judgment-creditor  is  entitled  to  an  order  for  execution  of  his 
decree  by  attachment  of  the  person  of  the  debtor,  and  the  burden  of  proof  is 
on  the  latter  to  shew  that  he  has  no  means  of  satisfying  the  debt,  and  that  he  has 
not  been  guilty  of  any  misconduct,  not  on  the  creditor  to  shew  that  by  sending 
the  debtor  to  prison  some  satisfaction  of  the  debt  will  be  obtained.{10)  See 
the  undermentioned  case(ll)  as  to  the  burden  of  proof  in  the  case  of  allegatioa 
of  the  non-observance  of  the  formalities  necessary  to  attachment.  Where  the 
decree-holder  attached  certain  property  in  the  hands  of  the  judgment-debtor's 
sons,  it  was  held  to  be  for  the  latter  to  prove  that  the  property  sought  to  be 
sold  in  execution  was  the  joint  ancestral  property  of  themselves  and  their 
father  and  could  not  be  attached  in  execution  after  the  father's  death.(l2) 


(I)  Bw  Dyal  v.    Roy    Kritio,  24  W.    R.,  107 
(1876). 

(5)  Bimm  Stiat  v.  Jomwar  UmU,  24  W.  R., 
202  (1876). 

(3)  Oovinda    v    Juha    Prtmaji,    7      B.,    73 
<1878). 

(4)  Maytit  V.  i4(«(o»,  16  M.,  246  (1892). 

(6)  ShaK  Oholam  v.  Muttammut  Ananwn,  9 
W.  R.,  276  (1867). 

(6)  ThirulntmarttaH  CheUi  v.  Stiiaraya  ChtlU, 
30  M.,  313  (1896). 

(7)  Ram  Da»«  v.  Bhagwal  Da$t,  I  All.   L.    J., 


347  (1904). 

(8)  Ufa  Tha  v.  Bum,  i  B.  L.  R.,  F-  B.,  »l 
(1868) ;  s.  c,  U  W.  R.,  F  B.,  8 ;  Oovimi  AtmifM 
V.  aanlai,  12  B.,  270  (1887). 

(9)  Digitmlmne  Douu  y.  Baitet  SlaHtmb,  15  W, 
R.,  1S6  (1871). 

(10)  SekM  V.  Bijohn,  8  B.  L.  R.,  255  (IKil): 
».  0.,  17  W.  R.  186. 

(11)  Aim  Kruknar,  Bw/wtniua  BtpM,  L.  K.. 
7  I.  A.,  167  (1880):  a.  c,  «&,  129. 

(13)  Htmnaik  Rat  v.  Bmte  Rai,  i  AO.  h.  i. 
272n  (1908).. 
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I 

Where  an  auction-purchaser  brought  a  suit  to  obtain  possession  of  certain  purcbMer- 
jtilkwa,  which  he  alleged  formed  part  of  his  zenindary  of  S,  the  defendant  being 
in  possession  thereof,  and  his  possession  having  been  confirmed  in  an  Act  IV 
case,  it  was  A«M  that  the  burden  of  proof  rested  on  the  plaintiff  to  shew  that  the 
jvikurt  in  dispute  formed  part  of  the  assets  of  the  zemindary  at  the  time  of  the 
perpetual  8ettlement.(l) 

A  person  seeking  to  exercise  the  statutory  right  of  avoiding  an  encumbrance  ^^j^«am^ 
given himby  the  12th section  Beng.  Act  VII of  1868,  or  by  section  66 of  Beng.  Act  branoe : 
YI  of  idM,  must  give  some  frimA  facie  evidence  to  show  that  the  encumbrance,  ^nt :  sai 
which  he  seeks  to  avoid,  comes  within  the  purview  of  the  8eotion.(2)    In  a  suit  Thakburt 
to  set  aside  a  settlement  where  the  defendant  pleaded  that  the  tenure  was  dw 
mokurari,  it  was  held  that  the  onus  was  on  the  defendant  to  prove  the  validity 
and  propriety  of  the  settlement.  (3)   Where  a  Collector  in  exercise  of  his  lawful 
fonotions,  assumed  the  jurisdiction  to  sell  a  pcUni  taluk,  the  onus  was  on  the  plain- 
tiff alleging  it  to  shew  that  he  bad  no  jurisdiction. (4)    The  onus  6t   proving  that 
thalAuat  proceedings  are  wrong  lies  on  the  person  alleging  it.(6) 

It  is  very  much  the  habit  in  India  to  make  purchases  in  the  names  of  others,  Sn^sao- 
and  these  transactions  are  known  as  benami  transactions.  An  important  cri-  tlons. 
terion  in  these  cases  is  to  consider  from  what  source  the  money  comes  with  which 
the  purchase-money  is  paid.  In  a  great  number  of  cases  they  are  made  in  the 
nataes  of  persons  ignorant  at  the  time  of  their  being  so  made,(6)  Though  the 
aoorce  of  purchase-money  js  an  important  fact  in  most  of  the  cases  raising  the 
quesfcJM  of  tcnamt,  or  not  ftenawii,  it  is  not  the   only  test  of    ownership,  (7)  and 


a<xor^ppy  the  Privy  Ck>uncil  in  the  case  last  mentioned  held  the  source  of  money 
^OTcoKstent  with  the  claimants  having,  as  the  defence  alleged,  intended  to  make 
s  gift  ofthe  property  to  the  holder  of  it ;  and  the  right  inference  from  the  facts 
was  that  it  wasnot  held^ienami  forthe  claimant  but  belonged  to  the  defendant.(8) 
But  however  inveterate  the  holding  of  land  benami  may  be  in  India,  that  does  not 
justify  the  Courts  in  making  every  presumption  against  apparent  ownership.(9) 
In  cases  of  alleged  J!)en<Mnt  sales  effect  should  be  given  to  the  cAndence  of  posses- 
sion and  enjoyment  since  the  purchase,  as  showing  who  is  the  substantial  owner. 
The  burden  of  proof  lies  on  the  person  who  maintains  that  the  apparent  state 
of  things  is  not  the  real  state  of  things,  and  the  apparent  purchaser  must  be 
regarded  as  the  real  purchaser,  until  the  contrary  be  proved.(lO)  So  the  burden 
of  proof  is  upon  him  who  alleges  that  the  certified  purchaser  and  registered  owner 
is  a  benamidarXH)  When  a  person  sues  for  possession  of  land,  and  the  defend- 
ant allege  that  the  plaintiff  purchased  the  land  benami  for  him,  the  onus  is  on 
the  plaintiff  to  establish  a  primd  facie  case,  and  the  allegation  of  the  defendant 

(1)  FaHm  t.  Mter  Mahomed,  20  W.  R.,  44  6  Moo.  I.  A.,  63,  72,  74  (1884).  For  a  oaw  in 
(1873),  referred  to  in  Nityanand  Soy  v.  BaiuM  which  the  Prir;  Council  held  that  the  6eMam> 
Ctandn,  3  C.  W.  N.,  341  (1899),  in  which  caae  it  transftctions  "  had  been  elaborated  with  a  perfec- 
was  aaid  that  no  hard  and  faat  mle  oonld  be  laid  tion,  that  is  uncommon  even  in  India,"  tee  Rutkt 
down  aa  to  where  the  burden  of  proof   began  or       Singh  v.  Bajrang  Singh,  13  0.  L.  R.,  280  (1883). 

(7)  Aim  Narain    v.  Mahomed  Hadi,  20  C,  227 


(!)     Koi/ltuhbathiney    Da$Me     v.     Ooeooimoni  (1898). 

Drntm,  8  C,  230  (1881);  Oobind  A'alA  v.  ReiUy,  (8)  lb. 

13  C  I  (1880),  deddei  under  (.  66  of  Ben.  Act  (9)  Monshee  Butluor    v.  Shamtooni^M  Begum, 

Vm  of  1869;  but  tu  aim  Sath  Behari  t.  Horn  II  Hoo.  I.  A.,  661.  W)2  (1867):  i-.  r.,  8  W.  K.,  P. 

Jrem,  IS  C,  667  (1888).  C,  3. 

(3)  Nadiar  Chand    t.  Chunder  Sikkur,  16  C,  (10)  Deo  Nath  v.  Peer  Khan,  3  Agra  Rep.,  18 

7M  (1888).  (1868) ;  SvUimin  Kadwr  v.  Mehudi  Al»wr,  2  C.  W. 

it)  Kolm  Koomar  y.  Maharajah  of    Burdtmn,  N.,  186  (1897).     RanuAai  \.  Rameh^ndra  Shiwam, 

S  W.  B.,  SO  (1866).  7  Bom.  h.  R.  293  (1906). 

<6)  Ueknumd  aingh  t.  Luehmunar  Singh,  10  (11)  Baifnalh  Sahay  t.  Rughonalh  PtrOiai,  12 

C  U  R.,  172  (1880).  C.  L.  R.,  186  (1882) ;  and  rae  Satya  Moni  v.  Bhag- 

«)  Osjmiruto    Ootain  v.  Ovngaptrmud  Ooeain,  gobutty  Churn,  1  C.  T..  R.,  466  (1878). 
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does  not  shift  the  burden  of  proof.(l)  The  presumption  of  the  Hindu  law,  in 
a  joint  undivided  family,  is,  that  the  whole  property  of  the  family  is  joint  estate, 
and  the  <mi*»  lies  upon  a  party  claiming  any  part  of  such  property  as  his  separate 
estate  to  establish  that  fact.  Where  a  purchase  of  real  estate  is  made  by  a  Hindu 
in  the  name  of  one  of  his  sons,  the  presumption  of  the  Hindu  law  is  in 
favour  of  its  being  a  benami  purchase,  and  the  burden  of  proof  lies  on  the  party  in 
whose  name  rt  was  purchased,  to  prove  that  he  was  solely  entitled  to  the  legal  and 
beneficial  interest  in  such  purchaised  estate.  The  same  rule  applies  to  Mahome- 
dans.(2)  The  law  as  to  benami  conveyances  taken  by  a  father  in  the  name  of » 
son,  whether  in  Hindu  or  Mahomedan  families,  should  be  considered  in  all  CoorU 
in  India  as  conclusively  settled  by  the  rule  laid  down  by  the  Privy  Council 
decision  cited  in  note  (6),  p.  531.(3)  But  proof  that  the  father's  object  was  to 
effect  the  ordinary  rule  of  succession  as  from  him  to  the  property  in  question  will 
take  the  case  without  this  rule.(4)  This  rule  is  equally  applicable  to  an  acooant 
opened  in  a  man's  books  in  the  name  of  his  son  as  to  a  purchase  by  him  in  his  son's 
name.  The  frequency  of  betutmi  transaction  in  this  country 'forbids  any  presump- 
tion being  raised  in  either  case  contrary  to  that  which  arises  in  favour  of  the  per- 
son who  provides  the  funds.  (5)  When  a  purchase  is  made  by  a  Hindu  or  Mahome- 
dan in  the  name  of  his  son,  and  when  the  rights  of  creditors  are  in  issue,  veiy 
strict  proof  of  the  nature  of  the  transaction  .should  be  required  from  the  object  or 
to  such  rights,  and  the  burden  of  proof  lies  with  more  than  ordinary  weight  on 
the  person  alleging  that  the  purchase  was  intended  for  the  benefit  of  the  son.(6) 
In  a  suit  to  declare  certain  sales  benami  in  a  case  where  the  property  of  a  husband 
was  sold  to  realize  a  fine  of  court  and  passed  from  hand  to  hand  until  it  was  sold 
to  the  wife,  who  moreover  was  in  possession  of  the  property  when  the  sale  of  the 
husband's  rights  and  interests  took  place,  it  was  hdd  that  the  plaintiff  was  en- 
titled to  a  clear  finding  as  to  whether  the  wife  held  the  property  m  her  own  right 
or  in  trust  for  her  husband  ;  and  that  the  onits  of  showing  the  source  whence  the 
money  came  was  on  the  wife.  An  uninquiring  purchaser  from  a  Hinda  wife 
whose  husband  is  living  at  the  time  is  in  no  sense  a  bond  fide  purchaser  without 
notice.(7)  But  it  has  been  stated  that  the  general  principle  laid  down  in  this  case 
has  been  overruled  by  the  Tnvj  Council.(8)  Qucere,  whether  in  the  absence  of 
any  evidence  to  show  the  source  from  which  the  purchase-money  was  derived, 
there  is  a  presumption  that  property  purchased  in  the  name  of  a  Hindu  wife  i» 
the  property  of  her  husband  and  has  been  purchased  with  his  money.  Semble— 
There  is  no  presumption  one  way  or  the  other,  but  the  burden  of  proof  in  each 
particular  case  must  depend  upon  the  pleadings  and  the  position  of  the  paitie» 
as  plaintiffs  or  defendant8.(9)    In  Hindu  law  there  is   no  presumption  that 

(1)  Hmri  Sam  v.  Raj  Coamar,  8  C,  769  (1882),  312  (1866) ;  and  sa  to  the  miu  /nbaaii,  to  pcorr 
Me  UooHo  Katha  v.  Amtnio  Chutulra,  2  C.  L.  B.,  the  source  of  the  purchHee-moneT,  «ee  Sntmu 
48  (1878).  r*»»d<r  v.  Oopavl    Ckmultr,    11     Moo.    I.  A, 

(2)  Hurt  Ram  v.  Raj  Coomar,  8  C,  769  (1882),  28  (1868)  ;  ».  c,  7  W.  R.,  P.  C,  10,  expluxd  '» 
Naginbhai  v.  AhduOa,  8  B.,  717  (1882).  But  the  fioop  Ram  v.  Softram,  23  W.  R.,  Ul  (1875); 
evidence  may  destroy  the  presumption  of  benami ;  Fatx  Buktk  t.  Fniterooddren  ilakomi,  U  Ilea 
Byed  Athjar  v.  Sytd  Mtldi,    L.  B.,  20  I.  .A.,  38  t.  A.,  234  (1871). 

(1892).  (8)     Chovimni  t.  Tanni  Kanlh,  8  C.  MS,  UK 

(3)  RukHadowla  v.    Hwrdvari  Mull,  6  B.  L.  K.,       553,  554  (1882). 

678,  683  (1870);  s.  0.,  14  W.  R.,  P.  C.  14;     13  (9)     lb.,    reversed  on  the   fact^    IJ  C.   18!, 

Moo.  I.  A.,  396.  distinguMhed    in    Ifobin    Ckundtr    v.    IhUtUi 

(4)  lb.  ;  and  see  Raja  Chandranath  v.  Ramjai  Dan,  10  C,  686  (1884);  where  it  was  pointed  cat 
Matumdar,  6  B.  L  B.,  303  (1871).  that    the    question   considered    ms  whrtber  ss 

(6)     A^tabaiv.  ffaji'RahimtuUa,  9  B.,  lis,  122  between  a  husband  or    a   purofaaser  »t  a Mk  >> 

(1886).  execution  against  the  husband,  there  is  soy  p"- 

(6)  Natinbhai  v.  AbduUa,  6  B.,  717  (1882);  sumption  that  property  standing  in  the  aaw 
Rubrndtnela  r.  Hvrdwari  Mull,  6  B.  L.  B.,  678  of  thewife  isheldby  her  tewimt  for  herhntiaad; 
(1870).  which   question  is  entindy  difierent  from  that 

(7)  Bindo  BoMiiwe  v.  Pearu  Mohun,  6  W.  R.,  whether  a  wife,  a  member  of  a  joint  faaily.  "s,  s» 
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transactions  which  stand  in  the  name  of  the  wife  are  the  husband's  transao- 
tion8.(I)  When  a  plaintifE  claims  land  as  puichasei  in  good  faith  fiom  a  benami' 
dar  who  has  been  registered  as  owner  and  who  by  the  act  of  the  true  owners 
had  been  allowed  to  become  the  apparent  owner,  the  burden  of  proof  lies 
upon  the  plaintifi.(2) 

In  a  suit  on  a  bond  it  is  for  the  plaintiff  to  prove  the  amount  of  the  debt,  and  Bonda. 
this  will  be  done  sufficiently  in  the  first  instance  by  proof  of  the  execution  of  the 
bond.  It  is  for  the  defendant  to  prove  in  answer,  if  he  can,  that  such  amount  is 
leas  than  the  sum  sued  for.(3)  Where  the  plaintiff  in  a  suit  on  a  bond  accounted 
for  not  producing  it  by  alleging  that  the  defendant  had  stolen  it,  and  the  defend- 
ant admitted  execution  but  alleged  that  he  had  satisfied  it,  it  was  held  that  the 
defendant  was  bound  to  begin  and  to  prove  payment  either  by  evidence  to  the  fact 
or  by  the  production  of  the  bond,  or  both.(4)  In  the  undermentioned  ca8e(6) 
the  plaintiff  sued  on  a  deed  which  purported  to  be  one  of  absolute  sale.  It  was 
Jkdmitted  that  an  ekrar  had  been  executed  in  favour  of  the  mortgagor  restoring 
to  him  the  equity  of  redemption.  But  the  plaintiff  produced  this  ^ar  and  said 
it  had  been  made  over  to  him  by  the  mortgagor,  who  had  relinquished  the  equity 
of  redemption.  The  defendant  alleged  that  the  ekrar  had  been  lost  and  had 
somehow  found  its  way  to  the  plaintiff.  It  was  held  that  the  presumption 
of  law  was  in  favour  of  the  plaintiff,  and  that  it  lay  on  the  defendant  to  prove 
its  loss.  Where  the  plaintiff  sued  on  a  bond,  and  the  defendant  attempted  to  re- 
dace  the  claim  on  the  ground  that  the  money  had  not  been  received  in  full  and 
endeavoured  to  substantiate  this  defence  by  calling  for  the  books  of  the  plaintiff, 
it  was  hdd  that  the  burden  of  proof  was  entirely  on  the  defendant.(6) 

When  the  plaintiff  sued  on  two  bonds,  and  the  defendant  in  his  written 
statement  as  well  as  in  his  deposition  admitted  execution  of  the  bonds,  but  plead- 
ed non-receipt  of  consideration,  it  was  hdd  that  the  question  of  execution  could 
not  be  gone  into,  and  that  the  only  question  which  could  be  tried  was  non- 
receipt  of  consideration. (7)  Where  the  plaintiff  was,  as  regards  the  promisor, 
the  only  person  primd  fade  entitled  to  payment,  it  was  held  to  be  on  the  promisor 
to  show  that  a  payment  to  a  third  party  was  binding  on  the  plaintiff.(8) 
See  further  "  Consideratiori,  "  and  "  Recitals,  "  post. 

In  a  question  of  disputed  boundaries  the  onw  probandi  lies  upon  the  plain-  BoandMi* 
tiff  to  prove  by  independent  evidence  his  right  to  recover.{9)  In  a  question  of 
boundary  the  Judicial  Committee,  the  Court  of  last  resort,  is  extremely  reluctant 
to  reverse  the  judgment  of  an  Indian  Court,  and  will  not  do  so,  unless  they  are, 
upon  the  facts  and  evidence,  satisfied  that  the  decision  of  the  Courts  below  was 
clearly  wrong.  There  is  a  strong  presumption  against  a  plaintiff  who  seeks  to 
set  aside  an  award  made  by  Giovernment  officers,  on  a  revenue -survey,  after  full 

Kgmrdu  propertj  heM  in  her  nsme,   in  the  same  280  (1 883). 

positioo  as  lier  husband  with  reapeot  to  property  (8)    Sevaram  Aigar  v.  Sam*  Ai;for,  I  Mad.  H. 

acquired  in  his  name  and  sabJMt  to  the  same  C,  447  (1868). 

prestunption  in   favoorof  the  joint  family  ;   Me  (4)  Chun*  Kmr  v.    Udai  Bam,  6  A.,  13  (ISSSy. 

tiao  potltHb.  me.  "Hindu  Law,"  "Joint-property.'"  (6)  Saj  Coomar  v.  Ram  Suhaye,  II  W.  R.,  151 

According    to    the    law     as    prevailing    in    the  (1869). 

Bombay  Preaidenoy  a  purchase  by  a  husband  in  (6)  Sajetwari  Knar  v.  Bal    Kritlian,  9  A.,  718 

the  name  at  hk  wife  does  not  raise  any  presump-  (1887) ;  s.  c,  L.  R..  14  I.  A.,  142. 

tion  of  a  gift  to  the  «rife  or  of  an  advancement  (7)  OoraU  Babaji  v.     Vitial  Narayan,  11  B., 

for  her  benefit.     Motivaku  v.  PiurtMam  Doyal,  436  (1887). 

<6  Bom.  L.  R.,  97fi  (1904),  see  also  BarlaO-un-nifa  (8)  Adarkhaiam  CheUy    r.  Marimniku,  22  M., 

y.  Fatl   Baq,  26  A.,  272,    288  (1904),  in  which  326  (1899). 

it  waa  bald   that  there   was  no   presumption  of  (9)  Baja   Lttlanund  v.     Makaraja  Uoketktir, 

^VMieement.  10  Hoo.  I.  A.,  81  (1864) ;  s.  c,  8  W.  B.,  P.  C,  19 ; 

(1)    Manaia  Suniari  v.  Makananda  Sarnahar,  Uttanand    Sinqk   v.    iMtkmunw  Singk,    10  C. 

I C.  W.  K.,  367  (1897).  U  B.,  169    (1880);   Bajak   Lulanund    v.    Raja 

(3)    Jtntfo  aingk  v.  Bajranf  ainfk,  13  C.  L.  R.,  Mokendernarain,  13  Moo.  I.  A.,  67  (1869). 

Digitized  by  VjOOQ IC 


Oivll  prooe- 


634  BURDEN  OF   PROOF.  [SS.  101 — 101] 

local  inquiry,  for  the  purpose  of  obtaining  a  rectification  of  the  boundaries  be- 
tween two  estates,  and  the  ontM  of  proof  that  the  award  was  wrong  lies  on  the  pw- 
ty  impeaching  it.(l)  But  when  a  disputed  line  of  division  runs  between  waste 
lands  which  have  not  been  the  subject  of  definite  possession,  the  ordinary  nile 
regarding  the  onw  upon  a  plaintiff  seeking  demarcation  does  not  apply.  The 
duty  is  on  the  defendant  as  much  as  on  the  plaintiff  to  aid  the  Courts  in  ascer- 
taining the  true  boundary.  (2)  In  a  question  of  the  boundary  between  a  faUtra/ 
tenure  and  a  zemindar's  mal  land,  there  is  no  presumption  in  favour  of  one  or 
the  other,  but  the  onus  is  on  the  plaintiff  to  prove  his  case.O)  Landa  admittedly 
situate  within  the  boundaries  of  zemindary  are  primd  facie  to  be  considered  u 
part  of  the  zemindary ;  and  it  is  for  those  who  allege  that  they  have  been 
separated  from  the  general  lands  of  the  zemindary  and  that  they  have  been 
settled  as  a  shikmi  taluk  to  establish  this  allegation.C^)  When  land  is  withia 
the  ambit  of  the  plaintiff's  zemindary  and  the  defendants  set  np  an  advene 
title  by  reason  of  an  undertenure,  the  burden  of  proof  is  on  the  defendant. 
But  where  the  plaintifi  admits  that  there  b  a  hoiela  within  his  zemindary  and 
that  the  defendant  has  lands  in  that  hotda,  but  alleges  that  he  has  exc«eded 
the  boundaries  of  that  kotUa  and  has  encroached  upon  his  lands,  the  onw  is  on 
the  plaintiff  to  shew  that  the  defendant  has  encroached.(6)  When  a  dispute 
arises  regarding  the  direction  of  a  boundary  which  one  of  the  parties  to  a  snit  has 
demolished  and  the  other  party  proves  its  general  direction,  the  ontu  of  proof, 
that  the  direction  is  wron^^y  stated,  if  it  be  so,  lies  on  the  former  who  removed 
the  boundary.(6) 

Where  the  defendant  objects  that  the  plaintiff  omitted  in  a  former  suit  to 
wrry  proce-  JJJQJ^Jg  ^^^  portion  whlch  he  now  claims  and  in  respect  of  which  he  then  had  s 
cause  of  action,  the  objection  being  one  of  fact,  the  burden  of  proof  lies  on  the 
objector.(7)  In  a  dispute  as  to  the  valuation  of  a  suit,  where  the  defendant 
asserts  that  it  is  overvalued,  the  onus  of  proving  the  truth  of  the  assertion  is  on 
him.(8)  When  a  party  complains  in  appeal  that  certain  evidence  has  been  re- 
jected by  a  lower  Court,  he  must  be  able  to  shew  that  the  evidence  was  tendered 
and  rejected.(9)  As  to  the  onus  in  criminal  and  civil  appeals  respectively,  v. 
ante,  p.  20.  If  a  person  other  than  the  defendant  alleges  that  he  has  been  dis- 
possessed, in  the  execution  of  a  decree,  from  land  or  other  inunoveable  property 
which  was  bon&  fide  in  his  possession  on  his  own  account  or  on  account  of  some 
person  other  than  the  defendant,  and  that  it  was  not  included  in  the  decree,  or 
if  included  in  the  decree,  that  he  was  no  party  to  the  suit  in  which  such  decree 
was  passed ;  it  was  held  under  section  230,  Act  VIII  of  1859,  that  it  lay 
on  him  to  prove  his  possession  :  that  he  might,  if  he  wished,  give  evidence 
of  title  beyond  possession,  but  it  was  not  absolutely  necessary  for  him  to  do  so 
in  the  first  in8tance.(l0)  Section  332  of  Act  XIV  of  1882  enacts  that  the  Oonit 
shall  confine  itself  to  the  groimds  of  dispute  specified  in  the  section.  The  harden 
of  proving  that  a  summons  was  not  served  under  the  19th  section  of  Act  Vm  of 

(1)  Sajah    Uelaniind    v.     Hajak    Afohenier-  (7)  Skimuir  *  Co.  v.  Sanet  flkww.  19  W.  K, 
Bom.n,  13  Moo.  I.  A.,  87  (1869).                                 429   (1873). 

(2)  Lukhi   Sarain   r.^  Maharaja   Jodu,  21  I.  (8)  ama  Bankar  v.    Mtnuv  Alt,  S  B.  U  IL. 
A.,  39  (1893) :  s.  c,  21  C,  504.                                     App.,  6  (1870). 

(8)  Bear  Chunder  v.  Ram  OuUy,  8    \V.  B.,  209  (9)  Moitt  KaiUuKMtrov  v.  ConmHiaee,*  Moa. 

(1867);     and    we    Qunjamala    Chowdhrain    v.  I.   A.,   448  (18M). 

Madhub  Chunder,  10  W.  R.,   413  (1868).  (10)  Radha  Pyari  v.  .VoWii  ChanJn,  S  B.  L.  IL. 

(4)  Wite  V.  Bhoobun  tloyee,  10  Moo.  I.  A.,  168,  708  (1870);    Brindaimn    Ch»nder  t.    Tanrimai 

171  (1863):  s.  c.,  3  W.  R.,  P.  C,  6.  Bvndopadhaya,  II  B.  L.  R..  237  (1873);  T—f 

(6)  Rhe^y  Krifto  v.  .VoWn  Chunder.  12  C.  I..  Khatvn  v.  Ramnath   Sen,  7  B.  U  R.,  App.,  *• 

R.,  467  (1880);    »ee  Sirtarinee  v.    Kaliperehad  (1871);  Sharoda  Moyee  r.  KMn  Ckmder,  II  W. 

Com,  23  W.  K.,  431  (1878).  R.,   288(1869);     Makomtd   Annr    i 

(6)  Judoonalh  .WHiliek  v.   Kake  KriHo,  25  W.  ChMnder,  8  W.  R.,  8  (1867). 
R.,  524    (1875). 
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1869,  now  section  108,  Act  XIV  of  1882,  lies  upon  the  person  claiming  the  benefit 
of  the  section.(l)  A  defendant  who  pleads  the  minority  of  the  plaintiff 
as  a  bar  to  the  suit  is  bound  to  substantiate  his  plea. (2)  When  a  defendant  im- 
peaches the  correctness  of  an  Ameen's  report,  that  onus  is  on  him  and  not  on 
the  plaintifi,  who  should  not  in  the  first  instance  be  called  upon  to  support  its 
correctness.  (3)  In  a  suit  for  confirmation  of  a  sale  held  in  execution  of  a  decree 
the  onus  lies  on  the  defendant  to  prove  that  there  was  a  material  irregularity 
in  publishing  and  conducting  it.(4)  In  suits  for  mesne  profits  when  the  defen- 
dants have  been  in  possession  of  the  property  as  wrong-doers,  the  onus  is  on 
them  to  shew  what  were  the  sums  realized  as  rent  during  the  time  of  their  posses- 
sion.(5)  Where  a  person  purchased  at  an  execution-sale  a  tora  garas  huh  or 
the  right  to  a  certain  annual  payment  made  by  Qovernment  and  sued  the 
Collector  to  have  his  name  inscribed  on  the  books  as  the  payee,  it  was  held  that 
the  onus  lay  on  the  Government  to  show  that  the  right  was  inalienable. (6) 
In  a  claim  by  judgment-debtors  to  properties  seized  in  execution  of  a  decree 
against  them  as  representatives  of  the  original  debtor  the  burden  of  proof  was 
held  to  lie  on  the  decree-holder  who  asserted  that  the  property  seized  in  execu- 
tion of  his  decree  was  the  property  of  the  deceased  debtor  and  as  such  in 
the  possession  of  the  judgment-debtors.(7)  See  '^  AttachmerU,'^  "Auction- 
purchaser,  "    "  Avoidance,  "    ante  ;  "  Notices,  "  post. 

It  is  the  established  practice  of  the  Courts  in  India,  in  cases  of  contract,  oonsld*r«- 
to  require  satisfactory  proof  that  consideration  has  been  actually  received ;  *'*"• 
according  to  tlie  terms  of  the  contract,  and  a  contract  under  seal  does  not,  of 
itself,  in  India,  import  that  there  was  a  sufficient  consideration  for  the  agree- 
ment. A  plaintiiT,  however,  suing  to  set  aside  a  security  admittedly  executed 
by  himself  must  make  out  a  good  priniA  facie  case  before  the  defendants  can  be 
called  on  to  prove  consideration. (8)  As  to  recitals  of  receipt  of  consideration 
in  documents,  see  post,  "  Recitals.  "  In  a  suit  on  an  inatrument  the  plaintiff 
is  entitled  to  recover  upon  showing  that  it  was  executed  by  the  defendant. 
The  onus  lies  upon  the  defendant  of  showing  the  want  of  consideration.(9)  In 
a  suit  to  set  aside  a  deed  perfected  by  possession  on  the  ground  of  failure  of  con- 
sideration, it  lies  upon  the  plaintiff  to  make  out  the  case  alleged  by  him,  and  to 
c^ablish  at  least  a  good  primd  facie  title  to  the  relief  prayed  for,  so  as  to  cast 
on  the  defendants  the  burden  of  proving  the  consideration.  A  party  who  comes 
into  Court  to  enforce  a  bond  is  in  a  very  different  position  from  him  who  is  suing 
to  set  aside  a  contract  under  which  there  has  been  possession  and  enjoyment, 
and  of  which  so  far  as  it  has  yet  been  capable  of  being  performed  there  has  been 
performance.  (10)  A  recital  of  the  receipt  of  consideration  in  a  deed  may  be  suf- 
ficient proof  of  the  receipt  of  such  consideration  for  such  deed  :  and  an  admis- 
sion by  recital  in  a  document  of  further  charge  of  the  receipt  of  consideration 
upon  a  previous  mortgage  may  be  sufficient  evidence  of  the  receipt  of  consider- 
ation upon  that  mortgage.(ll)      Where  the  defendant  had    admitted    the 


(1)  Tomb  Ah'  V.  Ckonramun  fiiigk,  24  W.  R.,  (7>  Abdul  Rahman  v.  Mahomed  Atim,  4  C.  W. 
2«?  (1875).  N.,  xxTiii  (18M). 

(2)  ChtM  Karain  ▼.  BuHmree  Singh,  23  W.  R.,  (8)  Rafa  Sahib  v.  Btidhu  Singh,  2  B.  L.  R.,  lit 
3K(\tflli)iXit  Uontev.  Zuheerunnitu  Khanum,  P.  C.  (1880);  see  Baboo  nhantam  v  Chutowret 
»  W.  R.,  »7I  (IR67).  Singh,  W.  R.,  (I««4),  197. 

(3)  Oowne  Namin  v.  MudhoomodHn  DuU,  2  (9)  Jugjut  Chundtr  v.  Bhugioan  Chunder,  I 
W.  R.  (Act  X),  1  (1865).  M«nih.  Rep.,  27  (1862). 

(4)  Attwfi  Btbi  T.  Kalka,  0  .'V.,  602  (1887);  (10)  KaUtperthai  Temret  v.  Prahlad  Sen,  It 
w  altoShih  Singh  v.  Muhtl  Singh,  18  A.,  437  Moo.  I.  A.,  282  (1869);  ■.  o„2  P..  L.  B.,  P.  C, 
(1898).  122. 

(6;  Braffndm  Coomar    v,  Madhub  Chunder,   8  (11)  PriganaA   Chamrjtt    v.    Bittuur  Datt. 

(•.,   34S   (1882).  1    C.     W.   N.,  ccxxH    (1897);    w    to    howeTer 

16)  Sumbhoo  IM  v.  Cnlteetor  of  Sural,  8  Moo.  admimion  diapeming   with  prool  of  kttMtation, 

1.  A.,  I  (1860) ;  4  W.  R.,  P.  C,  65  ««•  Abdul  Karim  v.  Salimvn,  27  C,  190  (1899). 
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receipt  of  consideration  before  the  registering  officer,  the  onus  was  held  to  be 
upon  him  to  disprove  such  receipt.(l)  And  where  a  mortga^^r  whose  bond 
contained  an  admission  of  receipt  of  consideration  denied  receipt  of  considen- 
tion  before  the  Registrar  it  was  held  that  the  ontu  of  proving  non-receipt  of 
consideration  lay  upon  the  mortgagor.(2)  In  the  undermentioned  case  the 
plaintiff  rested  his  case  entirely  upon  the  bond  and  the  defendant's  acknowledg- 
ment thereon  that  Rs.  8,000  was  received  in  cash.  At  the  trial  the  defendants 
proved  that  acknowledgment  to  be  fictitious  and  that  only  part  of  the  money 
had  been  advanced  ;  hdd  that  the  onus  was  upon  the  plaintiff  to  prove  in 
some  other  way  the  advance  which  he  alleged.  (3)  When  the  execution  of  a 
mortgage  or  other  conveyance  is  proved  it  is  not  necessary  to  prove  as  against  > 
third  person  that  the  consideration  passed(4)  See  further  ante,  "  ^itit,  " 
and  post,  "  RecitaU.  " 

MnvlSwice.  Where  a  party  alleges  a  contract  and  breach  thereof,  with  resulting  dam- 
ages, it  will,  of  course,  be  upon  him,  in  the  first  instance,  to  prove  the  contract, 
the  facts  of  his  violation,  and  injury  suffered  thereby.  But  if  a  defendant 
answers  to  a  contract  made  by  him,  that  he  acted  exclusively  as  agent  for  another 
the  burden  is  on  him  to  prove  such  agency  ;  and  so,  if  he  set  up  infancy,  accord 
and  satisfaction,  confession  and  avoidance,  illegality,  fraud,  payment,  or  (to  a 
note)  failure  of  consideration.(6)  In  the  case  of  a  contract  to  sow  indigo,  not 
sowing  would  be  primd  facie  evidence  of  dishonesty,  and  in  order  to  cl^m  the 
benefit  of  the  fourth  ctause  of  the  fifth  section  of  Regulation  XI,  1823,  the  ontu 
is  on  the  person  claiming  the  benefit  to  shew  that  the  negligence  to  sow  had 
been  accidental.(6)  The  question  of  the  burden  of  proof  in  cases  of  accidental 
injury  to  goods  bailed  depends  upon  the  particular  circumstances  of  each  case : 
and,  if  the  bailee  gives  an  explanation  of  the  nature  of  the  accident,  which  it 
not  uncontradicted  nor  prim&  facie  improbable,  the  ontM  is  shifted.(7) 
Where  a  razinamah  is  alleged  to  have  been  obtained  by  fraud  or  duress,  the 
onus  lies  on  the  person  alleging  it  to  prove  the  fran4  •'  it  is  not  sufficient  to  say 
that  it  is  a  case  of  doubt ;  that  there  are  suspicions  circumstances,  &c.,  ftc.(8) 
In  a  suit  by  zur-i-peshgi  mortgagees  for  possession  and  to  set  aside  a  muJw- 
ruree  lease,  which  it  was  alleged  by  the  defendant  was  granted  to  him  by 
the  mortgagor  before  the  mortgage,  it  was  held  that,  as  the  mukururiJan 
were  in  possession  under  a  Magistrate's  order,  the  ontw  was  on  the  plainti&, 
in  the  first  instance,  to  give  some  evidence  to  impeach  the  validity  of  the 
lease  :  but  this  having  been  done  and  a  strong  case  made  out,  the  onus  vaa 
shifted,  and  it  was  incumbent  on  the  tnukururidars  to  shew  that  the  mtiiw- 
ruree  was  executed  before  the  zur-i-peshffi  mortgage  and  was  granted  boni 
fide  for  a  real  consideration  and  was  intended  to  be  operative.(9)  Where  a 
claimant  against  the  estate  of  a  deceased  Hindu  relied  upon  document  whicb 
purported  to  be  executed  by  his  widow,  it  was  held  that  the  oniM  of  proving 
the  execution  was  upon  the  claimant.(IO)  Prim&  facie  when  the  execution  of 
a  mortgage  or  other  conveyance  is  proved,  further  evidence  is  not  required  to 

(I)  AU  Khan     v.  Indar  Parshad,  23  C,   9S0  poet,  "  Patmtal,  "  and  u  to  illegality,  tee  tetu 

(18B«).  to  s.  Ill,  pr»«.  Sec  ••/>»«•*,  "po*,  Mid"  rw- 

(S)  Makabir  Prand  v.    Buhaa  Pgat,  I  All.  L.  riitnaiofi,  "  act*. 
J.  (Diaiy),  180(1904)  ;s.  c,  27  .\.,  71.  ii)  LuU  tlahnmtd^.  Wam»  StCn.,\\ai.  im.. 

(3)  Lola  Lttkmi    v.  Baijed  Haidar,  4  0.  W.  N..  3  (186«). 

82  (1899).  (7)  ahirU4Y.  irtttiii'«>«,9A.,3ae(l8S7);4<«- 

(4)  CMiraas   V.  Bamachandra,  16  M.,  64  (l«B\)       paIA'119*  T.  Jr«n«y  .»Co.,  22  A..  lU  (IWt):  </■ 
•t  p.  S6 ;  and  nee  Lnl  Athitl  v.  Raja  Kaxim,  9  C.  W.       Whuton,  Fv.,  {{  M3  — 3S5. 

N.,  477 :  (.  o.,  32 1.  A.,  113, 121  (1900) :  Bap  Chand  (8)  JToMe  Utt  v.  JutgvmHi  0«ry,  I  Moa  I.  A., 

T.  Harbemir  Chandra,  IOC.  W.  N..747  (190«)  at  I   (1838). 

P-  781.  (9)  ;9*ainw»a>ii    v.     Admi*utnii'-0-iP^   <4 

(5)  WhaitoD,  Et.,  :  3S7;  a«  to  payn.ent,  nee  Bngti,  23  W.  R.,  Ill  (I87S). 

C»«ii.- Af«o,  V.   VdaiKam,6  A.,  73  (I88S);  aiKl  (10)  Aim   Sainu  y.  Sunim,   19  C,  J4»(18»!). 
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»how  that  the  purchaser  has  taken  the  interest  which  the  document  purports 
to  convey.(l)  The  onus  is  on  the  grantor  of  a  maintenance  grant  ( which  is 
primd  facie  resumable  on  the  death  of  the  grantee )  to  show  that  he  has  a 
right  to  take  minerals  from  the  grantee's  property  during  the  subsistence  of 
the  giant.(2) 

When  the  law  makes  the  validity  of  a  document  dependent  on  certain 
formalities,  then  they  must  be  duly  proved  by  the  plaintiff.  If  an  act,  for  in- 
stance, makes  a  document  inoperative  unless  duly  registered  or  stamped,  then 
the  document  cannot  be  put  in  evidence  without  proof  of  such  registry,  or  stamp. 
But  a  primA  facie  compliance  with  the  law  in  this  respect  is  sufficient  for  the 
plaintiff's  case.  If  the  document  is,  on  its  face,  duly  executed,  then  it  will  be 
presumed  that  the  execution  was  regular,  and  the  burden  of  contesting  the  exe- 
cution falls  on  the  party  assailing  the  document. (3)  If  one  of  the  contracting 
parties  alleges  that  an  agreement  is  opposed  to  public  policy  it  is  for  him  to 
set  out  and  prove  those  special  circumstances  which  will  invalidate  the  con- 
tract.(4)  In  order  to  make  a  broker  liable  on  the  ground  of  want  of  authority 
the  onxu  is  on  the  plaintiff  to  prove  such  want  of  authority.(5)  See  ' '  Ac- 
counU,  "  "  Agency,  "  "  Bonds,  "  "  Consideration,  "  ante ;  "  Fraud,  " 
"  Good  and  Bad  Faith,  "  "  Insurance,  "  "  Landlord  and  Tenant,  "  "  Part- 
nership, "   "  Payment,  "  "  Recitals.  "  post. 

The  onus  of  proving  everything  essential  to  the  establishment  of  the  charge  gjjj"**"** 
against  the  accused  lies  upon  the  prosecution.     For  every  man  is  to  be  regarded 
as  legally  innocent  until  the  contrary  be  proved,  and  criminality  is  never  to 
be  pre8umed.(6) 

So  the  burden  of  proving  guilty  intention  lies  upon  the  prosecution  where 
the  int-ent  is  expressly  stated  as  part  of  the  definition  of  the  crime.f  7)  But, 
if  there  are  several  different  intentions  specified  in  a  section  of  the  Penal  Code, 
it  is  not  necessary  to  prove  specifically  which  of  the  several  guilty  intentions 
the  accused  had  ;  it  will  be  enough  if  it  is  shown  that  the  intention  must  have 
been  one  or  other  of  those  specified  in  the  section  in  question,  though  it  may 
not  be  certain  which  it  wa8.(8)  And  though  the  prosecution  must  prove  the 
existence  of  some  one  or  more  of  the  intentions  in  the  Code,  the  proof  need 
not  be  direct,  that  is,  by  the  confession  of  the  accused,  showing  that  his 
intention  was  one  of  those  mentioned  in  the  Code,  or  by  the  evidence  of  wit- 
nesses proving  that  he  admitted  to  them  that  such  was  his  intention.  It  will 
be  enough  if  it  is  proved  like  any  other  fact  (and  the  existence  of  intention  is 
a  fact )  by  the  evidence  of  conduct  and  surrounding  circumstance8.(9)  So 
also  goilty  knowledge  must,  when  necessary,  be  proved  by  the  prosecution. 
Where  facts  are  as  consistent  with  a  prisoner's  innocence  as  with  his  guilt, 

(1)  CUnuan  r.  Itamafl>a>vlr,i,  ir>  M..  54  (1891)  kruhna  I'tMal,  17  B.,673,  679(189.?).     Dtbi  Si>,<,k 
nt  p.  55.  T.  «.,  6  C.  W.  N.,  413  (IflOl). 

(2)  Printe  MalxuheH  v.  AlH^  Dhfjamani.  2  C.  (7)  Balmatuivl  Bam  v.  Ohanmin  Ram,    22  ('., 
U  J.,  20  (190S).  391,  403(l894),for8. 10«,  po»<,applie«oolytoca«f!i 

(3)  Wharton,  Rv.,  {  369.  where  thr  acuUMd  sets  up  an  intent  i;i  hi»  defenc<> ; 
(I)  Batthi  Dot    v.  Xadu    Iku,  I    Oal.  h.    .'.,        w<  alao    Deputy  I^gal  Kemembrancer  v.   Karitna 

291  (1905).  liaUtobi,  22  C,  164,  173  (IS9I):  Khorthfi  Kati 

(I)  Butettur     Pat  y.  Smidt,  10  C.  W.  X.,   14  v   B.,  8  C.  1^  R.,  542  (1881);  In  re  Rowthnkonni, 

(1906).  9  M.,  431  (1886).     As  to  the  efTect  to  be  given  i« 

(6)  iSM  p.  19  an/e,  and  ii<>«r  and  caaes  then- cited.  the  word  "  Itnowint^ly ''   in  a  penal  rnavtnienr, 

Wharton,  Et.,  {  1244;  and  Khoralud  Rati  v.  R.,  <>ee  R.  v.  FiohT,  14  Jl.,  359  (1891). 

8  C.  U  R.,  542  (1881);  Maiajmsi  Brininua  r.  (8)  Balmakuitd  Ram    v  OAannm  Bam,  «upra, 

Tiramatai  KatHu-i,  4  M.,  393  (1881);  Bamammi  403,  404. 

T.  Laiamxit,  9  M.,  387  (1885)  [newspaper  libel.  (9)  BalmakuHd    Ram  v.   akaiuam  Bam,    406  ; 

effect  of  .Act  SXV  of  1867  in  throwing  oittu  on  ftputg  Legal  Remembraiuer  v.  Kannma  Bairtobi, 

•ecoMd],     In  re  ftan^  fa^ak,  7  M.,  436  (1884).  aapra,   173,   174. 

lore  KowAahmiH,  f.  M.,  431  (1885):  R.  r.  Bal- 
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innocence  must  be  presumed  ;  and  criminal  intent  or  knowledge  is  not  necessari- 
ly imputable  to  every  man  who  acts  contrary  to  the  provisions  of  the  law.(l) 

These  general  rules  laying  the  burden  of  proof  upon  the  prosecution  ue 
Qualified  by  those  contained  in  sections  105,  106,  post. 

An  accused  person  is  not  bound  to  account  for  his  movements  at  or  about 
the  time  an  offence  was  committed,  unless  there  has  been  given  legal  evidence 
sufficient  prima  facie  to  convict  him  of  the  offence.  (2)  In  a  reference  by  a  Prea- 
dency  Magistrate  to  the  High  Court  under  section  432  of  the  Code  of  Criminal 
Procedure,  as  to  whether  on  the  facts  stated  any  offence  has  been  committed 
by  an  accused  person,  it  lies  on  the  prosecution  to  make  out  that  an  offence  has 
been  committed  and  under  the  circumstances  the  prosecution  must  begin.(3) 
When  a  former  valid  subsisting  marriage  has  been  proved,  the  onus  is  entirely 
upon  the  defence  to  shew  that  the  earUer  subsisting  marriage  has  been  valid^ 
dis8olved.(4)  When  an  accused  person  alleges  that  an  offence  with  which  be  is 
charged  has  been  compounded  so  as  to  take  away  the  jurisdiction  of  the  Crimi- 
nal Courts  to  try  it,  the  onus  is  on  him  to  shew  that  there  was  a  composition 
valid  in  law.(5)  Where  the  prosecution  proved  that  a  place  was  a  foreshore 
that  was  held  sufficient  to  throw  the  onus  on  the  accused  to  show  that  the  fore- 
shore was  a  private  market  within  the  meaning  of  the  Bombay  Municipal 
Act.(6)  When  an  order  is  passed  by  a  Magistrate  under  the  Criminal  Proce- 
dure Code,  requiring  any  person  to  ' '  show  cause  ' '  why  he  should  not  be  or- 
dered to  furnish  security  for  the  peace,  the  onus  lies  upon  the  prosecution  to 
establish  circumstances  justifying  the  action  of  the  Magistrate  in  calling  for  se- 
ourity.(7). 

In  a  trial  of  an  accused  under  sections  304  and  325,  Indian  Penal  Code, 
certain  witnesses,  who  deposed  to  seeing  the  homicide  take  place  and  who  gave 
evidence  before  the  Magistrate,  were  not  called  and  examined  in  the  Court  of 
Session.  Held,  that  every  witness  who  was  present  at  the  commission  of  such 
an  offence  ouglxt  to  be  called  ;(8)  and  that  even  if  they  give  different  accounts, 
it  is  fit  that  the  jury  should  hear  their  evidence  so  as  to  enable  them  to  draw 
their  own  conclusions  aa  to  the  real  truth  of  the  matter.(9)  Hdd,  also,  that 
the  duty  of  producing  the  evidence  primA  facie  devolves  on  the  public  pro- 
secutor, (10)  and  though  the  burden  of  the  prosecution  is  not  to  be  thrown 
upon  the  Judge,(ll)  there  is  an  obligation  upon  him  not  merely  to  receive  and 
adjudicate  upon  the  evidence  submitted  to  bun  by  the  parties  but  also  to  enqoiie 
to  the  utmost  into  the  truth  of  the  matter  before  him.(12) 

oootom.  I*  '8  incumbent  upon  a  party  to  a  suit,  who  relies  upon  a  custom  as  overrid- 

ing the  general  law  of  the  land,  or  that  of  the  community  to  which  he  belongs, 
to  specify  that  custom  distinctly  and  to  establish  it  without  any  reasonable 
doubt.(13)    So  as  the  impartibility  of  a  Raj  does  not  render  it  inalienable  as  a 


(1)  ft.  V.  .Vo»oir»V*)  aVw,  8  W.  K.,  IV.,  87.  89  576  (1900)1;  JJ.  v.  KattmA  Dintmr,»Bt». 
(1867).  H.  C.  R.,  Cr.,  1«  (1871). 

(2)  R.  r.  Btfin  Bmwm,  10  C,  970  (1884).  (II)  R.  v.  Poffe,  2  Cox.  C.  C,  2*1. 

(3)  R.  V.  HanuUmn,  19  C ,  380  (1892).  (12)  R.  y.  Dhamht  Porhjfo,  IS  Ind.  J»r.  S  8., 

(4)  In  ra  MiUari,  10  M.,  218,  221  (1887).  ■(»  (1891),  citruig  Melvill,  J.,  io  R.  ».  Tnlanu, 
(3)  Murmy  v.  R.,  21   C,  103  (1893).  17th  August,   1871. 

(6)  R.  v.RuMoobai,  7  Bom.    I..  R..  720  (1906).  (13)  JftMHumiU   .VoMMee  r.  ClmMnK^him- 

(7)  R.  V.  .4M«J  ifotUr,  9  A.,  462  (1886) ;  R.  v.  mu*,  20  W.  R.,  247,  248  (1870) ;  OopU  Xvlmr  t. 
Xirunian  Singh,  All.  H.  C.  R.,  p.  431  (1870);  ffonmoiM  fflowM*.  3  P..,  S7S  (1879) ;  fl«r»»<  ».  «"" 
Hflnri  Pantkv.  Mahmntd  Hijat,  4  B.  T..  R.,  F.  B.,  hai,  12  Bo.ii.  II.  C,  294  (187S);  Rahxmtim  »• 
l«  ( 1869).  Hirbai,  3  B.,  34  (IS77) :  R»ia\  Maienirm  r.  JM» 

1%)  Sf-e  cases  rited,  anU,  in  Iiitro.1.  to  Part  III.  Singh,  19  W.  R.,  211  (1873) ;  Thatmr  JiU^  »• 

(9)  R.  ».  HoUen,  8  C.  *  P.,  610.  InkemHh  SiJtee,  19  W.  R.,  2»  (1873) ;  Airi*»r» 

(10)  R.  T.  Phunno  Kaa,6  C,  121  (18S1),  (re-  v.  Ownuhulapva,  4  B.,  494  (1880);  Octal*  *» 
icrreJ  to  in  Sa-lu   Sheikh    v.  R.,   4    C.    W.    N'..  bSarH  v.   Oi^mn  IthmrbharH.  5  B.,  68!  (1880); 
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matter  of  law  its  inalienability  depending  upon  family  custom,  the  latter  must 
be  proved  by  him  who  alleges  it.(l)  And  where  a  party  alleges  a  Raj  to  be  in- 
divisible and  that  he  is,  as  heir,  entitled  to  succeed  to  the  whole,  the  ontts  of 
proof  is  upon  him.  (2)  The  burden  of  proving  that  the  custom  in  a  particular 
family  of  primogeniture  regulates  the  succession  to  their  property  is  upon 
him  who  claims  to  inherit  in  that  right.(3)  The  burden  of  proving  that  the 
valandar  joahi  of  a  village  is  not  entitled  to  officiate  and  take  fees  in  the  family 
of  any  particular  caste,  lies  upon  the  person  asserting  ezemption.(4)  When  a 
person  relies  upon  a  local  usage  regulating  the  right  to  land,  the  subject  of  alluvion 
or  diluvion,  the  burden  of  proving  such  local  usage  lies  upon  him.(5)  As  to 
the  law  governing  Hindu  converts  to  Mahomedanism,  the  following  principles 
may  noW  be  regarded  as  settled  :  (a)  Mahomedan  law  generally  governs  converts 
to  that  faith  from  Hinduism  ;  but  (b)  a  well-established  custom  of  such  converts 
following  the  ffindu  law  of  inheritance  would  override  the  general  presumption, 
fc)  This  custom  should  be  confined  strictly  to  cases  of  succession  and  inheritance. 
li)  If  any  particular  custom  of  succession  be  alleged  which  is  at  variance  with 
the  general  law  applicable  to  these  communities,  the  burden  of  proof  lies  on  the 
party  alleging  such  special  custom. 

If  evidence  is  given  as  to  the  general  prevalence  of  Hindu  rules  of  succes- 
sion in  a  Mahomedan  community  in  preference  to  the  rules  of  Mahomedan  law. 
the  burden  of  proof  is  discharged,  and  it  then  rests  with  the  party,  disputing 
the  particular  Hindu  usage  in  question,  to  shew  that  it  is  excluded  from  the 
sphere  of  the  proved  general  usage  of  the  community.  Among  Native  Chris- 
tians certain  classes  strictly  retain  the  old  Hindu  usages,  others  retain  these 
usages  in  a  modified  form,  and  others  again  wholly  abandon  them.  Before  the 
Indian  Succession  Act  (X  of  1865)  the  Christian  convert  could  elect  to  attach 
himself  to  any  one  of  these  particular  classes,  and  he  would  be  governed  by 
the  usage  of  the  class  to  which  he  so  attached  himself. (6)  The  same  principles 
are  applied  to  the  case  of  Hindu  converts  to  Mahomedanism  such  as  Ehojas 
and  Cutchi  Memons.(7) 

In  a  suit  for  damages  for  defamation  of  character  the  onus  is  on  the  plain-  Defamation, 
tiff  to  prove  that  he  was  not  guilty  of  the  offence  charged  before  the  defen- 
dant can  be  called  upon  to  shew  that  he  made  the  imputation  in  good  faith  and 
for  the  public  good.  (8) 

Where  a  right  of  the  nature  of  an  easement  is  claimed,  the  ontts  of  proving  Basemaats. 
the  existence  of  such  right  will  lie  on  the  person  claiming  the   right.(9)    Pos- 
session of  an  easement  by  order  of  a  Magistrate  passed  under  section  532  of  the 
Code  of  Criminal  Procedure  (Act  X  of  1872)  will  not  relieve  the  claimant  from 
the  ontu  of  proving  his  claim.(IO) 

In  the  undermentioned  ca8e(ll)  the  Privy  Council  observed  :"  The  habit  Fraud, 
may  be  superinduced  by  the  manifold  cases  of  fraud  with  which  they  have  to 

Cattumhhoif  AhmalUioy  v.  AhmeMhoy  Hubibhoy,  1 14)  Mohtndra  Chunder   v.    Stirbo    Khoya,  U 

12   B.,  280  (1687);  s.  c,  in  appeal,    1.1  B.,  534  W.    R ,  iU  (IS60):    SaghabtHira  v.    KankimOi 

(tS89).     /)f<  pp.  84-86  anie,  and  caa««  there  cited.  IShai,    19    B.,  717,  720  (1894).  ■%«  Jardine,    J.: 

(7)  Kajah  Udaya  r.  JaduMal  Adttya,  8  I.  A.,  1  see  no  difficulty  in  extending  to  oases  like  the 

248  (1881) ;  8.  0.,  8  C,  199.  present,  the  rule  its  to  burden  of  proof  laid  down 

[S)  OiHhane  Singh  V.  Koolakul  SingK,  li  W.  R.,  in     Abrnlh    v.  Kortk-Kattan    Hy.   Co.,    lA.,    11 

P.  C,   I  (1841).  0.   B.  1>.,  440,  459:  H.  U,  11  .App.  C^ss.,  247. 

(t)  Qanmikaajn     Pnund    v.     Super»Hdhuxtja  (1>'>)  Httri  JfoAvH  r.  A'tssen  Sutdari,  U  C,  C2 

I'mmd,  23  A.,  37  (1900).  (1884);    (htratt  v.  Kismn  Soomlitn3,   IS  W.    R., 

(1)  Kaia  Valadv.  Krithnabkat,  3  B.,  232  (1879).  83  (1871). 

Ill)  Sae  Hanietv.  Uadkoram,  13  Moo.  I.  A.,  (16)  ObhoyChutnv.  l.uUty  Monte,  2  C.  U  R., 

I  (1869):  ««  8.  2,  lieng.  Reg.  .XI  of  1826.  SW  (187^) ;  overruling  Pitehai  Khan  v.  Abtd  Sir. 

(12)  See  .46ra*a<f<  r.  AhmlMm,9  Woo.  f.  \.,  19S  ,lar,  21  W.  R..  140  (1874). 

(1863).  (17)  ifooiM&«<  Butloor  v.  ShunuoonitM  Beyum, 

(13)  Bai  Baiiiv.  Bai  Santulc,  20  B.,  .'^3  (1894).        II  H.  I.  .A.,  602  (1867). 
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deal ;  but  judges  in  India  are  perhaps  somevhat  too  apt  to  see  fraud  eTerywhere.'' 
However  this  may  be,  fraud  like  everything  else  is  not  to  be  presumed  or  infer- 
red rightly.  The  burden  of  proving  that  any  transaction  has  been  effected  by 
fraud  and  misrepresentation,(l)  duress,  intimidation,  undue  influence  and  the 
like  (2)  lies  upon  the  persons  seeking  to  impeach  its  validity  on  these  groonds. 
Fraud  must  be  charged  in  the  plaint,  and  vague  allegations  of  fraud  are  not  suffi- 
cient. When  fraud  is  charged,  it  is  a  rule  of  pleacUng  that  the  plaintifi  muBt 
set  forth  the  particulars  of  the  fraud  which  he  alleges.  General  allegations, 
however  strong,  may  be  the  words  in  which  they  are  stated,  are  insufficient 
even  to  amount  to  an  averment  of  fraud  of  which  any  Court  ought  to  take  no- 
tice.(3)  When  fraud  is  charged,  the  eviden<;e  must  be  confined  to  the  allega- 
tions.(4)  It  is  a  well-known  rule,  that  a  charge  of  fraud  must  be  substantiidlj 
proved  as  laid,  and  that  when  one  kind  of  fraud  is  charged,  another  kind  cannot, 
on  failure  of  proof,  be  established  for  it.(5)  A  plaintifi  who  charges  another 
with  fraud  must  himself  prove  the  fraud,  and  he  is  not  released  from  this  allega- 
tion because  the  defendant  has  himself  told  an  untrue  story.(6)  When  the 
plaintifi  alleges  that  fraud  only  came  to  his  knowledge  at  a  certain  time,  it  is  foi 
the  defendant  to  prove  that  he  was  cognisant  of  it  before  that  t.ime.(7)  But 
though  fraud  must  be  alleged  specifically  and  proved  as  alleged,  the  proof 
ofiered  need  not  be  in  all  cases  of  a  direct  kind.  "  It  is  a  truth  confirmed  by 
all  experience,  that  in  a  great  majority  of  cases  fraud  is  not  capable  of  being 
established  by  positive  and  express  proofs.  It  is  by  its  very  nature  secret  in 
its  movements,  and  if  those  whose  duty  it  is  to  investigate  questions  of  fiaad 
were  to  insist  upon  direct  proof  in  every  case,  the  ends  of  justice  would  be  con- 
stantly, if  not  usually,  defeated.  We  do  not  mean  to  say  that  fraud  can  be 
established  by  any  less  proof  or  by  any  difierent  kind  of  proof  from  that  which 
is  required  to  establish  any  other  disputed  question  of  fact,  or  that  circum- 
stances of  mere  suspicion  which  lead  to  no  certain  result  should  be  taken  as 
sufficient  proof  of  fraud,  or  that  fraud  should  be  presumed  against  any  body  in 
any  case,  but  what  we  mean  to  say  is  that,  in  the  generality  of  cases,  circum- 
stantial evidence  is  our  only  resource  in  dealing  with  questions  of  fraud,  and  if 

(1)  Kajintkr  Anrain  t.  Bifai  Oiminii,  2  H.  1.  A.  (2)  Motet  W  v.    Jug^iaatk  Owj,  I  M.  L  i- 

181,  248  (18.^9) ;  AehuHik  lingk  t.  Kitht»  Per-  I   (1836) ;  ZeminJar  of  Kamnad  v.  ZtmUlv  ■/ 

thai,  W.    R.,   37  (1861);  Ut.  .lahoriur  r.    Joy  Teuiapuomn,  7  H.  I.  A..  441  (18«»). 
Narain,    I    W.    R.,   327   (1864);    Anu»d    Moyte  (3)  Ouitjn    ffitraia  v.  TUueknm  Chomtkrf,  IS 

V.   8ka>  Dyat,   2  \V.   R.,  2  (ISS'S);   JVauoft  .9yoi  a,  533  (1888)  ;s.  o.,  16  I.  A.,  119;  Pnnmm,  Km- 

V.    VI.  Amanee,  19   \V.  R.,  140,  ISO  (18-S),  P.  mar  v.  Kali  Dae,  19  C,  683  (1892);  KriAtap  ' 

C. ;  Kieken  Dkan  r.    Aim  Dkun,  6  W.  R.,  236  Wamnaji,  18  Bo.ti.,  144,   144  (1873);  [uKUatf 

(186it) ;  Oritk    Chutukr    r.  MoheA  Okunier,    !0  mtut  be  given,  it  being  unreasuoabie  to  reqnr^ 

W.     R.,     173    (1868);     Ram  OuUy    v.    Mumtaj  the  opposite  party  to  meet  a  genenl  ebaiKr]: 

Bebet,   10  W.    R.,  280  (1888) ;  UUa  Roodroo  v.  Jochhm  Perikad  v.  Jogrum  Latt,  2  &  L.  B.  *» 

Binodf  Ram,  10  W.   R.,  32  (186S)  j  Kaj  !farai»  v.  (1878) ;  Lani  Mortjagr  Bank  v.    Mojr  Latkmifi. 

RoinAun  MM,  22  W.  R.,  124(1874)  [Mere  (peoo-  g  c.   U   R.,  447  (1881);  WaUinftwd  x.  Mmtmt 

lation  and  probability  will   not  in    law  rapport  a  Sceietn,  6  App.  Caa.,  697,  701      Ai  to  onl  cri- 

finding  of  fraud].     Roop  Ram  v.  Saeemim  Nalh,  dencp  of    witneasea  depoaing    in    genraal  tenw 

23    V\'.    K.,     141    (1875);    Bibee   Kubeerun    T.  beijig  inmOiamt,  net  SkebooeooiMri  rkkm  r.  Sfti 

Itibtt  SuftekHn.    24    W.    R.,   388  (1876) ;  Ku-  Makom*d,  W.  R.,  1864,  187. 
bemodeenv.JotilShaka,2!>V,\    R.,    133(1876);  {*)  KriAmji   v.    Wamnaji,    18   !».,"   !«,    U" 

Siiker  Ckund  v.  Ihdpmu  Sintk,  6  C,  363  (1870),  (1893). 

6  0.    L.    R.,  374.     If  the  Cknirt  discredits  the  (9)  .4MiU  0OM«tn  t.  ramo-,  II  B.,  620(1887): 

plaintin'a  witneawaas  regard*  the  bonA  fidtt  of  HI.  .A.,  HI. 

a  tranaaotion  which  ia  iiiipogned,  it  a  at  liberty  (6)  Makonud  Oolab  v.  Makomfd  SMman,  21 

to  disniiaa  the  aoit,  altbongh  the  defendant  givea  C,  612  (1894). 

no   aubatantiol  evidence   of  fraud.     Brajnektain  (7)  Kaika   Sinf^  v.   Joika   Sinik,  A  A..  4M 

PeiAaiur  v.  BwOaituddi,  6  C,  268   (1880) ;  Skib  (1884) ;  a«  to  proof  of  knovladge  of  tnti,  •<* 

A'oratn  v.    Skankar  T-atugraki,  6  0.  W.  N.,  403  RakimlAoy    Hnbbibkof    v.    Twntr,  »  I.  A,  ' 

(1900).  (1892). 
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this  evidence  is  sufficient  to  overcome  the  natural  presumption  of  honesty  and 
fadr  dealing  and  to  satisfy  a  reasonable  mind  of  the  existence  of  fraud  by  raising 
s  counter-presumption,  there  is  no  reason  whatever  why  he  should  not  act 
upon  it.  "(1)  An  exception  to  the  general  rule  with  regard  to  the  burden  of 
proof  exists  where  one  party  stands  in  a  position  of  active  confidence  towards 
another,  as  to  which,  see  the  notes  to  section  111,  post.  Where  a  man  has  com- 
mitted a  fraud  and  htts  got  property  thereby,  it  is  for  him  to  show  affirmative- 
ly  that  the  plaintiff  had  knowledge  of  the  fraud  at  a  time  which  b  too  remote 
to  allow  him  to  bring  the  suit.  (2) 

Grood  faith  in  a  contracting  party  is  a  rebuttable  presumption  akin  to  the  SfS*ftSSh 
presumption  of  innocence,  and  therefore  a  person  who  charges  bad  faith  has  the 
burden  of  proving  it.  (fi>ee  notes  to  section  III,  post.)  Section  111,  post, 
however,  enacts  an  exception  to  this  general  rule,  reversing  the  burden  of 
proof,  where  one  of  the  parties  stands  in  a  relation  of  active  confidence  towards 
the  other  (»&.).    As  to  criminal  proceedings  v.  ante,  ' '  Criminal  Law." 

Where  the  plantifi  sues  to  recover  the  amount  of  excess  payment,  on  OovemmMit 
account  of  Government  revenue  on  behalf  of  co-sharers  to  save  the  estate  from  '•''!•'"'•■ 
sale,  the  onus  is  on  them  to  prove  their  shares  and  the  amount  of  revenue  pay- 
able on  them.(3)  But  where  a  defendant  pleads  previous  payment  of  his  quota 
of  the  revenue  to  the  plaintiff,  he  is  bound  to  prove  it.(4)  Where  an  agent  of  a 
talukdar  had  received  sums  fraudulently  from  a  creditor,  the  onus  as  to 
whether  particular  sums  had  been  received  by  the  manager  and  used  for  pay- 
ment of  Government  revenue  was  upon  the  creditor ;  the  presumption  being 
that  the  rents  should  have  covered  the  revenue  due,  and,  thus  having  to  be 
met,  it  was  for  the  creditor  to  bring  proof  to  overcome  it.(5) 

The  following  paragraphs  which  are  not,  and  are  not  intended  to  be,  Hiada  iaw 
exhaustive  of  the  subject  should  be  read  in  conjunction  with  the  matter  treated  ^ny.*"^ 
onder  the  same  heading  in  the  commentary  to  section  114.  In  consequence  of 
the  presumption  that  while  a  Hindu  family  remains  joint,  all  property,  includ- 
ing acquisitions  made  in  the  name  of  a  single  member,  is  joint  family  property, 
the  burden  of  proof,  generally  speaking,  lies  on  that  member  who  claims  any  por- 
tion of  the  property  as  self-acquired.  "There  is  a  good  deal  of  conflict,  prob- 
ably more  apparent  than  real,  between  the  decisions  of  the  High  Court  of  Ben- 
gal as  to  the  question  upon  whom  the  onvs  of  proof  lies,  where  property  is 
claimed  by  one  person  as  being  joint  property  and  withheld  by  another  as 
being  self-acquired,  or  vice  versa.  '{&)  The  normal  state  of  every  Hindu  family 
is  joint.  Presumably  every  such  family  is  joint  in  food,  worship,  and  estate. 
In  the  absence  of  proof  of  division  such  is  the  legal  presumption,  but  the 
members  of  the  family  may  sever  in  all  or  any  of  these  three  things(7)  and 
there  is  no  presumption  that  a  family,  because  it  is  joint,  possesses  joint 
property  or  any  property.  But  where  it  is  proved  or  admitted  that  a  joint  fami- 
ly possesses  some  joint  propert^(8)  and  the  property  in  dispute  has  been 
acquired  or  held  in  a  manner  consistent  with  that  character,  ' '  the  presumption 


(1)  Malkira  fandey  i.  Ram  Rucha,  3  B.  L.  IC,  in  part  takon.    See  also  Fi«ld,  KTidraoe,  409. 

A.  C  108,  110,  111,  prr  Dwarkannth  Mittpr, .).;  (7)  yeeltriHo  Deb    v.  BetrtAanier,  12  Moo.  I. 

i.  e.,  II  W.  R.,  482.  A..   440  (1860);  «.  c,  3    B.    I..    R.  (P.  C),  l.T  ; 

\t)  8<M  M  ».  Mfdhuri  Prasad,  2  All.   L.  J.,  12  Sath.  (P.  C),  21;  .VarugHnty  v.  Vengama,  9 

380  (1906).  Moo.  T.  A.,  M  (1861) ;  ».  o..  1  Suth.  (P.  C),  30. 

(S)  .ighon  Ram  v.   Ramolee  S-ihoo,  24  W.  R.,  (8)  nhagMhhai  v.  Tulmnm,  7    Bom.  L.  R.,  I6» 

3W  (1874).  (1905).     [The  sbaenoe  o{  any  uaoleoa  of  joint 

(4)  KaiaJko  Miter  y.   Ijihorre  Mister,  24  W.  property  ia  Important  in  the  determination  of  th« 
B.,  too  (1875.)  qne^ion  whether  the  property  gained   by  each 

(5)  P«ni&  A'ag*  t.  Ckitpal  fingk.  19  C,  174  oo.p«rcener  was  hi*  aelf-a>-quisition :  for  the  mere 
(imV  fact  that  a  family  it  joint  dor«  not  raiae  tbe  pre- 

(•)  Xm^s's    Hfftdu  I<nw.     6th    Rdition,  289.  tumption  of  joint  property  in  tho  atmrnoe  of  tanii- 

See  ft.,  fH  MO,  291,  from  which  thia  paragraph  i»  ly  property.  | 
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of  law  is  that  all  the  property  they  were  possessed  of  was  joint  property 
until  it  is  shown  by  evidence  that  one  member  of  the  family  is  possessed 
of  separate  property.  "  This  presumption  would  not  be  rebutted  merely 
by  shewing  "that  it  was  purchased  in  the  name  of  one  member  of  the  family 
and  that  there  are  receipts  in  his  name  respecting  it."  For  all  that  is  perfectly 
consistent  with  the  notion  of  its  having  been  joint  property  and  even  if  it  had 
been  joint  property,  it  still  would  have  been  treated  in  exactly  the  same 
manner.  (1) 

Ihe  difficulty  arises  from  attempting  to  lay  down  an  abstract  proposition 
of  law,  which  will  govern  every  case  however  different  in  its  facts.  But  it  h 
impossible  to  say  generally  of  any  piece  of  property  in  the  possession  of  any 
member  of  the  family  that  it  is  presumably  joint  estate.  All  that  is  laid  down 
by  the  Bengal  cases  is  that  it  is  impossible  to  say  what  the  presumption  is. 
until  it  is  known  what  proposition  the  plaintiff  and  defendant  respectively  put 
forward.  The  Judges  say  ' '  tell  us  what  your  case  is  :  when  we  find  how  much 
of  it  is  admitted  by  the  other  side,  we  will  then  be  able  to  say  whether  yon 
are  relieved  of  the  necessity  of  proving  any  part  of  your  case  and  how  much 
of  it."{2) 

A  plaintiff  coming  into  Court  to  claim  a  share  in  property  as  being  joint 
family  property  must  lay  some  foundation  before  he  can  succeed  in  his  suit. 
He  starts  with  a  presumption  in  his  favour;  but  this  presumption  must  be  taken 
along  with  other  facts  and  those  facts  may  so  far  remove  the  presumption 
arising  from  the  ordinary  condition  of  a  Hindu  family,  as  to  throw  bdck  the 
burden  of  proof  on  the  other  side.(3)  But  the  rule  that  the  possession  of  one 
of  the  joint  owners  is  the  possession  of  all  will  apply  to  this  extent,  that,  if  one 
of  them  is  found  to  be  in  possession  of  any  property,  the  family  being  presumed 
to  be  joint  in  estate,  the  presumption  will  be,  not  that  he  was  in  possession  of 
it  as  separate  propeity  acquireo  by  him,  but  as  a  member  of  the  joint  family.t^) 
Again,  if  the  plaintiff's  case  is  that  the  property  was  ancestral,  and  the  defend- 
ant admits  that  it  was  purchased  with  his  father's  money,  but  alleges  that  the 
purchase  was  made  in  bis  own  name  and  for  his  own  exclusive  benefit  the  bur- 
den of  proof  would  lie  on  him. (5)  Similarly,  if  the  case  is  that  the  property  is 
purchased  out  of  the  proceeds  of  the  family  estate,  and  it  is  admitted  that  there 
was  family  property  of  which  the  defendant  was  manager,  the  onus  would  be  on 
the  defendant  to  show  that  there  was  a  separate  acguisition.(6)  The  same  pie- 
sumption  will  apply  where  the  property  is  acquired  by  a  member  of  a  joint  fami- 
ly and  there  is  an  admitted  nucleus  of  family  property.(7)    Whereas  in  the  case 


(1)  Dkurm  Dot  v.  Hlinmn  Sooaduri,  3  Moo-  Snth.,  Si ;  and  in  OeiioiMilA  T.  Aorrynaram,  IS  H 
I.  A.,  220,  240  (1813) ;  s.  c,  «  Sath.  (P.  C),  43,  U  R.,  349;  affirmed  in  Gobind OmuUr r.  Axvyi- 
rcSerred  to  in  Kanhia  Lai  v.  Pehi  Dan,  22  A.,  141  peraaud,  14  B.  I..  R.,  337  ;  8.  r-.,  22  Sath.,  U» : 
tl809) ;  UMritlinalk  v.  Oouttrymth,  13  Moo.  1.  A.,  Shmht*  Mohnn  y.  AiMO,  2S  Sutb.,  232  (1876); 
.M2  (1870) :  8.  c,  15  W.  R.  (P.  C),  10;  Samper-  VedavaU:  v.  NarayaM,  2  M..  19  (1877). 

Jihad  lernirry  v.  Sheoehtim  faf,  10  Moo.  I.  A.,  (S)  OopeeirUlo  Oomin  v.  Cangij^rmiid  Oemi', 

490,  50.'>  (ISeS);    7w.ltfy<4n  l.udhea    v.    Trfm/t  «  Moo.  T.  A.,  63(1864);  ButeMV  latt  \.  Lth- 

Trirumda;  13  B.,  61  (1888).  me«mr  iStfi^k,  C  T.  A.,233  (1879)  ;s.  o.,  5C  L.  R-, 

(2)  Maync's  Hindu  Law,  f  267,  Ml.  Ed.,  2l>,  477  (1879).  See  alto  Bttr  Naniu  t.  Tita  rtmm. 
Mh  FA.  I  W.  U.,  316  (1864).     (Suit  by  member  of  jam* 


(3)  Bholamlh  v.  AjcotUiia,  12  B.  L.  R.,  336  family  for  share  of  joint  propoty:  plaint « 
(1873) ;  •.  0.,  20  Suth.,  63 ;  BciOt  Singh  v.  (htneth  property  to  be  joint ;  admiMoa  by  dffendaot  that 
Chunder,  12  B.  1..  R.,  (P.  C).  317  (1873) ;  ».  c,  at  on-  time  it  wa«  joint :  held  that  <mv  nt  on 
19  Suth.,  3.56.  Ihe  defendant  t«  prove  aeparation.  ] 

(4)  Tiirract  ChupHrr  v.  Joteihur  CHiuuier,  11-  (6)  l/ustmon  Bow  v.  ittJlttT  Bow,  i  Ka,  W. 
n.  I..  B.,  193;  B.C.,  19Suth.,  178(1873);  OTerruI-  5  W.  R.,  (P.  C),  67  (1866);  Pedn  t.  Dormeai, 
ing  Shiu  Oolam  v.  BaranSing,  I  B.  L.  R.  (A.  C),  .Mad.,  Dec.  of  1860,  8 ;  Janotee  Dvte  r.  KiMi> 
164  (1868) ;  a.  o.,  10  W.  R.,  198 ;  differed  from  in  /Toinai,  Manh.,  I  (18S9). 

*/?'.fc.iM/*  V.  ^;<KX«<«.  12B.r,,  R.  336:  a.  c,    20  a\  Pronkrulo    x.    BhaftrMtu,    20  Setk,    I** 
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of  a  family  governed  by  the  Dayabhaga  there  is  no  jointness  in  property  between 
the  father  and  the  sons  if  property  in  dispute  is  acquired  in  the  name  of  one  of 
several  brothers  during  the  Ufe-time  of  their  father  and  is  in  possession  of 
that  brother  the  burden  of  proof  in  such  a  case  rests  upon  the  party  who 
asserts  that  the  property  in  reality  belonged  to  the  father. (I)  The  wives  and 
mothers  of  the  members  of  a  joint  undivided  Hindu  family,  so  long  as  they 
continue  to  live  in  the  family  and  are  supported  out  of  its  income,  are  just  as 
much  members  of  that  family  as  their  husbands  and  sons.  So  far  as  the 
ordinary  and  usual  course  of  things  is  concerned,  the  practice  of  making  benami 
purchases  in  the  names  of  female  members  of  joint  undivided  Hindu  families  is 
just  as  much  rife  in  this  country  as  that  of  making  such  purchases  in  the  names 
of  male  members,  and  the  presumption  against  separate  acquisition  is  no  less 
strong  in  the  former  case  than  in  the  latter.  (2)  But,  if  it  is  neither  proved  nor 
admitted  that  the  family  are  living  together  or  have  their  entire  property  in 
common,  a  plaintiff  seeking  to  recover  property  as  ancestral  estate  must 
prove  the  title  set  up  by  him.(3)  And,  if  it  is  denied  that  there  ever  had  been 
any  family  property  or  admitted  that  the  defendant  was  not  the  person  in  pos- 
session of  it,  the  plaintiff  would  fail,  if  he  offered  no  evidence  whatever. 

In  the  undermentioned  case  it  was  laid  down  that  a  person  suing  for  a  share 
in  joint  family  property  must  show,  not  only  that  the  property  is  joint  family 
property  but  also  that  he  has  had  possession  of  his  share  or  received  payments 
on  account  of  it  within  twelve  years.(4)  And  where  the  plaintiff  admitted  that 
certain  properties  were  not  acquired  by  the  use  of  patrimonial  funds,  and  the 
defendants  had  not  acknowledged  that  such  properties  were  acquired  by  any 
joint  exertion  of  the  plaintiff,  it  was  hddth&t  the  mere  circumstance  of  the  par- 
ties having  been  united  in  food  at  the  time  of  the  acquisition,  raises  no  presump- 
tion so  as  to  relieve  the  plaintiff  from  the  onits  of  proving  his  averment  that 
he  had  a  joint  share  and  interest  in  the  acquisition.{5)  Also  where  the  whole 
property  is  self-acquired,  the  ontw  probandi  will  lie  on  the  person  seeking  a  share 
ana  alleging  that  the  estate  is  joint. (6)  But  where  a  member  of  Hindu  family 
sued  for  a  division  of  the  family  estate  and  admitted  in  his  plaint  that  he  took 
possession  of  part  of  the  family  property  and  had  for  sixteen  years  lived 
separate,  it  was  hdd  that  the  ontis  lay  on  him  to  prove  that  the  circumstances 
under  which  he  became  possessed  of  his  portion  of  the  property  were  consis- 
tent with  his  statement  that  the  family  remained  undivided-^ 7)  A  property 
acquired  without  the  aid  of  joint  funds  or  joint  exertions  may  become  joint 
property  by  being  thrown  into  the  common  stock;  but  those  who  allege  this 
must  prove  it.(8) 


(1873);  Jtfaoi;«  LiOa  v.  OoMiut,  8  B.,  IM  (1983) :  (-lahnaat). 

Uktkmtan  r.  Jammhai,  6  B.,  225  (1882).  (4)  CloMain  Datx.  Siroo  Konmaru,  12  B.  I,.  R., 

(1)  aantit  PruMi  t.   Malmmihda  Roy,  31   ('..,  219  (1873). 

448(1904).    Thehradnoteof  thiiKtueis  incoirrwt  (5)  KUhnrtt  lall  v.  Chumman  Loll,  S.  I>.  R., 

in  tteting  that  the  premimption  was  held  to  Iw  (1862),  HI  ;  see  8hiu  Oclam  t.  Bamn  Sing,  1  B. 

generally  in»pplic«ble  to  joint  familiea  (governed  L.  R.  (A.  C),  104  (1868);  overroled  by  Tarak 

hy  tlie  Dayabhaga.     In  this  caae  there  waa  not  Vkutukr  v.  Jngrtkur  Chunder,  II  B.  T..   R.,   193 

Joint  ownership  between  father  and  sons  hs  there  (1873). 

might  have  been  between  the  sons  themwlvps  on  (•)  Soobhtdur  Dnitet  v.   Bolaram  Ihiran,  \\.  K. 

the  death  of  their  fatJier  8p.    No.,   fi7   (1S62). 

(2)  Chmndtr  SaA  T.  Kritto  KomiU,  15  \V.  R.,  (7)  fhrnangouJa  v.  Bharmangoada,  I  Bom.  H. 
3A7  (\»ll)  ;  loWovei 'm Nobin  Chnnaer  V.  Dkokh-  C.  R.,  43  (1863)  ;«ee  alsocnses,  post,  «K6tw,  "Self- 
iots  Dati,  IOC,  686  (1884);  v.  ante  *'  Btnami,"  aoqaisition.  "  and  for  a  recent  case  in  whioh 
p.  631.  a  large  number  of  aathorities  were  revie«red,  the 

(3)  Bamnoo  v.  Ka»lttt  Asm,  3  C,  316  (1877) ;  evidence  being  held  to  establish  separation  ; 
OUoy  Chant  v.  Qcbind  ChuHder,  9  C,  237  (1882) ;  see  Bam  Perthad  v.  Lathpati  Kotr,  30  C.  231 
rooi«y  Am  T. /Vsm/irr«e«m<b«  13  B.,  61(1888)  (1902). 

(I'nleas  then  ia  ao  admitted  noeleus   of  fami-  (8)  Bhagahai  v.  Tuhiram,    7  Bom.  L.   R.,  169 

ly     pnpntj,    the    <m%i  of    proof    li«e   on    the  (1905). 
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Hinda  lAw :  A  Hindu  family  admitted  or  shown  to  be  joint  is  presumed  to  continue  m  a 
*****•**'"•■  state  of  union ;  and  therefore  where  a  plaintiff  alleges  that  the  property  has  been 
divided  and  has  by  partition  or  otherwise  become  separate,  the  presumption 
being  the  other  way,  the  onus  is  on  him  to  prove  it.(l)  But  where  there  has 
actually  been  a  partition,  the  burden  of  proving  a  re-union  is  on  the  person  alleg- 
ing it,(2)  and  to  establish  it,  it  would  be  necessary,  to  show  not  only  that  thie 
parties  already  divided,  lived  or  traded  together  but  that  they  did  it  witit 
the  intention  of  altering  their  status  thereby. 

Similarly,  after  a  general  separation  in  food  and  partition  of  estate,  if  any 
one  of  several  brothers  comes  into  Court  alleging  that  a  particular  portion  of 
property  originally  joint  continues  to  remain  so,  the  onus  of  proof  will  Ke  on 
him.(3)  Where  the  plaintifis  by  their  own  evidence  destroyed  the  presumption 
that  the  family  was,  at  the  commencement  of  the  suit,  a  joint  family,  it  was  held 
to  lie  upon  the  plaintiffs  to  prove  a  separation  at  such  a  period  as  would  entitle 
them  to  the  relief  which  they  sought.(4)  Where  the  plaintiff  admitted  that 
there  had  been  a  previous  partition  under  which  lands  sued  for  had  fallen  to 
the  defendant,  but  alleged  that  the  partition  was  only  a  temporary  one  and 
that  it  had  come  to  an  end,  it  was  held  that  the  onus  lay  on  the  plaintiff  to  prove 
his  plea.(5)  A  fortiori,  where  there  have  been  admitted  self-acquisitions  and 
an  actual  partition,  if  one  of  the  members  sued  subsequently  for  a  share  of 
the  property  left  in  the  hands  of  one  of  the  members  as  nis  self-acquired  pro- 
perty, alleging  that  it  was  really  joint  property  ;  or  if  a  member  of  the  family 
admitted  a  partition  among  some  of  the  members,  but  asserted  that  the  othen 
bad  remained  undivided,  the  onus  would  lie  opon  him  to  make  out  snob  a 
case.(6) 

Hindu  Ij»w  :  The  general  presumption  being  that,  where  there  is  admitted  to  be  some 

8eif«oqai8i-  property,  such  property  is  joint  family  property,  the  ontts  lies  on  the  member 

of  the  family  claiming  property  as  self-acquired  to  prove  it.(7)    If  one  of  the 


(1)  Chtetho  V.  Mihem  LaU,  11  Moo.    T.  A.,  380  (1867). 
(1867);  Bam  Chunder  V.  ChMndfr  Coomar,  13  iioo.  (4)  BamOhmlatny.  Ham  Beltan,lB  k^WilSSS). 

1.  A.,  les  (I86U);  Pranhrhf-n  Paul  v.   Matkoora  (5)  OiAny  Churn  t.  Hmri  NaA,  B  C,  72  (1861): 

JfuAub  Pau/,  in&foo.  I.  .v.  403,441  (1865);  £(K-  a.   c,    IOC.   L.   R.,  81;    aee   llrUoy    SaA    t. 

ama  tTatrMer  v.  Baja  of  SUnganga,  S  Uoo.  I.  A.,  JfoAofrMatMa  Bibee,  SO  a,  288. 
!>39,  54»  (1863) ;  Laiiman  Row  v.  MuUar  Row,  5  (6)  BadtU  Singh  v.  CkuUtrHaret  A'nfi,  > -Sntk^ 

W.  R.,  67  ;  ».  c,  2  Knapp's  Rep.,  flO  (1829)  P.  ('.  5r>8   (1868) ;    Bttmoo  r.  Kathee  Ram,  3  C,  SIS 

fl'heOBiMOf  proofis  on  the  party  seeking  to  exo«pt  (1877);  RatUia  Chum  v.  Kripa  Simlkm,  6  C.  474 

any  property  trom  the  general    rule  uf  partition  (1879) ;  <)bhoy  Chim  r.  Oobind  CluaukT,  9  (X,  97 

according  to  Hindu   law;  Biuunubhur  Sircar  v.  (1882):  Bala  Kriikiia  v.  CMniaimm,  IS  C,  M 

SoorodhHni  Daftt,  3  W.  It.,  21  (1865) ;  BhwaohuUf  (1886);  Vi*ndra  Narain  v.  Oopee  Sa^  9  C,  817 

Stitrain  v.  Domun  Mitter,  24  W.  R.,  366  ;  Amrit  (1883).     In  the  two  latter  oaaes  it  va«  held  that 

Xalh  V.  Oouri  Xalh,  6  B.  L.  R.,  232  (1870) ;  Bit-  the  mere  faet  that  one  member  of  the  family  bad 

funAhuT  Sircar  v.  Soorolhvny  Dantt,  3  W.  R.,  21  aeparatod    from  the  joint  (took    raised  oo   pn- 

( 186S) ;      Mun    iiohina    T.    Sooiamonte    r>abee,  sumption  that  the  other  memben  had  separated 

3  VV.  R.,  31  (1886) ;  Oooroo  Perthai  t.  Kalee  Per-  irtitr  u  dissenting  from   KnOa  Cham  t.  Krifa 

thai,  6  W.  R..  121  (1866) ;  Tredochun  Roy  v.  Raj-  Sinika,  5  C,  474  (1879) ;  Hayne's  Hinda  Law, 

kiihen    Roy,  H  W.    R.,   214  (1866) ;  3  B.  1..  R.,  6th  ed.,  $  291.  Aee  convene  case  JCrwOMrpi  OiMV 

(P..C.),  41 ;  PritKoerv.  itahndm   Pcrthad,  21  I.  v.    Ratnanmay  fytr,  8  Mad.  H.  a,  26  (1S75). 
A.,  134(1894);  s.  c,  22  C,  86;  Aim  OAutam   r.  (7)  ra«init«Ja    FciOByiMniJk    r.    Boodtia  Fem- 


Ram  Behari,  18  A.,  00,  91  (1896).  tomtom,  13  Moo.  I.  A.,  333  (1870);  Om^ 

(2)  Prankithen    v.  Mothooramohun,  10  Moo.  I.  Tewary  v.    Hhtoehum   Am,  10  Hoa  I.  A.,  4<» 

A.  103  (1866);  9.O.,  4  Snth.,  (P.  C),  ll;Oof>n<v.  (1866);    LaUa    Bdmrte    r.    LMa    MoH%  «  V. 

Kanaram,    7    South.,  35    (1867);  Ram    Sari   r.  R.,  69  {IS«0):  Sheo  RaUaa  v.  Hoar  Bdtar*e,l  W. 

Trihtram,  7   B.  L.  R.,  336  (1871) ;  s.  0.,  16  Suth..  R.,  440  (1867);  RaOha  Ramoa  r.  Phoal  Ka 


442  :  Vtnhtln  Oopala  ▼.  Lakthmi   yenkama.  3    B.  10  W.  R.,  28  (1888) ;  Nilmoaey  Biaoya  r.  Oaaft 

I..  R.  (P.  C),  41  (1869) ;   BalUthta  Pat  T.    AiiH  .Vara**,  I  W.  R..  334  (1866) :    DaiUca  Om  r. 

.\nratn  7  C.  W.  N.,  678  (1903).  Bhafobully  Chara,  3  W.  R.,  173  (1865).    (Snt  tar 

(3)  Ram  Oobind  T.    Hotein  '<><■.    ^  W.   R.,  90  share    In    joint    family     proporty:   dsaal  that 
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members  of  the  family  is  found  in  possession  of  any  property,  the  presumption 
would  be,  not  that  he  was  in  possession  of  it  as  separate  property  acquired  by 
him,  but  as  a  member  of  the  joint  family.(l)  On  the  other  hand,  if  the  property 
is  admitted  to  be  originally  self-acquired,  but  stated  to  have  been  thrown  into 
the  common  stock,  this  would  be  a  very  good  case,  if  made  out ;  but  the  onti$ 
of  proving  it  would  be  heavily  on  the  person  asserting  it.(2)  In  a  recent  case(3) 
for  partition  of  property  alleged  to  be  the  property  of  a  joint  Hindu  family 
of  which  the  plaintifi  was  a  member,  it  was  held  that,  as  the  defendants  set  up 
their  separate  acquisition  in  a  suit  for  the  partition  of  a  joint  family  which 
admittedly  was  possessed  as  such  of  some  property,  the  presumption  was  that 
the  whole  of  the  property  of  each  individual  belonged  to  the  common  stock  and 
the  burden  of  proving  separate  self-acquisition  lay  on  the  person  asserting 
it.    V.  ante,  "  Joint  properUf." 

Where  after  the  death  of  a  Hindu  widow  the  plaintiff  claimed,  as  the  rever-  BOadalAv 
sionary  heir  of  her  husband,  certain  properties,  some  of  which  were  inherited  Strl«Ui«j». 
from  her  husband  and  some  acquired  by  het  after  her  husband's  death  ;  hdd 
that  there  was  no  presumption  that  property  acquired  by  a  Hindu  widow  after 
her  husband's  death  forms  part  of  his  estate,  and  that  the  plaintiff  most  start 
his  case  with  proofs  sufficient  to  shift  the  onus,  proof  at  least  of  facts  from  which 
an  inference  can  be  drawn.(4)  The  proposition  that  when  a  widow  is  found  in 
powession  of  property  of  the  acquisition  of  which  no  account  is  given,  and  it  is 
shown  that  her  husband  died  possessed  of  considerable  property,  then  there  is 
a  presumption  of  law  that  the  property  found  in  the  widow's  possession  was 
originally  that  of  her  husband,  is,  according  to  a  recent  decision  of  the  Privy 
Council,  inconsistent  with  the  general  rule  that  he  who  claims  property  through 
some  person  must  show  the  property  to  have  been  vested  in  that  person,  a  rule 
which  is  as  equally  applicable  to  movable  as  to  immovable  property.(5)  A  per- 
son claiming  under  a  deed  of  gift  from  a  Hindu  widow,  which  recites  that  the  pro- 
perty to  be  conveyed  was  stndhan,  must  prove  this  in  order  to  succeed  in  his 
olaim.(6)  Similarly  a  Hindu  widow  seeking  to  exempt  property  from  liability 
for  her  husband's  debts,  as  being  acquired  by  her  stndhan,  must  prove  it.(7) 


inufwrty  waa  joint  within  period  of   limitation  aewion  of  ian'l  under  a  pottah  iaaued  by  eldeet 

and  allegation  of  aaparation.     Held  plaintiff  must  member  of  joint  Hindn   family ;  onw  of  proving 

•how  joint  enjoymeot  within  the  period    of  liuii-  eldeet  brother's  right  to  give  snoh  title  ia  on  the 

tation,  which  having  been  done,  it  lay  on  defend-  plaintiff.     MaUntn  Loll  v.  Ram  Lall,  3  C.  W.  N., 

ante  to  prove   the   aUeged  aepatation);  Bipro  134(1808);  (preanniption  that  bnaineaa  waa  started 

Ptnliad  V.  Kma  Dayte,  6  W.  R.  (1866) ;  Hhiukee  with  funda  of  joint  family  rehatted.]    In  Vinayak 

Mokun  T.  A%aa,  2S  W.  R.,  232  (1876) :  F«ia-  !fur»ingk  v.  DaUo  OovinH,  25  B.,  387  (1900),   in 

mlU  V.  Naragana,  2  M.,  I  (1877);  Cluinit  Htne  whioh  the  defendant  pleaded  seU-aoquiaitioa  and 

V.  Rajak  Nomtdro,  19  W.  R.,  231  (1873) ;  Moolji  limitation,  it  waa   held   under  the  ciroamatanoea 

lAOa  V.  Oohtliat  Vvtta,  8  B.,  164  (1883) ;  Anunio  nt  the  caae  that  the  oaiM  lay  on  the  plaintiffs. 

Mtltmty.  Lamb,  1  Marsh.  169  (1862);  Sidara  v.  (1)  Tarvk  Chuiider  v.  Joguhur  CImndtr,  11  B. 

PoMatooty,  Morris,  100;    Hait    Singh  v.  DabM  L.  R.,  193(1893);  differs  from  BkoIiina(&  v.  .4;oo. 

Shtk,  2   N.-W.    P.,    308    (1870);    Jadnnmmey  <fflio  12  B.  T..  R.,  336  (1873):  a.  c.,  20  Snth.,  248. 

Ot—et  T.  Gangadlnr  Seal,  1  Bouln..  600   (18S6);  (2)  Mayne's  Hindu  Law,  f  291,  6th  Ed. 

Ibnwe  aitt-^  r.  BhMrtk  Singk,  1  Agra  H.  C,  162  (3)  Kankin  LM  v.  Mri  Da;  22  A.,  141  (1899). 

il8««)  J  Naui  Bam  r.  Ounloo,  1  Agra  H.  C,  256  (4)  AiMtiM  K(M  v.  JagadluAtatr  BkaUatkarii, 

(1866):  Nnrtmth  Da*  v.  Narain  Da*,   13  N..\V.  2  C.  W.  N..  197  (1897). 

P.,  217  (1871) ;  Dahtt  (Mai  ▼.  Skto  Pat,  1  Agra  (6)  Dtmn    Bnn    v.  Indarpal  Sinjli,  4  C.  \V. 

P.  C,  286  (1866) :  [Admission  of  property   being:  N.,  1  (1899). 

joint   aseeatral,  throws    the    burden  nf    proving  (6)  Ckunder    Mona  ▼..  Joylcitten  Sinar,  1  W. 

exdoaiTe  and  adverse  poaseaaion    beyond  limita-  K.,  107  (1864) ;  (referred  to  in  AiMiiia  Kali  v. 

tion  on  the  aharer  refusing  to  admit  other  heirs] ;  Jatadahvar   BhaUaeharjet,  2  C.     W.     K.,    199 

aopeebisto  Ooaaia  v.    Ounvapermud    Gomin,    6  (1897)];    Bitettar  ChveherbuUs     v.    Bam     Jog. 

Moo.  I.  A.,  63   (1864) ;    Chamd   Hwree  v.    Baiak  2  W.  R.,  326  (1866). 

Ifonmam,  19  W.  R.,  281  (1873) ;  Nvonath  Dot*  v.  (7)  flrowaioAvit  Ugmt    v.  KaSlta  Koomaree,  W 

noda  KaUm,  tO  W.    R.,  342  (1873) ;  [Suit  or  pos-  R..  60  (1864). 
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Blndn  lAW 
AUeiMitton 
by  widow . 


If  a  Hinda  widow  mortgages  or  alienates  property,  whicb  in  the  ordinary 
course  would  descend  to  reversionary  heirs  on  her  death,  or  escheat  to  the  Crown, 
the  oniu  is  upon  those  who  derive  their  title  from  her  to  show  that  such  alioia- 
tion  or  mortgage  was  made  with  the  consent  of  the  immediate  heir8,(l)  or  for 
purpose  for  which  a  Hindu  widow  is  by  Hindu  law  competent  to  charge  the 
e8tate,(2)  and  as  between  the  widow  and  the  person  dealing  with  her,  the  trans- 
action must  be  absolutely  free  from  fraud  and  must  be  shown  to  have  been 
entered  into  after  the  fidlest  explanation  to  her  of  its  nature  and  conse- 
quences.(3)  Acts  of  alienation  by  a  Hindu  widow  for  pious  and  religions 
purposes  calculated  to  promote  the  spiritual  welfare  of  her  deceased  husband 
are  no  doubt  valid,(4)  but  acts  of  auenation  for  her  own  spiritual  welfare,  or 
that  of  persons  other  than  the  deceased  owner,  will  be  void.(5)  A  daughter 
who  takes  her  father's  property  on  the  death  of  the  widow  in  default  of 
a  son  takes  the  inheritance  with  a  qualified  power  as  regards  alienation,  in 
respect  of  which  she  is  in  no  better  situation  than  the  widow.  On  the 
death  of  the  daughter,  the  heir  of  her  father  succeeds  as  his  heir,  not 
as  her  heir.(6)  The  lender  to,  or  purchaser  from,  a  Hindu  widow  ia, 
however,  not  bound  to  see  to  the  application  of  the  money.  It  is 
sufficient  if  he  satisfies  himself  as  to  the  necessity  for  the  loan  :  but  he  does 
not  necessarily  lose  his  rights,  if  upon  bond  fide  inquiry  he  has  been  deceived  as 
to  the  existence  of  the  necessity  which  he  had  reasonable  grounds  supposing 
to  exist.  (7)  But  a  recital  in  a  bond  given  for  money  borrowed  by  a  Hindu 
widow  is  not  sufficient  evidence  of  the  fact  in  a  suit  against  the  heirs  or  in  a 
suit  to  charge  the  estate  ;(8)  '  neither  is  recital  in  a  deed  of  sale  sufficient  evi- 
dence of  the  existence  of  the  neces8ity.(9)  In  a  case  where  a  Hindu  widow 
sued  to  recover  a  share  of  property  alleged  to  have  been  inherited  from  her  hus- 
band and  mortgaged  by  her  husband's  brother  and  sold  under  a  decree  obtained 
on  the  mortgage,  it  was  held  that  the  onus  was  on  the  brother  (defendant)  to 
show  that  the  plaintifi  had   derived   any  benefit  from  the  money.     It    was 


(1)  Ckmuier  Mcnte  r.   Joflattn  Sirair,  I  W. 
R.,    107    (1864). 

(2)  Hayne'a  Hindu  Law,  $  694 ;  Cotnly  Veneata 
▼.  CoUtttor  of  Ma»iiUfataM,\l  Moo.  1.  A.,  619 
(1867) ;  10  W.  R.  (P.  C),  47 ;  and  CafUctor  of 
Matulipatdvi  t.  Catulg  Veneala,  8  Moo,  I.  A.,  SCO 
(1861);  2  W.  R.  (P.  C),  «l  ;  Baj  Lnkte  y. 
Oocool  Chuniir,  13  Moo.  I.  A.,  209  (1869) ;  ■.  c. 
3  B.  L.  R.  (P.  C),  67  ;  12  Suth.  (P.  C),  47 ; 
KaU  Coomar  v.  Ham  Dot;  W.  R.,  183  (1864) ; 
Bitionaih  Roy  V.  LaU  Bakaioor,  1  W.  R.,  247 
(1864) ;  Ban  Dhone  t.  Ithanee  Dabu,  2  W.  R.,  I2S 
(1866) ;  Dhondo  Bametundm  t.  Baltrukna  Oobind, 
«  B.,  180  (1883) ;  Ukfhvian  BhamUtotarv.  Badia- 
tat,  11  B.,  609  (1887);  RanfUbltai  Kaltandat  r. 
Vinoyat  Vuhnu,  11  B.,  666  (1887);  Mahomed 
Bkwmtool  T.  .thewukmrn,  22  W.  R.,  409;  Bao 
Kunnt.  Fyat  4fee,  10  B.  L.  R.,  112  (1871);*.  o., 
14  Moo.  I.  A.,  176.  (There  n  no  doubt  that 
thoae  who  take  KOUTity  from  a  person  having 
«nly  a  limited  power  to  grant  it,  are  bonnd  to 
■how,  primd  facie  at  any  rate,  that  the  money 
was  raised  for  a  legitimate  porpoee.)  Mohima 
■Ckunder  v.  Bam  KMort,  16  B.  U  R.,  142 
(1876). 

The  estate  of  a  Hindn  family,  in  whioh,  after 
the  death  of  the  father  and  his  widow  a  daughter 
held  an  interest  for  life,  comprised  a  family  trad* 
■carried  on  by  a  manager  on  her  acoount.     fleW 


that  the  restriction  npon  her  powec  to  «''-"-tT 
remained  the  same,  notwithstanding  the  tiade, 
without  being  relaxed  on  that  account.  It  is 
for  the  plaiotiil  to  state  and  prore  all  that  wiU  grre 
validity  to  the  charge,  fikam  Smtdar  t.  AcUmm 
Kvar,  21  A.,  71  (1898). 

(3)  itaiomed  Atluraf  t.  BrijuntHrrtL  Dmmru, 
19  W.  R.,  426  ( 1873).  [The  alienation  by  a  Hinda 
widoif  ot  a  portion  of  her  estate  in  order  to  enafale 
her  to  make  a  pilgrimage  to  Gya  to  perform 
her  husband's  trndk  waa  held  good  sad 
proper.] 

(4)  Pvan  Dai  v.  Jai  NaraiH,  4  A.,  482  {l8aH. 
(6)  Deo  PerAad  t.  Imjoo  Boy,  M  W.    R..  lOt 

(1873). 

(6)  ibm  Oofal  T.  BuOodth  Bote,  W.  K.,  38S 
(1864) :  Bam  PerAad  t.  Xafbun^Aee  Kooer.  9  W. 
a,  601  (1868);  Amor  NalJk  y.  .4eUaa  Kmr. 
14  A.,  420  (1892).  (It  most  be  at  least 
shown  that  the  grantee  was  led,  on  irissoiisMn 
groundi,  to  believe  that  there  was  a  l^sl 
necessity  for  the  alienation.] 

(7)  Kameamr  Perekad  ▼.  Sua  Balmdm,  6  C. 
843  (1880);  8  C.  L.  R.,  361 :  L.  R.,  g  L 
A.,  8. 

(8)  a*nktr  LaU  v.  JikUoohuu  a%iaye,  9  W. 
R..   ^   (18AS). 

(9)  RafitMue  DMa  v.  Ooioot  CImaier,  U  W. 
R.  (P.  C),  47  (1869)    \  U  R.  (P.  C),  57. 
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sufficient  for  the  plaintiff  to  prove  her  title.(l)  Where  a  voluntary  transfer  by 
a  Hindu  widow  is  alleged,  the  burden  of  proving  that  it  was  a  free  gift,  made 
with  knowledge  by  her  of  her  rights,  is  on  the  donee.(2)  In  the  case  of 
alienation  by  one  of  two  widows  the  burden  of  proof  was  held  to  be  on  the 
plaintiff  to  prove  that  the  other  widow  did  not  consent  to  the  sale.(3) 

Where  a  guardian  of  a  Hindu  minor  (who  is  often  the  widow  mother)  Hindu  L»w 
alienates  or  charges  the  estate  or  any  portion  of  it,  the  onut  is  on  the  mortgagee  j^S^tuoa- 
or  person  relying  on  the  charge  to  show  that  there  was  a  necessity  therefpr,  f^^^^ 
or  at  least  that  he  had  good  ground  for  supposing  that  the  transaction  was  for  *"  ° 
the  benefit  of  the  estate  of  the  minor.(4)  "  The  power  of  the  manager  for  an 
infant  heir  to  charge  the  estate,  is  a  limited  and  qualified  power ;  it  can  only  be 
exercised  in  a  case  of  need  or  for  the  benefit  of  the  estate.  But  where  the  charge 
is  one  that  a  prudent  owner  would  make  in  order  to  benefit  the  estate,  the  bond 
fide  lender  is  not  affected  by  the  precedent  mismanagement  of  the  estate.  The 
actual  pressure  on  the  estate,  the  danger  to  be  averted  or  the  benefit  to  be  con- 
ferred upon  it  in  the  particular  instance,  is  the  thing  to  be  regarded.  The  len- 
der is  bound  to  enquire  into  the  necessities  for  the  loan  and  to  satisfy  himself 
as  well  as  he  can  with  reference  to  the  parties  with  whom  he  is  dealing,  that 
the  manager  is  acting  in  the  particular  instance  for  the  benefit  of  the  estates. 
If  he  does  so  inquire  and  act  honestly,  the  real  existence  of  an  alleged  sufficient 
and  reasonably  credited  necessity  is  not  a  condition  precedent  to  the  validity 
of  his  charge,  and  under  such  circumstances  he  is  not  bound  to  see  to  the  ap- 
plication of  the  money.  "(5)  If  such  danger  has  arisen  from  any  misconduct 
to  which  the  lender  has  been  a  party  he  cannot  take  advantage  of  his  own  wrong 
to  support  a  charge  in  his  own  favour  against  the  heir  grounded  on  a  necessity 
which  his  wrong  has  helped  to  cause.  Where  it  is  not  shown  that  the  lender 
has  acted  maid  jide,  he  will  not  be  affected,  although  it  be  shown  that  with  better 
management  the  estate  might  have  been  kept  free  from  debt.  ' '  Money  to  be 
secured  on  an  estate  being  obtainable  on  easier  terms  than  a  loan  which  rests 
on  mere  personal  security,  the  mere  creation  of  a  charge  securing  a  proper  debt 
is  not  to  be  viewed  as  mismanagement.  The  purposes  for  which  a  loan  is  want- 
ed are  often  future  as  respects  the  actual  application,  and  a  lender  can  rarely 
have,  unless  he  enters  on  the  management,  the  means  of  controlling  and  rightly 
directing  the   actual  application  :  and  a   bond  fide   creditor,  who    has   acted 

(1)  .Hnemuua  v.  LuUue  Narain,  22  W.  B.,  171  22  W.  R.,  86.  [Decree  is  evidence  of  necessity  to 
(1S74).  protect  a  purchaser  at  an  execution-sale] ;  Bus. 

(2)  Deo  Kuar  t.  Man  Kmr,  17  A.  (1894).  rung  Sahny  v.  ilantra  Chovdnin,   22  W.  R.,  119 

(3)  MahaileTapfa  v.  Bangoicda,  7  Bom.  U  R.,  (1874) ;  Roop  SaraU  r.  (TtiiwxUitr  Perthai, 
258  (190S).  9  W  R.,  297  (lS«»)i  SmiCoomar  x.Ounga  Per- 

(4)  Hunooman  Perskad  v.  Mwummut  Babooee,  ,had,  10  W.  R.,  V4  (1868) ;  Looloo  Binfh  t.  Safen. 
«  Uoo.  I.  A.,  392,  423  (18M) ;  Kotiimr  Doorga-  4er  Laha,  8  W.  R.,  864  (1867) :  SAoorwi  Ko«T  v. 
rniA  T.  Bam  Ckiadtr,  2  C,  341,  361  (1876) ;  BemnUt  Sahebtadee,  6  W.  R.,  149  (1866) ;  Wooma  Chum  v. 
Dome  T.  Mohun  Donte,  6  C,  792,  797  (1880) ;  Baradkun  Mojoimdur,  I  W.  R.,  347  (1864) ;  Jiif. 
UOa  Bunseedkur  t.  Kunvar  Binieteree,  10  H.  I.  del  Narain  v.  LaOa  Burn,  2  W.  R.,  292  (1866) ; 
A.,  464  (1866).  Dajdu  r.  KavMe,  2  Bom.  H.  C.  R.,  369  (1864) ; 

(6)  Hmnooman  Perihad  v.  Munnmut  Bahooee,  6  Svrtib   Narain  r.    Shew  Otibind,    II     B.    U  R. 

Moo.  I.  A.,  425  (1866) ;  AkMo  fwAore  T.  ifirt-wif  (App.),    29   (1873);  Rwtjetl  Ram   v.    Makomed 

>»»  Oow,  7  W.R.,  23  (1867)  {Field's  Eridenoe  Act,  Warie,   21  W.  R.,  49   (1874).    riXSgiog   •tank, 

472 ;  Kamtnoar  Pertkad  t.  Ram  Bahadwr,  8  I.  A.,  although    a   great   convenience,  is  not   a  legal 

8  (1880) ;  6  C,  843  i  8  C.  L.  R.,  361  :  [Their  Lord-  necessity] ;   MnUioora   Dot  T.    Keanoo   Bkaru, 

ships  said  that  they  had  aftplied  these  principles  21  W.  R.,  287  (1874).   (Suit  by  nUnor  to  set  aside 

to  tho  ease  <i  a  manager  of  an  infant,  alienations  alienation  by  goardian  ;  purchase-money  appliad 

byawido*,  and  to  transactions  in  which  a  father,  to  minor's  benefit:  refund  by  minor  of  the  par- 

in  derogation  of  the  rights  of  his  sun  under  the  ohaso-money  less  the  rents  and  profits  reoeiradj  ; 

Hitakshara  law,  has  made  an  alienation  of  ances-  Hileker  Chvnd  v.  Ihdjmttt  ^•<<f>  S  (!■•  363  (1879) ; 

tral  faasfly  eitato] ;  Umiin   Moknn  t,   Kvnloo  8  C.  L.  R.,  374.    [Sale  by  guardian  under  Act 

£•1;  L.  R.,  1  L  A.. 838 (1874);  14  B.  L.  B.,  187  ;  XL  U  1858.] 
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honestly  and  with  due  caution,  ought  not  to  suffer,  should  it  turn  out  that 
he  has  himself  been  deceived."  A  lender  of  money  may  reasonably  be 
expected  to  prove  the  circumstances  connected  with  his  own  particular  loan, 
but  cannot  reasonably  be  expected  to  know  or  to  come  prepared  with  proof  o! 
the  antecedent  economy  and  good  conduct  of  the  owner  of  an  ancestral  estate. 

If,  therefore,  the  lender  proves  the  circumstances  of  his  own  particnlai 
loan  so  as  to  show  that  he  acted  honestly  that  he  made  due  and  proper  enquiry 
and  that  he  had  reasonable  grounds  for  believing  that  the  transaction  was  for 
the  benefit  of  the  minor  and  his  estate,  he  wiU  have  sufficiently  discharged  the 
burden  cast  upon  him.  Beyond  this  it  is  not  possible  to  lay  down  any  general 
and  inflexible  rule  as  to  ,the  person  on  whom  should  be  placed  the  burden  of  prov- 
ing that  any  particular  alienation  was  bond  fide.  The  pnsumption,  propa 
to  be  made,  will  vary  with  circumstances,  and  it  must  be  regulated  by  and  is 
dependent  upon  them.  In  Malabar  law  there  is  no  presumption  that  every 
debt  contracted  by  a  kamavan  of  a  tartoad  is  for  the  uses  of  the  '  tarwad  and 
chargeable  on  the  tartoad  estate.  It  is  for  the  creditor  to  show  that  the  kama- 
van had  authority  from  the  tarwad  to  contract  the  debt.(l) 

In  the  undermentioned  ca8e(2)  estate  of  a  Hindu  family,  in  which,  after 
the  death  of  the  father  and  his  widow,  a  daughter  held  an  interest  for  life  com- 
prised a  family  trade,  carried  on  by  a  manager  on  her  account.  It  was  held 
that  the  case  of  a  widow  or  daughter  under  such  circumstances  differs  from  that 
of  the  manager  or  head  of  an  undivided  family  who  manages  an  ancestral 
trade.  It  is  for  the  plaintiff  to  state  and  prove  all  that  will  give  validity  to  the 
charge.  The  principles  laid  down  in  Hunooman  Pershad  Pandai/'s  case  apply 
to  the  alienation  of  property  by  the  de  facto  manager  of  a  Hindu  endowment.(3) 
In  a  suit  for  possession  of  land  in  virtue  of  a  pottak  issued  by  the  eldest  mem- 
bers of  a  joint  Hindu  family  where  the  other  members  dispute  the  claim  oa 
the  ground  that  the  lessor,  as  one  of  a  joint  family,  could  not  give  title  to  the 
whole  of  the  land,  the  oniis  of  proving  the  eldest  brother's  right  to  give  such 
title  is  on  the  plaintiff.  (4) 

Aliauttlon^'         Property  devoted  to  religious  purposes  is,  as  a  rule  inalienable,  but  it  is 

by  wimtt.      competent  for  the  sebait  of  property  dedicated  to  the  worship  of  an  idol  in  ha 

capacity  as  sebak  and  manager  of  the  estate  to  incur  debts  and  borrow  money 

for  the  proper  expenses  of  keeping  up  the  religious  worship,  repairing  the  tem- 

!>les  or  other  possessions  of  the  idol  defending  hostile  litigious  attacks  and  other 
ike  objects.  The  power  to  incur  such  debts  must  be  measured  by  the  existing 
necessity  for  incurring  them.(5)  The  authority  of  the  sebait  of  an  idol's  estate 
would  appear  to  be  in  this  respect  analogous  to  that  of  the  manager  of  an  infant 
heir,    defiiied    in  the   case   of   Hunooman    Peshad  v.    Munraj   Koot»etTee.(^) 


(1)  KiMi  Mannadiijar  v.  Payanu  MtUhau,  3  M.,  gut  CKuader,  4  Sel.  R.,  131 ;  8kibe»*(»ine  DMt  t. 
288  (1881).  Ab  to  the  (.-vidence  required  Where  MolhocranaA  Acharjee,  13  Moo.  T.  A.,  370  |1W*): 
there  has  been  a  loan  for  family  purposes,  sec  s.  c,  13  W.  R.  (P.  C),  18  (1809) :  J»gg"mr  Iku- 
Kritkm  v.   Vatmiev,  21  6.,  808  (1S9C).  (a6yo{  t.  Rooira  Karain,  12  W.  R.,  299  (ISAS): 

(2)  Sham  flundar  v.  Arhhan  Kmr,  21  A..  71  Tablhouum  v.  Koomar  Slmn,  IS  W.  B.,  228 
(1898).  (1871) ;  ArruOt  ifwwr  v.  Jumenulk  Inirammt, 

(3)  Sheo  Shanhar  v.  Ram  Shewak,  24  C,  77  18  W.  R.,  439  (18T2);  Mt*unt  Bmrm  r.  «o.*f 
(1896).  Jha,  20  W.  R.,  471  (1872);   Bunwant  Ckmd  t. 


(4)  Nuronath  Dots  r.  (hda  Kolila,  20  W.   R.,       il«dden  ifohitn,  21  W.  R.,  41  {!87S) ;  A'< 
342  (1873).  Chiniaman,  H  B.,  393(1881):  CoOectnr  of  Tlmmm 


(S)  Mnyne's  Hindu  Law,  $  397 :  Prominno  Ku-  v.  Hari  Silamm,  6  B.,  M6,  864  (1882) : 

mart  r.  Oolab  Chund,  14  B.  L.  R.,  460,  468  ( 1876) ;  Bharati  v.  Veniapa  JfaUk,  9  B.,  422  (188B) :  ./^ 

s.  c.  2  1.  A.,  146;  Kake  Chun  v.  Banthee  Mohun,  Lall  v.  Oomin  Bhocbun,  SI  W.  R.,  S34  (1874). 
15  W.  R.,  339  (1871) ;  KhuaaUhand  v.  Mahadei-  (8)  6  Moo.  I.  .\.,  393  at  p.  423  (IKf):  Koomrr 

giri,  12  Bom.  H.  C,  214  (1876) ;  Fegndo  v.  Ma-  Dnorgamlh  v.  Ram  Ckuwkr,  4  I.  A.,  (8,  « (1CT8); 

homed,  16  W.  R.,  76  (1871);  Rahda  RuUuhh  v.  Jag-  ..  c,  2  C,  341. 
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Judgments  obtained  against  a  former  «e&att  in  respect  of  debts  so  incurred  are 
binding  on  sucoeeding  8ebaits.{l) 

Where  it  is  contended  that  property  has  been  inalienably  conferred  upon  atadaiAw: 
an  idol  to  sustain  its  worship,  the  ontu  probandi  lies  upon  the  person  who  sets  ^ei^MM: 
up  this  oase.(2)  Where  the  possession  of  the  legal  heir  after  the  death  of  the  ■***'''*'•'*• 
widow  is  prevented  and  the  usual  course  of  inheritance  changed  on  the  ground 
of  an  adoption  having  been  made,  the  onus  is  upon  the  party  setting  up  that  title 
against  the  entrance  of  the  legal  heir  to  prove  the  adoption,  both  as  regards  the 
powerof  the  adopter  to  adopt  and  as  regards  the  fact  of  the  adoption,  if  it  be 
questioned  :  and  not  upon  the  heir  suing  to  prove  its  invalidity,  even  though  he 
alleged  fraud  and  adduced  no  evidence  in  support  of  it. (3)  Adoption  must 
be  strictly  proved,  and  the  party  who  claims  as  an  adopted  son  must  establish 
by  evidence  (a)  the  authority  given  by  the  husband  to  adopt  a  son  to  him ;  (b) 
his  actual  adoption  as  the  son  of  the  hasband.(4)  The  fact  of  adoption  being 
admitted  and  its  validity  impugned  on  the  ground  of  incapacity  on  the  part  of 
the  adopted  son,  it  is  for  the  party  so  impugning  the  validity  of  the  adoption  to 
establish  the  alleged  incapacity.fS)  In  a  suit  brought  to  set  aside  an  adoption 
on  the  allegation  tbat  adoption  is  forbidden  by  the  custom  of  the  caste  to  which 
the  parties  belong,  the  ontu  of  proving  such  custom  is  on  the  plaintiff.(6)  See 
further  section  114,  post,  sub.  voc.  "  Adoption.  "  If  a  plaintiff  sues  as  re- 
versionary heir  during  the  lifetime  of  the  widow  for  a  declaration  that  an  adop-  - 
tion  is  invalid,  the  onus  is  on  him  to  prove  the  invalidity. (7)  Where  a  plaintiff 
sues  to  set  aside  certain  title-deeds,  some  evidence  ought  to  be  given  by 
the  plaintiff  to  impeach  the  deeds  :  it  is  not  sufficient  for  him  to  prove  heirship, 
nor  by  so  doing  can  he  throw  the  burden  of  showing  a  better  title  on  the  defend- 
ant.(8)  If  a  plaintiff  institutes  a  suit  as  collateral  heir,  the  onus  is  on  him  to 
prove  his  title  through  the  common  ancestor  in  all  its  stages.(9)  Where  the 
rule  of  succession  as  sebait  laid  down  by  the  endower  of  a  religious  institution 
was  not  clear  and  there  was  no  established  usage,  the  onus  was  held  to  lie  on 
the  person  claiming  the  property  as  sebait,  to  make  out  his  claim.(lO)  In  a  suit 
by  a  Hindu  widow  for  a  moiety  of  the  ancestral  property,  where  the  defend- 
ant allied  that  her  deceased  husband  was  a  leper  and  could  not  succeed 
to  the  property,  the  onus  lay  on  the  defendant  to  prove  the  alleged  dis- 
qua]ification.(ll)  Similarly  where  the  defendant  set  up  a  waseeutnanuA  or 
wiU.(12)    The  Govemment  claming  lands  as  an  escheat,  which  are  admittedly 

(1)  ProtvnHo  Kumari  v.  fMabChund,  14  B.  L.       463,  467  (IS6S). 

R.,  450  (1876) ;  L.  R.,  2  I.  .K.,  I4S.  (8)  Taeooriun  Ttmrte  y.  Hottin  Kian,  I„   B., 

(2)  Xooamtr  Doorgamtk  v.  Bam  Ckundtr,  4  II.  \.,  192  (1874);  s.  c,  13  B.  L.  R.,  437  ;  21 
I  A.,  52,  61  (1876) ;  •.o.,  2  C,  341.  W.  E.,  340. 

(3)  rortM  Chvan  t.  Saroia  Suiuhri,  3  R.  L.  («)  Kedarnath  Don  t.  Protab  CVkuwIer,  8  C 
R.  (A.  C),  145,  189  (1889) ;  s.  c,  11  W.  R.,  368,  L.  B.,  238  (1880) ;  s.  c,  8  C,  626  ;  Kali  Kiskort 
BiuutUT  Chuektrbvtty  v.  Atm  Jog,  2  W.  B.,  v.  Bhutan  Chundtr,  18  C,  201  (1890) ;  s.  c,  17 
326  (1865) ;  Ramrrotab  Muuer  t.    Abhilah   Wit-  I.  A.,  159. 

m,  3  C.  I*  R.  (1878) ;  and  see  Hw  Dyal  t.  Boy  (10)  JanoH   Dtbi  v.  Oopnt  AeKtrji,  9  C,  766 

Knilao,U  W.  R.,    107  (1875); [I>mk  witli  ob-  (1882) ;  s.  c,  13  C.  L.  R.,  30 ;  IfiidK  Aimah°«i«a ▼. 

icctioD  that  s.  110,  pott,  might  apply  ;  CkomOiry  Setupati,  1  I.  A.,  209  (1874);  (a  Zemindar  elaim- 

HentutoUak   v.    Brojo    Soimiiwr,    18  W.   R.,  77  tog  a  castomaiy   right  to  grant  confirmatioD  of 

(Ifi72).  [Pactum  of  adoption  admitted] ;  bat  tu  the  deotion  of  a  mohont  most  prove  the  ountom.) 

abo  a*  to   fraod ;  Qoono  Prottunno  v.    Nit  Ma-  Ramrvtitn  Dai  T.  BunmaUt  Don,    1  Sel.    Bep., 

Ao^  21  W.  R.,  84  (1873).  170  (1806) ;  Otnia  Pvri  t.  akhaw  Pari,  13  L  A., 

(4)  Cfcjwttry  Pudum  v.  Koer  Oodey,  12  Hoo.  100  (1888) ;  a.  c,  9  A.,  1.  (The  only  law  to  be 
I.  A.,  360  (1860).  obaerred  is  to  be  fonnd  in  cuatom  and  practioc, 

(6)  Kiumm  Ktmari  t.  Salya    Ranjan,  30 C,  999       which  must  be  proved.) 
(1908) ;  7  C.  W.  N.,  784.  (11)  NmOU    Chunder  v.    Bujola  Soon  ivree,   21 

(6)  VinMai  AfiMai   ▼.  Bai  Binba,  7  C.  W.  N.,       W.  B.,  249  (1874). 

716  (I90S).  (IS)  SaioomiU  Bibu  t.  WarU  AU,  22   W.  K, 

(7)  Brojo  Kukortt   t.  Sntnagi  Bom,  8  W.  R.,      400  (1874). 
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in  the  possession  of  the  party  claiming  as  heir,  must  show  by  proof  that 
the  last  proprietors  died  without  heir.  They  are  in  the  same  position  as 
a  plaintiff  in  an  ordinary  suit  for  ejectment  and  must  prove  their  title.(l) 
The  natural  heirs  of  a  Hindu,  who  has  been  taken  as  Ulatam  into  another 
family,  are  primd  fade  entitled  to  succeed  to  the  property  acquired  by  the 
deceased  by  virtue  of  his  illatam  marriage,  and  the  ohus  of  proving  any 
special  circumstances  to  rebut  this  claim  lies  on  the  persons,  who  raise  this  plea.(2) 
There  is  no  inconsistency  between  a  custom  of  impartibility  and  the  right  of 
females  to  inherit.  The  fact  of  there  being  a  custom  of  impartibility  in 
respect  of  family  property  does  not  take  it  outside  the  common  law  and  can- 
not cast  the  burden  of  proving  the  existence  of  any  particular  right,  as  of 
females  to  take  by  inheritance,  upon  those  who  maintain  it ;  for  where  a 
custom  is  proved  to  exist  it  only  so  far  supersedes  the  general  law,  which,  how- 
ever, still  regulates  all  outside  the  custom.(3) 
^S^Um^ '  Ancestral  property  which  descends  to  a  father  under  the  Mitakshara  law 
brftkthM>.  is  not  exempted  from  liability  to  pay  his  debts  because  a  son  is  bom  to  him  : 
ancestral  property  in  which  the  son  as  the  son  of  his  father  acquires  an  interest 
by  birth  is  liable  to  the  father' s  debt  :  if,  however,  the  debt  of  the  father  has  been 
contracted  for  an  immoral  purpose  or  is  of  a  ready-money  character  for 
which  no  credit  is  or  ought  to  be  given,(4)  the  son  would  not  be  under  any 
prior  obligation  to  pay  it  and  might  object  to  the  ancestral  property  being 
made  liable  for  such  a  debt.(5)  As  regards  what  are  immoral  or  improp^ 
debts  ;(6)  it  has  been  held  that ' '  sons  are  not  compellable  to  pay  sums  due  by 
their  father  for  spirituous  liquors,  losses  at  play,  or  for  promises  made  without 
consideration  or  under  the  influence  of  lust  or  wrath,  debts  due  for  tolls  or 
fines  [being  ready-money  payments  for  which  credit  will  have  been  given  at 
the  risk  of  him  by  whom  they  ought  to  have  been  received,](7)  nor  generally 
any  debt  for  a  cause  repugnant  to  good  moral8.(8)  The  Hithila  Iaw  is  tl» 
same  :  a  son  cannot,  under  the  Mithila  law,  set  aside  the  sale  of  ancestral  pro- 
perty by  his  father  for  the  discharge  of  the  father's  debt  and  oust  the  purchaser. 
Freedom  on  the  part  of  the  son  as  far  as  regards  ancestral  property,  from  the 
obligation  to  discharge  the  father's  debts  can  be  successfully  pleaded  only  by  a 

(1)  Oridkari  latt  v.  Oovrnmrnt    of  Btngal,  10  (1883);  CdUeetar  of  Monffhgr  v.  ffanfai  Karmi*.  i 
W.  B.,  31 ;  a.  c,  1  B.  I..  B.,  (P.  C),  44  (1S68).  C,  426, 433  (1870)  :«re  also  contra  SaJabartPmmi 

(2)  SamahiMM  v.  UMbbaUa,  13  M.,  442  (1889.)  r.  PooOxuh  Koer,  3  B.  L.  R.  (F.  Bn.),  Si  (ISW): 

(3)  Ram  NumIuh  y.  Mahanui  Janki,  7  C.  W.  and  DtendgiU  LaU  r.  Jngdetp  .Vorvia,  4 1.  A.^  247 
N.,  67  (1902).  (1877):    «ee  alao  Swaj  Bunti  v.  Sheo  ProJad,  • 

(4)  Slra.  H.  I..,  166.  I.    A.,    88  (1878) ;  s.  c.  6  C,  148  ;  ««e  abo    Sfw 

(5)  Oirdharee  LaU  r.  Kantoo  LaU,  1  I.  K.,  321  ta*ga   t.  LaUumarm,  9  M.,  196  (1885),    Jamtlfi 
(1874) ;  (oUowed,  Inoe*  and  Hnttuaaniy  Ayrr,  JJ.,  v.  Ka^inafh,  26  B.,   326  (1901). 

diaaenting  in  Ponnappa  PiUai  v.  Pappumyganfar,  (6)  As  to   immoral  debts,  see  Bmine  LaB  t. 

4  M.,  I  {\SBl);hiidm  Sivamnlnra  MvdaUr.  Piir-  Kanue    lad,  23  W.  B.,    260    (1875);    Lmtkmit 

voHAturi,  4H.,  96  (1881);  see  also  Aanomi  Bahu-  Dai  ▼.  Adman  Anifk,  25  W.  R,  421  (1876);  s. 

ustii  V.  Modkun  Uofntn,  13  C,  21  (1886);  13  I.  A.  c,   2  C,  213 ;    Wajtd  Botmn  r.  A'asfaw  Aafi. 

1 ;  DtendyalLaUr.  Jugietp  S'arain,  4  I.  A.,  247  25  W.  R.,  311  (1876);  5ito  Bam  y.  Zalim  Sntlt. 

(1877);  Bhuglml  Perskad  y.  Oirja  Kotr,  16  0.,  717  '8    A.,  231  (1886);  Uahdbir  Produd  t. 


(1888);   Pannappa  PUlai  y.   Pappumyyangitr,  9  Aaf*,    6  A.,    234  (1884);  (a  debt  which  was  s 

H.,  343  (1886);  16  I.  A.,  90;  8ita  Bam  v.  ZdliM  mere  monsy-deoiee  against  the  father  penoaal|T 

Singh,  8  A.,  231  (1886);  LalSinghy.  DtoNarain,  and  not  a  debt  \rbich  it  was  the  datyof  tlieaai««r 

8A.,  279(1886);  Jatiun  v.  Xain  Sukk,  OA.,  493  pay),  Ptreman  Datt  t.  BltaUro  Uailon,  SAC^gTS 

(1887):  Badri  Pnuad  y.  Madan  Ul,  16  A.,  76  (1897).    MeDowttt  y.   Bafatia    CitUi,  27    H.,    TI 

(1893);  JataOai  Ulnbhai  y.  Vij  Bkubtniat,  11  (1903). 

B.,  37  (1886) ;  Chiniamanrao  Meiendale  y.  Katki-  (7)  Stn.  H.  L.,  166 ;  see  also  Uayae'a  BiBda 

nath,   14   B.,  320  (1889).    (Here  protrf  of  father  Law,  f  279 ;  Colebrooke's  Digest  of  Hioan  Law, 

being   man  of   immoral  and  extravagant   habits  304,  307  and  309. 

not  enough) :  KialihU  Sahma*  y.  Oobind  Ptrtlmi,  (8)  Uakahir  Promt  y.  Batito  Sin^  6  A..  2M 

20    C,  328   (1892) ;  BeAa  r.   Timma,  7  M.,    367  (1883). 
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conadeiation  of  the  invalid  natoie  of  the  debts  incarred.(l)    In  the  above  case 
where  the  share  of  the  father  in  the  family  dwelling-house  had  been  attached 
by  execution  under  a  decree  obtained  on  a  bond  executed  by  the  father,  it  was 
hdd  that  the  ontM  probandi  lay  on  the  son  who,  on  coming  of  age,  brought  the  suit 
to  recover,  not  his  share,  but  the  whole  property.     Similarly  in  another  case,(2) 
where  the  plaintiff  attained  his  majority  seven  or  eight  years  before  he  took 
any  steps  to  set  this  purchase  aside.    As  regards  the  onus  of  proof  that  assets 
have  come  to  the  hands  of  the  heir,  it  has  been  laid  down  by  the  Madras  High 
Court  that  in  a  suit  against  an  heir  for  debts  of  his  ancestor  in  the  absence  of 
special  circumstances,  the  onus  is  on  the  plaintiff  in  the  first  instance  to  give 
such  evidence  as  would  pritnA  facie  afford  reasonable  grounds  for  an  inference 
that  assets  bad  or  ought  to  have  come  to  the  hands  of  the   defendant ;  when 
they  have  done  this  the  oniu  is  then  on  the  defendant  to  show  that  the  amount 
of  such  assets  is  not  sufficient  to  satisfy  the  plaintiff's  claim  or  that  he  was 
not  entitled  to  be  satisfied  out  of  them,  or  that   there  were   no   assets,   or 
that  they  had  been  disposed  of  in  satisfaction  of  other  claims. (3)     The  general 
result  of  these  cases  would  seem,  therefore,  to  be  that  under  the  Mitakshara  law 
a  SOD  u  always  liable  for  his  father's  debts,  and  cannot  set  aside  an  alienation 
for  these  debts,  unless  they  have  been  contracted  for  an  immoral  and  improper 
purpose.     It  is  not,  however,  sufficient  to  show  merely  that  the  father  was  a 
person  of  extravagant  or  immoral  habits.    The  onus  is  on  the  son  to  establish 
some  connection  between  the  debt  and  the  father's  immoralities. (4)    Where  a 
son  seeks  to  get  rid  of  the  effect  as  against  his  interests  in  the  joint  family  pro- 
perty of  a  decree  on  a  mortgage  executed  by  his  father  obtained  in  a  suit  to  which 
he  was  not  made  a  party,  the  burden  of  proof  lies  on  him  to  establish  that  the 
mortgagee  when  he  brought  his  suit  had  notice  of  his  interests  in  the  mortgaged 
property.(5)    Whether   the  alienation  has  taken  place  at  a  sale  in  execution 
of  a  decree  obtained  against  the  father,  or  whether  the  debt  was  one  antecedent 
to  the  sale,  (6)  or  merely  one  antecedent  to  the  suit,  is  immaterial.     But  in  those 
cases,  where  a  person  buys  ancestral  estate,  or  takes  a  mortgage  of  it  from  the 
father  whom  he  knows  to  have  only  a  limited  interest  in  it  for  a  sum  of  ready- 
money  paid  down  at  the  time  of  the  transaction,  in  a  suit  by  the  son  to  avoid 
it  he  must  establish  that  he  made  all  reasonable  and  fair  enquiry  before  effecting 
the  sale  or  mortgage,  and  that  he  was  satisfied  by  such  inquiry  and  believed, 
in  paying  his  money  that  it  was  required  for  the  legal  necessities  of  the  joint 
&mily  in  respect  of  which  the  father,  as  head  and  managing  member,  could 
deal  with  and  bind  the  joint  ancestral  estate. (7)    A  Hindu  father  in  order  to 

(1)  OmOoree  Lott  v.  KaiilooLaU,  I  I.  A.,  321  C,  865  (1880);  Laljte  Sakoy   v.   Fakter    CSand, 

(1874).  6  C,  136  (1880) ;   «e<  alao  Vfoonop  TetMiy  v. 

(8)  Adurmom  Detis.Choytdhry.iCl  (1877);  LaUa    Bandhjee,  «   C.   749   (1881);  Artmoellala 

m»  tba  Swrai  Bunri  t.  SKeu  Prtulud,  «  I.  A.,  88  Cktui  v.   Mmummi  Mudali,  7   M.,  39  (1883)  { 

(1878) :  LeOni  Sai  ▼.  Mahiab  Ckand,  14  Moo.,  Hanuman  Kamal  t.  DowltU  Mvndar,  10  C,  628 

L,  &.,  303  (1871) ;  10  3.  L.  R.,  42.  (Where  frsad  (1884). 

•nd  cdlurion  were  aUeged  by  pUintiff) ;    Honu-  ^^)  Lai  Singh  t.  t)to  Narain,  8  A.,  279  (1886) ; 

ma  Btngh  y.  Satnk  Cliand,  «  A.,  193  (1884).  ^e  al«>  Jumna  v.  Nam  SuOt,  9  A.,  493   (1887). 

(3)  KoUala  Oppi  v.  Skangara  Varma,  3  Mad.  Set  also  on  the  whole  subject,  the  f  oUovring  oases 
'.  C,  161  (1866);  malso  JoognlKuihurty.  Kake  Ha»uma»   ttatt  v.  Kitken   Kithor,   (1870),  8  J* 

•»«^^  25  W.   R.,  224  (1876);   Mayne's   Hindu  U  R.,  358;  MahaUar  Ptrnd  T.  A»myu(<  Sinf^, 

Uw,  {  277.  12  B.  L    R.,    90 ;  (1873) ;   PwM  Harayan  7 

(4)  Bamwman  aiiH/h  V.  NanakChand,  6  A.,  193  Banitman   Sakog,   6   C,  846   (1880);    Luchmm 
(1884):S«to  AMtT.Za/«'inS>ii;*,8A.,231(1886);  Datt  v.  bTmifttir  CAowiOwv,  S  a,    856  (1889) 
SaduMv  T.    iXiOai-,  6  B.,  520  (1882):  Bampkul  followed  by  Oanga  Proand  r    AjwMa  Perfhad^ 
ai»tkr,  Deg  Narain,  8  C,     617   (1881);  Sam  8  C,  131  (1881);  9  C.  L.  R.,  417;    OobMrdkmt 
NaA  T.  Laekman  Sai,  21  A.,  193,  194  (1899).  LaU  v.  Sinttfrn  Duu,  7  a.  62  (1881) ;    Smia 

(6)  Sam   Nath   t.   laelumn  Sai,  21  A.,  193       Pnitad  v.  aolah  Ckand,  27  C,  762  (1900) ;  Sam 

(1899).  lAai  Sinfh  v.  Dtg  Narain,  8  C,  617  (1881).    (Suit 

(6)  Lmekmwa  Dan  t.  Oiridhur  Chowdkurf,  6      by  sou  to  recover  pn^rty  sold  by  father  darin( 
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satisfy  such  of  his  debts  as  would  be  binding  on  his  heirs,  can  sell  the  entirety 
of  the  family  property  so  as  to  pass  even  his  son's  interest  therein,  but  it  lies 
on  him,  who  seeks  to  bind  an  infant,  to  prove  justifying  circamstances.(l) 

In  a  suit  against  an  insolvent  and  the  Official  Assignee  for  the  sale  of 
mortgaged  property,  the  ornu  is  on  the  plaintifE  to  prove  that  title-deeds  in  his 
possession  after  the  insolvency  were  deposited  with  him  as  security  before  the 
adjudication.  (2) 

The  following  provision  contained  in  a  prospectus  to  which  a  Policy  wag 
made  subject  "  Age  admitted  in  the  Company's  policy  in  all  cases  where  proof 
is  given  satisfactory  to  the  directors.  Proof  of  age  can  be  furnished,  at  any 
time  ;  if  not  furnished,  it  will  be  necessary  on  settlement  of  claim  " — impose 
on  the  assured  or  his  representatives  the  obligation  of  giving  proof  of  age 
before  the  Company  can  be  called  upon  to  pay.  If  the  evidence  had  bees 
given  in  the  lifetime  of  the  assured,  and  an  admission  of  age  was  attached  to 
the  policy,  no  further  proof  would  be  needed,  and  the  onus  of  disputing  the  age 
would  be  thrown  on  the  Company  ;(3)  but  in  the  absence  of  such  evidence  and 
of  such  admission  it  lies  upon  those  claiming  upon  the  policy  by  reasonable 
proof  to  satisfy  the  Court  as  to  the  age  of  the  assured.(4)  When  a  person  sues 
on  a  policy  of  insurance  which  contains  certain  exceptions  in  the  event  of 
which  the  assurers  are  not  liable,  it  lies  upon  the  plaintiff  to  prove  that  the  loss 
does  not  fall  within  any  of  those  ezception8.(6) 


his  minority ;  bnidui  of  proof  on  pUintiiT  to 
•how  that  debt  waa  invurred  for  illegal  or  immoral 
purpose),  Antbiea  PramJ  v.  Ram  fUxiy,  8  C, 
MS  (1881);  10  C.  L.  R.,  SOS;  me  also  8Meo  Ptr- 
ikad  T.  Jung  AiAodnor,  9  C,  389  (1882);  Ram 
Dm  v.  Makender  Prasad,  9  C,  402  (1882) ;  a.  c., 
12  0.  !•.  R.,  494;  and  similar  case  Bato  Kuer  ▼. 
EvTi/Dau,  9-C.,  496  (1882);  a.  c,  12  C.  L.  R., 
292;  JctaHari  Lai  t.  Ragkubir  Perthad,  12  C.  L. 
R.,  2SS  (1883) ;  Silanalk  Kotr  v.  Lai>d  Mnrtgagt 
hant,  9  C,  888 :  s.  c,  12  0.  L.  R.,  «74  (1883); 
Jmmotma  Pernliad  t.  Deg  Sarain,  IOC,  1  (1883) ; 
Doorga  PtriKaud  r.  KtAo  PtrAad,  11  C.  L.  R. 
(P.  C),  210  (1882)  (TJability  <i  infant) ;  aawgultt 
r.  .^itrJka  AipidK,  4  M.,  78  (1881).  [Wheie  the 
*ii»  is  disputed  by  a  coparcener  (not  a  son),  ruling 
in  Girdharee  liSl's  ease  is  not  applicable,  and 
pnrehaser  must  show  that  the  debts  existed  at 
tfane  of  sale  and  that  debts  were  such  as  were 
inomnbent  ou  the  minor  to  discharge.]  So*' 
inraia  Ayyengar  ▼.  Jofanada  Pillai,  4  M.,  Ill 
(1881);  Ounuami  Ckeui  t.  8ada»ita  CktUi,  5  M., 
37  (1881):  Vettisamwal  v.  Kalln  ChmU  6  M., 
(1  (1881).  (Where  porohaser  at  sale  under 
decree  against  father  has  got  possession  of  the 
whole  property,  son  oannot  recover  his  share  with- 
oot  proving  that  debt  for  which  deurec  was  made, 
was  illega]  or  immoral).  0«frraiiiaiuyci|rya«  v. 
Buhramantfafiian,  6  H.,  I2S  (1879).  (Elder  of 
two  brothera  daring  minority  of  younger  renewed 
mortgage  executed  by  father  for  purposes  neither 
fllegal  nor  immoraL  Suit  by  niwtgagee  against 
rider  brother :  dfwree :  sale  in  execution.  Minor 
MD  not  bound  and  entitled  to  rerorer  his  share  of 
property  without  paying  his  share  of  the  mort- 
|age.debt).  Oumasau  flastHal  T.  Oanaraikim 
Ptilai,  S  M.,  3t7  (1879).     (Siut  against  father  for 


specific  performance  of  contract  to  sell  ancestral 
property :  proof  of  necessity  mu«t  be  reqninrf). 
Mnttayan  Chttti  r.  StnjiU  Vira,  9  L  A.,  128 : 
s.  c,  6  M.,  t  (1882).  (Intxrest  whicb  son  take* 
by  heritage  from  father  is  liable  as  assets  by 
descent  for  payment  of  father's  debts).  Yam- 
mandra  Sitiramammi  v.  Sidatarta  Sanfui,  < 
M.,  400  (1883).  (No  proof  that  moctgage-debt 
oontraoted  by  father  was  for  neoesaaiy  parpasea.) 
PIhU  Ckand  r.  ifiiii  Singh.  4  A.,  309  (1882). 
(Where  adult  son  wa.*  aware  of  mortgage  by  father 
for  necessary  purpose  and  did  not  protest,  beU 
son  could  not  succeed  unless  he  could  show  debt 
was  for  illegal  or  immoral  purpose).  Vftfit 
Si»ih  T.  PUam  (Hngk,  8  I.  A.,  190  (1881);  Bar- 
-ffy  .Voiww  T.  Roodtr  Perbuk,  1!  I.  A.,  it  (19«); 
RamatrMna  T.  Namonm^u,  7  U.,  ns  (1SS4). 
As  to  '  family  necessity,"  «u  Babmji  Maimdafi 
V.  Kritknaji  Devji,  2  B.,  669  (1878).  5m  alse 
iMkman  Das  v.  Klatnnn  lal,  19  A.,  26  (1886); 
[liability  of  grandsons  to  pay  intetcat  on  thfv 
grand-father's  debts] :  Partman  Da—  v.  ittaoa 
UaJHon,  24  C,  672  (1887)  [no  antecedent  lebti. 
MeDovett  v.  Ragava  CketH,  27  H.,  71  (1906). 

(1 )  Jamtttji  Tata  v.  KaMnaA,  26  B..  328  (190l>. 

(2)  MiUer  v.  Madio  Oh^  23  L  A..  106  (ISMV. 

(3)  In  Oriental  Oovemmtnt,  itc^Atmrtma  C» 
V.  Kanmmka  Ckari,  26  U..  204  (l«H) 
Bhaahyam  Ayyangar,  J.,  was  of  opiniaa  that  (Bch 
admission  would  preclude  the  oompany  froB  pco- 
dncing  eridence  to  diqvore  the  sge  ss  adaiSted. 

(4)  The  OHmtal  Oomnrntnt,  tte,  Camfrnf  v. 
Sarat  Chandn,  20  B.,  99  (1890).  RaCned  U>  ■ 
The  Oriattal  Ootnment,  tte.  Co.,  Id.  v.  J>*n«to>- 
ha  Chari,  20  H.,  183  (1901). 

(0)  Agm  Sfmd  r.  Htj-  Jaehin^  2  bd.  Jm., 
N.  &.  308  (1867). 
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It  is  for  the  person  who  claims  an  exclusive  privilege  under  the  Inventions  Invention* 
Act  (V  of  1888  )  and  is  in  possession  of  the  facts  which,  in  his  opinion,  entitle 
him  to  that  exclusive  privilege,  to  show  that  those  facts  exist. (1) 

"  Proprietors  of  land  in  the  Bengal  Presidency  are  concerned  with  two  Ziakhtnj. 
classes  of  litJchiraj  or  revenue-free  grants  of  land,  viz.  (a)  Grants  made  previous 
to  the  1st  December  1790,  and  not  exceeding  one  hundred  bighas,  the  revenue  of 
which  (when  adjudged  invalid)  was,  by  the  sixth  section  of  Ben.  Reg.  XIX  of 
1793,  made  over  to  the  persons  responsible  for  the  discharge  of  the  revenue  of 
the  estate  within  the  lunits  of  which  the  lands  are  situate.  The  gift  of  this 
revenue  was  an  act  of  liberality  on  the  part  of  Government,  inasmuch  as  these 
grants  had  been  expressly  excluded  from  the  decennial  and  permanent  settle- 
ments. The  former  lakhiraj  holder  was  not  dispossessed,  but  was  allowed  to 
hold  the  land  as  a  dependent  taluk,  subject  to  the  payment  of  revenue,  (b) 
Grants  made  after  the  1st  December  1790  and  whether  exceeding  or  under  one 
hundred  bighas.  These  grants  (unless  made  by  the  Governor-General  in  Council) 
were  declared  to  be  in  all  cases  null  and  void,  and  as  they  had  been  included 
within  the  limits  of  permanently-settled  estates,  the  proprietors  of  such  estates 
were,  by  the  tenth  section  of  the  Ben.  Beg.  XIX  of  1793  authorized  and 
required  to  dispossem  the  alleged  grantees,  annex  the  lands  to  their  estates 
and  collect  the  rents  thereof.  With  respect  to  the  first  class,  proprietors  were 
expressly  required  by  law  (section  11,  Reg.  XIX  of  1793)  to  institute  suits  in 
the  CSvil  Courts  for  the  recovery  of  the  revenue  made  over  to  them  by  Govern- 
ment. With  respect  to  the  second  class,  proprietors  were  formerly  allowed  to 
dispossess  the  alleged  revenue-free-holders,  but  the  difficulty  of  doing  so  induced 
resort  to  the  Courts  in  those  cases  also ;  and  finally,  this  resort  was  made 
compolsoTjr  [section  28  of  Act  X  of  1859.](2) 

There  is,  however,  an  important  difference  as  regards  the  burden  of  proof 
in  each  class  of  cases.  In  the  first  class  of  cases,  where  the  allegation  is  that  the 
lakhiraj  tenure  was  created  before  the  1st  December  1790,  the  onus  probandi, 
in  a  suit  for  resumption  of  title,  lies  on  the  alleged  lakhirajdar  or  person  setting 
op  the  revenue-free  title."(3)  If  a  person  claiming  under  a  lakhiraj  grant  made 
since  Ist  December  1790,  this  will  be  a  conclusive  bar  to  a  suit  for  resumption, 
akhoogh  the  suit  may  be  brought  within  twelve  years  ;(4)  but  the  zemindars' 
right  to  resume  is  still  subject  to  the  twelve  years'  rule  of  limitation.(6) 

In  the  second  class  of  cases,  where  the  allegation  is  that  the  lakhiraj  tenure 
was  created  after  the  Ist  December  1790,  the  onus  probandi  lie  on  the  zemindar 
or  proprietor  to  show  that  the  land  claimed  as  lakhiraj  is  part  of  his  mdl 
or  rent-paying  estate,  and  was  assessed  with  the  public  revenue  at  the  time  of 
the  decennial  settlement. (6)  Where  the  plaintiff  was  the  representative  of  an 
auction-purchaser  at  a  sale  for  arrears  of  Grovernment  revenue  and  the  suit 
was  commenced  within  twelve  years  from  the  date  of  the  purchase  the  onus  of 
proof  was  on  the  plaintiff  to  show  that  the  lands  were  not  lakhiraj.{7)     This 

(1)  Slfin  MilU  Co.  V.  Mvir  iiaU  Co.,    17  A.,       (1864). 

4IIO(189fi).  (S)     8te  Field's   Kvidenoe  Ac^    4S1 ;  «ec  at«o 

(2)  Field's  Evidence  Act.,  481 ;  Odd  su  FieM's       fnrbttT.  Hear Ma)>omtd,m'W.  R.,  ii{im3);  »D!i 
lUeutatioiia,  38,  24ft— 261.  Act  XIV  of   1W59.  n.  I,   d.  14 ;  Ant  XV  of  1877, 

'3)    lb.,  OmeA  Chunier  v.  DuldHna  Soondrf,  Art.  ISO. 

W.  R.,  8p.  No.  as  II863);  RaMakrutn  Singh  v.  (6)    lb. ;  Btirryhur  MooOofoilht/a  t.    Madkub 

KOia   NungU.-  8eT.    Rep..   Aug.— Dec.    11863),  Ckunikr,  14  Moo.  I.  A.,  162(1871);  8.  c.    8    B. 

3M;  f.aa»  SittbloU  v.    ShttlA   Okolam,  Hatsb.  U  R.,  566;  20W.  R.,  4S9; />arta(>Ckar«it  v.  An/- 

lUp.,  2S5  (1861) ;  au  abo  Uara  JjM  t.  Baikun-  kruhna  Mooherjei,  B.  L.  R.,  Sup.  Vol.,  F.  B.,  162, 

iitMB  tHha,  3  C,    001  (1878);     Koglathbasluney  165  (1866);  ilahomtd  AUmr  v.  Rtily,  24  W.  R., 

D—tt  T.  OoeoofiMMiee  Danu,  8  C,  230  (1881);  446  (1876)  ;  Sonalm  OkoM  v.   Abdool    Turrub,  2 

«.«.,  IOC.  KB.,  41.  W.   R.,  206  (1866);  Kkel%t  Ckunder    v.   Poorna 

(4)    .\et  XIV  of  186%  t.   1.  oL  14 :  aritfedhw  Chutukr,  2  W.  R.,  268  (1866). 

Stwaal  T.  KammoA  Sokkit,  6  W.  R.,  68  (18M);  (7)    Xr/amoMiMi  t.  Ptarte  Uohum,  26  W.  K., 

SitiH   Sakmb  t.    Lata  BUmswar,  1  W.  R.,  IIO  20»(I876);  I  C,  378. 
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is  generallj  done  by  showing  that  rent  has  been  paid  for  the  land  in  question  at 
some  time  since  December  1790.(1)  The  mere  fact  that  lands  faU  within  the 
geographical  limits  of  an  estate  does  not  of  itself  show  that  such  land  is  mM 
land.(2)  But  lands  situated  within  the  limits  of  a  zemindari  are  primd  fade 
considered  to  be  a  part  of  such  zemindari,  and  those  who  all^e  th&t  they  are 
entitled  to  have  any  such  lands  settled  as  a  separate  thikmi  taluk  must  make 
out  this  title. (3)  In  a  question  of  boundary  between  a  laMiraj  tenure  and  a 
zemindar's  mdl  land,  there  is  no  presumption  one  way  or  the  other,  but  the  omu 
is  on  the  plaintiff  to  prove  his  case.(  4)  If  an  alleged  /bibAtra/dar  institutes  a  suit 
for  a  declaration  of  title  the  burden  of  proof  is  on  him  to  prove  his  title,  and  no 
proof  of  possession  (unless  it  be  carried  beyond  1790)  will  shift  the  burden  t« 
the  zemindar.(5)  Where  the  zemindar  had  already  ouJsted  the  alleged  lakhiraj- 
dar  without  resorting  to  the  Courts  and  the  latter  instituted  a  suit  to  recover 
possession,  it  was  hM  that  as  the  zemindar  had  no  right  to  oust  the  lakkirajdm. 
unless  t\salakhiraj  was  created  subsequently  to  1st  December  1790,  the  biuden 
of  proof  was  on  the  zemindar  to  prove  that  the  lakhiraj  was  created  subsequent- 
ly to  that  date.  To  decide  otherwise  would  be  to  allow  the  zemindar  by  his  own 
wrongful  act  to  shift  the  burden  of  proof.(6)  Under  section  87  of  the  Land 
Revenue  Act  (XIX  of  1873,  N.-W.  P.),  any  person  claiming  land  free  of 
revenue,  which  is  not  recorded  as  revenue  free,  is  bound  to  prove  his  title  to 
hold  such  land  free  of  revenue.(7) 

When  a  public  body  seeks  under  the  Land  Acquisition  Act  to  acquire  any 
portion  of  a  block  of  buildings  which  is  structurally  connected  with  the  main 
work,  the  onus  is  on  that  body  to  show  that  the  portion  is  not  "  reasonably 
required  for  the  full  and  unimpaired  use  of  the  house.  "(8) 

When  the  question  is  whether  persons  are  landlords  and  tenants,  and  it  has 
been  shown  that  they  have  been  acting  as  such,  the  burden  of  proving  that 
they  do  not  stand  or  have  ceased  to  stand  in  that  relationship,  is  on  the 
person,  who  affirms  it.  (Section  109,  post.)  As  to  the  tenant's  estoppel,  s*e 
section  116,  j)ost ;  and  as  to  estoppels  affecting  the  landlord,  see  section  115, 
post.  Where  defendants  admit  the  ownership  of  the  land  to  be  with  the  plaintifi 
but  claim  to  hold  possession  of  it  as  tenants  the  onus  lies  upon  them.(9) 
The  burden  of  proving  that  a  tenure  has  been  held  at  a  fixed  and  invariable  rent 
for  a  period  of  twelve  years  antecedent  to  the  permanent  settlement  in  suit 
by  a  zemindar  for  enhancement  of  rent  lies  on  the  defendant,  the  tenuie- 
holder.(lO)  But  there  the  taluk  is  found  to  be  a  dependent  taluk  within  the 
meaning  of  section  51,  Reg.  VII  of  1793,  the  burden  rests  upon  the  plaintifi 


(1)  Beharee  Lett  v.Kalef  Don,  8  W.  K.,  4SI 
(1867);  8h*mdan  AU  v.  Malhoomtmlk  Dutt,  14 
W.  B.,  226  (1870). 

(2)  Bixknatk  dumihry  v.  Raiha  Chum,  20 
W.  R.,  466  (1873). 

(3)  Witt  V.  Bhoobun  Uoyet,  10  Hoo.  I.  A., 
\W  (1863) ;  t.  0.,  3  W.  R.,  P.  C,  6 ;  ..Nittoriim 
f.  KaKptrthai  Dam,  23  W.  B.,  431  (1875) ;  Mt. 
aUo  Purtetih  Karain  y.    Binuno'   Dyal,  7  W. 

(^148(1867).  (anitbys  iLeiiiindar  for  deoUr- 
ntion  that  land  sold  in  execution  aa  lakkimf  wa* 
lii»  mil  land. ) 

(4)  Beer  Chunder  v.  Asm  Outly,  8  W.  R.,  209 
(1867) ;  we  also  Mahabeer  Pertad  r.  Oonmto  Kinj, 
I  All.  H.  C,  167  J  Toreeiwe  Pernd  v.  Kalidmran 
Ohotk,  Manh.  Bep.,  216  (1862). 

(6)  Ram  JtebuH  v.  PerOtad  Skar,  7  W.  B.,  468 
(1887). 


(6)  Mun  Mohitut  r.  JogkitMn  Mooirriit, 
W.  R.,  Rp.  No.  174  (1864) ;  «ee  alM  JofUaem 
Uaoktriet  t.  Ptam  MokitH,%  W.  B^  160  (1867) ; 
atuiia  Oobwihun  r.  BkeiOi  Tofail,  6  W.  R.,  \9» 
(1866);  If  dona  Soondvne  r.  Kiikom  Motnn, 
8  W.  B..  238(1867). 

(7)  See  Field's  Evidence  Act,  p.  4S2,  and  aee,  far 
f  nrther  inforuutiou  on  LnUtirtj  Tenure^  FieM'i 
Bengal  Begnlationa,  pp.  36,  SI.*!— 361.  Sm  «aw 
N.-W.  F.  Act  Ul  of  IMl. 

(8)  VenhatarahiamXaidui.  CoUecmrof  &ida- 
niH,  27  M.,  360  (1003). 

(0)  SoTtini  Narai*  v.  manm  Tkattr,  9  C. 
W.  N..  144  (1904)  at  p.  146 ;  dist.  Kanm^Tmnmii 
T.  Bthari  Laa,9C.  W.,  N.  elx  ()M6)  Isnh  fat 
declaration  of  Kkmd-Katlu  tiffht.] 

(10)  Oofal  I-al  rjkatw  v.  Tilak  OmD^rm,  lO 
Moo.  L  A.,  183  (ISS.'i) ;  s.  &,  3  W.  R..  F.  O.  1. 
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zemindar  to  show  that  the  rent  is  variable.(l)  In  another  case  it  was  laid 
down  that  there  is  no  presumption  that  any  tenure  held  is  not  a  transferable 
tenure  and  the  person  alleging  it  must  prove  it  :(2)  but  in  a  subsequent 
ca8e(3)  where  the  plaintifE  sued  to  recover  possession,  as  part  of  his  putni 
estate  a  ryoti  holding  sold  in  execution  of  decree  and  purchased  by  the 
defendant,  the  onus  was  thrown  on  the  defendant  to  prove  that  the  ryoti  tenure 
was  of  a  permanent  and  transferable  nature.  When  a  ryot  holds  lands  of 
considerable  extent  under  a  zemindar  and  alleges  that  one  or  two  plots  are 
held  under  a  different  title  the  burden  of  proving  this  allegation  is  thrown  on 
him  ;(4)  and  similarly  if  a  ryot,  who  has  paid  rent  for  several  years,  pleads 
that  he  has  got  possession  of  a  portion  only  of  the  lands  demised,  the  ontu  lies 
on  him  to  prove  this  allegation. (5)  In  a  suit  by  a  kabulayatdar  khot  to 
recover  rent,  the  onus  is  on  the  holder  of  the  khoti  land  to  show  that  he  is 
exempted  from  paying  rent  according  to  the  custom  of  the  country.(6)  The 
mere  fact  that  a  tenant  some  time  ago  gave  a  kabulyat  for  a  limited  period  at  a 
particular  rate  of  rent  is  not  sufficient  in  itself  to  throw  upon  the  defendant  the 
entire  burden  of  proving  what  the  present  rent  is,  without  any  evidence  on 
the  part  of  the  landlord  that  the  rent  specified  in  the  kabulyat  had  ever  been 
realized  from  him.(7)  The  property  in  trees  growing  in  a  tenant's  holding 
is,  by  the  general  law,  vested  in  the  zemindar,  and  a  tenant  is  not  entitled  in 
the  absence  of  special  custom,  the  burden  of  proving  which  is  on  him,  to  cut 
down  and  sell  such  trees.(8)  The  decision  of  a  survey-officer  as  to  tenure  is  un- 
der the  Khoti  Settlement  Act  (I  of  1800,  Bom.  C),  binding  until  reversed  or 
modified  by  decree  of  Court,  and  the  burden  of  proof  in  such  case  lies  upon 
the  party,  seeking  to  vary  the  decision.(9)  The  possession  by  the  defendant 
of  a  tenure  of  limited  extent  within  the  plaintiff's  putni  raises  no  presumption 
of  title  upon  his  seizure  of  a  piece  of  land  and  claiming  it  as  part  of  his  tenure. 
The  onut  lies  upon  the  defendant  to  prove  that  the  land  was  included  in  his 
mokuretri  holding  and  not  upon  the  plainti£E  to  show  that  it  was  not.(IO)  In 
a  suit  for  ejectment  where  the  defendant  sets  up  a  permanent  tenancy  the 
<mus  is  upon  the  defendant  to  show  thi8.(ll)  A  landlord  who  makes  an 
increase  of  rent  for  increase  of  area  must  show  the  necessary  circumstances 
justifying  a  decree.  (12) 

In  a  suit  for  enhancement  of  rent,  the  burden  of  proof  is  on  the  landlord  '^SJ?^* » 
who  seeks  to  disturb  the  previously  existing  arrangement.(13)    But  where  the  Bnhanoe-"  ' 
tenant  pleads  that  a  portion  of  the  land  held  by  him  and  sought  to  be  enhanced  ^""^^ "' 
is  held  rent  free,  the  onus  is  on  him  to  prove  this  allegation.(14)    Where  the 
defendant  claimed  to  hold  as  a  dependent  taluk,  the  onus  was  held  to  be  on  the 
zemindar  to  show  that  the  land  was  included  in  the  zemindari  at  the  time  of 


(1)  Bamatoondtry  Tiuttyak  v.  Sadhika  ChoK-  in  his  holding  the  prMuniption  iit  that  the  trees 
dki«i«,  13  Moo.  I.  A.,  248  (1869) ;  s.  c.,  4  B.  L.  standing  thereon  are  the  property  of  the  tenant. 
B..  P.  C, « :  IS  W.  R.  (P.  C),  11.  Harbaiu)  ImI  v.  .VoAof»joA  «/  Btnartt,  23  A.,  128 

(2)  noya  Chaitd    v.   Anund  CAtmrfer.   14    C,  (1000). 

382  (1887).  (9)     Madhavrao  r.  Deonak,  21  B.,  69S  (1896). 

(3)  Krifamogi  Dabia  v.  Ihirqa  Oobin-I,  1.5  C,  (10)  Nanaa  Lai  Gotwami  v.  Jatnemar  Haldar, 
•  (I'M?).  6  C.  W.  N.,  cooiii  (1901). 

(4)  Ram  Vucmtr  v.  Btejoy  Oamnd,  7  W.  R.,  (1!)  Ismail  Klia»  v.  Afltore  A'ath,  7  C.  W. 
•%;  (1887).  N.,  734  (1903).     As  to  the  fncts  which  raise  a  pr> 

(5)  Beni    Matlmb  v.   Rridhur    D.b,  10  C.  I..  sumption  of  permanency,  w  notes  to  s.  1 14. 
B.,  aw  (1881).  (12)     Oowri  Patn  v.  BeiUg,  20  C,  S79  (1892): 

(6)  Mukammad  Takuub  r.  Muhammad  If  Balan  UU  v.  Jodu  Halmna,  10  C.  W.  N.,  46 
■Ml],  9  Bom.  H.C.  R.,  278(1872).  (1905). 

(7)  Muiynda  Ckmndra  v.  Arpan  Al.  2  i\  (13)  M»ra»  Mahomed  v.  Radha  Romun,  4  IV. 
W.  N.,  47  (1897).  R.  (Act  X),  18  (18M). 

(8)  JTaiua/ia  V.  (7kIi>6  iTotr,  21  A.,  297(1899).  (14)  Semj  Bundofxidhya  t.  Kali  Protonno, 
A  tOMot  at  fixed  rates  having  a  transferable  right  6  C,  643  (1880) ;  s.  c,  8  C.  1..  R.,  6. 
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the  permanent  8ettleinent.(l)  In  a  suit  to  recover  arrears  of  rent  at  enhanced 
lates,  the  ontM  of  proving  both  the  quantity  and  the  rates  is  upon  the  plaintiS 
and  not  upon  the  defendant. (2)  The  ornis  of  proving  what  is  the  proper  rate 
is  also  upon  the  plaintifE.(3)  But,  where  the  plaintiff,  who  claim^  a  bhaoli 
rent  at  the  rate  of  nine  annas  of  the  crop,  proved  that  in  the  mauzah  in  qaestioa 
the  ryots  paid  rent  at  that  rate,  it  was  hdd  that  the  onus  was  on  the  defendants, 
who  alleged  that  the  rate  was  eight  annas,  to  prove  their  allegation.(4)  When 
in  answer  to  a  suit  for  enhanced  rent  of  a  taluk,  the  existence  of  which  as  an 
ancient  taluk  is  undoubted,  it  is  pleaded  that  the  rent  has  not  been  changed 
since  the  permanent  settlement  and  is  not  liable  to  enhancement,  the  ornu  is 
on  the  defendant  to  prove  that  he  has  held  at  an  uniform  rent  for  twenty  years 
and  when  he  has  discharged  this  burden  of  proof,  it  lies  upon  the  landlord  to 
prove  that  the  rent  has  varied  since  the  permanent  settlement.(5) 

If  in  a  suit  for  arrears  of  rent,  the  defendant  claims  an  abatement  on  the 
ground  that  a  portion  of  the  land  has  been  diluviated,  the  onus  of  proving  such 
diluvion  is  on  him. (6)  So  also  where  the  defendant,  in  a  like  suit,  alleges  that 
there  has  been  a  remission  of  rent,  the  onus  is  on  him  to  prove  it.(7)  Where  a 
shareholder  sues  for  a  fractional  portion  of  the  rent,  and  it  is  alleged  that  the 
entire  rent  is  payable  together,  the  onus  is  on  him  to  show  that  he  is  entitled  to 
payment  of  the  fractional  portion  separately.(8) 

In  a  suit  for  ejectment  the  burden  is  on  the  tenant  to  prove  that  the  t«anie 
is  permanent. (9)  A  ryot(lO)  or  a  tenure-holder(ll)  claiming  protection  from 
ejectment  under  the  proviso  to  section  37,  Act  XI  of  1859,  or  cultivating 
tenants  seeking  to  protect  themselves  from  ejectment  on  the  ground  that  their 
tenure  is  of  a  "  permanent  character  "(12)  are  bound  to  prove  the  grounds  on 
which  they  claim  protection.  Where  a  third  party  intervenes  in  a  suit  for  rent, 
himself  claiming  the  rent,  the  onus  is  on  him  to  prove  actual  receipt  and  enjoy- 
ment.(I3)  A  person  alleging  that  land  is  held  by  him  as  sir  or  proprietor's 
private  land  must  prove  it.(14)  In  a  suit  for  arrears  of  rent  and  ejectment  for 
non-payment  where  defendant  challenged  the  rate  claimed  as  well  as  plaintiff's 
right  to  sue  alone,  it  was  held  that  the  onus  lay  on  the  plaintiff  to  prove  his  claim 
to  the  rate  of  rent  sued  for  and  to  show  he  was  sole  proprietor. (15)  Person  aUeg- 
ing  in  a  suit  for  ejectment  the  permanency  of  the  tenure  must  prove  it.(16)  If 
a  tenant  is  sued  for  rent  he  can  set  up  eviction  by  title  paramount  to  that  of 
the  lessor  as  an  answer  and,  if  evicted  from  part  of  the  land,  an  apportionment 
of  the  rent  may  take  place  :  but  the  onus  lies  on  the  lessor,  who  cLums  an  ap- 
pointment to  show  what  is  the  fair  rate  for  the  lands  out  of  which  the  tenant 
was  not  evicted. (17)    Unless  a  landlord  has  a  prim&  facie  right  to  evict  he  must 


(1)  AnanMaK  v.     Butnrat   AH,    10  C,  920 
(1884). 

(2)  Oolam  Ali  v.    Tagore,  I  W.  R.,  56  (18«*), 
9  W.  R.,  86. 

(3)  Sumeera  Khaloon  v.  Tajore,  1    \V.  R.,  S8, 
(18M). 

(4)  LoehunChoicdlmry  y.    Anup  Singh,  9  C.  h. 
R.,  426  (1881).     Ste  also  8.  109,  pott. 

(5)  Rtuhmnnte  Dabea    v.    HurroHalh    Roy,    1 
W.  R.,  Civ.  Rul.  (1861),  280. 

(8)    Savi  T.    Obkoy  A'ort,  2  W.  R.  (Act  X), 
28  (1885). 

(7)  Bunwang    LaU  v.  Furlong,  9  W.  R.,  239 
(188). 

(8)  Ml.  I^un  V.     Hemraj  ainfk,  20  W.    R., 
76  (1873). 

(9)  HilrataH  .Vandal   t.  Itmail  Khan  Mahom- 
ei  8  C.  W.  iN.,  89S  (1904). 


(10)  Domun  LaU  t.  /'K^Mitit  (Hitgh,  W.  R..  (Act 
X),  129  (1864). 

(11)  «a»h  Bthari  v.  Hara  Momi,  19  C.,  5SS 
(1888). 

(12)  Thiagarajar.Oimisaaambaniha,!  Mad.. 
77  (1887). 

(13)  KMen  Ckumdtr  v.  Bantx  SheiUk,  S  W. 
R.  (Act  X),  38  (18AS). 

(1 4)  Hari  Dot  v.  Ohan^iam  .VsraiH,  8  A..  3M 
(1884). 

(16)  8eia  Atitrnf  v.  Sam  Kuhort,  23  W.  R. 
289  (1875). 

(16)  Tki4itaraia  v.  Otaoya.  11  IL.  77  (1887), 
Ai«««Ma«iu  T.  Onaua,  22  M.,  264  (I8»8> ;  Na- 
mani  Maitti  x.  MaAun  SaA,  4  C  W.  N.,  «lix 
(1900). 

(17)  OopaniuU  Jh»  v.  LaOa  Oovini,  12  W.  R.. 
109(1889). 
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start  his  case  and  show  how  such  right  accrued.  There  is  no  presumption  that 
every  tenant  in  s  zemindari  is  a  tenant-at-will  nor  that  a  tenancy  is  not  a  sale- 
able interest.  So  where  a  ryot  mortgaged  the  land  in  his  holding  and  the 
mortgagee  purchased  the  land  in  execution  of  a  decree  obtained  upon  his  mort- 
gage and  the  zemindar  sued  to  eject  the  decree-holder  and  judgment-debtor  : 
it  was  hdd,  neither  party  adducing  evidence,  that  as  the  burden  of  proof  lay 
upon  the  plaintiff  and  had  not  been  discharged,  the  suit  must  be  di8miBsed.(l) 
When  a  tenant  has  been  in  long  and  peaceable  occupation  of  land  as  part  of 
an  admitted  tenure,  it  lies  upon  the  landlord  in  a  suit  for  ejectment  to  prove 
in  the  first  instance  that  the  land  is  his  khets  property  and  not  the  tenant8.(2) 
Where  the  lands  granted  were  the  lands  of  the  zemindar  and  the  grant  was  on 
the  condition  that  services  should  be  rendered  and  that  a  certain  sum  should 
be  payable  to  the  zemindar  in  recognition  of  his  ownership,  prima  facie  the 
ownership  should  remain  with  the  zemindar ;  and  the  burden  of  proving  the 
plea  that  the  plaintiff  was  not  entitled  to  eject  would  lie  on  the  person  resisting 
ejectment.(3) 

A  zemindar  has,  as  such,  a  prima  facie  title  to  the  gross  collections  of  all  JtiSd  trauuit 
the  mouzahs  or  villages  within  his  zemindari  and  the  burden  of  proof  is  on  the  ^?*?""***' 
person,  who  seeks  to  defeat  that  right  by  proving  that  he  is  entitled  to  an  inter- 
mediate tenure.(4)    The  same  principle  will  apply  where  the  zemindar,  or 
assignee  or  lessee  of  his  rights  demands  possession  of  the  land  from  a  person, 
who  is  unable  to  prove  a  tenancy  or  other  right  of  continuing  to  occupy. (5) 
As  to  strict  proof  required  on  the  part  of  the  plaintiff  ser  ing  to  disturb  a  posses- 
sion of  very  long  duration,  see  the  case  cited  infra.{6''     Where  in  a   suit   by  a 
shareholder  to  recover  a  fractional  portion  of  the  re  <;,  the  defendant  contends  ^^4J<""* 
that  he  is  only  bound  to  pay  to  the  person  entitled  t .  the  whole  rent,  the  onus  is  Fraoticnal 
on  the  plaintiff  to  show  that  he  is  entitled  to  sue  for  a  fractional  portion.(7)  Plea  Sho*rent?' 
of  part-possession — In  a  suit  to  recover  arrears  of  rent  under  a  kabuliat,  the  landlord 
defendant,  who  had  paid  rent  for  upwards  of  four  or  five  years,  pleaded  that  he  SfL*S?S2rt 
had  obtained  possession  of  portion  only  of  the  lands  demised,  and  it  was  held  possess^n. 
that  the  ontts  was  on  the  defendant.(8)  See  section  114,  "Presumptions  relating 
to  holding  of  land,"  post. 

There  is  a  presumption  in  favour  of  legitimacy  and  marriage,  and  there-  l-eBltlna^oy- 
fore  on  any  person  who  is  interested  in  making  out  the  illegitimacy  of  another 
is  thrown  the  whole  burden  of  proving  it.    [Sections  112,  114,  post,  to   the 
notes  of  which  sections  reference  should  be  made.](9) 

The  burden  of  proof  upon  the  question  whether  a  man  is  alive  or  dead  i.i  hHS^"* 
regulated  by  sections  107,  108,  post,  to  the  notes  of  which  sections  reference 
should  be  made. 

It  is  a  settled  rule  of  law  that  it  is  for  the  plaintiff  to  show  prima  facie  that  limitation, 
his  suit   is  not  barred   by  limitation.(lO)    But  when  the  plaintiff's  suit  or 

(1)  Apra     Alt!      y.    Subbanw.    13    M.,    60  (18T3),  «ee  as  fractional    co-Kharrrs :    PvMkanun 
(1889).  Baneriee  v.  Saf  Kumar,  19  C,  610  (1892);  Bam 

(2)  SanJa  Ul    v.  JagHinmr  HalAir,  6  C.  W.  Chu.ider    v.    Oiridhvr  DuU,   19  C,  755;  (1891); 
N.,  ccciii(1901).  Jogendro  Narain   r.    BntiH    Singh,    22  C,   688 

(3)  Sn   Bajah  v.  Rajah  Vmialamrammha,  28  (1896);  Bindu  Banhini    v.    Peari  Mohun,  20  C, 
M.,  403  (1903).  107  (1891);  Oopal  Chundt' v.    Umesh  A'ljroiH,  17 

(4)  Saka  Perhlad  v.   Voorgajxrthad  Tewarru,  (',.,  695  (1890). 

12  Moo.  I.  A.,  331  (1869) ;  s.  c,  2  B.  L.  R.  (P.  C),  (8)     Bani  Madkub  v.  Sridktir  Deb,   10  C.  L.  R., 

134.  566  (1881). 

(6)    Ram  Monet  v.  AUemoodeen,  20  W.  R.,  374  (9)    5m  alao  Rajtndra  Salh  v.  Jogendro  Xath, 

(1873);  Bittoi    Alur  t.    RkugtvbuUS  Kver,   \l  C.  14  Moo.  I.  A.,  67  (1871). 

L.  R.,  476  (1882).  (10)     Mahov^  Ibrahim  r.  Mnrrimn,  5  C,  36, 

(6)  rorba  r.  Meer  MahomfA,  12  B.  U  R.,  216  37  (1878) ;  Mahomed  Ali  v.  Khaja  Abdul,  9  C,  744 
(1873).  (1883);  HHn's  Law  of  Limitation  and  PrMrrip 

(7)  If*.  Laiwn  T.  Htmraj  Singh,  20  W.  R.,  76  tion,  4th  E^.  (1906),  p.  101. 
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proceeding  is  prima  facie  within  time,  if  the  defendant  aUeges  that  the  case  is 
governed  by  a  special  clause  allowing  a  shorter  period  of  limitation,  it  is  for 
him  to  satisfy  the  Court  that  the  case  comes  under  that  special  claase.(l) 
And  if  the  defendant  wishes  the  Court  to  believe  in  the  existence  of  a  particu- 
lar fact  operatmg  as  a  bar  to  the  suit  it  is  for  him  generally  to  prove  those  facts 
under  the  provisions  of  section  103,  ante.  In  a  suit  to  recover  immovable  pro- 
perty it  is  for  the  plaintifi  to  prove  that  he  has  been  in  possession  at  some  time 
within  the  period  of  limitation  and  not  for  the  defendant  to  prove  adverse  pos- 
session for  twelve  years.(2)  Such  possession  may  be  proved  by  oral  evidence 
alone. (3)  But  the  acts  implying  possession  in  one  case  may  be  wholly  inade- 
quate to  prove  it  in  another.  The  character  and  value  of  the  property,  the 
suitable  and  natural  mode  of  using  it,  the  course  of  conduct  which  the  proprie- 
tor might  reasonably  be  expected  to  follow  with  a  due  regard  to  his  own  inter- 
ests— all  these  things  greatly  varying,  as  they  must,  under  various  conditions, 
are  to  be  taken  into  account  in  determining  the  sufficiency  of  a  poases8ion.(4) 
Where  land  has  been  shown  to  have  been  ba.  a  condition  unfitting  it  for  actual 
enjoyment  in  the  usual  modes  at  such  a  time  and  under  such  circumstances  that 
that  state  naturally  would  and  probably  did  continue  until  twelve  years  before 
suit,  it  may  properly  be  presumed  that  it  did  so  continue  and  that  the  plaintiff's 
possession  continued  also,  until  the  contrary  is  shown.(5)  Where  the  plaintiff 
claimed  certain  land  belonging  to  a  mouzah,  part  of  a  taluk,  stating  that  it  was 
originally  a  largo  bhed  but  had  in  recent  years  become  dry  and  cultivable  dur- 
ing a  part  of  the  year  and  proved  his  title,  but  the  defendant  relying  on  adverse 
possession  for  more  than  twelve  years  before  the  institution  of  the  suit,  denied 
the  plaintiff's  title,  to  the  soil  of  the  bhed  ;  it  was  held  that,  as  the  plaintiff  has 
proved  his  title,  the  oniu  lay  on  the  defendant  to  prove  that  the  plaintiff  had 
lost  his  title  by  reason  of  the  adverse  possession.(6)  Where  a  suit  was  brought 
by  the  plaintiff,  the  mortgagee,  to  recover  the  principal  and  interest  due  upon 
two  mortgage-bonds  and  to  enforce  that  claim  by  a  sale  of  the  mortgaged  pro- 
perty, he  never  having  been  in  possession  at  any  time,  and  the  defendant  con- 
tended that  the  mortgagee  could  not  enforce  his  right  against  him,  because  he 
had  been  in  possession  adversely  to  the  plaintiff  and  those  under  whom  he  claim- 
ed for  a  period  of  twelve  years  before  suit,  it  was  held  that  the  suit  was  not  brought 
to  recover  possession  as  upon  a  dispossession,  and  the  amis  lay  on  the  defendant 
to  prove  an  adverse  posses8ion.(7)     But  neither  of  these  cases  are  intended  to 

(1)  MitJ'a,  op.  o/(.,  nee  JUokatuiHg  Ckawan  v.  (1888);  Ram  Locjtuit  t.  Joy  Donrfa,  11  W.  R., 
Henry  Conder,  7  B.,  478  (1883) ;  Da»mtM  v.  283  (1869);  ParHumnd  UitMr  v.  SaSit  Ah,  II 
JB. /.Sttam  WangiaWon  Co.,  12  C,  477,484(1886).  A.,    438   (1989);    Oooroodoiu   Hoy    r.    HunmA 

(2)  Perhlad  Sd»  v.  Bajender  Kithore,  12  Hoo.  Koy.iV!.  B.,  246  (XKH);  JafarHunin  v.  Mutkmq 
I.  A.,  337  (1869):  Dinobunihoo  Suiaye  t.  Fur-  Mi,  14  A.,  193  (189i);  Mwdmm  Mokun  x.  Omf. 
imt,  9  W.  K.  ISA  (1868) ;  Nilmnir  Hinth  t.  N»nd  gnomuruo  Podiar,  8  C,  923  (188S) :  Uirm  Mtt»- 
LaU,  8  Hoo.  I.  A.,  199  (1860);  Koomar  Sanjit  mtd  r.  SwakuHtoniMa  KhaHttm,  2  W.  R.,  8B 
V.   Sehtne,  4  C.   U  B.,  390  (1879)  ;  Bhootna*  (1864). 

Chatterjet  v.  Keiar  NalK,  9  C,  126  (1882) ;  Naair  (3)    t.  ante,  i.  59,  Mid  post,  a.  110. 

aidhee  v.  Woomet*  Ch«nder,  2  W.  B.,  7S  (186S) ;  (4)     iMri    Advocate  v.  Lord   LamU.  L.    R.,    5 

BooUe  SinQh  v.  HwoimiM  Sarain,  7  W.  B.,    212  App.  Oas..  288  (1880). 

(1867)  i  Bronaimnd  Bouain  t.  OowrttmeiW,  5  W.  (S)     Mahomed    AU  r.  Klaja  Ahiul,  9  CL,  744 

B.,  136  (1864):  JMQodumba  Chovahdrain  t.  Bam  (1883);    Uohiiuy   Uok<ut    t.    Krukmo  Kid»n, 

Otunder,  6  W.  B.,  327 ;  CloMai»  Dan  v.  Beroo  90.,  802  (1883);  Mano  Mokw  v.  Modm  Melmm. 

Koomaree.    (Suit  {or  share  in  joint  family  pro-  7  C.,  225  (1881) ;  (DDurion),  trotu  tiiia  oaie  dia. 

perty).  19  W.  R.,  192  (1873) ;  CoUeofrv  of  Bunf-  tingnish   Ootool  Krieto  v.  David,  23  W.  R,  443 


pore  T.  Tagort,  S  W.  B.,  US  (1866) ;    Beer  Chutf  (187S).     See  also  Mahomed  Ibrahim  t. 

dtr  T.  Deputi  CMtOor  of    BkuUooah,  13  W.  B.,  S  C,  36  (1878) ;  KaUy  Chum  y.  ataeHry  of  i 

P.  C,  23    (1870) ;    Jforo  Demi  t.   Ramehandm  6  C,  7SS,  73S  (1881). 

Deeai,  6  B.,  .108  (1882) ;   Ramehandra  Narayan  (8)    Badha    Oobind  t.  IngUe,  IC  UK,  M4 

V.  Narayan  Mahader,  11  B.,  216(1886);  TiJti  (1880)  (DilaTion). 

Perekad  t.   Raja.  Miner,    14  a,  610  (1887):  (7)   BaeKarait  y.  Hater  Ali,9L  A.,tnmati 

Mohima  Chumdtr  v,  MnheA  Chmndtr,  16  C,  473,  6  A.,  U 
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interfere  with  the  general  rule  that,  when  a  plaintiff  claims  land  from  which  he 
has  been  dispossessed,  the  burden  is  on  him  to  prove  possession  and  disposses- 
aion  within  twelve  years  or  that  the  cause  of  action  arose  within  twelve  year8.(l) 
In  the  case  of  Radha  Gobind  Roy  v.  Inglis,{2)  the  defendant  had  set  up  a  title 
by  twelve  years'  adverse  possession,  and  neither  suit  was  brought  to  recover 
possession  as  upon  a  dispossession. 

When  a  suit  for  possession  is  instituted  between  the  vendee  and  his  vendor, 
the  onus  is  on  the  vendor  to  show  that  he  has  held  adversely  to  the  vendee  for 
twelve  year8.(3)  Where  in  a  suit  to  recover  possession  of  certain  property 
from  the  plaintiff's  vendor,  who  did  not  substantially  resist  the  claim,  a  third 
party  came  in  and  claimed  the  property  and  was  made  a  defendant,  it  was  hdd 
that  the  burden  of  proof  against  the  plaintiff  lay  on  such  intervenor.(4) 

If,  in  execution  of  a  decree  obtained  by  A  against  B,  formal  (though  it  may 
not  be  SMStnal)  possession  has  been  given  to  A,  B  cannot  afterwards,  in  sup- 
port of  a  plea  of  limitation  rdy,  as  against  A,  upon  the  possession  which 
he  had  before  the  transfer  of  possession  by  execntion.(5)  But  such  posses- 
sion is  of  no  avail  as  against  a  third  party.(6)  The  principle,  however,  as 
laid  down  in  Juggobundhu  Mukerjee  v.  Ram  Chunder  Bysack,(l)  was  extended 
by  the  Full  Bench  of  the  Calcutta  High  Court  to  the  case  of  a  purchaser 
at  auction  in  execution  of  decree,  who  had  obtained  only  symbolical  posses- 
sion, and  it  was  hdd  that  such  possession  gave  him  a  good  cause  of  action 
against  a  person  who  had  taken  an  ijara  from  the  son  of  the  judgment-debtor 
in  the  original  case.(8)  Where,  in  a  suit  for  possession  of  land,  the  defend- 
ants admitted  the  title  of  the  landlord,  but  claimed  to  hold  under  a  valid 
mtnu-tenure  the  onus  was  held  to  be  on  the  defendants  to  prove,  either  that 
they  had  a  valid  mirflM-tenure  or  that,  by  reason  of  their  having  held  adversely 
to  the  plaintiffs  as  mirasdars  for  more  than  twelve  years,  the  plaintiffs  were 
debarred  from  guestioning  their  right.(9) 

In  a  suit  for  damages  for  malicious  prosecution,  it  lies  on  the  plaintiff  to  Jj5£*iS5foi 
prove  the  existence  of  malice  and  of  want  of  reasonable  and  probable  cause, 
before  the  defendant  can   be  called  upon  to  show  that  he  acted  honA  fide  and 
apon  reasonable  grounds,  believing  that  the  charge   which  he  instituted  was  a 
TOlid  one.  (10)    The  rule  as  to  the    burden  of   proof  in  suits    for   malicious 

(1)    Uon  Detai    v.  Bamehandm  Duai,  8  B.,  (6)     Runjil  Singk  v.  Bunuari  Lai,  10  C,  983 

MS,  511    (IS82);  Kattf  Churn  v.  flmelarf   of  (1884);  JfoAmudtn  t.  ManehtrdtaK  0   B.,  050 

5«ll^  8  C.  735,  733  (1881) ;  Oaivi    Chunder    v.  (1882);    DoyaniHhi    Panda   t.   Kelai  Panda,  11 

A'ilnm^  Mittar,  10  C,  374  (1884).  C.  L.  R.,  395  (1SS2). 

(!)    7C.     L.   R.,  364  (1880).     For  definition  (7)    5  0.,  584  (1880). 

of  terms   "  diaoontinne  "    "  diacontinuaooe,"    in  (8)    Juggobundhu  MilUr  r.  Pumanund  Ooua- 

Art.  142  of  .JUt  XV  of  1877,  tee  Oobind  Ull  ▼.  "•>,  18  C,  5.10  (1889);  overruling  Kriiitna  UM  v. 

MeaAvMa  Uitttick,  7  C.  U  K,  181  (1880).  Kadho  KrUhna,  10  C,  402  (1844). 

(3)  Ihyad  Megamtuia  ▼.  Nana  Valad  Farid-  (9)     Ogra  Kant  v.  MohcJih  Chunder,  4  C.  L.  R., 
<*«,  13  B.,  424  (1888) ;  ffam    Proead   t.    lyikhi  40(1879). 
Xanin,  12  C.  197  (1885).  (10)    Mohunt  Oour   v.   Hayagrib  Dat,    8    B. 

(4)  Juqodunund  MUeer  t.  Hnmii  itumoot,  10  U  R.,  371  (1870) ;  ■.  c,  14  W.  R.,  426  ;  Notf 
V(.  B.,  as  (1888).  eouTftCkunderv.  l}irmomo!iet,^^.^.,\W(\Wa>)i 

(5)  Juffotundhoo  Mukerjee  t.  Sam  Chunder,  M-mtee  Vmmah  T,  Munieiful  Cnmmiuionen, 
i  C,  884  (IIWO),  foUowed  in  Juqgobundhoo  Madrat,  8  Hwl.  H.  C,  161  (1876);  Doongruteee 
Mimr  r.  Purnanund  Oouami,  16  C,  630  (1889) ;  Byde  v.  Oridharee  Mull,  10  W.  R.,  434  (1888) ; 
I'htmw  Koer  r.  Purguu  Jtoy,  7  C,  418  (1881).  SheilA  Roiitun  t.  .Volt's  Chtndra,  8  B.  U  R., 
Set  tin  Barfiuan  t.  Skivram,  19  B.,  820  (1894) ;  377  Hole  (1869) ;  i.  c,  13  W.  R.,  402 ;  Kat* 
VmhiclmChun,v.Madkubahoial,4C.,«lQ{lSn);  KoibuiooOah  t.  Moirt  PeJukur,  13  VT.  R.,  276 
eunga  Oohimi  t.  Bhojnl  Chunder,  19  W.  R..  (1870);  Aghorenalk  Boy  t.  Kaahita  Perthad,  14 
101  (187» ;  Mntufftr  WaUd  v.  Abdut  Samad,  6  W.  R.,  339  (1870) ;  Kithorte  l4»U  v.  EnaeA  Hot- 
a  L.  R.,  530  (1880);  Shama  Charon  v.  Madhub  tein,  1  All.  H.  0.,  A.  C,  11  (1869);  Aiboo  Ram 
Ohaudra,  11  a,  93  (1884);  VenhHaramanna  v.  Sudden  t.  SMar  Dgal,  17  W.  R.,  101  (1872); 
fiiumma,  10  M..  17  (1886).  A1600     Oaneth     t.     Mugneeram    Chawdry,     17 
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Minority. 


Mortsaga. 


Notloeo. 


proseootion  has  been  extended  to  the  case  of  alleged  fake  information  given 
to  the  police.(l) 

It  is  for  the  party  who  comes  into  Court  and  pleads  minority  to  make  ont 
his  case  before  the  adverse  party  can  be  required  to  rebut  it.(2) 

When  a  plaintifi  sues  to  redeem  and  the  defendant  denies  the  okMtgage 
the  plaintiff  must  in  the  first  instance  prove  his  title.(3)  ^In  a  suit  to  enforce 
a  mortgage-bond  which  was  registered  in  the  Sealdah-Registry,  on  the  ground 
that  one  of  the  properties  mortgaged  was  in  the  Sealdah  District  the  defendant 
set  up  the  defence  that  inasmuch  as  there  was  no  such  property  in  existence  in 
the  Sealdah  District,  the  registration  of  the  mortgage  was  bad  and  the  deed 
as  a  mortgage  had  no  efficacy  in  law  :  Hdd  that  the  onus  was  on  the  defend- 
ant to  show  with  every  clearness  that  no  property  in  the  Sealdah  District 
had  been  comprised  in  the  mortgage.(4)  In  a  suit  for  redemption  a  plaintiff 
has  to  prove  the  existence  of  a  subsisting  mortgage  which  he  is  entitled  to 
redeem.  (6) 

Where  under  an  Act  certain  things  are  required  to  be  done,  before  any 
liability  attaches  to  any  person  in  respect  of  any  obligation,  it  is  for  the  person 
who  alleges  that  that  liability  has  been  incurred  to  prove  that  the  things  pre- 
scribed in  the  Act  have  been  actually  done.  In  a  suit  for  arrears  of  road-cess, 
it  is  for  the  plaintiff  to  prove  the  publication  of  the  notices  and  extracts  from 
the  valuation-roll  of  the  estate  prescribed  by  section  52  of  Act  IX  (B.C.)  of  1880, 
and  no  presumption  can  be  made  as  to  their  due  service,  and  section  114. 
clause  (c)  of  this  Act  could  not  appl7.(6)  In  a  suit  to  set  aside  a  sale  of  a 
patni  taluk  on  the  ground  that  the  notices  required  by  the  2nd  sub-section  of 
that  section  had  not  been  duly  complied  with,  it  lies  upon  the  defendant  to 
show  that  the  sale  was  preceded  by  the  notices  requbed  by  that  sub-section, 
the  service  of  which  notices  is  an  essential  preliminary  to  the  validity  of 
the  sale.  (7) 

The  purchaser  of  an  estate  at  a  sale  for  arrears  of  Cxovemment  Revenue 
is,  however,  in  a  different  position.    In  the  latter  case  the  notices  are  served 


W.  R.,  p.  C,  283  (1872)  i  s.  c,  11  B.  I..  R.,  P. 
C,  321  ;  Dunnt  T.  Letgt,  1  Agra  H.  C,  38  (1866) ; 
WeatheraU  t.  IHttim,  6  N.-W.  P.,  Rep.,  200  (1874) : 
Svami  Xayudu  v.  Submmania  Jfuiu/i,  2  Had. 
H.  C,  lf»  (1864) ;  Veimama  Xaikir  v.  Ragiatn 
Chary,  2  Mad.  H.  C,  291  (1864) ;  Oirdhnrlal  Pa- 
yaldao  v.  Jaganath  Oirdlurhai,  10  Bom.  H.  C,  182 
(1873) ;  Hatt  v.  renkalakrithna,  13  M.,  3»4  (1880) ; 
Walmnv.  flmitk,  4  C.  W.  X.,  xviii  (1899);  Xalliap- 
pt  OoHtulan  V.  Kailappa  OoHnJan,  24  H.,  SO 
(1900) ;  ftamayija  t.  Sivai/fja,  24  M.,  549  (13U0) ; 
BarM  Chatukr  v.  KiAihanIa  Bantrjn,  28  C,  fl91 
(1901).  As  t4j  r?a8onable  irrounds,  see  Broionalk 
Rog  T.  Kithf.n  LaU  .1  W.  ](.,  282  (1866); 
Wohtndronalh  DuU  v.  Koylath  Chuiufer,  6  W.  R., 
249(1866);  and  prosecntion  dhuiimed  for  want 
of  proof :  ifttjiue  Ram  v.  Oontsh  DuU,  6  W.  B., 
134  (1866);  and  untrue  charge  before  police; 
Mokendro  Ckundtr  v.  Surbo  Kokhya,  11  W.  R., 
634  (1869).  The  mere  abnence  of  reasonable 
and  probable  caa<ie  does  not  of  itself  justify  the 
conclnsiou  as  a  matter  of  lav  that  an  act  is  mali- 
cioos.  It  is  not  identical  vitb  mali<ie,  but  malice 
may,  having  regard  to  the  circamstanoes  of  thn 
case,  be  inferred  from  it ;  Biim  «"?«»  v.  Wto  A>m, 
24  A..  363  (1902). 


(1)  RoflMveniln  t.  XaattinK*  Biat,  1»  B..  717 
(1894);  fMr  Jaidine,  J.  According  to  th»  jadg- 
menl  of  Ranade,  J.,  this  case  vas  goTnned  hj 
principles  regulating  suits  for  defamation. 

(2)  VimpaMappa  v.  Skidappa,  26  B..  106^ 
116(1901). 

(3)  Aiis  r.  Shrni,  27  B.,  271  (1902);  aik4 
other  oases  there  cited. 

(4)  Jogiiu  .WoAaa  v.  Bhoot  Xalk,  31  P.,  14« 
(1903). 

(5)  ilvmfr  Rai  t.  Kwwf.  lofaa,  2  All.  L.  J^ 
62  (1901). 

(6)  AahanvlM  v.  Tritothan  BsyrAi,  13  O^ 
197  (1886) ;  Radt  Reiariv.  Piiambari  ClunMn-mi, 
16  C,  237(1888). 

(7)  Burro  Dogalr.  Uokometl  Oati,  19  C^ 
(1888);  followed;  hrtmCkand  t.  Stnj  Han 
I  C.  U  J.,  102n.,  (1J06).  .Sre  also  Do^fvs  I 
T.  Hynd  Xajmooidttn,  21  W.  P..,  397  (1874); 
AihanMi  Khan  v.  Bitrri  Chm,  17 C., 478 (ISM)  j 
and  as  to  notjoes  under  Rent  Reoovoy  Act  \~ll 
U  1865  (Madras),  see  Daramwui  r.  J^irtwwissji, 
27  M.,  04  (1903)  [landlord  proceeding  by  w»j-  o 
distress  laust  show  that  the  r»quirBai«ot»  of  tS 
Act  hare  haen  complied  with.1 
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in  the  ordinary  way  through  the  officers  of  the  Revenue  Court,  and  the  presump- 
tion under  section  114,  clause  (e)  would  arisein  respect  to  the  service  of  such 
notices  until  the  contrary  was  proved.  The  onus  of  provinjt  irregularity  in  the 
preparation,  service  or  posting  of  the  notice  rests  on  the  person  who  asks  to  have 
the  sale  set  aside.fl) 

The  law  gives  the  holder  of  a  registered  mortgage  priority  over  an  unre- 
gistered mortgage  though  the  latter  may  be  of  earlier  date.  In  order,  however, 
to  check  fraud  under  cover  of  this  provision  of  the  law,  such  priority  cannot 
be  claimed  if  the  subsequent  mortgagee,  at  the  time  of  obtaining  his  mort- 
gage, had  notice  of  the  earlier  mortgage.  The  onus  is  upon  the  party  alleging 
such  knowledge  or  notice  to  aver  the  same  in  his  pleadings  and  to  prove  it.(2) 

Possession  of  property  is  presumptive  proof  of  ownership.    Therefore**^'**'*'**''' 
when  the  question  is  whether  any  person  is   owner  of  anything  of  which  he  is 
shown  to  be  in  possession,  the  burden  of  proving  that  he  is  not  the  owner  is  on 
the  person  who  aflSrms  that  he  is  not  the  owner.     (Sections  110,  114,   post,  to 
the  notes  of  which  sections  reference  should  be  made.) 

The  burden  of  proof  as  to  relationship  in  the  cases  of  partners'  landlord  ^S°*'' 
and  tenant,  principal  and  agent,  is  dealt  with  by  section  109,  post,  to  the  notes, 
of  which  section  reference  should  be  made.  In  a  partnership-suit  where  one 
party  does,  but  the  other  party  does  not,  allege  a  specific  agreement  that  the  ' 
shares  in  the  said  partnership  were  unequal,  the  esjstmg  presumption  as  to  the 
equality  of  partners'  shares  casts  the  burden  of  proof  on  those  alleging  the 
agreement  who  must  therefore  begin.(3)  For  observations  on  the  procedure  to 
be  adopted  in  a  suit  for  an  account  of  a  dissolved  partnership  and  the  burden 
of  proof  on  the  taking  of  the  account,  see  the  undermentioned  case.(4) 

If  in  a  suit  for  rent  the  defendant  does  not  deny  tenancy,  but  pleads  pay-  *'•'■'•"*• 
ment,  the  onus  jtrobandi  is  on  him.(5)  When  a  defendant  in  a  suit  for  arrears 
of  rent  alleges  remission  the  onus  lies  on  him  in  regard  to  the  remission. (6) 
When  a  defendant  admits  the  cause  of  action  and  pleads  payment  he  must  prove 
that  the  claim  which  is  admitted  has  been  discharged  by  payment. (7)  When 
a  debtor  pleads  tender  of  payment  as  a  ground  for  not  being  sadcUed  with 
interest,  the  onus  is  on  him  to  prove  that  he  made  such  tender.(8) 

See  Notes  to  section  110,  post.  Poiwssrton. 

In  a  suit  to  enforce  the  right  of  pre-emption,  ia  which  the  plaintiff  impugns  Fre-«mp- 
the  price  stated  in  the  conveyance,  very  slight  evidence  is  sufficient  to  establish  "°° 
a  prima  facie  case  in  favour  of  the  pre-emptor,  and  when  such  case  is  established 
the  onus  is  on  the  vendor  and  vendee  to  prove  by  cogent  evidence  that  the 
amount  of  the  price  actually  paid  was  larger  than  that  stated  by  the  pre- 
emptor.(9) 

Presumptions  of  fact  of  various  kinds  other  than  those  mentioned  in  the  ^''••'"'"K-* 
Motes  to  these  sections  may  affect  the  question  of  the  burden  of  proof,  g^  **»»••' **«*• 
th'T^  b»in«[  a  presumption  that  judicial  and  offifiial  acts  have  been  regularlv 

(1)  Sktoruuun  Singh  t.    Net    JM,  30  C,  II        1  \V.  B.,  155(1864). 

(1902) ;    ShtiUt  Mohammti  t.  Jadvnandan  Jha,  (6)  Bvmtmry  Lali  y.  Furlong,  •  W.    R.,   239 

IOC.  W.N.,  137(1906).  (1868). 

(2)  CUnnappa  Reddi  v.  Manicka  Vatugam,  (7)  Bibee  Meheroonnum  r.  Abdool  a%na,  17 
SB  M.,  1  (1901).  W.  R.,  509  (1872). 

(3)  Jadobnm  Dey  v.  BvMunm  Dry,  26  C,  281  (8)  Rmta  Hhmut  v.  CoOalor  of  Mymeiuingh, 
(1899)  J  •.  c,  8  C.  W.  N.,  xciT.  S  W.  R,  Act  X,  69  (1866). 

(4)  Thirutumaruan  Chelti  t.  Subbamijo  Cketti,  (0)  Bhagaan  Kngk  v.  MaMabir  Singh,  6  A.,  184 
90  M.,  313  (1896),  and  we  alao  m  to  rendering  (1882);  Bheoaparguh  Dube  t.  Dhanraj  £>»6e,9 
aoeoant:  Mayen  t.  Alrlon,  16  M.,  245  (1892).  A.,  226  (1887);  TaunkhU  Rai  v.  Laekman  Bai, 

(5)  Pmetag  Latt  ▼.  Aim  Jmunn,  I  W.  R.,  264  6  A.,  344  (1884). 
(1864);    Koomjo  Btiara  y.   Roy  Molhonnrmuth, 
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performed,  the  burden  of  proving  the  irregularity  of  such  acts  will  ordin&rilj 
be  upon  the  person  who  asserts  it.  ( See  section  114,  post,  to  the  notes, 
of  which  section  reference  should  be  made.) 

A  recital  in  a  deed  or  other  instrument  is  in  some  cases  conclusive,  and  in 
all  cases  evidence  as  against  the  parties  who  make  it,  and  it  is  of  more  or  less 
weight  or  more  or  less  conclusive  against  them  according  to  circumstancee. 
It  is  a  statement  deliberately  made  by  those  parties,  which,  like  any  other  state- 
ment, is  always  evidence  against  the  persons  who  make  it.  But  it  is  no  more 
evidence  as  against  third  persons  that  any  other  statement  would  be.(l)  When 
a  plaintiff  sues  on  a  receipt  admitting  a  payment  and  the  defendant  admits 
execution  of  the  receipt  it  is  on  the  defendant  to  prove  that  the  statement  of 
payment  on  the  receipt  is  incorrect. (2)  Where  an  instrument  recites  that  the 
defendant  has  received  consideration  such  a  recital  is  evidence  against,  but  not 
conclusive  upon  the  defendant :  the  onus,  however,  is  on  the  defendant  to  nhow 
that  the  recitals  are  not  correct.(3)  The  last-mentioned  rulings  do  not,  however, 
govern  cases  to  which  the  Dekkhan  Agriculturists  Relief  Act  (XVII  of  1879) 
applies.(4)  The  defendants  in  a  suit  on  a  bond  admitted  the  execution  of  the 
bond,  but  denied  that  they  had  received  as  the  bond  recited  they  had  at  the 
time  of  its  execution,  the  consideration  for  it ;  the  Court  of  first  instance  instead 
«  of  calling  on  the  defendants  to  establish  the  fact  that  they  had  not  received  the 
consideration  for  the  bond,  as  it  ought  to  have  done  under  the  circumstances, 
irregularly  allowed  the  plaintifi  to  produce  witnesses  to  prove  that  the  considera- 
tion for  the  bond  had  been  paid  at  the  time  of  its  execution.  The  evidence 
of  these  witnesses  proved  that  the  consideration  of  the  bond  had  not 
been  paid  at  the  time  of  execution,  and  that,  if  it  had  been  paid  at  all. 
it  had  been  paid  at  some  subsequent  time.  The  plaintiff  did  not  give 
any  further  evidence  to  establish  such  payment  and  the  Court  of  fiist 
instance,  without  calling  on  the  defendUints  to  establish  their  defence, 
dismissed  the  suit.  The  Lower  Appellate  Court  held  that  the  defendants 
should  have  been  required  to  begin  under  the  circumstances,  and  reversed 
the  decree  of  the  Court  of  first  instance  and  gave  the  plaintifi  a  decree.  It 
was  hdd  in  appeal  that,  although  the  plaintifi  ought  not  to  have  b^an. 
yet  as  he  had  done  so,  and  his  witnesses  had  proved  that  the  consideration 
for  the  bond  had  not  been  paid  as  admitted  in  the  bond,  a  new  case  was 
opened  up,  in  which  the  onus  was  shifted  back  to  the  plaintiiEE  to  establish  that 
he  had,  not  at  the  time  alleged  in  the  bond,  but  at  some  subsequent  time,  paid 
to  the  defendants  the  consideration  for  the  bond.(5) 

Where  the  land  is  held  by  a  person  who  is  not  a  tenant  of  other  land  be- 
longing to  the  plaintifi  or  when  such  land  is  occupied  as  a  separate  parcel  or  hold- 
ing, or  in  any  other  manner  so  as  to  be  distinct  from  any  other  land  held  by  the 
same  person  as  a  tenant  under  the  plaintiff,  the  bturden  of  proof  is  on  the  land- 
lord to  shew  that  they  are  not  lakhiraj,  but  mM  lands.     Where,  however,  the 


(t)  Braje»htmn  Ftthakar  v.  BudhaKudiU,  6  C, 
268  (1880) :  8.  c,  7  C.  L.  R.,  tt  ;  Manohar  Singk  v. 
Sumirta  Kuar,  17  A.,  428  (1895). 

(2)  Datulatav.  Ganenh  Shtulri.  *  B.,  295  {18S»). 

(3)  FuUi  BUri  r.  BaninM  MedJta.  4  B.  U  K., 
F.  B.,  54  (1869) ;  s.  c,  12  \V.  B..  F.  B.,  26  (citing 
ChowdJtry  Drby  v.  ChouMry  UoaiHf,  3  Moo.  1. 
A.,  347  (1884);  explained  in  Brajaihuart  Paha- 
tar  V.  BwlhaHuddi,  6  C,  268  (1880)] ;  Sahtb 
Poind  V.  Baboo  BudlKv,  2  B.  K  R.,  P.  0., 
Ill  (I8<i9)  ;  Bafak  Saheb  v  Baboo  Budhuo,  12 
Moo.  1.  A.,  275  (ISfiO);  Namb  Syud  v.  Mt. 
XnuiMt,  19  W.  R.,  149  (1873) ;  ManilcUU  Baboo  t. 

MaztanJar,  1   B.  L.  11.,  A.  CI.,  92  (1868); 


s.  0.,  10  \V.  R.,  132  ;  Jirn^  CkumJer  t.  ; 
(kundtr,  1  .Matsh  Rep.,  27  (1802); 
Banerjte  v.  JodoonaA  Singh,  7  W.  R..  441  il>W7) ; 
Hughuonalk  Obw  v.  Lwkma  Narain,  10  W.  R . 
407  (1868) ;  Ml.  Kvnlool  v.  Mt.  RajUat,  17  W. 
1!.,  4.19  (1872).  lAotual  sigbt  of  the  pMring  «{ 
the  money  in  not  the  only  mod  e  of  pcoriaa  p*«- 
ri^ent  of  conddrration  {.  The  foUoiriiig  <amtt 
.Vuuamat  Jialao  t.  Skaia  fvmd,  S  W.  R  ^ 
203  (1866)  :  r<!feo«  Rooj,  v  .4mhh<  Hog,  3  W.  It.^ 
Ill  (186S),  are  no  longer  la*. 

(4)  Maloji   SatUa/i    v.  Vilim  Ban,  »  B^    aSB 
(188B). 

(5)  Matund  v.  Bmkan  lui,  3  A„  824llttSlj^ 
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land  is  occupied  by  a  tenant  of  the  zemindar,  who  hclds  other  lands  within  the 
zemindari  which  are  reut-paying  and  are  not   distinguishable  in  the  manner 
indicated  above,  the  burden  of  proof  is  on  the  tenant. (1)     But  in  another  case 
this  ruling  was  not  followed  to  its  full  extent,  and  it  was  held  that  the  burden 
of  proof  would  lie  on  the  ryot  only  if  the  land  in  dispute  is  in  the  ambit  of  the 
other  ryoti  lands  held  by  him,  but  not  if  it  is  merely  in  the  ambit  of  the 
zemindari,  where  he  has  a  rent-paying  holding.     Where  the  onus  lies  on  the 
zemindar  to  prove  that  the  land  in  dispute  is  part  of  the  tn&l  land  of  his 
estate,  he  can  do  so  either  by  proof  of   receipt   of  rent   or  that  its  proceeds 
was  taken  into  account  at  the   permanent  settlement  or  by  any  other  suffi- 
cient raeans.(2)    He  must,  however,  make  out  a  jmmd  facie  case  sufficient 
to  entitle   him   to  a  degree,   if  the  defendant  faded  to   prodnoe    rebutting 
evidence.(3)     But  in  a  suit  for  rent  where  the  ryot  gives  frimd  facie  evi- 
dence that  part  of  the  land  is  lakhiraj,  the  onus  is  on  the  landlord  to  prove 
that  such  land  has  paid  rent  in  previous  year8.(4)    Where  the  onus  of  proof 
of  the  right  to  hold  lands  rent-free  lies  on  the  claimant,   it  is   not  necessary 
to  produce  a  lakhiraj  sanad  ;   the   fact    may    be  legally  established  by   long 
and  uninterrupted  possession  without  payment  of  rent,  raising  the  presumption 
that  the  land  had  been  held  rent-free  from  the  decennial  settlement,  or  of  twelve 
years'  adverse  possession. (5)    The  lakhiraj  tenure  must  be  shown  to  have  a 
real  existence  before  it  can  be  held  that  any  question  of  lakhiraj  arises.(6)     In 
a  suit  for  enhancement,  however,  where  the  defendant  admits  that  the  main 
portion  of  the  lands  are  mal,  but  does  not  separate  the  rent-'free  lands,  the  plain- 
tifi  is  not  bound  to  prove  that  the  lands  are  trM  until  the  defendants  point  out 
their  precise  situation. (7)  Long  possession    of  lands  as  chowkeedaree  chackeran 
aSonls  ground  for  the  presumption  that  the  lands  were  set  apart  as  such  as  the 
decennial  settlement,  and  the  onus  of  proof  that  the  lands  were  the  private  land 
of  the  zemindar  not  set  apart  at  the  decennial  settlement  as  chowkeedaree  chak- 
eran  is  on  the  zemindar.(8) 

When  a  plaintiff  institutes  a  suit  for  a  declaration  of  title,  the  onus  is  on  him  Titi*. 
to  prove  the  title  which  he  seeks  to  have  confirmed.    It  is  not  sufficient  for 
him  to  show  that  he  is  in  possession,  and  that  the  defendant  has  proved  no 


(1)  AUmr  Alt  t  SAyea  Lai,  6  a,  6d6  (1880) ;  was  Rofficient  primA  fade  evideooe  of  hia  being 
a.  c,  7  C  I..  R.,  497.  plaintifl'sryottothnmonhimthe  boidenof  prov- 

(2)  Bacharau.  OundtU  v.  Peary  Mohun  9  0.,  ing  his  special  plea  of  lalhira)  as  to  the  remain- 
813  (1883) ;  >.  a.,  12  C.  L.  B.,  475.  See  Dkun  der.  Baeharam  Mmiul  v.  Ptaff  Mohun,  9  C, 
Mtnai  V.  .IvUoorgKun,  6  W.  R.  (Act  X),  100  813  (1883).  flee  contra,  Ifemj  B*»dofadkya  v. 
(186«);  Oungadhur  Singh  v.  Binula  Daunt,  S  Kali  Proeonnn,  6  C,  643  (1880);  AlAar  Alt  v. 
W.    B.     (Act    X),  37  (1866);  Sridhar  Nunii  v.  Bkf/ea  Lai,  6  C,  067  (1880). 

Braja  Nalh,  2  B.  I..  R.  (A.  C),  21 1  (1868) ;  Ihj  (S)  Dhunput  Singh  v.  Rutsomoyte  Chouxlhrain, 

KMon  V.    Uwitkwr  Mookerjee,  10  W.   R.,    117  10  W.   K.,  461    (1868).     See  alw  Been  Lattv. 

(1868)  i  Mm*  Uehm  t.  Sriram  Ray,  14  W.  R.,  Pettuthber  Mundul,  8ev.  Rep.  Ang.— Deo.  (1863), 

28S  (1870).  171 ;  Byrryhur  Mooherjee  t.  Abbot  Atty,  Ser   R«p. 

(3)  Karettira    KamtH    x.    BiAtH  Chandra,  12  Aug.— Deo.  (1863),  875. 

C,   182   (1885) ;  Aim  Coomar  t.  Debet  Perehad,  (6)  Syud  Ahmed  v.  Bnaet  Bottein,  1  W.  R.,  330 

«  W.  R.  (Act  X).  87  (18S6).  (1866).     See    also    Oumanee  Katee  r.  Burryhur 

(4)  8ee  MoUe  LM  v.  JndoopuUee,  2  W.  R.  Mooherfte  (F.  R.),  W.  R.  8p.  No.  116  (1862) ; 
(Act  X  ),  44  (1866);  Bistestur  ChuekerbuUy  y.  [Suit  for  eahanrement  of  rent ;  defence,  that  part 
ffooma  Churn,  7  W.  R.,  44  (1867) ;  Sheeb  Narain  is  lakhiraf] ;  Beebee  Ashrufooniua  v.  Cmung  Mo- 
r.  Chidam  Do4»,  3  W.  R.  (Act  X),  16  ( 1866) ;  Jiig-  hun,  6  W.  R.  (Act  X  ),  48  (1866),  RajkuMn  Moo- 
fttamrtt  DMa  ▼.  Ovadhur  Banerjee,  6  W.  R.  ier;ee  v.  Joyki»tn  Mookerfee,  W.  R.,  1864,  (Act 
Act  X).  SI  (1866) :  Nehal  Chunder  v.  Buret  Per-  X),  119. 

ikad,   8  W.  R.,  188.     See  also  Oooroo  Period  v.  (7)  SuUo  Churn  t.  Tarinet  Chum,  3  W.  R.,  178 

/■9VofrMMfoo  Monomdar,  W.  R.,  8p.  No.  16  (1862).  (1865). 

Phi*  waa  a  suit  for  a  kabaliat  and  a  Fall  Bench  (8)  Mooktaktthee  Debia  v.    ColUetor  of  Moor- 

xeld  that,  the  tenant  having  admitted  that  plain-  thedabad,  4  W.    R.,   30  (1866) ;  /or6€«   t.  Vrrr 

iff  waa  has  laadlord  for  a  portion  of  the  land,  thia  Mahomed,  13  Moo.  i  A.,  438  (1870). 
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better  title.(l)  Bat,  if  the  plaintiff  fail  to  prove  title  against  a  defendant,  who 
has  himself  no  title  and  is  a  mere  wrong-doer,  the  former  may  be  declared  to 
be  entitled  to  be  retained  in  possession  as  against  the  latter.{2)  If  the  defend- 
ant is  in  possession  and  the  plaintifi  produces  title-deeds  in  his  own  favour, 
the  ontM  is  on  the  defendant  to  disprove  the  title  of  the  plaintiff.(S)  Where  s 
plaintiff  purchaser  ostensibly  on  his  own  account  and  for  the  sum  of  Rs.  16  pio- 
perty  of  a  judgment-debtor  put  up  for  sale  by  a  decree-holder  in  execution  of 
his  decree,  and  the  decree-holder,  believing  it  to  be  purchased  betMtni  on  beludf 
of  the  judgment-debtor  by  the  plaintiff,  took  out  execution  again  and  advertis- 
ed it  for  sale,  it  was  hdd  in  a  suit  by  the  plaintifi  to  have  the  execution-proceed- 
ings set  aside  that  the  onus  lay  on  the  plaintiff  to  shew  that  the  property  had 
been  bought  on  his  own  account  with  his  own  money.(4)  In  a  suit  by  a  temple 
committee  appointed  under  Act  XX  of  1863,  against  a  hereditary  trustee  of 
a  Hindu  temple  for  possession  and  other  relieb,  it  was  held  that  the  onits  lay  on 
the  plaintifis  to  prove  that  the  temple  was  of  the  class  mentioned  in  the  Act.(5) 
Where  the  defendants  were  in  possession  of  disputed  land  under  an  award  of 
the  Magistrate  under  Act  X  of  1872,  section  530,  it  was  hdd  in  a  suit  for  pones- 
sion  and  establishment  of  title  that  the  onus  probandi  lay  on  the  plaintif  .(6) 

A  party  setting  up  a  tort  has  the  burden  on  him  to  prove  such  tort-  If 
the  cause  of  action  be  negligence,  deceit  or  fraud  or  the  like,  the  plaintifi  mnat 
prove  the  negligence,  deceit  or  fraud.  If  to  a  tort  justification  is  set  up  by  the 
defendant,  the  burden  is  on  him  to  prove  such  justification.  The  general  role 
therefore  is  that  the  burden  lies  on  the  party  seeking  either  to  make  good  his 
claim  for  damages  arising  from  the  tort  of  another  or  to  establish  a  release  from 
such  claim,  supposing  it  to  be  made  out  against  himself,  by  imputing  tort  to 
the  plaintiff.(7)  In  a  suit  for  a  tort  the  ontu  is  on  the  plaintiff  to  prove  that 
the  malfeasance,  misfeasance,  nonfeasance  or  other  event  from  which  limitatioo 
commences  to  run,  took  place  within  the  prescribed  period  upon  the  general 
principles  which  regulate  the  burden  of  proof  on  the  point  of  limitatioB.(8) 
In  cases  of  collision  at  sea  the  masters  and  owners  of  the  colliding  vessel  even 
though  compelled  by  law  to  take  a  pilot  on  board,  are  primd  facie  liable  for  dam- 
age caused  by  their  ship  ;  and  the  burden  of  proof  is  on  them  to  show  that  the 
negligence  which  caused  such  damage  was  that  of  the  pilot  and  solely  his.(9) 
See  "  Defamation,  "  "  Fraud,''  "  Good  and  had  faith,  "  "  Malicious  Prm- 
c«<ton,"  ante,  and  j}ost,  a.  114,  "  Presumption  of  Innocence.  " 

Wiila.  The  onus  probandi  lies  in  every  case  upon  the  party  propounding  a  will ; 

and  he  must  satisfy  the  conscience  of  the  Court  that  the  instrument  so  propound- 
ed is  the  last  will  of  a  free  and  capable  testator.  The  onus  is  in  general 
discharged  by  proof  of  capacity  and  the  fact  of  execution.(lO)    The  ^anlum  of 

(1)  Jotntf  Singh  v.  Ouruar  Singh,  2  W.  R.,  167       (1878). 

(1866);  Ibumnada  Rayar  t.  SUharama  Piltai,  2  (7)  Wh&rton,    Kt.,  H  3S8— 364 :  andowotline 

.Mad.  IT.  C,  171  (1864) ;  Rotja  Moolah  v.  Uudhoo  oited. 

Soodun,  9  W.  R.,  154  (l.<<6K) ;  Purtfih  Karain  v.  (8)  Mitra's  Law  of   Uiriitation  and    Pnwnp- 

BiMumr  Dyal,  7  W.  R.,  148  (1867) ;  Oangaram  v.  tion,  4th  Rd.,  1905,  r.  ante,  "  Limilatimt.  " 

Bterttary  of  State,  20  B.,  708,  800  (1896) ;  Sheikh  (9)  Tho  ship  Okneot,    1  Boul.,  Bop.,  105(lSiS): 

Torab  r.  Sheikh  Mahomed,  19  W.  R.,  1  (1873).  Muhammad  Ktua/  v.  P.  A-  O.  S.  Xav.  Co.,  S  Ban- 

(2)  OangaTttm  t.  SeereUirj/  of  Stale,  20  B.,  798  H.  C.  R.  (O.  C).  98  (1869).  A«  to  the  boioca  oi 
(1895);  Itmail  Arif  t.  Mahomed  Oouik,  20  1.  A.,  juatitying  duty  of  ship  at  anchor  in  tl-e  caw  of 
99  (1893) ;  s.  o.,  20  C,  S34  oollLiion,  nee  J/nry  Tug  Co.  r.  B.  I.  Steam  Aafi>- 

(3)  Swarnamayte  Bayur  v.    Srinibaih    Koyul,       (nxt  Co.,  24  C,  627  (1897). 

6  B.  L.  B.,  lU  (187(/).  (10)  Barry  r.  Budiu,  2  Moo.  P.  C,  482 ;  CImn 

(4)  Muddun  Mohun  v.  fiAnrut  Chuuder,  U  W.  v.  Ckdre,  L.  R.,  1  P.  ft  I).,  S!)' :  cited  in  Voomuh 
R.,  249  (1869).  Chmder  t.  Badmwhini  Daeti,  21  C ,  2711,  SSO,  291 

(6)  Pouduranga  r.  Nagappa,  12  M.,  366  ilSSa) ;  Laeho  Bihi  v.  Oopi  Naraiu,  a  .K.,  ili,  *Ti 
(1889).  (1901):  and  MS  In  re  Dinkuini  Mn,   8  C,  ^«l>, 

(6)  Hwi  Ram    v.  Bhikaree  Roy,  26  W,  R.,  20       882  (1882). 
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evidence  sufficient  to  establish  a  testamentary  paper  must  always  depend  upon 
the  circamstances  of  each  case.  Three  things  must  be  proved  :  capacity,  test- 
amentary intention,  and  execution.  The  circumstances  of  the  case  may  be 
such  as  to  necessarily  awake  the  vigilance  of  the  Court,  and  to  require  that  the 
proof  shaU  be  full  and  satisfactory.  When  such  circumstances  occur,  the  evi- 
dence to  prove  the  affirmation  murt  be  stronger  than  in  ordinary  caseB.(l)  The 
fact  that  the  testator  did  know  and  approve  of  the  contents  of  an  alleged  will 
is  part  of  the  burden  of  proof  assumed  by  everyone  who  propounds  &  will. 
This  burden  is  satisfied  prim&  facie  in  the  case  of  the  wiU  of  a  competent 
testator,  but  if  those  who  oppose  it  succeed  by  cross-examination  or  other- 
wise in  meeting  this  primd  facie  case  the  party  propounding  must  satisfy  the 
tribunal  affirmatively  that  the  testator  did  really  know  and  approve  of  the 
contents  of  the  will,  that  is  to  say,  the  burden  of  proving  knowledge  and  ap- 
proval is  always  on  the  person  propounding  the  will,  though  formal  proof  may 
suffice  when  no  dispute  is  rai8ed.(2)  If  a  party  writes  or  prepares  a  will  under 
which  he  tak^  a  benefit,  or  if  any  other  circumstances  exist  which  excite  the 
suspicion  of  the  Court,  and  whatever  their  nature  may  be,  it  is  for  those  who 
propound  the  will  to  remove  such  suspicion,  and  to  prove  affirmatively  that 
the  testator  knew  and  approved  the  contents  of  the  will,  and  it  is  only  where 
this  is  done  that  the  oniis  is  thrown  on  those  who  oppose  the  will  to  prove  fraud 
or  undue  influence  or  whatever  they  rely  on  to  displace  the  case  for  proving 
the  will.(3) 

The  dictum  of  Lindley,  F.  J.,  in  Tyrett  v.  Pointon  (4)  "that  whenever 
circumstances  exist  which  excite  the  suspicion  of  the  Court  and  whatever 
their  nature  may  be,  it  is  for  those  who  propound  the  will  to  remove  such 
suspicion  and  to  prove  affirmatively  that  the  testator  knew  and  approved 
of  the  contents  of  the  document, ' '  does  not  apply  to  a  case  where  the  ques- 
tion is  simply  which  set  of  witnesses  should  be  believed.(5)  "  Due  exe- 
cution "  of  a  will  implies  not  only  that  the  testator  was  in  such  a  state  of  mind 
as  to  be  able  to  authorize  and  to  know  he  was  authorizing,  the  execution 
of  a  do::ument  as  his  wills,  but  also  that  he  knew  and  approved  of  the 
contents  of  the  instrument ;  and  in  cases  of  disputed  execution  the  Judge  should 
consider  and  express  an  opinion  upon  both  thsae  questions.  In  ordinary  cases 
execution  of  a  will  by  a  competent  testator  raises  the  presumption  (  sufficient, 
if  nothing  appears  to  the  contrary,  to  establish )  that  he  knew  and  approved 
of  the  contents  of  the  will.  Also  under  ordinary  circumstances  the  compe- 
tency of  a  testator  will  be  presumed,  if  nothing  appears  to  rebut  the  ordinary 
presumption  :  ordinarily  therefore,  proof  of  execution  of  the  wiU  is  enough. 
But  where  the  mental  capacity  of  the  testator  is  chaUenged  by  evidence,  which 
shows  that  it  is  to  say  the  least,  very  doubtful  whether  his  state  of  mind  was 
such  that  he  could  have  "  duly  executed  "  the  will  as  he  is  alleged  to  have 
dcme,  the  Court  ought  to  find  whether  upon  the  evidence  the  testator  was  of 
sound  disposing  mind  and  did  know  and  approve  of  the  contents  of  the  will 
Where  this  had  not  been  done,  the  Appellate  Court,  after  considering  the  whoh 
evidence,  held,  contrary  to  the  decision  of  the  Lower  Court,  that  the  will  waj 

(I)  Jomet  V.  Ooiru*.  5  Hoa  P.  C,  10,  19—21  (2)  iSaltrMftm  t.  Oopilubai,  7  Bom.  L.  R.,  167 

(ISM).     8o   fraud  cannot  be  pceaoined,  but  the  O^Ofi)-  The  tmtu may  be inoreased  by  circuinstan- 

rncamatanises  may  render  fraud  ao  probable  that  ccs  nch  as  an  nnboonded  ounfidenoe  in  the  drawer 

the  Court  vrill  require  atronger  proof  than  in  cases,  of   the    viill,  extreme   debility    of    the   toatotor, 

vbeie  all  nAtoral  presumptions  are  in  favour  of  clandestinity  and  other  oiroomstanoca  whioh  may 

the  diqioation  and  the  free  will  of  the  testator ;  inoreaae  the  presumption  so  as  to  be  conclusive 

ib.  21.    As  to  proof  in  the  case  of  inofficious  wills,  against  the   instniiiient,   id. 

SM   Sarcda    8oon4*rree  t.   Mwldun    MchuH,  24  (3)  Lacto£tMv.Oo|itiVara«it,23  A.,  472  (1901). 

W.  R.,  I«2  (187r.).    As  to  wills  by  Puidanashina  (4)  L.  B.  (1894),  P.  D..  IRl. 

sac  a.    Ill,    f<»l.  Kkat  MJul  v.  AdminUtmlor-  (S)  Shama  Ckvm  t.  KUtnmoiU  Dati,  4  C.  W. 

OeuenU  of  Btngal,  6  C.  W.  K..  SOS  (1901).  N.,  fiOI  (1899) ;  s.  c,  27  C,  621. 
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not  approved,  and  refused  probate.(l)  It  is  incumbent  on  peisoiu  pro- 
pounding a  will  for  the  purpose  of  obtaining  probate  or  letters  (rf  administia- 
tion  to  produce  all  the  evidence  which  the  circumstances  of  the  case  indicate  as 
proper  and  necessary  to  prove  the  execution  of  the  will.  It  lies  upon  such  a 
person  to  prove  it  by  evidence  as  good  as  that  which  would  be  produced  to  prove 
any  other  instrument  transferring  the  title  to  real  property.(2)  Pritnd  laeit 
proof,  however,  of  execution  is  sufficient  to  warrant  the  grant  of  probate, 
when  the  application  for  such  probate  is  unopposed. (3)  When  the  will  i& 
contested,  the  proceedings  should  take,  as  nearly  as  may  be,  the  form  of  a 
regular  suit  brought  by  the  party  propounding  the  wiU.(4)  The  fact  that  a 
contested  will  bears  an  endorsement  stating  that  it  was  acknowledged  by  the 
testator  before  the  Registrar,  does  not  warrant  a  Judge  in  granting  probate 
without  any  other  evidence  in  support  of  the  will,  even  though  the  caveator 
does  not  produce  any  evidence  to  impeach  the  will. (5)  If  a  wiU,  shewn  to  have 
been  in  the  custody  of  the  testator  is  not  forthcoming  at  the  time  of  hb 
death,  it  is  presumed  to  have  been  destroyed  b}'  him,  unless  there  is  sufficient 
evidence  to  rebut  the  presumption.  But  such  presumption  of  revocation  does 
not  arise  unless  there  is  evidence  to  satisfy  the  Court  that  the  will  was  not  in 
existence  at  the  time  of  the  testator's  death.(6)  A  will,  duly  executed,  is  not 
to  be  treated  as  revoked,  either  wholly  or  in  part  by  a  will  which  is  not  forth- 
coming unless  it  is  proved  by  clear  and  satisfactory  evidence,  that  the  vill 
contained  either  words  of  revocations  or  dispositions  so  inconsistent  with  those 
of  the  earlier  will,  that  the  two  cannot  stand  together.  It  is  not  enough  U> 
show  that  the  will,  which  is  not  forthcoming,  differed  from  the  earlier  one. 
if  it  cannot  be  shown  in  what  the  difierence  consisted.  The  burden  of  proof  lies 
upon  him  who  challenges  the  existing  will.(7)  The  burden  of  proof  lies  upon 
the  person  who  sets  up  a  will  not  upon  the  person  who  is  prepared  to  impeach 
it.  The  defendants  ( widow  and  sister-in-law  of  a  deceased  taluqdar  )  set  up  a 
will  under  which  they  alleged  they  took  all  the  property  of  the  testator 
absolutely,  whereupon  the  plaintiffs,  the  next  reversioners,  sued  for  a  declara- 
tion that  the  will  was  not  genuine  and  that  the  alleged  testator  died  intestate. 
Held  that  the  onus  was  on  the  defendants,  who  set  it  up,  to  prove  that 
the  will  was  genuine,  and  not  on  the  plaintiffs,  who  impeached  it  to  show  that 
it  was  a  forgery.  The  fact  that  the  plaintifb  omitted  to  give  any  evidence 
that  the  will  was  forged,  though  they  asserted  that  "  they  would  prove  it  to  be 
spurious  if  necessary  ' '  raised  no  presumption  of  the  genuineness  of  the  will 
Nor  did  the  omission  of  the  plaintiffs  to  cross-examine  some  witnesses  called 
by  the  Court  previously  to  hearing,  to  explain  the  alleged  loss  and  consequent 
non-production  of  the  will,  give  rise  to  any  presumption  in  favour  of  its 
validity.  They  were  not  bound  to  cross-examine  the  witnesses  which  they 
could  not  have  done  without  permission  of  the  Court,  but  were  perfectly 
justified  in  waiting  until  evidence  in  support  of  the  will  was  produced  at  the 
trial.(8) 

Where  a  testatrix  executed  a  will  written  on  two  sheets  of  paper  and  tied 
by  a  string  at  the  top  of  the  left  hand  comer  four  or  five  years  before  her  death. 


(1)  Woomah  Chunitr  v.  Sa^moUm  Dami,  21  (5)  Obkog  C1hit«  t.  Vma  C\wr%,  !  C.  L.  R.. 
C.,  279  (ISKt).  362  (1877). 

(2)  Tam  Chardv.  DehMk  Roy,  10  C.  L.  R.,  5.'K>  (6)  Anmr  Hottem  v.  Seerttarg  »/    JtoH,  31  C 
(IS82).  885  (1904).  •.  o.,  8  C.  W.  N.,  321. 

(3)  In  re  Kobodoorta,  7  C.  L  II.,  387,  391  392  (7)  Sakib  Mirta  v.  Vmia  Khamm,  19  C,  444 
(1880);  Me  (n  rr  Shv»tu  Chvn,  23  W.  R.,  103  (IS92) ;  s.  «.,  19  I.  A.,  83 ;  C<iU»  v.  GObm,  9  Moo 
(1S74).  p.  C,  131  (1S54)  ;Bilekiiu  v.  Ha»»rl,  S  «o>l.,  »», 

(4)  Saroda  fkmnduree  r.  HvMhk  Mohvn,  24  .Show.  Par.  Rw.,  144 ;  Ooairigh  r.  Hmrwoti,  i 
R.,  162  (1876) ;  AnnonJa  Sundari  r.   JvgHlmo»i  Win.,  Hack,  937. 

Dabi,  6  C.  T..  R.,  17«  (1880):  ft.  H»,  Probate  nml  (8)  8tM    Dti   r.    Kfdar     .iaih,   23    .\..    406 

Admlnutration     Aot.  (1901);  ».  o.,  3  C.  W.  N..  S96. 
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and  only  one  sheet  of  the  will  wag  found  after  her  death,  which  disposed  by  means 
of  legacies  of  the  bulk,  though  not  the  whole,  of  her  property,  and  an  applica- 
tion made  for  the  grant  of  probate  of  that  portion  of  the  will,  was  opposed  by 
the  testatrix's  heir.  Held  (•per  Maclean,  C.  J.),  that  the  presumption  that  the 
testator  destroyed  the  second  sheet  of  the  will  animo  rewcandi  was  a  rebuttable 
one  and  that  it  had  been  rebutted  in  the  case  ;  that  probate  could  be  granted  of 
a  portion  of  a  will,  and  that  where  the  contents  of  a  lost  will  are  not  completely 
proved,  probate  can  be  granted  to  the  extent  to  which  they  are  proved. 
Rdd  {per  Banerjee,  J.)  that  judging  from  the  nature  of  the  document  as  it 
stood  when  complete,  as  deposed  to  by  the  witnesses  examined  in  the  case,  and 
judging  from  the  nature  and  appearance  of  the  part  that  had  been  preserved, 
the  fact  of  a  part  being  wanting  raised  no  presumption  of  the  destruction  or 
mutilation  of  the  will  with  intent  to  revoke  it.(l) 

Where  a  will  was  challenged  on  the  ground  that  it  was  made  by  the  de- 
ceased after  the  taking  of  poison  and  was  therefore  bad  for  being  the  act  of 
.suicide,  it  was  held  that  the  anus  of  proving  whether  the  will  was  written  after 
the  swallowing  of  poison  rested  on  the  party  impugning  the  will.(2)  Upon 
a  petition  under  section  234  of  the  Succession  Act  for  revocation  of  probate  on 
the  ground  that  citation  has  not  been  published,  and  that  the  petitioner  being 
a  minor  under  the  care  of  the  person  who  obtained  probate,  had  no  opportunity 
of  understanding  his  malA  fides  and  improper  acts,  and  that  the  wiU  was  a 
forgery,  it  was  held  that  the  petitioner  should  be  allowed  an  opportunity  of 
proving  that  she  had  no  knowledge  of  the  previous  proceedings  ;  and  if  she  suc- 
ceeded, there  should  be  a  new  trial  as  to  the  factum  of  the  will,  which  the  person 
propounding  will  have  to  prove  in  the  ordinary  way.(3)  The  mere  fact  of 
an  attesting  witness  to  a  wiU  repudiating  his  signature  does  not  invalidate 
a  will,  if  it  can  be  proved  by  the  evidence  of  other  witnesses  of  a  reliable  charac- 
ter that  he  ha?  given  false  evidence.(4)  When  a  will  has  been  proved  sum- 
marily, proof  in  solemn  form  per  testes  will  not  as  a  rule  be  required  on  the  ap- 
plication of  a  person  who  had  had  notice,  or  had  been  aware  of  the  previous  pro- 
ceedings before  the  grant  of  probate  issued,  and  had  then  abstained  from  coming 
forward.(6)  Mere  omission  to  serve  a  special  citation  would  not  by  itself  be 
sufficient  ground  for  revoking  the  grant  if  it  is  shown  that  the  person  on  whom 
the  citation  ought  to  have  been  served  had  knowledge  of  the  application  for 
probate.  The  onus  of  proving  that  he  had  such  knowledge  rests  on  the  party 
who  alleges  it. (6)  Where  a  deed  of  gift  or  will  confers  an  estate  upon  a  named 
person  because  he  fills,  or  by  reason  of  his  filling,  a  certain  character,  he  is  en- 
titled to  recover  the  estate  without  afi&rmatively  proving  that  he  fills  such 
character.  The  onus  of  proving  that  he  does  not  fill  the  character  which 
is  the  reason  of  the  gift  lies  upon  those  who  dispute  his  claim.(7) 

105.     When   a  person  is   accused  of  any  offence,  the  "JSJ^** 
burden  of  proving  the   existence  of    circumstances  bringing *h*t«|i»^ 
the  case  within  any  of  the  General  Exceptions  in  the  Indian  g^JgJJ!**"" 
Penal   Code,   or   within    any   special    exception   or    proviso  *»«»* 
contained  in  any  other  part  of  the  same  Code,  or  in  any  law 

;l)  KedonwA  Millrrr.  flrvrmvll!/  StritH'i,  3  f.  («)  Briiula  Okowihnin  v.  RiHkiea  Chtmihrain, 

W.  K..  ei7  (1899).  tl  C.  492(1896).  Ak  to  the  oMMof  proof,  eee  KM 

(3)  Jfattsr   HiucH  r.  ftvMa    ff>A>',     21  A..  91  Dat  v.  lOum  Citanira,  31  P.,  914    (1904).     The 
( I8M).  Privy  Coancil  did  not,  however,  decide  the  point 

(S)  Dninrini  Mti  v.  Ooibn  Ckundtr,  8  ('.,  880        •»  it  decided  the  ca«e    on  the  evidence. 
(I88»).  («)  Prtm  Chand  r.  flyirrniln  Valk,  9  C.  W.  N., 

(4)  Sabo  Kiikan  v.  Jof  Dnor^a,  32  W.  R..  189       990  (1904). 

(ia74V.      Ak     M    t«    utteirtAtion,     m.    68—72,  (7)  Bango   Bataji  v.  Mndiyippa,  23  B.,    290. 

ro»l.  804  (1898),  per  Fkmn,  C.  J. 
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defining  the    offence,    is    upon   him,    and  the    Court  shall 
presume  the  absence  of  such  circumstances. 

ItttutnUUmt. 

{a)  A,   aocuaed  of   m order,  alleges  that,  by  reason  of  ansonndDeas  of  mind,  he  did 
not  know  the  nature  of  the  act. 

The  burden  of  proof  is  on  A. 
(b)  A,  accused  of  murder,  alleges  that,  by  grave  and   sodden   provocation,   be  «m 
deprived  of  the  power  of  self-oontrol. 
The  burden  of  proof  is  on  A. 
{e)  Section  325  of  the  Indian  Penal  Code  provides  that  whoever,   except  in  the  cue 
provided  for  by  section  33S,  volnntarily  oaoses  grievous  hurt,  shall  be  tnbject  to  oeriaii 
punishments. 

A  is  eharged  with  volnntarily  oansinic  grievous  hnrt  under  section  32S. 

The  burden  of  proving  the  circumstances  bringing  the  case  under  section  336  Met  on  A. 

Principle — See  Notes,  pott. 

s.  !•!  {Bmr<Un  qf  proof.)  s.  3  ("  Court.")  s.  4  C'  Shatt  prmumt.") 

Held.  Bv.,  496  -496 ;  Act  XXV  of  1861,  h.  2ffi-237 ;  Aet  XVIII  of  1882.  as.  fB-tl ;  Att 
X  ofi  1872,  s.  438 ;  Act  X  of  1882  and  Act  V  of  1888,  s,  221. 

OOMIIBNTABT. 

,  j^jmaon.  This  section  is  an  important  qualification  of  the  general  role  that  in  cri- 

taCthsPviiAl  minal  trials  the  oniM  of  proving  everything  essential  to  the  establishment  oftlit 
****•  charge  against  the  accused,  lies  upon  the  prosecution.(l)    It  is,  as  wiU  he  aeen. 

stated  in  two  forms — ^that  of  a  rule  as  to  the  burden  of  proof,  and  that  of  a  pre- 
sumption.  The  result  is  the  same  in  both  cases.  (2)  This  section  is  an  applica- 
tion, and  perhaps,  in  some  cases,  an  ertension  of  the  principle  contained  in  sec- 
tion 103,  ante.  This  section  effected  an  alteration  in  the  law  which  reqoiied 
the  prosecution,  previous  to  its  enactment,  to  prove  the  absence  of  circum- 
stances constituting  special  exceptions.  (3)  Now  both  in  the  Presidency  Towb(4) 
and  in  the  Mofussil  the  burden  of  proof  is  upon  the  accused  of  showing  exig- 
ence, if  any,  of  circumstances  which  bring  the  offence  charged  within  aoy  of 
the  special  as  well  as  of  any  of  the  general  exceptions  or  provisos  contained  b 
any  part  of  the  Penal  Code  or  in  any  law  defining  the  offence.(4}  With  refer- 
ence to  the  words  "  shall  presume,"  see  fourth  section.  So  it  is  for  those  who  laiM 
the  plea  of  private  defence  to  prove  it.  The  act  charged  moreover  cannot  be 
denied  and  the  plea  of  private  defence  raised  as  an  alternative.  If  raised,  a  foQ 
account  of  the  occurrence  must  be  given  in  evidence. (5)  So  also  the  burdeD  of 
proving  the  loss  of  self-control  ;(6)  exemption  from  criminal  responsibilitr  bv 

(1)  V.    sale,   m.    101—104,   mOi-voe.   Criminal       Act    applied    only    to   the   High    Goart  iB  i 

Original  Criminal  Jurisdiction,  Sealp  r. 


(S)  Harkby,  Br..  81.  i»  Bom,  4  W.  R.,  Or.    23  (ISM).    Thedosbl  i. 

(3)  Field,  Et.,  496,  4M ;  «ee  Act  XXV  o{  1861.  however,  now  solved  as  Act  X  of  1882  n(MM 
•a.  236,  234,  237.  The  Eridenoe  Aot  ezpreaaly  re-  ao  mnoh  of  Act  XVin  of  1 802  aa  bad  not  bna 
pealed  («ee  Sohedale)  a.  237,  and  the  whole  of  the  previously  repealed. 

Aot  waa  snbaeqaently  repealed  by  Aot  X  of  1872:  (IS)  In  re  BkOo  Protad,  4  C,  114  (1878) ;  «.t^. 

(Sat  a.  439  of  Aot  X  of  1872  .lod  s.  221 ,  the  oor-  3  C.  U  R.,  122. 

tespooding  section  of  the  present  Code  Aot  V  of  (8)  In  re  Jamtkttr  Sirimr,  I  CL  U  iC.  it  " 

1898.)  (1877).    In    re    KaU   Cftara    II    a    L  &,  t» 

(4)  Before  passing  of  Act  X  of  1882  H  was  (1882).  A»irtMin  .ilumti  v.  Jt.  8  C  W.  S., 
donbted  whether  Act  XVIO  of   1882,  ss.  2«  and  714  (1B04). 

17,  were  overriddoD  by  the  present  section  [Tn  re  (0)  R.  v.  Denji  Oomuiji,  20  B.,  216,  223  (IWI : 

«M(i  Pnmi    4  C.    124.  127  (1878)].  The  Utter  R.  v.  fiJMU  ChooOat,  4  W.  IL.  Cr.,  36  (MHI- 
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reason  of  unsoundness  of  mind  ;(1)  good  faith, (2)  the  acceptance  of  risk  hy  the 
person  injured  ;(3)  and  the  like  lies  upon  the  nocused.  But  it  is  not  necessary 
for  the  accused  to  plead  the  existence  of  circumstances  bringing  his  case 
within  an  exception  and  the  burden  of  proof  which  is  upon  him  can  be  dis- 
charged by  the  evidence  of  witnesses  for  the  prosecution  as  well  as  by  evidence 
for  the  defence.  An  accused  is  clearly  entitled  to  claim  an  acquittal  if,  on  the 
evidence  for  the  prosecution,  it  is  shown  he  has  committed  no  offence.  (4) 


106.     When  any  fact  is  specially  within  the  knowledge  J™;^Xet 

wtttaln 
knowl«dc«. 


of  any  person,  the  burden  of  proving  that  fact  is  upon  him.  *Si!mS^ 


JUiutratUmt. 

(a)  When  a  persoa  does  an  act  with  some  intention  other  than  that  which  the  oharaot<>r 
and  droamstanoes  of  the  act  suggest,  the  burden  of  proving  that  intention  is  upon  hini.(5) 
(6)  A  is  charged  with  travelling  on  a  Railway  without  a  ticket. 
The  harden  of  proving  that  he  had  a  ticket  is  on  him. 

Principle. — The  capacity  of  parties  to  give  evidence  may  effect  the  burden 
of  proof.  A  person  will  not  be  forced  to  show  a  thing  which  lies  not  within  his 
1mowledge.(6) 

«,  3  {"Paet.")  s.  101  {Burdm  of  proof.) 

TViylor.  B».,  H  376  &  .377  :  Wharton,  Bv.,  {  367 ;  Powell,  Bv.,  330 ;  Best,  Bv.,  K  274-276. 

OOMinaNTART. 

As  already  ob8erved,(7)  the  first  exception  to  the  general  rule  that  the  'acta 
T)urden  of  proof  rests  with  the  party  who  asserts  the  substantial  affirmative  is,  ?^J^S« 
that  it  does  not  apply  where   there  is  a   prima  fade  presumption  one  way  or  J^,J?^[5;^ 
other.    This  exception  is  the  subject-matter  of  sections  107 — 114,  post. 

The  second  exception  to  the  above-named  general  rule  is  stated  by  the 
present  section,  viz.,  that  where  the  subject-matter  of  the  allegation  lies  pecu- 
liarly within  the  knowledge  of  one  of  the  parties,  that  party  must  prove  it,  whether 
it  be  of  an  affirmative  or  a  negative  character,  and  even  though  there  be  « 
presumption  of  law  in  its  favour.  (8) 


<l)  B.  V.  KaJtr  Satytr,  23  C,  804,  8U7  (ISM).  732  ;  but  «e  the  obaervatioiu of  Alderson,  B.,  in 

(2)  R.  V.  BaUcriAtu  FtMoJ,  17  B.,  873,  577,  67U  Elkin  v.  Jan»on,  13  H.  ft  \V..«6S;  14  L.  J..  Ex., 
(ISM) ;  R.  T.  m»n  Singh,  6  A.,220,  222  (1884) ;  201,  9  Jur.,  353  262,266 ;  suggesting  that  the  rule 
Bmmaaatiti  v.  Loha»ada,  0  M.,  387(1885) ;  Sukaro  only  refers  to  the  mijhl  of  the  evidence,  but  that 
Kobimif.  R.,  14  C,  566(1887).  In  tfSkibaPro.  there  shookl  be  some  evislenoe  to  start  the  pf.-- 
'md  4  C,  124  (1878);  R.  v.  Oiriathanhar  sumption  and  cast  the  bSiu  on  the  other  sid- 
tioMram,  IS  B.,  286  (1890):  A.  v.  Shier.  15  B.,  These  observntions  ore  referred  to  in />oo{»n  B'Inr:- 
361   (1890).  T.   Watton  *  Co.,  9  W.  It.,  192  (1868).    Though 

(3)  Smkaroo  Kobimj  v.  R.,  14  C.,S66,  568,  569  there  might,  prior  to  this  Act,  have  been  said  to 
(1887).  have  beensomr  doubt  upon  the  subject ;  see  Pool- 

(4)  In  re  KaU  Clutr»,  II  C.  U  R.,  232  (1882).  in  Ethane  y.  Walton  A  Co.,  supra ;  ariihar  Hari 
Where,  however,  the  plea  is  Uken  for  the  v.  Kali  Kanl,  13  B.  L.  R.,  161,  166  (1869) ;  (he 
first  time  on  appeal;  cf.  i?.  v.  7'ir<iiiMii, 21  A.,  122  rule,  however,  in  India  is  nowthat  stated  in  the 
(1898).  text  and  in  Taylor,  Ev.,  {  376  A ;  Wharton,  Et., 

(6)  See  Dtfutg  lAgal  Remembranetr  v.  Karuna  {  367 ;  Powell,  Ev.,  p.  330.     .\sto  the  extent  of 

;  C,  164,  174  (1894).  this  section,  «e«  observations  in  Ituhammed  In 


(6)  Best,  Bv.,  {  274.  affol  v.  Muhammed  KanmatulUth,  12  A.,  312  ( 1889). 

(7)  V.  ante,  Introd.  to  Ch.  VII.  The  applicability  of  the  rule  and  the  extent  to 

(8)  Taylor,  Bv.,  {  376A;    Dick»on  y.Kmm,  6  which  itsbould  be  carried  is  a  question  of  consider. 
T.  R..  80;  3  R.  R.,  119:  «.  v.  Turmr,  2  0.  ft  K.,  able  difficulty :  eee  Best,  Ev.,  {{  274—276. 
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So  in  England,  under  the  old  law,  in  an  action  for  penalties  against  a  person 
for  practising  as  an  apothecary  without  a  certificate(l)  as  the  defendant  was 
peculiarly  cognizant  of  the  fact  whether  or  not  he  had  obtained  a  certificate,  and,. 
if  he  had  done  so,  could  have  no  difficulty  about  producing  it,  the  law  compeUed 
hitu  to  do  80  (although,  had  it  not  been  for  the  principle  in  question,  the  plaintiff 
would  have  been  bound  to  prove  the  negative  for  two  reasons  :  firtt,  as 
essential  to  his  case,  and  secondly,  to  rebut  the  presumption  of  innocence),  and 
in  accordance  with  the  principle  under  consideration  it  is  for  him  to  do  so,  and 
not  for  the  plaintiff  to  prove  its  non-existent.  (2)  In  a  suit  against  a  zemindar 
to  reverse  the  sale  of  a  patni  tenure  held  under  Regulation  VIII  of  I8I9  on  the 
s!round  of  non-service  of  notice,  the  onus  of  proving  service  lies  on  the  defendant 
according  to  the  terms  of  this  section. (3)  Where  a  horse  was  delivered  to  « 
defendant  in  a  sound  state,  but  when  returned  was  found  to  be  foundered,  it  was 
held  that  it  was  for  the  defendant  to  show  how  the  horse  which  was  perfectly  sonnd 
when  taken  out  was  foundered  when  returned. (4)  Sales  of  consignments 
•>ntru8ted  to  commission-agents  and  particulars  of  those  sales  are  matters  wbich 
Ii<*  specially  within  their  knowledge,  and  every  contract  of  agency  imposes  on  the 
agent  the  duty  of  rendering  a  true  and  complete  account  regarding  the  subject- 
matter  of  the  agency.(5) :  Where  in  a  suit  between  a  zemindar  and  his  tenant  the 
latter  held  lands  of  considerable  extent  under  the  former,  but  objected  that  one 
or  two  plots  occupied  by  him  had  been  held  under  a  different  title,  it  was  held  that 
under  such  circumstances  it  was  for  the  defendant  to  prove  a  matter  which  was 
peculiarly  within  his  know]edge.(6)  Where  the  plaintiff  who  was  formerly  put- 
ii'dar  of  the  village  sued  for  the  possession  of  certain  land  wbich  he  claimed  a» 
/akhiraj,  and  from  which  he  stated  that  he  had  been  ousted  by  the  defendant  who 
li:<d  become  pu<nt(^r  by  purchase  at  a  sale  held  under  Bengal  Regulation  VIII 
of  1819  ;  it  was  held  that  though,  according  to  the  general  rule,  it  would  have 
lain  upon  the  defendant  to  show  that  the  land  was  rent-paying  after  1790,  yet  as 
the  plaintiff  by  reason  of  his  having  been  formerly  putnidar  of  the  village  had 
special  means  of  knowledge  and  was  in  a  position  to  prove  the  area  of  the  rent- 
p  tying  lands,  the  burden  of  proof  lay  upon  him  in  the  first  place  to  show  t  hat  t  he 
disputed  land  was  not  within  thisarea.(7)  When  the  sonsof  a  living  father  brings 
a  suit  against  a  creditor  to  get  rid  of  a  charge  on  the  ancestral  estate  created  by 
him,  on  the  ground  of  his  alleged  misconduct  in  extravagant  waste  of  the  estate. 
the  antecedents  of  their  father's  career  being  more  likely  to  be  in  the  knowledge 
of  the  sons,  members  of  the  same  family,  than  of  a  stranger,  the  onu»  of  dis- 
proving the  charge  may  properlj'  be  placed  upon  them.(8) 

In  a  suit  under  section  93(A)  of  the  N.-W.  P.  Rent  Act  (XII  of  1881),  by  a 
ri'corded  co-sharer  against  a  lambardar  for  his  recorded  share  of  the  profits  of  a 
inahal,  in  which  the  plaintiff  seeks  to  make  the  defendant  liable  under  section 
2*)9,  not  only  for  the  profits  which  the  latter  has  actually  collected,  but  for  those 
which  through  gross  negligence  or  misconduct  he  has  omitted  to  collect,  the  bur- 
den of  proving  such  negligence  or  misconduct  rests  in  the  first  instance  on  the 
plaintiff.  No  general  rule  can  be  laid  down  as  to  the  quantum  of  evidence  whirh 
the  plaintiff  in  such  a  case  must  give  in  order  to  shift  the  burden  of  proof  on  to 


(1)  rndt-r  R6  Geo.  3,  V.    194     (  The  Apothe-  (S)  Afaftit  v.  AIMoit,  ieM.,3SS.  24S  (IStt)  ;  M 
vir«  Act,  I  HIS) ;  me  now  21  ft  22  Vio.,  C.  90,  {  40.  to  aooonot-sale*  being   primi  fa"'*  eriileiio^  ••• 

(2)  Taylor,  Ev.,  {  319A;Apofk.  Co.  v.  Bfniteg.  RarUmi  v.  C%uni  UU,  28  C,  209  (1900). 

rty.  ft  M.,  169 : 1  C.  ft  P.,  638.  (6)  Ram  Ooomar  v.  Beefog  Gohind.  1 W.  R.,  ST- 

(3)  ftoorja  Chnrn    r.  Sywt   A'a;'«Hoo(fjeeit,  21  (1667);  dntingnishsd  mOinttor ffariT.  Xefc' S««> 
U".    K.,    397    (1874);    iff  alao    ffurro    Dofal  v.  13  B.  U  R.,  A.  C,  161  (1869). 

Maiomfd  Gati,  19  ('..  699  (1891).  (7)  .Vi<»o  Kiiitrit  v.  PrnmaOmmatk  (Hum,     a  W. 

(4)  roDiM  T.  Btntiftt,  46  N.  v..  Rep.  (Aroer.),  R.,  148  (1866):  distingtiishrd  in  Oriikmr  Ban  t. 
Th»t    is    a    casr  which  probaMy  would  come  Kali  Kaxl,  13  B.  L.  B..  A.  C,  161  (18e»). 

under  «.  106  of  the  Evtdenor  Act, "  per  Edge,  O.  .T.  (8)  Hunoomanptrmitd    Paniay   ».    Mvfmmtt 

in  flhitUt  V.  WilUiurm,  9  A.,  406  (1887>.  A'lnaiM'-e,  6  M.  f.  A.,  »",  •!•  'I9M  . 
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the  defendant.  The  mere  production  by  the  plaintiff  of  the  jamabandiot  rent- 
roll  is  not  sufficient  to  cast  upon  the  defendant  the  necessity  of  proving 
that  there  was  no  negligence  or  inisconduct  in  him.  Section  106  of  the  Evi- 
•  lence  Act  does  not  apply  to  such  a  case.(l) 

This  second  exception  also  prevails  in  all  civil  or  criminal  proceedings  insti- 
tuted against  parties  for  doing  acts  which  they  are  not  permitted  to  do  unless 
duly  qualified.  It  holds  good,  and  compels  the  defendant  to  produce  the  neces- 
.lary  license  or  authority  (as  the  case  may  be)  in  proceedings  for  selling  liquors, 
improperly  exercising  a  trade  or  profession,  and  the  like  ;  in  action  for  penalties 
af^inst  the  proprietor  of  a  theatre,  for  performing  dramatic  pieces  without  the 
v.'ritten  consent  of  the  author,  in  proceedings  for  misprison  of  treason,  where  if 
the  treason  be  proved,  and  the  knowledge  cf  it  be  traced  to  the  prisoner,  he  is 
in  strictness  bound  to  negative  the  averment  of  concealment  by  offering  proof 
of  a  discovery  on  his  part.(2)  So  if,  notwithstanding  the  act  of  purchase  of  two 
minor  girls  successively,  the  intention  of  the  accused  was  something  other  than 
that  which  would  evidently  be  suggested  by  the  character  and  circumstances  of 
the  act,  it  is  for  the  accused  to  show  that.  And  it  being  further  argued  that 
though  the  facts  might  go  to  show  that  the  intention  was  that  the  girls  should  be 
employed  for  the  purpose  of  prostitution,  still  they  did  not  sufficiently  show  that 
the  employment  intended  was  to  be  before  the  completion  of  the  sixteenth  year 
by  the  girls,  it  was  held  that  under  this  section  it  lay  upon  the  accused  to  prove 
that  she  intended  to  put  off  the  employment  tmtil  the  completion  of  the  sixteenth 
year. (3)  Where  several  persons  were  found  at  11  o'clock  at  night  on  a  road  just 
outside  the  city  of  Agra,  all  carrying  arms  (guns  and  swords)  concealed  under 
tlieir  clothes  and  none  of  them  could  give  any  explanation  of  his  presence  at  the 
spot  under  the  particular  circumstances,  and  at  that  period  the  District  of  Agra 
was  notorious  as  the  scene  of  frequent  and  recent  dacoities,  it  was  held  that  the 
circomstances  justified  the  inference  of  an  intent  to  commit  dacoity  and  the  bur- 
den of  proving  the  contrary  rested  on  the  accused  under  this  section. (4) 

When  an  instrument  on  its  production  appears  to  have  been  altered,  it  is  u 
jteneral  rule  that  the  party  offering  it  in  evidence  must  explain  this  appearance, 
if  he  be  called  upon  to  do  so  by  the  issue  raised,  and  if  the  instrument  be  not  ad- 
mitted by  his  opponent  under  notice,  because  as  every  alteration  on  the  face  of 
a  written  instrument  renders  it  suspicious  it  is  only  reasonable  that  the  party 
claiming  under  it  should  remove  the  suspicion. (5)     It  is  not,  however,  on  every 


(1)  Mniammtd  Inayal  v.     MuJiatnmed  Kara-  English  law  that  a  material  alteration  of  a  docu- 

naddloi,  12  A.,  3ftl  (1X89).     fta  now    N.-W.  P.,  ment  by  a  party  to  it  after  iu  execntioa  without  the 

.\et    II    of   1901.  consent  of  the  other  part.v   renders  it  void,  is  in 

<i)  Taylor,  Rr.,  f  377,  and  oaatw    there   cited.  force  in  India.  Almamm  v.  L'medram,    25  B.,  61tt 

(3)  Dtpmly  Lryal  Rtmnnbrancrr  v.  Kamna  (1901):  [distinguished  in  Ouhmali  v.  Mii/abhai, 
Hoistobi,  22  ('.,  164, 175(1894):  see  H.  v.  Papnr  3  Bom.  L.  R.,  574  (1901),  in  which  it  was  hfld 
■Haiit,  23  M.,  159  (1899).  ^re  as  to  the  application  that  where  a  written  acknowledgment  has  its 
of  this  section  in  criminal  cases  :  Sulmakoiid  Ram  date  unauthorized  bv  altered  oral  evidence  to 
V.  Olntuum  Ham,  22  C,  400,  argntndo.  prove  that  date  is  inadmissible  under  para.  2  of 

(4)  A.  V.  BMu,  23  A.,  124(1900).  s.  19  cf  the     Limitation   Act.j     Set     also    »<vim 

(5)  Taylor,  Ev..  f  1819 ;  Pelamber  Manikjee  v.  Vkunder  v.  Dkurmiidhvr  J/warfW.  7  C,  61« 
V<i«ree*«iiMfiraR<i7W,  IM.,I.  A.,420,  429  (1837);  (1881) ;  s.  c.,  9  ('.  UK.,  257;  Oanga  Ham  v. 
^  W.  R.,  P.  C,  53;  Muddnn  Mohm  v.  So/una  Chandan  Singh,  i  A.,  62  (1881):  SHaram  KrMna. 
lewa,  Sutherland's  Mofussil  Small  Cause  Court  v.  Daji  Demji,  7  B.,  418  ( 1883)  [dis-sented  from 
Baterencea,  89  (1864):  Muttamat  Khoob  v.  in  .Vokuh  ChMwUr  r.  Kamini  Kumari.li  C. 
Moainarian  Singh,  9  M.,  I.  A.,  1,  17  (1861) ;  I  313  (1885)  i :  Ontrg  <hand  v.  Bkj^hir  Jogonttatk. 
W.  R.,  P.  C,  36.  There  may,  however,  be  eor-o-  0  B.,  371  (1881);  Chri^rharlu  v.  Katibamyi/a, 
borative  proof  strong  enough  to  rebut  the  presnmp'  9  M.,  399  (1885),  F.  B.;  Oovindaeami  v.  Kuppu- 
Hon  which  arises  against  an  apparent  and  presum-  nmi,  12  M.,  239  (1889) ;  Paramma  r.  A»im-< 
able  falsifier  of  evidence  :  *.,  17.  Ab  to  material  ehanira,  7  M.,-  302  (1883).  The  rule  does  not  apply, 
alterations  in  instruments  being  fatal  to  their  vali-  to  documents  which  are  not  the  foundation  of  a 
dity,  ft  Taylor.  Ev..  f|  1819—1840.     The  rule  of  pUintilTN  i-laim.  but  nn-    nier-ly    (videnc  •   of    b 
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occasion  of  a  party  tendering  an  instrument  in  evidence  that  he  is  bound  to 
explain  any  material  alteration  that  appears  upon  its  face  ;  but  only  on  those 
occasions  when  he  is  seeking  to  enforce  it,  or  claiming  art  itUeresl  under  ruck 
inslrument.(l)  The  instrument  may  be  void  for  the  purpose  of  taking  an 
interest  under  it,  but  nevertheless  admissible  to  prove  a  collateral  fact.(2)  It 
follows  that  a  deed  is  not  rendered  inadmissible  by  alteration,  if  it  be  produced 
merely  as  proof  of  some  right  or  title  created  by  or  resulting  from  its  having 
been  execiOed.iS)  Nor  does  the  rule  of  law  which  requires  the  party  tendering 
in  evidence  an  altered  instrument  to  explain  its  appearance,  apply  to  ancient 
documents  coming  from  the  right  custody  merely  because  they  are  in  a  muti- 
lated or  imperfect  state.  It  is  sufficient  that  the  instrument  is  produced  in  the 
same  state  in  which  it  was  actually  found.  The  weight,  however,  due  to  such 
a  document    may    be  affected. (4) 

Where  a  written  acknowledgment  bears  a  date  which  has  been  altered 
oral  evidence  to  prove  the  date  is  inadmissible  under  the  nineteenth  section, 
second  paragraph,  of  the  Indian  Limitation  Act,  1877.(5) 

jwrtS"*  107.   When  the    question    is  whether  a  man  is  alive  or 

neSSa*'  dead,  and  it  is  shown  that  he  was  alive  within  thirty  years, 
b»Tet«ra  ^he  burden  of  proving  that  he  is  dead  is  on  the  person  who 
SISJT***^  affirms  it. 

yarn. 

Bwpdwof  108.     [Provided  that  when](6)  the  question  is  whether 

isaiivfwho  *  ^^^  ^^  alive  or  dead,  and  it  is  proved  that  he  has  not  been 
hMM  ofl^  ^^^^^  of  for  seven  years  by  those  who  would  naturally  have 
•even  tmiw.  heard  of  him  if  he  had  been  alive,   the   burden   of    proving 
that  he  is  alive  is  [shifted  toJ(7)  the  person  who  affirms  it. 

Principle. — The  presumption  in  favour  of  continuance.    See  Notes,  pott. 

8.  101  (Aonim  q/  Prw^.) 
TViylor,  Bv.    §{  196,  l9K-a01 ;  Best,  Bv.,  H  MS,  409;  Wharton,  Rt.,  H  1275— 12n  ; 
Lnwaon  on  Preaumptive  Evideuoe,  p.  192,  «(  »*q, 

OOMMHNTABT. 

OontlooMioe  ' '  Various  primA  facie  legal  presumptions  are  founded  on  the  amUnuane*  or 

of  iif«  immutability  for  a  longer  or  shorter  period,  of  human  affairs,  which  experience 

tells  us  usually  occurs.     So  when  the  existence  of  a  person  or  personal  relation. 


defendant'!  pre^exMiing  liability.     A  written  mo-  Falmt,  10  U.,  487  (18M). 

tfno«ledeaient  of  his  liivbility  bra  debtor  which  (1)  Taylor,    Bv..    {    1824    and    tmam     thn- 

n  intended  merely  to  aave  the  bar  of  liaiitation  cited. 

and  not  to  give  a  light  of  aotion  ia  not  within  the  (2)  HuteUtu  v.  StaU,  2  U.  ft  W.,  Sift. 

role.     Atmanm  v.  Vrntimm,  26  B.,  «16  (1«01) ;  (3)  Taylor,  Kv.,  {  182« ;  ai  to  alteration  hy  a 

referred  to  and  distinguished  in  Saj/ad  Gnlamali  stranger  and  without  the  privity  of  ettbcr  party  ; 

V.  Migabkai,  2S  B..  128  (1901).     An    immaterial  see    tt.,    H  1827-1829. 

alterationdoeenotavoidtheinstrument;7'itiMuf(M  (4)  /6.,  {  1838. 

Javakirclas   v.    Oumtakom    Matkunulaii,  11    Bom.  (0)  Savad    OmlamaH  r.    MiifMai,  »    B.,  I2t> 

U.  C.  R.  203   (1873):    Sde  y.   KaiHo   Nalk,SC.,  (1901). 

220   (1877);  unless     made   fraudulently;   Kalee  (6)  The  words  in  brackets  in  s.  108  »««•    aab- 

Koomar  v.  fftmja  A'arian,  10  W.  R.,  2(50  (1868).  stituted  for  the  originsj   wort  (•  when  '*  >  I7  Ael 

And  a  material  alteration  made  after  execution  XVIII  of  1872,  s.  9. 

does  not  vitiate  a  deed,  if    it   be  made  with   the  (7)  The   words    in  braokets    wete   wbatiristaA 

eonnent  of  all  the  portico:    Imc  Mohamrd   \.  Bai  for  "  on  "  by  B.  9. of  .\ct  XVIII  of  IV7X. 


Digitized  by 


Google 


[S.   l08.]  LIFE    AND    DBATH.  573 

or  a  state  of  things  is  once  proved,  the  law  presumes  that  the  person,  relation, 
or  state  of  things  continnes  to  exist  till  the  contrary  is  shown,  or  till  a  different 
presumption  is  raised  from  the  nature  of  the  subject.  "(1)  So,  apart  from  the 
present  sections  and  that  which  follows  them,  the  Act  declares  generally  that 
the  Court  may  presume  that  a  thing  or  state  of  things  which  has  been  shown  to 
be  in  existence  within  a  period  shorter  than  that  within  which  such  things  or 
state  of  things  usually  ceases  to  exist,  is  still  in  existence. (2) 

These  sections  and  the  following  section  deal  with  certain  instances  of  the 
presumption  which  exists  in  favour  of  continuance  of  immutability.  It  is  on  the 
principle  of  this  presumption  that  a  person  shown  to  have  been  once  living  is, 
in  the  absence  of  proof  that  he  has  not  been  heard  of  within  the  last  seven  years, 
presumed  to  be  still  alive.  (3)  These  sections  establish  a  uniform  rule  upon  their 
subject-matter,  both  for  Hindus  and  Mahomedans  as  well  as  all  others.  Accord- 
ing to  Hindu  law  twelve  years  must  have  elapsed  before  an  absent  person,  of 
whom  nothing  has  been  heard  during  this  period,  can  be  presumed  to  be  dead.  (4) 
In  the  case  of  Mahomedan  law  the  old  Hanafi  doctrine  required  that  ninety  years 
should  have  elapsed  from  the  date  of  the  birth  of  missing  person  before  his  death 
eould  be  presumed.  The  M&liki  principle  is  now,  however,  in  force  among  the 
Hanafis,  namely,  that  if  a  person  be  unheard  of  for  four  years  he  is  to  be  pre- 
sumed to  be  dead.  Among  the  Shiahs  the  period  is  ten  years,  and  among  the 
Shafees  8even.(5)  Now,  however,  the  rule  contained  in  these  sections,  being  a 
ride  of  evidence  only,  governs  both  Hindus(6)  and  Mahomedans.  (7)  Although, 
however,  a  person  who  has  not  been  heard  of  for  seven  years  is  presiuned  to  be 
deadl,  there  is  no  presumption  as  to  the  time  of  his  death  ;  and  if  any  one  who 
seeks  to  establish  the  precise  period  at  which  such  person  died,  he  must  do  so 
by  actual  evidence.  (8)  There  is  no  presumption  of  law  relative  to  the  conti- 
nuance of  life  in  the  abstract.  The  death  of  any  party  once  shown  to  have 
been  alive  is  a  matter  of  fact  to  be  determined  by  the  Court.  But  as  the  pre- 
sumption is  in  favour  of  the  continuance  of  life,  the  owm«  of  proving  the  death 
lies  on  the  party  who  asserts  it.  The  fact  of  death  may,  however,  be  proved 
by  presumptive  as  well  as  by  direct  evidence.  So  the  presumption  of  the  conti- 
nuance of  life  ceases  at  the  expiration  of  seven  years  from  the  period  when  the 
person  in  question  was  last  heard  of.  But  a  Court  may  find  the  fact  of  death 
from  the  lapse  of  a  shorter  period  than  seven  years,  if  other  circumstances 
concur.  (9) 


(1)  Taylor,  v.  §  196,  Beet,  Proa.  Ev.,  186.  In  re  Phene't  Trtutet,  L.  B.,  6Ch.  App.,  139.  The 

(2)  8.  I U,  III.  (d),  poat.  rule  i»  the  aaiue  whether  only  seven  yean  or  more 

(3)  Taylor,  Ev.,  j  198  ;  »e«  s.  114,  III.  (d),  pott.  than  seven  years  have  elapsed.     There  is  no  pro- 

(4)  Jantnajay  Matumdar  v.  Kethvb  Lai,  2  B.  L.  sumption  either  as  to  the  time  of  death  within  the 
R.  A.  C.   134  (1868) ;  6  B.  L.  R.,  App.,  16.  period  of  seven  years,  or  that  the  person  died  at 

(B)  Hedaya,   Bk.  xiii,    N.-W.     P.     Rep.,  191 ;  the  conclusion  of  that  period,  ib.,  see  Nepvi»  v. 

Ameer  Ali's  Mahommedan  Law,  ii,  129.  Doe,  2  Sm.  L.    C:  In    re   Oren's   HMemtntt,  L. 

(»)  Dharup  Natk  v.  OMnd  Saran,  8  A.,  614  R.,  1  Eq.,  288.    The  only    presumption    enacted 

(1888)  :  Dhondo  Bkikaji  v.  Oaiuth  Bikaji,  11  B.,  by  the   seotion  is   that  the  party   is  dead  at  the 

433  ( 1886) ;  Aiiayso    v.  KUtnappa,    U  M.,    448  time  of  suit,  but  there  is  no  presumption    in  any 

(1888)  ;  see  also  Hart  Ckinlaman  v."  Mora  Lakth-  case  as  to  the  time  of  his  death. 
■MM,   II   B.,  89  (1886).  (»)  Best,  Ev.,  J 408, 409;  OS  to  the  presumption 

(7)  ifasAar  Alt  v.  Bvdk  Sinj.lA.,  297  (1884);  of  survivorship  v.  ib.,  {  410;  and  p.  59,  note  (5), 
MoaUa  Catrim  v.  UooUa  Abdul,  15  Mad.  U  J.,  anU.  See  Wharton,  Ev.,  H  1276—1277.  In 
317  (1906),  P.  C,  s.  c,  2  All.  L.  J.,  798,  10  C.  W.  Lawson  on  Presumptive  Evidence,  p.  192,  the  rule 
N.,  33.  But  see  ohaervations  in  notes  to  s.  1 12,  with  regard  to  the  presumption  of  life  is  thus  sum- 
fxiit,  ••  Evidence   of   Parents.  "  mnrised  :—     Love  of  life  is  presumed  (therefore 

(8)  Dkanp  Nath  v.  Oobind  aamn,  8  A.,  614  suicidewill  not  be  presumed),  and  a  pefson  proved 
(1884) ;  Baitgo  Balaji  v.  Mudiyeppa,  23  B.,  296  to  have  been  alive  at  a  former  time,  is  presumed 
(1898) ;  Taylor,  Ev.,  JJ  200.  In  re  Perton,  83  L.  T.  to  be  alive  at  the  present  time,  untU  liis  death  i» 
R..  707,  710.    An  the  casm  will  bo  found  cited  in  prove<l  or  a  presumption  of  death  arises." 
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5SJ3^to  109.     When  the  question  is  whether  persons  are  part- 

So^'mmI?  t^^^^>  landlord  and  tenant,  or  principal  and  agent,  and  it  has 
«^gjj»«™.  been  shown  that  they  have  been  acting  as  such,  the  burden 
wftaSofS'*'  "^  proving  that  they  do  not  stand,  or  have  ceased  to  stand, 
andasMt.  to  each  other  in  those  relationships  respectively,  is  on  the 
person  who  affirms  it. 

Principle — The  presumption  relating  to  continuance  :  see  Notes,  post. 
When  a  juridical  relation  is  once  established,  it  is  enough  generally  for  a  party 
relying  on  such  relation  to  show  its  establishment  and  the  burden  is  then  on  the 
opposite  party  to  show  that  the  relation  has  ceased  to  exist.fl) 

a.  101  {Burdtn  qf  Proof.) 

THylor,  Bt.,  1 196  ;  Beat,  Bv.,  $  406 ;  Wlutfton.  Ev.,  H  1284—1296 ;  Lawson  on  Praaonp- 
tive  Bvidence,  172,  176.  *t  tq. 

OOMUBNTABT. 

Oontina-  This  section,  which  confirms  the  previous  law  upon  the  sabject,(2)  merdy 

^^^rt-  i^ppijes  to  three  common  and  important  relationships, — ^partnership,  landlord 
(•namoramd  and  tenant,  and  principal  and  agent — the  general  presumption,  already  adverted 
"'■  to  in  the  notes  to  the  preceding  sections,  based  on  the  continuance  of  human 
affairs  in  the  state  in  which  they  are  once  shown  to  be.  When,  therefore,  thr 
existence  of  a  relationship  or  state  of  things  is  once  proved,  the  law  presumes 
that  it  continues  till  the  contrary  is  shown  or  some  other  presumption  arises. 
A  partnershipO)  agency,(4)  tenanc^,(5)  or  other  similar  relation,  once  shown 
to  exist  is  presumed  to  continue,  till  it  is  proved  to  have  been  diasolved.(6) 
So  when  a  partnership  was  admitted  to  exist  in  1816,  it  was  presumed  to  con- 
tinue in  1838.(7)  From  the  same  presumption  of  a  continuance  of  things 
once  shown  to  exist,  it  follows  that,  after  the  expiration  of  the  term  limited  by 
the  articles  it  is  pritnA  facte  presumed  that  such  of  the  provisions  of  the  arti- 
cles are  not  inconsistent  with  a  partnership  at  will  continue  to  apply.  (8)  This 
presumption  has  been  made  the  subject  of  positive  enactment  by  section  256  of 
the  Contract  Act.(9)  As  to  agency,  see  sections  182 — 238  of  the  same  Act, 
and  in  particular  section  206,  which  deals  with  notice  of  revocation  or  renuncis- 
tion,  and  section  208,  which  deals  with  the  taking  effect  as  to  the  agent  and 
third  persons  of  the  termination  of  an  agent's  authority.  From  the  same  pre- 
sumption when  a  tenant  holds  over  after  the  expiration  of  the  term,  he  impliedly 
holds  subjectto  all  the  covenants  in  the  lease  which  are  applicable  to  his  neT 
situation. (10)  Where  two  persons  set  up  rival  claims  to  the  tenancy  of  the  same 
piece  of  land  under  the  same  landlord,  and  one  of  them  admitted  the  previous 
tenancy  of  the  other,  who,  he  pleaded,  had  relinquished  the  land,  which  was 
upon  that  lease,  to  himself,  it  was  held  that  it  lay  upon   him   to    prove   tb« 

(1)  Wharton,    Ev.,  $   1284;    Lawson    on    Pre-  v.  Ikdriek,  ti  Barb.,  516  (Amer.).  eited  in  Lav- 
nuuptive    Evidence,    172.  son's  Prusuroptivr  Eridrnce.  p.  175.     In  tb«  ba 

(2)  Sungo  loll  V.  AMool  (luffoor,  4  C,  314,  317  cMe  a  partner  brought  an  action  oo  a  DotOL     h 
(1878).  waH  contended  that  the   plaantifis  were    not  part* 

(3)  See  l-hrk  v.  Ale^inder,  8  Scott,  N'.  R.,  161.  ners.     It  was  proved  that  three   yean  piuii— 

(4)  See  Smotil  v.  Ilhery,  10  M.  ft  W.,   I  [conti-  they  were  partner*.  It  waa  UU  that  the  |a  laai^ 
■naDce  of  authority  of  agentj,  tion  was  then  oontinued  to  be  ao. 

(6)  See  Pictet  ▼.  I'achham,  L.   I'.,   ( Ch.  App.,  (8)  Taylor,  St.,  {  IM,  and  oaaM  then  eitad. 


100.  (9)  att  alio    H    330— 36<  ;   i.  264 

(6)  Taylor,  Ev.,  {  1U6.  iioUoe  of  diasolntion. 

(7)  Clark  Y.AIaatuUr.aSooU,  X.  R.,  161;  and  (10)  Taylor,  Ev.,  %  196;   an  Act  IV  of  isa.' 
•ee  Andtrtnt  r.  Clay,  1  Stark.,  406 ;  and  Cooper  (Tranafer   of   Property  )^   a.    IIS. 
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relinqaishinent  which  he  thus  alleged.(l)  Wheu  rhe  relationahip  of  landlord  and 
tenant  has  once  been  proved  to  exist,  the  mere  oon-payment  of  rent,  though 
for  many  years,  is  not  sufficient  to  show  that  the  relationship  has  ceased  ;  and 
a,  tenant  who  is  sued  for  rent  and  contends  that  auch  relationship  has  ceased, 
is  bound  to  prove  that  fact  by  some  affirmative  proof,  and  more  especially  is 
he  so  bound  when  he  does  not  expressly  deny  that  he  still  continues  to  hold  the 
land  in  question  in  the  suit.(2)  The  principle  upon  which  this  section  is  based 
is  one  of  general  application,  and  the  presumption  upon  which  it  proceeds  has 
been  applied  to  other  cases  than  those  particularly  mentioned  in  the  section.O) 

110.     When   the    question    is    whether  any   person  is  Burden  or 
owner  of  anything  of  which  he  is  shown  to  be  in  possession,  ^^SmSip. 
the  burden  of  proving  that  he  is  not  the  owner  is  on  the  per- 
son who  afl&rms  that  he  is  not  the  owner. 

PriDOlpIe. — Possession  affords   primd  facie    presumption    of   ownership, 
for  men  generally  own  what  they  possess.  (4)    See  Notes,  post. 

a.  101  {Burpm  of  Proof.) 

Taylor,  Bv.,  §§  123—127  ;  Markby.  Bv.,  84, 86  s  Wharton,  Bv.,  §8  1331—1359  ;  Lawaon 
on  Presamptive  Bvidence,  440 ;  Best  on  Presumptive  Bvideiioe,  87—169 ;  Pollock  ami 
Wrij^ht,  Possession  in  the  Common  Law. 

OOMMBNTART. 

A  person  m  possession  of  land  without  title  has  an  interest  in  the  property  rnwowiun 
wliich  is  heritable  and  good  against  all  the  world  except  the  true  owner,  an  in- 
terest which,  unless  and  until  the  true  owner  interferes,  is  capable  of  being  dis- 
posed of  by  deed  or  will  or  by  executon-sale,  just  in  the  same  way  as  it  could  be 
dealt  with  if  the  title  were  unimpeachable. (6)  But  if  a  person  claiming  to  be  the 
trae  owner  does  interfere  the  possession  of  his  opponent  casts  upon  the  former 
the  burden  of  proof.  Possession  of  movable  or  immovable  property  is  pre- 
sumptive proof  of  ownership,  because  men  generally  own  the  property  which  they 
possess.  When,  therefore,  a  person  is  in  possession  of  anything,  the  presumption 
of  ownership  being  in  his  favour,  the  burden  of  showing  that  that  person  is  not 
the  owner  of  that  of  which  he  has  possession  is  on  the  person  who  affirms  it.  So 
A  plaintifE  seeking  to  eject  a  defendant  from  property  of  which  the  latter  has 
possession,  and  to  obtain  possession  thereof  for  himself,  must  recover  by  the 
strength  of  his  own  legal  title  and  cannot  in  the  first  instance  call  upon  the  de- 
fendant to  show  the  title  under  which  he  holds.  He  must  succeed  by  the  strength 
of  his  own  title  and  not  by  reason  of  the  weakness  of  his  opponents.  It  is  im- 
material therefore  to  consider  in  such  a  case  whether  the  property  in  question 
belongs  to  the  defendant  or  not,  because  whether  it  does  so  belong  or  not,  unless 
it  be  proved  that  the  property  belongs  to  the  plaintiff,  the  latter  is  not  eutitletl 
to  tnm  the  defendant  out  of  possession.  This  presumption  in  favour  cf  the  per- 
son in  possession  is  of  the  greatest  practical  importance  in  this  country ,especial- 
ly  in  relation  to  disputes  as  to  the  ownership  of  land,  the  commonest  of  all 

(1)  KMtn  Ckmdtr  r.  Uootoom  Chaml,  W.  R.,  (4)  Webb  v.  Fox,  4  R.  K.,  472,  per  Lonl  KenyoD. 
I8S4,  p.  47.  The  presumption  arising  from  passeasion  has  sisu 

(2)  Rtatgo  UtU  v.  .4Moo!  Ouffoor,  4  C,  314  been  elaewhrae  recognised  by  the  Indian  I^iala. 
(1878);  tte  also  ParbulH  Dami  v.  Ram  Chand,  3  tore,  both  in  orminal  and  civil  proceedings.  Stt 
C.  L.  R.,  676  (1879).  Cr.  Pr.  Code,  ».  145,  Act  I  of  1877  (Specific  Relief), 

(8)  See  Obkoy  Chum  v.  Huri  Salk,  8  C,  72,  79  ».  9. 
)I88I).     Ho,    acoordnig  to  Hindu    law,    a    joint  (S)  Oobind  Pnuad    v.    Mohan   Lai,  24  A.,  167 

fsmfly  is  presumed  to  remain  ao,  until  evidencr  (IflOl). 
■ol  division  has  been   given.     See  a.  114,  piMf. 
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disputes.  It  is  an  imperative  presumption,  that  is  to  say,  the  Court  is  bound  to 
regard  the  ownership  of  the  possessor  as  proved,  unless  and  until  it  is  disproved. 
But  the  plaintifE,  by  the  very  form  of  his  suit,  in  a  suit  to  recover  possession,  m- 
sumes  that  the  defendant  is  in  possession  and  provides  therefore  his  antagoni^ 
with  a  strong  weapon  of  defence.  This  it  is  which  lends  importance  to  tfaoae 
disputes  regarding  possession,  very  often  leading  to  bloodshed,  which  the  provi- 
sions of  the  Code  of  Criminal  Procedure  (Chapter  XII)  and  the  Penal  Code  {sec- 
tions 154, 158)  and  the  9th  section  of  Act  I  of  1877  were  specially  intended  to 
suppress.  Not  a  few  of  these  disputes  are  preliminary  skirmishes,  the  object  of 
which  is  to  secure  the  advantageous  position  of  defendant  in  the  civil  suit  which 
must  ultimately  determine  the  question  of  ownership.d)  Where  a  person  ii 
shown  to  be  in  possession  of  property  he  is  under  this  section  to  be  presumed  to 
be  the  owner  of  it.(2)  According  to  this  section  possession  is  primd  facie  evi- 
dence of  a  complete  title ;  any  one  who  would  oust  the  possessor  must  establish 
a  right  to  do  so.  The  law  leans  in  favour  of  possession  and  an  apparent  ri^t 
exercised  for  many  years.  It  requires  the  claimant  to  make  out  a  clear  caw 
and  to  succeed  by  the  strength  of  the  title  he  sets  up.  (3) 

Possession  is  evidence  of  title,  and  gives  a  good  title  as  against  a  wrong- 
doer ;  but  a  person  who  has  not  had  possession  cannot,  without  proof  of 
title,  turn  another  out  of  possession,  even  though  that  other  may  have  no 
title  ;  for  possession  is  a  good  title  against  every  one,  who  cannot  prove  a 
better.  (4) 

A  Magistrate,  trying  a  case  under  section  145  of  the  Criminal  Procedmv 
Code,  in  determining  the  question  of  possession,  took  into  consideration  the 
question  of  title.  Hdd,  that  he  had  a  right  to  discuss  the  question  of  title,  if 
in  his  opinion  it  was  material  upon  the  question  of  possession  ;  and  that  the 
mere  fact  that  he  had  considered  and  discussed  the  question  of  title,  could  not 
invalidate  his  decision  on  the  point  of  possession,  provided  that  there  wu 
evidence  before  him  as  to  who  was  in  possession.  Semble. — In  the  absence 
of  any  other  evidence  of  possession,  a  Magistrate  would  be  justified  in  finding 


(1)  Markby,  Ev.  Aot  84,  88;  Seilaji   Vijaya  t.  Bwri  Bam   v.    Baj   Ooomar,  8   a,   7fiO   (ISO): 

CVWwu  Nayana,  10  H.  L  A.,  161  (1864) ;  Jomla  Soonatun  Soha  ▼.  Bamjof  Saia,  XanhtlV*  BefL. 

Butsk  T.  Nur  Singh,  10  M.  I.  A.,  SlI,  528,  S29  649(1863);  Bafak  MtAttk  t.    Katlunmrnd  Mm.f, 

(1866) ;  Bam  R«flm  t.    rymobxnuum  Begum,  M.,  I.  A.,  324,  339  (1862) :  .S  W.  R.,  P.  a.  7  [aik 

4M.    I.  A.,233(1847);»»j<i»B«rd<ia»ii<  V.  CAutufer  under  Beng.  R^.  XX  of  17961;  Tieryr.  Kri^ 

Coomar,    12  M.  I.    A.,  146  (1868) :    2    B.    L.    R.,  ikun  Bote,  I  I.  A.,  76,  83  (1873) ;  [expediai<7  <■( 

P.  C,  1.   [In  »  case  of  disputed  boonduies,  when  insisting  on  strict   proof  on  part     of  plsiotit  » 

one  of  the  claimants  is  in  posseiwion  by  virtue  of  a  ejeotmeoti :    Baiue    SSomowtottet    r.    Watsm   t 

Ma(ristrate'«  Older  (««  as.  14.'5— 148,  Or.  Pr.  Code),  Co.,  20  W.  R.,  211  (1873);  [it  is    immaterial  t»- 

it  lies  on  the  party  seeking  to  oust  him  to  show  a  consider  whether  or  not  the  land  is  the  fnftrtf 

better  title  to  the  land  claimed  than  that  of  the  of  the  defendant] ;  SSam  Naran  r.  Court  <4  WaHt, 

party  in  poasession :  me  also  ffan  Aim  t.  Bkiiaree  20  W.  R.,  197  1873):  Skak  Oulam  v.  Malummd 

Roy,  25  W.  R., 20(1876)  1 ;  Kalef  Namin  v.  Annvnd  Athar,  8  Biad.  H.  0.  R.,  63  (1876) ;  Atkngaern'm 

Moyer.,  21  W.  R.,  79  (1874):    Muditn  Mokun  v.  Btfumv.  BtuhooaaUt  Sokoy,  2  W.  R.,  2C7  (IMt): 

BhoggomatUo  Podekir,  8  C,  923  (1882):  [when  a  Chmuler    Motm  v.     A>/  Kitkon,  5  W.    R.,  SM- 

person  whOk  by   an  order  of  the   Odlector   passed  (1864);      Sfumamtit     Hnmtoonderji    v.     Amiat 

nnderthe  provisions  of  the  Land  Registration  Act  Begum,  1  Jiir.  N.  S.,   188  (1866);   and  osse*  cited 

(Vn  of  1876,  B.C.),  has  been  declared  to  be  out  of  fo<it  fonim. 

possession  of  land,  brings  a  suit  for  its  recovery  it  (2)  Hari  CUnHmum  v.  Mora  labiaiaa,  II  B., 

lies  upon  him  in  the  first  instance  to  make  out  a  99  (1886). 

pritntt  facie  case.     But  see   also  Omnmnitta  Bibee  (3)  Rameka»dra   Apaji    v.    Batap   Biamf,  9- 

T.  DHamr    AUy,  10   C,    360   (1884);    and  as  to  B.,  137,  140  (18S4).     The   policy  of  th*  Uvis- 

whether,  registration  is  any  evidence  of  title,  me  p.  favourable  to  presumptions  arising  froa  U|M  d 

249  Mole  (4)  aiUel ;  Allan  Kuar  v.  Jiwan  Singh,  1  A.,  time ;  Wfaaitoo,  Br.,  $  1338. 

194  (1876) ;  Bamehandra  Apaji  v.  Aifa;>,  9  B.,   137  (4)  Oeargt  Olartt  r.  BinJabun  C«mAr,  W.  R,. 

(1884);  IfarUer  v.  Atmaram,  14  W.  R.,  478  (1870):  P.  B.,  20  (1862). 
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possession  to  be  with  a  person  to  whom  symbolical  possession  has  been  shown 
to  have  given  in  execution  of  a  decree,  although  possibly  slight  evidence 
would  be  sufficient  to  rebut  such  evidence  of  posses8ion.(l) 

When  a  plaintiff  sues  for  declaration  of  title  to  property,  of  which  the  de- 
fendant is  in  possession,  but  of  which  the  plaintiff  produces  the  title-deeds  in 
his  favour  and  the  defendant  admits  them,  the  onus  is  on  the  latter  to  disprove 
the  plaintiff's  title.(2) 

When  a  plaintiff  sued  to  recover  possession  of  certain  lands,  alleging  that 
they  had  been  granted  by  his  ancestor  to  one  P  R,  to  be  held  in  jagheer  tenure  by 
P  R,  and  his  Imeal  descendants,  that  P  R's  lineal  descendants  had  failed,  and 
therefore  plaintiff  was  entitled  to  resume  possession,  it  was  held  that  it  lay 
upon  the  plaintiff  to  prove  the  grant  to  P  £  in  the  first  instance  :  and  that, 
until  he  had  done  this,  he  had  no  standing  in  Court  at  all. (3) 

The  ordinary  presumption  is  that  possession  goes  with  the  title :  that  pre- 
sumption cannot,  of  course,  be  of  any  avail  in  the  presence  of  clear  evidence  to 
the  contrary ;  but  where  there  is  strong  evidence  of  possession  on  the  part  of 
one  side,  opposed  by  evidence  apparently  strong  also  on  the  part  of  the  other, 
in  sach  cases  in  estimating  the  weight  due  to  the  evidence  on  both  sides,  the 
presomption  may,  when  the  circumstances  of  the  particular  case  require  it,  be 
regarded.(4)  A  presumption,  however,  cannot  contradict  facts  or  overcome 
facts  proved.(5)  A  rebuttable  presumption  of  law  being  contested  by  proof  of 
facts  showing  otherwise,  which  are  denied,  the  presumption  loses  its  value, 
unless  the  evidence  is  equal  on  both  sides,  in  wluch  case  it  should  torn  the 
scale.  (6)  It  is,  therefore,  only  when  there  is  no  evidence  of  possession  either 
way  or  when  the  evidence  of  possession  is  strong  on  both  sides  and  apparently 
equally  balanced  that  the  presumption  that  possession  goes  with  title  should 
prevail.  The  principle  does  not  apply  where  the  evidence  of  possession  is 
equally  unworthy  of  reliance  on  both  sides.(7) 

In  the  case  of  the  owner  of  land  seeking  to  recover  possession  on  the 
allegation  that  the  party  in -possession  has  no  right  to  continue  in  it,  and 
showing  a  prim&  facie  title  to  possession,  he  can  claim  a  decree,  unless  the 
party  in  possession  has  a  tenure  entitling  him  to  retain  possession.  (8)  Thus 
in  a  suit  to  recover  possession,  the  plaintiff,  who  was  admittedly  the  zemindar, 
alleged,  but  failed  to  prove,  that  the  land  was  her  zeerat.  The  defendants 
who  claimed  to  have  acquired  rights  of  occupancy  failed  to  prove  that  they  had 
acquired  such  rights  or  that  they  were  tenants  of  the  plaintiff.  It  was  under 
such  circumstances  held  that  the  plaintiff  being  admittedly  the  zemindar  was 
entitled  to  a  decree,  the  defendants  having  failed  to  establish  their  defence. (9) 
Upon  a  similar  principle  a  zemindar  has  as  such  a  primd  facie  title  to  the  gross  : 

(1)  Kaja  Babu  t.  Muddm  Mokun,  14  C,  169       ie  made;  Oatpin  v.  Pagt,  18  Wall.,  364  (Amer.> 
(1886).  cited  in  Lawson,  toe.  eit. 

(2)  Sicaniamayi    Raur   v.    Srinibiuk  Koyal,   6  (5)  Lawson,  op.  eil.,  576. 

B.  L.  R.,  149  (1870).  (6)  TAotw    Singk  v.  Bkoftrai  Singh,  27  C.,2* 

(3)  Uakanjah  Jutfernalh  t.  Ahlad  Kotnr,  19  (1899) ;  Ae  la«t  aentenoe  which  ia  taken  from  the 
W.  R.,  140  (1873).  headnote  ia  not  ezpreasly  atated  in,  but  appear* 

(4)  Smnjtel  Bam  t.  Qoburikun  Bam,  20  W.  R.,  to  be    implied    by    the  judgment.     Apparently 
25,30(1873);  Dharm  Brngk  t.  Hur  Perthad,  12  the  evidence  given  negatived   the  presumption, 

C,  38  (188S) ;  ifakomid  Bamr  v.  Kwrttm  BukA,  otherwiae  the  caae  put  ia.  similar  to  that  where 
II  W.  R.,  268  (1869) ;   Bajhtmar  Bay  v.  OMnd       there  is  no  evidenoe. 

Ciawfar,  19  C,  660,  673  (1891).  (7)  ft«i»  UoKU  r.  AUtmoodtm,   20  W.  R.,  374 

(4)  Lawson,  Presumptive  Evidence,  576.    Pre-  (1873);  see  also  Baj  KMtny.  Ptane  Mohun,  20 

ianption*  stand  only  till  they  are  overcome  by  W.  R.,  421  (1673). 

tacts ;    WkitlalctT  v.  UorrUmt,  44  Am.  Dec,  627  (8)  Balai  Ahir  v.  Bhvffobmty  Koer,  11 C.  L.  R. 

(Amar.)    They  have  no  place 'for  consideration  476  (1882):  and  see  Nartinf  Narainv.  Dkaram. 

vhea  the  evidenoe  is  discloeed  or  the  averment  Thakur,  9  C.  W.  N.,  144  (1904). 
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collections  of  all  the  mautahs  or  villages  within  his  zemindaij,  and  the  bnrdeo 
of  proof  is  upon  a  person  who  seeks  to  defeat  that  right  by  proving  that  he  is 
entitled  to  an  intermediate  tenure.  (3) 

Orders  for  possession  under  Act  XXV  of  1861,  section  318,  Act  X  of  1872, 
section  530,  and  X  of  1882,  section  145,  relating  to  "  disputes  as  to  immovable 
property  "  are  merely  police-orders  made  to  prevent  breaches  of  the  peace  and 
decide  no  question  of  title.  Such  orders  are  admissible  in  evidence  on  general 
principles  as  well  as  under  the  Evidence  Act  (I  of  1872),  section  13,  to  show  the 
fact  that  such  orders  were  made.  This  necessarily  makes  them  evidence  of  the 
following  facts  appearing  on  the  orders  themselves,  viz.,  who  the  parties  to  the 
dispute  were  ;  what  the  land  in  dispute  was  ;  and  who  was  declared  entitled  to 
retain  possession.  For  this  purpose  and  to  this  extent  such  orders  are  admis- 
sible in  evidence  for  and  agaii^  any  one,  when  the  fact  of  possession  at  the 
date  of  the  order  has  to  be  ascertained.  If  the  lands  referred  to  in  such  an  order 
are  described  by  metes  and  bounds,  or  by  reference  to  objects  or  marks  phjrsi- 
cally  existing,  these  must  necessarily  be  ascertained  by  extrinsic  evidence,  ».e., 
the  testimony  of  persons  who  know  the  locality.  If  the  order  refers  to  a  map, 
that  map  is  admissible  in  evidence  to  render  the  order  intelligible  and  the  actual 
situation  of  the  objects  drawn  or  otherwise  indicated  on  the  map  must,  as  in  all 
cases  of  the  sort,  be  ascertained  by  extrinsic  evidence.  Reports  accompanying 
the  orders  or  maps  and  not  referred  to  in  the  orders  may  be  admissible  as  hearsay 
evidence  of  reputed  possession ;  but  they  are  not  otherwise  admissible,  unless 
are  made  so  by  the  thirteenth  section  of  the  Evidence  Act.  Though  an  order 
for  possession  under  the  Criminal  Procedure  Code  confers  no  title,  yet  the  person 
in  possession  can  only  be  evicted  by  a  person,  who  can  prove  a  better  right  to 
the  possession  himself.  Where,  therefore,  the  plaintiff  sued  for  possession  of 
disputed  land,  of  which  the  defendant  haid  been,  by  an  order  under  section  145 
of  the  Criminal  Procedure  Code  (Act  X  of  1882)  made  in  1888,  declared  to 
be  in  possession.  Held,  that  the  onus  was  on  the  plaintiff  to  prove  her  title 
to  the  land.  Where,  however,  she  had  done  so,  and  had  obtained  a  decree  in 
her  favour,  the  onus  is  on  the  defendant  (who  is  the  appellant)  to  show  that 
the  decision  of  the  High  Court  was  wrong,  and  where  it  was  wrong.  To  induce 
the  Judicial  Committee  to  reverse  the  judgment  appealed  from,  the  appellant 
must  do  something  more  than  show  that  the  plaintiff's  title  is  not  fiee  from 
doubt,  and  must  at  least  give  some  acceptable  explanation  of  the  circum- 
stances which  have  led  the  Court  below  to  its  conclusion.  The  principle  laid 
down  in  Raj  Kumar  Roy  v.  Oobind  Chunder  Roy  (2)  followed. 

In  a  case  of  disputed  boundaries,  to  prove  a  map,  a  witness  was  called, 
who  had  assisted  as  an  Amin  in  preparing  it  with  another  Amin,  who  was 
dead,  the  witness  had  little  or  no  knowledge  of  surveyor,  but  the  Amin  with 
whom  it  was  prepared  was  skilled  surveyor,  and  the  Collector  (who  was  also 
dead)  had  tested  the  accuracy  of  the  measurements.  Held,  that  the  map  was 
sufficiently  proved  to  be  admissible  in  evidence.  (3) 

wod^Mmw  Possession  is  a  question  which  from  its  nature  would  seem  to  be  very  easily 

of  posses-      determinable  ;  but  in  practice  it  is  found  to  be  one  of  the  most  difficult  issues  to 

••"°-  decide  in  this  coimtry.(4)    The  fact  of  possession  as  every  other  fact  (exclading 

the  contents  of  documents)  may  be  proved  by  oral  evidence.(5)    A  statement  by 

a  witness  that  a  party  is  in  possession,  is,  in  point  of  law,  admispible  evidence  of 

the  fact  that  such  party  was  in  possession. (6)    General  and  vague  staterrcnts  »re. 


(1)  Rajah    Sahih   v.  Doorgapershad  Teuxart,  12  t.  Shib  Xalh,  8  C,  819  (1882),  at  p.  8». 

M.  1.  A.,  331  (1869) ;  b.  c,  2  B.  L.  B.,  (P  C),  134.  (8))  See   p.    354    atUe,    and    ouo  eM    im 

(2)  (1892)  19  C,  660.  L.  R.,  19  1.  A.,  140.  note  (6),  ib. 

(3)  DiMmoni  Chowihrani  v.  Brojo  Mohini,  S»  (6)  Maniram  Dtb  t.  Dtbi  Ciaran,  4  B.  1»  R., 
C,  187  (1902).  (F.  B.),  97  (1869) ;  contra,  ItinnCi—ir  r.  Jbm 

(4)  See  remark*   of  White,  J.,  in  JibunU  I/ath  iMhan,  9  W.  B.,  79  (1868). 
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however,  of  but  little  value.  The  court  in  the  undermentioned  case,(l)  observed 
upon  this  point  as  follows  : — "  Then  coming  to  the  oral  evidence  the  testimony 
of  all  the  witnesses  is  general  in  the  extreme.  They  speak  of  the  '  disputed 
land.'  They  say  that  they  saw  plaintifi  '  in  possession.'  They  say  they  saw 
them  '  collecting  rents.'  All  these  statements  are  general.  And  to  persons 
who  have  had  any  experience  in  the  Mofussil,  and  who  know  how  easy  it  is  to 
bring  any  number  of  witnesses  into  Court  who  will  readily  give  general  testimony 
of  this  nature,  the  absolute  worthlessness  of  such  evidence  requires  no  demon- 
stration." When  the  question  relates  to  the  occupation  of  comparatively 
waste  or  waste  land,  the  smallest  indication  of  occupation  must  be  taken  hold  of 
and  used  as  evidence  in  the  determination  of  any  matter  of  dispute  with  regard 
to  it  between  the  contending  parties.(2)  In  a  suit  for  possession  of  jungle  lands, 
where  there  is  no  proof  of  acts  of  ownership  having  been  exercised  on  either  side, 
possession  must  be  presumed  to  have  continued  with  the  person  to  whom  they 
rightfully  belong.  (3)  Lands  which  have  never  been  occupied  for  cultivation  and 
which  are  of  such  a  nature  and  description  as  that  no  one  can  be  said  to  be  in 
possession,  may  be  presumed  rightfully  to  belong  to  the  parties  with  whom  the 
title  rest8.(4)  "  If  there  are  two  persons  in  a  field  each  asserting  that  the  field  is 
his,  and  each  doing  some  act  in  the  assertion  of  the  right  of  possession,  aud  if 
the  question  is,  which  of  these  two  is  in  actual  possession,  I  answer  the  person 
who  has  the  title  is  in  actual  possession,  and  the  other  person  is  a  trespasser. ' '  (5) 
Possession  is  not  necessarily  the  same  thing  as  actual  user.  The  nature  of  the 
possession  to  be  looked  for  and  the  evidence  of  its  continuance  must  depend  upon 
the  character  aud  condition  of  the  land  in  dispute.  Where  land  is  permanently 
or  temporarily  incapable  of  actual  enjoyment  in  any  of  the  customary  modes 
all  that  can  be  required  is  that  the  plaintiff  should  show  such  act  of  ownership 
as  are  natural  under  the  existing  condition  of  the  land,  and  in  such  cases  when 
he  has  done  this,  his  possession  is  presumed  to  continue  so  long  as  the  state  of 
the  land  remains  unchanged,  unless  he  is  shown  to  have  been  dispossessed. (6) 
Where  the  District  Judge  held  that  the  land  in  dispute  was  not  enclosed  and  that 
the  "  plaintifi  had  not  been  in  actual  occupation  of  any  definite  portion"  of 
the  land  ;  it  was  held  to  be  not  necessary  that  a  person  should  use  any  definite 
portion  of  an  unenclosed  land  in  assertion  of  his  ownersbip.  Evidence  may  be 
given  of  acts  done  in  other  parts  provided  that  there  is  a  common  character  of 
locality  as  would  raise  an  inference  that  the  place  in  dispute  belonged  to  the  plain- 
tiff if  the  other  part  did.(7)  Where  it  was  pleaded  that  the  plaintifis  had  not  ac- 
tually occupied  the  land  in  suit,  it  was  AeW  that  the  Courts  should  be  very  care- 
ful before  holding  that  title  has  been  lost  merely  by  non -possession.  (8)  Evidence 
of  possession  of  certain  specific  property  has  been  treated  as  evidence  of  possession 
sa  regards  an  appendage  to  such  property  though  no  definite  acts  of  possession 
were  proved  as  regards  the  appendage.  (9)  The  possession  of  a  trustee  is  the 
poflsession  of,  and  cannot  be  adverse  to,  those  on  whose  behalf  he  is  such 
trusr«e.(10)    In  dealing  with  the  question  of  possession  as  between  brothers  and 


(I)  Joytan  Dmtur.  Mahomed  Mobaruek,»  C,  ofSlaU/or  India,  26  B.,  416  (1901). 

97S,  983,  984  (1882),  per  Field,  J. :  «ee  also  AUyat  (6)  Makomed  AU  v.  Abdul   Ounny,  9  C,  744, 

CMinaman  t.  jMtgut  Chunder,  5  W.  R.,  242,  243  (1883);  s.  c,  12  C.  L.  R.,  2S7,  referred  to  in  Tka 

(ISM).  hw  Singh  v.  Bhogeraj  Hinth,  27  C,  29,  28  (1899). 

(S)  Muttamut   Natukhet    v.    Chowdhry  China-  (7)  Vilhaldat  v.    Uteretary    of    Stale,    26    B., 

muin,  20  W.  R.,  247,  249  (1875),  per  Pbear,  J. ;  10,  416,  417  (1901). 

Mohima  Chundtr  v.  Burro  Lall,  3  C,  768  (1878),  (8)  Protonno  Chunder   ▼.  Land  Mortgage  Bant, 

n.  c,  2  C.  L.  R.,  364.  5  W.  R.,  463  (1876). 

(3)  Letlanwnd    v.     Mtutamut     Baeheeroonina,  (9)  /jiai    Hueen  v.  Xand  Kithore,  24  A.,  294 
16  W.  B.,  102  (1871).  (1902). 

(4)  Moodtee  Sam  ▼.  Biteambhur  Boy,  24  W.  K.,  (10)  Chunder  Kant  t.  Bungehee  Deb,  6  W.  R.,  61 
410      87S)  (1866):    Bigelow   oo   Entoppcl,    M6.     See  cues 

It)  Per    hati    S«ll»a'n«  in   Lom  v.    Telford  cited  in  Hiira  onTJmitation,  4th  ed.,  p.  169,  and 

{1S7C),  1  A.  C,  423,  cited  in    Vtlhatdat  r.  Serirelary  hja  note*  tc  a.  10  of  the  Limitation  Act. 
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sisters  in  native  families  regard  roust  be  had  to  the  conditions  of  life  uada  which 
such  families  live,  and  to  the  fact  that  in  such  families  the  management  of  the 
property  of  the  family  is,  by  reason  of  the  seclusion  of  the  female  members,  ordi- 
narily left  in  the  hands  of  the  male  members.  In  the  case  of  such  families 
slight  evidence  of  enjoyment  of  income  arising  from  the  property  is  sufficient 
primA  facie  proof  of  possession.  (1)  Where  the  plainti&  alleged  forcible  dis- 
possession from  which,  if  made  out,  it  would  have  been  probably  inferred  that 
their  possession  up  to  the  date  of  that  forcible  act  had  been  consistent  with 
the  title  which  they  alleged,  but  failed  to  prove  the  dispossession  allied,  the 
Privy  Council  hdd  that  they  had  to  deal  with  a  possession  on  the  part  of  the 
defendants  which  was  not  shown  to  have  commenced  in  wrong,  and  that  the 
^ainti&  could  only  disturb  that  by  proving  distinctly  a  superior  title.(2) 
With  regard  to  possession  obtained  by  force,  see  next  paragraph. 

The  ordinary  rule  is  that  force  does  not  interrupt  possession.  He  whose 
possession  has  been  interrupted  by  an  act  of  violence  without  any  form  of  law 
or  justice  is  nevertheless  considered  as  a  possessor,  because  he  has  the  right  to 
enter  into  possession  again.  (3)  A  man  cannot  be  allowed  to  take  advantage  of 
his  own  wrong,  as  where  possession  has  been  obtained  by  illegal  means  such  as 
force  or  fraud,  in  order  to  shift  the  burden  of  proof  to  his  opponent.  It  was  there- 
fore formerly  held  that  where  the  plaintiff  proved  that  he  was  in  possession  and 
was  ousted  by  the  defendant,  otherwise  than  by  due  course  of  law,  the  burden  of 
proving  a  title  in  the  first  instance  was  shifted  upon  the  defendant,  and  in  the 
event  only  of  the  latter  establishing  his  title  would  the  plaintiff  be  required  to 
prove  his.(4) 

^SSSt  Aet.  ^^  Specific  Relief  Act,  however,  gives  a  special  remedy  to  the  party   ille- 

gally dispossessed  of  property  in  the  nature  of  a  possessory  suit  to  be  brought 
within  six  months  from  the  date  of  dispossession,  in  which  suit  the  question  of 
title  is  immaterial  and  will  not  be  enquired  into.  (6)  The  result  of  apoesesBory 
suit  under  this  Act  is  to  restore  to  possession  the  party  ousted  by  force  and  to 
leave  the  question  of  title  wholly  untouched  and  open  to  litigation  in  a  regular 
suit.(6)  ^d  when  a  regular  suit  has  been  brought  to  establish  title  and  to  re- 
cover the  land  from  the  party  so  restored  to  possession,  the  whole  burden  of 
proof  is  upon  the  plaintiff  m  such  regular  suit ;  and  until  he  can  show  title  to  the 
property  the  Court  will  not  look  into  the  defendant's  title  or  disturb  his  posses- 
sion. (7)  Evidence  of  the  plaintiffs'  possession  prior  to  the  summary  order  under 
which  he  was  dispossessed  may  be  good  evidence  of  his  title  and  must  be  consi- 
dered.(8)  If  the  defendant  pleads  limitation,  the  plaintiff  in  the  regular  suit  can- 
not by  way  of  answer  set  up  the  possession  which,  having  obtained  othenrise 
than  in  due  course  of  law,  he  held  before  the  possessory  sutt.(9) 

The  question  of  the  effect  of  this  provision  in  the  Specific  Relief  Act  upon 
the  general  power  of  the  Courts  to  give  relief  against  luilawf ul  interference  has 
been  the  subject  of  conflicting  decisions.     It  has  been  questioned  whether,  when 

(1)  Inayet  Htuen  t.  AU  Biuen,  20  A.,  182  [1813) ;  Vailari  Moim»li  r.  ^1190  BuiMao,  itV. 
(18»7).  R.,  293  (1876). 

(2)  Anmnigam  ChtUy  v.  Perriyanitan  Utrvai,  (S)  Act  I  of  1877,  •.  9,  which  Ukc«  the  plac«  at 
25  W.  R.,  81  (1876).  the  repealed  ■.  IS  of  Act  XIV  of  1899. 

(3)  Domitt's  Civil    U«,  1889,  cited  in  Khaja  (6)  Field,  Ev.,  007. 

fnaeftmUo*  v.  Kitkat  Soondur,  8  W.  R.,  386,  389  (7)  MotUvit  MaeiumMfen  v.  Ortt^  Ckmrndtr, 

(1867).  7  W.  R,  230  (1867). 

(4)  See  JaMmalk  t.  Bam  Soonjur,  7  W.  R.,  174  (8)  £«Uii6ee  Kant  v.  DoorjaHtn  SltiUtr,  7  W. 
(1867) ;  Raiha  BvOub  v.  Kitten  OohinJ,  9  W.  R.,  R.,  89  (1867) ;  Sam  Clmndn  r.  Ara/wwA  ^xaa, 
71  (1868)  s  Omr  Pamy  v.  Woama  Sooniuree,  12  8  B.  L.  R.,  App.,  109  (1869). 

W.  R.,  472  (1869).     fit  i^  however,  for  the  piftin-  (9)  Golam  Nvbee  v.  Bittomath  Km,  12  W.  K^ 

tiff  to  prove  the  alleged  oottu-  ] ;  Maketh  Chun4n  9  (1869) ;  Prem  Cliand  v.  Hwtt  Dan,  St  W.  ft., 

V.    arimali    Barada,    2    B.  L.    R.,  274   (1869);  2S0  {iSli);  Tara  Bamu  v.  AUai  Onfwr,  It  C  t^ 

Maktmtd  B»x  v.  Abdool  Kuretm,  20  W.  R.,  468  R.,  486  (1882). 
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a  person  ousted  otherwise  than  by  due  course  of  law  fails  to  avail  himself  within 
six  months  of  the  summary  remedy  provided  by  the  Specific  Relief  Act,  but 
afterwards  brings  a  regular  suit  to  recover  possession,  the  burden  of  proof  ought 
to  be  laid  upon  him  or  upon  the  defendant ;  whether  in  fact  the  plaintifE's  pre- 
vious possession  in  such  cases  is  not  pritnd  fade  evidence  of  title,  and  whether 
the  Specific  Relief  Act  while  providing  a  special  and  summary  remedy  in  a  parti- 
cular case  has  in  others  interfered  with  the  general  rule  above  adverted  to,  that 
a  man  cannot  be  permitted  to  take  advantage  of  his  own  wrongful  act  to  shift 
the  burden  of  proof  upon  his  opponent.  Most  of  the  earlier  decisions  of  the  Cal- 
cutta High  Court  were  based  upon  the  view  that  possession  is  primd  facie  evi- 
dence of  title  and  favoured  the  plaintiff's  right  to  succeed  in  such  a  suit  on  proof 
merely  of  previous  peaceable  possession  and  illegal  dispossession,  unless  the  de- 
fendant could  show  a  better  title.(l)  But  the  later  decisions  of  that  Court  are  to 
a  contrary  efiect,  and  it  has  been  held  that  mere  previous  possession  for  any  pe- 
riod short  of  the  statutory  period  of  twelve  years  will  not  entitle  a  plaintifi  to  a 
decree  for  the  recovery  of  possession,  even  though  the  defendant  cannot  estab- 
lish title,  except  in  a  suit  under  the  ninth  section  of  the  Specific  Relief  Act,  which 
must  be  brought  within  six  months  from  the  date  of  dispossession.  (2)  Where, 
however,  the  plaintiff  had  received  possession  of  property  by  purchase  and  had 
luch  possession  when  the  suit  was  brought  and  the  defendant  who  disturbed  such 
possession,  had  no  title  whatever,  but  alleged  a  defect  in  the  plaintifE's  title,  it 
was  held  that  lawful  possession  of  land  is  sufficient  evidence  of  right  as  owner  8is 
against  a  person  who  has  no  title  whatever,  and  who  is  a  mere  trespasser,  that 
it  was  not  necessary  that  the  plaintiff  should  negative  defendant's  case  as  to 
the  former's  defect  in  title,  and  that  he  was  by  virtue  of  such  possession  entitled 


(I)  Ca*e«  cited  in  note  (4),  p.  080,  ante,  sod  aee 
Khtjak  gnaebxiUak  t.  Kitken  Soo»dur,  8  W.  B.,  386 
(1867).  [The  Civil  Court*  are  competont,  a.  15,  Act 
XIT  o(  1890,  notwithstsndin;,  to  give  a  decree  for 
jmrnoveaUe  property  on  the  bare  ground  of  illegal 
diapoMeasion  in  a  aait  broaght  after  aix  montha 
(lom  the  date  of  aueb  diapoaaeeaion,  in  which  aoit 
the  defendant  haa  failed  to  prove  hia  own  title  to 
the  land]  ;  Dabjet  Sahoo  t.  SAaik  Tumtemoddetn^ 
10  W.  B.,  102  (1868) ;  Afuha  Bubtt  v.  Kank^e 
MtiOak,  18  W.  R.,  146  (1869);  Sikomo  Soondurte 
T.  CMatotof  Maldak,  12  W.  R.,  164  (1869)1 
TrihAuit  Ghot  v.  KonUuik  A'aik,  12  W.  R.,  175 
(1869) ;  .Voyort  Jfoaee  v.  Smith,  23  W.  R.,  291 
(1875);  Kawa  Manji  v.  Kkomt  Stutio,  5  C.  L. 
R.,  278  (1879)  (per  Prinaep,  J.,  diuent.  '  Proof 
of  prior  poaaeaaion  and  of  illegal  diapoaweaion  are 
in  theroaelvee  no  evidenoe  of  title  except  in 
a  poaaeaaorjr  auit  onder  Act  I  of  1877.  S.  110  of 
the  Evidenoe  Act  appliea  only  to  actual  and  pre- 
aent  poaaeaaion  and  doe*  not  declare  generally 
that  poaaeaaion  ahall  alwaya  be  frimA  faoit 
evidenoe  of  tiUel ;  ifoiaiecr  Perikad  v.  Jtf oAa- 
bar  Singk,  7  C,  591  (1881);  a.  c,  9  C.  L.  R.,  164 ; 
Bnjo  Suniar  v.  Koflat  Ckunier,  U  C.  L.  R.,  133 
(1882).  Contra,  Ame»  Bibee  v.  Tuhmmiita 
Bttnm,  7  W.  R.,  332  ',1867) ;  and,  on  review,  8 
W.  B.,  370  (1867).  [See  alao  Luekee  Koer  v.  Aiai 
DmU,  11  W.  R.,  447  (1869)  ;  .Vtiiui  KMort  v. 
Otto  Dyai.  11  W.  R.,  168  (1869);  Bam  Mokm» 
T.  Jhurrno  D—,  ^*  W.  R.,  41  (1870). 

(t)  DtbiGhtinf.  iMwr  Ckmtder,  9  C,  39  (1882); 


a.  c,  11  C.  L.  R.,  342;  Ertaia  Uoetain  v.  Asaey 
Mulry,  9  C,  130  (1882) ;  a.  c,  11  C.  L.  R.,  393; 
citing  Wite  v.  Aminniua  Kkatun,  7  I.  A.,  73 ; 
Purme^mr  Chowdhry  v.  Bijog  LaiO,  17  C  256 
(1889);  Skama  Ckurn  v.  AbdtU  Kabeer,  3  C.  W. 
a.,  158  (1898);  Nita  Ckand  v.  Kanekiram  Bagani, 
3C.  W.  X.,  568  (1899);  a.  c,  26  C,  579;  Fatlar 
Rakman  v.  Raj  Ckunder,6  C.  W.  N.,  234(1900). 
For  a  diaouadon  of  theae  and  other  caaea,  aee  6 
C,  W.N.,  ix  "  Poaaeaaory  title  and  it*  aommary 
and  aubatantive  remediea"  and  3  C.  W.  N.,  colzziii, 
ooxoii,  coxciii.  It  haa  been,  however,  alao  hdd 
that  though  in  a  aoit  for  poaaeaaion  on  proof  of 
title  it  will  not  be  anlBeient  for  the  plaintiff 
merely  to  prove  poaaeaaion  at  the  date  of  the 
diaturbanoe,  the  previon*  poaaeaaion  of  the  plaintiff 
may  be  proved  to  have  been  ao  long  and  contina- 
ou*  that  a  good  title  may  be  reaaonaUy  presumed 
from  it.  Kaua  Manji  v.  Kkomu  JVoamo,  5  C.  L. 
R.,  282  (1879) ;  and  aee  Laekko  v.  Bar  Sakai, 
12  A.,  46  (1887),  cited  pott.  "  Poaaeaaion  is 
erideBoe  of  title,  more  or  leaa  strong  according  to 
its  duration;  and  a  court  may  well  be  justified  in 
allowirg  a  plaintiff  to  recover  on  anoh  evidenoe 
only.  Bat  if  he  be  allowed  ao  to  reoorer,  it  ia  on 
the  ground  that  he  has  produced  sufficient  proof  of 
titie,  and  not  on  the  ground  that  he  has  a  right  to 
recover  without  proof  of  title  because  poaaeaaion 
is  good  against  all  the  world,  except  the  real 
owner,"  fer  Melville,  J.,  in  Dadabkai  WorsMas 
T.  Sub-Cotteelor  of  Broach,  7  Bom.  H.  C.  R.,  82, 
87  (1870). 
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to  a  declaratory  decree  and  to  an  injunction  restraining  the  wrong-doer.(l)  The 
result  of  the  later  decisions  of  the  Calcutta  High  Court  is  therefore  that  in 
possessory  suits  under  the  Specific  Relief  Act  nothing  further  is  required  than 
proof  of  possession  at  the  date  of  illegal  dispossession.  In  other  cases  the 
plaintiff  must  show  title*  or  such  adverse  possession  as  under  the  Limitation  Act 
confers  title.  In  this  view  the  possession  referred  to  by  this  section  is  actoal 
de  facto  possession  or  rather  physical  occupation  at  date  of  suit  and  not  juridical 
possession,  the  requisites  of  which  are  freedom  from  force,  clandestinity  and 
permission.  Force  therefore  does  interrupt  possession  if  the  party  aggrieved 
does  not  avail  himself  of  the  provisions  of  the  Specific  Relief  Act,  and  a 
tortfeasor  may,  in  such  case  l>y  his  own  wrongful  act  and  though  destitute  of 
title  shift  the  burden  of  proof  upon  his  opponent.  For  if  more  than  six  months 
have  passed  since  the  date  of  illegal  dispossession  the  burden  of  proof  of 
ownership  will  be  upon  the  plaintiff  as  being  the  party  out  of  actual  present 
possession.  Where,  however,  the  plaintiff  is  in,  and  therefore  does  not  seek  to 
recover,  possession,  but  desires  to  obtain  merely  a  declaratory  decree  then  that 
possession  is  valid  and  su£5cient  against  another  who  b  a  mere  trespasser. 

The  course  of  opinion  in  the  Bombay  High  Court  has  been  the  opposite  to 
that  in  Calcutta.  "Hie  Bombay  High  Court  at  first  held  views  similar  to  those 
now  held  by  the  Calcutta  High  Court. (2)  Subsequently,  however,  the  views  of 
that  Court  changed,  and  it  was  hdd  that  a  plaintiff,  although  suing  more  than 
six  months  after  the  date  of  dispossession  and  without  resorting  to  a  possewory 
suit,  is  entitled  to  rely  on  the  possession  previous  to  his  dispossession  as  against 
a  person  who  has  no  title. (3)  That  Court  has  dissented  from  the  view  that  be- 
cause in  this  country  a  party  is  given  a  special  remedy  which  the  law  of  England 
does  not  provide,  if  he  does  not  avail  himself  of  the  same  he  has  no  claim  to  the 
advantages  which  rt  would  have  secured  him,  and  has  held  that  the  mere  omission 
of  the  party  dispossessed  to  avail  himself  of  the  specific  remedy  by  possessory 
suit  does  not  deprive  him  of  his  right  to  rely  upon  his  previous  possession  in  ao 
action  of  ejectment  against  a  trespasser.(4)  In  this  view  of  the  case  the  posses- 
sion which  attracts  the  presumption  of  ownership  is  juridical  possession  ol^ned 
nee  vi,  nee  clam,  nee  precario  ah  adversaria,  and  mere  possession  is  valid  against 
all  the  world  except  the  person  legally  entitled.^  In,  however,  a  recent  case 
where  the  party  suing  was  in  possession  it  was  held  by  Ranade,  J.,  that  (5)  though 
a  party  may  rely  upon  his  previous  possession  it  must  be  of  such  a  character  as 
leads  to  a  presumption  of  title.  Mere  previous  possession  less  than  the  Limita- 
tion Law  requires  is  insufficient  except  in  a  possessory  suit,  and  mere  wrongful 
possession  is  insufficient  to  shift  the  burden  of  proof.  The  position  here  adored 
IS  not  clear.  As  already  observed,  the  case  was  not  one  of  dispossession.  The 
plaintiff  was  in  possession  and  sought  confirmation  thereof,  Jenkins,  C .  J., 
.(  with  whose  judgment  Ranade,  J.,  appeared  to  desire  to  concur )  held  that 
the  section  obviously  does  not  require  possession  according  to  title,  otherwise  it  is 
meaningless.  (6)  It  was  therefore  sufficient  for  the  plaintiff  to  show  possession  to 
recover  against  the  defendant  unless  the  latter  could  show  title.  The  Question 
was  whether  he  had  shown  it.  If,  however,  the  plaintiff  had  been  forcibly  dis- 
possessed more  than  six  months  before  suit,  the  question  would  then  have  arisen 
whether  proof  of  previous  possession  was  sufficient.  The  Calcutta  High  Court 
answers  the  question  in  the  negative  because  it  holds  that   there  has  been  a' 


(8)  Iimaa  Ariff  v.  Mohimtd  Okotu,  20  C,  8S4  8  B.  371  (1884) ;  remmj  Btamtmrnm  r.  Sm 

(189S) ;  distingniihed  in  Nin  Clund,  v.  Kaneki-  Skivann,  6  B.,  21  216  (1882). 

ram  Bofani,  26  C,  STO  (IS99).  (S)  Kritknanr     Tadkvant  t.    Fiimi^  Apmfi. 

(1)  FieM,  Br.,  608,  800 ;  OnMlbat  Hmndai  v.  8  B.,  376,  376. 

BiA-CoUtetar  of  Bnaeh,  7  Bom.  H.  C.  R.,  A.  C.  J.,  (4)  Hanmaittno  v.  decretory  »/  AMe,  26  &.  387. 

82  (1870) ;  UUmibai  r.    ViOal  Samdmnilm,  9  308  (1900). 

Bom.  H.  C.  R.,  A.  C.  J.,  S3,  66  (1873).  (6)  B»t>mamtno    t.  «Mrifery  <■#  «M>,  3S    BL. 

(2)  KriAnamv   Tattmnt    t.     Vmndev   Armfi,  tW. 
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iotemiption  of  possession,  and  the  substantive  right  of  possession  has  been 
lost  by  failure  to  seek  the  special  remedy  which  the  Specific  Relief  Act  gives 
in  protection  of  mere  possession.  According,  however,  to  the  generally  pre- 
vailing view  of  the  Bombay  High  Court,  possession  is  a  good  title  agamst  all 
persons  but  the  rightful  owner,  and  failure  to  avail  oneself  of  the  provisions 
of  the  Specific  Relief  Act  does  not  deprive  a  party  of  his  right  to  rely  upon  his 
mere  previous  possession,  which  force  does  not  interrupt.  In  this  view  in  no 
case  should  it  be  necessary  to  show  title  in  the  absence  of  any  title  shown  by 
the  defendant.  And  so  it  has  been  held  recently  by  the  Madras  High  Court(l) 
that  possession  in  law  is  a  substantive  right  or  interest  which  exists  and  has 
legal  incidents  and  advantages  apart  from  the  true  owner's  title  ;  that  the 
Specific  Relief  Act  cannot  possibly  be  held  to  take  away  any  remedy  available 
with  reference  to  this  well-recognised  doctrine  on  possession  ;  that  it  is  an 
undoubted  rule  of  law  that  a  person  who  has  been  ousted  by  another  who  has 
DO  better  right  is,  with  reference  to  the  person  so  ousting,  entitled  to  recover  by 
virtue  of  the  possession  he  had  held  before  the  ouster  even  though  that  posses- 
sion was  without  any  title.  Where,  however,  a  plaintiff  in  possession  without 
any  title  seeks  to  recover  possession  of  which  he  has  been  forcibly  deprived  by 
a  defendant  having  a  good  title,  he  can  only  do  so  under  the  provisions  of  the 
ninth  section  of  the  Specific  Relief  Act  and  not  otherwise. 

The  question  has  been  raised  in  the  Allahabad  High  Court,  but  not  decided  : 
it  being  AeM  that  usually  it  is  for  the  plaintiff  who  seeks  ejectment  to  prove  his 
title,  but  that,  when  possession  for  30  or  40  years  is  proved  to  have  been  peace- 
ably enjoyed,  the  person  who  has  recently  dispossessed  such  plaintiff  has  to 
meet  the  presumption  of  law,  that  the  plaintiff's  long  possession  indicates  his 
ownership  of  the  property.(2) 

In  a  suit  for  possession  of  immovable  property  it  is  for  the  plaintiff  to  lamitatlon. 
show  by  some  primd  fade  evidence  that  he  has  a  subsisting  title  not  extin- 
guished by  the  operation  of  limitation  before  the  defendant  can  be  called  upon 
to  substantiate  a  plea  of  adverse  possession. (3)  Where  the  plaintiff  has  estab- 
lished his  title  to  land,  the  burden  of  proving  that  the  plaintiff  has  lost  that 
title  by  reason  of  the  adverse  possession  of  the  defendant  is  upon  the  latter. (4) 
If  the  property  sued  for  was  originally  joint  the  burden  of  proving  exclusive 
adverse  possession  by  one  of  the  original  joint  holders  is  on  him.(5)  To  prove 
title  to  land  by  twelve  years'  adverse  possession  it  is  not  sufiicient  to  show  that 
some  acts  of  possession  have  been  done.  Where  adverse  possession  is  relied 
on  it  most  be  adequate  in  continuity,  in  publicity  and  in  extent  to  show  that 
it  is  possession  adverse  to  the  competitor.  (6)  It  must  be  a  complete  possession 
exclusive  of  the  possession  of  any  other  person,  and  is  displaced  by  evidence 
of  partial  possession  by  the  party  against  whom  the  title  by  adverse  possession 
is  claimed.??)  When  limitation  is  set  up  in  answer  to  a  suit  for  possession,  it 
does  not  lie  upon  the  defendant  to  disprove  plaintiff's  possession  ;  but  H  is 
the  duty  of  the  plaintiff  to  show  that  he  has  been  in  possession  within  twelve 
years   before  the  commencement  of  the  suit.(8)    The  circumstance    that  the 

0     ViufafiAa  Sakeb  v.  SanOa  PiOai,  23  M.,  (5)  Jagjivania*    r.   Bai    Amba,  25    B.,  3eS 

,9  (ISgS).     Bat  see  Btuaonada  Uayar  r.  ima'       (IVOO) ;  (.0.,  3  Bom.  L.  B.#47. 


I  PiOai,  2  Mad.  H.  C.  R.,  A.  0.  J.,  171  (1864) ;  (i«)     SaMammri  DM  r.    Cotteclor  of    KkaU 

nrmmabuami  JMA'  r.   Samammi  RaUi,  6  Mad.  27  0.,  04)  (1900) ;  ■.  c,  4  C.   W.  N.,  S97 ;  /oyi. 

H.C.  R.,  A.  C.  J.,  420(1871).  tniufa*  r.  Ait  Amba,  2'i  B.,  362  (1900);    IF*. 

(2)  LacUo  V.  Bar  Sahai,  12  A.,  46  (1887).  AAmed  v.  Tola  Meah,  31  C,  397  (1903). 

(3)  Inatal  Huten    r.  AK    Huten.  20  A.,   182  (7)     Vithaldaf  v.  SterHary  of  SlaU,    2«  B.,  414 
18V7):  the  poanasion    of  an  oaafructuary  mort-  (1901). 

g»g»t  m  the  poaneaiion  of  all  persons  having  the  (8)    Kalee  Saraia  r.  Anund  Moge,  21  W.  B., 

right  <rf  redemption,  Oi.  79(1874).    See   InnanmHthv  r.  Opahirthmiayani 

(4)  OuOa  Oobi»d  y.  ItigUt,  7  C.  L.  R.,  364  8  C.  W.  N..  oooziiii  (1809). 
(1880). 
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defendant  has  in  his  answer  set  up  a  defence  merely  of  limitation  in  a  suit  for 
the  possession  of  land  does  not  constitute  an  admission  of  the  title  of  the 
plaintiff,  so  as  to  dispense  with  the  obligation  upon  the  plaintifi  to  prove 
title.(l)  Where  the  defendant,  who  was  alleged  to  be  the  tenant  of  the  plaintifi, 
admitted  the  plaintifi' s  ownership  up  to  a  particular  date,  it  was  held  that  the 
onus  was  on  him  to  show  when  the  alleged  adverse  possession  under  article 
144  commenced  or  under  article  139  when  the  tenancy  teimiDated.(2)  Acts 
at  different  timea  by  a  fluctuating  body  of  persons  do  not  amount  to  advene 
possession,  to  constitute  which  the  possession  must  be  adequate  in  continuity, 
publicity  and  extent.  Occupation  by  a  wrong-doer  of  a  portion  of  land  only 
cannot  be  held  to  constitute  constructive  possession  of  the  whole  so  as  to 
enable  him  to  obtain  a  title  by  limitation.(3)  It  is  of  the  essence  of  the  title  by 
adverse  possession  that  it  must  relate  to  some  property  which  is  recognised 
by  law.(4)  There  is  no  constructive  possession  in  favour  of  a  wrong-doer.(5) 
And  see  cases  cited  ante,  in  the  Notes  to  ss.  101 — 104. 

PMofof  111.     Where  there  is  a  question  as  to  the  good  faith  of  a 

SnSSuMM-  transaction  between  parties,  one  of  whom  stands  to  the  other 
StTp^^Tu  in  a  position  of  active  confidence,  the  burden  of  proving  the 
Sr^ttTJr"  good  faith  of  the  transaction  is  on  the  party  who  is  in  a  posi- 
*•■"**'•*  tion  of  active  confidence. 

lUmttrationt. 

(a)  The  good  faith  of  a  aale  by  a  client  to  an  attorney  is  in  question  in  a  salt  bronrht 
by  the  client. 

The  burden  of  proving;  tiie  good  faith  of  the  transaction  is  on  the  attorney. 

(b)  The  good  faith  of  •  tale  by  a  son  Jiiat  come  of  fga  to  a  father  is  in  qneatioa  in  * 
suit  brought  by  the  son. 

The  harden  of  proving  the  Kood  faith  of  the  transaction  is  on  the  father. 

Principle. — The  reason  why  the  burden  of  proving  good  faith  is,  by  way 
of  an  exception  to  the  general  rule,  cast  upon  the  defendant  is  that  if  it  were  not 
so  the  transaction  could  rarely  be  satisfactorily  enquired  into.  The  plaintiff 
having  been  entirely  in  the  hands  of  the  defendant  would  be  destitute  of  the 
means  of  proving  affirmatively  the  maid  fides  of  the  transaction  ;  whilst  the 
defendant  in  such  a  transaction  may  fairly  be  subjected  to  the  duty  not  only  of 
dealing  honestly  but  of  preserving  dear  evi^nce  that  he  has  done  so.(6) 

s.  101  (BunUn  tf  protf.) 

Steph.  Dig.,  Art.  OTA  ;  Taylor.  Bt.,  {}  161-lM ;  Wharton.  St..  H  12(8.  3SB,  3S7.  M: 
Story,  Bq.  Jar.,  H  aO&-327A  ;  Powell,  Bt.,  827;  Pollock's  Law  of  Fraud  in  British  Inda, 
68—80  ;  Leading  cases  in  Bquity,  Notes  to  Bmgu*iiiit  v.  Ausfy. 

OOMMBNTART. 

Good  faith  in  a  contracting  party  has  been  frequently  declared  to  be  a  re- 
buttable presumption  of  law  being  regarded  in  the  same  way  as  the  presumptioD 

(1)  BoonatuH   SnAa  t.  Aim/oy  dUha,  Marshall's  (8)    Markby,  Er.,  88.     Id  each  c«ae«  it  is  kI- 
Rep.,  S40  (1863).                                                              dom,  if  ever,  possible  to  pnrre  specifio  acta  of  bad 

(2)  TaUkibtmi  t.    Banehod,  26  B.,  442  (1902).       faith.     Yet  the  risk  of  aboae  is  obrioasiy  gnat. 

(5)  If  all  Aknud  t.    Tola  Urak,  31    C,  397       The  law  therefore  lererses  its  nsnalmle  of  erideBos 
(1908).  in  dealings   between  man  and  man.    OonuMaly 

(4)    JeOtabhai  v.    Xalabhai,  28  B.,  399  (1904).       nothing  is  presumed  contrary  to  good  faith.     Bat 

(6)  Seentarf  of  SlaU  t.  Krithnamoiu  Oufta,       this  is  the  nile  between  equals.     When  one  p«ty 
<9  C,  MS  (1902)  at  p.  836,  s.  c,  29 1.  A.,  104.  habitually  looks  up  to  the  other  and  ■ 


Digitized  by 


Google 


[S.  HI.]  GOOD   FAITH.  586 

of  innocence,  as  an  assumption  of  the  law  made  for  the  determination  of  the 
burden  of  proof  and  not  for  the  adjudication  of  the  merits.  A  person  who 
is  sued  is  charged  with  bad  faith,  and  the  burden  is  upon  the  plaintifE  to  prove 
the  charge  ;  or  the  defendant  sets  up  bad  faith  in  the  plaintiff,  and  the  burden 
is  on  the  defendant  to  make  this  defence  good.(l)  So  it  is  an  elementary  prin- 
ciple that  a  party  setting  up  a  tort  has  the  burden  on  him  to  prove  such  tort.(2) 
But  when  the  actor  in  either  of  the  relations  above  quoted  establishes  a  primd 
facie  case,  and  this  is  met  by  evidence  sustaining  good  faith  on  the  other  side, 
then  the  case  must  be  decided  upon  the  merits.O)  Therefore,  so  far  as  good 
faith  and  legality  are  assumed  as  belonging  to  ordinary  business-transac- 
tion, it  may  be  generally  held  that  the  burden  of  proof  is  on  the  party  assail- 
ing good  faith  or  legality.(4) 

So  while  in  all  cases  where  it  has  been  proved  that  a  mere  stranger,  connect- 
ed with  the  other  party  by  no  peculiar  or  fiduciary  relation,  from  which  undue 
influence  can  be  inferred,  has  either  by  fraud,  surprise,  or  undue  influence 
obtained  from  him  a  benefit,  a  Court  of  Equity  will  at  once  set  it  aside.  In 
such  cases,  however,  the  proof-  of  fraud,  surprise,  or  undue  influence  is 
completely  upon  the  other  party  or  person  deriving  title  from  him  for  priina 
facie,  the  transaction  is  valid.  (5)  The  present  section,  however,  enacts  an 
important  exception  to  general  rule,  reversing  the  burden  of  proof,  where 
one  of  the  parties  stands  in  a  relation  of  active  confidence  towards  the  other. 
The  rule  laid  down  by  it  is  in  accordance  with  a  principle  of  equity  long 
acknowledged  and  administered,  both  in  England  and  in  this  country,(6) 
namely,  tha  he  who  bargains  in  a  matter  of  advantage  with  a  person,  who 
places  a  confidence  in  him,  is  bound  to  show  that  a  proper  and  reasonable 
use  has  been  made  of  that  confidence.  The  transaction  is  not  necessarily 
void  ipso  facto,  nor  is  it  necessary  for  those  who  impeach  it  to  establish  that 
there  has  been  fraud  or  imposition ;  but  the  burden  of  establishing  its  perfect 
fairness,  adequacy  and  equity  is  cast  upon  the  person  in  whom  the  confidence 
has  been  reposed,  and  the  party  seeking  restitution  is  not  called  upon  to 
prove  that  the  transaction  was  unrighteous  and  his  consent  not  free. 

The  rule  further  applies  equally  to  all  persons  standing  in  confidential  re- 
lations with  each  other.(7)  So  if  a  deed  conferring  a  benefit  on  a  father  is 
executed  by  a  child  who  is  not  emancipated  from  the  father's  control,  and  the 
deed  is  subsequently  impeached  by  the  child,  the  onus  is  on  the  father  to  show 
that  the  child  had  independent  advice,  and  that  he  executed  the  deed  with 
full  knowledge  of  its  contents  and  with  a  free  intention  of  giving  the  father 
the  benefit  conferred  by  it.  If  this  onus  be  not  discharged,  the  deed  will  be 
set  aside.  This  onus  extends  to  a  volunteer  claiming  through  the  father,  and  to 
any  person  taking  with  notice  of  the  circumstances,  which  raise  the  equity, 

by  him,  be  can  no  longer  be    supposed  capable,  Battlg.  St  Leading  oaaes  in  Equity  and  aee    Boo 

without  special  preoaation,  of  exercising  that  in-  Jinatboo  v.  Sha  Nagar,  11  B.,  78  (I88S).    [It  is 

dependent  jodgment  which  is  requisite  for  his  con-  only  in  cases  -where  one  penon  stands  in  a  fidu- 

sent  to  be  free.     Pollock's  Law  of  Fraud  in  Bri-  oiary  relation  to  another  that  the  law  requires  the 

tiafa  India,  63,  64.    &e  Contract  Act,  ■.  16.  (otmer  to  exercise  extreme  good  faith  in  all  his 

(1)  WbartoQ,  Et.,  {1248;  as  to  proof  of  good  dealings  with  the  latter  and  scrutinizes  those 
and  bad  faith,  see  Phipson,  Et.,  3rd  Ed.,  118.  dealings  with  more  than  ordinary  oare  and  cau- 
So  upon  the  princi{de  that  the  law  will  not  tion.  In  the  absence  of  any  speoitd  confidence 
impute  bad  faith,  ambiguous  instruments  are  to  reposed  by  one  person  in  another  it  lies  on  him 
be  oooBtrued  in  a  sense  consistent    with    good  who  alleges  fraud  to  prove  it. 

Uith.     Best,  Ev.,  {  347 ;  Muir  v.  aiafoa  Bank,  (6)    See    Moonthee   Bualoor    ▼.    Sktmuooniua 

4  L.  R.,  H.  L.,  337 :  Wharton,  Ev.,  $  1249.  Begum,  II  Moo.  X.  A.,  861  (1867) ;  and  oases  cited 

(2)  tb.,  H  357,  358 ;  t.  ante,  ss.  101,   104.  pott  jnenm. 

(3)  lb.,  1 1248.  .  (7)    See  Story,   Eq.,    Jnr.,  {{  309-327A.;  Hu- 

(4)  Ib„  1 366 ;  Ltieit  f.  Levy,  B.  B.,  ft  K,  S67.  ^uentn  v.  Baady,  2  L.  C.  in  Equity,  Pollock's  Law 
(fi)    FMd,  Et..  510^  b\\,  ofting   Bugmiiin  v.       of  Fraud  in  British  India,  64,  65. 


Digitized  by 


Google 


586 


GOOD   FAITH. 


[8.  111.] 


bat  not  further.(l)  The  Illustrations  to  the  section  afford  two  instances  of  the 
relations  to  which  the  rule  of  proof  applies,  viz.,  those  of  legal  adviser  and 
client,(2)  and  of  parent  and  child,(3)  but  there  are  many  others,  such  as 
those  of  medical  practitioner  and  patient,  spiritual  director  and  penitent,(4) 
trustee  and  cestui  que  trust,{6)  husband  and  wife,(6)  guardian  and  ward, 
agent  and  principal,(7)  and  the  like.(8)  In  fact,  the  relief  granted  stands 
upon  a  general  principle  applying  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised   by  one  person  over  another.(9) 

The  words  "  active  confidence"  in  the  section  indicate  that  the  relationship 
between  the  parties  must  be  such  that  one  is  bound  to  protect  the  interests  of 
the  other.(IO)  The  section  has  been  spoken  of  as  an  exception  to  the  general  rule 
relating  to  the  burden  of  proof  because  the  allegation  of  bad  faith  is  one  which 
the  plaintiff,  according  to  section  101,  ante,  is  bound  to  prove  and  to  require  the 
defendant  to  prove  good  faith  is  in  contradiction  to  the  terms  of  that  section. 
The  reason  why  the  exception  is  made  and  this  duty  is  imposed  on  the  defend- 
ant has  been  adverted  to  above  in  the  note  giving  the  principle,  upon  which  the 
section  is  founded  ;(11)  in  contradistinction  to  the  case  of  a  transaction  with  s 
mere  stranger,  where  a  relation  of  active  confidence  between  the  parties  is 
proved,  then  the  burden  of  proof  is  on  the  party  receiving  the  benefit  or  on  those 
claiming  through  him.(  12)  The  Courts  so  far  presume  against  the  validity  of  the 
instrument  as  to  require  proof  (varying  in  amount  according  to  circumstances) 
of  the  absence  of  anything  approaching  to  imposition,  over-reaching,  undne 
influence  or  unconscionable  advantage,  and  the  person  benefited  will    have 


(1)  Bainbrifte  r.  Browne,  h.  R.,  18  Cb.  D., 
188. 

(2)  See    aVo    Ptukong     t.    Munia  Halwani, 

I  B.  L.  R.,  A.  C,  96  (1888) ;  Ram  Perthad  T.  »i- 
ntt  PkulpnUee,  7  W.R.,  98  (18«7);  Kamini  Sun. 
thri  V.  Kali  Protunno,  12  C,  226  (1886). 

(3)  Bainbrijje  v.  Browne,  Bupra. 

(4)  Mannu  Singh  v.  Vmadut  Pande,  12  A.. 
623(1889). 

(5)  Oral/  V.  Wamar,  L.  R.,  16  Eq.  577. 

(6)  Moontkee  Bmloor  v.  Shuvuoonitta  Begum, 

II  Moo.  I.  A.,  661  (1867);  «ee  uto  recovery  of 
property  held  by  the  huaband  :  Abdool  Ali  t. 
A'lnriimnwaii,  0  W.  R.,  163  (1868).  And  aee 
Hakim  Mviammad  v.  ifa/eian,  20  A.,  447  (1898). 

(7)  Tacoordeen  Tewary  v.  Nawab  Syed,  1  Ind. 
App.,  192  (1874): «.  c.,  13  B.  L.  B.,427;  21  W.  R., 
.340 ;  Kanai  Lai  v.  Kamini  Debt,  1  B.  L.  R.,  O.  C, 
31  (1867);  WaiidKkan  r.  Bwat  Ali,  18  C.  546 
(1891) ;  8.  c,  18  Ind.  App.,  144  ;  a«  to  agent*  oot 
standing  in  fiduciary  relation,  see  Boo  Jinafboo 
r.  Sha  Nagar,  U  B.,  78  (1886) ;  ae  t«  confidential 

lanager,  eee  Mahadevi  v.  ffeelamani,  20  H.,  273 
1896). 

(8)  TaylOT,  Et.,  {{ 161,  162  ;  Story,  Rq.  Jnr, 
U  309— 327A,  and  oaaes  there  cited.  The  ooarta 
hIso  regard  with  soapicion  all  dealings  with  hein 
AD  regards  their  expectancies,  and  relieve  against 
unconscionable  bargains  with  poor  and  ignorant 
persons.  See  CKunni  Knar  v.  Rup  Singk,  11  A., 
67  (1888) ;  Taylor,  Et.,  {  163.  Bat  these  oawsa 
do  not,  as  a  mie,  oome  within  the  scope  of  the 
section.  PoUock's  Law  of  Fraud  in  British 
India,  76—80. 


(9)  Silal  Pnuad  v.  Parika  Lai,  10  A.,  5» 
(1888) ;-  see  remarks  upon  the  tacts  of  this  esse 
in  Pollock's  Law  of  Fraud,  68,  69. 

(10)  Markby,  Ev.,  86.  "  So  far  as  they  go 
(i.e.,  the  word  of  the  section)  they  give  effect  to 
the  general  law  of  all  Courts  in  which  the  ptin- 
oiples  of  English  Equity  prevail.  But  I  Tcatwe 
to  think  that  they  do  not  go  quite  far  enough  t» 
be  an  adequate  expreesion  of  the  l«w,  unless  the 
words  °  active  confidence  '  are  to  reeeivc  a  Uign 
meaning  than  they  would  natnrally  convey  to 
any  reader,  whether  a  laynian  or  a  lawyer,  est 
familiar  with  this  class  of  cases."  Pollack's  Law 
of  Fraud  in  British  India,  p.  66.  In  TImkmr  Du  r. 
Jmmj  Singk,  26  A.,  130  (1903) :  the  Privy  Cooa- 
oil  held  that  the  plaintiff  was  not  in  a  positioD  of 
"active  confidence"  towards  the  defradaatt 
within  the  meaning  of  this  section. 

(11)  V.  anle,   p.  684,  note  (6). 

(12)  It  has  further  been  said  (L.  C.  in  Eqsity 
636)  that,  where  a  person  gains  a  grtal  admnhfr 
over  another  by  a  voluntary  instrument,  bordA 
of  proof  is  thrown  upon  the  person  receiviag  tl» 
benefit,  and  he  is  under  the  necessity  of  sbowisf 
that  the  transaction  is  fair  and  honest ;  for,  t 
though  the  Courts  never  prevent  one  persoo  fn» 
being  the  voluntary  object  of  the  bounty  <> 
another,  yet  it  must  be  shown  that  the  bouoty  •>• 
purely  voluntary  and  not  produced  fay  any  nadie 
influence  or  misrepreeentatiaa.  ne  Bvidsaee 
Act  does  not  provide  specially  tor  this  lait  am, 
thmgh  it  may  poaribly  fail  within  the  pvrinr 
of  a.  114,  pos<.  nsU,  Bv.,  SlI.  »«  s>  sis* 
Pollock's  I«w  of  Frsad.  <7. 
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thrown  upon  him  the  burthen  of  establishing  beyond  all  reasonable  doubt  the 
perfect  fairness  and  honesty  of  the  entire  transaction.  (1) 

In  judging  of  the  validity  of  transactions  between  persons  standing  in  a 
confidential  relation  to  each  other,  it  is  very  material  to  see  whether  the  person 
conferring  a  benefit  on  the  other  had  competent  and  independent  advice  ;  (2) 
and  the  age  or  capacity  of  the  person  conferring  the  benefit  and  the  nature  of 
the  benefit  are  also  of  very  great  importance  in  such  cases.  (3) 

In  this  country  where  the  position  of  jmrdanashin  or  secluded  women  is  to  pnrda- 
a  large  extent  one  of  isolation  and  subserviency,  it  has  been  held  that  they  are  »*••»•«»• 
entitled  to  receive  that  protection  which  the  Court  of  Chancery  always  extend  to 
the  weak,  ignorant  and  infirm,  and  to  those  who  for  any  other  reason  are  spe- 
cially likely  to  be  imposed  upon  by  the  exertion  of  undue  influence  over  them. 
This  influence  is  presumed  to  have  been  exerted,  unless  the  contrary  be  shown. 
It  is,  therefore,  in  all  dealings  with  those  persons  who  are  so  situated,  always 
incumbent  on  the  person  who  is  interested  in  upholding  the  transaction  to 
show  that  its  terms  are  fair  and  equitable. (4)  Protection  is  given  in  these 
instances  apart  from  the  provisions  of  this  section,  which  strictly  apply  only 
to  the  case  of  those  purdanashin  women  who  have  dealings  with  others  in 
confidential  relations  with  them.  It  has  in  numerous  cases  been  laid  down 
that  strict  proof  of  good  faith  is  required  where  purdanashin  women  are  con- 
cerned, and  that  it  is  incumbent  on  the  Court  when  dealing  with  the  dis- 
position of  her  property  by  a  purdanashin  woman,  whether  Mahomedan  (5)  or 
Hindu  to  be  satisfied  that  the  transaction  was  explained  to  her  and  that  she 
knew  what  she  was  doing.  (6)    But  the  burden  of  proof  will  be  discharged  by 


(1)  Taylor,  Ev.,  {}  151.  In  fact  in  such  caaes 
uodae  inflnence  ia  presumed  to  have  been  exerted, 
until  the  contrary  ia  proved.  Piuhong  v.  Munia 
Balwam,  I  B.  L.  R.,  A.  C,  US  (1868). 

(2)  The  advice  need  not  necsaaarily  and  in  all 
caaea  be  legal,' '  though  in  a  large  number  of  caaes 
the  only  competent  advice  must  be  of  that  char- 
acter; AUrard  v.  Skimur,  36  Ch.  D.,  146,  163, 
168,  169. 

(3)  Field,  Ev,,  611 ;  Me  for  a  consideration 
o(  some  circumstances  constituting  undue  in- 
fluence, Chedambara  Chttty  v.  Renja  Krithna,  13 

B.  L.  R.,  600,  628  (1874),  and  other  cases  cited  in 
Pdlock's  Law  of  Fraud,  p.  77—79. 

(4)  Kanai  Lai  v.  Kamini  Dtbi,  I   B.  L.  R.,  O. 

C.  J.,  31  {1867),  per  Phear,  J.  [refeorrd  to 
in  Sittarini  Patti  v.  Hundo  [.at,  26  C,  918  (1899)] 
Boop  Xonin  v.  Oungadhur  Pertkad,  9  VV.  R. 
297  (1868) ;  Bibee  Rukhun  v.  Shaik  Ahmed,  22 
W.  B.,  443  (1874)  and  see  cases  cited,  fott. 

(6)  Set  remarks  in  Moontkte  Bmloor  v.  Shum- 
.KniiMa  Befum,  11  Hoo.  I.  A.,  661  (1867).  ['In 
Midia  the  Mnssalman  woman  of  rank,  like  the  Hin- 
on,  is  shut  np  in  the  seiiana,  and  has  no  commu- 
nieatioD  except  from  behind  the  purdah  or  tarten, 
*ith  any  male,  save  a  few  privileged  relatives 
or  dependants.  The  culture  of  the  one  is  not, 
generally  speaking,  higher  than  that  of  the  other 
ud  they  may  be  taken  to  be  equally  liable  to 
pnasneand  inBueoce;  ff**].  Kka*  Mekal  v. 
Aimimigkalar-aeMtml  of  Benfal,  6C.  W.  N.,606 
(IWI). 

(6)    Atiitr  Alt  v.  Delroat  Banoo,  3  C,    324 


(1877) ;  s.  c,  before  the  High  Court,  16  B.  L.  R. 
167;  23  W.  R.,  463;  SvdiM  Lai  v.  aheobarat 
Koer,  S.  I.  A.,  839  (1881);8.  c,  7  C,  245  [followed 
in  Shambati  Koeri  v.  Jafo  Bibee,  29  C,  749  (1902) ; 
Moonthee  Bmloor  v.  Sunuoonitea  Begum,  1 1  Moo. 
I.  A.,  661  (1867);  Hoop  Xarain  v.  QuTtgadhur  Per- 
thad,  9  W.  R.,  297  (1868) ;  Tacoordeen  Teuarrg 
V.  Nawab  Syed,  1 1.  A.,  192 ;  s.  c.  13  B.  L.  R.,  427 ; 
21  W.  R.,  340 :  Panna  Lai  v.  Srimati  Bamamn- 
dan,  6  B.  L.  R.,  732,  741  (1871);  Aiffl  Perihad 
V.  Ainec  PhoolpuUee,  7  W.  R.,  99  (1867) :  Jf  Msu- 
mat  Ateetooniem  v.  Bajur  Khan,  10  B.  L.  R., 
205  (1872) ;  [A  plaintiff  who  seeks  to  make  a 
jmrdanathin  liable  on  a  document  alleged  to  have 
been  executed  by  her  agent  must  give  strict  proof 
of  such  agency]  ;  AemutoonitM  Bibee  v.  AUa 
Hafit  [Admissions  by  purdanathin] ;  S  \V.  R., 
468  (1867);  Bibee  Rukhun  v.  Shaikh  Ahmed,  22 
VV.  R.,  443  (1874);  Syed  Fuzzul  v.  Amjud  Ali 
[Registration :  mutation  of  names],  17  W.  R., 
523  (1872) ;  Doolee  Chand  v.  Mvttl.  Oomda  Kha- 
num  [Registration],  18  W.  R.,  238  (1872);  Orteth 
Chunder  v.  BhugyobuHy  Debia,  13  Koo.  I.  A.,  419 
(1870) ;  14  W.  R.,  P.  C,  7 ;  Behari  Lai  v.  Habil. 
Bibi,  8  A.,  287  (1886);  Deo  Kuar  v.  Man  Kna., 
17  A.,  1  (1894)  ;  s.  c,  21  Ind.  App.,  148;  Bad 
Bibi  v.  Sami  Pillai,  18  M.,  267  (1892) ;  distin. 
goishing  Athgar  Ali  v.  Dilroos  Banoo,  supra ; 
Achhan  Kuar  v.  Thakurdat,  17  A.,  126  (1896): 
Mahadtvi  v.  A'eelamaai,  20  H.,  273  (1896)  Bakim 
Muhammad  v.  Sajitmn,  20  A.,  447  (1898) ;  An- 
noda  Mohm  v.  Bhuian  Mohini,  6  C.  W.  N'.,  489 
(1901),  s.  c.  28  C,  646 :  Kha«  Mehal  v.  Admini4- 
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evidence  given  of  circamstances  inconsistent  with  or  contrary  to  those  upon  which 
the  presumption  is  rai8ed.(I)  The  presumptions  as  to  the  knowledge  of  the  exe- 
cutant of  the  contents  of  the  document  she  is  executing  do  not  equally  apply 
in  the  case  of  a  jmrdanashin  as  in  the  case  of  other  persons.  (2)  In  a  recent  ctse 
in  the  Privy  Council(3)  a  person  was  described  as  a  qttasi-purdantuhin.  Thdr 
Lordships  taking  the  term  to  mean  a  woman  who,  not  being  of  the  puria- 
nashin  class,  is  yet  so  close  to  them  in  kinship  and  habits  and  so  secluded  from 
ordinary  social  intercourse  that  a  like  amount  of  incapacity  must  be  ascribed 
to  her,  and  the  same  amount  of  protection  which  the  law  gives  to  purdatuuKint 
must  be  extended  to  her ;  held  the  contention  to  be  a  novel  one  and  that 
outside  the  class  of  regular  purdanathins  it  must  depend  in  each  case  on  the 
character  and  position  of  the  individual  woman  whether  those  ^o  deal  with 
her  are,  or  are  not,  bound  to  take  special  precautions  that  her  action  shall  be 
intelligent  and  voluntary,  and  to  prove  that  it  was  so  in  case  of  dispute. 

It  has  been  held  in  England  that  the  rules  of  Courts  of  Equity  in  relation  to 
gifts  inter  vivos  are  not  applicable  to  the  making  of  wills  ;  and  that  though 
natural  influence  exerted  by  one  who  possesses  it  to  obtaui  a  benefit  for  himself 
is  undue  inter  vivos,  so  that  gifts  and  contracts  inter  vivos  between  certain 
parties  will  be  set  aside,  unless  the  party  benefited  can  show  affirmatively  that 
the  other  party  could  have  formed  a  free  and  unfettered  judgment  in  the 
matter ;  yet  such  natural  influence  may  be  lawfully  exercised  to  obtain  a  will 
or  legacy.  (4)  It  is  as  ^et  an  open  question  whether  or  not  the  same  rule  will  be 
found  applicable  in  this  country  though  here,  as  in  England,  a  will  is  void  only 
when  caused  by  fraud  or  coercion,  or  by  such  importunity  as  takes  away  the 
free  agency  of  the  testator.  (5)  For  though  as  observed  in  the  case  cited  below 
while  it  may  be  reasonable  to  presume  that  a  person  has  availed  himself  of  the 
natural  influence  his  position  gave  him,  it  is  a  very  different  thing  to  piesome, 
without  any  evidence,  that  a  person  has  abused  his  position  by  the  exercise  of 
dominion  or  the  assertion  of  adverse  control  ;(6)  yet  on  the  other  hand,  it  has 
been  said  that  there  is  no  sound  reason  why  the  presumption  of  undue  injBueDce 
should  not  be  applicable  to  wills  in  the  same  maimer  as  to  deeds.  (7) 

112.     The  fact  that  any  person  was  born  during  the 
continuance    of    a   valid    marriage  between  his  mother  and 


IrabMr-Oeneral  of  Ben^l,  6  C.  \V.  N.,  605  (1901) ; 
Annala  MoktM  v.  Bhmban  Mohinet,  28  C.  646 
(1901).  ["Tbeir  Loi-dahip  cannot  act  on  the 
speculation  that  she  must  have  known  that  of 
wliich  it  i«  not  shewn  that  any  direct  information 
W8«  convoyed  to  her."] 

(1)  See  Tamamtkeri  SivWuri  v.  Mamtul 
Vatudemn,  3  M.,  21S  (1881);  Mahomed  ButA 
\.  HoMei»i,  16  C,  684  (1888);  a.  c,  15  Ind. 
A  pp.,  81,  in  which  the  Privy  Council  point  out 
the  facta  which  a  court  should  consider  in  ao 
issue  of  undue  influence  rightly  raised. 

(2)  Khat  Mthal  v.  Adminitlntor-Otiural  o/ 
Bmtai,  6  C.  W.  N.,  60S  (1901). 

(!>)  Hodgt*  V.  Londm  *  Ddhi  Bank,  5  C.  W. 
N.,  1  (1900) ;  s.  c  ,  23  A.,  137.  [Where  a  surety 
alleged  that  he  signed  a  bond  without  reading 
it,  and  that  he  was  not  given  to  understand 
that  he  was  contracting  himself  out  of  the 
ordinary  rule  exonerating  him  from  liability  if 
time  be  given  to  the  principal  debtor  ;  keU  that 
people  who  induce  others  to  advance  money 
on  the  faith  of  their  undertakings  cannot   escape 


from  their  plain  effect  on  such  plea,  and  that  it 
requires  a  clear  case  of  misleading  to  succeed  OB 
snoh  a  plea.|  iSee  as  to  the  plea  that  a  party 
signing  a  document  did  not  know  what  it  wu; 
Ktrby  v.  Oreat  Watern  Ry.  Co.,  IS  L.  T.,  66S ; 
0rea<  WeMern  Bg.  Co.  v.  MeCartf,  L.  R.,  12  A|ip., 
Cas.,  318,  237,  234 ;  Bickardton  v.  AiMilret,  I. 
R..  App.  Cas.,  (1894),  217;  Parktr  v.  Somtk- 
Eatltrn  Saliuaf  Co.,  2  C.  P.  O.,  416,  4X2  ;  Barris 
V.  Oreo*  WtMen  Bg.  Co.,  1  Q  ,  B.  D.,  515,  530 ; 
Watkiiu  V.  Bifmitt,  lOQ.  B.  D..  178,  188 ;  Smik  v. 
Bugka,  U  R,  6Q.  a,  697,  «07.  cited  m  Jb«  ZaJl 
V.  River  Bleam  Navifation  Co..  8uR7&2  of  IWt, 
Cal.  H.  Ct.,  28th  July  1896.  Cor.  Sale,  J. 

(4)  ParjUt  V.  Uwlat,  L.  R.,  2  P.  ft  D.,  4«t 

(5)  Act  X  of  1866,  s.  48  (Soooessiaa  Act); 
XXI  of  1870  (Hindu  WUls).  See  Baftd  Jfdb» 
mad  V.  FMek  MMiammad,  22  Ind.  App.  4,  10 
(1894),  in  which  the  distinction  between  UBiiae 
influence  and  ineajMcity  ia  pointed  out. 

(6)  ParfUt  V.  Lawleu,  supra,  470. 

(7)  2  Leading  Caaea,  Notes  to  Bfttam 
V.  Bafelg.    See  Burr  Jones,  Ev.  1,  {  IW. 
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any  man,  or  within  two  hundred  and  eight  days  after  its  disso- 
lation,  the  mother  remaining  unmarried,  shall  be  conclusive 
proof  that  he  is  the  legitimate  son  of  that  man,  unless  it  can 
be  shown  that  the  parties  to  the  marriage  had  no  access  tt> 
each  other  at  any  time  when  he  could  have  been  begotten. 

Principle. — See  Notes,  jiost. 

s.  3  (" Fact.")  B.  4.  ("CowJtuive  proof.') 

Steph.  Dig.,  Art.  98  ;  Best,  Presamptive  Evidenoe,  70.  71 :  Wharton.  Rv.,  {§  1298. 1299, 
608  ;  LawBon'a  Presumptive  Evidence,  104—119;  Taylor,  Ev.,  {§  16,  106,  950.  95 1  ;  Phipson, 
Bv.,  3rd  Ed.  166,167,168;  Best,  E v.,  §686;  Roseoe,  K.  P.  Bv.,  95,  1038;  Phillips  and 
Arnold.  471-473;  Wills.  Ev.,  152,  203,  204,  37.38;  Powell,  Ev.,  81,  82,  166,166;  Stewart 
Rapalje's  Treatise  on  the  Law  o{  Witnesses,  §  158. 

OOMMONTART. 

The  section  assumes  the  existence  of  a  valid  marriage.  The  legal  presump-  i^sitimaoy 
tion  of  paternity  raised  by  it  is  applicable  only  to  the  offspring  of  a  married  couple. 
A  person  claiming  as  an  illegitimate  child  must  establish  his  alleged  paternity 
like  any  other  disputed  question  of  relationship.  So  where  a  person  alleged 
that  he  was  the  illegitimate  son  of  one  C.  C.  the  ontu  of  establishing  that  fact 
was  held  to  be  clearly  upon  him,  and  he  could  not,  by  simply  proving  that  his 
mother  was  C.  C.'s  concubine,  shift  the  ontu  on  to  the  other  side  to  disprove  his 
patemity.(l)  Where  the  father  and  mother  were  or  are  married,  it  is  a  presump- 
tion of  law,  which  is  binding  until  rebutted,(2)  that  a  person  bom  in  a  civilized 
nation  is  legitimate.  In  the  Roman  law  according  to  the  well-known  maxim 
pater  est  quem  nitj)tice  defnonstrant  (he  is  the  father  whom  the  marriage  indicate8)(3) 
the  presumption  of  legitimacy  is  this,  that  a  child  bom  of  a  married  woman  is 
deemed  to  be  legitimate,  and  it  throws  on  any  person  who  is  interested  in  making 
out  the  illegitiiMcy  the  whole  burden  of  proving  it.  The  law  presumes  both 
that  a  marriage-ceremony  is  valid(4)  and  that  every  person  is  legitimate. 
Marriage  or  filiation  (parentage)  may  be  presumed,  the  law  in  general  presuming 
against  vice  and  immorality.  (5) 

As  has  been  said,  ' '  this  legal  presumption  that  he  is  the  father  whom  the 
nuptials  show  to  be  so  is  the  foundation  of  every  man's  birth  and  status.  It  is 
a  plain  and  sensible  maxim  which  is  the  corner-stone,  the  very  foundation,  on 
which  rests  the  whole  fabric  of  society ;  and  if  you  allow  it  once  to  be  shaken, 
there  is  no  saying  what  consequences  may  follow.  "(6)  So  strict  upon  this  head 
was  the  ancient  common  law  that  if  the  husband  was  within  the  four  seas,  at  any 
time  during  the  pregnancy  of  the  wife  the  presumption  was  conclusive  that  her 
children  were  legitimate.  (7)  But  this  rule  at  length  was  in  the  language  of 
Grose,  J.,  "  on  account  of  its  absolute  nonsense,  "  exploded,  (8)  and  the  rule  of 


(1)  Oofttlatami  ChtUi  v.   AnttaehtUam  CheUi,  C.  B.,  N.  S..  782;  Harrinn  v.  Mayor,  DeO.  H.  ft 
27  M.,  32  (1903).  6..   163 ;  Lawson's  Presumptive  Evidence,  106, 

(2)  Wharton,      Ev.,     $    1298;  Best,     Preaa.  107 ;  tees.  114.  p<M<. 

Ev.,   70,    71 ;    6    Co.,  98i ;    Morrit  v.  Davits,  S  (6)     Lawaon's    Presamptive     Et.,     104 — 106. 

CI.  ft  F.,  163  ;  Banbury  Pterayt  ctut,  1  Sim.  ft  St.,  (6)     BoulUdge  v.    CamOur;  Nicholas   Adult 

163;  Btad  v.  Htad,  1  Sim.  ft  St.,  160 ;  Cope  v.  Bast.,  161 :  "The  basis  of  the  rale  seems  to  be  a 

Cofe,  1  M.  ft  Rob.,  269,  276.  notice  that  it  is  undesirable  to  inquire  into  the 

(3)  See  the  maxim  applied  in  the  case  of  Mu-  paternity  of  a   child,  whose  pannts  have  access 
hammadans  in  Jtmmnt  Singjee  v.  Jet  Singjee,  3  to  each  other;"  Markby,  Ev.,  87. 

Moo  I.  A.,   246  (1844) ;  Nieholat  v.   Aepher,  24  (7)     R.  v.  Murray,  1  Salk.,   122  :  R.  v.  Alerton, 

C,  222  (1896).  1    lid.    Baym.,   122 ;  see  Lawson's  Presumptiv 

(4)  Harrod  v.  Harrod,  I   K.  ft  J.,  4 ;  Fleming  Ev.,  109. 

V.  rUming,  i  Bing.,  266 ;  Siehtl  v.  Lambert,  16  (8)     it.  v.  Lugt,  8  East.,  208. 
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modern  English  law  has  been  summed  up  concisely  by  Le^ch,  V.  C,  to  be  as 
follows(l) : — 

' '  The  ancient  policy  of  the  law  of  England  remains  unalt«red-  A  child 
bom  of  a  married  woman  is  to  be  presumed  to  be  the  child  of  the  husband,  un- 
less there  is  evidence  which  excludes  all  doubt  that  the  husband  could  not  be  the 
father.  But  in  modem  times  the  rule  of  evidence  has  varied.  Formerly  it  was 
considered  that  all  doubt  could  not  be  excluded,  unless  the  husband  were  eartw 
qwUuor  maria.  But  as  it  is  obvious  that  all  doubt  may  be  excluded  from  other 
circumstances,  although  the  husband  be  within  the  four  seas,  the  modem  prac- 
tice permits  the  introduction  of  every  species  of  legal  evidence  tending  to  the 
same  conclusion.  But  still  the  evidence  must  be  of  a  character  to  exclude  all 
doubt ;  and  when  the  Judges  in  the  Banbury  case  spoke  of  satisfactory  evidence 
upon  this  subject,  they  must  be  understood  to  have  meant  such  evidence  as 
would  be  satisfactory  having  regard  to  the  special  nature  of  the  subject.  " 

The  rule  here  referred  to,  and  declared  by  the  House  of  Lords  in  the  Ban- 
bury Peerage  case,(2)  was — "  In  every  case  where  a  child  is  bom  in  lawful  wed- 
lock, the  husband  not  being  separated  from  his  wife  by  a  sentence  of  divorce, 
sexual  intercourse  is  presumed  to  have  taken  place  between  the  husband  and 
wife,  imtil  that  presumption  is  encountered  by  such  evidence  as  proves,  to  the 
satisfaction  of  those  who  are  to  decide  the  question,  that  such  sexual  intercourse 
did  not  take  place  at  any  time,  when,  by  such  intercourse,  the  husband  could,  ac- 
cording to  the  laws  of  nature,  be  the  father  of  such  child. ' '  This  is  the  law  both 
in  this  country(3)  and  in  England  and  America  at  the  present  time. 

The  section  says  that  birth  during  marriage  is  conclusive  proof(4)  of 
legitimacy,  unless  it  can  be  shown  that  there  was  non-access.  This  section 
differs  from  those  which  direct  that  the  Court  "shall  presume "  in  the 
circumstance  that  in  the  latter  case  the  presumption  may  be  rebutted  by  any  fact 
or  facts  ;  but  the  presumption  enacted  by  the  present  section  can  be  rebutted 
only  by  proof  of  the  particular  fact  indicated  as  that  by  which  it  may  be 
rebutted.  In  order  to  displace  the  conclusive  presumption,  it  must  be  shown 
that  no  'access  '  or  opportunity  of  sexual  intercourse  occurred  down  to  a  point 
of  time  so  near  to  the  birth  (as  for  instance  six  months)  as  to  render  paternity 
impossible. 
AooMB.  jjj  ^jjjg  jyjg  i»  j^ccegg  "  and  "  non-access  "   mean  the   existence   or  non- 

existence of  opportunities  for  sexual  intercourse. (5)  If  sexual  intercourse  is 
proved  between  the  husband  and  wife  at  the  time  of  the  child  being  conceived, 
the  law  will  not  permit  an  enquiry  whether  the  husband  or  some  other  man 
was  more  likely  to  be  the  father  of  the  child.  (6)  Non-access  may  be  proved  by 
means  of  such  legal  evidence  as  is  admissible  in  every  other  case  in  which  it  is 
necessary  to  prove  a  physical  fact.  (7) 

As  a  child  bom  of  a  married  woman  is  in  the  first  instance  presumed  to  be 
legitimate,  such  presumption  is  not  to  be  rebutted  by  circumstances  which  only 
create  doubt  and  suspicion ;  but  it  may  be  wholly  removed  by  proper  and  sufficient 
evidence  showing  that  the  husband  was  (a)  incompetent  ;(8)  (6)  entirely  absent 
so  as  to  have  no  intercourse  or  communication  of  any  kind  with  the  mother ; 
(c)  entirely  absent  at  the  period  during  which  the  child  must,  in  the  course  of 

(1)  H*ad  V.  Head,  1  Sim.  &  St.,     150  (1823).         calls  it  ••  gcneraUng  access" 

(2)  1  Sim.  &  St.,  163.  (6)     Morru  v.    Datnet,  5  O.  4  F.,  tOi  Capi 

(3)  As  to  Mnhammadan  Law,  v.  pott,  and  s.       v.  Cope,  1  M.  &  Rob.,  27S. 

114,  pott.  (7)  Rozirio  V.  Infla,  18  Bom.,  it»,  472  (18WI 

(4)  See  ».  4,  ante.  (g)     in  Field,  Kv.,  614,  it  is  saggtatcd  that  the 
(6)    Banlmry  Peerage  cam,  1  Sim.  &  St.,  169 ;       section  scarcely  makes  provision  for  this  case . 

6  a.  4  F.  260 ;  Cope  v.  Cope,  1  M.  ft  Rob.,  275  ;  bat  "access"  doea  not  in  this  ooaneotioc  simplT 
Bvry  V.  Phapot,  2  My.  ft  K.,   349;  in  Hargrove       moan  being  in  the  same  place  or  hooae  (fisatsni 


V.  Hargrove,  9  Beav.,  562,  666,  Lord  Langdale       Peerage  Cote,  I  Sim.  *  8t^  169),  bot 
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nature,  have  been  begotten  ;  or  (d)  only  present  under  such  circumstance  as 
aSord  clear  and  satisfactory  proof  that  there  was  no  sexual  intercourse. 

Such  evidence  as  this  puts  an  end  to  the  question  and  establishes  the  illegi- 
timacy of  the  child  of  a  married  woman.  (1)  All  these  similar  facts  are  receivable 
in  evidence  in  proof  of  non-access.  So  also  Lord  Ellen  borough  in  R.  v.  Luffe{2) 
laid  it  down  that  the  illegitimacy  of  the  child  might  be  shown  when  the  legiti- 
macy was  impossible  and  the  impossibility  arose  from  (a)  the  husband  being 
under  the  age  of  puberty ;  (&)  the  husband  labouring  under  a  disability 
occasioned  by  natural  infirmity ;  (c)  the  length  of  time  elapsed  since  the  death  of 
the  husband  ;  (d)  the  absence  of  the  husband  ;  or  (e)  where  the  impossibility 
was  based  on  the  laws  of  nature. 

In  this  last  connection  it  will  be  uimecessary  to  prove  facts  which  may  cer- 
tainly be  known  from  the  invariable  course  of  nature  ;  such  as  that  a  man  is  not 
the  father  of  a  child,  where  non-access  is  already  proved  until  within  six  months 
of  the  woman's  delivery.(3) 

So  far  as  concerns  descent  from  particular  parents  a  child  bom  during  wed- 
lock is  presumed  according  to  English  law,  to  be  the  legitimate  issue  of  such 
parents,  no  matter  how  soon  the  birth  be  after  the  marriage.(4)  When  a  man 
marries  a  woman  whom  he  knows  to  be  with  child  he  may  be  considered  as 
acknowledging  by  a  most  solemn  act  that  the  child  is  his.(5)  The  present 
section,  following  the  English  law,  adopts  the  period  of  birth,  as  distinguished 
from  conception,  as  the  turning  point  of  legitimacy.  It  is  a  peculiarity  of 
that  law  that  it  does  not  concern  itself  with  the  conception,  but  considers  a 
child  legitimate  who  is  born  of  parents  married  before  the  time  of  his  birth, 
though  they  were  unmarried  when  he  was  begotten.  (6)  But  though  a  child  is 
presumed  to  be  legitimate  no  matter  how  soon  bom  after  the  marriage,  this  pre- 
sumption may  be  overcome  by  proof  that  the  alleged  father  was  incapable 
on  grounds  either  of  impotence,  or  absence,  of  being  father  of  the  child.(7) 

Where  evidence  of  access  is  given,  it  requires  the  strongest  evidence  of  non- 
intercourse  or  other  proof  beyond  reasonable  doubt,  to  justify  a  judgment  of  ille- 
gitimacy. (8)     Adultery  on  the  wife's  part,  however  clearly  proved,  will  not  have 


ed  nith  referenoe  to  the  result,  vu.,  the  procres-  in  wedlock,     it  stand*     upon  its  own  peculiar 

tion  of  children.   There  oaa  therefore  be  as  little  ground.  The  marriage  of  the  pactiea  is  the  criterion 

"■coeas"  when  the  husband   is   impotent    though  adopted    by   the  law  in    the  cases  of  anti-nuptial 

present,  as  when  he   is    capable   though  absent.  generation  for  ascertaining  the  actual    parentage 

It  is  clear  that  there  was  no  intention  to  depart  of  the  child.  For  this  purpose  it  will  not  examine 

{rom    the    English   rule   on   the    point,   which  is  when  the    gestation    began,  looking  only  to  the 

slso  a  rale  of  obvious  good  sense.  recognition  of  it  by  the  husband  in  the  subsequent 

(1)  Bargravt  v.  Hargruvtt,  9  Beav.,  S52,  555  act  of  marriage,"  per  Lord  EUenborough. 

|)cr  Lord  Langdale.  (l3)     Muhammad  AUahdad  v.  Muhamad  Ismail, 

(2)  8  East.,  207.  10  A.,  289,  3»6  (1888),  per  Mahntood,  J.     Under 

(3)  Taylor,  Kt.,  {  16,  and  eases  there  cited ;,  Muhammedan  law  questions  of  legitimacy  are 
and  of.  WhiMerlf'a  ca«t  cited  in  LAWson,  Pres,  referred  to  the  date  of  the  conception  of  the  child 
■r.i  110,  where  it  wai  attempted  to  charge  a  black  and  not  to  the  period  of  the  birth,  ib.,  v.  potl. 
man  as  the  father  of  a  white  child  born  of  a  Hu-  Under  Hindu  la«'  it  is  not  necessary  in  order  to 
■Mto  woman.  So  also  expert  eridence  has  been  render  a  child  legitimate  that  the  procreation  as 
admitted  to  show  that  by  the  "  laws  of  nature,"  well  as  the  birth  should  take  place  after  marriage, 
a  white  man  and  woman  could  not  be  the  parents  Oalagappa  Ckttty  v.  CoUeclor  of  Triehinopolg,  14 
of  a  Mulatto  child.     Wharton,  Rv.,  {  1298.  B.  L.  B.,  116   (1873) :  see  s.  114,  patl.     As  ta  the 

(4)  Wharton,  Et.,  {  1298.  As  to  the  Hahom  position  of  bastards  in  Hindu  Law,  see  Pandaiya 
medan  Law,  see  Syed  Ameer  All's  Mahommedan  Tthvtr  v.  Puli  Tdaver,  1  Mad.  H.  C.  R.,  478, 
Uw,  Vol.  II,  pp.  199—201.  (1863). 

(6)    R.  T.  Luffe,  8  East.,  210,  per  Lawrence,  J.,  (14)    Jforrw  v.  Daviet,  5  CI.  &  F.,  163;  R.  v. 

modtetib.  207,  "with  rapect  to  the  case  where  the  Mansfield,  I  Q.  B.,  444 ;    AteUa/  v.  Bprigg,  33  L. 

parents  have  married  to  recently  before  the  birth  J.,  Ch.,  345    Wharton,  Et.,  {  1298. 

of  the  chiM  that  it  could  not  hare  been  begotten  do)  Wharton,  Et.,  {  1298 ;  Taylor,  Ev.,  {  IU6 ; 
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this  effect,  if  the  husband  had  access  to  the  wife  at  the  beginning  of  the  period  o! 
the  gestation,  unless  there  is  positive  proof  of  non-inteTCOui8e.(l)  ^om  evi- 
dence of  "  access  " — ^as  this  word  is  used  in  this  connection — the  presumption 
of  sexual  intercourse  is  very  strong.  (2)  But  evidence  of  access  is  not  conclusive. 
It  being  only  proved  that  the  opportunity  for  sexual  intercourse  had  existed— as 
that  the  parties  lived  in  the  same  house — and  the  fact  itself  not  being  proved, 
evidence  is  admissible  to  disprove  the  presumption  that  it  did  take  place.  The 
parties  may  be  followed  within  these  four  walls,  and  the  fact  of  sexual  inter- 
course not  only  disproved  by  direct  testimony  but  by  circumstantial  evidence 
raising  a  strong  presumption  against  the  fact.  In  other  words  the  proof  'of 
sexual  intercourse  being  conclusive  the  presumption  cannot  be  attacked,  but  the 
evidence  by  which  such  fact  is  to  be  established  may  be  contradicted.  (3)  To 
rebut  the  presumption  under  this  section  it  is  for  those  who  dispute  the  paternity 
of  the  child  to  prove  non-access.  Where  a  wife  came  to  her  husband's  house  a 
few  days  before  he  died  and  remained  there  up  to  the  time  of  his  death,  and  it 
was  shown  that  a  child  alleged  to  be  that  of  her  husband,  was  the  child  of  the 
wife  and  that  it  was  born  within  the  time  necessary  to  give  rise  to  the  presump- 
tion under  this  section,  the  Privy  C!ouncil  in  the  absence  of  any  evidence  to 
show  that  the  husband  could  not  have  had  connection  with  his  wife  daring  the 
time  she  was  residing  with  him,  hdd  that  the  presumption  as  to  the  paternity 
of  the  child  given  by  this  section  must  prevail.  The  fact  that  the  husband  was 
during  the  period  within  which  the  child  must  have  been  begotten,  suffering 
from  a  serious  illness  which  terminated  fatally  shortly  afterwards  was  hdi, 
under  the  circumstances,  not  sufficient  to  rebut  the  presumption.  (4)  This  pre- 
sumption still  exists  where  the  parties  are  living  apart  m>m  each  other  by 
mutual  consent ;  though  the  presumption  is  rebuttable  by  proof  of  non-access. 
But  it  is  otherwise  where  they  are  separated  by  a  decree  of  Court,  for  in  such 
cases  the  presumption  is  that  they  obey  the  decree.(5)  Moreover  by  the  terms 
of  the  section  there  must  be  a  "  continuance  of  a  valid  marriage.  "  But  a 
child  bom  within  280  days  from  the  dissolution  of  a  valid  marriage  will  be  pre- 
sumed legitimate.  So  in  the  case  of  widowhood  though  cohabitation  is  possi- 
ble, the  law  will  presume  in  favour  of  chastity  and  of  the  legitimacy  of  a  child 
bom  within  280  days  after  the  death  of  the  husband.  (6)  Where  a  child  bom 
some  365  days  after  the  last  period  at  which  he  could  have  been  begotten  by 
the  husband  of  his  mother  was  set  up  as  legitimate,  it  was  hdd  that  althoo^ 
such  a  period  of  gestation  was  perhaps  not  absolutely  beyond  the  bounds  of 
possibility,  yet  there  being  evidence  that  the  mother  had  been  married  to  her 
husband  for  ten  years  without  having  had  any  children  by  him,  and  also  evi- 
dence which  pointed  strongly  to  the  conclusion  of  immorality  on  the  part  of  the 
mother,  the  only  reasonable  finding  was  against  the  legitimacy  of  the  child.(7) 

Head  v.  Bead,  supra ;  Cope,  v.  Cope  Bopro ;  Mor-  (3)    lb.,  116, 1 16 :  R.  v.  InkabitanU  of  M—- 

rit  V.  Daviet,  suprft ;  Wrighi  v.  Holdgate,3  C.  k  field,  sapn;  Cope  ▼,  Cope,  rapnt;  oo  this  point 

Kir.,  168 ;    Lejge  v.  Edmond,  26  L.  J.  Ch.,  126 ;  the  oondaet  of  the  partiM  to  rdevaot,  m  that  th> 

Banbwry    Peerage     Catt,    supra ;    R.    v.  Luffe,  wife  concealed  the  birth  of  the  child  from  tha  hu- 

supra  ;  as  to  the  competency  of  the  parents  to  band  :  Morrit  T.  I>ivie*,  6  CI.  ft  F.,  183 ;  Ctpe 

prove  non-access,  v.  pott.  _  t.    Cope,   supra ;  Banbttrj/  Peerage  omc,   sopn : 

(1)  Bury  V.  PkUpot,  2  Myl.  ft  K.,  349;  Uead  Pandaiya  Telaver  r.  PtUi  Telamr,  1  Mad.  H.  C. 
V.  Head,  supra  ;  Lavson's  Prea.  Er.,   113,    lU ;  R.,  478,  486  (1863). 

Wharton,  Et.,  {  1298 ;  The  Barony  of  Sale,  1  H.  (4)    ^arauini  Satk  t.  Aim  Oobiud,  29  C  U 

L.  Cas.,  607;  O'wiwy  v.  Ovrwy,   32  L.  J.  Ch.,  (1901);  ■.  c,  4  Bom.  L  R.,  243. 

466.  (S)    Taylor,  Et.,  |  106,  and  oaM*  then  citad. 

(2)  Lawson,  114 ;  see  Plover  v.  Berry,  3.  (6)  See  TrUtk  ATott  t.  LadAmin  Ktmwri^ 
L.  J.,  Ch.,  680 ;  fi.  t.  IrMhitanU  of  ManefieU,  7  C.  W.  N.,  617  (1903),  when  the  ohiW  was  ban 
1  Q.  B.,  144 ;  Cope  r.  Cope,  supra ;  that  husband  223  days  after  the  husband's  death,  8.  C,  K  A., 
and  «ife  slept  together  affords  strong  and  irre-  403. 

sistibte  inference  of  sexual  intorooursq  ;  Legge  r.  (7)     Tikum  Singh  t.  Maa  Kmnmur,  24  A.,  445 

Kdmttadt,  supra.  (1902). 
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It  may  be  a  question  of  difficulty  to  determine  how  far  the  provisioiiB  of  this 
section  are  to  be  taken  as  trenching  upon  the  Muhammedan  law  of  mairiage, 
parentage,  legitimacy  and  inheritance,  which  departments  of  law  under  other 
statutory  provisions  are  to  be  adopted  as  the  rule  of  decision  by  the  Courts  in 
British  India.(l) 

According  to  Engli8h(2)  and  American(3)  law  the  parents  are  incompetent  BruimM  at 
to  prove  non-access  when  the  legitimacy  of  a  child  is  in  question,  which  latter  "•'•'' 
bet  must  be  established  by  circumstantial  evidence  only.  The  role  in  England 
has  been  stated(4)  to  be  that — (a)  Neither  the  mother  nor  the  husband  is  a 
competent  witness  as  to  the  fact  of  their  having  or  not  having  had  sexual  inter- 
course with  each  otheT,(5)  nor  are  any  declarations  by  them  upon  that  subject 
deemed  to  be  relevant  facts  when  the  legitimacy  of  the  woman's  child  is  in  ques- 
tion, whether  the  mother  or  her  husband  can  be  called  as  a  witness  or  not ;  (&) 
provided  that  in  applications  for  affiliation-orders  when  -proof  has  been  given  (by 
independent  evidence )  of  the  non-access  of  the  husband  at  any  time  when  hu 
wife's  child  could  have  been  begotten,  the  wife  may  give  evidence  as  to  the 
person  by  whom  it  was  begotten.(6) 

It  has  further  recently  been  held  by  the  House  of  Lords  that  a  husband  may 
be  asked  whether  he  had  intercourse  before  marriage  with  the  woman  who  after- 
wards became  his  wife.  (7) 

The  grounds  of  the  rule  have  been  staled  to  be  decency,  morality  andrpolicy. 
The  proviso  relating  to  affiliation-orders  is  founded  on  necessity,  since  the  fact 
to  which  the  woman  is  permitted  to  testify  is  probably  within  her  own  knowledge 
and  that  of  the  adulterer  alone.  (8)  It  has  been  hM  in  America  that  the  rule 
thus  established  is  not  afEected  by  the  statutes  removing  disability  from  inter- 
e8t.(9)  The  rule  excludes  not  only  all  direct  ^estions  respecting  access  but  all 
questions  which  have  a  tendency  to  prove  or  disprove  that  fact,  unless  they  are 
pot  with  a  view  to  some  different  point  in  the  cause.  (10)  No  such  rule  is,  how- 
ever, to  be  found  in,  or  implied  from,  this  Act :  and  it  has  accordingly  been  hdd 
that  in  this  country  a  wife  can  be  examined  as  to  non-aocees  of  her  husband 

(1)  Mvkammai  AUaUad  v.  Mtikaimad  It-       of  Wite««M,  {  IfiS;  Lmmoa't  PrMomptire  Evi- 
maO,  10  A.,  S8»,  339  (1888),  per  Mahmood,  J.,  in       denoe,  118 ;  Wharton,  Er.,  |  606. 

VWd,  St.,  S14,  U  is  atsted  that  "It  may  be  sup-  (4)    Steph.  Dig.,  Art.  96. 

pond  that  the  proriaians  of  this    seotion  will  (S)    Unless  the  prooeedinxa   in  the  oonne  of 

•openede  certain  rather  absoid  rules  of  Moham-  vhioh  the  question  arises  are  proceedings  insti- 

medan  la-w,  by  whiob  a  child  bom  six  months  tuted  in  conseqnenoe  of  adultery  ;  32  and  33 

after  marriage  or  within  two  years  after  divorce  Vic,  c.  08,  s,  3, 

or  the  death  of  the  husband,  is  presumed  to  be  (6)  Steph.  Big ;  Art.  98,  citing  B.  v.  Luffe, 
Us  legitimate  offspring.  Su  the  Hedaya,  Ch.  XIII  snpra ;  Copt  t.  Cope,  supra,  272,  274 ;  Ltgge  r. 
and  Haonaghten's  Hinda  Law,  Cb.  VIII,  J  31.  gdmondt,  26  L.  J.,  Eq.,  138,  ISS ;  B.  v.  Man*- 
"It  ia  to  be  noted  that  according  to  the  modem  fttld,  L.  Q.  B.,  444;  UonU  r.Daviu,  3  C.  A  P., 
tiew,  the  period  is  ten  months  after  divorce  or  21S ;  Have*  t.  Dmftr,  L.  B.,  2}>  Ch.  D.,  173 ; 
the  death  of  the  husband.  Farther  the  deter-  Ayk*ford  Purage  cote,  11  Q.  B,  D.,  1.  Letter* 
ainatioo  of  this  point  is  not  tonched  by  consider-  written  by  the  mother  may,  as  part  of  the  re* 
atioas  as  to  the  rational  character  of  the  rales  to  f r«o,  be  admissible  evidence  to  fbaw  illegitimaoy 
be  adopted,  bat  is  simply  dependent  on  an  aoco-  thoogh  the  mother  coold  not  be  called  as  a  wit- 
rate  dktinetion  between  the  substantive  rules  of  ness  to  prove  the  statements  contained  in  snob 
Mobaounedan  law  and  the  rales  of  evidenoe.  letters.  AyU*ford  Pumge  ooM,  supra ;  Buntabu  ▼• 
(10  A.,  328,  m^ira).  If  the  point  for  decision  BaUie,  42  Ch.  D.,  282,  290,  291 ;  Wi  Is,  Ev.,  182. 
be  one  of  evidenoe  only  tbecase  wiU  be  govemed  (7) Poulelt  Peerafeeose,  L.  B.,  A.  C,  398  (1903). 
by  this  Act  (ib. ;  JfasAar  AU  v.  Bndh  Singh,  7  (S)  Taylor,  Ev.,  {{  980,  981 :  see  the  groond* 
A.,  297;  see  s*.  107,  108,a)ile.)  given  in  the  judgment  cited  in  Whaitoo,  Br,. 

(2)  Taylor,  Ev.,  U  MO,  981;  Fhipson,  Ev.,  S  808,  note  (2). 

3ld  Bd.,  168-168;  Best,  Bv.,  1 886 ;  Rosooe,  N.  (9)  Lawson,  Pres.  Ev..     118;  Wharton  Ev.,  § 

P.  Ev.,  1038;    Steph.   Dig.,     Art.   96;    Powell,  608. 

Ev..   18S,  166.  (10)    Taylor,  Ev.,  f  960  and  case  there  eited. 

(3)  Stewart  Rapalje's  Treatise  on  the  Law 
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doling  her  married  life  without  independent  evidence  being  first  o£Eeied  to  prove 
the  illegitimacy  of  her  children.  (1) 

SSSoftwrt^  118.     A  notification  in  the  Gazette  of  India  that  any 

***'•  portion  of   British  territory  has  been  ceded  to    any  Native 

State,  Prince  or  Buler,(2)  shall  be  conclusive  proof  that  a 
valid  cession  of  such  territory  took  place  at  the  date  men- 
tioned in  such  notification. 

Principle.— iSee  Note,  post. 

s.  37  (.IMtvaney  of  IfoHfieationt  in  OgMal      s.  57  Ol.    (10)  (JwUelal  mMm  of  BHBik 

OattUM.)  UrritorUt.) 

8.    4  ("ConOuHv*  proctf") 

Markb7,  Et.  Act,  87 ;  Field,  Bv.,  514. 616 ;  OanninglMni,  Bv.,  298, 299 ;  Whitler  StekM, 
Anglo- Indian  OodM,  835. 

OOHMBNTART. 

2SitmS^  "^^  section  was  an  attempt   for  political   reasons   to  exclnde  inqoi^  by 

Courts  of  Justice  into  the  validity  of  the  acts  of  tiie  Government.  But  it  has 
been  decided  by  the  Priv^  Council(3)  that  the  Indian  Legislature  had  no  power 
to  do  this;  and  the  section  is  therefore  a  dead-letter.  (4)  The  British  Crown 
has  the  power  without  the  intervention  of  the  Imperial  Parliament  to  make 
a  cession  of  territory  within  British  India  to  a  foreign  prince  or  feadat<Hy.(5) 
But  the  Governor- General  in  Council  being  precluded  by  the  Act,  24  and  25 
Tic,  Cap.  67,  section  22,  from  legislating  directly  as  to  the  sovereignty  or 
dominion  of  the  Crown  over  any  part  of  its  territories  in  India,  or  as  to  the 
allegiance  of  British  subjects, — could  not,  by  any  legislative  Act  pnrportiBg 
to  make  a  notification  in  a  Government  Gazette  conclusive  evidenoe  d 
a  cession  of  territory,  exclude  inquiry  as  to  the  nature  and  lawfulness  of  tiiat 
cession.(6)  The  Court  must  take  judicial  notice  of  the  territories  nnda  the 
dominion  of  the  British  Crown.  (7)  See  also  in  connection  with  this  8ectioB,(8) 
the  seventh  clause  of  the  third  section,  Bengal  Regulation  XIY  of  1826,  wbii^ 
enacts  that,  for  the  purposes  of  that  Regulation  {viz.,  the  inquiry  into  the  validity 
of  lakhiraj  grants),  the  following  shall  be  held  to  be  the  periods  at  which  the 
several  provinces  subordinate  to  the  Bengal  Presidency  were  acquired  by  the 
British  Government,  namely,  for  Bengal,  Behar  and  Orissa  (excepting  Cattack), 
the  I2th  August  1765 ;  for  Benares,  the  Ist  July  1775 ;  for  the  provinces  ceded 
by  the  Nawab  Vizier,  the  Ist  January  1801 ;  for  the  provinces  (^ed  by  Danlat 
Rao  Scindia  and  the  Peshwah,  the  Ist  January  1803  ;  for  the  provinces  oi 
Cuttack,  Puttaspore  and  its  dependencies,  the  14th  October  1803 ;  for  the 
pergunnah  of  Ehandah  and  the  other  territory  ceded  by  Nana  Govind  Rao.  the 
1st  November  1817. 

(1)  Rotario  y.  Inglu,  18  B.,  468  (1893).     In       AUtr  Caufman  t.  OovernmaUof  BoiUtg,  MB., 
England  independent  evidence  of  non-acoeM  would       636  (1894),  and  caaea  there  cited. 

be  reqaiied  in  the  first  initanoe;  v.  anie,  p.  693.  (4)    Harkby,  Ev.  Aot,  87. 

(2)  ate,  for  example,  OateUe  of  India,  1873,  (S)    Laclum    Xanin  t.  Sitja  Pariaf,  2  A..  1 
Part  I,  p.  2.  (1878),  following  opinion  ezpreaed  hj  the  Ftny 

(3)  Damodar  Oordkanv.  Deonm  Kanji,  1  B.,  Coonoil  in  Dantodar  Oordltan  t.  Dtamm  ITaars  > 
367  (1876) ;  s.0.,  L.  R.,  3  I.  A.,  102 ;  aame  oaae  B.,  367  (1876),  tu/m. 

in  Bombay  High  Conrt  reported  in  10  Bom.  H.  (6)    Damodar  Oordian  v.  Dtrmm  Knit,  I  &> 

C.  B.,  37(1873),  in  which  oaaea  the  efFeot  of  tbii  367,  (1876),  Mtpra. 

aaetion  and  the  power  of  the  Indian  Legialature  (7)    8.  S7,  oL  10. 

to  enact  it  wen  diMnased.    iU  to  the  power  of  (8)    Field,  E».,  61S. 
legiriatioD  U  the  Oovemor-Oeneral  in  ConnoO,  lee 
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114.      The    Court   may  presume  the  existence   of   any  owmawiy 
fact  which   it  thinks  likely  to  have  happened,  regard  being  fil^^Sf" 
had  to  the  common  course  of  natural  events,  human  conduct  fact*, 
and  public  and  private    busine88,(l)  in  their  relation  to  the 
facts  of  the  particular  case. 

Ittiutratlont. 
The  Court  may  presume — 

{a)  that  a  man  who  is  in  poweuion  of  stolen  goods  soon  after  the  theft  is  either  the  thief 
or  baa  received  the  goods  knowing  them  to  be  stolen,  anless  be  can  aocoantfor  his  poeaeesiOD ; 
(6)  that  an  accomplice  is  unworthy  of  credit,  anless  he  is  corroborated  in  material 
particolars ; 

(e)  that  a  bill-of-ezchange,  accepted  or  endorsed,  was  accepted  or  endorsed  for  good 
consideration ; 

(d)  that  a  thing  or  state  of  things  which  has  been  shown  to  be  in  existence  within  a 
pniod  shorter  than  that  within  which  such  things  or  states  of  things  osually  cease  to  exist, 
is  itill  in  existence ; 

(«)  that  judicial  and  official  acts  have  been  regularly  performed  ; 
(/)  that  the  common  course  of  business  has  been  followed  in  particular  oases ;  (2) 
jy)  that  evidence  which  could  be  and  is  not  produced  would,  if  produced,  be  unfavoor- 
ible  to  the  person  who  withholds  it ; 

(A)  that,  if  a  man  refuses  to  answer  a  ques^on  which  he  is  not  compelled  to  answer  by 
law,  the  answer,  if  given,  would  be  unfavourable  to  him  ; 

(0  that,  when  a  document  creating  an  obligation  is  in  the  hands  of  the  obligor,  the 
obligation  has  been  discharged. 

But  the  Court  shall  also  have  regard  to  such  facts  as  the  following,  in  considering 
whether  such  maxims  do  or  do  not  apply  to  the  particular  case  before  it  :— 

as  to  illnstration  (a)  a  gbopkeeper  bu  in  his  till  a  marked  rupee  soon  after  it  was  stolen, 

and  cannot  account  for  its  possession  specifloally,  but  is  continually  receiving 

rupees  in  the  course  of  his  business  : 

as  to  illustration  {b)—A,  a  person  of  the  highest  character,  is  tried  for  causing  a  man's 

death  by  an  act  of  negligence  in  arranging  certain  machinery.    B,  a  person  of 

equally  good  character,  who  also  took  part  in  the  arrangement,  describes  precisely 

what  was  done,  and  admits  and  explains  the  common  carelessness  of  A  and  himself. 

as  to  illnstration  (6)— a  crime  is  committed  by  several  persons.    A,  B  and  C,  three  of 

the  criminals,  are  captured  on  the  spot  and  kept  apart  from  each  other.  Bach  gives 

an  aooonnt  of  the  crime  implicating  D,  and  the  aoooonts  corroborate  each  other  in 

snch  a  man'ner  as  to  render  previous  concert  highly  improbable : 

as  to  illustration  {e)—A ,  the  drawer  of  a  bill  of  exchange,  was  a  man   of  busineaa.(3)  B, 

the  acceptor,  was  a  young  and  ignorant  person,  completely  under  A't  influence  : 
as  to  illustration  (d)— it  is  proved  that  a  river  ran  in  a  certain  course  five  years  ago, 
bat  it  is  known  that  thei-e  have  been  floods  since  that  time  which  might  change  its 
coarse  : 
aa  to  illnstration  («)— a  judicial  act,  the  regularity  of  which  is  in  question,  was  per- 
formed under  exceptional  circumstances  : 
as  to  illnstration  {/)— the  question  is,  whether  a  letter  was  received.    It  is  shown  to  have 

been  posted,  but  the  usual  course  of  post  was  interrupted  by  disturbances  : 
aa  to  illostration  (;)— a  man  refuses  to  produce  a  document  which  would  bear  on  a 
contract  of  small  importance  on  which  he  is  sued,  bat  which  might  also  injure  the 
feelings  and  reputation  of  his  family  : 


(1)    As  to  the    meaning  of  "common    oooiw  (1896). 

t  paUie  sad  private  bnsinest,"  see  Ningava  v.  (3)  "  Mao  of  business   in  its  well-known  popn- 

Hsrsiap^a,  28  B.,  M  (1888).  lar  sense  must  mean  a  man  haUtnaUy  eogagsd 

(f)    See  Nintmtca  T.  Bharmappa,  23    B.,  66  in  msrcantile  teansaotioni  or  trade,"  ft.,  at  p.  66. 
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M  to  iUnstrntion  (A)— a  man  refase*  to  anawar  a  quastioD  which  he  i«  not  compelled  br 
law  to  answer,  but  the  answer  to  it  might  oanse  loss  to  him  In  matters  anconnected 
with  thokinatter  in  relation  to  which  it  is  asked : 

OS  to  illostra^n  (<)— a  bond  is  in  poaseasion  of  the  obligor,  bat  the  drcnnutanoei  of 
the  case  are  such  that  he  may  have  stolen  it. 

Principle. — See  Notes,  poH  ;  Introduction,  ante. 

s.  8  ("  Court.")  s.  4  ("  May  prunmi.") 

s.  8   "Fact.")  ss.  70-99.    107-113    iOtlitr   prmcmp- 

tiont.) 

Steph.  Dig.,  Arta.  86-89,  98—101 ;  Taylor,  Kv.,  §§  70-216 ;  Greenleaf.  Br.,  ig  14-« 
and  Index  ;  Wharton,  Ev.,  {{  1226-1366  ;  Ban-  Jones,  Ev.,  %  8—108  ;  Wood's  Practice.  Et.. 
If  63—82  ;  Wharton,  Or.  Ev.,  §f  707—851  ;  lAwson  on  Presumptive  Evidence,  peuttm ;  Best 
on  Presumptive  Evidence,  p<u$im ;  Wills,  CSironmstantial  Evidence,  pattfrn  ;  Phillips  and 
Arnold,  Ev.,  467-493 ;  Best,  Ev..  276-401. 

OOHHBNTART. 

loopeof  tiM  The  subject  of  presumptions,  considered  generally,  will  be  found  to  hftve 
**  "*■  been  shortly  discussed,  wnlt,  at  pp.  21-24.  Certain  particular  presumptions 
were,  by  the  Evidence  Act  BiU,  and  have  been  by  the  Act  itself  made  the  sub- 
ject of  special  enactment.  Objection  having;,  however,  been  taken  to  the 
Evidence  Act  BOl  on  the  score  of  its  insufficient  treatment  of  the  subject  of 
presumptions,  the  present  general  clause  was  inserted  with  a  view  of  providing 
for  all  instances  not  covered  by  the  provisions  of  the  preceding  sections.  The 
present  section  coupled  with  the  general  repealing  clause  at  the  beginning  of 
the  Act  makes  it  clear  ' '  that  Courts  of  Justice  are  to  use  their  own  common 
sense  and  experience  in  judging  of  the  effect  of  particular  facts,  and  that 
they  are  to  be  subject  to  no  technical  rules  whatever  on  the  8ubject.(I)  The 
illustrations  given  are  for  the  most  part  cases  of  whaA  in  English  law  are 
called  presumptions  of  law ;  artificial  rules  as  to  the  effect  of  evidence  by  which 
the  Court  is  bound  to  guide  its  decision,  subject,  however,  to  certain  limita- 
tions which  it  is  difficult  either  to  understand  or  to  apply,  but  which  will  be  swept 
away  by  the  section  in  question."(2)  A  presumption  of  law  is  an  inference  which 
derives  from  the  law  some  arbitrary  or  artificial  effect  and  is  obligatory  upon 
Judges  and  juries.  The  inference  in  such  case  is  independent  of  any  belief 
based  upon  what  is  more  or  less  probable  because  the  law  declares  the 
uniform  effect  of  a  certain  state  and  condition  of  circumstances.  The  history 
of  jurisprudence  illustrates  the  fact  that  among  Judges  as  among  legislators, 
tiiere  is  a  constant  struggle  however  ineffectual  it  may  be  to  approach 
uniformity  in  the  law.  Although  every  Judge  understands  that  each  case 
should  be  determined  according  to  its  own  facts,  he  often  finds  different  cases 
so  nearly  analogous  in  the  facts  presented  that  similar  instructions  to  the  jury 
or  directions  to  himself  are  appropriate  in  each.  Judges  thus  find  themselves 
not  only  applying  to  different  cases  the  same  substantive  rules  of  law,  but  they 
derive  aid  from  precedents  even  in  reaching  conclusions  as  to  the  facts  of  a  given 
cause.  This  is  well  illustrated  by  the  growth  of  presumptions  of  law.  Out  of 
the  attempts  of  many  Judges  to  d«iuce  rules  for  determining  the  probative  effect 
of  certain  facts  or  groups  of  facts  often  recurring  have  developed  in  Engiand 
many  rules  called  presumptions  but  which  widely  differ  in  importance  and  in- 
tensity.  English  and  American  Courts  are,  however,  now  inclined  to  abandm 

(1)     When  events  ooonr  in  the  far  psst  it  often  W.  R.,  383,  354  (1873). 

becomes    absolotcly  ncceesary  for  the  purposes  12)    Proceedings    of    the  LegiaUtire  Cdobc^ 

«f  jostioe  and  equity  that  piesomptions  should  Oisette  o/  /ndia.  Supplement,  30th  Vsieh,  1872. 

be  made     Aim  Ckmder  v.    Jtt^tu  Chunder,  19  pp.  234,  ZSfiy  ;w  Sir  J.  F.  St^hen. 
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the  arbitrsiy  rales  of  evidence  which  formeTly  forbade  inquiry  into  the  real 
facts,  and  but  few  of  the  numerous  presumptionB  formerly  called  conclusive 
can  now  be  so  clas8ified.(l)  This  Act  is  a  strongly  marked  instance  of 
this  tendency.  ' '  The  terms  of  this  section  are  such  as  to  reduce  to  their  proper 
position  of  mere  maxims  which  are  to  be  applied  to  facts  by  the  Courts  in  their 
discretion  a  large  number  of  presumptions  to  which  English  law  gives,  to  a 
greater  or  less  extent,  an  artificial  value.  Nine  of  the  most  important  of  them 
are  given  by  way  of  illustration. "(2)  But  though  artificial  and  technical  rules 
Bud  no  place  in  this  Act,  the  Courts  being  free  to  use  their  own  common  sense 
and  experience  in  judging  of  the  efiect  of  particular  facts,  it  will  be  of  assistance 
in  forming  inferences  from  those  facts  to  take  notice  of  those  principles  in  the 
nature  of  presumptions  which  have  usually  guided  the  English  Courts  in  dealing 
with  certain  questions  common  both  to  England  and  to  this  or  indeed  any  other 
conntry,  as  also  to  record  those  decisions  of  the  Indian  Courts  which  touch  ques- 
tions peculiar  to  this  country.  These  presumptions  wUl  be  found  dealt  with  in 
alphabetical  order  following  the  notes  which  are  given  to  the  lUiutrations  of 
this  section.  Some  of  those  which  have  been  laid  down  by  Indian  Courts  as 
applicable  to  certain  circumstances  peculiar  to  this  country  indicate  the  fact 
that  the  process  abovementioned  which  evolved  the  ancient  law  of  presump- 
tions is  stiU,  and  will  always,  perhaps  to  some  extent,  remain  in  operation. 

The  lUustrations  to  this  section  are  examples  taken  from  the  important 
presumptions  relating  to  innocence,{3)  regularity(4)  and  continuity  which  are 
commented  upon  in  the  following  notesX^) 

If  possession  is  proved  (6)  the  Court  may  presume  that  the  man  who  is  in  luaatektioiv 
possession  of  stolen  goods  soon  after  the  theft  is  either  the  thief,  or  has  received  **'• 
the  goods  knowing  them  to  be  stolen,  unless  he  can  account  for  his  possession.  (7) 
Possession  is  presumptive  evidence  of  property,  (8)  but  when  it  is  proved  or  may 
be  reasonably  presumed  that  the  property  in  question  is  stolen  property,  the 
burden  of  proof  b  shifted,  and  the  possessor  is  bound  to  show  that  he  came  by  it 
honestly  ;  and  if  he  fail  to  do  so,  the  presumption  is  that  he  is  the  thief  or  the  re- 
ceiver according  to  the  circumstances.  (9)  The  mere  fact  of  recent  possession 
■"f  stolen  property  is,  in  general,  evidence  of  theft,  not  of  receipt  of  stolen  goods 
with  guilty  knowledge.  The  effect  to  be  given  to  such  possession  is,  however,  a 
aestionnot  of  law  but  of  fact.(lO)  The  property  must  be  shown  to  have  been 
stolen  by  the  true  owner  swearing  to  its  identity  and  loss,  or  the  circumstances 

(1)  Bon  JoDM,  Et.,  I.,  {{ 8, 10.  vhich    the    oiroamstancos  led  to  tiie  leoond  of 

(2)  Stepb.  Introd.,  p.  183 ;  «e<  Field,  Ev.,  519  theae  preoamptiom,  lee  R.  v.  Langmtai,  L.  ft  C,, 
— ^S23,  427.     (When  the  pruoner  waa  fonnd  in  the  reoent 

(3)  See  lUtulmtiotu  (•),  (b),  (g),  (b).  ponestion  of  ume  itolen  aheep  of  irbioh  be  ecold 

(4)  See  /IhMtroMoM  (o),  (e),  (f),  (i).  give    no    satiefaetory    scconnt,    and    it    might 
(R)    See  Itttulratioit  (d).  reawinaUy    be  inferred  from  the  oiroomftansM 

(6)  B.  ▼.  Bart  MatUram,  •  Bom.  L.  R.,  887,  that  he  did  not  steal  them  himidf,  it  vas  held 
M  (1904).  that  there  vai  evidenoe  for  the  jury  that  he  re- 

(7)  S.  114,  m.  (a) :  *ee  Tajrlor,  Ey.,  ||  1S7  A—  oeired  them  knowing  them  to  have  been  stolen.) 
<27  C ;  /m  Bhmk  t.  f.,  U  C,  160  (1888) ;  R.  v.  In  Idmn  Mnehi  v.  R.,  IS  C,  511  (1888) ;  it  waa 
SlMfuffooideen,  13  W.  R.,  Cr.,  S6  (1870) ;  Ithen  Md  that  in  a  oaae  of  reoernng  there  most  be  some 
Chantim  v.  R.,  21  C,  328,  336  (1893) ;  R.  T.  Porn-  proof  that  some  person  other  than  the  aoooaed 
meAar  Ahter,  23  W.  R.,  Cr.,  18  (1875) ;  R.  t.  hod  possession  of  the  property  before  the  aoonied 
Vote  yofaAo,  5  W.  R.,  O.,  06  (1866) ;  In  re  Aim.  got  possession  of  It.  See  X.  v.  Poromeskur  Ahur, 
I'oy  Kvmohir,  25  W.  R.,  Cr.,  10  (1876).  In  A.  23  W.  R.,  Cr.,  16  (1875);  R.  t.  T.  Bvrht,  6  A., 
T.  AU  Hutain,  23  A.,  306  (1901),  the  Coort  ap-  224  (1884).  It  has  been  tbooght  that  there  should 
pears  to  have  been  of  opinion  that  the  evidence  be  some  evidenoe  of  some  other  person  having 
was  not  snfBoient  to  connect  the  prisoners  -with  committed  the  theft ;  see  it,  v.  Dtnitf,  6  C.  A  P., 
the  possssrion  of  the  stolen  articles.  899;  R.  v.  Woolford,  I  M.  ft  Rob.,  384. 

(8)  V.  anU,  s.    110^  and  notes  thereto.  (10)    Hayoe's   Criminal  Lav  of  India,  f{  528, 

(9)  Roeooe,   Cr.   St.,    18,   664,  for  a  case  in  499 ;  Taylor,  £v.,  {  127B. 
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must  be  such  as  to  lead  in  themselves  to  the  conclusion  that  the  property  was  not 
honestly  come  by.  So  persons  employed  in  carrying  sugar  and  other  artickt 
from  ships  and  wharves  have  been  convicted  of  theft  upon  evidence,  that  they 
were  detected  with  property  of  the  same  kind  upon  them,  recently  upon  coming 
from  such  places,  although  the  identity  of  the  property,  as  belonging  to  such  and 
such  persons  could  not  otherwise  be  proved.(l)  If  the  property  be  proved  to 
have  been  stolen,(2)  or  may  fairly  be  presumed  to  have  been  so,  then  the  question 
arises,  whether  or  not  the  prisoner  is  to  be  called  upon  to  account  for  the  pos- 
session of  it.  If  he  fails  to  do  so,  a  presumption  will  arise,  if  taking  into  congjdet- 
ation  the  nature  of  the  goods  in  question,  they  can  be  said  to  have  been  reeaii- 
It/  stolen.  It  has  been  said  that  to  raise  the  presumption  legitimately  the  pos- 
session should  be  exclusive  as  well  as  recent.(3)  If  actual  possession  is  proved  it  is 
not  incumbent  upon  the  prosecution  to  prove  that  the  accused  knew  that  the 
articles  were  in  his  actual  possession  before  he  can  be  put  upon  his  defence  to 
account  for  such  po88ession.(4)  The  test  of  a  correct  presumption  of  guilt  in  t 
prisoner  not  being  able  to  account  for  property  in  his  premises  is  dependent 
on  the  fact  whether  the  surrounding  circumstances  of  the  case  reaUy  tnd 
pioperiy  raise  such  a  presumption.(6)  In  what  instances  goods  are  to  be  consi- 
dered recently  stolen  cannot  be  defined  in  any  precise  manner,  but  the  under- 
mentioned  cases  will  show  what  has  been  held  upon  this  8ubiect.(6)  The  pre- 
sumption is  not  confined  to  charges  of  theft,  but  extends  to  all  charges,  however 
pen^.  Thus  in  an  indictment  for  arson  proof  that  property  which  was  in  » 
house  at  the  time  it  was  burnt,  was  soon  after  found  in  the  possession  of  the 
prisoner,  raises  a  probable  presumption  that  he  was  present  and  concerned 
in  burning  the  house  ;  and,  under  similar  circumstances,  a  like  inference  arises 
in  the  cases  of  murder  accompanied  by  robbery  of  house-breaking  and  of  the 
possession  of  a  quantity  of  counterfeit  money.(7)  So  in  cases  in  which  murder 
and  robbery  have  been  shown  to  form  parts  of  one  transaction,  the  recent  and 
unexplained  possession  of  the  stolen  property,  while  it  would  be  presumptive 
.  evidence  against  a  prisoner  on  a  charge  of  robbery,  would  similarly  be  evidence 
against  him  on  a  charge  of  murder.  (8)  The  Court  must  in  all  cases  consider 
whether  under  the  circumstances  the  maxim  does  or  does  not  apply  to  the  paiti- 
colar  case  before  it.(9) 

ostimtlon  ■'^®  Court  may  presume  that  an  acconiplice  is  unworthy  of  credit  unless  he 

'b).  is  corroborated  in  material  particulars. (10)  The  grounds  upon  which  this  presump- 
tion is  based,  and  the  rules  which  relate  to  the  admission  of  accomplice  evi- 
dence will  be  found  discussed  in  the  notes  to  section  133.  post 

(1)  RoMoe,  Cc.  Ev.,  IH,  citing  2  Eiwt.,  P.C,  II  C,  160  (1885);  citing  and  follcwiiig  K.  t. 
«fi6  ;  aee  8.  V.  Burton,  Dean.  C.  C,  282.  Adam,  3  C.  &  P.,  600;    B.  r.  Cooper,  3  C.  It  R-. 

(2)  See  R.  v.  Burte,  6  A.,  224  (1884):  R.  t.  818 ;  R.  t.  Parriige,  7  C.  ft  P..  SSI.  Sn  Rckot, 
Bajo  Hart,  19  W.  R.,  Cr.,  37  (1873).  Cr.  Ev.,  toe.  cit.,  when  thew  •ootber  of  ur 

(3)  R.  V.  IfoUan,  6  B.,  733  (1882),  citing  dted.  R.  y.  PoromeAw  Ahetr,  aW.  K.,Ct^i* 
Be«t,  St.  The  finding  of  atolen  property  in  the  (187S) :  R.  t.  Burh,  6  A.,  234.  227  (I884V  TW 
Aoiue  of  the  aoouKd,  provided  there  were  other  qoNtion  what  amoanta  to  recent  poaeunon  nC- 
inmate*  oapable  of  eommitting  the  laroeny  ia  of  oient  to  justify  the  prenunption  in  any  parti- 
tlttlf  ioralBoiaat  to  prove  hi*  poaaeaaon;  thoogh  onlar  oaae  variea  according  as  the  stciea  artidte  is 
if  ooopled  with  proof  of  atbet  anspicioos  oironni-  or  is  not  oaleolated  to  pass  readOy  frav  h«ad  f 


it  may  folly  warrant  the  oonviotion    of  hand.    Taylor,  Ev.,  §  127A. 

the    aoooaed.    Tayler,   Ev.,   {   187A,  and  oases  (7)    Taylor,    Ev.,    |   127C,    and    oases    there 

there  cited,  and   observations  in   R.  v.    Hart,  6  eited. 

Bom.  U  R.,  887,  802  (1904).  (8)     R.  v.  Jami,  13  M..  436,  432  (1890). 

(4)  R.  V.  Bari,  6  Bom.  L.  R.,  887  per  Aston,  (9)    See  s.  114,  obwrvatinis   in  text  of  this  ase- 
J.,  contra  per  Batty,   J.  tion  relating  to  this  lUastratioo  on  p.  HtS. 

(5)  In  re   Meer  Tar,  13  W.  B.,  Cr.,  70,  71  (10)    8.  114,  iU.  (6) ;  bat  Me  also  ohserratiaas 
(1870).  in  the   text    of  this    section     relating    to    this 

(6)  Roseocb  Cr.    Br..  19 :  /m  Bkrihh  r.  R.,  lllustntion  on  p.  99S. 
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The  Court  may  presume  that  a  bill  of  exchange,  accepted  or  endorsed,  was  uiiMtr»tl<M 
accepted  or  endorsed  for  good  consideration^    As  a  general  rule,  the  considera-  <*)■ 

tion  for  a  contract  should  be  the  subject  of  averment  and  proof.  Bills  of  ex- 
change and  promissory  notes  form  an  exception  to  this  general  role.  They  are 
primd  facie  presumed  to  be  founded  on  a  valuable  consideration  partly  to  secure 
their  negotiability,  and  partly  because  the  existence  of  a  valid  consideration 
may  reasonably  be  inferred  from  the  solemnity  of  the  instruments  themselves 
and  the  deliberate  mode  in  which  they  are  executed.(l)  This  and  other  presump- 
tions relating  to  negotiable  instruments  have  been  made  the  subject  of  special 
enactments  in  sections  118 — 122  of  Act  XXYI  of  1881  (the  Negotiable  Instru- 
ments Act).(2)  Professional  money-lenders  sued  a  young  man  recently  come  of  age 
to  recover  certain  loans  of  money  alleged  to  have  been  advanced  by  them  to  him 
on  promissory  notes.  The  defendant,  who,  under  the  will  of  his  father  was  en- 
titled to  a  large  property  but  had  not  yet  come  into  possession  of  it,  was  of  an 
extravagant  and  reckless  character.  He  pleaded,  as  to  part  of  the  consideration 
for  the  notes,  that  he  did  not  receive  it,  and  as  to  a  further  part,  that  the  consi- 
deration was  immoral.  In  dealing  with  the  case  the  Court  laid  down  the 
following  propositions,  not  as  rules  of  law,  but  as  guides  in  considering  the 
evidence  in  such  a  case : — 

1.  That  upon  the  above  facts  the  ordinary  presumption  that  a  negotiable 
instrument  has  been  executed  for  value  received  was  so  much  weakened  that  the 
defendant's  allegation  that  he  had  not  received  full  consideration  was  sufficient 
to  shift  the  burden  of  proof  and  to  throw  upon  the  money-lenders  ( the  plainti&) 
the  obligation  of  satisfying  the  Court  that  they  had  paid  the  consideration  in  full. 
That  is  the  practical  effect  of  Illustration  (c)  to  section  114,  of  this  Act. 

2.  Where  the  plaintiff,  in  answer  to  such  a  defence,  affirmed  that  he  had 
paid  the  consideration  in  full,  and  was  corroborated  by  his  books  and  witnesses, 
the  onus  of  proof  again  shifted  over  upon  the  defendant. 

3.  The  burden  of  proof  thus  thrown  upon  the  defendant  could  only  be 
met  by  a  perfectly  truthful  and  harmonious  statement  which  the  Court  felt  able 
to  rely  upon  with  confidence.  In  the  absence  of  this,  the  ordinary  presumption 
lid  down  in  section  118  of  the  Negotiable  Instruments  Act  (XXVI  of  1881)  must 
prevail,  viz.,  until  the  contrary  is  proved,  the  presumption  should  be  made  that 

eiy  negotiable  instrument  was  made  for  consideration.  (3)    The  mere  fact 
toat  the  drawer  and  acceptor  of  a  bill  are  partners,  does  not  give  rise  to  the  pre- 
sumption that  they  are  partners  in  respect  of  the  drawing  of  the  bill  cr  thit  *•> 
bill  was  drawn  by  one  of  them  on  behalf  of  both.(4) 

The  Court  may  presume  that  a  thing  or  state  of  things  which  has  been  lUiwtHMMi 
shown  to  be  in  existence  within  a  period  shorter  than  that   within  which  such         (^'■ 
thing  or  state  of  things  usually  cease  to  exist,  is  still  in  existence.    The  ordi- 
nary legal  presumption  is  that  things  remain  in  their  original    state.(6)    When 

(1)  T«7l«r,  Bt.,  !  148 ;  Story  on  Bill*,  {f  16,  a*iirn  t.  Bvri  Nalk,  8  C,  72,  7»  (1881).  S** 
178;  Jont*  t.  Oord<m,  2  App.  Cas.,  <27  ;  H.  Phipaon,  ET.,3idEiil.,  86[8tate«of  penoiu' mind 
L.  LawsoD,  Ptm,  Et.,  77 — 81.  or  thinga,  at  a  given  time,  may  in  acme  oaaea  be 

(2)  See  the  Act,  edited  by  M.  X>.  Chalmers  proved  by  allowing  their  previooa  exktenoe  in  the 
(1882),  pp.  110 — 114.  aame  state,  there  being  a  probability  (weakened 

(3)  MoU  OoUMtand  v.  Makomd  Mtiki,  20  with  remoteneas  of  time)  that  certain  oonditiona 
B.,  367  (1896).  and  relationships  oontinoe,  e.g.,  hnman  life,  mar- 

(4)  Jamlm  Samattcamy  v.  Stmdanmia  ChetH,  riage,  sanity,  opinions,  title,  partnership,  official 
26  M.,  239  (1902),  which  case  also  deals  with  character,  domicae.]  Taylor,  Ev.,  If  1B6— 20S  ; 
the  qneation  of  oniu  in  the  case  of  damage  Best,  Pres.  Ev.,  186— -202;  Borr  Jones,  §62  e(  Mf; 
safleied  by  drawer  by  omiaaion  to  give  notice  of  Best  Ev.,  {f  406—410 ;  Wharton,  Ev.,  fi  1284 — 
dishonour.  1289.     This  mle  most,  of  course,  be  clearly  dis- 

(C)  ifusmsMt  Jariut-ool-Baloel  v.  Boteinee  tingniahed  tram  that  which  deoUreS  that  speeifio 
Jtefm,  11  Moo.  I.  A.,  IIM,  209  (1867);  Obhof/       acts  dona  in  other  cases  do  not  raise  the  inferenoe 


Digitized  by  ^OOQIC 


600  PBBSOlfFnONS.  [s.  114.) 

the  existence  of  a  personal  relation  oi  a  state  of  things  continnoos  in  its  natue 
is  once  established  by  proof,  the  law  presumes  that  such  ttatut  continaee  to 
exist  as  before  until  the  contrary  is  proved  or  until  a  different  presumption  is 
raised  from  the  nature  of  the  subject  in  question.  But  the  presumption  is  not 
retrosj)eelive.  It  cannot  be  pemutted  to  operate  retrospectively  so  as  to  infec 
the  prior  existence  of  marriage  or  other  like  relationship  from  proof  of  its  present 
existence.  It  may  well  be  that  in  the  example  given  the  parties  oontoacted  the 
relationship  within  a  few  days  before  the  trial.  (1)  And  though  a  present  conti- 
nuance may  be  a  future  continuance  is  never  presumed.  The  law  presumes 
that  a  fact  continuous  in  its  nature  still  continues  to  exist  ontfl  a  change  a 
shown,  and  so  a  state  of  things  proved  to  exist  three  years  ago  b  presumol  in 
law  to  be  still  existing  unless  the  contrary  be  shown,  but  the  law  indulges  no 
presumption  that  it  will  continue  three  years  longer.  It  is  not  unreasonable 
to  presume  the  continuance  of  an  existing  fact  at  the  time  of  the  trial,  for  the 
other  party  can  overthrow  it  by  proof  if  it  be  not  so  ;  but  when  a  future  conti- 
nuance is  presumed,  the  party  has  no  ability  to  unfold  the  future  and  give  u 
answer  by  his  proof.(2)  In  case  of  conflicting  presumptions,  the  presumption  of 
the  continuance  of  things  is  weaker  than  the  presumption  of  iimocence.  Thns  s 
bankrupt  in  1837  makes  a  scheduled  return  of  his  property.  It  is  afterwards 
discovered  that  in  1835  he  owned  certain  property  which  was  not  included  in 
the  schedule.  There  is  no  presumption  that  he  owned  this  property  in  1837 
for  the  presumption  is  that  he  did  not  commit  a  fraud.(3) 

Sections  107 — 109,  ante,  deal  with  particular  applications  of  the  principle, 
of  which  the  present  illustration  is  the  general  expression.  Other  conunon 
instances  are  here  shortly  adverted  to.  Possession  or  ownership  of  property 
once  proved  to  exist  is  presumed  to  continue  until  the  contrary  is  shown.  Thw 
if  it  be  proved  that  at  a  given  time  B  was  possessed  of  certain  land,  the  presump- 
tion is  that  such  possession  continues,  and  the  burden  is  on  him  who  alleges  a 
dispossession.  (4)  There  is  a  presumption  of  the  continuance  of  possession  with 
the  person  in  whom  there  is  title.  So  in  a  suit  for  the  possession  of  jungle  lands 
where  there  is  no  proof  of  facts  of  ownership  having  been  exercised  on  either  side, 
possession  must  be  presumed  to  have  continued  with  the  person  to  whom  the^ 
rightfully  belong.  (6)  Possession  is  not  necessarily  the  same  thing  as  actoai 
iser.  When  land  has  been  shown  to  have  been  in  a  condition  unfitting  it  for 
actual  enjoyment  in  the  usual  modes,  at  such  a  time  and  imder  such  circum- 
stances that  that  state  naturally  would  and  probably  did  continue  till  within 
twelve  years  before  suit,  it  may  properly  be  presumed  that  it  did  so  continue, 
and  that  the  previous  possession  continued  also  until  the  contrary  is  proved. 
Such  a  presumption  is  in  no  sense  a  conclusive  one.    Its  bearing  upon  each 

that  »  (imiUr  oot  «M  done  in  another  cue :  Bet-  TyrUm  t.  Twion,  3  Hfg  N.  C,  3fiO  :  in  whick  it 

lint^m  T.  Bead,  *  C.  B.  N.  8.,  388,  t  poK.  !•  said  that  there  are  eeverd  instaooea  to  be  tcmi 

(1)    Laveon,  Pre*.  Ev.,  100, 191,  citing  Jfwdoci  in  the  booka  where  this  preaomption  hai   been 

/.  State,  68  Ala.,  S67  (Amcr.))  Bardi  r.  LyOt,  4  held  itronger  than  that  of    innocence  or  tkoie 

tM.  Ann.,  SS7  (Amer.).     It  cannot  be  preaumed  derived  from  the  courae  of  nature, 
from  the  fact  that  a  person  waa  qualified  to  act  aa  (4)    Beat,  Frea.  Er.,  186 ;  Lawaoi,  Fra.  B(_ 

a  Jaatioe  at  a  particular  date,  that  he  waa  qaali-  163  ft  164,  and  caaes  there    cited  :  Beat,  Br., 

fled  so  to  act  at  a  period  anterior  to   that  date.  40S. 

Taylor    v.     Oremttt,    46    Ind.,    423    (Amer.).  (5)    ledammd  v.    Mustammt    BaAinmiim, 

[A  made   a  contract  in  1860.   In  1864   he   was  16  W.  B.,  lOS  (1871)  Mittaitti  8iu^  t. 


insane.     There  is  no    presumption    that  be  waa  PtrAad,  23  W.    B.,  368  (1878);    Bmm  BmaOm 

insane  in  I860.]  t.  K*$»  Bkattu,  6  C.  L.  &,   481  (1879) ;  WaUtm 

(2)  Ccmrt  v.  On),  34  How.  Pr.,  460  (Amer.),  *  Co.  t.  Tk*  Chvenmtia,  3  W.  B.,  73  (1866) ; 
cited  in  Lawson,  F^ea.    Et.,  187, 188.  MoUny    Mohmt  ▼.  Krukno   KMan,  9(X,  801 

(3)  Lawson,  Prea.  Et.,  191,  citiDg  PomO  r.  (1883) ;  s.  o.,  12  C.  L.  B.,  337  ;  iVoUsJv  TOmi 
CiMn^  16  Ala.,  634  (Amer.).  But  See  Best,  Br.  t.  Bafa  Baiiya,  I  C.  W.  N.,  oxix  (18»7]l 
Ptes.  St.,  18^  siting  B.  y.  BtM,  6  Esp.,  330 ;  and  s«s  oaaee  oitad  in  notes  to  s.  100^  aaM. 
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particular  case  must  depend  upon  the  circumstances  of  that  ca8e.(l)  Con- 
structive possession  will  not,  however,  be  presumed  in  favour  of  a  wrong-doer .(2) 
Similarly  non-possession  or  lo8s,(3)  debt,(4)  and  other  conditions  of  property 
orthing8,(6)  once  proved  to  exist  are  presumed  to  continue  until  the  contrary  is 
8hown.(6)  So  when  a  private  arrangement  by  way  of  partition  was  admitted  to 
have  existed  and  to  have  been  acted  upon  for  forty  years,  it  was  held  that  that 
fact  raised  a  presumption  that  it  was  of  a  permanent  character  ;  throwing  upon 
the  plaintiffs  who  sought  to  disturb  the  existing  state  of  things  the  onus  of  show- 
ing that  had  been  legally  determined. (7)  So  also  domicile,  residence  or  non-resi- 
dence,(8)  solvency  or  insolvency, (9)  infancy,  the  holding  of  an  office-authority 
to  do  an  act(lO)  and  other  relations  or  conditions  of  persons  orthing8(ll)  once 
shown  to  exist  are  presumed  to  continue  until  the  contrary  is  proved. (12) 
Sanity  or  insanity  once  proved  to  exist  is  presumed  to  continue.  But  aliter 
as  to  temporary  insanity  produced  by  drunkenness,  violent  disease  or  other- 
wise.(13)  The  character  and  habits  of  a  person  is  presumed  to  continue  as  proved 
to  be  at  a  time  past.  So  in  an  American  case(14)  it  was  attempted  to  impeach  the 
character  of  P,  a  witness.  A  and  B  who  knew  P  four  years  before  when  he 
resided  at  another  place  testify  that  his  character  was  then  bad.  It  was  held 
that  the  presumption  was  that  P's  character  remained  the  same.  And  though 
specific  acts  done  in  other  cases  do  not  raise  the  inference  that  a  similar  act  was 
done  in  another  case  and  evidence  of  them  is  inadmissible  ;(15)  yet  the  habit  of 
an  individual  being  proved  he  is  presumed  to  act  in  a  pedicular  case  in 
accordance  with  that  habit.(16)  Thus  a  subscribing  witness  to  a  will  or  other 
document  if  unable  to  recollect  wheher  he  saw  the  testator  or  obligor  sign  the 
instrument  or  heard  it  acknowledged  may  testify  to  his  own  habit  never  to  sign 


(1)  Makomed  Alt  t.  Khifa  Abdul,  9  C,  744 
(ISSS);  F.  B.,  1.  0.,  12  C.  L.  B.,  257 ;  of.  Bai- 
tmmar  Bog  r.  Oobind  Okimder,  19  Ind.  App.,  140 
(1S91);  as  to  the  poueaaion  of  Und  formed  by  the 
gradnal  drying  ap  of  lake*  or  water  channeli,  aee 
Aktta  Oobind  v.  InglU,  7  C.  L.  B.,  364  (1880); 
itMuid  Alt  V.  MuuannU  KarimooiMta,  9  W.  B., 
^*A  (1868);  Mohing  Mnhun  t.  Kriilmo  KUhort. 

a,  802  (1883);  •.  o.,  12  C.  L.  R.,  337.  Aa  to 
poMeadon  in  the  oaae  of  ekur  land  and  land  dilu- 
viated  and  then  reformed  by  the  gradnal  action 
oi  a  nVer.  aee  Oohool  Kritto  v.  David,  23  W  .  B., 
443  (1876) ;  Kattg  CJmrn  y.  BtorOarg  of  Stale,  6 
C  726  (1881) ;  a.  o.,  8  C.  L.  B.,  90 ;  Mano  Mo. 
Am  T.  JfoMuro  MoIum,  7  C,  226 ;  a.  c.  8  C.  L. 
B.,  126. 

(2)  BitrtlaTg  of  BtaU  t.  Krithnamota  Oufia, 
MC,  618  (1902)  at  pp.  634,  635. 

(5)  Thus  where  the  queation  was  as  to  the 
•dmiaaibility  of  seoondary  eTidenoe  of  a  doou- 
nent,  and  it  was  proved  that  two  years  ago  dili- 
gent search  was  made,  bat  it  ooald  not  be  foond; 
the  preanmption  waa  held  to  be  that  it  was  atili 
ioat,  and  aeoondaiy  evidence  waa  admissible: 
fos  V.  DarraJi,  20  Ala.,  289  (Amer.). 

(4)  /oeison  V.  Inin,  2  Camp.,  48.  (To  prove 
a  debt  against  a  bankrupt  an  entry  in  his  books 
some  months  before  tlie  bankruptcy  showing 
that  he  was  indebted  to  the  claimant  in  a  certain 
sum  ia  proved.  The  presumption  is  that  the  debt 
•tai  oontinaes] ;  Best,  Free.  Ev.,  187—189 ;  Best, 
Ev.,  i  406 ;  Taylor,  Ev.,  1 197. 

(6)  Beaki   v.    Ktg,  U  A.  ft  E.,  819.     [The 


question  is  whether  a  certain  custom  existed  in 
the  year  1840.  The  jury  finds  that  the  custom 
existed  in  1869  without  more.  The  presumption 
is  that  the  custom  exists  in  1840] ;  and  see  Obhov 
Onrn  v.  Hmri  Nalk,  8  C,  72  (1881),  cited  poH. 
(0)  Lawson,  Pre*.  Ev.,  163—172. 

(7)  Ol>hoy  Churn  v.  Buri  Nath,  8  C,  72,  "• 
(1881). 

(8)  8*e  Wharton,  Ev.,  {  1286 :  as  to  residenoe, 
Bttt  V.  Katnedg,  L.  B.,  8  H.  L.,  307 ;  Whieker  v. 
Burnt,  7  H.  L.,  124 ;  Wharton,  Conflict  of  Laws, 
{  66 ;  domicile  :  The  Laudtrdale  Petragt,  10  App. 
Cal.,  692.  Bnt  of  course  in  this  and  every  other 
instance  the  inference  varies  with  the  facts  of  the 
case.  So  no  presumption  bnt  that  of  mobility 
of  residence  attaches  to  the  tramp ;  Wharton, 
Ev.,  he.  eii. 

(9)  Wharton,  Ev.,  {  1289. 

(10)  See  Smout  v.  Ilberg,  10  H.  ft  W.,  I  ; 
Bgan  V.  Sami,  12  Q.  B.,  460  (agents'  authority, 
oontinuanoe  of). 

(11)  €,9.  It  is  proved  that  F  was  an  unma;- 
tied  woman  at  a  certain  date.  The  presumptioo 
is  that  she  continues  so  vntil  proved  to  have  mar> 
tied.    Page  v.  Pindltg,  5  Tex.,  391  (Amet.). 

(12)  Lawson,  Pres.  Ev.,  172—178. 

(13)  Lawson,  Pres.  Ev.,  179,  180 ;  Best,  Pres. 
Ev.,    187:  Oresley,   Ev.,   474—479. 

(14)  Bheper  v.  Van  MiddUsmrtk,  4  Denio,431 
(Amer.). 

(16)    V.  antt,  pp.  87-39,  699  note  (6). 
(16)    Wharton,  Ev.,  {  2187 :  Lawson,  Ptes.  Ev., 
184—187. 
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as  a  witness  without  seeing  the  party  sign  whose  signature  he  attests  or  hearing 
that  signature  acknowledged. (1) 

The  main  use  of  this  presumption  is  to  designate  the  party  on  whcHU  lies 
the  burden  of  proof.  If  a  state  of  facts  is  established  by  one  party,  those  facts 
in  themselves  not  being  so  limited  as  to  time  as  to  have  expired  at  the  period  of 
litigation,  it  is  not  necessary  for  that  party  to  prove  the  continuance  of  the 
relation.  The  burden  is  on  the  opposite  party  to  prove  that  that  state  has 
ceased  to  exist.  But  there  is  no  presumption  of  law  against  the  latter  which 
u-hen  the  evidence  ia  all  in,  can  outweigh  any  preponderance  in  such  evidence  in 
his  favour.  (2) 

iiiiutratlon  This  section  authorises  the  presumption  that  a  particular  judicial  or  official 

<•'  act  which  has  been  performed   has  been  performed  regularly  but  it  does  not 

authorise  the  presumption  writhout  any  evidence  that  the  act  has  be«n 
performed.(3)  The  Court  may  presume  that  judicial  and  official  acts  have  been 
regularly  performed.  This  lUuatration  is  a  particular  application  to  acts  of 
a  judicial  or  official  character  of  the  general  and  important  presumption 
usually  embodied  in  the  maxim.  Omnia  prcesumtmtur  rite  esse  acta.\^)  If  it  be 
the  duty  of  a  Court  to  do  a  particular  thing,  it  must  be  assumed  th&t  the 
Judges  of  that  Court  did  their  duty.(5)  And  the  same  rule  is  made  by  the 
Illustration  applicable  to  the  official  acts  of  all  other  persons  who  are  not 
judicial  officers.  (6)  The  meaning  of  this  rule  is  that  if  an  official  act  is  proved 
to  have  been  done  it  will  be  presumed  to  have  been  regularly  done.  It  does 
not  raise  any  presumption  that  an  act  was  done  of  which  there  is  no  evidence 
and  the  proof  of  which  is  essential  to  the  plaintiff's  case.C?)  The  assumptim 
on  which  all  rules  of  law  are  founded  is  that  the  constituted  tribunals  are  fairly 
competent  to  carry  them  out. (8)  In  a  Court  of  superior  jurisdiction  the  want  of 
jurisdiction  is  not  to  be  presumed.  The  rule  as  to  jurisdiction  is  that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  Court,  bat  that  which 
specially  to  be  so ;  and,  on  the  contrary,  nothing  shall  be  intended  to  be  within 
the  jurudiction  of  an  inferior  Court,  but  that  which  is  so  expressly  al]eged.(9) 
When  under  an  Act  certain  things  are  required  to  be  done  before  any  liability 
attaches  to  any  person  in  respect  of  any  right  or  obligation,  it  is  for  the  person 
who  alleges  that  that  liability  has  been  incurred  to  prove  that  the  thing* 
Prescribed  in  the  Act  have  been  actually  done.  No  presumption  should  be  mad" 
under  this  lUtutration  in  favour  of  the  condition  precedent  having  been 
observed. (10)    But  where  a  defendant  in  answer  to  a  claim  for  arrears  of  taxp-' 

(1)  Wharton,  Ev.,4  2187  •odouM  there  oHed.  (1906) ;  D»r»lt  Ugal  Bemembrmneir  r.  Mir  8ir- 
Set  alw  ■.  16  anle,  •nd  cm«ea  there  coUeoted.  inr,  6  C.  W.  N.,  845  (190S). 

(2)  76.,  Et.,  S  1284.  (8)    Qoftenatk    Sinth   r.    XnvaAMyec  U*», 

(3)  Deputg  Legal    Semembmneer  y.  Mir  Sar-  8  W.  R.,  167, 169. 

unr,  6  C.  W.  N.,  846  (1002) ;  Sarendra  Lai    t-  (9)  R.  v.  Nabaduip  Ootuami,  1  B.  L.  R..  O.O, 

J<V>  flan,  32  C,  HOT  (1905).  15,  29,  30,  36  (1868),s.  c,  15  W.  R.,  O.,  Tl,n. 

«4)    Taylor,  Er.,  U  143—150 ;  Broome's  Legal  (10)    AtkamMak  Klun  r.  IWiodUw  &r^  U 

Maxima,  6th  Ed.,  896—906 ;  t.  foM.  C,   197,    199  (1886),   referred  to  in  £]Uonttn 

(5)     ISounu  V.  OaUiff,  11  C.  &  F.,  80;  tee  Ban-  Stngk  v.  Set  Loll,  30  C,  1,  11  (1902) :  birt  M 

mri  Dot  V.  Mahammai  Matkiat,  9  A.,  690,  702  abo  Munidpalitf  of  Skolapm-  v.  Tk€  akakprnr 

(1887);  Mofeezooddeen  Katte  t.  Maker  Ali,  I  W.  fiptamitf  Co.,  20  B.,  732  (1895) ;  cited  fod.  Ae 

R.,  212  (1864) :  [oral  evidenoe  of  oonteota  of  de-  to  notices  nnder  the  Road  Cew  Act  ( IX  of  1688 

creo] ;  AekanuUak  Kkan  v.  Trilockan  Bageki,  13  B.  C),  see  Sa*k  Bekari  v.  Pilamtbori  ChowOiwm, 

C.  197,  199  (1886);  Oa»per  v.  MyHon,  Taylor,  R.,  16  C,  S37  (1888),  and  before  sale  of  a  fatni  lilmi, 

291,  310  (1848);  Arman   Kkan  v.  Bama  Soondu-  see  Hurro  Dofat  v.   JfoJboiMd  Oma,  19    C,  dM 

ret,  35  W.  R.,  62  (1876) ;  Hem  Lotto  y.  Sreedkone  (1892),  referrad  to  io  ^jUomMni  ain/k  t.  StI  lat. 


Boroott,   3   C,   771    (1877);    Saroda    Promnd  v.  SO  C,  1,  U  (1902),  foUowed  in  SkeiU  . 

Luekmeeput  Sing,  10  B.  L.  R.,  214,  230  (1872).  T.  Jadunanda*  Jha,  10  C.  W.,  137  (ISOS)  at  p. 

(6)  See  cases  cited  in  Taylor,  Et.,  {{  143—160.  147).    vhioh  distinguishes  the  case  of  a  asir  for 

(7)  Sarendra  TM  v.  Jogi  Hart,  32  C,   1107  arrears  of  Ooremment  Revenue. 
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by  Bombay  District  Municipality  alleged  that  the  taxes  were  illegal  (a)  because 
no  notice  had  been  given  him  under  section  57  (Bombay  Act  II  of  1884) ;  {b) 
because  no  notice  had  been  issued  by  the  Municipality  to  the  Commissioners  under 
the  11th  section  of  Bombay  Act  VI  of  1873,  it  was  held  that  he  must  prove  the 
defence  and  in  the  absence  of  such  proof  the  Court  would  presume  that  the  Munici- 
pality had  used  the  regular  procedure,  and  that  the  common  course  of  business 
had  been  followed  in  the  particular  cases.(l)  Before  the  deposition  of  a  medical 
witness  taken  by  a  Committing  Magistrate  can,  under  section  509  of  the  Code 
of  Criminal  Procedure,  be  given  in  evidence  at  the  trial  before  the  Court  of 
Session,  it  must  either  appear  from  the  Magistrate's  record,  or  be  proved  by  the 
evidence  of  witnesses,  to  have  been  taken  and  attested  by  the  Magistrate  in 
the  presence  of  the  accused.  The  Court  ought  not,  if  it  do  not  so  appear,  or  if 
it  be  not  so  proved,  presume  either  under  section  80  or  section  114,  Ilustra- 
tion  (e)  of  this  Act,  that  the  deposition  was  so  taken  and  attested. (2) 
Irregularity  is  not  to  be  presumed,  but  a  party  alleging  such  irregularity  is  at 
liberty  to  prove  it.  The  date  borne  by  a  decision  is  not  conclusive  evidence  of 
the  date  on  which  it  was  pronounced  according  to  law.(3) 

The  Court  may  presume  that  the  common  course  of  business  has  been  lUastratioD 
followed  in  particular  cases.  When  there  is  a  question  whether  a  particular  act  O- 
was  done,  the  existence  of  any  course  of  business  according  to  which  it  naturally 
would  have  been  done,  is  a  relevant  fact. (4)  When  the  common  course  of 
business  has  been  proved,  the  Court  may  under  this  Illustration  presume  that 
it  has  been  followed  in  the  particular  case.  There  are  various  prima  fade 
presumptions  which  are  founded  upon  the  experience  of  human  conduct  in  the 
ordinary  course  of  busine8s.(5)  Several  presumptions  are  made  from  the 
regular  course  of  business  in  public  offices,  of  which  the  Post  office  affords  a 
large  number  of  examples.  (6)  Similar  presumptions  are  drawn  from  the 
usual  course  of  men's  private  offices  and  business,  where  the  primary  evidence 
of  the  fact  is  wanting.  (7)  Bat  though  this  section  and  lUugtration  leave  it  to  the 
Court's  discretion  to  presume  that  the  course  of  business  has  been  followed, 
it  is  not  bound  to  presume  it.(8)  It  will  consider  all  the  circumstances  of  the 
case  especially  if  they  be  in  any  manner  unusual.  So,  if  the  question  is 
whether  a  letter  was  received,  and  it  is  shown  to  have  been  posted,  the  Court 
will,  in  dealing  with  the  presumption,  consider  such  a  fact  as  that  the  usual 
^urse  of  the  post  was  interrupted  by  disturbances.  (9)  The  eflEect  to  be  given 
to  the  word  ' '  refused  "  on  a  registered  cover  as  proof  of  tender  of  the  packet 
to  the  addressee  is  one  of  fact.  Each  case  must  be  decided  under  this  sectic 
according  to  its  circumstances.(lO) 

The  Court  may  presume  that  evidence  which  could  be  and  is  not  produced  lunstratlon 
would,  if  produced,  be  unfavourable  to  the  person  who  withhold  it.     This  lUus-         W 
tration  deals  with  the  presumptions  which  arise  from  withholding   evidence  and 
from  the  spoliation  or  fabrication  or  suppression  of  evidence.     The  subject  of 
spoliation  is  dealt  with  further  on  and,  as  will   be  there  seen,  the  fact,  if 
established,  raises  most  powerful  presumptions.     But  the  mere   withholding 

(1)  Mwueifatily  of    Sholapur  y.  Tie  SMapvr  (fi)    .See  Taylor.  Ev.,   {    176—178,   and   oueo 
Sfuuting  Co.,  20  B.,  732  (I89S);  followed  in  R.   t.       there  rited. 

Kam  CKandra,  19  A.,  493  (1897) ;  but  see  Ailu-  (6)     See  Taylor.  Et.  f  179— 180A,    >nd    cases 

•wOoi  £Jtan  v.  TrSoeltun  Bagchi,  13  C.  197,  190  there  eitvA  v.  ante,  pp.  103-106  and  Municipality 

(1886),  cited  ante .  at  Shohpur  v.  The  Skolap»r  Spinving  Co.,  20  B., 

(2)  Kadiali  Hari    r.  R.,  18  C,  129   (1890)  ;  732  (1895)  ;  cited  mpra. 

R.y.  Biiint,»A.,120(\Sai).  R.v.Pokp  Sinfh,  (7)     Taylor,  Ev.,  K  181,  182,  and  cases    there 

10  A.,  174,  177,  178  (1887);  v.  ante,  pp.  422.  cited  ;  and  see  ante,     pp.  103-106. 

(3)  Oopaly.    XrMAna,  SBom.L.  R., 420(1901);  (8)     Ram  Dot  r.  Official  LiguiJalor,  9  A.,  366. 
XtUpat  T.   Lalukman,  24  B.,  406;  s.o.,  2  Bom.  376  (1887). 

L.R,228.  (9)    See  a  114. 

(4)  8.  18  aMt ;  t.  pp.  103-106,  a»(e.  (10)  Oopat  v.  Krithna,  3  Bom.  L.  R.,  420  (1901). 
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01  failing  to    produce  evidence,   which  under  the    circumstances  wonld  be 
expected  to  be  produced  and  which  is  available  gives  rise  to  a  presumption 
against  the  party,  though  it  is  less  violent  than  that  which  attends  spoliatioB. 
Such  a  presumption  would,  for  instance,  arise  if  the  owner  of  a  vessel  were  to 
omit  without  reasonable  explanation  to  call  the  seaman  who  had  charge  of  the 
light  at  the  time  of  a  collision.     The  conduct  of  the  person  withholding  the 
evidence  may  be  attributed  to  a  supposed  consciousness  that  the  evidence,  if 
produced,  would  operate  against  him.     So  where  three  important  documents 
of  the  defendants  were  said  to  have  been  burnt,  but  this  fact  was  not  proved,  it 
was  hdd  that  the  non-production  of  the  documents  subjected  the  defendants  to 
have  raised  against  them  the  presumption  recognised  by  this  IUuHraticm.(l) 
' '  The  non-production  of  deeds  or  papers  after  notice,    has,  in  general,  only 
the  efieot  of  admitting  the  other  party  to  prove  their  contents  by  parol,  and 
as  against  the  party  refusing  to  produce  them,  to  raise  a  primd  fade  presumption 
that  they  have  been  properly  stamped. (2)     Nevertheless  such  conduct  is,  in  the 
absence  of  excuse,  calculated  to  produce  a  very  prejudicial  effect  in  the  mindi 
of  the  jury  against  the  person  having  recourse  to  it ;  and  if  the  prodnctim 
of  his  papers  would   establish  the  guilt  or  innocence  of  a  person  charged  with 
fraud  or  misconduct,  the  jury  will  be  amply  justified  in  presuming  him  guilty 
from  the  unexplained  fact  of  their  non-production.    Indeed,  jurors  will  always 
do  well  to  regard  with  suspicion  the  conduct  of  a  party,  who,  having  it  in 
his  power  to  produce  cogent  evidence  in  support  of  his  case,  offers  testimony  of  a 
weaker  and  less  satisfactory  character."(S) 

Presumptions  are  necessarily  made  against  persons  who  will  not  subject 
themselves  to  examination  when  a  prim&  fade  case  is  made  against  them,  and 
when  by  their  own  evidence  they  might  have  answered  it.(4)  Everything  is 
to  be  presumed  against  a  party  keeping  his  adversary  out  of  possession  of 
evidence  and  taking  means  to  retain  that  evidence  in  his  own  custody.(5) 
Where  a  plaintiff  cited  witnesses,  and  when  they  appeared,  declined  to  have 
them  examined,  it  was  hdd  that  the  inference  to  be  drawn  from  this  conduct 
was  that  those  witnesses  on  examination  and  cross-examination  would  have 
deposed  to  a  state  of  facts  exactly  that  set  up  in  the  defendant's  an8wer.((r 
Wliere  a  party  does  not  produce  a  document  in  his  possession,  the  Court  may 
presume  that  its  production  would  damage  his  case. (7) 

(1)  Ram  Protai  V.  Bafkunanian  Pnuad,  1  A.,  intothewitnew-bozonthiiooeaskmaiidofcoane 
738  (ISSfi);  ftnd  Me  Wutiler  t.  SHarpe,  IS  A.,  270,  offered  hinuelf  for  oroai-exainination.  IVit 
289,  290  (1893);  Hem  Clianim  ▼.  Kali  Protanna,  Locdihipi  have  often  uid  tlut  U  vonld  be  nry 
30  C,  1033  (1903) ;  8  C.  W.  N.,  1  [non-prodno-  deeirable  if  native  gentlemen  woold  do  that  nn* 
tton  of  ooUeotion  papen  by  tenant*,]  See  Burr  frequently,  beoaoae  preanrnptiona  are  neoenarilt 
Jonee,  Et.,  {  17,  and  caae*  there  cited.  The  eri-  made  againat  them,  if  when  partiea  in  a  Ooort  of 
denee  of  oonne  most  be  available :  there  ii  no  Jnatice  and  fact*  are  in  diapnte  the  knovMp 
preanmption  if  it  ia  not  within  the  control  of  the  of  which  mart  reat  with  them,  they  will  not  pn- 
party  failing  to  prodaoe  it ;  nor  from  the  faQnre  aent  themaelTe*  to  the  Court  to  state  their  art 
:o  call  a*  a  witneaa  one  whom  the  other  party  erldenoe  and  knowledge  of  thoae  faota."  Sw 
uad  the  lame  opportunity  of  calling,  nor  one  also  Circular  of  Bombay  High  Coort  cited  !• 
whose  testimony  would  be  simply  aumalatiTe  :  SMaji  v.  SkUappa,  26  B.,  3tt  (1901),  whid 
ib.,  {  18.  ease  also  refers  to  the  queatioo  as  to  how  Isr  ti- 

(2)  S.  89,  oaJe  ,•  Oritp  r.  Anitrton,  1  Stark,—  verse  inference  can  snpply  "  the  plaee  of  post- 
3S :  and  attested  s.  89,  ante.    Farther  a  party  tive  proof. 

refusing  to  produce  a  document  cannot  generally  (8)    Sooridk  Row  r.  Colaghtry  BoodtiaK  ^  "<"*' 

afterwards  use  the  document  as  evidence  :  s.  164.  I.  A.,  118,  128  (1838),  in  which  case  ohserratio* 

})0«(.  were  also  made  on  the  appdlaot  not  calling  »it- 

(3)  Taylor,  Ev.,  |  117.  nesses  within  his  reach  who  were  acquainted  wi* 

(4)  Xamb  Sped  v.  Amanu  Begum,  19  W.   R.,       the  subject-matter  of  tlie  suit. 

149,  ISl  (1873).     In  this  case  the  Privy  Onnoil  (6)    Bajah  NOmonet  v.  Jtaauaaofrai  Af>  ^ 

obeerved  : — "It  is  not  unimportant  to  observe       W.  R.,  29,  SO  (1867). 

that  the  Nawab^  who  is  a  gentleman  of  rank,  went  (7)    RagtmmM  v.  Beti  Lai,  I  AO.  L  J.,  lU 
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It  has  been  held  that  in  a  criminal  trial  there  is  no  misdirection  in  a  Judge 
pointing  out  to  the  jury  the  contrast  between  the  evidence  for  the  prosecution, 
and  the  course  foUowed  by  the  prisoner  (namely,  a  simple  denial  of  the  charge 
coopled  vith  a  refusal  to  examine  the  witnesses  in  attendance)  so  long  as  the 
Ju^e  leaves  it  to  the  jury  to  decide  between  the  opposing  statements,  and  to 
credit  whichever  they  think  most  worthy  of  belief  .(1)  It  has  also  been  held  that 
while  it  is  the  duty  of  the  prosecutor  to  produce  all  evidence  directly  bearing 
upon  the  charge,  and  that,  if  without  sufficient  reason  such  evidence  is  not  pro- 
duced, the  Court  may  draw  an  adverse  inference  to  the  prosecution,  yet  that 
there  is  no  corresponding  duty  on  an  accused  person  who  is  at  liberty  to  oSer 
evidence  or  not,  as  he  thinks  proper,  and  no  corresponding  inference  unfavour- 
able to  him  can  be  drawn  because  he  takes  one  coarse  rather  than  another.(2) 

It  most  be  borne  in  mind  that  the  rule  mentioned  in  this  Illustration  (like 
most  of  the  other  rules  of  evidence  contained  in  this  Act)  applies  equally  to  crimi- 
nal and  to  civil  cases,  nor  does  the  case-law  in  reality  tend  to  any  other  conclu- 
sion.   The  effect  of  this  section  and  of  the  preceding  cases  (cited  in  the  last  note) 
which  must  be  considered  with  reference  to  their  own  particular  circumstances, 
may  be  summarized  and  explained  as  follows : — It  lies  upon  the  prosecution 
afSrmatively  and  with  reasonable  certainty  to  establish  their  case.     One  of  the 
duites  of  the  prosecution  in  this  regard  is  the  production  of  all  available  evidence 
bearing  upon  the  charge.    If  the  prosecution  fail  to  completely  establish  a  case 
against  the  accused,  the  latter  may,  without  further  action  on  his  part,  rely  upon 
such  failure  to  procure  his  acquittal.  (3)    If  the  prosecution  does  not  discharge 
its  duty  of  producing  all  its  available  evidence  it  is  no  answer  to  say  that  the  ac- 
cused who  has  no  such  duty  cast  upon  him  might  have  produced  that  evidence.  (4) 
No  inference  unfavourable  to  the  accused  can  be  drawn  in  such  a  case  against 
him.    When,  however,  the  prosecution  has  called  all  its  available  evidence, 
and  has  made  out  a  complete  case  against  the  accused,  and  that  case  discloses 
that  there  is  evidence  which  could  be  produced  by  the  accused  for  the  purpose 
of  negativing  the  charge  against  him,  then  under  the  provisions  of  this  section, 
if  such  evidence  be  not  produced,  the  Court  may  presume  that  it  would,  if  pro- 
duced, be  unfavourable  to  the  accused  who  withholds  it.    It  is  in  fact  only 
under  these  circumstances,  that  the  presumption  properly  commences  to  operate. 
The  law  upon  this  point  has  been  well  expressed  by  Shaw,  C.   J.,  in  the  Com- 
moKweaUh  v.   Webgter,(b)  in  which  case  he  said  : — "Where  probable  proof  is 
brought  of  a  state  of  facts  tending  to  criminate  the  accused  the  absence  of 
evidence  tending  to  a  contrary  conclusion  is  to  be  considered  though  not  alone 
entitled  to  much  weight ;   because  the  burden  of  proof  lies  on  the  accuser  to 
make  out  the  whole  case  by  substantive  evidence.    But  when  pretty  stringent 
proof  of  circumstances  is  produced,  tending  to  support  the  charge,  and  it  vS 
apparent  that  the  accused  is  so  situated  that  he  could  ofier  evidence  of  all  the 
facts  and  circumstances  as  they  existed  and  show,  if  such  was  the  truth  that  the 
sospicioos  circumstances  can  be  accounted  for  consistently  with  his  innocence, 

(1904) ;  Mohamtn  Beni  t.  Ooberihan  Koeri,  6  C.  149,  where  it  was  held  that  it  was  entirely  open  to 

W.  K.,  823,  824  (1902).  the  defence  to  adduce  no  evidence  at  all,  bat  to 

(1)  S.  T.  Suiaiiaik  Ohotal,  2  W.  R.,  60  (1866);  rely  upon  the  evidence  of  the  witnesses  for  the 
and  (ae  B.  t.  Madhvb  CAuiwier,  21  W.  R.,  Cr.,  13,  prosecation  as  to  which  there  was  certainly  room 
16  (1874),  where  opon  another  point  Uarkby,  J.,  for  forming  two  opinions. 

also  remarked  :  "It  seems  to  me  a  most  extra-  (4)    See  In  n  Dhmmo     Rati,  8  C,  nipra,  at 

ordinary   doctrine  that    becaose     an    infamous  p.  12(>,  where  it  was  pointed   out  that  the  mere 

ehuge  is  mode  against  a  man  it  is  useless  to  call  fact  of  witnesses  being  sammoned  for  the  defence 

Urn  to  deny  it.  was  not  a  sufficient  reason  for  relieving  the  pro- 

(2)  In  re  Dhunno  Rati,  8  C,  121  (1881) ;  Hwrry  seoution  of  the  duty  of  oaliing  them. 

Chun  T.  it.,  IOC,  140  (1883):  s.  c,    13  C.    L.  (6)  6  Cosh.,  316  (Amer.),oitedm  and  observed 

B„  3S8.  upon  in  I«»aon,  Pres.  Ev.,  120,  121. 


(S)    Bmrnt  Ohwr*  r.  B.,  10  C,  wfiro,  at  p. 
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and  he  fails  to  offer  sach  proof,  the  natural  conclusion  is  that  the  proof,  if  pro- 
duced, instead  of  rebutting  would  tend  to  sustain  the  charge.  But  this  is  to 
be  cautiously  applied,  and  only  in  cases  where  it  is  manifest  that  proofs  are  b 
the  power  of  the  accused,  not  accessible  to  the  pro8ecution."(l) 

If,  moreover,  an  accused  or  other  person,  not  merely  abstains  from  giving 
evidence  but  commits  spoliation,  that  is,  suppresses  or  destroys  evidence  which 
he  ought  to  produce,  or  to  which  the  other  party  is  entitled,  the  strongest  pre- 
sumption will  be  drawn  against  him.  So  strong  is  the  presumption  in  such  a 
case  that  the  ordinary  presumption  of  innocence  may  be  overthrown  and  a  pre- 
sumption of  guilt  raised,  the  general  rule  being  ' '  Omnia  pratumnntur  contra 
spolialorem,"  whose  conduct  is  attributed  to  a  supposed  consciousness  that  the 
truth  would  operate  against  him.  (2)  Where  a  person  is  proved  to  have  sap- 
pressed  any  species  of  evidence,  or  to  have  defaced  or  destroyed  any  writtai 
instrument,  a  presumption  will  arise  that,  if  the  truth  had  appeared,  it  would 
have  been  against  his  interest,  and  that  his  conduct  is  attributable  to  his  know- 
ledge of  this  circumstance.  (3)  So  applying  the  maxim  "Omnia  prcBsumuniureotUitt 
tpoliatorem,"  the  High  Court  held  that,  where  a  vessel  was  seized  on  suspidon  oi 
having  a  greater  quantity  of  salt  on  board  than  was  allowed  by  its  permit,  and 
immediately  afterwards  a  number  of  men  boarded  the  boat,  and,  with  the  assis- 
tance of  the  agent  of  the  owner,  threw  a  considerable  quantity  of  salt  over- 
board, a  presumption  arose  that  there  was  an  excess  of  salt  on  board  at  the  time 
of  the  seizure  beyond  the  amount  allowed  by  the  permit.(4)  And  in  a  suit 
brought  against  a  Collector  to  compel  him  to  refrain  from  preventing  the  plaintiff 
executing  his  decree  against  certain  land  the  only  issue  being,  whether  the  land 
was  the  private  property  of  the  judgment -debtors,  or  Government  service-land, 
the  plaintifi  alleged  that  the  land  had  been  granted  in  free  inam  by  a  sanai, 
which  he  petitioned  the  Mamlatdar  of  the  pargana  to  search  for  and  send  to  the 
Collector  ;  and,  on  a  reference  by  the  High  Court,  the  District  Judge  found  that 
' '  the  Collector  did  destroy  the  document  that  purported  to  be  a  copy  of  a  ttm»d 
such  as  the  plaintiff  petitioned  the  Mamlatdar  to  search  for  "  : — It  was  hM 
that  it  was  not  competent  under  such  circumstances  for  the  defendant  to  sa; 
that  the  document  was  not  such  a  one  as  could  legally  be  admitted  in  evidence ; 
and  that  the  case  came  within  the  rule  omnia  prasummuntur  contra  spoil- 
atorem.(5)  In  a  suit  to  recover  the  value  of  plundered  property,  where  a  quertion 
arose  as  to  the  amount  of  the  property  misappropriated,  it  was  ruled  that, 
unless  the  defendant  produced  the  property  and  showed  it  not  to  be  of  the  value 
stated  by  plaintifi,  the  strongest  presumption  should  be  made  against  him  and 
the  highest  value  assumed. (6)  The  maxim,  however,  only  applies  where  a  man 
by  his  own  tortuous  act  withholds  the  evidence  by  which  the  nature  of  his  case 


(1)  gee  to  the  same  effect,  Will's  Cirounutu-  tonu,  7  Bom.  H.  a  R.,  A.  &  J.,  80.  tt,  M 
tial  Kv.,  ».  6,  p.  6S :  [Unexplained  appearanoee  (1870),  per  Wectropp,  C  J.,  dtiiig  BoaeU  <■ 
of  aospicion]  where  it  ia  aaid  "  the  force  of  bub-  Crimea,  iii,  217, 4th  Ed.,  and  many  of  the  Bog- 
pioioua  oirconutanoes  is  augmented,  whenever  liah  decisions  on  the  snbjeot  of  this  presnmptiaL 
the  party  attempts  no  explanation  of  facts  which  And  see  ArieaUr  Z>hin;tMst  t.  OoBedor  M 
he  may  reasonably  be  presumed  to  be  able  and  Sural,  3  Bom.  H.  C.  K.,  A.  C  J.,  116,  ISO  (1889 : 
interested  to  explain  :"  and  see  Best,  Er.,  f  344.  Rosooe,  O.  Ev.,  90.     Of  oonrae  the  destroetica  ol 

(2)  Will's  Cironmstantial  Et.,  s.  7,  p.  82 ;  mutilation  of  a  document  ia  not  qialiatiaa  witUs- 
Lawaon,  Pres.  Ev.,  140 ;  Taylor,  Ev.;  {  116 ;  the  the  meaning  (rf  the  rule,  if  oansed  by  mere  ia- 
rule  is  evidently  ba^ed  on  the  principle  that  no  advertenoe  or  mistake.  Lawaon,  Pres.  Bv.,  I&. 
one  shall  be  allowed  to  take  advantage  of  his  own  (4)  Framfi  Homatji  v.  Commi—iomar  of  O—- 
wrong,  see  noteatp.    123, 3  Bom.  H.  C.  R.,  A.  C.  tomt,  7  Bom.  H.  a  r!,  A.  a  J.,  8»  (1870). 

J.     (1886).     "If,"     says   Lord   Hdt,       a    man  {6)  Ariuliir DlianpUiai  v.  OcOitior  i^  Smat,  t 

dMtroys  a  thing  that  ia  designed  to  be  evidenoe  Bom.  H.  C  R.,  A.  C.  J.,  116  (1866). 

against  himadf,  a  small   matter  will  supply  it."  (6)  Soomdmr  Momte  v.  Moo&m  Mekm,  II  W. 

Aittm.,  1  Ld.  Baym.,    731.  R,,  S36  (1869) ;  see  Arwurf  v.  DtbawM,  1  Snitk, 

(3)  Framji  Bormcuji  v.  Commti»ti<mer  of  Cuf  L.  OL.  38S, 
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would  be  manife8ted.(l)  But  in  an  action  for  goods  sold  against  a  defendant 
who  has  been  guilty  of  no  fraud  or  improper  conduct,  in  the  absence  of  evidence 
of  the  quality  of  the  goods  which  were  delivered,  the  presumption  is  that  such 
goods  were  of  the  cheapest  de8cription.(2) 

Where  a  party  objected  to  the  admissibility  of  a  document  which  was  after- 
wards withdrawn,  and  the  Judge,  in  summing  up  to  the  jury,  said  that  the  docu- 
ment was  in  Court,  and  might  have  been  produced  but  for  the  party's  objection, 
and  that  the  jury  were  at  liberty  to  draw  an  inference  from  such  objection  and  non- 
prodaction,  it  was  held  that  there  was  no  misdirection.  (3) 

The  presumption  arising  from  the  non-production  of  evidence  within  the 
power  of  the  party  does  not  relieve  the  opposite  party  altogether  from  the  bur- 
den of  proving  his  case  ;(4)  and  though  the  fact  of  spoli{ttion  standing  alone 
may  defeat,  it  cannot  of  itself  sustain,  a  claim.(5)  Lastly,  the  presumption  is 
to  be  made  after  regard  being  had  to  the  common  course  of  natural  events, 
human  conduct,  and  public  and  private  business  in  their  relation  to  the  facts  of 
the  particular  case.  (6) 

The  Court  may  presume  that  if  a  man  refuses  to  answer  a  question  which  ninatratton 
he  is  not  compelled  to  answer  by  law,(7)  the   answer  if  given,  would  be  onfavour-  " 

able  to  him.  So  while  the  Criminal  Procedure  Code  gives  power  to  the  Court 
to  examine  the  accused,  and  the  latter  does  not  render  himself  liable  to  punish- 
ment by  refusing  to  answer  or  by  giving  false  answers,  yet  the  jury  (if  any)  may 
draw  such  inference  from  such  refasal  or  answers  as  it  thinks  just.(8)  So  also  in 
the  case  of  the  subject-matter  of  section  148,  post,  the  Court  may,  if  it  sees  fit, 
draw  from  the  witness's  refusal  to  answer,  the  inference  that  the  answer  if 
given  would  be  unfavourable. 

The  Court  may  presume  that  when  a  document  creating  an  obligation  is  in  lUustraUon 
the  hands  of  the  obligor,  the  obligation  has  been  discharged.  (9)    As  men  are         ("' 
oBoally  vigilant  in  guarding  their  property,  prompt  in  asserting  their  rights,  and 
diligent  in  claiming  and  collecting  their  dues,  there  is  a  primd  facie  presumption 
that  when  a  bill  of  exchange,  or  an  order  for  the  payment  of  money,  or  the  deli- 
very of  goods  is  found  in  the  hands  of  the  drawee,  or  a  promissory  note  is  found 

(1)  Vmayak  v.  Colleeior  of  Bombay,  26  B.,  339,  (6)  Vinayak  v.  Collector  of  Bombay,  28  B.,  339 
361  (1901).                                                                       (1901) ;  where  it  wu  held  th»t  the  facta  ot  the 

(2)  Chtnt*  T.  Patty,  1  Camp,,  8.  oaee  called   for  no  sach  presumption. 
(3)8«<traT.    i>npmport,27L.J.  C.  P.,  M.  The  {!)  8eeea.l2l—lS9,  fotl.   A  witnem  ii  not    ex- 

ciae  i*  like  the  ordinary  one  where  there  is  a  wit-  cnaed  from  answering  on  the  groand  that  the  ana- 

DMS  in  Court  who  could  give  an  socoant  of  some-  wer  will  criminate  a.  132,  potf;  as  to  criminating 

tiling  which  wonld  affect  the  case  of  one  party  and  docnments,  sees.  130,  po«<.     Persons  are  not  oom- 

wko  is  not  called  and  in  snch  cose  the  jmry  may  polled  to  answer  interrogations  regarding  certain 

uawne  that  his   evidence   would  not  have  been  matters  under  the  provisions  of  s.  19  of  Reg,  VII 

favasrsble  tothat  party,"t6.,perCrowder,J.(<ee  of  1822.     5e<  Field,  Ev.,  607.     But  see  Lawson, 

Taylor,  Ev.,f  117  ),     Bed  qu,  as  to  the  correctness  Pres.  Ev.,  120, 187,  where  the  rule  is  stated  to  be 

cf  this  decision  ;  for  a  person  should  not  suffer  by  that  °  °  the  omission  of  a  party  to  an  action  to  testi- 

taking  objection  on  which  he  hasa  righttosucceed.  fy  to  facts  or  to  produce  evidence  in  explanation 

Though  it  is  to  be  observed  that  in  this  case  there  of  or  to  contradict  adverse  testimony,  raises  a  pre- 

appeais  to  have  been  no  adjudication  upon  the  sumption  against  his  claims,  unless  the  evidence 

question  of  the  admissibility  of  the  document,  jsnot  peculiarly  within  his  power,  or  t*}ir«'e>2e^." 

wfaidion  objection  was  tniUratim,  stillthis  makes  Wentwortk  v.  Uoyd,  10  H.  L.  Cas..  669. 

no  differenoe.     For  there  is  aa  much,  or  as  little,  (8)  Cr  Pr  Code,  a.  342 ;  v.  also  ib.,  ss  161,  176 : 

reason  for  drawing  an  inference  agafaist  the  party  ef.  also  ss.  9 — 12  of  the  Oaths  Act  (X  of  1873)  in 

objecting  to   the  admissibility  of  the  document  the  Appendix. 

as  againat  the  party  withdrawing  the  document  (9)  See  for  an  application  of  this  rule  :  AbM 

ea  soeh  objection.  KarimT.  Manji  Hantra),  I  B.,  296  (1876) ;  Sluur- 

(4)  LawMo,  Ev.,  137.  man  v.  Flemiitt,  S  B.  L.   R.,  619  (1870)^  and 

(6)  n.,  1st ;   Covpa   V.  Cowptr,  2  P.    Wms.,  oases  oited,  fotu 
1«;  aalkrn  v.  Metkmik,  Amk,  248. 
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in  the  possession  of  the  maker,(l)  that  such  note  has  been  duly  paid,  or  that 
the  goods  ordered  have  been  delivered.  Similarly  a  receipt  for  the  last  year's 
or  quarter's  rent  is  evidence  of  all  the  rent  previously  accrued  having  been 
paid.  (2)  The  plaintiff  in  a  suit  on  a  bond  for  money,  with  a  view  to  anticipate 
the  possible  production  of  the  bond  by  the  defendant  and  the  presumption  of  pay- 
ment that  might  otherwise  be  drawn  from  its  being  in  the  possession  of  the 
obligor  accounted  for  not  producing  it  by  alleging  that  the  defendant  had  stolen 
it.     The  defendant  admitted  the  execution  of  the  bond,  but  alleged  that  he  had 

Eaid  it.  Hdd  that  the  defendant  was  bound  to  begin  and  prove  payment  either 
y  the  production  of  the  bond  or  other  evidence  or  by  both.(8)  A  plaintifi 
sued  for  confirmation  of  possession  and  registration  of  certain  property  which 
had  been  mortgaged  to  him  by  defendants.  The  transaction  on  the  face  of  the 
deed  was  an  absolute  sale  ;  but  an  ehrar  was  executed  at  the  same  time  as  the 
mortgage,  which  reserved  the  equity  of  redemption  to  the  mortgagor.  This  eknt 
was  made  over  to  the  defendant,  the  mortgagor.  Plaintiff's  allegation  wa» 
that  the  ekramamah  was  returned  to  him  by  the  mortgagor  who  thus  surrendered 
the  equity  of  redemption.  Defendant  aUeged  that  the  ehrar  had  been  lost,  and 
had  somehow  found  its  way  to  the  plaintiff.  Hdd  that  the  presumption 
of  law  was  in  favour  of  the  plaintiff  who  had  possession  of  the  ehrar  and  that 
the  onus  of  proving  its  loss  lay  upon  the  defendant.  (4)  On  the  other  hand,  there 
is  a  presumption  that  a  grant  remains  in  force  from  the  fact  that  the  original 
documents  evidencing  the  grant  remain  in  the  hands  of  the  grantee8.(5)  Though 
the  presumption  is  a  strong  one  it  may  of  course  be  that  the  circumstances  of 
the  case  rebut  it.(6) 

ano«.  ^  It  ia  a  very  general  presumption  that  things  once  proved  to  have  existed 

in  a  particular  state  are  to  be  understood  as  continuing  in  that  state  until  the 
contrary  is  established  by  evidence  either  direct  or  circumstantial. (7)  Thus 
where  possession,  the  authority  of  an  agent,  the  holding  of  an  office,  adultery, 
insanity,  a  debt  or  obligation,  or  the  like  have  been  shown,  their  continuance 
will  be  presumed.(8)  The  subject  has  been  already  dealt  with  in  the  notes  to 
lUustration  (d)  to  which  the  reader  b  referred.  Ciommon  applications  of  this  pre- 
sumption are  the  rules  touching  the  continuance  of  life  enacted  in  sections  107 
and  108,  ante,  and  of  certain  judicial  relations  such  as  partnership,  tenancy  and 
agency  enacted  in  section  109,  ante.  Connected  with  the  subject  of  continuance 
of  life  is  the  question  of  the  presumption  of  survivorship  in  common  disaster. 
Allusion  is  here  made  to  those  cases  where  several  persons  generally  of  the  same 
family  have  perished  by  a  common  calamity,  such  as  shipwreck,  earthquake, 
conflagration,  railway  accident,  or  battle,  and  where  the  priority  in  point  of 
time  of  the  death  of  one  over  the  rest  exercises  an  influence  on  the  rights  of  third 

Sarties.  The  civil  law  recognised  certain  arbitrary  rules  or  presumptions  for 
etermining  the  relative  times  of  death  of  two  or  more  persons  who  perished  in 
the  same  catastrophe.  These  rules  were  based  on  the  age,  sex,  or  state  of  health 
of  the  parties.  So  a  child  under  the  age  of  puberty  was  presumed  to  have  died 
before  its  parent,  but  if  above  that  age  the  rule  was  reversed.  These  fixed  pre- 
sumptions, however,  never  prevailed  in  the  common  law,  and  the  Oourts  rejecting 
this  conjectural  mode  of  ascertaining  the  truth  have  laid  down  the  rule  that  the 
case  must  be  determined  upon  its  own  peculiar  fads  and  ciroumttanoe*  whenever 
the  evidence  is  sufficient  to  support  a  finding  of  survivorship,  but  in  the  absence 

(1)  See  Bltog  Bon^kont  ▼.  Samaftathm  CheUp,  (6)  Bkof  Hongiont  t.  Rama»alU»  CUtf,  » 
t»  C,  334  (1902).  C,  334  (1902) ;  a.  c,  L.  B.,  2S  I.  A.,  43,  4  Boo.  L 

(2)  Taylor,  Er.,  {  78  and  oaaea  there  oited.  B.,  37S. 

(3)  Chmi  Kmr  v.  Odai  Sam,  6  A.,  73  (1883).  (7)  Bert,  Kr.,  f  406 ;  Tsjrlor,  Er.,  {{ 18«-Mt 

(4)  Bam  Coomar  v.  Bam  Bahate,  11  W.  R.,  161  (8)  lb.,  Ke    Dip  Singh  v.  Otrawl  Bifk,  I  AlU 
(IS^V  L.  J.  (1903) ;  where  a  roart«i«e  hari^  bna  ad- 

(6)  Ohoetaliftgam  PHlai  v.  Mavand  CJuMiar,  19       mitted    by  dw  defendanta  the  oim  wmMif 
«..  486,  49e  (189«).  |le  on  them  to  show  that  H  had  eeaaad  to  exfat. 
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of  any  such  evidence  the  question  of  such  survivorship  is  regarded  as  unasoer- 
tainable,  and  in  Ruch  cases,  the  question  is  determined  as  if  the  death  of  all  oc- 
curred at  the  same  moment.  In  other  words,  the  fact  of  survivorship  like  every 
other  fact  must  be  proved  by  the  party  ascertaining  it.(l) 

Although  this  rule  as  to  the  presumption  of  continuance  of  the  existing 
state  of  things  has  been  long  sanctioned,  it  is  stated  in  very  general  terms  and 
must  have  a  reasonable  interpretation.  It  is  always  disputable,  and  while  some- 
times entitled  to  considerable  weight  it  is  frequently  liable  to  be  rebutted  by 
very  slight  circumstances.  The  rule  has  been  held  to  apply  to  some  cases  where 
obviously afteralimitedtimethepresumption  could  have  little  weight.  Perhaps 
the  chief  value  of  the  presumption  is  to  determine,  in  the  cases  to  which  it  applies, 
on  whom  shall  rest  the  burden  of  proof  :(2)  and  this  view  of  the  function  of  the 
presumption  has  been  taken  by  the  framers  of  this  Act  in  sections  107 — 109,  ante- 

If  Hindu  families  migrate  from  one  part  of  the  coimtry  to  another  the  pre-  Htadu  Law- 
sumption  is  that  they  carry  with  them  the  laws  and  customs  as  to  succession  pre- 
vailing in  the  province  from  which  they  came.  (3) 

The  acquirer  of  property  presumably  intends  to  retain  doiuinion  over  it,  and  J'"*}*}^' 
in  the  case  of  a  Hindu  widow  the  presumption  is  none  the  less  so  when  the  fund  tionsby 
with  which  the  property  is  acquired  is  one  which,  though  derived  from  her  widow. 
husband's  property,  was  at  her  absolute  disposal.  Inasmuch  as  the  widow's 
absolute  power  of  disposition  over  the  income  derived  from  the  widow's  estate, 
is  now  fully  recognised,  she  will  be  presumed,  in  the  absence  of  an  indication  of 
her  intention  to  the  contrary,  to  retain  the  same  control  over  the  investment  of 
such  income."(4) 

In  addition  to  the  following  notes  reference  should  be  made  to  those  at  pp.  ^^^JjJ*' 
Ml — 551,  ante.  It  is  a  doctrine  of  Hindu  law  in  the  case  of  adoption  that  "permission 
is  to  be  presumed  in  the  absence  of  prohibition."  This  maxim,  however,  relates 
to  the  person  who  gives  and  not  to  the  person  who  receives  a  child  in  adoption.  (5) 
Adoption  being  a  proper  act  it  will  be  presumed  that  when  the  majority  give 
their  consent  such  assent  was  given  on  bona  fide  grounds.  (6)  After  a  long  lapse 
of  time  and  when  there  is  satisfactory  evidence  of  the  recognition  of  an  adoption 
for  a  series  of  years,  the  presumption  is  that  everything  necessary  to  render  the 
adoption  valid  has  been  performed.  So  in  a  case  to  set  aside  an  adoption  on 
the  ground  that  the  ceremonies  had  not  been  performed,  where  there  was. 
satisfactory  evidence  showing  that  the  adoption  had  been  continuously  re- 
cognised for  a  series  of  years,  and  that  the  party  adopted  had  been  in  posses- 
sion, either  in  person  or  through  his  guardian  of  the  property  in  dispute,  held 
that  the  Court  might  well  dispense  with  formal  proof  of  the  performance  of  the 
ceremonies,  unless  it  were  distinctly  proved,  on  the  part  of  the  plaintiff,  that 
the  ceremonies  had  not  been  performed.{7)  A  Hindu  testator  by  his  will  gave 
authority  to  his  widow,  with  the  consent  of  his  mother,  to  adopt  a  son,  in 
pursuance  of  which  a  son  was  adopted,  and  the  other  provisions  of  the  will 
acquiesced  in  by  the  family  for  twenty -seven  years,  when  a  suit  was  brought  by 
one  of  the  testator's  heirs  claiming  the  estate  then  in  possession  of  the  adopted 

(1)  V.  oi«<«,pp.  68,  S9j  Best,  ET.,4lO;Taylor,  {3)  Parbati    Kumari  v.    Jagadu  Chunder,   2» 
Et.,  H  202,  203;  Vndermod  v.   Winf,  10  Beav.,       C.  433  (1902). 

W>;  4DeG.  H.  ft  O.,  633;   Wing  v.  Angram,  8  (4)  i4iUanm     r.    Venkaya,  25  H.,  351  (1901). 

U.  L.  Cas.,  183.    The  strength  and  health,  etc.,  (6)  Tarini  Chara*    r,  Saroda  Sundari,  3  B.  L. 

ft  a  party  may  be  properly  considered  as  a  cir-  R,  A.  C.  J.,  146  (1869). 

oumMance  (see  pp.  58,  59,  ante),  bat  standing  alone  (6)  Venkata   Kruknamma  y,    Afuiaparnam'ma, 

it   is   sniBcient   to    shift  the   boiden   of   proof.  23  M.,  486  (1899). 

Wharton  Ev.,  {f  128*— 1282.  (7)  Si»*oo  Beaa  v.  Nahagun  Maiti,  2  B.  L.  K., 

(2)  Bur  Jones,  ET.,f  52;  «c  Wharton,    Et.,  $$  App.,61  (1869) ;  and  see  iViUanatMiOAaM  v.  iSTruft- 
IS64 — 1296  (on  presnmptiona  of  constancy  and  no  Dijal,.  7  B.  t..  K.,  1,  5  (1871). 

miformity)  and  ib.,  K  1274—1283. 
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Bon,  on  the  ground  that  the  adoption  was  invalid.  Hdd  that,  although  the 
defendant  was  bound  to  prove  his  title  as  adopted  son,  as  a  fact,  yet  from  the 
long  period  during  which  he  had  been  received  as  adopted  son,  every  allowance 
for  the  absence  of  evidence  to  prove  such  fact  was  to  be  favourably  entertained, 
and  that  the  case  was  analogous  to  that  in  which  the  legitimacy  of  a  person  in 
possession  had  been  acquiesced  in  for  considerable  time,  and  afterwards  im- 
peached by  a  party,  who  had  a  right  to  question  the  legitimacy,  where  the 
defendant,  in  order  to  defend  his  status,  is  allowed  to  invoke  against  the  claimant 
every  presumption  which  arises  from  long  recognition  of  his  legitimacy  by 
members  of  his  family  ;  and  that  the  case  of  a  EQndu,  long  recognised  as  an 
adopted  son,  raised  even  a  stronger  presumption  in  favour  of  the  validity  of  his 
adoption,  arising  from  the  possibility  of  the  loss  of  bis  rights  in  his  own  family 
by  being  adopted  in  another  fanuly.(l)  Where  an  adoption  has  been  acquiesced 
in  for  many  years,  the  consent  of  some  person  competent  to  give  away  the 
adopted  son  should  be  presumed.(2)  In  a  suit  for  a  declaration  that  an  adop- 
tion long  acted  upon  is  fraudulent  the  onus  is  on  the  plaintiff  to  establish  the 
fraud  which  he  alleges.  (3)  It  is  incumbent  upon  one  seeking  to  dispote  an 
adoption  on  the  ground  that  the  person  makii^  it  was  a  ' '  disqualified  pro- 
prietor," to  show  that  all  the  procedure  necessary  to  make  such  persona 
disqualified  proprietor  was  carried  out  according  to  law.(4)  As  to  estoppel  by 
adoption,  see  notes  to  section  115,  post;  and  generally  see  sections  101 — 1(H, 
ante.  As  to  Marriage  v.  post,  "  Marriage  :  "  notes  to  section  112,  ante: and 
Index,  sub  voc,  "  Marriage.  " 

The  principle  of  joint  tenancy  appears  to  be  unknown  to  Hindu  law  excei^ 
in  the  case  of   coparcenary  between   the  members  of  an  undivided  family. 
Among  Hindus  when  property  is  given  to  two  persons  jointly,  there  is  no  pie- 
somption  that  the  donor  intended  to  annex  the  condition  of  owner8faip.(5) 
Hlnda  Xaw  :         As  to  the  presumption  of  English  law  that  a  gift  made  under  certain  dicom- 
^^'  stances  is  a  donatio  mortis  causa  being  inapplicable  to  Hindus,  see  the  case  un- 

dermentioned. (6) 

BUiiia  lAw :  In  the  case  of  endowments  made  by  Hindus  for  the  worship  of  idols,  it  is 
^S^^'  presumed  that  the  intention  of  the  donor  is  to  preserve  the  «A«6a  in  the  family 
rather  than  to  confer  a  benefit  on  an  individual,  but  in  the  absence  of  words  in 
the  deed  of  gifts  denoting  an  intention  that  the  gift  should  belong  to  the  family, 
that  presumption  will  not  arise.(7)  Where  certain  Hindu  texts  were  referred  to 
to  show  that  a  Bairagi  is  condemned  to  a  life  of  perpetual  poverty,  and  is 
incapable  of  acquiring  property  for  his  own  use  and  benefit ;  it  was  held  that 
such  precepts  could  not  be  looked  on  as  anything  more  than  counsels  of  perfec- 
tion, and  could  not  be  held  to  carry  much  weight  in  the  absence  of  clear  and 
satisfactory  proof  that,  as  a  matter  of  fact,  the  mohunt  in  question  had  no 
private  funds  at  his  disposal.(8) 

HiadQ  Law:         Hindu  law  is  in  the  nature  of  personal  usage  or  custom,  and  where  an 

^^JS[|^         ancient  family  custom  is  shown  to  have  existed  among  Hindus,  the  presumptioii 

is  in  favour  of  the  continuance  of  that  custom,  even  though  the  family  have 

migrated  .(9)    In  the  case  of  a  family  the  members  of  which  have  migrated  hom 

a  part  of  the  coiutry  governed  by  the  Mitakshara  law,  the  presumption  is  that 

(1)  najendro  Nath  v.  Jogtndro  Nalh,  14  Moo.       448  (1902). 

I.  A.,  67  (1871).    8te  Mayne's  Hindu  Uw,  {  148 ;  (6)  Kvmara  Opatira  r.  Xnbin  Kruim,  3  &  L. 

WMt  *  Bahler,  3rd  Ed.,  1097.  B.    (  O.  C. ),  113  (1849). 

(2)  Ananibnv  Simji  v.  Oanetk  KAtant,  7  Bom.  (7)  Ck%ndennM  Xog  r.   Kooar  OMmim*,  <l 
H.  C.  R.  (App.),  33   (1863).  B.  L.  B.,  86,  114  (1872). 

(3)  Qooroo  Pronumo  t.  NUmadkvb  Siiifk,  21  (8)  8hnt  Motmn  KriAon  v.  Coimlmlm  Spm- 
W.  K.,  84  (1873).  ma;  Co.,  28  M.,  79,  82  (1902). 

(4)  Itkri  Pnmd  t.  Lalji  Jot,  22  A.,  294  (1900).  (9)  Bvtnin  NiM  r.  Bimmani   fhrwmi*.  I  K- 
(6)  Alt  DimK  t.  fW-J  Bedurdat,  26  B.,  446,       L.  R.   (  P.  C ),  86  (1868). 
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they  are  governed  by  the  Mistakshara  law  until  proof  is  given  of  their  having 
adopted  the  law  of  their  new  domicile.(l)  This  presumption  may  be  rebutted 
by  showing  that,  except  as  regards  marriage,  all  ceremonies  in  the  family  are 
performed  according  to  the  law  of  the  Bengal  school  and  by  Bengal  priests.  (2) 

When  a  Hindu  family  is  joint  in  food  and  worship,  and  is  shewn  to  be  poa-  Joijtpro- 
sessed  of  some  joint  property,{3)  the  presumption  is  that  all  the  property  they  "•"^'^ 
are  possessed  of  is  joint  property,  and  that  all  acquisitions  have  been  made  from 
joint  funds,  and  the  onus  of  proving  that  any  portion  of  that  property  is  sepa- 
rate or  self-acquired  is  on  the  person  who  alleges  it.(4) 

This  presumption  of  joint  property  arising  out  of  a  nucleus  of  joint  property 
cannot  be  sufficiently  rebutted  by  evidence  that  the  name  of  one  member  of  the 
family  only  appeared  as  that  of  sole  owner  in  revenue-records  or  in  other  docu- 
ments relating  to  the  property.  (5)  Nor  is  evidence  only  of  separation  in  mess 
sufficient  to  rebut  the  presumption,(6)  although  separation  in  both  dwelling  and 
food  if  not  conclusive  evidence  of  separation  in  estate,  will  give  rise  in  Hindu 
law  to  a  presumption  of  separation  in  estate.  (7)  Where  the  members  of  a 
Hahommedan  family  live  in  commensality  they  do  not  form  a  joint  family  in 
the  sense  that  Hindus  do,  and  there  is  therefore  no  presumption  at  all  in 
Hahommedan  law  that  the  acquisitions  of  the  several  members  are  made  for 
the  benefit  of  the  famUy  jointly.(8)  In  the  case  of  further  acquirements,  it 
would  not  be  sufficient  to  show  that  the  consideration-money  passed  out  of  the 
hands  of  the  member  claiming  the  purchsised  property  as  self-acquired  without 
its  being  shown  that  the  funds  were  exclusively  his  own.(9)  The  fact  that 
certain  parcels  are  held  in  severalty  does  not  do  away  with  the  presumption  • 
that  the  rest  of  the  estate  is  joint ;  (10)  but  evidence  by  a  purchaser  at  an  exe- 
cution-sale under  a  decree  passed  against  one  member  of  a  joint  family  to 
the  efiect  that  there  had  been  separate  trading  beyond  separate  funds  and 
property  belonging  to  the  several  members  of  the  family,  was  held  to  disclose 

(1)  Ptrthte  8ingky.8heo8oondunt,SV!.  B.,261  Deo.  1863,  p.  801(1862):  Tan Ckum r.  Jog  Kar. 

(18(7).  «'".    8  W.  R.,22«  (1867):  laUa  A-eetflUr  t.  lata 

(S)  Bam  Bromov.  Kaminet8oondiiref,e  W.  R.,  Madho,  8  W.  R.,  294  (1867)  (  chwMter  of  strict 

MS  (1866).  prooh  required  to  rebatpreeomptioo  infaroar  of 

(S)  Tkuonath  SSaw  v.  Hwrrynatai*  Shaw,  12  B.  joint  estate  in  joint  Hindo  family) ;  Pranbritio 

h  .K.  3A9  0913) ;  Tantek  rhnnder  y.  Joiulim  v.      BhagarMet,     20     W.     R.,     168     (1872)  j 

awMfcf,  11  B.  L.R.,  193(1873),  per  Couch,  C. I.  Oajeniar     Singh     v.      Sardar    BintK     18     A., 

oratratioK    Skiu  (Mam  v.Bamn8ing,\  B.  L.  R.  176  (1896).     Where  the  plaintiSs  set  up  a  ease 

(A.  C.),  164  ;  sod  dissenting  from  Kkilut  Chvnder  which  was  inconsistent  with  the  presnmption  ol 

T.  KooHJ  LaU,  11  B.  L.  R.,  194  (1868) :  s.  c,  10  the  family  remaining  joint,  it  was  held  that  it  was 

W.  B.,  333;  Soobheidur  Datiav.  Boloram  Deiean,  tot  them  to  prove  that   sparation  took  place  a* 

W.  R.,  8p.  No.  67  (1862) ;  and  approving  Komf  they  alleged  :  Ram  Ohulam  v.  Bam  Behari,  18  A., 

fidorw  V.  Khetturmith  DuU,  8  W.  R.,  270  (1867) ;  90  (1896). 

OMHumliaru  Loll  v.  OmputLatt,  11  B.  L.  R.,  201  (8)  Ckeeiha    v.  Mihem  LaU,  11  Moa  I.  A.,  369 

(1888):  Badiaha  Prasad  v.  Dharma  Dan,  3  B.  I,.  (1867):  Hyder  Hottain  v.  Mohomed  ffoMotn,  14 

R.  (A.  C),  124  (1869);   Neelkrisk)  Deb  v.  Beer  Moo.  I.  A.,  401  (1872);  Ju-oondakv.  Aiodhia,  2 

Chmder,  12  Moo.  I.  A.,  640(1869);  s.c.  3B.L.  R.,  Ind.  Jur.,N.  8.,  261(1867);  Jamiwe  OiMeev.  JTw- 

(P.  C),  13    (1869);  12  Snth.    P.  C,    discussed  to  Komvl,  Manh..  1  (1862). 

also  in    BholamMtk    v.    Ajoodkia,  12    B.   L.  R.,  (0)  Bana  MaMubv.  BagtobiaiyCk«rn,SW.tl., 

3S6  (1873) ;  s.  c,  20  W.  R.,   66 ;    Denonatk    v.  270  (1867). 

BsfryMraia,  12  B.  L.    R.,    349  (1873) ;  Oobind  (7)  Mvntimat  Anundee  v.  Khedoo  Lai,  14  Moo. 

Omtdtr    T.    Doortapertaud.    14    B.   L.  R.,  337  I.  A.,  412  (1872);  Jogm  Koer  v.  Btighwmmuhit 

<•*'*)•  L(d,  10  W.  R.,  148  (1868). 

(4)  Dkint  Dot   v.  Shama  Soondri,  3  Moo.  I.  A.,  (S)  Bahim  Khan  v.  OoolKkan,  8  C,  826  (1882) ; 

m  (1843) ;  Oofteiristo  Ootain  v.  Ounga  Permud,  10  C.  L.  R.,  60S. . 

•    Moo.     I.    A.,     63   (1864);     Naragunty    v.  (9)  Komj  Behareey.  Kheturnatk  DtM,8  Vl.K, 

f*fma,    9   Moo.   I.    A.,     66    (1861);    Ptan-  270  (1867). 

*"»«»  Patd  y.  Uothooramohun  Paul,  10  Moo.  I.  A.  (10)    Sreeram  Ohow  v.  Srefmilh  Dull,  7  W.  R., 

U  (1866) ;  Abed  AU  v.  Mohethv  B%M,  8ev.  Aug.  461  (1867). 
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a  state  of  things  sufficient  to  weaken,  if  not  altogether  to  rebut,  the  ordinuy 

Siresumption  of  Hindu  law  as  to  property  in  the  name  of  one  member  of  a  joint 
amily  and  throw  on  those  alleging  it  the  onvs  of  establishing  the  joint  nature 
of  the  property  claimed.(l)  In  the  undermentioned  case  the  family  of  the 
deceased  consisting  of  his  father  and  two  sons  (  of  whom  one  was  the  deceased 
father  of  the  plaintiff )  was  not  shown  to  have  had  any  ancestral  property,  but 
it  had  acquired  property  by  trade  in  which  the  father  and  the  two  sons  were 
jointly  engaged,  ^ere  being  no  indication  of  an  intention  to  the  contrary,  it 
was  held  that  it  must  be  presumed  that  the  property  thus  acquired  was  held  by 
the  members  of  the  family  as  joint  property  with  the  incident  of  the  right  of 
survivorship. (2)  Lastly,  the  presumption  of  union  has  been  held  to  be  stronger 
as  between  brothers  than  as  between  cousins,  and  the  presumption  is  weaker 
the  farther  from  the  common  ancestor  the  descent  has  proceeded.  (3)  There  is 
no  presumption  when  one  coparcener  separates  from  the  others  that  the  latter 
remain  umted.(4)  As  to  the  presumption  that  a  father  dealing  with  self- 
acquired  property  intended  that  it  should  be  taken  as  ancestral  estate,  t« 
below.(6)    See  Notes  to  ss.  101 — 104  sub.  voc.,  "  Hindu  Law.  " 

There  is  no  presumption  that  a  loan  contracted  by  the  manager  of  a  joint 
Hindu  family  has  been  contracted  for  a  family  puTpo8e.(6) 

It  is  incumbent  on  a  plaintiff  suing  as  the  reversionary  heir  of  a  Hindu  pro- 
prietor who  has  died  leaving  a  widow,  to  show  that  the  property  claimed  in  the 
suit  and  found  in  her  possession,  has  vested  in  the  husband.  There  is  no  pre- 
sumption of  law  arising  where  the  late  husband  possessed  considerable  property. 
that  property  fotmd  to  be  in  the  possession  of  the  widow  after  his  death,  must 
have  been  included  in  that  which  belonged  to  him  unless  she  shows  that  she 
obtained  the  property  from  another  source. (7) 

There  is  a  general  ]>t'esumption  against  misconduct  of  all  kinds,  no  presump- 
tion being  perhaps  more  highly  favoured  in  the  law  than  that  of  iimocence. 
Although  some  of  the  reasons  which  led  to  the  adoption  of  thii  presumption 
have  disappeared  with  the  severity  of  the  old  criminal  law,  yet  the  sacredness  of 
reputation  and  liberty  still  gives  sanction  to  the  rule  that  the  law  presumes  in 
favour  of  innocence.  Every  man  is  to  be  regarded  as  legally  innocent  until  the 
contrary  be  proved,  and  criminality  is  never  to  be  presumed. (8)  In  the 
inferior  Courts  of  this  country  the  right  principle  is  occasionaDy  reversed,  and 
a  person  is  presumed  to  be  guilty  the  moment  he  is  accused,  and  every  attempt 
on  his  part  to  prove  his  innocence  is  regarded  as  vexatious. (9)  When  the  facts 
found  proved  m  a  case  are  perfectly  consistent  either  with  the  innocence  or 

Siilt  of  the  accused,  the  presumption  of  innocence  should  prevail.(lO)  The 
vour  with  which  this  presumption  is  regarded  is  shown  by  (amongst  other 
bets )  that  other  presumptions  often  have  to  yield  to  that  of  innocence,(lI) 
and  by  the  fact  that,  although  ordinarily  the  burden  of  proof  is  on  the  party 


(1)  BoJh  Singk  v.  (lunetk  Chundfr,  18 
P..  L.  B.  (P.  C.,)  317,  826,  327  (1873). 

(2)  OojnlaMtni  Chetti  v.  Arunachdam  27  M._, 
32  (1903). 

(3)  Moro  Vitkvanatk  v.  Oonuh  Vitthal,  10 
Bom.  11.  C.  B.,  444,  463  (1873). 

(4)  Balabux  v.  Rukkniabai,  30  C.  725  (1903). 
(&)  Sagatin^m  Filhi    v.  Batnaciandra  Tevar, 

24  M.,  429  (1901). 

(6)  Soiru  Padmambh  v.  Xarayanrao,  18  B.,  620 
(1893).  See  Krithna  v.  F<wi.rfei-,  21  B.,  808 
(1889). 

(7)  Diwan  Rau  v.  Indarpal  Singh,  26  C,  871 
(1889). 

B)  ▼.  anit,  pp.  17-20  end  cases  tliere  cit«d  ;  Burr 


Jonea,ET.,  f  111;  Taylor,  Et.,  H  112-II»: 
Bert,  Et.,  H  334,  346  :  1  Greealeaf,  {  39 :  Umoi. 
Prea.  Ev.,  433  et  teq.  ;  Whutoo,  Er.,  {  1244 ; 
8tarld^  Ev.,  766. 

(9)  Sheopntatk  Singk    v.  SawUmt,  28  C,  AM 
(1901). 

(10)  R.  V.  Ramduwim  DImtdoo,  6  Boa.  L.  B.. 
561  (1904). 

(1 1)  Taylor,  Et.,  |;1I4  ;  Burr  Jonn,  Et.,  8  H 
100,  102 ;  Best,  Er.,  jS  329,  334,  346.  Tie  pr»- 
auniptioa  of  innooeiioe  is  slronger  tbaa  tht  {re- 
sumption of  payment,  ooatmuanee  of  life,  or  of 
things  generaUy,  and  of  marriagF :  bat  is  k" 
strong  than  the  preenmption  of  knowledge  of  the 
law  or  of  sanity ;  Lawson.  Pre*.  Er..  S82. 
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asserting  the  affinnative  of  the  issue,  yet  if  proof  of  a  negative  is  necessary  to 
establish  guih),  such  proof  must  be  given.(I) 

This  presumption  has  its  most  frequent  applications  in  the  criminal  law  ; 
but  though  it  has  sometimes  been  said  to  have  no  place  in  ci^l  issues  except 
so  far  as  it  regulates  the  burden  of  proof,(2)  yet  the  weight  of  authority  in 
England  when  misconduct  or  crime  is  alleged,  whether  in  a  criminal  or  in  a 
ciyfl  proceeding,  whether  in  a  direct  proceeding  to  punish  the  offender  or  in 
some  collateral  matter,  the  accused  is  presumed  to  be  innocent  until  strictly 
proved  to  be  guilty  beyond  a  reasonable  doubt.(3)  The  presumption  of  inno- 
cence in  civil  cases  has  been  stated  to  be  that  ' '  a  person  who  is  shown  to  have 
done  any  act  is  presumed  to  have  done  it  innocently  and  honestly  and  not 
fraudulently,  illegally,  or  wickedly.  "(4)  The  presumption  of  innocence  may 
be  overthrown  and  a  presumption  of  guilt  be  raised  by  the  misconduct  of  the 
party  in  suppressing  or  destroying  evidence.  (5) 

The  presumption  is  of  constant  application  in  civil  actions  when  fraud  is  in 
issue.  There  is  a  presumption  against  fraud  in  the  sense  that  fraud  will  not  be 
assumed  without  evidence,  good  faith  in  all  transactions  being  presumed.  In 
the  ordinary  transactions  of  life  fairness  and  honesty  are  presumed,  and  convey- 
ances, sales  and  contracts  generally  are  presumed  to  have  been  made  in  good  faith 
until  the  contrary  appears.  Odiosae  inhonesta  non  sunt  in  lege  i>rcesumenda.{6) 
8o  also  the  law  presiuned  against  vice  and  immorality,  and  on  tnis  ground  pre- 
sumes strongly  in  favour  of  marriage, '  so  that  cohabitation  and  reputation  are 
generally  held  to  be  presumptive  evidence  of  marriage.  (7)  One  of  the  strongest 
illustrations  of  this  principle  (although  resting  also  in  some  degree  on  grounds 
of  public  policy)  is  the  presumption  in  favour  of  the  legitimacy  of  children.  (8) 

It  is  a  branch  of  this  rule  that  ambiguous  instruments  or  act  shall,  if  possible, 
be  construed  so  as  to  have  a  lawful  meaning.  Thus  where  a  deed  or  other  in- 
strument is  susceptible  of  two  constructions,  one  of  which  the  law  would  carry 
into  efiect,  while  the  other  would  be  in  contravention  of  some  legal  principle  or 
statutory  provision,  the  parties  will  always  be  presumed  to  have  intended  the 
former.  (9)  There  is  a  legal  presumption  in  favour  of  a  deed  that  it  is  honest  and 
is  what  it  purports  to  be.(  10)  Wrongful  or  tortious  conduct  will  not  be  pre- 
snmed.dl)    All  persons  are  presumed  to  have  duly  discharged  any  obligation 

(1)  WaUama  v.  BaiU  India  Co.,  3  East.,  192 ;  Oaur  Mohan  T.  Tamehand,  3  B.  L.  B.,  App.  17 
Tajlor,   Ev.,  J   113.  at  p.  20  (1889).  "It  must  be  alvays    borne    in 

(2)  Wharton,    Et.,  f  124S.  It  baa  been  said  that  mind  that  want  of  bond  fidet  shonld  not  be  pre- 
thia  preanmption  has  no  evidentiary  force,  being  aamed  against  anybody  "  par  Hitter,  J. 
fOonded  on  no  presumption  of  feet;  being  in  most  (4)  LairBon,    Prea.   Ev.,   Rale  19,  p.  93. 
instances  a  parapliraae  for  the  rales  regulating  the  (3)  t.  ante,  p.  606. 

buden  of  proof:  and  that  what  is  meant  is  this :  (6)  Bert,  Et.,  J  349 ;  see  ante,  note*  to  ss.  101, 

if  a  man  be  accused  of  crime  he  mnst  be  proved  — 104,p.  641  and  note  tos.  111,  anie,  Kerr,  Frauds, 

gnOty  beyond  reasonable  donbt.    Beat,  Et.,  Amer-  2Dd  Ed.,  448 ;  Lawson,  Fres.  Et.,  93;  Savlapfa  t. 

Notea,  pp.    309,  310,  386.  The  weight  of  Ameri-  Devehartd,  26  B.,  132  (1901).  [°-  There  is  no  more 

«aa  aothority  appears  to  support  the  proposition  reason  to  presume  fraud  than  to  presume  nef^i- 

that  in  civQ  actions,  although  the  charge  of  a  crime  genoe. ' '] 

is  to  be  established,  a  prejiondemnce  of  testimony  (7)    Best,  Et.,  {  349  ;     Lawson,  Pres.     Et., 

is  sufficient :  Borr  Jones,  Et.,  f}  16,  193.  101 ;  exceptional  cases  ore  criminal  and  divaroe 

(3)  Steph.  Dig.,  Art.  94;  Taylor,  Ev.,  |  112;  prooeedhi^  ;  t.  ante,  a.  SO,  p.  320  and  tee 
Bast,  Et.,  |  346  ;  Mayen  v.  AUton,  16  M.,  24S.  -  -  Maoiage,"  p.  617  post ;  tor  the  presomption  as 
[  "  He  is  clearly  well  founded  in  saying  that  so  to  dissolution,  tee  Burr.  Jones,  Et.,  {  13. 

far  «a  appellants   impute  to  rsspondents'    mis-  (8)  Best,  Et.,  349 ;  see  s.  1 12,  ante,  and  eases 

eondnct     or  dereliction  of   doty,    it  is  for   the  there  oUed ;  Lawson,  Pres.  Ev.,  106,  108. 

former   to  establish    their  case.     The    presnmp-  (9)  Beat,  Ev.,  )  347. 

tioQ   b  against  such  misoondnot  or  Tiolation  of  (10)  Srimati  Lakkimani  v.  Mt^ndmnatk  Dutt, 

doty  onto  it  is  proved  by  the  party  who  makes  4  B.  L.  B.,  P.  C,  16, 27  (1869). 

the  impatatioQ.  "  ]    Per   Muttusami  Ayyai,   J.  (11)  Bert,  Ev.,  {  380. 
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imposed  on  them  by  law.  Thus  the  judgments  of  court  of  competent  juiisdiction 
are  presumed  to  be  well  founded,  and  their  records  to  be  correctly  made ; 
judges  and  jurors  are  presumed  to  do  nothing  causelessly  or  maliciously  ;  public 
o£Scers  are  presumed  to  do  their  duty,  and  the  like.(l)  Further,  all  testimony 
given  in  a  Court  of  Justice  is  presumed  to  be  true  until  the  contrary  appean, 
peijury  not  being  presumed.(2)  When  a  person. is  required  to  do  an  act,  the 
omission  to  do  which  would  be  criminal,  his  performance  of  that  act  will  be 
intended  until  the  contrary  is  shown.(3) 

On  the  same  principle  rests  the  rule  that  negligence  is  not  to  be  presumed ; 
it  is  rather  to  be  presumed  that  ordinary  care  has  been  used.  And  the  petMn 
charging  negligence  must  show  that  the  other  party  by  his  act  or  omission  has 
violated  some  duty  incumbent  upon  him  and  thereby  caused  the  injury  com- 
plained of.(4)  The  rule  does  not  apply  in  the  case  of  common  carriers,  who, 
on  grounds  of  public  policy,  are  presumed  to  have  been  negligent,  if  goods  en- 
trusted to  their  care  have  been  lost  or  damaged.  (5)  Railway  Companies  are 
not  common  carriers  of  passengers.  Where  such  a  company  is  sued  for  not 
carrying  safely,  negligence  alleged  against  them  must  be  proved  afiSrmatively 
when  denied.(6) 

Where  a  thing  is  shown  to  be  under  the  management  of  the  defendant  or  his 
agent,  and  where  an  accident  in  the  ordinary  course  of  events  does  not  happeo 
when  the  business  is  properly  conducted,  the  accident  itself,  if  it  happens,  raises 
a  presumption  of  negligence  in  the  absence  of  any  explanation.  In  auch  cases 
the  facts  are  said  to  speak  for  themselves.  Re$  ijua  to^uitur.{7)  When  goods 
which  have  been  entrusted  to  bailees  for  hire  are  lost,  it  lies  on  the  bailees  t« 
show  that  they  have  taken  as  much  care  of  the  goods  as  a  man  of  ordinary  pm- 
dence  would,  under  similar  circumstances,  have  taken  of  his  own  goods  of  a  simi- 
lar kind  and  that  the  loss  occurred  notwithstanding  such  care.  If  they  fail  to 
satisfy  the  Court  on  that  point,  they  are  liable  for  the  loss.  (8)  Where  goods 
are  delivered  to  a  Railway  Company  for  carriage  not  "  at  owner's  risk,  "  and 
Bach  goods  are  lost  or  destroyed  while  in  the  custody  of  the  Company,  it  b  not 
for  the  owner  suing  for  compensation  for  such  loss  or  destruction  to  prove 
negligence  on  the  part  of  the  Company,  but  when  the  owner  has  proved  delivery 
to  the  Ck>mpany,  it  is  for  the  latter  to  prove  that  they  have  exercised  the  care 
required  by  the  Contract  Act  of  bailees  for  hire.(9) 

A  primA  facie  case  does  not  take  away  from  a  defendant  the  presumption 
of  innocence,  though  it  may,  in  the  opinion  of  the  jury,  be  such  as  to  rebut  and 
control  it ;  but  that  presvimption  remains,  in  aid  of  any  other  proofs  offered  by 
the  defendant,  to  rebut  the  prosecutor's  primd  facie  case.(lO)  It  is  clear  that  a 
presumption  may  be  rebutted  by  a  contrary  and  stronger  presumption.  (II) 

(1)  Bmt,  Et.,  {  360,  until  the  cootnry  ap-  obrious  duproportioiwte  risk  Mid  ia  sot  hiaaetf 
peart  every  peKOo  will  be  presumed  to  have  coo-  guilty  o{  negligeooe.  Bromleg  ▼.  0.  I.  P.  BmUmH 
(onned  to  the  Uvs :  Jt.  t.  Hawkins,  10  East..  211.  Co.,  24  B.,  1  (ISM). 

(2)  lb.,  1 102.  (7)  Byrne  t.  BroadU,  2H.    ftC,  722:  &»«  t- 

(3)  Starkie,  Ev.,  7fi6.  London  Dock  Co.,  24  L.  J.,  Ex.,  220 ;  Kmrtf  J. 
{*)  Lawson,  Pre*.  Et.,  102,  103 ;  Burr  Jonee,       landon  Jb  Brighton  Railway  Co.,  L.  B.,  6  Q.   K; 

Et.,  S  14.  411;  ClumtmM  Dtogwy.  Bitr* Steam K.Ca.,H 

(5)  itoMT.  Bill,  2 C.  B.,  890 ;  Coggt  v.  Bernard,  C,  786  (1807) ;  26  C,  398  (1898) :  tatt  Indian 
8  Ld.  Baym.,  818 ;  Chonlmtitt  Dooyw  t.  Rivere  RaUuay  Co.  r.  Kalidae  MnUrfi,  28  O,  40* 
«eoi«  AT.  Co.,  24  C,  788  (1897);  26C..  898(1898)!  (1901);  2«  C,  466  (1898). 

•.  c.  3  C.  W.  N.,  146.  (8)  7ViH<ee«  of  tie  Sarbonr,    Madra*  t.  BeM  ft 

(6)  XaH   Indian  A>a«ay  Co.  v.  Kalidae  Muierji,       Co.,  22  H.,  524  ( 1899). 


28C.,401  (1901)  reversingdeoision  of  Lower  Court  (9)  Sankn  Ram  v.    Indian    Midland, 

reported  in  26  C,  466  (1898) ;  3  C.  W.  N.,  781;  2  Co.,  22  A.,  361    (1900). 

C.  W.  N.,  609.  A  passenger  may  lawfully  attempt  (10)    Commonweals      v.     Kimiatl,   24    Hek. 

to  get  rid  of  inoonrenienoe  or  danger  caused  by  (Han.),  373  (Aaer.). 

negligence,  prorkled  that  in  so  doing  he  runs  no  (11)  Jayne  t.  Priet,  6  Taant.  326. 
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Where  there  are  conflicting  presumptions  the  rale  has  been  stated  to  be  (1)  that 
the  preatimption  of  innocence  will  prevail  against  that  of  the  continuance  of 
life,  (2)  the  presumption  of  the  continuance  of  things  generally  ;  (3)  and  the 
presumption  of  marTiage.(4)  But  it  is  otherwise  as  to  the  presumption  of 
knowledge  of  the  law(5)  and  the  presumption  of  8anit7.(6) 

Possession,  knowledge  or  motive  may  overthrow  the  presumption  of  inno- 
cence and  raise  in  its  place  a  presumption  of  guilt,(7)  as  also  may  conduct  of 
8poliation.(8)  As  to  criminal  intention,  v.  post,  "  Intention.  "  A  person  on 
trial  for  one  crime  cannot  be  presumed  guilty  because  he  has,  at  another  time, 
committed  a  similar  or  different  crime,  and  the  latter  fact  b  not  admissible  in 
evidence  against  him. (9) 

But  to  prove  knowledge  or  intent  or  motive,  a  collateral  crime  may  be 
8hown(10)  and  a  separate  crime  from  that  charged  may  be  shown  where  it  is  neces- 
sary to  prove  that  the  crime  charged  was  not  accidental.(ll)  And  so  in  the  case 
of  embezzlement  effected  by  means  of  false  entries  ;  a  single  false  entry  might  be 
accidentally  made,  but  the  probability  of  accident  would  diminish  at  least  as 
fast  as  the  instances  increased.(12) 

A  separate  crime  from  that  charged  may  also  be  proved  where  it  forms  part 
of  the  ret  gestce.{lS)  It  frequently  happens  that,  as  the  evidence  of  circumstances 


(1)  Lkwtoa,   Pro.   Et.,  447. 

(2)  B.  T.  /aAoMtoiOt  of  OUmeutertkin,  2  Bun. 
*  Aid.,  38«  :  (tt  WW  there  kdi  that  the  U«  pre- 
mmee  the  oontiniwnoe  oi  life,  bat  it  aUopreeames 
■gainat  the  eommiMion  of  crime* ;  that  the  cases 
cited  were  dietingnishable  as  they  decided  only 
that  seven  years  after  a  person  has  been  last  heard 
0^  his  death  was  to  be  presumed,  but  that  they  did 
not  show  that  where  amfUUmi  preanmptions 
exist,  death  may  not  be  presumed  at  an  earlier 
period.  ]  fiee,  however,  R.  v.  InMiitanU  of 
Barbonu,  2  Ad.  &  Ellis.,  640 ;  LapMey  v .  Oriermm, 
I  H.  L.  Cas..  800 :  Starkie,  Ev.,  TBS. 

(3)  Klein  v.  Landman,  29  Ho.,  2S9  (Amer.) 
[A  and  B,  as  hoaband  and  wife,  sued  C  for  Blander; 
they  proved  their  marriage,  bat  C  proved  deolar- 
ationa  of  the  wife  that  she  had  been  married 
in  Germany  to  another  man.  It  was  presumed 
that  the  previooa  marriage  had  been  dissolved  by 
death  or  diroroe.  ]  It  was  here  said :—"  The 
presomption  of  law  is  that  the  conduct  of  parties 
is  in  conformity  to  law  until  the  contrary  is  shown. 
That  a  fact  continnoos  in  its  nature  will  be  pre- 
sumed to  oootinne  after  its  existence  is  once  shown 
tss  preramptionwhich  ought  not  to  be  allowed  to 
overthrow  another  presumption,  of  equal,  if  not 
greater,  foroe,  in  favour  of  innocence.  " 

(4)  Clagton  v.  WartMl,  4  N.  Y.,  230  (Amer.) : 
Cisse  V.  Com,  17  Cal.,  698  :  (Amer.) :  A  prcsump- 
tioo  of  marriage  arise*  from  cohabitation.  Jf  and 
y  were  proved  to  have  lived  together  and  ooha- 
Wted.  y  afterwards  married  8.  The  presump- 
tioa  that  f  did  not  oommit  bigamy  prevaOs  over 
the  prosumption  that  it  and  Y  were  married. 

(6)  Ignorance  of  the  law  aooofding  tothe  well- 
known  maxim  excuses  no  one  and  cannot  be  plead- 
ed as  an  excose  for  the  commission  of  a  crime. 
Ste<s—»  cited  in  Lswson.  Pres.  Ev.,  468—467. 


(6)  Thus  if  4  is  charged  with  a  crime,  the  pre- 
sumption is  that  A  was  sane  when  he  committed 
it,  and  if  he  wislies  to  be  excused  on  the  ground  of 
non-responsibility,  he  mast  prove  insanity.  Law- 
son,  Pre*.  Ev.,  467—469.    8w  s.  IDS,  ante. 

(7)  Lawson,  Pres.  Ev.,  478 ;  as  to  possssiien 
of  stolen  goods,  «e«  s.  1 1 4,  lU.  (a) ;  and  as  to  motive, 
Starkie,  Ev.,  90,  61,  and  notes  to  s*.  8,  14,  ante. 

(8)  V.  ante,  p.  007 

(9)  V.  anlr,  p.  37,  and  noUt  to  as.  14  and  16, 
ante  :  R.  v.  Cole,  1  Phil,  Ev.,  808 ;  Lawson,  Pre*. 
Ev.,  481—486,  Steph.  Dig.,  162—164,  where  thi* 
rule  is  stated  to  be  one  of  the  most  characteristio 
and  distinctive  features  of  the  English  criminal 
law.  Up  to,  however,  the  beginning  of  the  I8th 
century  there  are  to  be  found  numerous  instances 
of  the  admission  of  evidence  of  this  kind,  sra  6 
How.  St.  Tr.,  938. 

(19)  8.  14,  ante,  and  case*  there  cited ;  Dnm,'t 
eat,  1  Hoody.,  146;  UwM>n,  Pre*.  Ev.,  487— 
489 ;  B.  V.  rraneit,  L.B.,  2  C.  C.  R..,  128 ;  B.  v. 
Cooler,  I  Q.  B.  D.,  19 ;  B.  v.  CUves,  4  C.  *  P., 
221. 

(11)  8.  16,  aiUe,  and  cases  there  oitcd  ;  R.  v. 
Oray,  4  F.  ft  F.,  1102 ;  Uoson,  Pres.  Ev.,  489, 
490 ;  B.  V.  Biehariton,  2  F.  ft  F.,  313 ;  B.  v. 
Oeerint,  18  L.  J.,  H.  C,  216;  B.  v.  Cotton,  IS 
Cox,  C.  C,  400 ;  B.  v.  Gamer,  3  F.  * ;  F.,  881  «.v. 
VoH,  Euss.  ft  Ry.,  681 ;  if.  v.  Boden,  12  Cox,  C. 
C,  630 ;  B.V.  DoeteU,  2  C.  ft  K.,  306. 

(12)  State  V.  Lafage,  67  N.  H.,  246  (Amer). 

(13)  S.  96,  ante,  and  cases  there  cited; 
Lawson.  Pres.  Ev.,  490—492 ;  and  see  A.  v. 
Taylor,  6  Cox,  C.  C,  138.  [A  is  indicted  for  anoo 
in  setting  fire  to  a  rick,  the  property  of  B. 
Evidence  of  A'l  presence  and  conduct  at  fires  of 
other  ricks  on  the  same  night  the  propertv  of  O 
and  £  is  admissible.] 
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muat  be  resorted  to  for  the  purpose  of  proving  the  commission  of  the  particulai 
ofEence  charged,  the  proof  of  those  circomstanceB  involves  the  proof  of  other 
acts  either  criminal  or  apparently  iimocent.  In  such  cases  it  is  proper  that 
the  chain  of  evidence  should  be  unbroken.  If  one  or  more  links  of  that  chain 
consist  of  circumstances  which  tend  to  prove  that  the  prisoner  has  been  gniltj 
of  other  crimes  than  that  charged,  this  is  no  reason  why  the  Court  should  exclude 
those  circumstances.  They  are  so  intimately  connected  and  blended  with  the 
main  facts  adduced  in  evidence  that  they  cannot  be  departed  from  with  pro- 
priety, and  there  is  no  reason  why  the  criminality  of  such  intimate  and  connected 
ciicmnstances  should  exclude  them  more  than  other  facts  apparently  innocent.(l) 

As  there  is  a  general  presumption  in  favour  of  bnocence,  so  Where  certain 
facts  are  proved  there  may  arise  presumptions  in  disfavour  of  innocence.(2) 

The  rule  as  laid  down  in  section  112,  which  is  a  rule  of  substantive  law 
rather  than  of  evidence,  has  no  application  to  Mahommedans  so  far  as  it  conflicts 
with  the  Mahommedan  rule  that  a  child  bom  within  less  than  six  months  after 
the  marriage  of  its  parents  is  not  legitimate.(3)    But  Mahommedan  law  raises 
a  strong  presumption  in  favour  of  legitimacy.    In  a  case  where  a  child  was  bom 
to  a  father,  of   a  woman  who  had  resided  during  a  period  of  seven  years  in  his 
female  apartments  anterior  to  the  birth  of  the  child  taking  place,  and  while  so 
residing  was  recognised  to  a  certain  extent  as  hb  wife,  and  the  child  was  bom 
under  his  roof  and  continued  to  be  maintained  in  his  house  without  any  steps 
being  taken  on  the  father's  part  to  repudiate  his  title  to  legitimacy  ashis  o&pring : 
it  was  hdd  that  that  was  presumptive  evidence  of  marriage  and  legitimacy  accord- 
ing to  Mahommedan  law.  ( 4)    Cohabitation  and  birth  with  treatment  tantamount 
to  acknowledgment  is  sufficient  to  prove  legitimacy,  although  mere  cohabitatioB 
alone  will  not  suffice  to  raise  such  a  legal  presumption  of  marriage  as  to  legiti- 
matize the  oftpring.    An  ante-nuptial  child  is  legitimate  :  a  child  born  out  of 
wedlock  is  Ulegitimate,  if  acknowledged,  he  acquires  the  status  of  legitimacy. 
When  therefore  a  child  really  illegitimate  by  birth  becomes  legitimated,  it  is  by 
force  of  an  acknowledgment   express   or  implied  directly  proved  or  presumed. 
These  presumptions  are  inferences  of  fact.   The  child  of  a  concubine  may  become 
legitimate  by  treatment  as  legitimate.   Such  treatment  will  furnish  evidence  of 
acknowledgment.     The  presumption  in  favour  of  marriage  must  rest  on  sufficient 
grounds  and  cannot  be  permitted  to  override  overbalancing  proofs,  whether 
direct  or  presumptive.(5)  Where  a  son,  although  not  recognised  by  his  father  on 
any  particular  occasion,  was  always  treated   on  the  same  footing  as  the  other 
legitimate  sons,  the  Privy  Council  held  that  this  raised  some  presumption  that 
his  mother  was  the  father's  wife.(6)    In  another  case  the  same  principles  were 
ajpplied,  although  under  the  circumstances  of  the  particular  case  the  presump- 
tion of  legitimacy  was  not  justified.     In  arriving  at  this  conclusion,  however, 
the  Privy  Council  stated  that  they  wished  to  be  distinctly  understood  that  they 
did  not  deny  or  question  the  position  that,  according  to  Mahommedan  law,  the 
legitimacy    of    a  child  may  be  presumed   from   circumstances  without  any 
direct  proof  either,of  marriage  or  of  any    formal  act  of  legitimation.(7)    The 

(1)  Walher't  cote,  1  Leigh.  (Va.),  S87  (Amer).        a  legitimate  child  and  heir,  unleu  it  i>  iapoa- 

(2)  Set    Cb.    XX    of  Lamon  on  Pre*.   Evi-  sible  for  him  or  her  to  be  to) ;    Kmwibmmiim 
dence  where  theee   preramptions  trill  be  found  v.    fraloomitto,  Manh.    Rep.    428.   Arimfn- 
collected,     arranged  in   rules,   and    commented  »i*m  v.  Autman,    1   W.  B.,    17  (18S4). 
upon.  (8)    Atlirufoodiowlah    r.     Hfitr  Ho— tin,    11 

(3)  WOeon'  s  Digeat   of  Mahommedan    Law,  Moo.  I.  .\.,  04,  p.  II  S  (18M):  ImmU  Ou* 
p.  83  ;  Field's  Evidence  Act.  p.  631.  T.    rida^-*n-niua,  3  A.,  72S  (1881) ;  Waaan'* 

(4)  Hiiayat  Oottai   ▼ .  Jan  Khantm ,  3  Moo.  Digeat  of  Mahommedan  Law,  p.  84. 

I.  A.,  29S.  8te  also  Jttwant  Bingjee  v.  Jet  Sinffet,  (6)     Khatoonxmitm  t.  Jbistkai*   Jdmm,  t  C 

3  Moo.  I.  A..  246  (1844) ;  Oomda    Bibee   v.    Shak  184,  198(1876). 

Jaiab,  6  W.  B.,  132  (1866) ;    the   aeknowledg-  (7)    JfoAomni  Bauker    t.   BhmtOM  Sum,  8 

nent  of    a  father    renders  a  son  or   daughter  Moo.  I.  A.,  ISS  (I860) :  a.  c.,  3  W.  R.  (P.  C.  ).  87. 
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acknowledgment  of  the  child  as  the  ofispring  of  the  acknowledger,  where  the 
circumstances  render  it  within  the  bounds  of  po8sibility(l)  is,  however,  not 
merely  prim&  facie  evidence  which  may  be  rebutted,  but  establishes  the  fact 
acknowledged. (2)  The  acknowledgment  of  paternity  legitimating  the  child 
ought  to  be  clear  and  distinct  ;(3)  but  need  not  be  of  such  a  character  as  to  be 
evidence  of  marriage.  (4) 

The  mere  cohabitation  of  a  man  and  woman  or  their  behaviour  in  other  uarrUwe. 
respects  as  husband  and  wife  always  affords  an  inference  of  greater  or  less 
strength  that  a  marriage  has  been  solemnized  between  them.  Their  conduct 
being  susceptible  of  two  opposite  explanations,  the  Court  giving  effect  to  the  pre- 
sumption of  innocence  (v.  ante )  is  bound  to  assume  it  to  be  moral  rather  than 
iinmoraI.(5)  The  law  presumes  the  validity  of  a  marriage-ceremony.(6)  Where 
a  man  and  a  woman  intend  to  become  husband  and  wife  and  a  ceremony  of 
marriage  is  performed  between  them  by  a  clergyman  competent  to  perform  a  valid 
marriage,  the  presumption  in  favour  of  everything  necessary  to  give  validity  to 
such  marriage  is  one  of  very  exceptional  strength  and  unless  rebutted  by  evidence, 
strong,  distinct,  saitsfactory  and  conclusive,  must  prevail.(7)  According  to  the 
rule  of  the  Catholic  Church  a  dispensation  from  the  proper  ecclesiastical  author- 
ity is  necessary  to  give  validity  to  a  marriage  between  a  man  and  the  sister  of 
his  deceased  wife.  In  the  case  undermentioned,(8)  the  parties  were  Catholics 
and  intended  to  become  husband  and  wife,  and  a  ceremony  of  marriage  was 
performed  between  them  by  a  clergyman  competent  to  perform  a  valid  marriage : 
Hdd  that  the  Court  was  bound  to  presume  that  a  dispensation  necessary  to 
remove  the  obstacle  to  the  marriage  on  the  ground  of  affinity  had  been  obtained. 
When  once  a  marriage,  in  fact,  has  been  proved,  there  arises  a  presumption,  in 
the  absence  of  evidence  to  the  contrary,  that  there  has  also  been  a  marriage  in 
law.  There  can,  however,  be  no  such  presumption  as  to  a  form  of  marriage  gone 
through  when  a  former  valid  subsisting  marriage  has  been  proved.  In  such  case 
the  ontu  is  entirely  upon  those  setting  up  the  second  marriage  to  show  that  the 
earlier  marriage  has  been  validly  di88olved.(9)  In  the  undermentioned  case(lO) 
the  dispute  was  between  certain  claimants  under  a  will,  and  the  question  was 

8te  alM  JfKWtunol  Jariul-ul-Batool  v.  Hoaeinee  801  (1901) ;  Baillie's  Mahommedan  I^w,  Sod  Bd' 

Betum,    11  Moo.  I.  A.,  194  (1864).  Set  also  Aiz-  p.  408. 

■auMia    Khatom  t.   Karimunitm    Khaloon,    23  (3)    KeAtrnatk  ChttcbaitUtf    t.    Dotatttt,  2U 

C,  130  (1896).  W.  R^  362  (1873) 

(1)  Mttr  AnJmfv.  Mter  Artkad,  16  W.  R.,  (4)     W*htti»M  t.  Wutu   Houein,  IS  W.  R.. 
260(1871).  404  (1871):  *Mfurther  Sotkun  Jakan  v.  Bnan 

(2)  8tt  alto  on  acknoirledginent  of  child  by  Hootein,  6  W.  R.,  S  (1866).  As  to  acknovledg- 
btber  ooder  Mahommedan  law ;  Oomda  Bibu  meat  aa  a  l»other,  aee  Mina  Himmit  v.  SaM- 
T.  Shot  Jonah,  5  W.  R.,  132  (1866) ;  In  re  Bibee  adee,  13  B.  I..  R.,  182  (1873) ;  s.  c,  1  1.  A.,  23  : 
.VnfecteaawM.  4  B.  L.  R.  (A.  C).  M  (1669);  21  W.  R.,113;  Field'*  Evidence  Act,  pp.  161. 
f%aelun  Bibee  v.  OmJah  Bibee,  10  W.  R.,  469  1S31.  8e*  for  oaae  of  a  ton  bom  to  a  Mahom- 
IIMS)  Musaamtil  Jaibun  V.  ilusmmut  Bibee,  \i  medan  by  a  Bormeae  woman,  21  C,  666(189.')). 
W.  R.,  497  (1870);  A'n/mooiUMtt  Ahmed  v.  (fi)  Lawson,  Pros.  Rv.,  93,  9S,  101  e(  «ef .  Thr 
Bttbee  Zmhcorun,  10  W.  R.,  46(1868);  Bibee  law  iu  general  presumes  agairnt  vice  and  immo- 
Wmlttedmit  v.  Wum*  Hoemn,  IS  W.  R.,  408  (1871);  rality,  Carfilt  v.  Wood,  613  Mo..  66  (Amer.). 
.VnioCaiKv.  JfaJbiJai£<iee,20W.  R.,  164(1873):  (6)  lb.,  106,  107;  tfarri«on  v.  Mayor,  4  DeU. 
Kkajooroonitm  -.  Rowkan  Jekan,  2  C,  184  M.  ft  O.,  163;  Barrod  v.  Harrod,  1  K.  ft  J..  4; 
(1877) :  a.  c.,  26  W.  R.,  36  ;  L.  R.,  3  I.  A.,  291 ;  Fleming  v.  FUtmng,  4  Ring.,  266 ;  Siehel  v.  Lam- 
Atmat  AU  t.  Lali  Ae^wn,  9  I.  A.,  8 ;  *.  c.,  8  C,  beru  16  C.  B.,  (N.  8.),  782. 

422 :  Makalala  Bibee  v.  HaUe  Mooiooman.  10  C.  (7)    Lope*  v .  Lope*.    12  C,  706  (1886) ;   dio- 

U  R.,  293  (1881) ;  Badakat  Bouein  t.  Mukomed  cuaned  in  In  re  Millard,  10  M.,  218,  221  (1887). 
Total).  10  C,  663  (1883) ;  *.  o.,  L.  R..  11  I.  A.  (8)     LopeM  v.  Lopet,  irapra. 

•31;  aa  t«  the  oflapring  of  an  adulterous  inter-  (9)    In  re  Millard,  10   M.,    218,   221  (IHXT) : 

fornication    or    incest,    see    Makummad  explaining  Lopez  v.  Ijopex,  12  C,  706,  tupm. 


AUahdad  v.  Imaa  Kkan,  8  A..   234  (1886) ;  s.  r.,  (10)    Sktppard.  In  re  Oeorge  v.   Tkyer  (in<t4), 

10  A.,   289;   /Man  Bibee  v.  Lakm  Bibu,  27   C,       I  Oh.,  466. 
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whether  certain  of  them  were  legitimate  children  of  one  G  A.  There  was  no 
direct  evidence  of  the  marriage  of  the  parents  which  was  alleged  to  have  takn 
place  recently  in  France.  But  there  was  evidence  that  G  A  and  the  mother  of  the 
claimants  whose  legitimacy  was  in  question  had  lived  together  in  Knglanil  u 
man  and  wife.  There  was  also  some  evidence  of  recognition  of  the  children  by 
the  family.  Upon  this  evidenc«  the  Court  dispensed  with  strict  proof  of 
marriage  ie  facto,  and  held  in  favour  of  the  legitimacy  of  the  claimants  in 
question.  Referring  to  the  Privy  Council  cases  of  Sattry  Velaider  Aronegafi/  t. 
SembycuUy  Vayalie{l)  the  Court  pointed  out  that  it  was  not  essential  to  prove 
either  the  fact  of  marriage  or  the  recognition  of  children  by  the  family,  and 
that  the  presumption  of  marriage  must  prevail  when  the  evidence  shows  that  the 
parties  were  living  together  as  man  and  wife  for  a  sufficiently  long  period  of 
time.  An  attempt  was  made  to  establish  that  the  French  law  did  not  permit 
such  marriage  as  was  alleged  in  this  case,  but  the  Court  assumed  this  and  fomid 
in  favour  of  legitimacy. (2)  In  cases  of  inheritance  when  once  you  get  to  this 
that  there  was  a  marriage  in  fact  there  is  a  presumption  in  favour  of  theic 
being  a  marriage  in  law.  But  however  much  such  a  presumption  may  be  takes 
as  rightly  arising  in  cases  involving  questions  of  inheritance,  so  as  to  avoid 
illegitimacy  where  the  validity  and  legality  of  the  marriage  is  one  of  the  most 
essential  points  in  issue  as  in  a  suit  for  the  restitution  of  conjugal  rights  (tbr 
validity  of  the  marriage  itself  being  disputed),  it  is  not  enough  to  find  that 
the  marriage  took  place,  leaving  it  to  be  presumed  that  the  necessary  rites  and 
ceremonies  were  performed  ;  but  the  Court  must  find  specifically  what  thew 
rites  and  ceremonies  are  and  whether  they  were  performed.(3)  The  pre- 
sumption which  ought  to  be  made  in  favour  of  marriage  where  there  hit 
been  a  lengthened  cohabitation,  is  rebutted  by  showing  that  the  conduct  of  the 
parties  is  inconsistent  with  the  relation  of  husband  and  wife. (4)  Under  the 
Mahommedan  law  the  mere  continuance  of  cohabitation  under  circumstances  is 
which  no  obstacle  to  marriage  exists  is  not  alone  sufficient  to  raise  a  presumption 
of  marriage,  but  to  raise  such  a  presumption  it  is  necessary  that  there  shoaid 
not  only  be  a  continued  cohabitation,  but  a  continued  cohabitation  under 
circumstances  from  which  it  could  naturally  be  inferred  that  the  cohabitatiM 
was  a  cohabitation  as  man  and  wife  and  there  must  be  a  treatment  tantamount 
to  an  acknowledgment  of  the  fact  of  the  marriage  and  the  legitimacy  of  the 
children.  (5) 

In  the  case  of  Hindus,  marriage  between  parties  in  different  sub-divisions 
of  the  Sudra  caste  is  prohibited  unless  sanctioned  by  any  special  custom,  and  no 
presumption  in  favour  of  the  validity  of  such  a  marriage  can  be  made,  althou^ 
long  cohabitation  has  existed  between  the  parties,  in  the  absence  of  proof  of  sncb 
special  custom.(6)  In  criminal  cases  where  marriage  b  an  ingredient  in  an 
ofience,  as  in  bigamy,  adultery,  and  the  enticing  of  married  women,  the  fact  of 
the  marriage  must  be  strictly  proved.(7)    The    onus  of  proving  that  certain 


(1)  6  App.  Cfts.,  364,  371.  whoni  Mahommdaiw  m«T  ioterm»rry.    laiwt- 

(2)  See  Campbrlt  t.  CampbOl  (The  Breadal'  mi  Koer  v .  Bogku  Xalk,*^  C,  971  (ItOO),  th 
baae  caae),  L.  R.,  1  H.  L.,  So.,  182.  ordinary  criteria  afforded  by  ooodnot  conlribaMl 

(3)  awjyamoni  Dati  v.  Kali  Kania,  28  C,  37,  bat  little  aid  to  remove  doubt :  but  it  »a»  taU 
60,  (1900)  (  ».  0.,  6  C.  W.  N.,  196 ;  referring  that  the  oral  teetimooy  ahoold  prrmM  againttb 
to  Inderan  Valunfffffuly  t.  Ramamamy  improbability  preaented  by  the  oa»e  that  a  Mar- 
Pandia  13  Moo.  I.  A.,   Ul  (1869);    Brindabun  riage  shoaid  hare  taken  place. 

ChaiulTa  V.  Chundm  Knnnokar,  \2  C,  1*0  {ia»6) ;  (5)     Manl^n-ni-a     v.  Patkni,  36    A.,  J»5 

Adminittntar-Oenenlof  Mainuy.   Atmnilafhari,  (1904). 

9  M.,  466  r.  (1886).  (6)  A'omia  Mara  v.  £dUa<  Oota  I  C.,  1  (UJ6). 

(4)  Abdool  Rataek  v.  Aga  Mahomed,  21  lod.  followed  In  Kirpol  A'oraia  t.  Suimmtmi,  ■>• 
App.,  a«  (1896);  in  which  oaae  will  be  found  C,  91(1891);  in  which  oaae  all  the  deeirio" 
a  diacaaaion  aato  whether  Boddhiats  come  under  bearing  upon  the  matter  are  cited. 

the  same  category  as  Jewe  and  Christiana  with  (7)  See  p.  S20  sate,  and  caae  scitrd,  *.,  in  ae**  '-'• 
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members  of  certain  Brahmin  families  cannot  enter  into  a  legal  marriage -contract 
is  on  the  person  who  advances  such  a  proposition,  opposed  as  it  is  to  the  law 
and  custom  prevailing  among  members  of  the  caste  all  over  India.(l) 

The  constancy  of  natural  laws  is  to  be  assumed  until  the  contrary  be  prov-  Phyaioai 
ed.  The  ordinary  physical  sequences  of  nature  are  to  be  contemplated  as  pro-  ftSS?™"" 
bable  and  to  be  presumed  to  be  existing  among  the  contingencies  to  be  expect- 
ed by  reasonable  men  ;  such  as  the  falling  of  water  from  a  higher  to  a  lower  level, 
the  spreading  of  fire  in  inflammable  material,  and  that  the  shock  on  meeting  an 
obstacle  is  in  proportion  to  momentum.  (2)  It  may  also  be  assumed  that  ani- 
mals as  a  general  rule  act  in  conformity  with  their  nature  ;  as  that  untended  cat- 
tle will  probably  stray,  that  horses  will  take  fright  at  extraordinary  noises  and 
sight,  and  the  hke.(3)  Similar  presumptions  may  be  made  as  to  the  conduct  of 
men  in  masses,  such  as  that  persons  in  fright  will  act  instinctively  and  convul- 
8ively.(4)  The  physical  presumptions  relating  to  life  and  death  are  the  subject 
of  sections  107  and  108,  ante,  and  have  been  also  adverted  to  under  the  heading 
of  the  presumption  of  continuity.  Mention  has  also  been  made  thereunder 
of  the  presumptions  which  formerly  prevailed  with  reference  to  survivorship. 
When  simply  the  fact  is  known  of  the  death  of  a  person  capable  of  having  had 
issue,  death  without  issue  cannot  be  presumed.  -  But  such  presumption  may 
be  drawn  from  any  circumstances  indicating  non-marriage  or  childlessness.  (5) 
In  cases  where  it  is  proved  either  directly  or  inferentially,  that  there  are  several 
persons  in  the  same  circle  of  society,  bearing  the  same  name,  mere  identity  of 
name,  by  itself,  is  not  sufficient  to  establish  identity  of  person(  6).  The  inference, 
however,  rises  in  strength  with  circumstances  indicating  the  improbability  of 
there  being  two  persons  of  the  same  name  at  the  same  place  and  at  the  same 
time.  Names,  therefore,  with  other  circumstances  are  facts  from  which  identity 
may  be  presumed.(7)  But  ordinarily  similarity  of  names  will  sustain  a  verdict 
when  no  dispute  of  identity  was  raised  on  trial.(8)  So  a  'prim&  facte  case  of 
identification  of  the  person  executing  a  document  is  necessary,  but  such  identi- 
fication need  not  be  by  the  attesting  witness,  but  may  be  aliunde.  The  proof  of 
identity,  however,  need  only  be  iiuerential  ;  and  the  fact  that  the  names  are 
the  same  may,  unless  there  be  grounds  of  suspicion,  ordinarily  supply  the 
inference.(9)  And  it  is  now  held  that  tmless  the  defendant's  signature  is  by  a 
mark,(IO)  or  unless  there  be  evidence  of  a  name  being  common  in  a  country, 
or  unless  there  be  some  other  circumstance  calculated  to  throw  confusion  on 
identity,  mere  identity  of  name  is  sufficient  for  a  prim&  facie  case.(ll)  See 
further  '*  Continuance ,  "  ante. 

As  to  the  distinction  between  physical  and  psychological  facts,  see  Best,  pnohoiost- 
Ev.,  $  12.     Among  psychological  presumptions  may  be  enumerated  the  follow-  ^^^j 
ing : — In  the  absence  of  any  evidence  on  the  subject  every  person  is  presumed 
to  be  of  sound  mind.  Sanity  is  presumed.  This  is  but  an  application  of  the  rule 

(1)    Pappi    AtUerjmam  V.    Teyi/aH  Sager,  H  (7)     OrtentkitUt  v.  Hender»on,»U.  t  W.,15; 

Shd.,  L.  i.,  SU  (1903..  Stuiall  r.  BvaM,  4  Q.  B.,  82« ;  MmUUa  t.  Wolf- 

(1)     Wharton,  Ev.,  f}  1293,  1294.  hagtn,  2  C.  ft  K.,  744. 

(»    Ib.,%    1295;  v.anfe,  p.  38  «adii<«!(7),  A.  (8)    Wharton,    Bt.,    {1273;    see    SOto*    T. 

(4)     lb.,  I29S.  Wiiltal.  1  B.  ft  A.,  21. 

(«)    lb.,  { 1270  (    JNcAorit  v.    RickanU,  16  Eut  (9)     Wharton .  Et.,  {  739A  ;  Taylor,  Ev.,  if 

293  (ttt,  howoTer,  Dot   t.  DeaUn,  8  C.  ft   P.,  1867, 1888 ;  thero  most  be  aomo  kind  of  identifi- 

402) ;  Do*  v.    Origin,  IS  East ,  293  ;  Oreave*  y.  oatfcn  of  the  »igner;  Jona  v.  Jontt,  9  M.   ft  W., 

Ontnwooi,HVl.  R.,  (Eng.),   29«;  In  re  PkauU  76;  *ee  oaaea,  npra,  and  Smith  v.  Henderwn, 

TrMt,h.R.,tKA.,tSO;Ma*>ny.  MaioH.  1  Her.,  »M.  ftW.,801;   Kuuett  v.  Smylk,  9   M.   ft  W., 

>18:   Barmtt  t.  Trtgmll,  31  Boav.,  232;In  re  818. 

Stiwfu,  3  H»|[.  N.  8..  748;  /tetoiey  t.  WinftU,  (10)     WUUheit  v.  Jfwyrow,  1  C.  ft  M.,  511.    • 

14  Sim.,  277.  In  re  NickoU,  L.  R.,  2  P.  ft  D.,  3«1.  (II)  Wharton,  Ev.,  f  1278 :  aee  8*weU  v.  Bvinu, 

(•)    Wharton,  JJ  1278,  70I;Joiim   v.  Jon*4,  4Q.  B.,  626;    Murittta    r.    Wolfhagen,   i  C.   ft 

»  M.  ft  W..  75.  K..  744. 
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that  the  ordinary  mental  condition  is  presumed  to  exist.  Hence  it  follows 
that  if  a  state  of  insanity  is  shown  the  presumption  of  sanity  is  not  only 
removed,  but  there  arisen,  in  the  case  at  any  rate  of  insanity  of  a  permanent 
type,  a  presumption  that  insanity  continue8.(l) 

liitenu«>n :  ^  Bane  man,  it  has  been  said,  is  conclusively  presumed  to  contemplate  the 

SnowiedKe.  natural  and  probable  consequences  of  his  own  acts.(2)  It  must,  however,  be 
remembered  that  probable  consequences  may  result  from  acts  as  to  which  the 
law,  by  pronouncing  them  to  be  negligent  expressly  negatives  intent ;  and  it 
would  be  repugnant  to  justice  that  one  should  be  conclusively  presumed  to  in- 
tend the  consequences  of  his  accidental  or  unavoidable  acts.  But  when  the 
proper  limitations  are  observed  the  rule  is  less  open  to  the  criticism  which  it  hag 
received.(3)  Though  it  must  be  presumed  that  when  a  man  voluntarily  do«aD 
act,  knowing  at  the  time  that  in  the  natural  course  of  events  a  certain  result 
will  follow,  he  intends  to  bring  about  that  result ;  there  is  no  presumption  that  s 
person  intends  what  is  merely  a  possible  result  of  his  action  or  a  result  whicL 
though  reasonably  certain,  is  not  known  by  him  to  be  so.(l)  Where  a  woman  of 
twenty  years  of  age  was  found  to  have  administered  datura  to  three  members  of 
her  family,  it  was  held  that  she  must  be  presumed  to  have  known  that  the  ad- 
ministration of  datura  was  likely  to  cause  death,  though  she  might  not  have 
administered  it  with  that  iutention.(5) 

The  presumption  that  a  party  intends  the  natural  consequences  of  his 
act«  extends  to  civil  as  well  as  criminal  responsibilities.(6)  So  one  who  knowin|dy 
utters  a  forged  bill  is  presumed  to  intend  to  defraud,(7)  and  one  who  wilfuUy 
set*  fire  to  the  property  of  another  is  presumed  to  intend  to  injure  the  owner.(8) 
4  debtor,  knowing  himself  to  be  insolvent,  executes  a  bill  of  sale  and  an  assign- 
ment of  his  book  accounts  to  one  of  his  creditors  ;  the  presumption  is  this  was 
done  with  the  intention  of  giving  a  preference  to  such  creditor.  (9)  A  married 
man  is  proven  to  have  entered  a  house  of  prostitution  in  the  evening  and  to 
have  remained  all  night.  The  presumption  is  that  he  committed  adultery  while 
there.(IO)  A  baker  is  charged  with  delivering  adulterated  bread  for  the  use 
of  a  public  asylum.  It  is  proved  that  A  delivered  the  bread.  The  presumption 
is  that  he  intended  it  to  be  eaten.(ll)  He  who  pubb'shes  a  libel  is  presumed  to 
do  so  intentionally,  though  the  presumption  may  be  rebutted  by  proof  of 
coercion  or  fraud  on  the  part  of  the  plaintifi.(12)  And  where  an  act  is  criminal 
per  se  the  general  rule  is  to  presume  a  criminal  int«nt  from  the  commission  of 
the  act.  Rt>  if  .^  is  proved  to  have  been  stabbed  by  a  deadly  weapon  by  B  from 
which  wound  he  instantly  died :  B  is  presumed  t-o  have  intended  to  kill  A.(19) 

(1)  Taylof ,  Rv.,  g  197 ,  370  ;  Wharton,  Sv.,       «w  English  cane*  cit«d  in  Taylor,  Ev.,  {  83. 

S!  12S2— 1264  i  Burr  Jonea,  Et.,  {  55,  and  eawa  (10)     Svaiu  t.    £riii«,  41  Cal.,  103  (Amcr.): 

there  cited.  Attlty  v.  AtUty,  I  Hagg.,  Ecc.,  7S0. 

(2)  Greenleaf,  Et.,  $  18,  criticised  in  ii,  Whar-  (11)     K.  r.  nima,  3  M.  &  8.,  12. 

ton,  Et.,  J   1258.     See   Lawson,    Pre*.  Ev.,  Ra!e  (12)    Bee  Poniifex  v.  BifwU,  3  H.AGr.,  «3: 

96— "A  person  is  presumwl  to  intend  the  natural  Taylor,  Ev.,   §  83.    So  also  in  suit  fordanagra 

and  legal  consequences  of  his  acts."     Taylor,  Ev.,  for  malicious  prosecution  malice  biay  be  inirrrai 

{J  80 — 83.  from    the   absence   of   reasonable  and    probable 

(3)  Burr  .lones,  Ev.,  $  23;  Wharton,  Et.,  f  cause.  Bitkoiuttk  SuHii  t.  Sam  XMoac,  II  W. 
1298.  R.,42  (I8C9);  Qodas  Xanin  v.    Sri  Auiilim,  • 

(4)  A.  v.  iot«*»ion,  2«  B.,  668  (1902).  .Mad.  H.  C.  B.,  85  (1871);    Oanfa    Ptnlmd  w. 

(6)  R.  T.  TuUha,  20  A.,  143  (1897).  Itami*>d  Sahoo,  20  W.  B.,  177  (I87I). 

16)    £ee  Taylor,    Ev.,  {83,   and  oases  there  (13)    Lawson,  Pres.  Et.,  469,  ECule  97 :  to  vkieh 

cited  criticised  in  Wharton,  Et.,  {  1262.  that  learned  author  appends  the  aab-mle— "  Bn 

(7)  H.  T.  Sktppard,  R.  &  R  ,  Cr.  C,  9 ;  S-  when  a  specific  intent  is  required  to  aakvaa 
T.  Hilt,  2  Moody,  (!r.  C,  30 ;  A.  v.  Nofk,  2  Den.  act  an  offence  the  doing  of  tlw  act  does  notniae  • 
C.   C,  498.  presumption  that  it  was  done  with  the  ipeeiSr 

(8)  R.  T.  FarriMfloH,  K.  t  R.,    Cr.  C,  207.  intent."     Stttayior,  Rt.,{80;  Best,ET.,{4n: 

(9)  Beker  t.  MfAUitter.  45  Ind.,  290  (Amer.) ;  Starkie.  Ev..  757. 
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It  is  safer,  however,  and  more  accurate  to  remand  all  presomptions  of 
malice  and  intent  (  as  had  indeed  been  done  by  this  Act )  to  their  proper  place 
among  presnmptions  of  fact ;  the  office  of  the  Court  in  all  such  cases  being 
one  of  induction  and  not  deduction.  The  reasoning  should  be  not : — "All  acts 
of  a  certain  class  have  a  specific  intent,  and  this  act  being  of  that  class,  conse- 
quently has  such  intent,"  but  the  circumstances  of  the  case  make  it  probable 
that  the  act  was  done  intentionally  or  maliciously.  The  process  is  one  of 
inference  from  fact,  not  of  pre-determination  by  law.  And  the  same  rule  as  to 
intention  should  be  applied  to  civil  as  to  criminal  issues.(I) 

According  to  the  familiar  maxim  ignorantia  juris  haud  excusat,  every  person 
is  presumed  to  know  the  law  when  ignorance  of  it  would  relieve  from  the  con- 
sequences of  a  crime  or  from  liability  upon  a  contract. (2)  The  maxim  is  based 
upon  the  fact  that  there  could  be  no  successful  administration  of  justice  if  the 
rule  were  not  to  prevail.  If  prisoners  accused  of  crime  could  successfully  plead 
that  they  were  ignorant  of  the  illegality  of  their  acts,  no  other  shield  for  crime 
would  need  to  be  interposed,  for  no  other  defence  could  be  so  easily  raised  or  so 
difficult  to  overcome.(3)  The  same  consideration  which  forbid  a  party  to  urge 
his  ignorance  of  the  law  as  a  defence  to  a  criminal  charge  also  forbid  that  he 
should  plead  his  ignorance  of  the  law  as  an  excuse  for  the  failure  to  comply  with 
contractual  obligations  or  as  a  defence  in  actions  of  tort.  So  where  the  drawer  of  a 
bill  of  exchange  knowing  that  time  had  been  given  by  the  holder  to  the  acceptor, 
but  not  knowing  that  this  discha^ed  him  and  thinking  himself  still  liable, 
promised  to  pay  it  if  the  acceptor  did  not,  he  was  held  bound  by  this  prombe, 
though  made  under  a  mistake  of  law.(4)  But  the  maxim  is  Umited  to  the  deter- 
mination of  the  civil  or  criminal  liability  of  the  person  whose  knowledge  is  in 
question  and  cannot  be  legitimately  made  use  of  in  a  case  where  the  parties  are 
entirely  different  and  distinct  from  him. (5)  Persons  engaged  in  a  particular 
trade  are  presumed  to  be  acquainted  with  the  general  customs  obtaining  and 
followed  there.(6)  So  if  it  be  the  general  custom  in  a  certain  trade  to  charge 
interest  on  accounts  after  a  fixed  time,  parties  dealing  therein  are  presumed  to 
be  cognisant  of  this  custom  and  are  bound  thereby.(7)  Every  man  is,  in  the  ab- 
sence of  evidence  to  the  contrary,  presumed  to  know  the  contents  of  any  deed 
which  he  executes  and  to  be  bound  by  it.(8)  So  in  the  case  of  a  will,  or  proof 
of  the  signature  of  the  deceased,  he  wUl  be  presumed  to  have  known  and  approv- 
ed of  the  contents  and  effect  of  the  instrument  he  has  signed.(9)  But  mere  at- 
testation of  a  document  does  not  imply  knowledge  of  its  contents.(lO)  The  bur- 
den of  proof  is  on  the  party  to  show  a  material  fact  of  which  he  b  best  cogni- 
gant.(ll)   A  person  is  presumed  to  know  what  he  does  in  the  sense  that  a  person 


(1)  Wbartoo,  Kv.,{{125S,  12(il,  12tf2;\V'bar-  can  a  mutake  w  to  the  legal  etltcct  of  a  document 
too.  Or.  Et.,  {  738.  be  act  up  na  a  defence :  Powell  y.  Smith,  L.  R.,  14 

(2)  Wharton,  E  v.,  §  1240  [the  rule  ■  rather  Eq.,  86.  Parties  are  presumed  to  know  the  legal 
an  axiom  of  lav  than  a  presumption].  Lawson,  eSect  of  their  contracts.  Rurr  Jones,  Et.,  22  and 
Pro.  Et.,  6 ;  Taylor,  Rv.,  $  80.     But  there  is  no  cases  there  cited. 

presumption  of  knowledge  of  foreign  laws ;  Law.  {H)    Katt  Indian   Railwaf  Co.    v.   Kali  Don, 

•on,  Et.,  U  ;  Wharton,  Er.,  {  1240  ;  see  Pollock  26  C,  46(>,  489, 490  (1898) ;  2  C.  W.  N  ,  609. 

oo  Contract,  474;  Best,  Et.,  J  336.     As  to  excep-  (6)     8uUon  t.  Tatiuxm,  10  A.  &  E.,  7  ;  Bayligt. 

tiooai    cases,    see  R.  t.  fither,   14  M.,  342,  332  r.    Bvttrrwrlh,  and  numerous     case*    cited    in 

(1891).  Wharton,  Ev.,  {  1243. 

(3)  Burr  Jones,  Et.,  {  20 :  Wharton,  Et..  (7)  McAUitter  v.  Reab,  4  Wend.,  483 :  8  id., 
i  1240 ;  Pascal  aiyued  that  society  would  be  des.  109  (Amer.) ;  cited  in  Lawson,  Et.,  16, 

trojred,  it  such  an  excuse  were    held   good  (4tb  (8)    Taylor,  Et.,  f  160  (see  Lawson,  Pres.  Et., 

ProT.  Letter).  18,  and  t.  ante,  p.  97,  and  s.  Ill,  ante). 

(4)  Siextn*  t.  Lfnck,  12  East.,  38.   See  Oood-  (9)    lb.,  §  160, 

SMMT.  ;fayr«s,2J.  ft  W,263;  BritboMY.  Daaret;  (10)    t.  antt,  p.  97,  note  (3). 

S  Taunt.,  143 ;  Eat*  India  Co.  t.  Tritton.   3  B.  (11)  S.  106,  anU,  Lawson.  Press.  Er.,  20. 

ft  C,  280  ;  StoeUef  y.  StoeUty,  I  V.  ft  B.,  23  :  nor 
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who  is  capax  negotii,  will  not  be  permitted  to  set  up  ignorance  of  facte  a«  ground 
of  exculpation  or  defence ;  the  law  treating  him  in  the  absence  of  fnod  or 
coercion  as  if  we  were  cognisant  of  what  he  did.(l)  It  is  on  this  principle  thkt 
(as  observed)  a  person  dealing  in  a  particular  market,  is  taken  to  be  acquainted 
with  its  customs,  and  a  person  executing  a  document  is  assumed  to  know 
its  contents. 

According  to  the  English  equity  doctrine(2)  ' '  Debitor  won  pranimtbir 
donate."  If  a  testator  who  is  already  in  debt  to  another,  leaves  to  that  creditor 
by  his  will  a  legacy  sufficient  to  cover  the  amount  of  the  debt  or  to  exceed 
it,  without  in  any  way  mentioning  the  debt  or  providing  for  his  payment,  such 
bequest  is  held  to  be  in  satisfaction  of  the  debt,  and  the  creditor  cannot  have 
both  the  debt  and  the  legacy.  This  presumption  has  sometimes  been  applied 
by  the  CJourts  in  India.  In  a  case  where  a  Mahommedan  husband  who  hadexe 
cuted  in  favour  of  his  wife  a  deed  of  dower  for  five  lakhs  of  rupees,  and  had  be 
gun  in  his  lifetime,  but  had  not  completed  a  transfer  of  a  sum  of  four  and  a  half 
lakhs  of  sicca  rupees,  which  was  alleged  to  be  an  equivalent,  and  was  referred 
to  in  a  supplement  to  his  will,  it  was  held  that  this  sum  was  to  be  taken  in  satis- 
faction of  the  dower,  and  was  not  a  gift  to  the  wife  of  that  sum. (3)  The  Indian 
Succession  Act,(4)  however,  does  not  follow  the  English  equity  doctrine. 

Generally  speaking  it  is  often  said  that  a  man  is  prestuned  to  know  the  truth 
in  regard  to  facts  within  his  own  special  means  of  knowledge.  More  definitelT 
the  rule  has  been  thus  stated  ;  what  a  person  is  bound  to  Imow  has  regard  to 
his  particular  means  of  knowledge  and  to  the  nature  of  the  representation,  and 
is  then  subject  to  the  test  of  the  knowledge  which  a  man  pa)dng  that  attention 
which  every  man  owes  to  his  neighbour  in  making  a  representation  would  havr 
acquired  in  the  particular  case  by  the  use  of  such  means.  (5) 

The  ordinary  rule  is  that  a  man  having  a  right  to  act  in  either  of  two  wars 
shall  be  assumeid  to  have  acted  according  to  his  interest.  In  the  iaa^ti 
instance  of  a  tenant  for  life  paying  of  a  charge  upon  the  inheritance,  he  is  assomed. 
in  the  absence  of  evidence  to  the  contrary,  to  have  intended  to  keep  the  charge 
alive.  (6) 

The  presumptions  which  arise  when  evidence  is  withheld,  where  there  i» 
spoliation,  and  where  there  is  a  refusal  to  answer  questions,  have  been  dealt  with 
in  the  notes  to  lUuitrations  (g)  and  (h),  ante.  Many  presumptions  arise  from  con- 
duct and  are  of  frequent  application  in  both  civil  and  criminal  cases,  such  as 
the  presumption  which  arises  when  a  party  accused  of  crime  flies  from  triaL(7) 
The  presumption  of  innocence  being  of  a  very  important  and  extensive  charac- 
ter has  been  dealt  with  under  a  separate  heading  (v.  ante,  pp.  612-616  ).  Love  of 
life  may  be  assumed  when  necessary  to  determine  the  burden  of  proof.  So, 
if  the  evidence  is  in  equilibrium  on  an  issue  of  suicide,  it  will  be  inferred  thai 
suicide  is  not  establishee'. (8)  Good  faith  in  a  contracting  party  will  be  presumed 
except  in  those  cases  which  come  within  the  purview  of  section  111,  ante.  -4 
conspicuous  instance  of  this  presumption  exists  in  the  rule  that  when  an  imtru- 
ment  is  susceptible  of  two  conflicting  probable  constructions,  the  Court  will 
adopt  that  construction  which  is  most  consistent  with  good  faith  and  will  hoW 

(1)  Wharton,  Et.,  §1243.  Ir.,Eit.  D.,66I,  870;  mndde^iigwiUiUie«ili»K« 

(2)  See  Leading  Cam»  in  Equity ;  Ex  Parte  of  representations  made  by  a  peraon  vaitt  «• 
pj/t.  onmatancea  in   which,  from  hia  peculiar  reU*a 

(3)  Iftihirunnium   Begum  v.  Amjad  AU,  7  B.  to  the  facta,  he  waa  boandto  know  thetn»<rt» 
L.   K,  643    (P.   C),    (187J).     Field'a  Evidence  ofthinga. 

Act,  p.  628.  («)  OolaUa*  OofaUa*  y.  AmraMl   PnmmO- 

(4)  Set  Sncoeaaion    Act  (X  of  1886) ;  aa.  164,       <ku,  10  C,  1036,  1046  (1884). 

166,  166.  (7)    Wharton,  B».,    i  IMS:  v.  «*,  '  '-^ 

(6)    Bigelow  on  Katoppel,  p.  611,  citing  JarreM       eenee." 
v.Kennedf,6C.h.,3\9,X2;Do!/Uv.aori,il,.K.  (8)    /6.,  {  1247. 
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that  such  construction  was  intended  by  the  partie8.(l)  A  contract  will  be  pre- 
sumed to  have  been  made  in  view  of  a  law  under  which  it  is  valid.(2)  It  has  been 
sometimes  said  that  when  a  document  is  shown  to  be  genuine,  the  law  presumes 
that  it  is  true.  But  truth  and  genuineness  are  not  convertible  or  equivalent, 
genuineness  or  spuriousness  affords  inferences  of  truth  or  falsehood. (3) 

The  presumption  as  to  regularity  is  embodied  in  the  familiar  maxim —  ResaUrlty. 
Omnia  prasumutUw  rite  et  solenniter  esse  octo.(4)  This  maxim  "  is  an  expres- 
sion, in  a  short  form,  of  a  reasonable  probability  and  of  the  propriety  in  point  of 
law  of  acting  on  such  probability.  The  maxim  expresses  an  inference  which 
may  reasonably  be  drawn  when  an  intention  to  do  some  forma]  act  is  establish- 
ed ;  when  the  evidence  is  consistent  with  that  intention  having  been  carried  into 
effect  in  a  proper  way ;  but  when  the  actual  observance  of  all  due  formalities  can 
only  be  inferred  as  a  matter  of  probability.  The  maxim  is  not  wanted  where 
such  observance  is  proved,  nor  has  it  any  place  where  such  observance  is 
disproved.  The  maxim  only  comes  into  operation  where  there  is  no  proof  one 
way  or  the  other ;  but  where  it  is  more  probable  that  what  was  intended  to  be 
done  was  done  as  it  ought  to  have  been  done  to  render  it  valid,  rather  than 
that  it  was  done  in  some  other  manner  which  would  defeat  the  intention 
proved  to  exist  and  would  render  what  is  proved  to  have  been  done  of  no 
effect.  "(5)  The  maxim  has  been  applied  by  this  section  in  lUttstration  (e) 
to  one  class  of  acts,  namely,  judicial  (6)  and  official  (7)  acts  which  may  be  pre- 
sumed to  have  been  regularly  performed.  (8) 

Valuable  property-rights  often  depend  upon  the  presumption  that  judicial 
proceedings  have  been  regularly  and  properly  conducted,  more  especially  when 
the  lapse  of  time  has  rendered  it  practically  impossible  to  fumii^  extraneous 
evidence  that  the  requirements  of  the  law  have  been  in  all  respects  complied 
with.  So  unless  the  want  of  jurisdiction  is  distinctly  shown  it  will  be  presumed 
to  have  existed  both  as  to  parties  and  8ubject-matter.(9)  So  in  the  undermen- 
tioned case  it  was  held  that  having  regard  to  the  due  performance  of  official  acts 
it  ought  to  be  presumed  in  the  absence  of  any  evidence  to  the  contrary,  that  the 
ittahar  in  question  which  was  directed  by  the  CJommissioner  to  the  collector  was 

(0    See  Taylor,    Ev.,  fj  143— 180A,  onte,  notes  (3)    Wharton,  Rt.,  f  I2B0. 

to  m.  (e.)  and  Best,  Er.,  fj  363—366,  where  the  (4)    lb.,  1 1261. 

«eti  or  things  presumed  are  divided  into  three  (6)    Ham*  v.  Knight,  h.  R.,  16  P.  D.,  179, 180, 

olsMes :      (1)    when     prior     acts  are    inferred  per  Lindley,  L,  J. 

from  the  existence  of  posterior   acts;    as  when  (6)    Stt  Beet,  Ev.,  §j  360,  361  ;    Taylor,  Ev., 

a  piescriptire  right  or  grant  is  inferred  from  mo-  §  143  et  teq. 

detn  enjoyment ;  (2)  when  poeUrior  acts  are  in-  (7)    See  Best,  Ev.,  j  389 ;  Taylor,  Ev.,  {  143 

ferted  from  prior  acts ;  as  when  the  sealing  and  el  teq. 

dsKvery  Ot  a  deed  are  inferred  on  proof  of  signing  (8)    v.  ante,  notes  to  /«.  (e),  and  cases  there 

enly;  (3)  when  intermetitale  proceedings  are  pre-  cited;  Steph.    Dig.,    Art.    101;  Broom's    Legal 

somed ;  as  when  a  jury  are  directed  to  presume  Maxims  ;  Co.    latt.,   66,  332  ;    Burr  Jonee,   Ev. 

mesne   assignments.     The   subject  will    also   be  J)  26—41. 

found  discoaaed  liy  the  same  author  in  his  Treatiee  (9)    v.  ante,  notes  t«  Itt.  (e),  where  the  distinc- 

m  Pruumplion*  of  law  and  fact,  74 — 86.    The  tion  given  in  Peacock  v.  BeU,  1  Saund.,  73,    be- 

niaxim  may  also  be  considered  with  reference  to  tween  presumptions  as  to  jurisdiction  in  the  ease 

(1)  ofBoial  appointments  [see    pott.'] ;    (2)  official  of    superior    and  inferior   Courts  is  cited.     The 

sots  [see  lU.  (e)] ;  (3)  judicial  acta  [v.  ii.] ;  (47  rule,  however,    that    no   presumptions    are   in- 

eztra-jttdioial  acta  [see/ii.  (f)  and  po«f\;  Best,  dulged  in  favour  of  the    proceedings  of  inferior 

Ev.,  {  86B.  Courts  applies  only    to  the  question  of  jurisdio- 

(2)    Atky»t  V.     Hoie,  1  Burr.,  106 ;  Lewit  v.  tion.    Such  Courts    like    other*    are    presumed 

DiuiKm,  4  M.  ft  W.,  664 ;    Baigh  v.  Brooks,   10  to  have  acted  correctly    as    to    matters  within 

A.  ft  K,  309  i    Siekardt  v.  Black,  6  C.  B,  44J  ;  their  jurisdiction.   McOrem  v.  HcOrewt,  1  Stew, 

/reinuf  v.    Uvm^stoiw,    L.    R.,    E.    ft    I.    Ap.,  ft  P.,    (Ala)    30    (Amer.) ;    Lawson,    Pres.  Ev., 

396;  Muir  v.  Glatgow  Bank,  4    L.    R.,   H.    L.,  34—44;  Best,  Ev.,  {{  861  ;  Lawson,     Pres.  Ev, 

387.  27—34. 
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duly  pabli8hed.(I)    It  will  also  be  presumed  that  the  procedure  was  regnkr. 
So  if  the  papers  are  lost  or  destroyed,  it  will  be  presumed  that  proper  service  was 
made.    But  no  piesumption  will  be  allowed  to  contradict  the  express  statement 
of  the  record  ;  thus  if  the  return  or  proof  of  service  shows  service  at  a  particular 
place  or  upon  a  persoB  not  defendant,  and  there  is  no  averment  of  other  service, 
there  is  no  room  for  presumption  that  service  was  also  made  at  another  and 
different  place  or  that  it  was  made  upon  the  defendant  al80.(2)    And  if  the  record 
shows  certain  steps  to  have  been  taken  which  in  law  are  insufficient   to  sustain 
the  judgment,  no  other  steps  will  be  presumed.     Thus  if  it  appears  that  service 
was  made  in  a  particular  manner  no  other  mode  of  service  can  be  presumed  since 
this  would  be  a  contradiction  of  the  record.(3)    The  presumption  not  only  ap- 
plies to  the  fact  of  jurisdiction,  but  to  the  regularity  of  proceedings  subsequent 
to  the  gaining  of  jurisdiction.     When  the  jurisdiction  of  a  competent  Court  hat 
attached,  every  act  is  presumed  to  have  been  rightly  done  until  the  contraiy 
appears.  This  applies  not  only  to  the  final  decree  but  to  every  judgment  or  order 
rendered  in  the  various  stages  of  the  proceeding.    So  it  wiD  be  presumed  that 
the  evidence  was  sufficient  to  support  the  judgment ;  that  improper  evidence 
was  not  admitted,  unless  the  record  shows  otherwise ;  that  if  admitt«d,  it  was 
disregarded ;  that  every  fact  susceptible  of  proof  was  proved  ;  that  the   charge 
of  the  Court  was  correct,  unless  the  record  shows  to  the  contrary  ;  that  the  jury 
were  duly  sworn,  and  in  charge  of  a  sworn  officer,  duly  admonished  by  the  Judge 
and  that  they  were  of  such  intelligence  as  to  understand  the  charge  ;  that  the 
prisoner  was  present  in  Court  during  all  proceedings ;  that  the  judgment  was 
regular  and  the  verdict  in  proper  form  ;  that  the  summons  was  duly  served ; 
that  the  necessary  parties  were  before  the  Court ;  that  all  persons  interested  had 
due  notice,  and  that  several  acts  in  a  judicial  proceeding,  if  performed  on  the 
same  day,  were   performed  in  the  order  necessary  to  give  them  legal  e&ct. 
When  an  order  has  been  made  it  will  be  presumed  that  the  Court  had  the 
proper  evidence  for  making  the  8ame.(4)    So  if  an  attachment  is  alleged  to  be 
without  authority  on  the  ground  that  no  copy  of  the  decree  was  transmitted, 
the  maxim  omnia  rite  will  prevail  unless  it  be  affirmatively  shown  that  the  copy 
was  not  transmitted. (6)    The  reasons  on  account  of  which  the  Courts  indn^ 
such  presumptions  are  thus  stated  in  an  American  case  :(6)    "we  are  not  to 
expect  too  much  from  the  records  of  judicial  proceedings.     They  are  memoriak 
of  the  judgments  and  decrees  of  the  Judges  and  contain  a  general,   bat   not 
particular,  detail  of  all  that  occurs  before  them.    Much  must  be  left  to  intend- 
ment and  presumption,  for  it  is  often  less  difficult  to  do  things  correctly  than 
to  describe  them  correctly."    When  the  extant  parts  of  an  incomplete  writing 
exhibit  traces  of  careless  preparation  it  is  straining  the  maxim  too  far  to 
presume  that  the  parts  which  have  disappeared  must  necessarily  have  been  fr« 
from  error.(7) 

The  presumption  of  the  regularity  of  official  acts  not  only  embraces  judicial 
acts  but  those  of  other  officers.(8)  Though  the  presumption  in  this  case  has  less 
weight  and  hence  is  more  easily  rebutted,  the  pnnciple  is  the  same,  namely,  that 
when  an  official  act  is  shown  to  have  been  substantially  regular,  it  is  presumed 
that  the  formal  requisites  were  also  performed.  Thus  it  will  be  presumed  that 
a  man  acting  in  a  public  capacity  has  been  rightly  appointed ;  that  entries  found 

(1)  Protunno  Kumar  t.  Sreretary  o/  SlaU,  3       tends  to  the  proceedings  of   arbitnton:  H.,  34, 
C.  W.  N.,  695  (1899).  Be»t,  Ev.,  $  360  ;  Rnsiell,  .\rbitr.,  Sid  Ed.,  308 ; 

(2)  Qalpin  v.  Page,  18  Wall.,  360, 364  (.\iner.);       681  :  Taylor,  Ev.,  {{  86. 

l.awson,  Frea.  Ev.,Rule  12,  p.  46,    "a  preaump-  (5)    SaroiaPronui  t.     LvckmUfuS  Sii>i,    10 

tion  cannot  contradict  facta   averred  or   proved.  B.  L.  R.,  214  (1872),  P.  C,  at  p.  SSOi 

(3)  Burr  Jonee,  Ev.,  f  27.  (6)     Bealt  v.  Com.,  26  Pa.  St.,  U  (AnnrV 

(4)  /».,§29;Lavson,Pre8.    Ev.,  34— 44,  and  (7)    Mahomtd  AMtU   v.  Ouini   Saiti,  »   L 
nnmorous   .American    authorities  in    tbeae    text-  A.,  p.  76  (1893). 

books  cited  ;  the  presumption  of  regnlarity  vx-  (8)     III.  (e),  ».  114. 
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in  public  books  have  been  made  by  the  proper  officer ;  that  every  man  in  his  official 
character  does  his  duty,  until  the  contrary  is  proved.(l)  The  Court  may  also, 
in  the  absence  of  anyth]n|!  to  excite  suspicion,  fairly  assume  that  a  Notary  satis- 
fied himself  of  the  identity  of  an  executant  before  he  certified  and  attested 
B  power-of-attomey.(2)  On  the  same  principle  this  presumption  of  regularity 
is  extended  to  the  acts  of  the  officers  of  mtmicipal  corporations.  (S)  Gradually 
the  presumption  that  officials  obey  the  mandates  of  the  Jaw  and  perform 
their  duties  has  been  extended  to  include  to  some  extent  thB  acts  of  private 
persons  as  well  in  the  transaction  of  afEairs  of  business.  Men  are  presumed  to 
have  acted  legally  and  properly  than  otherwise  :  and  it  is  reasonable  to  assume 
that  the  usual  and  customary  modes  of  business  have  been  adopted  in  given 
cases,  until  some  departure  &om  the  regular  mode  has  been  shown.  But  it  is 
evident  from  the  very  statement  of  the  considerations  which  have  influenced 
the  Courts  to  adopt  presumptions  of  this  class  that  such  presumptions  are 
far  from  conclusive,  that  they  must  be  received  with  caution  ;  yet  they  have 
been  applied  to  an  infinite  variety  of  cases  sometimes  being  entitled  to  con- 
siderable weight,  in  others  to  very  little  ;  generally  their  chief  importance  is  to 
determine  the  burden  or  order  of  proof.(4)  Presumptions  of  this  character  are 
frequently  raised  in  respect  of  negotiable  paper.  (5)  Payment  of  a  note  will  be 
presumed  from  its  possession  by  the  maker  ;(6)  and  consideration  will  be  pre- 
somed.(7)  Documents  regular  on  their  face  are  presumed  to  have  been  properly 
executed  and  to  have  undergone  all  formalities  essential  to  their  validity.  (8) 
A  document  is  presumed  to  have  been  made  on  the  day  on  which  it  bears  oate, 
and  if  more  documents  than  one  bear  date  on  the  same  day,  they  are  presumed 


(I)  Per  Story,  J.,  in  Aiitir o/  Vntied  Statu  v. 
DmJndge,  12  Wheatoo,  64,  69  (Amer.)  The 
prenunption  is  that  one  who  ia  proved  to  have 
>ct«d  in  an  official  oapaoity  poeaeased  the  neeee- 
—Tf  and  proper  authority;  Lawnon,  Prea.Ev., 
47.  Due  appointment  may  be  preeomcd  from 
the  fact  of  acting  in  an  offioial  sapaoity,  v.  ante, 
Pf.  061,  efi2,  711,  as.79,  91,  Exoeption  (1) ;  Jfar- 
ttofi  T.  Lawtb,  S  Q.  B.,  lis ;  B.  t.  VerOtt,  3  Camp., 
4»;  Bnmburf  r.  MatUwt,  1  C.  *  K.,  380;  PIw 
mer  v.  Briteo,  19Q.  B.,  46;  Berryman  v.  Wise, 
4  T.  R.,  366;  Comuttv.Curtit,  2  Ring.  N.  C, 
IM.  5ee  oaaea  citedin  Beat,  Et!,  J}  3S6— 360; 
Taylor,  Bv.,  {  171.  The  preaomption  ia  not  ra- 
•trieted  to  appointments  of  a  strictly  public 
nature ;  Butler  w.  ford,  1  Cr.  ft  M.,  662  ;  Beat, 
St.,  (  367.  The  preanmption  ia  that  public 
ofben  do  a*  the  law  and  their  duty  require  them ; 
Uwaon,  Pre*.  Br.,  63 ;  Van  Omarm  t.  Dowick,  i 
Camp.,  44  ;  Tayto-  v.  Oni,  8  Price,  663 ;  Bnet 
T.  nicaUpmto,  II  Ex.,  129. 

(3)  In  the  gooda  of  Mybie,  9  C.  W.  N.,  986 
(1906)  at  p.  988. 

(S)  MmmiwpaiUtf  of  Sholapur  v.  Otolapwr 
^tiamint  Co.,  K  B.,  782  (1896). 

(4)  Burr  Jonea,  St.,  '{  42 ;  t.  ante,  notes  to 
lU.  (f)  i  Taylor,  St.,  ^  148— 160A,  176—182, 
s«i  eaaes  there  eited ;  Beat,  Er.,  jf  400—404 
(pKsumptions  from  the  ordinary  conduct  of 
Mankind,  the  habits  of  society  and  the  usage*  of 
«»»de);  Lawaon,  Pre*.  Bv.,  67—92.  The 
pnaaipUoo  Hated  in  {  177  of  Taylor,  Br.,  of  an 

hiring   being    a  Uring  for  a  year  oer- 
tea*    not    apply  in  India  ;  nor  is  the  mere 

W,L1 


payment  of  wages  monthly  anffioient  to  raiae  the 
preanmption  that  a  hiring  is  a  monthly  luring, 
Bufket  V.  Seeretary  of  Stale,  7  B.  L.  R.,  689. 

(6)  See  Itt.  (o),  s.  1 14 :  Aot  XXVI  of  1881  (Nego- 
tiable Inatrumenta),  aa.  118—122  and  ante,  note* 
to  Itt.  (c)  ante.  Thi*  lUostration  is  an  application 
of  the  maxim  under  oonaideration ;  Taylor,  Er., 
{  148.  So  alao  lU.  (i)  ia  a  preanmption  of  regu- 
larity ;  tee  Taylor,  St.,  {  178. 

(6)  See  m.  (i),  a.  114,  ante. 

(7)  See  III.  (o).  *.  114,  ante,  and  note*  to  that, 
ninatration. 

(8)  V.  anta,  p.  637,  Lawaon,  Pre*.  Bv.,  82 ; 
Batt  V.  Taylor,  1  C.  ft  P.,  417 ;  Be  Britiek,  etc 
Auuranee  Co.,  1  D«G.  J.  ft  8.,  488;  Ctif  r. 
Anderunt,  I  8»ark,  36;  Clotmaitne  v.  Osrrai. 
18  a  B..  36 ;  Pooiey  v.  Ooodwin,  4  A.  ft  E.,  94; 
Hart  T.  Bart,  1  Han,  1 ;  Brailauik  ▼.  DeBen, 
L.  B.,  3  C.  P.,  286 ;  Ifartaa  Invutment  Co.  t. 
BamtUU,  h.  R.,  5  H.  U,  Oa*.,  684 ;  Orifln  r. 
Maton,  3  Camp.,  7 ;  Be  SandUanie,  h.  R.,  6  0. 
P.,  411 :  iSroA  T.  Bainbridge,  12  Q.  B.,  699 :  Bwr- 
Unt  T.  Patttnon,  9  C.  ft  P.,  670.  In  Apfatkm 
V.  Oofofa  Panilur,  26  M.,  674  (1901);  the  ConH 
appear*  to  have  been  of  opinion  that  the  law 
as  to  the  presumption  which  may  be  made  in  th* 
case  of  documentary  evidence  is  laid  down  in  the 
aectiona  which  deal  with  documentary  evideDoa, 
and  it  held  that  thia  aeotion  had  no  application 
to  a  case  of  the  sort  then  before  it  in  which  it 
was  argued  that  this  aection  enabled  the  Court 
to  presume  the  genninanee*  of  the  original  of 
a  document  of  which  aeeondary  evidence  had 
been  given. 
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to  have  been  executed  in  the  order  necessary  to  effect  the  object  for  which  they 
were  executed.(l)  Every  document  called  for  and  not  produced  after  notice  to 
produce  is  presumed  to  have  been  attested,  stamped,  and  executed  in  the  maimer 
prescribed  by  )aw.(2)  The  rule  is  the  same  where  secondary  evidence  is  given 
of  a  lost  instrument.(3)  Where  a  deed  is  duly  signed,  attested  and  witnessed, 
there  arises  a  presumption  of  sealing  and  delivery.  (4)  If  a  will  purports  to  hare 
been  duly  signed,  attested  and  witnessed  on  proof  of  execution  the  Court  will  pre- 
sume, in  the  case  of  the  death  of  the  witnesses  or  in  case  they  do  not  remember 
the  facts  connected  with  its  execution  that  the  law  was  complied  with.(5) 
Other  presumptions  arise  as  to  the  mailing  and  receipt  of  letters.  (6)  "  The  pre- 
sumption is  based  on  the  proposition  that  the  post  office  is  a  public  agency  charged 
with  the  duty  of  transmitting  letters  ;  and  on  the  assumption  that  what  ordi 
narily  results  from  the  transmission  of  a  letter  through  the  post  office  probaUv 
resulted  in  the  given  case.  It  is  probability  resting  on  the  custom  of  businen 
and  the  presumption  that  the  officers  of  the  postal  system  discha^jed  their  duty- 
But  no  such  presumption  arises  unless  it  appears  that  the  person  addressed 
resided  in  the  city  or  town  to  which  the  letter  was  addressed. "(7)  Where 
a  letter  is  received  purporting  to  be  an  answer  to  one  which  has  been  duly 
mailed  to  a  person  at  his  place  of  residence,  this  fact  creates  a  presumption  that 
the  answer  is  genuine.(8)  On  proper  preliminary  proof  similar  presumptions  may 
arise  as  to  the  sendii^  and  delivery  of  a  telegram.(9)  In  the  case  of  communi- 
cation by  telephone  the  American  Courts,  widening  the  scope  of  the  rales  of 
evidence  with  the  expansion  of  business  by  the  aid  of  new  inventions,  have  in 
several  instances  received  as  evidence  the  statements  made  at  the  telephone  or 
to  telephone-operators  and  intended  to  be  communicated  to  another  party.  In 
such  case  the  operator  may  be  regarded  as  the  agent  of  both  parties  to  make 
and  receive  such  communication.  There  are,  however,  cases  holding  the  stricter 
rule  that  where  evidence  of  the  substance  of  such  conversation  is  sought  to 
be  introduced,  it  must  first  be  shown  that  the  party  speaking  was  recognised 
either  by  his  voice  or  in  some  other  maimer.(lO)  As  to  the  presumption  of 
regularity  in  the  case  of  documents  30  years  old,  see  section  90,  tmte,  which  is 
one  of  the  applications  of  the  maxim  to  extra-judicial  acts.(ll)    lUuttration  (e) 

(1)  Steph.  Dig.,  Art.  86;  Atkyiu  ▼.  Hordt,  Ball,  A.,  42S;  Reevei  t.  liudtaf.  I.  EL,  3  Eq.. 
1  Bon.,  10« ;  Taylor,  Er.,  {  1<9 ;  B««t,  Et.,  S08.  But  aee  Oroft  v.  Cnft,  4  S.  ft  T..  10.  8m 
§  402  ;  Ijiwson,  Ev.,  89.  As  to  lettera,  see  generally  as  to  preiumptioas  Id  caar  of  vilU, 
Anderton  v.  Waltm,   fl  Bing.  N.  C,  296  ;  when  Taylor,  Et.,  K^OO— 168. 

there  is   danger    of  collusion  as  in  diroroe,    aee  (6)  T,  anU,  pp.  104-I06,  and  caaea  there  cited  : 

Bouliston  T.  Smyth,  2  C.  ft  P.,  24 ;  or   insolvency  Beet,  Ev.,  {  403. 

proceedings,    see   Hoan    v.    Corfton,   4  Taunt.,  (7)  Uenitrton    v.     CarbottiaU  Ceul    (V,    l-H' 

MO ;     WrigM    v.    LatMrn,   2    H.    ft  W.,  7S9 ;  U.  S.,  26,  27  (Amer.),  p«r  Brewer,  J. 

Sinelair  v.  BaggaUy,  4  M.  ft  W.,  312 ;    Taylor  v.  (8)   Walter  v.  Bayntt,  R.  ft  M.,  149. 

Kinloeh,  1  Stark.,  17S.  (9)    v.  ante,  pp.  81-84. 438.438  and  cam  their 

(2)  S.  89,  anie ;  Steph,  Dig.,  Art.  86.  cited ;  «w  also  Gray  on  commnnioatjon  by  telegraph. 

(5)  Marine  InvutmenI  Co.  V.  aavuide,  6  l..Y{^  (lO)  Burr  Jone^  Ev.,  {  210,  citing  «itk 
H.  L.  Cas.,  624.                                                               American     cases    the    following   aitirlcc  ;      U 

(4)    Steph.  Dig.,  Art.  87 ;  &i«v.  Tayfor,  I  C.  Weekly     Law     Bui.,     246,     "Are     telrphonit 

ft  P.,  417;  OrelUrr  v.  Heale,  I  Peake,  199;  Tal-  communications    admissible    as    evidence;"   C, 

lntty.HodK>»,7TtMnt.,25l;Vermieombev.Btiller,  Leg.  News,  24.  "  Convnsations  by  TdepboM ;" 

38.  &T.,S8O;Re0i«!ilniaie,  L.B.,IP.  ftD.,376:  2  Un.    Uw  Rev.,  31,  "PrtMinee    by   TdephoBr. 
.4dam  v.  K'tir.  1  B.  ft  P.,  360 ;  Andre%iM  v.  MotUy,  II U    As  to  alteratioBS  in  doenmeet*  sBCKOt, 

IS  C.  B.,  N.  S.,  626.  or  otherwise,  tee  s.  106,  ante  :  other  instssee*  o< 

(6)  Burjoyne  v.  Showier,  I  Rob.  Ecc..  6  the  application  of  the  maxim  to  eztra-jndiaal 
I  referred  to  in  Jogtndra  Nath  v.  Silai  Chum,  7  acta  are  the  presumptions  as  to  the  wahng. 
C.  W.  N.,  384,  386  (1903),  in  which  the  Court  signing  and  deliveiy  of  documents;  in  favoar 
presumed  that  the  attesting  witneaaes  to  a  docu-  of  formality  in  the  eaae  of  fair  wiBs:  doe  alaap- 
ment  signed  after  the  execution  of  the  document.]  ing ;  priority  of  exeontioo  of  deeda  aad  the  Uhtw 
BretuMeg  v.  Still.  2  Roberts.   162 ;  Thomson  v.  Best,  Ev.,  {|  Si)2— 368. 
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to  section  114  is  an  example  of  the  presumption  of  regularity  applied  to  public 
business  by  public  officers.  Illustration  (f)  declares  that  the  Court  may  presume 
from  the  general  regularity  and  uniformity  of  men's  dealings  that  the  common 
course  of  business  htu  been  followed  in  particular  cases.  (1)  "  Where  "  it  was 
once  said  by  an  English  Judge,  ' '  the  maxim  of  omnia  rite  acta  prcesumuntur 
Implies,  then  indeed  if  the  event  ought  probably  to  have  taken  place  on  Tuesday, 
evidence  that  it  did  take  place  on  Tuesday  or  Wednesday,  is  strong  evidence 
that  it  took  place  on  Tue8day."(2)  The  presumption  is  that  any  act  done  was 
done  of  right  and  not  of  wrong.(3)  The  performance,  however,  of  a  mere  moral 
duty  is  not  presumed.(4)  <' 

An  important  application  of  the  maxim  is  to  be  found  in  the  support  given 
to  possession  and  user,  especially  where  there  has  been  long  and  peaceable  en- 
joyment.(5)  So  the  presumption  of  right  in  party  who  is  in  possession  of  pro- 
perty gives  rise  to  the  rule  that  possession  is  primd  facie  evidence  of  title.(6) 
And  so,  where  the  facts  show  the  long  continued  exercise  of  a  right,  the  Court  is 
bound  to  presume  a  legal  origin,  if  such  be  possible  in  favour  of  the  right  and 
will  not  only  presume  that  the  right  had  a  legal  origin  but  also  many  collateral 
facts,  so  as  to  render  the  title  of  the  possessor  complete.(7) 

Where  under  Hindu  law,  a  father  purchases  property  in  the  name  of  his  son  jjiaceUane- 
a  presumption  arises,  contrary  to  the. presumption  under  English  law,  that  it  is  ouapre- 
a  benatni  purchase  merely   and   that  the  property  belongs  to  the  father.     The  ^SJuS"" 
habit  of  holding  land  benami  is  inveterate  in  India,  and,  in  such  cases  the  person  transac- 
in  whose  name  the  property  is  purchased  alleges  that  he  is   solely  entitled  to  *'  ""^ 
the  legal  and  beneficial  interest  in  such  property,  the  burden  of  proving  this  will 
he  upon  him.(8)   But  this  doctrine  does  not  justify  the  Courts  in  making  every 
presumption  against  apparent  owner8hip.(9)    A  wife,    a  member  of  a  joint- 
famfly  is,  as  regards  property  held  in  her  name,   in  the  same  position  as  her 
husband  with  respect  to  property  acquired  in  his  name  and  subject  to  the  same 
presumption  in  favour  of  the  joint- family .(10)     The  same  presumption  as  stated 
above  was  applied  in  the  case  of  a  person  who  purchased  property  in  the  name 
of  an  idol,  whom  no  one  worshipped  but  himself.(  11)     To  prove  a  purchase  to  be 
a  benami  one,  it  is  usual  to  show  that  the  funds  with  which  the  purchase  was 
made  were  exclusively  the  funds  of  the  person  alleged  to  be  the  real  owner  of 
the  property.(12)    The  same  principle  has  been  applied  to  Mahomedans  in  the 

(1>  ▼.  ante,  notes  t.n  lUuBtration.  duUa,  «  B.,  717  (1882);  Field's  Rvidenoe  Act,  p. 

(2)  Averg    v.    Bowden,       K.  k  B.,  973;    tee       527. 

lAtmoa,  Pre*.  Er.,  67  ;  v.  RiM  t.  Hohmu,  1  Sing.  (9)    Bmloor    Rahim   v.   8iam9oo»i»»a   Begum, 

«  St.,  513 ;  frfmir  T.  B'-stnet,  1  M.  A    R.,  627  ;  11    Moo.    I.  A.,    602    (1867);     areemonekunder 

Chrk'  T.  Magriuler,  2  C.  ft  J.,  77.  v.  Oopaukkundtr,   11    Moo.    I.    A..  28  (1866); 

(3)  GilMm  T.  Dneq,  2  H.  ft  N.,  «16.  ««  also  JVoAeM  Ckutulfa  v.  Banda  DM,  2  B. 

(4)  rittttrali  v.  Druder,  7  C.  B.  (N.S.),  37S.  L.  R.  (A.  C),  276(1869). 

(6)  Beat,  Et.,  H  3SS>  388  «  «9-  (10)    ^<><»'»  Okttnder  v.  Dokkabala  Dan,  10  C, 

(6)  See:  1 10,  ante,  and    oama  there  cited.  686    (1884)  ;  following  Ckunder  Nalk   v.    KrUlo 

(7)  Bert,  F.V.,  {  366 ;  V.  ih.,  {J  367—399,  Kamai,  16  W.  B.,  367  (1879),  and  diiUngoiahing 
which  deal  with  preacriptive  and  cnatomary  Ckowinni  v.  Tariny  Kantk,  8  C,  646  (1882) ; 
ri^ta;  the  Preacription  Act,  2  £  3  Will,  4,  C.  s.c.,  11  C.  I..  R.,  41,  wherethequeationoonaidered 
71:  the  preaamptiona  made  from  uaer  in  the  waa  whether  aa  between  »  husband  or  a  purohaaer 
eaae  of  incorporeal  rights ;  the  presumption  of  the  at  a  sale  in  exeoation  against  the  husband  and  the 
aaRmder  or  extinguiahment  of  incorporeal  right  wife  there  was  any  preaamption  that  property 
by  BOD-naer  ;  easement ;  licenseii ;  presumptions  standing  in  the  name  of  the  wife  waa  held  by  her 
of  fast  in  support  of  beneficial  enjoyment ;  the  benamt  for  her  husband. 

preaomptJon  of    conveyances    by    trustees;  and  (II)    Brojotoondery  Debea  y.  lyuekmee  Knmnva- 

of  the  surrender  of  terms.  ree,   20  W.  R.,  96  (1873). 

<S)    OopeekrUt  Qoeai*  v.  OuHgapmnd  Qotain,  (12)     Otkar  Ali  t.  OUal  FaHma,  13  Moo.  I.  A., 

•  Moo.  I.  A.,  53  (1864) ;  £*a{f6iK  Ckunder  v.  Huro  232   (1869) ;  Oopeeiritt  Oonin   ▼.    Oini«n|iraaa<< 

,  20  W.  R.,  269  (1873) :  NagiiMiai  v    Ab-  Oonin,  6  Moo.  I.  A..  6S<1R&4). 
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case  of  8  purchase  made  by  a  father  in  the  name  of  a  son  (1)  or  in  the  name  of 
his  wife.(2)  This  presumption  that  a  purchase  was  an  ordinary  benami  one  may, 
however,  be  rebutted  by  evidence  showing  that  the  father's  object  was  to  afiect 
the  ordinary  rule  of  succession  as  from  hun  to  the  property  purchased  ;  and  it 
was  also  laid  down  in  this  case  that  when  bond  fide  creditors  seek  to  render  liable 
property  of  which  their  debtor  is  the  ostensible  owner,  it  is  the  duty  of  the 
Court  of  Justice  to  put  those  who  object  on  the  ground  that  he  only  held 
benami  to  strict  proof  of  such  ob}ection.(3)  As  regards  suits  instituted  by  a 
benamidar,  as  long  as  the  benami  system  is  to  be  recognised  in  this  country,  it 
has  been  held  that,  in  the  absence  of  evidence  to  the  contrary,  it  is  to  be  pre- 
sumed that  the  benamidar  has  instituted  the  suit  with  the  full  authority  of  the 
beneficial  owner,  and  any  decision  come  to  in  his  presence  would  be  as  muck 
binding  upon  the  real  owner,  as  if  the  suit  has  been  brought  by  the  real  owner 
him8elf.(4)  See  further  cases  cited  ante,  ss.  101 — 104.  sub  voc.  "  Betutm 
Transactions."  As  regards  encroachments  made  by  a  tenant  against  his 
landlord,  the  true  presumption  is  that  the  lands  so  encroached  upon  are  added 
to  the  tenure  and  form  part  thereof  for  the  benefit  of  the  tenant  so  long  as  the 
original  holding  continues,  and  afterwards  for  the  benefit  of  the  landlord,  unles 
it  clearly  appears  by  some  act  done  at  the  time  that  the  tenant  made  the 
encroachment  for  his  own  benefit.  The  principle  on  which  this  doctrine  it 
founded  is  one  of  general  application  :  namely,  that  if  an  act  is  capable  of  being 
treated  as  either  rightful  or  wrongful,  it  shall  be  treated  as  rightful.(5)  h 
another  case  the  same  principle  was  applied,  and  it  was  further  held  that  when 
a  tenant  acquired  a  title  against  a  third  person  by  adverse  possession,  he 
acquired  it  for  his  landlord  and  not  for  himself.(6) 

Witnesses  are  presumed  to  have  testified  truthfully.(7)  Presumptions 
arise  from  the  withholding, (8)  or  from  the  spoliation(9)  of  evidence.  [lUuttru- 
turn  (g).  ]  If  a  man  refuses  to  answer  a  question  which  he  is  not  compelled  by 
law  to  answer,  the  Court  may  presume  that  the  answer  if  given  would  be  un&t- 
vourable  to  him.(lO)  [Illustration  (h).  }  The  records  of  Courts  are  presumed  to 
be  correctly  made  ;(11)  and  when  a  document  is  produced  as  a  record  of  evidence 
there  is  a  presumption  of  its  genuineness  and  due  taking.(12)  The  hereditary 
nature  of  a  tenure  or  taluk  may  be  presumed  from  evidence  of  long  and  unint^- 
rupted  enjoyment,  and  of  the  descent  of  the  tenure  from  father  to  son,  notwith- 
standing the  absence  of  words  of  inheritance  in  the  instrument  by  which  the 
tenure  was  originally  created. (13)     In  another  case  it  was  held  that  successive 


(1)  8agr*d  Oihv  ▼.  Betbee  UUaf,  13  Hoo.  1. 
A.,  2S2  (1869). 

(2)  8wiioma$u  v,  Luekmeepul  Doogru,  9 
W.  B.,  338    (1868). 

(3)  AtimMl  AU  T.  Bwrdtoaree  Mull,  13  Hoo.  1. 
A.,  401 J  f.  0.,  6  B.  L.  n.,  678  (1870) ;  see  also 
Naginbhai  r.  AbMla,  6  B.,  717  (1882) ;  tee 
alao  anlt,  pp.  531-S33,  u.  101 — 104,  itb.  voc. 
"Btnami  Trantaeiiotu." 

(4)  Oopi  Nath  v.  Bhutwai  Pertlud,  10  C,  697, 
(1884). 

(6)  Oooroodogt  v.  luvr  CkunHer,  22  W.  R.,  24« 
(1874). 

(6)  XiMardmnd  iSlkaAa  v.  Utajan,  10  C, 
820  (1884). 

(7)  V.  ante,  pp.  613,ftl4. 

(8)  V.  ante,  01.,  (».),  pp.  60.'»-607. 
(»)    V.  ante.  III.  (».),  pp.  603-007. 

(10)    T.  ante,  lU.,  (ft.),  p.  607. 

(U)    Beat,  Bt.,  i  348. 

(12)    8.  80,  ante,   pp.    410-420;   an   to  oartifled 


copies,  te  a.  70,  ante. 

(13)  Oopal  Latt  v.  TUukCkunier,  10  Hoo.  I. A.. 
191  (1866) ;  a.  c,  3  W.,  3  P.  C.  I  ;  /MsafWl  «■# 
V.  aouman  Singh,  11  Hoo.  I.  A.,  4S3  (1M7) 
(evidence  of  long  aninterrapted  enjoyramt  wM 
supply  the  want  of  worda  of  limitation  in  a  pottak). 
See  also  on  absence  of  vords  of  "  inhentancr"  aad 
use  of  word  "  mokurrari,"  S  C,  543  (IS79)i  i 
I.  A.,  33  (1881);  8  C,  664  (1881);  12  I.  .K., 
206  (1885);  StUioiarmn  Ohoeal  v.  M<*e»chmmim. 
12  Moo.  I.  A.,  263;  a.  o.,  2  B.  U  K 
(P.  C),  23;  11  W.  R.,  (P.  C),  10,  268  (I8«): 
KooUeep  Xarain  t.  Oovtmmeni,  14  Moo.  I. 
A.,  247  (1871)  ;  a.  c  11  B.  L.  R.,  71  :  ItlumrwajmM 
Singh  T.  Telanuni  Singh,  3  W.  R..  84  (1865): 
Sobo  Doorga  v.  Dwarba  Sath,  24  W.  R.,  301  ( 1075): 
Karunakar  ifahati  v.  Silaihn  ChouArg,  S  B. 
L.  K.,  655  (1870);  a.c.,  14  W.  R.,  107:  l^mihit 
Koomr  v.  Bari  Kriehna,  iB.L.tL,tSt  (A.  C), 
(1860) ;  a.  c,  12  W.  R.,  3  (the  words  "  mokmari 
iat«marri"  create  an  hereditary  right  inptrpetsftyV 
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enjoyment  for  three  generations  without  interference,  of  land  granted  by  a 
zemindar,  to  a  member  of  his  family,  in  lieu  of  maintenance,  justified  the 
presumption  that  the  original  grant  was  intended  to  be  absolute.(l)  In 
England  proof  of  the  possession  of  land  or  of  the  receipt  of  rent  from  the 
person  in  possession  is  prim&  fade  evidence  of  a  seisin  in  fee.  In  India  the 
proof  of  possession  or  receipt  of  rent  by  a  person  who  pays  the  land  revenue 
immediately  to  Government  is  prima  facie  evidence  of  an  estate  of  inheritance 
in  the  case  of  an  ordinary  zemindari.  The  evidence  is  still  stronger,  if  it  be 
proved  that  the  estate  has  passed,  on  one  or  more  occasions,  from  ancestor  to 
heir.(2)  As  regards  lakhiraj  lands,  as  the  general  presumption  is  in  favour 
of  the  liability  to  assessment  of  land,  the  onus  probandi  lies  on  a  claimant 
to  lakhiraj  to  establish  his  title  to  exemption,  not  by  inference  but  by 
positive  proof  required  by  the  Regulations.(3)  Registration  by  a  Col- 
lector of  land  as  lakhiraj  in  1795  affords  presumption  of  theHakhiraj 
having  commenced  before  1790.(4)  In  a  question  of  boundary  between 
a  lakhiraj  tenure  and  a  zemindar's  mal  land,  there  is  no  presumption  in  favour 
of  one  or  the  other,  but  the  onus  is  on  the  plaintiff  to  prove  hb  case.(6)  If  a 
person  sets  up  as  against  the  Government  a  permanent  or  perpetual  settlement 
it  is  incumbent  on  him  to  make  oat  that  case.  Unsettled  and  unoccupied 
waste  land,  not  being  the  property  of  any  private  owner,  must  be  held  to  belong 
to  the  State.(6)  A  purchase  at  a  sale  for  arrears  of  Government  revenue  "  is 
remitted  to  all  the  rights  which  the  original  settlor  at  the  date  of  the  perpetual 
settlement  had  ;  and  may  in  consequence  of  that  sweep  away  or  get  rid  of  all 
the  intermediate  tenures  and  incumbrances  created  by  preceding  Eemindars 
since  that  date.  In  the  assertion  of  this  right  the  auction-purchaser  is,  no  doubt, 
in  many  cases  allowed  to  have  the  benefit  of  a  certain  presumption,  and  by  virtue 
thereof  to  throw  the  burthen  of  proof  on  his  opponent.  That  presumption  is, 
however,  founded  not  so  much  upon  the  principle  just  mentioned  as  upon  the 
principle  that  every  bigha  of  land  is  bound  to  pay  and  contribute  to  the  public 
revenue,  unless  it  can  be  brought  within  certain  known  and  specified  exceptions, 
and  that  the  right  of  the  zemmdar  to  enhance  rent  is  also  presumable,  until  the 
contrary  is  shown.  Accordingly  in  many  cases  which  may  be  found  in  the 
books,  a  very  heavy  burden  of  proof  has  been  placed  upon  the  defendants, 
whose  tenures  have  been  questioned  by  auction-purchasers ;  and  they  have 
had  to  prove  in  circumstances  of  great  difficulty  that  their  tenure  did  really 
exist  at  the  date  of  the  perpetual  settlement,  or  even  twelve  years  before  in 
order  to  escape  the  consequences  of  the  claim.  It  is,  however,  to  be  observed 
that  the  course  of  modern  legislation  and  also  of  modem  decision  has,  if  not 
m  the  case  of  lakhira)  lands,  at  least  in  the  case  oi  under-tenants,  to  a  con- 
siderable degree  modified  the  rules  laid  down  in  the  earlier  cases,  by  giving  force 
to  the  contrary  preeomptions  arising  from  proof  of  long  and  undisturbed 


Bnjmath  Knndu  t.    LaUU    Samin,  7  B.  U  B.,  (1)    Jaionnailn     A'aniyoiM   v.   Pedda   Pakir, 

211  (1871):  'mael  Kha*  v.  Aghon  Nath,  7  C.  W.  4  M.,  371  (1881). 

v.,  TU  (1003) :  WijUermnU  v.  Sant  rinndfa,  8  (2)    CoUcctor     o/     rneUMfioiy    ▼.       Ttkka- 

r.  W.  N.,  Ififi  (1903) :  Itmail  Klnn  v.  JTrinmoyi  maitt,  U  B.    L.  R.,    I3»;  L.    R.,  1   I.    A.,   283 

I>  *  >,  8  C.  W.  N.,  301  (1903).     A  maBcMi  title  (1874). 

vxpremmed  from  uontinaoas  payment  of  rent  for  (8)    MaUab  Chand    t.   BtDfol  OaverHmeut,  4 

more  than    a,    hundred    yean.    Any    preaump-  Moa  I.  A.,  487.     8u  a«  to  lakhiraj  tenures,  anie 

tioQ  atiaing  from  long    poaaemion  ia,  o(  ooorae,  ih.  100 — 104,  "laMuw;,"    Pield'a  Evidence  Aot, 

aegatrred  where  the   origin    o(   the  tenancy    it  pp.  481,  482,  S29. 

known.    Imail   Khan  v.  BroagUon,  9  C.  W.  >i.,  <4)    OmahCkunder  x.  Dukkina    Sooitdrf,    \V. 

84«  (1901).  See  Opendm  Kriikna  v.  ltm»a  Khan,  R.,  8p.,  No.  96  (1863). 

8C.W.N.,88»(10Ol);.V»lnifo»itfaiuiaiT./«ma«  (S)     Beer  CAviuler  v.  Aim  Oiitfy,  8  W.  R.,  209 

Kian,  8  C.  W.  X.,  89S  (1904.)    See  an  article  on  (1867). 

"Preaomptionaa  to  permanent  tenancy  in  home-  (6)    Pnaunno  Kumar  r.  Secretary    »/  fHalf,  3 

utead  land,' '  6  C.  W.  N.,  oooxzii.  C.  W.  N.,  696  ( 1 899). 
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possession." (1)  It  is,  however,  necessary  for  the  purchaser  to  take  some  clear 
step  for  avoiding  or  cancelling  the  tenure  ;  otherwise  the  presumption  will  be 
that  the  tenure  ia  unafEected.(2)  In  every  case  the  question  what  lands  ate 
included  in  the  Permanent  Settlement  of  1793  is  a  question  of  fact  and  not  of 
law.(3)  Where  lands  were  let  out  more  than  sixty  years  before  the  suit  h>r 
building  purposes,  the  ancestors  of  the  defendants  having  erected  thereon  a 
house  more  than  sixty  years  before  the  suit,  and  having  with  the  defendante 
resided  there  from  first  to  last,  it  was  held  that  the  Court  was  at  liberty  t« 
presume  that  the  land  was  granted  for  building  purposes,  and  that  the  grant 
was  of  a  permanent  character.(4)  A  tenancy  having  been  created  by  Jbai6u^ 
which  did  not  contain  any  words  of  inheritance,  nor  even  the  usual  wordt 
nunmui-mokurari,  and  there  not  being  anything  in  the  kabulyat  to  show  that 
the  lease  was  taken  for  building  or  residential  purposes,  and  there  having 
been  no  recognition  of  successive  transferees  of  the  land  by  the  landlord  except 
by  receipt  of  rent  from  them,  and  there  being  nothing  to  show  that  the  jmeet 
buildings  standing  on  the  land  were  erected  with  the  knowledge  of  the  landlord 
and  the  land  having  always  been  let  out  in  ijara ;  held  that  these  facts  were  not 
sufficient  to  warrant  the  inference  that  the  tenancy  was,  when  first  created, 
intended  to  be  permanent  or  was  subsequently  by  implied  agreement  converted 
into  a  permanent  one.(5)  In  a  subsequent  ca8e(6)  the  facts  of  long  posseasioa 
of  a  tenancy  by  the  tenants  and  their  ancestors  and  of  the  landlord  having  pei^ 
mitted  them  to  build  a  pucca  house,  which  had  existed  for  a  very  considerable 
time  and  which  was  added  to  by  successive  tenants,  and  of  the  tenure  having 
been  from  time  to  time  transferred  by  succession  and  purchase  in  which  the 
landlord  acquiesced,  or  of  which  he  could  not  have  been  ignorant  were  held 
sufficient  to  warrant  the  Court  in  presuming  that  the  tenancy  was  of  a  perma- 
nent nature.  W  here  a  person  claiming  to  be  the  absolute  owner  of  an  estate 
borrowed  moneys  ostensibly  to  pay  ofE  a  mortgage,  there  being  no  intermediate 
incumbrance,  it  was  held  that  the  presumption  must  be  that  his  intention  was 
to  extinguish  the  mortgage  and  not  to  keep  it  alive  ;(7)  but  in  the  case  of  a  fint 
and  second  mortgage,  and  in  the  absence  of  evidence  to  the  contrary,  it  would  be 
presumed  that  be  intended  to  keep  the  prior  charge  alive  for  his  own  benefit.(8) 
Where  a  road  has  been  for  many  years  the  boundary  between  two  properties,  and 
there  is  no  evidence  that  either  proprietor  gave  up  the  whole  of  the  land,  the 
presumption  is  that  the  land  belongs  to  both  adjoining  proprietors  half  to  one,  half 
to  the  other  up  to  the  middle  of  the  road. (9)  In  Indiathe  title  of  possession  must 
prevail,  until  a  good  title  is  shown  to  the  contrary.  (10)  A  registered  purchaser 
under  section  50  of  Act  VIII  of  1871  will  have  priority  over  an  unregistered  one. 
even  though  he  has  obtained  possession ;  but  this  doctrine  will  not  apply  where 

(1)  Forbe*  V.  .Veer  Mahomed,  li  B.  I..  R.,  218.  (7)  Mokesh  Lai  v.  UoIihmI  Bawan,  L.  R-.  M> 
20  W.  R.,  44.  I.  A.,  62,  71  (1883) ;  s.  c.  »  C.  961. 

(2)  Sunumoyu  v.  SoUtthchunder  Roy,  10  (8)  OobMUu  v .  Pmanmal,  IOC,  l«B(l»4i, 
Moo.  I.  A.,  123  (1864);  ^««»«oUo*  V.  Obkoy  11  I.  A.,  126;  ««  also  Oopol  TAmufer  v.  HtrrtJ' 
Chmier,  13  Moo.  I.  A.,  317,  318  (187(>).  Chunier,  16  C»L,  628. 

(3)  Jatadindrtt  .  Salh  v.  Setrelary  o/  StaU,  (9)  ilobaruck  Shak  v.  Toofnng,  i  V.,  a* 
30  C,  291  (1902),  «ee  notm  to  s.  34.  (1878)- 

(4)  Ounfadhw  Skiihdar  r.  Ajimvddin  ShaK  (10)  HaimunCkvttv.  Co-mur  OMnsieam.  V-f- 
8  r.,  960  (1882).  Referred  to  in  Rakhal  Dan  v.  App.,  84  (1834) ;  Ptdda  I'eMiKsnn  v.  .4w 
Dinomoyi  DM,  16  Cal.,  662  (1889):  Oniarapa  vala  Roodrapa,  P.  C.  App.,  112  (iSi*): 
r.  Subaji  Pandwanf,  16  6.,  72  (1890);  I'm*-  Bvrdacant  Rof  y.  Cktmder  Koomor,  H  iltn.  l  *- 
uadabai  V.  Ramehandfu,  18  B.,  81  (1893);  Xobin  145  (1868);  TrUvehan  Okom  v.  Kaila$  S-k,  ^ 
Mo»dvi  v.  CkoUm  MuUik,  26  C,  897  (1898).  B.   L.    R.,  298  (1869);  12  W.    R.,   17J:  Sekm 

(6)    ImailKkanv.Jnygoon  Ribtt,  4  ('.  W.  N'.,  Sktiik  v.  naidonalk  Okalak,  3  B.  L.  R.    {-K-  C). 

210  (1900) :  we  Blao  Ismail  Khan  v.  BrongUon,  312  (1869) ;  Kale*  Ckutuier  v.  Adoo  Skeiik,  »  V. 

6  C.  W.  N.,  846(1901).  R.,  «OIH\M») :   Wali  Akmad  y.  AjadUa  £***% 

(6)    Vafjurn  T.  Kedar  Satk,  6  C.  W.  N.,  868  13  A.,  637  (1891),  au  elso  Field'*  Bridcwc  -^l. 

(1901).  506. 
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the  subsequent  purchaser,  who  registers,  has  actual  notice  of  a  prior  unregistered 
purchase,  possession  itself  having  been  under  certain  circumstances  created 
as  sufficient  notice.(l)  Where  a  tenant  under  a  lease  holds  over  after  the 
expiration  of  the  lease,  it  is  presumed  that  there  is  an  implied  agreement  and  that 
he  does  so  on  the  same  terms  and  conditions  as  are  mentioned  in  the  lease,  until 
the  parties  come  to  a  fresh  settlement.  (2)  Where  a  ryot  shows  payment  of  rent 
for  any  particular  year,  the  presumption  is  that  the  rent  for  previous  years  has 
been  paid  and  satisfied,  unless  the  contrary  is  shown  by  the  landlord. (3)  S«e 
further  as  to  presumptions  in  the  case  of  possession,  the  Notes  to  section  1 10,  ante, 
and  see  Notes  to  sections  101 — 104,  "  Landlord  and  Tenawf." 

Delay  in  suing  to  enforce  rights  raises  a  presumption  unfavourable  to  the  uuntion 
person  who  makes  such  delay.  If  some  presumption  usually  arises  against  PvootAar*, 
those  who  slumber  on  their  rights  it  is  the  stronger  when  applied  to  rights  and 
subject-matter  of  which  is  in  a  constant  state  of  change,  and  the  proof  of  which 
is  rendered  more  than  usually  difficult  by  lapse  of  time.(4)  Delay  on  the  part 
of  a  suitor  may  under  particular  circumstances  be  indicative  of  a  consciousness 
on  his  part  that  what  the  opposite  party  claims  is  a  true  and  proper  amount. (5) 
No  presumption  can  be  raised  against  a  party  to  a  suit  from  his  refusal  to  with- 
draw his  case  from  the  determination  of  a  properly  constituted  Court  in  order 
to  submit  it  to  private  arbitration.  Nothing  which  passes  between  the  parties 
to  a  suit  in  any  attempt  at  arbitration  or  compromise  should  be  allowed  to  effect 
the  slightest  prejudice  to  the  merits  of  their  case,  as  it  eventually  comes  to  be 
tried  before  the  Court.(6)  The  return  to  a  writ  of  habeas  corpus  is  not  necessarily 
conclusive  and  does  not  preclude  enquiry  into  the  truth  of  the  matters  alleged 
therein.(7)  A  witness  sent  by  the  police  is  presumably  under  restraint,  and  a 
statement  made  by  such  witness  and  so  recorded  raises  suspicion  that  it  was  not 
voluntarily  made.  (8) 

In  a  partnership  suit  where  one   party  does,   but   the   other  party   doeb  Parta*r- 
not,  allege  a  specific  agreement  that  the  shares  in  the  said  partnership  were  "Mp 
unequal,  the  existing  presumption  as  to  the  equality  of  partners'   shares  casts 
the  burden  of  proof  on  those   alleging   the    agreement    who    must   therefore 

begin.(9) 

The  presumption,  generally  speaking  in  the  absence  of  any  evidence  to  the  Mortgas* 
contrary  is  that  a  person  whose  money  goes  to  satisfy  a  prior  mortgage  intends 
to  keep  alive  for  his  benefit  that  prior  mortgage.{10) 

A  child  bom  in  India  must  under  ordinary  circumstances  be  presumed  to  R«usion 
have  his  father's  religion  and  his  corresponding  civil  and  social  8tatuf>.(ll)  With 
refiard  t«  change  of  religion  it  has  been  held  that  wherein  consequence  of  the  con- 


<l)    Futloodeen  Khan  r.  Fakir  Makomtd,  5  C.  L.  R.,  M.  54  (1871). 

XVi  (1879)  ;  «n  7  C,  860  (IH81),  aod  csaea  there  («)     Mohabeer  Hingk  v.  nkufjoo  Sinth,  20  W. 

n-riewed;  and  .Varaia  ChMndrr  v.  Dalaram  Soy,  R.,  172  (1878). 

X  ('..  9»7  (1888).  (7)     In  the  matter  of  Kkatija  Bibi,  6  B.  L.  R., 

(2)  SnaratooUah  v.  Ehhediukfh,  W.  H.  (18M),  957  (1870) ;  contrm  S.  v.  Vaufhan,  5  B.  U  R., 
A(i  X,42;  Jumant  Alt  r.  ChMtUriharrt  Sakft,  418(1870);  the  writ  does  not  now  iaaue  ;  tbe 
IH  W.  R.,  185  (1871):  Tara  fkunder  r.  Ameer  High  Ck>art  haa,  however,  conferred  upon  it 
Mmtdid,  a  VC.  R.,  394  (1874);  Allab  Bibee  v.  certain  power*  of  issuing  directions  in  the 
Joogul,  36  W.  R.,  234  (1876):  «r(  hIko  Bengnl  nature  of  a  writ  of  hab«u  eorput ;  O.  Pr.  Oxie, 
Tfoancy  Act  (VIH  of  1885).  ».  491. 

(3)  aoortth  Snondarte  v.  Brmlir,  I  W.  K.,  274  (g)  R.  v.  Jwiab  Dot,  4  C.  \\.  S.,  129,  141,  142 
(IH«4);  mrtheTJrel  Singh   v.    rkoktr    Xarai»,    2  (1899). 

W.  R.,  58  (1865) :  Bnayef  Hnottin  r.  Detdar  Bux,  (9)    Jadabram  Uey  v.  HuUonm  Dty,  26  C,  281 

W.  1'..  (1864),  Act  .\,  97.  (1899). 

14)    Sham    Ckand  V.   Kifken   I'roml,   14  Moo.  (10)     .4fflar  T/iaiufcn  v.  itoy  6'olofa,  4  C.  W.  N'., 

I.  A.,  606,  6(10(1872).  769(1900). 

(.S)    jr«waniiil  Bibtc  v.  fCtikk  Hamid,  10  ii.  (II)    Afa'niMr  T.  Orde,  14 .Moo.  I.  A.,  309(1871). 
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yeraioD  of  a  person  from  one  form  of  religion  to  another,  the  question  uiaes  u 
to  the  law  to  be  applied  to  each  person,  that  question  is  to  be  determined  not  by 
ascertaining  the  law  which  was  applicable  to  such  person  prior  to  the  conveisiai 
bat  by  ascertaining  the  law  or  custom  of  the  class  to  which  such  person  attached 
himself  after  conversion  and  by  which  he  preferred  that  his  suooeesion  should 
be  govemed.(l) 

(I)    Uutini*  T.  OoHmhet,  23  B.,  S3»  (18M) ;  in  wUeh  (p.  Ml),  it  wm  *«U  thM  the  knrar  Oiwl 
had  Bot  dnwn  »  ooomt  prenimptioo. 
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Estoppel. 

TflE  sabject  of  estoppel8(l)  diifeis  from  that  of  presumptions,  which  ur.- 
partly  dealt  with  in  the  preceding  chapter,  in  the  circumstance  that  an  estoppol 
IS  a  personal  disqualification  laid  upon  a  person  peculiarly  circumstanced  from 
proving  peculiar  facts  ;  whereas  a  presumption  is  a  rule  that  particular  inferen- 
ces shall  be  drawn  from  particxilar  facts,  whoever  proves  them.(2)  An  estoppel 
is  only  a  matter  of  proof.  (3)  A  man  is  estopped  when  he  has  said,  done  or  per- 
mitted some  thing  or  act,  which  the  law  will  not  allow  him  to  gainsay.  Owing  to 
its  use  in  ancient  times  in  shutting  out  the  truth  against  reason  and  sound  policy, 
the  doctrine  of  estoppel  was  not  favoured  and  was  characterised  as  ' '  odious. ' ' 
In  modem  times  the  doctrine  has  lost  all  ground  of  odium  .ind  become  one  of 
the  most  important,  useful  and  just  factors  of  the  law.  At  the  present  day  it  is 
employed  not  to  exclude  the  truth  ;  its  whole  force  being  directed  to  preclude 
parties,  and  those  in  privity  with  them  from  unsettling  what  has  been  fittingly 
determined — a  just  principle  which  can  be  and  is  daily  administered  to  the  well- 
being  of  80ciety.(4) 

It  has  been  pointed  out  by  a  text-writer  of  the  highest  authority  on  the 
law  of  evidence(5)  that  the  Court*  formerly  through  the  phraseology  and  under 
the  garb  of  "  evidence  "  accomplished  results  which  they  now  attain  through 
a  cautious  reaching  out  of  the  principle  of  estoppel,  the  modem  extensions  of 
this  doctrine  broadening  the  law  by  a  direct  and  open  application  of  maxims  of 
justice.  At  common  law  there  were  three  lands  of  estoppel,  namely  (a)  by 
Record,  (b)  by  Deed,  and  (c)  in  pais. 

Katoppel  by  Record  is  dealt  with  by  the  I3th  and  I4th  sections  of  the  Code  ^?^">S*'  ^^ 
of  Civil  Procedure,  and  by  sections  40 — 44  of  this  Act  (v.  ante,  pp.  266-292).  *'***^ 
There  is  a  two-fold  pstoppel  arising  by  record,  that  is,  from  the  proceedings  of  the 
Courts  :  first,  in  the  record,  considered  as  a  memorial  or  entry  of  the  judgment : 
and  teeondly,  in  the  record  considered  as  a  judgment.  In  the  first  case  men- 
tioned the  record  has  conclusive  effect  upon  all  the  world.  It  imports  absolute 
verity,  not  only  against  the  parties  to  it  and  those  in  privity  with  them  but 
against  strangers  also  ;  no  one  may  produce  evidence  to  impeach  it.  Thus  no 
one  whether  party,  privy  or  stranger,  is  permitted  to  deny  the  fact  that  the 
proceedings  narrated  in  the  record  took  place,  or  the  time  when  they  purport 
to  have  taken  place,  or  that  the  parties  there  named  as  litigants  participated 
in  the  cause,  or  that  judgment  was  given  as  therein  stated  :  unless  in  a  direct 
proceeding  instituted  for  the  purpose  of  correcting  or  annulUng  the  record.(6) 

The  estoppel  of  a  record  as  a  judgment  is  of  greater  importance.  The  force 
and  effect  of  a  judgment  depend  first  upon  the  nature  of  the  proceedings  in  which 
it  was  rendered,  i.e..  upon  the  question  whether  it  was  an  action  in  rem  or  iti 

(1)  Ac  a*  to  the  Uw  of  estopigel,  Bigelow'*  (3)    Bathi  Chandra  v.  Enaytt  Mi,  SO  ('.,  23fl 
Trmtiw  on  the  Law  of  Estoppel,  Sth  Bd.  (1890):        239  (1892). 

Enrat,  and  Strode'*  Law  of  RMoppe!  (1884);  (4)     Bigelow,  nj>.  eit.,  5,  «. 

Cababe,    Prinoiplev    of    Katoppel     (1888);    and  (5)    Thayer' •  Rvidenoo    at  the  Coniiiioii  Law, 

Estoppel    by    Representation   and  Res  .Judicata  318,  cited  in  Rup  Chaitd  v.   Sarbtttcar  t'hofdn, 

in  British  India,  by  A.  Casperaz,  2nd  Ed.  (189S).  10   C.   VV.    X.,    747    (190e),    s.c.,    3    C.    I..    .)., 

Iinog  the  Tagore  I«w  Lectures,  1893.  029. 

(2)  8teph.  Introd.,  179.  (6)     BigploM,  np.  rit.,  8,  36. 
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personam  ;  (1)  and  secondly,  upon  the  forum  in  which  it  was  pronounced,  it., 
upon  the  question  whether  it  was  a  judgment  of  a  domestic  or  foreign  Court.{2) 
The  record  of  a  judgment  in  rem  is  generally  conclusive  upon  all  persons.  In 
other  cases  so  far  as  the  record  purports  to  declare  fights  and  duties,  its  material 
recitals  import  absolute  verity  between  the  parties  to  it  and  those  who  claim 
under  them.  The  estoppel  arising  from  or  fixed  by  the  fact  enrolled  constitutes 
the  estoppel  of  a  judgment.  And  to  the  question  whether  the  judgment  neces- 
sarily creates  an  estoppel,  the  general  answer  is,  yes,  if  it  results  in  res  judicata  ; 
no,  if  it  does  not.(3) 

Bst^pei  by  The  strict  technical  doctrine  of  estoppel  by  deed  cannot  be  said  to  exist 
in  India.  (4)  This  species  of  estoppel  originated  by  virtue  of  that  which  consti- 
tuted a  writing,  a  deed,  namely,  the  seal.  It  is  to  the  fact  that  the  seal  was  once 
the  mark  of  authority  and  greatness,  rather  than  to  the  fact  that  it  was  a  seal, 
or  that  (as  is  commonly  said)  its  use  was  a  solemn  act  that  is  to  be  traced  the 
origin  of  the  effect  of  the  instrument  as  matter  of  evidence.  I^ater  the  idea  gain- 
ed force  that  the  seal  itself,  besides  affording  authentication  somehow  imported 
verity  and  gave  to  the  instrument  to  which  it  was  appended  its  peculiar  efficacy.(5) 
Written  evidence  was  considered  of  a  higher  nature  than  verbal,  and  where  the 
document  was  of  a  formal  character  executed  under  seal,  it  was  regarded  as  con- 
clusive not  merely  as  to  the  interests  conveyed,  but  also  as  regards  matters  of 
recital.  The  principle  was  that  where  a  man  had  entered  into  a  solemn  engage- 
ment by  deed  under  his  hand  and  seal  as  to  certain  facts  he  should  not  be  per- 
mitted to  deny  any  matter  which  he  had  so  a88erted.(6) 

An  estoppel  by  deed  is  a  preclusion  against  the  competent  parties  to  a  valid 
sealed  contract  and  their  privies  to  deny  its  force  and  effect  by  any  evidence  of 
inferior  8olemnity.(7)  The  rule  declares  that  no  man  shall  be  permitted  to  dis- 
pute his  own  solemn  deed.  In  India,  however,  conveyancing  is  of  a  simple 
and  informal  character,(8)  and  contracts  under  seal  have  no  special  privilege 
attached  to  them,  being  treated  on  the  same  footing  as  simple  contract8.(9) 
But  while  the  technical  doctrine  has  no  application  in  this  country,  statement 
in  documents  are  as  admissions  always  evidence  against  the  parties.  And  the 
admissions  may  be  conc^tmre  if  they  work  an  estoppel,  that  is,  if  the  st-atement 
has  been  acted  ujxm  by  the  party  to  whom  it  was  made.(lO) 

The  Courts  in  England  and  America  in  recent  times  appear  inclined  to  treat 
the  estoppel  by  deed  as  resting  on  contract,  an  intelligible  basis  upon  which  a 
large  class  of  estoppel  is  arising,  namely,  that  the  parties  have  agreed  for  the  pur- 
poses of  a  particular  transaction  to  treat  certain  facts  as  true.(ll)  In  this  country 

(1)  Bigelow,  op.  eit.,  8,  36,    38;  v.  anit.    pp.  Po!look  OD  Cootract,  6tb  Ed.,  131 — 143. 
2«6-t68.  (7)     Bigelow,  of.  dt.,  380—332  :    Btumau  t. 

(2)  V.  ante,  pp.  286-268.  Tafhr,  2  A.  ft  B.,  278,  2»l. 

(3)  V.  t6.  (8)    See  obnervatioiu  o{  Paul,  J.,  in    DoiwiU 

(4)  SeeOokaUtttOopaldaitv.  Furanmal  I'nm-  v.  Kedanalh  CkMkerbiutg,  1  B.  U  R.,  728—736 
inU/iM.  10  C,  1035  (1884)  ;  Zemindar  Serimalu  (1871) ;  and  «ee  KedttiwM  CkuchrbnUg  t.  Don- 
V.  Virappa  Ckelti,  2  Had.  H.  0.  R.,  174  (1864)  :  teUe,  20W.  R.,3S3(1873);  andthed»<UaadcoB■ 
(  "  The  strict  teohnioal  doctrine  of  the  Rngliah  law  tracts  of  the  people  of  India  are  to  ba  libetally 
as  to  eatoppel  in  the  case  of  solemn  deeds  under  construed  :  Hnooman  Pramd  v.  MtuM,  Buioaei, 
seal  rests  upon  peculiar  grounds  that  have  no  6  Moo.  I.  .A.,  411  (1886);  Samlmtt  Selt  t.  ITaasi 
application  to  the  present  bonds  or  the  other  lal,  12  C,  678  (1886). 

written  inatraments  ordinarily  in    use  amongst  (9)    Raja  S^kib  v.  Bhudhu  Sinfk,  12  Moo.  (.  \, 

natives"]   Sam  Oopal  v.    £laf«tere,  I   n.  U  It.,  375(1869)  ;s.  o.,  2  B.  L.  R.,  P.  C,  111 ;  batOvyst 

0.  C,  37  (1867) ;  Param  Singh  y.  Ulji  Mai,  1  A.,  v.  Blaquiere,  I  B.  L.  B.,  0.  C,  37  (1867) ,  Tinmala 

A03(l8n);Donteae  v.   Kalarmtk  CkuektrbnUg,  v.   Pingala,    1    Had.   H.  C.    R.  312;318  (IMt) . 
7  B.  U  R.,   720(1871);   Kedantatk  Ckurkerhutty  (lO)    v.  s.  31,  aafr,  pp.  187-189.  and  JanOa  nhm 

V.  Tknuelle,  20  W.  R.,  862  (1873).  v.  Banifv  Parhearp,  9  C.  W.  N.,  ceviu  (19M). 
(B)    Bigelow,  op.  eU.,  330—332.  (11)     Bigelow,  op.  eil„  331,  note  (1),  see  far- 

(6)     Bowman  v.  Taylor,  2  A.  «  E.,  278,  291  ;  pentrr  v.  BnlUr,  8  M.  A  W.,  809,  212. 
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the  technical  doctrine  is  not  recognised  at  all.  and  a  statement  in  a  deed  or 
other  document  can  only  give  rise  to  an  estoppel  if  the  case  is  one  which  can  be 
brought  within  the  rule  as  to  estoppel  by  conduct.  In  some  cases  such  a  state- 
ment amounts  to  a  mere  admission  of  more  or  less  evidential  value  according 
to  the  circumstances,  but  not  conclusive.  In  other  cases,  namely,  those  in  which 
the  other  party  has  been  induced  to  alter  his  position  upon  the  faith  of  the  state- 
ment contained  in  the  document,  such  a  statement  will  operate  as  an  estoppel. 
In  this  view  of  the  matter  an  estoppel  arising  from  a  deed  or  other  instrument 
is  only  a  particular  application  of  that  estoppel  by  misrepresentation  or  which 
is  the  subject-matter  of  section  115  of  this  Act.  An  estoppel,  however  in  pais, 
may  arise  in  connection  with  a  deed  as  in  connection  with  any  other  instrument. 

In  the  case  of  Param  Singh  v.  Lalji  Mai  (1)  the  rule  on  this  point  was  laid 
down  as  follows  : — 

"  If  a  party  to  a  deed  is  to  be  precluded  from  questioning  his  solemn  act, 
much  injustice  would  be  wrought  in  this  country.  The  strictness  of  the  rule  of 
estoppel  has  been  in  England  relaxed.  If  it  is  to  be  used  to  promote  justice,  the 
degree  of  strictness  with  which  it  is  to  be  enforced,  must  be  proportioned  to 
the  degree  of  care  and  intelligence,  which  the  natives  of  the  country  in  practice 
bring  to  bear  upon  their  transactions.  What  is  ordinarily  known  in  these  pro- 
vinces as  a  deed,  is  an  attested  agreement  prepared  without  any  competent 
legal  advice,  and  executed  and  delivered  by  parties  who  are  unaware  of  any 
distinction  between  deeds  and  agreements.  Under  these  circumstances,  it  ap- 
pe&re  to  us  that  justice,  equity,  and  good  conscience  require  no  more  than  that  a 
party  to  such  an  instrument  should  be  precluded  from  contradicting  it  to  the  pre- 
judice  of  another  person,  when  that  other,  or  the  person  through  whom  the 
other  person  claims,  has  been  induced  to  alter  his  position  on  the  faith  of  the  instru- 
ment ;  but  where  the  question  arises  between  parties,  or  the  repiesentatives  in 
interest  of  parties,  who  at  the  time  of  the  execution  of  the  instrument,  were 
aware  of  its  intention  and  object,  and  who  have  not  been  induced  to  alter  their 
position  by  its  execution,  we  consider  that  justice  in  this  country  will  be  more 
surely  obtained  by  allowing  any  party,  whether  he  be  plaintiff  or  defendant,  to 
show  the  truth.  As  to  the  cases  in  which,  in  order  to  prevent  fraud  it  may  be 
shown  that  an  aj^arent  deed  of  sale  is  really  a  mortgage,  see  anle,  s.  92,  sub 
voc.  '  Evidence  of  Conduct '  and  authorities  there  cited.(2)  As  to  estoppel  by 
pleading  v.  ante,  pp.  351-353.(3) 

"  Estoppel  in  pais  under  the  ancient  doctrine  of  the  common  law  sprang  from  Bstoppel  in 
(i)  livery  of  seisin  ;  (ii)  entry ;  (iii)  acceptance  of  rent ;  (iv)  partition ;  (v)  accep-  "*'*" 
tance  of  an  estate.  Aside  from  the  case  of  partition  only  one  of  the  above- 
mentioned  instances  mentioned  by  Coke, — estoppel  by  acceptance  of  rent,  pre- 
vails at  the  present  day,  and  even  the  character  of  this  instance  is  widely  differ- 
ent from  what  it  was  in  his  time.  Estoppel  by  the  acceptance  of  rent  as  known 
to  C!oke  occurred  where  the  landlord  accepted  rent  from  a  tenant  who  held  over 
after  the  expiration  of  a  lease  by  deed.  Such  an  estoppel  depended  upon  the 
prior  existence  of  a  deed  ;  while  at  the  present  day  it  is  immaterial  how  the 
t«nare  arose.(4)  The  estoppel  by  partition  was  a  case  of  implied  warranty.  In 
the  case  of  a  partition  of  lands  by  writ  of  partition  between  co-tenants  the  law 
imported  a  warranty  of  the  common  title,  and  held  it  to  be  incompatible  with 
their  duty  to  each  other  for  either  to  become  demandant  in  a  suit  to  recover 

(I)     I  A..  403.  410(1877):  but  tet  m  to  thix  v.  Huul.    Pratt,    13  M.  1.  A.,  l»l,  569  (I87U): 

rue  CktnvinpTO  v.  Pulappa,  11  B..  708   (ISHT).  Krithto    Prta  r.    PuMu   Lnchan,    6  W.  K.,  388 

<S|    Bit  mito   Kafuji  t.  Stnararji,  2  B.,  331  (1866);  AiM<a*nimi  v.  Krisltia,  1  Miul.  II.C,  72 

( 1877)  i  Makaiaji  Qofol  y.  Vithal  BaUal,  7  B.,  78  (1863) ;  Daynl  Jairaj  \.  Khnlat:  Udha,  12  Bom. 

(I8«l).  H.  a.  97. 

.    (3)     And   »ee  BkugtmnaetH    /toodey   v.    Mytni  (4)     Bigrlow  op.  cU.,  AM  ;  ate  Act  IV  of  1882 

Ai«-,  II  Moo.  I.  A.,  487,  497  (1867)  ;  Aim  SMruti  (Trtusfpr  oC  Property),  h.  1 16. 

Digitized  by  LjOOQ IC 


636  ESTOPPEL. 

any  portion  of  the  land  by  a  paramount  title  and  thus  to  place  himself  in 
antagonism  to  his  co-tenants.  No  tenant  after  partition  could  set  up  an 
adverse  title  to  the  portion  of  another  for  the  purpose  of  ousting  him  from  the 
part  which  had  been  partitioned  off  to  him.(l)  In  this  country  the  question 
whether  there  is  an  estoppel  by  reason  of  partition  will  depend,  in  the  case  of  a 
partition  by  decree,  upon  the  question  whether  there  is  an  estoppel  by  judgment 
or  res  judicata  ;  (2)  and  in  the  case  of  partition  by  act  of  parties  whether  there  is 
under  the  circumstances  such  an  estoppel  by  agreement  or  by  such  conduct 
as  is  provided  for  by  section  115,  })o«t.(3)  In  addition  to  the  above  forms  of 
estoppel  in  pais  which  are  now  chiefly  of  historic  interest  only,  there  is  the 
modem  doctrine  of  estoppel  in  pais.  "  Indeed  the  estoppel  in  pais  of  the 
present  day  has  grown  up  entirely  since  the  time  of  Coke,  and  embraces  case^ 
never  contemplated  in  that  character  by  him  or  by  the  lawyers  of  even  mach 
later  times,  though  the  old  lines  are  often  visible  in  the  newer  pathways.  ' ' 

Estoppel  in  pais  according  to  the  modem  sense  of  that  term,'  has  been  said 
to  arise  firstly  (a)  from  agreement  or  contract ;  secondly  (h)  independently  of  con- 
tract, from  act  or  conduct  of  misrepresentation  which  has  induced  a  change  of  posi- 
tion in  accordance  with  the  real  or  apparent  intention  of  the  party  against  whom 
the  estoppel  is  alleged.  Estoppel  by  agreement  embraces  (a)  all  cases  in  which 
there  is  an  actual  or  virtual  undertaking  to  treat  a  fact  as  settled,  so  that  it  miut 
stand  specifically  as  af^ed  ;  and  (b)  all  cases  in  which  an  estoppel  grows  oat  of 
the  performance  of  the  contract  by  operation  of  law.  Estoppel  by  contract  do«s 
not  include  cases  of  estoppel  not  arising  by  or  by  virtue  of  the  contract  itself, 
though  arising  in  the  course  of  the  contract :  if  the  estoppel  is  not  part  of  the  con- 
tract itself  or  of  its  legal  effect  it  belongs  to  the  next  head.  While  there  can  be 
no  estoppel  by  agreement  where  the  justice  of  the  case  does  not  require  it ;  such 
an  estoppel  may  be  found  to  exist  where  there  is  an  agreement  either  express  or 
to  be  implied  from  the  conduct  of  the  parties  to,  or  the  nature  of,  the  transac- 
tion itself  which  justice  requires  should  be  enforced.  The  question  of  the  exist- 
ence of  such  an  estoppel  must  be  dealt  with  on  broad  grounds  of  legal  principle 
irrespective  of  whether  there  may  be  a  decision  in  point  or  not.  The  question 
in  each  case  is — is  there  an  agreement  on  which  an  estoppel  should  b«  justly 
founded.(4)  Sections  1)6  and  117  afford  instances  of  the  estoppel  by  agreement 
but  thev  are  not  exhaustive  of  it.(5)  As  has  been  well  said,  some  transactions 
there  are  which  are  so  obviously  based  on  a  conventional  state  of  facts  that  for 
that  very  reason  the  parties  never  in  practice  come  to  any  express  agreement. 

il)     hiw'ow  op  rit  -l<m— »ll.      In  the  cmv  oI  Ai/i,  7  B.,  272  (1883);  Kutf  CkitnJtr  ^t.  Ammmlk 

partition  in  paw  hj  convrynncp  between  t.h«  par-  Hoik,  IOC.,97  (1883) :  and  Cupeni,op.  c»t,  3M 

tie*  then  appears  to  lie  no  estoppel    apart   from  — 389;  where  these  caaea  are  cited  and  oouadered. 

recitals  nnleaa  there    is     an     express    warranty.  (3)  Of.  Onender  Ckuuier  v.    TrajrioHo  Kali   SI 

And  the  ra!e  itaeU  hat  lieen  subjected  to    some  I.  .V,  39  (1802) ;  Auaula  Baladhorys  v.  DBmnihmr 

qnali6ciition  :  il,.,  410.  MakHiid,  13  Bom.,  2A  (1888) ;  SrimaU  SaU«« 


(2)    A«  to  the   conclusiveness  of  partition-pro-  v.   Mahendn  Nalh,  -(  B.  L.  R.,  P.  C,  IS  (I8M| : 

oeedings,  sev  ilufmmtU  (hdia  v.  Bhopal,  3  A(ca  Caspersz  op.  cit.,  77,  78. 

Kep.,     137    (1868) ;  Okaun  Khan  y.   Kuttoo,  I  (4)    £»p  Ckani  v.  SartfMnr  Clnuin,  10  C. 

Agra  Bcp.,  in2  (I8«6) ;  Shivmm  v.    .Varayaa,  5  W.  X.,  747  (1906) ;  a.  c.,  3  C.  L.  J.,  029. 
B.,  27  (1880):  UlUhmaa  Dada  v.   Ramekandru  (S)    id.     Mr.  Bigdow    describes   the  estoppel 

Dado,  H  B.,  48  (1880) ;  Konnerav  v.  flumv,  6  B.,  of  tenant  and  lioenaee  of  land  a«  ao  initaaea  o< 

589  (1880);  iViVo  Ramdiandra  v.  Oovind  Ballal,  estoppel  growing  out  of  the  performaaee  of  (1m 

10    Bo.,  24  (I88fi):  Sad*  v.    Baisa,  4   B.,    37  contraetbyoperationof  law  (Bigdow  op.  ctL.  KM. 

(1879):     AtMHUt      Ralaeharya       v.     DamodMar  Mi).  The  estoppd  ofabaileeaad  other  lieenane 

Jfatmii,  13  B.,2fi,  31  (1888);  Krtskiu  BeAan  T.  is   analogous    to    that  of     landloid    aad    trm- 

BTOjtnmri   Choudkrani,    I  C,   144  ;  2  I.  A.,  283  ant    (it.,   AM,   048,  SS2).     The  a*o^A   is  ttm~ 

( 1876) ;  Rajak  of  PUapur  v.  Siltga  Oar*,  12 1.  A.,  peot  of  negotiable  instmmeata  ia  alao  an  Initiiine 

18  (1884) ;  Ventatadri  v.  /Wo  VeukayaMma,  10  of  eatoppd  by  oontracit,  hot  in  thia  fautaaas  it  aa 

M.,  16  (1886) ;  Sheit  Houein  t.  Sheik  J/tmtiui,  18  said  to  ariae  "npon  aomefaot  agreed  or  —immmA 

\V.  R.,  2«0  (1872):  Hari  .\ar,,;/a>,  v.   Oaupatmv  to  be  tnie"  (i6.,  480). 
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about  them  at  all,  and  the  estoppel  is  but  the  c&nyian  out  of  what  the  parties 
as  honest  men  must  have  intended  if  they  thought  about  the  matter  at  all  at 
the  time  they  made  their  bargain.(l)  The  parties  are  deemed  to  have  dealt 
with  one  another  on  the  basis  of  their  rights  being  regulated  by  a  conventional 
state  of  facts.  The  tenant  and  licensee  and  bailee  obtaining  possession  are 
taken  to  accept  it  upon  the  terms  that  they  will  not  dispute  the  title  of  him  who 
gave  it  to  them  and  without  whose  possession  they  would  not  have  got  it.  The 
act  of  acceptance  of  a  bill  of  exchange  amounts  to  an  undertaking  to  pay  to  the 
order  of  the  drawer.  Though  all  are  instances  of  estoppel  by  agreement,  the  pre- 
cise terms  of  the  agreement  and  therefore  of  the  estoppel  may  vary  according  to 
the  nature  of  the  particular  transaction  in  each  case.(2)  Another  instance  of 
such  an  estoppel  (which  however  has  not  been  provided  for  in  the  Act)  is  the 
estoppel  of  a  person  taking  possession  under  an  instrument  whether  a  will  or 
deed  inter  vivos.  Where  such  taking  is  in  accordance  with  a  right  which  would 
not  have  been  granted  except  upon  the  understanding  that  the  possessor  should 
not  dispute  the  title  of  him  under  whom  the  possession  was  derived  there  is  an 
estoppel.  This  oc«iurs  where  several  persons  take  limited  interests  under  the 
same  instrument.  In  that  case  a  party  cannot  say  that  the  instrument  is  valid 
so  as  to  enable  him  to  take  under  it,  but  is  invalid  as  regards  the  interests  of  those 
in  remainder  who  claim  under  the  same  in8trument.(3)  Whether  all  the  cases 
here  referred  to  under  this  head  ought  to  be  called  estoppels  is  a  matter  of  doubt. 

Secondly  :  The  next  head  which  constitutes  an  important  addition  in  recent 
times  to  the  law  of  estoppel,  embraces  the  class  of  cases  known  and  described 
as  estoppel  by  conduct  of  misrepresentation  ;  the  estoppel  arising  without 
regard  to  contract,  or  rather  the  fact  to  be  taken  as  true  not  being  necessarily  or 
ordinarily  the  subject  or  the  effect  of  contract.  This  estoppel  is  dealt  with  in 
section  115,  jtost. 

Besides  these  two  classes  the  name  of  estoppel  has  been  extended  to  a 
variety  of  cases  which  are  not  estoppels  at  all ;  in  some  of  these  cases  there  may 
perhaps  be  said  to  be  a  yutm-estoppel ;  in  others,  the  word  is  merely  used  as 
equivalent  to  "  bar ;"  in  others,  it  is  an  entire  misnomer  ;  the  free  use  of  the 
term  "estoppel''  in  such  cases  giving  rise  to  confusion  and  misapprehension  of 
the  real  legal  character  of  the  act  or  declaration  which  is  to  be  considered.  (4) 

This  Act  deals  with  the  subject  of  estoppel  in  pais  in  sections  116-117,  but 
does  not  in  terms  preserve  the  above-mentioned  distinction  between  estoppel 
by  contract  and  estoppel  by  conduct.  The  rules  contained  in  sections  116  and 
117  have  been  described  as  instances  of  the  estoppel  by  contract.  Other 
cases  which  have  been  included  under  that  designation  may  be  found  to  fall 
within  the  purview  of  section  115,  which,  however,  primarily  appears  to  refer  to 
what  has  been  described  above  as  estoppel  by  misrepresentation.  Hard  and 
fast  distinctions  are  not  easily  or  profitably  drawn  in  this  branch  of  the  law. 
Elstoppels  in  the  sense  in  which  that  term  is  used  in  English  legal  phraseology 
are  matters  of  infinite  variety  and  are  by  no  means  confined  to  the  subjects 
deah  with  in  this  Chapter  of  the  Act.(5) 

In  the  case  of  the  Ganges  Manufacturing  Co.  v.  SourujmuU(&l  Garth,  C.  J., 
said  : — "  It  has  been  further  contended  by  the  appellants,  that  sections  115 
to  117  contained  in  Chap.  VIII  of  the  Evidence  Act  lay  down  the  only  rules  of 
estoppel  which  are  now  intended  to  be  in  force  in  British  India  ;  that  those  rules 
are  treated  by  the  Act  as  rules  of  evidence  ;  and  that,  by  the  second  section  of  the 

(1)     Bmp  Chand  t.  flarbesmr  Cltandra,   10  C.  9  Q.  B.,  48. 

W.  N.,  747  (1908)  citing  with  approval  Cababe  (4)    Su  Bigelow.  op.  cit.,  4S3,  458. 

oo  Ifatoppel,  12,  21.  (S)    OanfU  Manufatturinj  Co.  t.  aonrujmuU, 

(S)     B»f  Chand  t.  8«rbencar  Clmndm,  sapra.  5  C,  669  (1880);  and  aee  Janaki  Atnmal  r.  Kama- 

(3)    Id.  DaUon  y.  rUngvaU,  I  Ch.  D.  (1897),  huliammal,  7  Mad.  H.  C.  R.,  26.1  (1873). 

440 ;  2  Ch.  D.  (1897),  86  ;  Board  v.  Board,  h.  R.  (6)     5  C.  669.  678.  679  (1880). 
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Act,  all  rules  of  evidence  are  repealed  except  those  which  the  Act  contains.  But 
if  this  argument  were  well  founded  the  consequences  would  indeed  be  serious. 
The  Courts  here  would  then  be  debarred  from  entertaining  any  questions  in  the 
nature  of  estoppel  which  did  not  come  within  the  scope  of  sections  115  to  117, 
however  important  those  questions  might  be  to  the  due  administration  of  the 
law.  The  fallacy  of  the  argument  is  in  supposing  that  all  rules  of  estoppel  ate 
also  rules  of  evidence.  The  enactment  in  section  1 15  is,  no  doubt,  in  one  sense, 
a  rule  of  evidence.  It  is  founded  upon  the  well-known  doctrine  laid  down  in 
Piclard  v.  /Sear»(l)  and  other  cases  that  where  a  man  has  made  a  representation 
to  another  of  a  particular  fact  or  state  of  circumstances,  and  has  thereby  wilfully 
induced  that  other  to  act  upon  that  representation  and  to  alter  his  own  previous 
position,  he  is  estopped  as  against  that  person  from  proving  that  the  fact  or 
state  of  circumstances  was  not  true.  In  such  a  case  the  rule  of  estoppel  becomes 
so  far  a  rule  of  evidence,  that  evidence  is  not  admissible  to  disprove  the  fact  or 
state  of  circumstances  which  was  represented  to  exist.  But  estoppels  in  the 
sense  in  which  the  term  is  used  in  English  legal  phraseology,  are  matters  of  infinite 
variety,  and  are  by  no  means  confined  to  the  subjects  which  are  dealt  with  in 
Chap.  VIII  of  the  Evidence  Act.  A  man  may  be  estopped,  not  only  from  giving 
particular  evidence  but  from  doing  acts,  or  relying  upon  any  particular  argu- 
menta  or  contention,  which  the  rules  of  equity  and  good  conscience  prevent  his 
using  as  against  his  opponent.  A  large  number  of  cases  of  this  kind  wiU  be  found 
collected  in  the  notes  to  Doe  v.  Oliver{2)  and  whatever  the  true  meaning  of 
the  second  section  of  the  Evidence  Act  may  be  as  regards  estoppels  which 
prevent  persons  from  giving  evidence,  we  are  clearly  of  opinion  that  it  does  not 
debar  the  plaintiffs  in  this  case  from  availing  themselves  of  their  present 
contention  as  against  the  defendants." 

So  parties  will  not  be  allowed  to  vary  their  cases  on  appeal  by  receding 
from  admissions  made  in  the  Court  of  first  instance  (3)  and  may  be  estopped 
from  appealing  by  reason  of  an  undertaking  that  they  would  not  do  80.(4) 
Where  a  judgment-debtor  asked  for  time  and  bound  himself  not  to  contest  the 
validity  of  a  sale  provided  he  got  time,  it  was  he'd  that  as  he  had  obtained  time 
and  the  advantage  of  a  postponement  he  was  estopped  from  saying  that  he 
was  not  bound  by  his  agreement. (5)  And  in  another  case  though  it  was  held  that 
there  was  strictly  no  estoppel  where  in  an  application  to  execute  a  decree  which 
provided  for  no  interest  the  decree-holders  put  in  a  prayer  as  to  the  award  of 
interest  and  the  judgment-debtor  accepting  his  liabiuty  to  pay  this  decretal 
debt  as  well  as  interest  obtained  from  time  to  time  adjournments  from  the 
Court  to  enable  him  to  pay  the  amount :  it  was  held  that  the  judgment-debtor  conk) 
not  at  a  later  stage  of  the  proceedings  dispute  the  item  of  interest-  and  was  bound 
to  pay  interest  from  the  date  on  which  he  admitted  his  liability  to  pay  int«rest.(6) 
Estoppels  may  also  arise  out  of  the  compromise  of  legal  claims  pendente  lite.{l) 


(1)  6A.  *E.,  46ft.  14    .Moo.    1.    A.,  303 ;  9  R.  L.  R.,    460   (1871): 

(2)  2  Smith,  L.  C,   8th  Ed.,  pp.  775  et  seq.  Anant  Oai  v.  Athbwiur  *  Co.,  1  A.,  67  (1876); 
See  C!a»per«7.  op.  cU.,  239—262.  I'raiap  ''A»«<fer  v.  Aralkoun,  8  C,  466 ;  10  C.  L 

(3)  MokirHa  Chundtr  v.  Aim  Kitkort,  16  B.  K.,  443  (1883):  Bahir  Dot  v.  xVoh'a  Ckumia, 
h.  R.,  142:  23  W.  R.,  174  (1876);  Dtmji  Ooyaji  29  C,  306  (1901).  Set  also  Pima  ».  Attcntf 
V.  aodabhar  Qodebhai,  2  Bom.  H. C.  R.,  28  (1866);  flewrol,  U  R.,  5  P.  C,  616 ;  and  Raimekm  Oot- 
Strac)/  V.  Blake,  1  M.  *  W.,  168 ;  Kidim  Chowdkry  mm  v.  Oowr  Mokun,  8  Moo.  I.  A.,  91  ;  4  W.  R^ 
V.  Bunia  Lall,  6  W.  R.,  289  (1866) ;  Doe  d.  Child  P.  C,  47  (1869) ;  where  it  wM  said  that  a  Aeertr 
V.  Roe,  1  E.  ft  B.,  279 ;  MoUchand  v.  Dadabiai,  of  an  Appellate  Court  obtained  after  a  compromiK 
II  Bom.  H.  C.  R.,  186  (1874);  Hurettmr  Moo-  and  an  agreement  not  to  proaecnte  an  appeal 
Ittrjet  V.  Rajkiiken  Mookerjee,  23  W.  R.,  251  was  an  adjodioation  obtained  with  fraud. 
(187S);  KatuiiM  Khan  y.  Shoahi  Bhootun,  8  (d)  UUam  Chatuin  v.  Kktria  .Vott,  »  C 
C.  L.  R,.  U7  (1881);  «ee  Oopal  flakv  v.    Joyram  677  (1901). 

Ttmry,  »  a  I*  R.,  402  (1861).  (6)     .Vorojoa  y.Btuji,  6  Boau  L.  R.,  417  (HIHV 

(4)  Mootukee  Ameer    v.   J/aAaraiw  Inderjeet,  (7)     Civ.  Pr.  Code,  ».  376 ;  KtilkimUf  Ulji  ». 
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Where  a  Court  has  in  fact  no  jurisdiction  to  entertain  a  suit  or  application  tlie 
consent  of  the  parties  thereto  cannot  give  it  jurisdiction.  Where  a  person  filed 
a  claim  in  execution-proceedings  in  the  Small  Cause  Court  and  thereafter  when 
such  claim  was  disallowed  brought  a  regular  suit  in  which  it  was  held  that  that 
Court  had  no  jurisdiction  to  entertain  the  claim,  it  was  also  held  that  the  plain- 
tiff was  not  estopped  from  saying  that  the  Small  Cause  Court  had  no  jurisdic- 
tion to  deal  with  the  matter  because  under  wrong  advice  he  originally  filed  a  claim 
in  that  Court.(l)  In,  however,  an  earlier  case  where  a  plaintiff  put  the  Subor- 
dinate Judge's  Court  in  motion  to  execute  a  decree  and  thus  submitted  himself 
to  the  jurisdiction  of  that  Court,  it  was  held  that  the  plaintifi  was  by  his  own  act 
estopped  from  saying  that  the  same  Court  had  not  jurisdiction  to  retrace  its  steps 
by  directing  a  refund  of  the  sum  realized  under  the  order  for  execution,  and  to 
replace  the  parties  in  the  position  which  they  occupied  before  the  irregular  exe- 
cution was  had. (2)  The  mere  fact  of  a  plaintifi  in  a  suit  for  ejectment  in  a  Civil 
Court  having  on  a  previous  occasion  applied  to  the  Revenue  Court,  for  the  eject- 
ment of  the  defendant  would  not  estop  him  from  asserting  that  the  defendant 
was  unlawfully  in  possession,  that  is,  as  a  trespasser.(3) 

Persons  will  not  be  permitted  to  take  up  inconsistent  positions. (4)  So  in 
the  case  first  cited,  which  was  a  suit  upon  a  mortgage,  the  defendant  contended 
that  the  suit  was  premature  and  the  Court  accepted  that  view.  The  plaintifi 
agam  sued  and  the  defendant  pleaded  limitation,  but  it  was  hdd  that  it  was  not 
open  to  him  to  raise  the  defence. 

Nor  will  a  party  be  permitted  to  approbate  and  reprobate  in  respect  of  the 
same  matter.  (5)  Where  a  person  allowed  execution  to  proceed  for  nearly  a  year 


Pooribai,  7  B.,  301  (1S83) ;  Kanfan  v.  Samam- 
■M,  8  M.,  482  (1886) ;  Ajrpimami  y.  Maniham,  9  M., 
193;  Ham  Suniari  r.  Kumar  DuUunamir,  11  C, 
2S0  (1S85) :  OocuUan  Bvlabdat  Co.  v.  BcoH,  10  B., 
292  (1891) ;  Ka%  Snnik  t.  SajtMoekuH  Mo- 
womdar,  2  Ind.  Jar.,  ft.  6.,  US,  122  (I8«7) ;  JDg- 
tobvtMoo  Chattetiee  t.  WattoH  *  Co.,  2  Boui^e, 
1G3  (1865);  ScuBy  v.  Lord  Dundomld,  L.  R., 
8  Ch.  D.,  ens  ;  Fryer  T.  OrMU,  h.  B.,  10  Ch- 
D.,  634 :  Hott  T.  Jau,  L.  R.,  3  Ch.  D.,  177  ; 
Saiendar  Xarain  t.  Bijai  Oohind,  2  H.  I.  A.,  181 
(1839) ;  Sri  Oajapttlki  v.  Sri  Oajajathi,  13  Hoo. 
I.  A.,  497  (1870);  Okolaub  Komtunnt  v.  Bthur 
Ctamfey,  8  Moo.  I.  A.,  447  ;  2  W.  R.,  P.  C,  47 
(1861):  Ckerakumeik  v.  Yengunat,  18  M.,  1,  7 
(1894) ;  w  to  waiver,  aee  DKarhawM  Barma  v. 
Vwnoia  Soondvrret.  6  W.  R.,  Hiau.,  30  (1866) ; 
SUmlinfaya  v.  NafaUnjaya,  4  B.,  247  (1878), 
Ja*H  Ammal  v.  KamaUU  hammal,  7  Mad.  H.  C. 
R.,  203  (1873),  abandonmeat ;  Man  Oobind  v. 
Janlm  Ram,  W.  R.,  1864,  211 ;  a«  to  agree- 
■n«nU  amira  oarnu  euriai ;  see  Sadaaiva 
PiOai  V.  Bamalinfa  PiOai,  16  B.  L.  R.,  383; 
Pitatki  V.  AUorney-Ontral,  h.  R.,  4  P.  C,  616  ; 
Skto  Qolam  t.  Bent  Protad,  6  C,  27  (1879) ;  Din- 
■OHO*  Sen  v.  OnnekMrn  Pal,  14  B.  L.  R.,  287 
(1874) ;  21  W.  R.,  310 ;  StoweU  v.  BiUinft, 
I  A.,  360  (1877) ;  Dtbi  Bat  v.  GahU  Pratad,  3  A  , 
686  (1881) ;  Samlakkan  Bai  v.  BaOUaur  Kai,  6  A., 
623  (1884) ;  it  bu  been  held  that  a  oompromiae 
which  does  not  roperaede  the  decree  ia  no  bar 
to  theenfonxnnentof  the  origiaal  decree ;  Darbka 
Vtniamma  t.  Rama  StAbaraytuhi,  1  M.,  387 
(1878) ;  Oanga  t.  Mwrli  Dhwr,  4  A.,  240  (1882). 


.Ser  Caaperaz  op.  cit.,  262—262,  where  these  oaaea 
are  diacusaed  and  CSv.  Pr.  Code,  as.  376,  267 A. 

(1)  Deno  Saa  v.  Adhor  Chuiukr,  4  C.  W.  \ 
470(1900);  3  C.W.N.,  891. 

(2)  aovind  Vaman  y.  Sakharam  Bamehandra, 
3  B.,  42  (1878),  djasentjog  from  Otiwa*  Daji  v. 
Sakharam  Bameiandra,  P.  J.,  1877,  p.  227.  See 
also  Ggan  Chnnder  v.  Dtirga  Chum,  7  C,  318  (1881), 
in  whioh  it  was  objected  that  partition  proceed- 
ings cooM  not  be  taken  in  ezecntion  of  a  decree 
and  that  the  Court  was  in  error  in  appointing  the 
Aniin  as  commiaaioner  to  effect  partition,  a.  396 
of  the  Code  referring  to  "Commiasionera"  in  the 
plural.  Pontifox,  J.,  however,  held  that  the 
order  of  the  Judge  waa  within  the  nieaoing  of  the 
aeotion  396  of  the  Code.  It  may  alao  well  be  that 
apart  from  questiona  of  juriadiotion  a  peraon  who 
has  .vsquieaoed  in  proceedings  may  be  eatopped 
from  calling  them  in  qoestion. 

(3)  Zabeda  Bibee  v.  Skfo  Ckaran,  22  A.,  38 
(1899). 

(4)  MtiMt.  ElaloonUm  v.  Khandkar  Khods., 
21  W.  B.,  374  (1874) ;  Brij  Bhookun  v.  .Vahadeo 
Dobty,  17  W.  R.,  422  (1872) ;  Dabtt  Miner  v. 
Munqw  Meah,  2  C.  L.  R.,  208  (1878) ;  SonaoUah 
v.  Imamooddeen,  24  W.  R.,  273  (1876);  StUyo. 
bhama  Dastte  v.  Krishna  Chunder,  6  C,  65  (1880). 
Where  a  defendant  allowed  without  objection  a 
purohaaer  of  a  plaintifF'a  intereat  in  the  auit  to 
aobatitute  his  name  on  the  record  he  was  estop- 
ped from  contending  that  the  auit  had  abated: 
Bir  Chandra  x.  Bkanm  Dhar,  3  B.  L.  R.,  A.  C 
214  (1869).  ' 

(5)  See   Kritio   Jndro  v.    Huromonee   IMuuv, 


Digitized  by  ^OOQIC 


640  R8TOPPBL. 

without  objection  having  twice  obtained  a  stay  of  sale  on  the  plea  that  he  would 
satisfy  the  decree  if  time  were  allowed  and  having  approbated  the  ezecution- 
proc&edings  by  payment  of  part  of  the  debt  induced  the  creditor  to  grant  time 
for  payment  of  the  balance,  he  was  held  estopped  from  saying  that  the  decree 
was  incapable  of  execution  against  him.(l)  But  in  all  cases  it  most  be  shown 
that  there  really  exists  those  conditions  which  are  the  essentials  of  an  estopped 
So  to  petition  for  the  postponement  of  a  sale  in  execution  of  a  decree  is  not  an 
intentional  causing  or  permitting  the  decree-holder  to  believe  that  the  judg- 
ment-debtor admits  that  the  decree  can  be  legaUy  executed.(2)  And  where  a 
son,  against  whom  a  suit  ought  to  have  been  instituted,  conducted  on  behalf  of 
his  mother  a  suit  wrongly  brought  against  her,  knowing  all  the  time  that  he  and 
not  the  mother  should  have  been  sued,  but  there  was  nothing  to  show  that  it 
was  by  reason  of  representation  or  any  conduct  of  the  son  that  the  plaintiff  was 
led  to  think  that  the  mother  was  the  right  person  to  be  sued,  it  was  held  that 
the  decree  in  that  suit  was  not  binding  on  the  son  and  did  not  estop  him,  in  t 
subsequent  suit  against  him,  from  contesting  the  validity  of  that  decree.(3) 

Parties  may  by  conduct  of  waiver  in  the  course  of  a  suit  preclude  themselvee 
from  asserting  the  rights  which  they  have  waived.(4)  The  plaintiff  in  a  suit 
brought  in  forma  pauperis  died,  but  in  ignorance  of  her  death  the  Coort  passed 
a  decree  in  her  favour.  The  defendant  appealed  making  respondent  to  his 
appeal  a  lady  whom  he  alleged  to  be  the  legal  representative  of  the  deceased 
plaintiff.  On  this  appeal  an  order  was  passed  by  consent  of  parties  sending  back 
the  suit  to  be  retried  on  the  merits  as  between  the  defendant  and  the  perscm 
nominated  by  him  as  plaintiff,  and  it  was  so  retried  and  a  decree  was  again 
passed  in  favour  of  the  plaintiff.  Hdd  that  it  was  not  thereafter  open  to  the 
defendant  to  object  that  there  had  been  no  enquiry  into  the  right  of  the  repre- 
sentative of  the  original  plaintiff  to  sue  as  a  pauper.  (5)  In  the  undermentioned 
case,  a  mortgagor  was  held  to  be  precluded  from  raising  the  objection  that 
the  sale  of  the  mortgaged  property  in  execution  of  the  decree  in  the  mortgage- 
suit  was  invalid  by  reason  of  the  decree  nvi  not  having  been  made  absolute, 
if  such  objection  was  not  raised  at  an  early  stage  of  the  proceedings.  (6)  There 
can  be  no  estoppel  arising  out  of  legal  proceedings  when  the  truth  of  the  matter 
appears  on  the  face  of  the  proceedings.(7)  No  estoppel  can  arise  from  ignorance 
of  law  which  both  parties  must  be  presumed  to  know.(8)  A  person  can  be 
precluded  by  his  conduct  from  objecting  to  an  irregularity  in  procedure  which 
lie  himself  invite8.(9) 

Generally  as  to  admissions  made  in  the  course  of  judicial  proceedings,  see 
note  below.(iO) 

1..    R.,    1  I.  A.,  84,  88  (1873);     Knp  Chand   ».  Uaklab  r.  Ledawnd  Singk,  7    0.,  SU;  BC.   U 

Sarbumr    Chandra,    10   C.  W.  N.,    747  <I90«).  R..  898  (1881). 

«.<?.,  3  C.  1-  J.,  «2fl.  •'  It  u  aaound  principle  of  I»w  (S)     .lf<i»««   Dot  v.  SiUomml,  «  C.  W .  N.,  «» 

that  M  between  the  same  litigants  a  defendant  (1890). 

cannot  defeat  the  claim  of  the  plaintiff  by  a   plea  (4)    JanaH  Ammal  v.  Kamnlalhimtmml,  7   Mad. 

negativing    a   contention  auccewifnUy    advanced  H.  C.  K.,  263  (1873). 

by  him  in  a  former  suit,  if  he  thereby  approbates  («)     AlAnr  Hiuain  v.    Alia  Bibi.  26  A.,  1S7 

and  reprobates."     Varajlal  Salot  v.  Bkaiji  Na-  (1002). 

gardaa,  6  Bom.  L.  R.,  1103  (1004).     See  Coventry  (0)    Oumndra  Promd  v.  Baifnmtlk  Bitifk,  SI  C, 

V.  TuUhi  Perihad,  31  C,  822    (1004).  370  (1903). 

(1)    Coventry    v.  Tulthi  Perthad,  31  C,    822  (7)     Tan  Lai  r.  aarobar  Sintk,  4.  C.   V.  S.. 


(1904). 


533  (1809). 


(2)    Mina    Kmunri  v.  Juggul  Setani,  10  C,  (8)    OitruUntatwami  v.  KamalakAmamma,  IS 

196  (1883) ;  ».c.,  I-.  B.,  10 1.  A.,  119 ;  13  C.  I-  B..  M.,  68  (1894). 

386 ;    see   JfwMt.  Oodey  v.  Mtunmut  Ladoo,  13  (9)    Timmana  r.  PtUoUiala,  2  Bom.  L.  R,  M 

Moa  I.  A.,    685   (1870);  Weiiwm  v.  Liddiard,  12  (1899). 

Q.  6.,  926.     Sm   also  as   to   petitions  for  post-  (10)    Tweedie  v.    Poomo  Okmrndtr,   8   W.  JL, 

pnnement:   Oirdhan  Singh   v.    H«r<feo    Karain,  126    (1867);    Cita  Sa*  v.  Jevanm  aau,t   Il»* 


:t    1.  A..  230  (1876);  distioguisbed  in     Thatoor       H.  C.  R..  31  (1864):  VaOabk  Bkwim  v.  Amm,  • 
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The  law  of  estoppel  tn  pais  by  niiarepresentation  "  received  in  England  its 
distinctive  enunciation  and  form  with  the  leading  case  of  Pickard  v.  Sear8,(l) 
a  case  which  bears  much  the  same  relation  to  this  part  of  the  law  of  estoppel,  as 
that  of  the  Duchess  of  King8ton(2)  does  to  estoppel  by  record.  The  doctrine 
had  indeed  been  foreshadowed  and  applied  in  a  few  of  the  earlier  cases  ;(S)  but 
Piekard  v.  Seart  was  the  case  in  which  the  doctrine  of  the  Court  of  Chancery 
was  finally  adopted.  "(4)  "  Prior  to  the  passing  of  this  Act  in  1872,  the 
doctrine  of  estoppel  by  representation  was  enunciated  in  various  forms  by  the 
Indian  Courts  and  generally  in  a  manner  hostile  to  its  technicality.  "(5)  Since 
that  date,  the  following  sections  have  been  interpreted  by  many  Induin  deci- 
sions which  will  be  found  collected  in  the  notes  thereto.  The  Privy  Council 
have  moreover  given  a  full  exposition  of  the  law  as  enacted  by  section  115,  in 
the  case  of  Sarat  Chunder  Dey  v.  Q<ypal  Chunder  Laha,{%)  which  is  to  be  regarded 
as  the  leading  authority  in  this  country  on  the  subject  of  estoppel  by  misrepre- 
sentation. 

The  boundary  line  between  estoppel  and  breach  of  contract  is  often  apt  to 
be  obscured,  but  must  not  be  confounded.  For  one  and  the  same  false  statement 
may  well  be  a  deceit  and  a  breach  of  contract  and  capable  of  operating  by 
estoppel.  These  possible  qualities  of  a  false  representation  are  not  mutually 
exclusive.  (7)  A  false  representation  must  operate  in  one  of  four  ways  if  it  is  to 
produce  any  legal  consequences  : — (a)  It  may  be  a  term  in  a  contract  in  which 
case  its  falsity  will,  according  to  circamstances,  either  render  the  contract  void- 
able or  render  the  person  making  the  representation  liable  either  to  damages 
or  to  a  decree,  that  he  or  his  representatives  shall  give  efEect  to  the  representa- 
tion. The  common  case  of  a  warranty  is  an  instance  of  a  representation  form- 
ing part  of  a  contract.  (&)  It  may  operate  as  an  estojsTve^  preventing  the  per- 
son making  the  representation  from  denying  its  truth,  as  against  persons  whose 
conduct  has  been  infiaenced  by  it.  (c)  It  may  aSord  a  cause  of  action  in  tort 
for  deceit,  {d)  It  may  amoimt  to  a  criminal  offence.  A  false  pretence  by  which 
money  is  obtained  is  an  instance  of  a  representation  amounting  to  a  crime.(8) 
In  the  first  and  third  instances  the  representation  gives  rise  to  a  cause  of 
action ;  in  the  fourth,  it  produces  grounds  for  the  institution  of  criminal  proceed- 
ings. An  estoppel,  however,  is  only  a  rule  of  evidence  which  precludes  a  person 
from  denying  the  truth  of  some  statement  previously  made  by  himself  or  the 
conventional  statement  of  facts  upon  the  basis  of  which  an  agreement  has  been 


Rom.  H.  C.  B.,  65  (1872).    See  Cupersz,  op.  cit.,  the  law.  The  principle  waa  atated  more  broadly 

Ch.  XI,  where  the  aubjeot  ia  diaoiuaed,  the  conoln.  by  LotA  DenmiM  in  Oregg  v.  WelU,  10  A.  &  E., 

•iveneaa  or  otherwise  of  saoh  admiasioiia  being  90,    97    (1839);  both  caaea   were    followed    tj 

treated  aa  referable  to  the  general  rule  of  estoppel  frteman  v.  Cooke,  2  Ex.  R.,  664  (1848). 

by  oondact  which  ia  explained  in  the  notes  here-  (2)    ▼.  anit,  a.  40. 

in  to  a.  tl6,  po<(.  Aa  to  eetoppel  by  pleading,  aee  (3)    Heane  r.   Bogat,  9  B.  &  C,  677,  S86  (1839)$ 

OiaomoMy  Dab/a  v.  Doorgri  Perthad,  i2  B.  I..  K,  (Trace*  t.  Keg,  3  B.  &  Ad.,  318  n.  (1832).    Be* 

274,    276    (1873);    Luehmun   Ckundar    v.    Kali  ren.arka  of  Erie,  C.  J.,  in  WhiU  v.  Qretnitk,  U 

"»«rfi,  19  W.  R.,  292,  297  (1873).  C.  B.  N.  S.,  229  (1861). 

(1)    6A.ftE.,    469(1837).     ["But  the  rale  of  (4)    Bigelow,  o}>.  «»(..  668. 

law  ia  clear  that  where  one  by  his  vordii  or  conduot  (6)    Caapersz,  op.  aU,  41,  42. 

witfnUy  oaoaea  another  to  believe  the  existeaoa  of  (0)    L.  B.,  19 1.  A.,  403 ;    296  (1892). 

a  certain  atate  of  things,  aa  indnoee  him  to  act  on  (7)    Pollock  on  Contract,  6th  Ed.,  606 — 606. 

that  belisf  ao  aa  to  alter  hia  own  preriooa    poai-  (8)    See    Alier»o»   v.      iladditon,    L.    B.,    6 

tion,    the    former  ia  concluded  from     averring  Exoh.     D.,     293,    296 :    a  representation  wbieh 

xgainat  the  latter  a  different  state  of  things  aa  inflaenoea  the  conduct  of  a  person  to  whom  it  ia 

ezJatiBg  at  the  aame  time."  per  I^ord  Denman,  made  is  not  legally  enforceable  against  the  par- 

C.  J.]  It  will  be  observed  from  the   remarks  in  *on   who  makes  it  onleaa  it   operates  either  as  » 

the  text  that  the  caaea  anterior  to  1837  will  be  oontraot  or  aa  an  estoppel. 
«(' little   praotioal  aaaistanoe  on  this  branch  of 

W,L«  41 
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entered  into.  An  acti<m  cannot  be  founded  upon  an  estoppel  which  is  only 
important  as  being  one  step  in  the  progress  towards  relief  on  the  hypothesis  th^ 
the  aefendant  is  estopped  from  denying  the  truth  of  something  which  he  has  said. 
One  party  is  assisted  to  relief  owing  to  his  opponent  being  estopped  from  denying 
the  truth  of  something  which  he  has  said  or  done.  In  such  a  case  the  estoppel 
fills  up  a  gap  in  the  evidence  and  by  preventing  either  plaintifi  or  defendant  farom 
disputing  a  partictilar  fact'  alleged,  becomes  effective  either  by  furthering  the 
action  to  a  successful  issue  or  by  annihilating  and  destroying  it.  Estoppel  is 
effective  where  an  action  must  succeed  or  fail  if  the  defendant  or  plaintiff  is  pre- 
vented from  disputing  a  particular  fact  alleged  ;  for  example,  if  an  assign  of  A 
sues  A' 8  trustee  to  recover  the  fund  assigned,  and  the  trustee  is  prevented  from 
denying  its  existence  in  his  hands.  Or,  in  the  converse  case,  an  estoppel  may 
be  a  defence  ;  as  if  a  joint  stock  company  were  to  sue  a  share-holder  for  calls 
and  they  were  estopped  from  denying  that  the  shares  were  paid  up,  their  action 
would  faU.(I) 

Referring  again  to  the  classification  of  estoppels  under  En^ish  and  Ameri~ 
can  law,  it  will  be  observed  that  the  only  classes  to  which  the  Act  expressly  or 
impliedly  refers,  are  the  estoppel  by  record  or  judgment  (sections  40 — 44),  and 
the  estoppel  in  pais  in  its  modem  forms  of  estoppel  by  conduct  and  agreement  or 
contract  (sections  115 — 117).  These  latter  sections  do  not  enact  anything 
different  from  the  law  of  En^and  on  their  subject-matter,(2)  and  moreover,  are 
not,  as  already  observed,  e^iaustive  of  the  law  of  estoppel.  (3)  It  is  not  here 
possible  to  enumerate  aU  the  cases  in  which  effect  has  been  given  to  estoppels 
in  English  Courts  nor  to  minutely  classify  a  branch  of  the  law  which  is  not  only 
of  recent  but  of  actual  present  growth.  As  cases  of  difficulty  from  time  to  time 
arise  for  determination,  recourse  must  be  had  to  the  large  body  of  decisions  which 
exists  on  this  subject  in  England  and  America,  as  also  in  this  country,  some  of 
which  will  be  found  collected  in  the  notes  to  the  following  sections. 

■•tcppei.  115.      When  one  person  has,  by  his  declaration,  act  or 

omission,  intentionally  caused  or  permitted  another  person 
to  believe  a  thing  to  be  true  and  to  act  upon  such  belief, 
neither  he  nor  his  representative  shall  be  allowed,  in  any  suit 
or  proceeding  between  himself  and  such  person  or  his  repre- 
sentative, to  deny  the  truth  of  that  thing. 

lUustratUm. 

A  intaotionally  and  faliely  leacU  B  to  balieve  that  certain  land  belooga  to  A.  and  Ihwbj 
Indoees  B  to  bay  and  pay  for  it 

The  land  afierwardu  becomes  the  property  of  A,  and  A  seeln  to  set  aside  the  sale  on  tt* 
KTonnd  that,  at  the  time  of,  the  sale,  he  had  no  title.  He  mnst  not  be  allowed  t«  prow  Ms 
waDtoftitI«.(4) 

Principle. — The  principle  upon  which  the  rule  of  estoppel  rests  is,  that  it 
would  be  most  inequitable  and  unjust  that  if  one  person  by  a  representation 

(1)  Low  V.  Bouverie,  U  R.,  3  Ch.,82(18»l) ;  864  (1883);  Act  IV  oC  1882,  s.  43;  and  eaMe 
M<  Caaperas,  0)>.  eil.,  4,  28— 30.  cited  poai  in  notes  to  paragraph  "/>6cfamt>M,  ^tl 

(2)  See  SonU  Ohumler  V.  Oopal  Chtmder,  l»  I.  Omi*rio»."  When  a  penon  harii^  a  lonitMi 
A.,  203;  20  C,  296  (1902);  the  Indian  leading  interest,  namely,  ssub-lcaar,  granted  a  pcipetva 
case  on  the  anbjecU  of  Estoppel.  lease  and  aasrwarda  acquired   the   pnpiieiMtj 

<S)    Ganga  Maumfaetunng  Co.  ▼.  SounjmuU,  right,  he  waa  held  estopped  from  aiqmt^  tke 

6  C,  669  (1880) ;  Bup  Cktnd  t.  /iartunar  Chan-  perpetual  lease  :  A«r*  CkaaM  v.  Jmmti  Ptrmd 

*ii,  10  a  W.  N.,  747  (1906),  s.e.,  3  0.  L.  J.,  629.  I  N.-W.  P.  Rep.,  166w    See  Sgei  Ammr  ».  Btmm 

(4)    See  AaAsy  Ul  r.  Maiietk  Priuai,  7  A.,  BingK  SO  W.  R.,  S91  (1873). 
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made,  or  by  conduct  amounting  to  a  representation,  has  induced  another  to  act 
as  he  would  not  otherwise  have  4one,  the  person  who  made  the  representation 
should  be  allowed  to  deny  or  repudiate  the  effect  of  his  former  statement  to  the 
loss  and  injury  of  the  person  who  acted  on  it.(l) 

88.  116, 117  (BitcppM  vif  ttiumt.  lietnut,  aaetptor,  baiU*.) 

Bifcelow's  Treatise  on  the  Law  of  Bstoppel,  5th  Ed.,  1890;  Everest  and  Strode's  Law  of 
Bstoppol  (1884) ;  Cababe,  Principles  of  Bstoppel  (1888) ;  Estoppel  by  Kepresentation  and  B«* 
fndieata  in  British  India,  by  A.  Oaspersi,  i2nd  Ed.  (1896).  Sn  also  general  text-books  on 
Bridence  md  «oe.    "  Estoppel." 

OOMHBNTABT. 

A  general  classification  of  estoppels  and  a  short  account  of  their  position  S»S8onf  ^* 
in  the  law  of  evidence  has  been  given  in  the  Introduction  to  this  Chapter  to  which 
reference  should,  if  necessary,  be  made.  In  dealing  with  this  and  the  following 
sections,  it  is  to  be  remembered,  firttly,  that  they  are  not  exhaustive  of  the  law 
of  estoppel  since  all  rules  of  estoppel  are  not  also  rules  of  evidence  ;(2)  secondly, 
that  neither  this,(3)  nor,  it  may  be  added,  the  following  sections  enact  as  law 
in  India  anything  different  from  the  law  of  England  on  the  subject  of  estoppel. 
Cases  of  estoppel  may  therefore  arise  which  are  not  within  the  purview  of  these 
sections  at  idl,  and  those  which  are  within  such  purview  will  (in  the  absence  of 
an  authoritative  ruling  of  the  Courts  of  this  country)  be  determinable  upon  the 
principles  which  regulate  English  Courts,  and  which  are  to  be  found  embodied 
in  En^^ish  decisions.(4) 

This  section  deals  with  estoppel  by  "representation,"  or  "misrepre- 
sentation," that  term  including  both  express  and  implied  statements.  It 
may  be  described  as  estoppel  by  "misrepresentation,  for  though  in  strict 
legal  theory  the  proposition  that  the  representation  must  be  untrue  is  probably 
not  essential  and  the  person  is  none  the  less  bound  to  admit  a  fact  because  it  is 
true :  still  in  practice  the  doctrine  only  obtains  legal  significance  when  there  has 
been  a  misleading  or  in  other  words  when  the  admission  exacted  from  A  by 
leaaon  of  his  conduct,  is  of  facts  which  are  not  capable  of  actual  proof. (5)  It  is 
not  necessary  that  there  should  be  an  express  statement ;  whatever  word, 
action,  or  conduct  conveys  a  clear  impression  as  of  a  fact  is  embraced  in  the 
term.  Indeed  the  term  practically  includes  silence  in  certain  cases,  for  silence 
where  one  is  bound  to  speak  is  ordinarily  equivalent  to  an  admission  of  the 
iact.(6)  And  so  the  section  speaks  not  only  of  declarations  but  also  of  acts  and 
omissions.  As  it  is  immaterial  in  what  form  the  representation  is  made,  so  it  be 
a  representation,  so  abo  is  it  immaterial  to  know  what  the  motive  or  the  state  of 
knovMge  is  of  the  party  making  the  representation.  The  main  determining 
element  in  every  case  is  not  the  motive  or  the  state  of  knowledge  of  the  party 
estopped,  but  the  effect  of  his  representation  or  conduct  as  having  induced 
Another  to  act  on  the  faith  of  such  representation  or  conduct.(7)     The  principle 

(1)  Saral  Chundtr  y.  Onjxil  Chundar,  19  I.  (4)  American  decidona,  thoogh  not  of  oonne 
JL,  203,  21fi,  216  (1892) :  ace  CiUteti  Bank  v.  rirat  of  aothority  may,  in  ao  far  as  Amerioon  law  is 
Natiomil  Btitk,  L.  U.,  6  E.  *  I.  A.,  362,  360.  founded  upon  En«^  law,  also  be  referred  to  as 

(2)  Oangts  Mmmfttehtri»t  Co.  t.  BovrvJTfOiU,  aids  to  determination  upon  thin  or  other  qae«- 
i  C,  663  (1880);  t.  atUe,  p.  637.  tiona  of  evidenoe.     8te  Preface. 

(3)  8aml  Cktinitr  T.  Oojnl  C&wider,  19 1.   A.,  (6)    Cababe'a  Ertoppel,  60. 

SOS,  216,  (1802) ;  s.e..  20  C,  296    ['•  The  learned  (•)    liigelow,    op.   eU.,  VtO ;  Can  v.    lotukm 

Counsel  who    argued  the    proaent  case  on  either  Jly.  Co.,  L.  R.,  10  C.  P.,  307, 316,  817. 

aide  were  agretd  that  the  terma    of   the    Indian  (7)    Saral  Cktmitr  v.  Oopal     CMatder,  19   1. 

Eridence  Act  did  not  enact  aa  law  in  India  any-  A.,   203,   21S    (1892).     As   to  mistake   of  law, 

thing    different    from   the    law    in   England  on  aee  Kuverji  v.  Baiai,  19  B.,  374  (1891),  and  mv- 

tbe    snbject    of    estoppel,    and    their  Loidshipa  take  of  faot,  l/alk»bimi  r.  Mttlciand,  8  Bom.   h, 

•Btiraiy  mdapt  that  viow.*']  R.,  S36  (1901). 
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upon  which  fche  rule  rests  is  fchat  the  situation  of  the  one  patty  having  beat 
changed  by  the  representation,  the  person  who  made  the  latter  shall  not  be 
permitted  to  disaffirm  the  statement  which  has  induced  such  change.(l)  Three 
things  only  are  necessary  in  order  to  bring  a  case  within  the  scope  of  this 
section  : — (a)  there  must  have  been  a  "  representation  "(2)  which  amounts  to 
an  intentional  causing  or  permitting  belief  in  another ;  (6)  there  must  have  been 
belief  on  the  part  of  that  other  ;  and  (c)  there  must  have  been  action  arising  out 
of  that  belief.  When  these  facts  are  shown,  an  estoppel  arises  which  consists  in 
holding  for  truth  the  representation  acted  upon  when  the  person  who  made  it  or 
his  privies  seek  to  deny  its  truth  and  to  deprive  the  party  who  has  acted  upon  it  of 
the  benefit  obtained.(3)  Assuming  that  all  the  conditions  neceseary  to  effect  an 
estoppel  are  not  fulfilled,  a  representation  may  still  operate  as  an  admission— 
that  is,  a  statement  which  suggests  any  inference  as  to  any  fact  in  issue  or 
relevant  fact  and  may  be  evidence,  though  not  conclusive,  against  the  partj 
who  has  made  it. (4)  The  doctrine  of  estoppel  cannot  be  appUed  to  an  Act  of  the 
Legislature,  and  it  is  not  competent  to  parties  to  a  contract  to  estop  themselvn 
or  anybody  else  in  the  face  of  such  an  Act.  So  in  the  face  of  a  clear  legislative 
enactment  like  the  fourth  section  of  the  Indian  Companies  Act,  the  law 
recognises  no  estoppel  as  between  parties  who  are  in  pari  ddicto  as  the  parties 
in  the  case  cited  below  were  held  to  be,  and  the  defendants  were  not  estopped 
from  setting  up  the  plea  of  illegality.  (6)  It  is  an  absolutely  fundamental  limit- 
ation on  the  application  of  the  doctrine  of  estoppel  that  it  cannot  be  applied 
with  the  object  or  reSult  of  altering  the  law  of  the  land'  The  law  for 
instance  imposes  fetters  upon  the  capacity  of  certain  persons  to  incur  legal 
obligations  and  particularly  upon  their  contractual  capacity.  It  invalidates 
and  renders  null  and  void  certain  transactions,  on  the  ground  that  they  are 
illegal.  It  attaches  certain  incidents  to  property,  as,  for  instance,  by  prescrib 
ing  the  mode  in  which  it  shall  be  transferred.  This  general  law  is  in  no  way 
altered  by  the  doctrine  of  estoppel.  It  is  not  allowed  to  enlarge  the  status  or 
capacity  of  parties,  nor  to  be  a  cloak  for  illegality  :  nor  to  alter  the  incidents 
of  property.  The  admission  exacted  must  always  be  of  something  which  can 
legally  be  done  by  the  party  from  whom  it  is  ezacted.(6)  Estoppel,  like 
acquiescence,  is  not  a  question  of  fact  but  of  legal  inference  from  the  facte 
found.{7) 
©«•  parcon.  ^  party  may  himself  make  the  representation  or  it  may  be  made  by  him 

through  the  agency  of  some  other  person  by  whose  acts  he  is  bound.  In  the 
first  case  there  is  no  difficulty  except  when  the  representation  is  made  by  persons 
under  a  disability  to  contract.  (8) 

It  has  been  held  by  the  Bombay  High  Court  (9)  that  an  infant  is  not 
excepted  by  the  terms  of  this  section  and  by  the  Calcutta  EUgh  Court  (Maclean, 


(1)  Sana    Ckmider  v.  Oopal  Ckvnder,  sapn:  (S)  Cabab«'«  Estoppel,  123,  124. 

Bigelow,    op.  eit.,  4o3  ;    Citum  Bank   v.    Fir»t  (7)    Naning  Vtu  ▼.  iZoMmaiiMat,  6  Booi.   L, 

SttUonal   Bank,    L.   R.,    6    E.    &     I.    A.,    3S2,  R.,  440  (1904) ;     s.  e.,  28  B.,  44a     "Th..   que*- 

360.  tion  of  ntopp<!l  is  a  mixed    qae«ti<m  of  lav  and 

(2)  In  Bahadur  Singh  v.  Mohar  StTtgh,  24  A.,  fact.  Sofindai  Harjivandat  v.  Kara  JeM»t, 
94,  107  (1901),  the  Privy  Council  held  that  there  8  Bom.  L.  R.,  808  (1004). 

was  DO  evidence  of  any  representation  on  which  (8)    See  Bigelow,  op.  dt.,  699 — 607,  where  the 

to  found  an  estoppel.  qnestion  of  ti>e  estoppel  of  parties  nnder  dnabitty 

(3)  Bigelow,  op.   eit.,  667.  is  discussed.     A  man  oannot   set  np  the  iaos^ 

(4)  T.  ante,  ss.  17 — 23,  31.  See  Yashmnt  city  of  the  party  with  whom  he  has  ocottaoted 
PvtUt  V.  Badhaboi,  14  B.,  312  (1889)  I'andit  inborof  an  action  by  that  party  for  breach  of  ths 
Banuman  r.  Mufti  AuaduUak,  7  N..W.  P.,  146  contraot.  Legal  disability  as  e.;.,  in  th:  case  of 
(1875).  an   infant  is   a  defence   personal  to  him  who  is 

(6)    Madnu  Hindu  Mutual  Fund  t.    Ragava  under  it  and  cannot  be  made  use  irf  by  another. 

VktUi,  19  M.,  200,  207,  208  (1895) ;  see  Jogini  Bigelow,  op.  eit.,  466. 

Mohan  T.  Bhool  Nath,  81  C.  146  (1903).  (0)    Oanuh  Uia  t.  Bapit,  SI  B..  198  (1895). 
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C.  J.,  and  Prinsep,  J.)  (1)  that  the  term  "  person  "  in  this  section  is  amply 
satisfied  by  holding  it  fo  apply  to  one  who  is  of  full  age  and  competent  to  con- 
tract, and  that  this  section  has  no  application  to  the  case  of  a  minor.  The  judg- 
ment of  Ameer  Ali,  J.,  in  the  same  case  proceeded  on  the  ground  not  that  the 
section  was  inapplicable  because  it  did  not  refer  to  the  case  of  a  minor  at  all, 
hot  that  when  the  law  of  contract  declared  that  an  infant  should  not  be  liable 
upon  a  contract  or  in  respect  of  a  fraud  in  connection  with  a  contract,  he  cannot 
be  made  liable  upon  the  same  contract  by  means  of  an  estoppel  imder  this 
section ;  in  other  words,  that,  as  already  stated,  the  general  law  cannot  be  altered 
by  estoppel.(2)  Upon  an  appeal  in  the  latter  case  to  the  Privy  Council  their 
Lordships  said  :  ' '  The  Courts  below  seem  to  have  decided  that  this  section  does 
not  apply  to  infants  :  but  their  Lordships  do  not  think  it  necessary  to  deal  with 
that  question  now. "(3)  It  may  be  that  the  judgments  of  the  majority  of  the 
High  Court  should  be  read  as  applicable  simply  to  cases  such  as  that  which  was 
before  it,  but  if  not,  it  is  respectfully  submitted  in  this,  as  it  was  in  the  earlier 
editions  of  this  work,  that  the  broad  assertion  that  the  doctrine  of  estoppel  in 
pou  has  no  application  whatever  to  infants,  is  incorrect.(4)  The  position  would 
appear  to  be  this,  that  the  law  relating  to  estoppel  must  be  read  together  with, 
and  subject  to,  otiier  laws  in  force,  such  as  those  relating  to  contract  and  transfer 
of  property,  and  that  where  such  laws  declare  an  infant  to  be  free  of  liability  in 
respect  of  a  particular  transaction,  he  cannot  be  made  liable  by  virtue  of  an 
estoppel,  for  an  estoppel  cannot  alter  the  law,  but  that  in  other  cases  an  infant 
may  be  estopped.  An  infant  is  not  liable  upon  a  contract  nor  for  a  wrong 
arising  out  of,  or  immediately  connected  with  his  contract,  such  as  a  fraudulent 
representation  at  the  time  of  making  the  contract  that  he  is  of  full  age. (5)  A 
person  under  disability  cannot  do  by  an  act  in  pais  what  he  cannot  do 
by  deed.(6)  He  cannot  by  his  own  act  enlarge  his  legal  capacity  to  contract  or  to 
convey.  He  cannot  be  made  liable  upon  a  contract  by  means  of  an  estoppel 
under  this  section,  if  it  be  elsewhere  declared  that  he  shall  not  be  liable  upon  a 
contract.  To  say  that  by  acts  in  'pais  that  could  be  done  in  effect  which  could 
not  be  done  by  deed  would  be  practically  to  dispense  with  all  the  limitations  the 
law  has  imposed  on  the  capacity  to  contract.^?)  So  if  a  person  sue  an  infant 
upon  a  contract,  such  contract  having  been  entered  into  on  the  faith  of  a 
representation  by  the  infant  that  he  was  of  full  age,  the  infant  will  not  be 
estopped  from  pleading  his  minority  in  answer  to  a  claim  to  fix  him  with 
personal  liability  to  a  money-decree  notwithstanding  his  fraudulent  repreeen- 
tation.(8)  But  though  this  section  may  not  apply,  the  Court  may,  in  other 
cases,  acting  on  well -recognised  principles  of  equity,  relieve  against  an 
infant's  fraud.  An  infant  wUl  not  be  permitted  to  take  advantage  of  his  own 
fraud,  and  he  will  be  estopped   in  answer  to  such  equity  from  pleading  his 


(1)     BroKmo  DuU  T.  V^ttrmodaM  Okmk,  26  C,  not  operating  an  mi  estoppel;  Bigelow,  op.  cU., 

388    (1898);  Idmenting    from    Ganeth    Lata    v.  604,  605;  Johtum  v.  Pye,  8id.,  258;  Barilett  v. 

Aip*,  21  B.,  198(18051.  WelU,  1    B.  &  8.,    836.     The  Livtrpool  AdtlpM 

(I)    ib.,  at  p.  394.  Loa»  Astociation  t.  FairhurtI,  9  Ex.,  422  (1854). 

(3)  ifohin  Bibtt.  v.  Dhormoda*  Ghott,  30  C,  -See  a*  to  infanta,  atatenient  of  account,  HtHgUj/ 
539, 545  (1903) :  7  C.  W.  X..  441  ;  6  Boni.  U  R.,  v.  UoU,  4  C.  ft  P.,  Il>4  :  and  diaproof  of  aUegation 
421  (nfrrrcd  to  with  reference  to  x.  41  of  the  that  good*  anpplied  were  neceaaariea  ;  Bamu  ti 
Specilic  Relief  Act  in  VaUanm  v.  I  inafak,  28  B.,  Co.  v.  Toje,  13  Q.  B.  D.,  410 ;  Jokiuitnu  v.  Jfarl-a, 
181  (1903)1.  19  Q.  B.  v.,  509;  Rydrr  v.     Hombuttt  U  R.,    3 

(4)  Stc  Bigelow,  op.  eil.,  599—607,  where  the  Ex.,  90  dissented  from. 

quntion  of  the  e«top|iet  of  parties  under  disabi-  (6)     lirohmo  Dvtt  v.  Dkuntodam    Okotk,  26  C, 

litjr  is  diacusaed.  9  C.  W.  X.,  clxxi,  ccxxTiii.  :W8,  391  (180H). 

(5)  Pollock  on  contract,    etb  Ed.,  52,  72,  and  (7)     Bigelow,  op.  ri(.,  600. 
there  cited.     It  is  dear  that  an  action  can-  (8)     /Manihw)     v.   KntiKkuruitt   Q'om,  1  C.  W. 


■ot  be  maintained  on  a  rontract  made  with  an  N.,  270  (ISOO);  Hnd  ctt'wn  there  cited;  a.  c, 
iaiant  for  fabely  representing  himself  to  lie  of  age  24  C,  265.  Explained  in  Sreemuty  Hohun 
at    t*e    time;  the    reprewntation    in  such  case        Bihi  v.  HaraU  Chvndfr,  2  C.  W.V.,  IfUlfW). 
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minoiity.(l)  Though  a  decree  for  personal  pajmient  on  the  contract,  express  or 
implied  in  a  mortgage,  cannot  be  made  against  an  infant,  however  fraad<Uent  be 
might  be,  the  liability  of  a  fraudulent  infant  to  a  decree  for  sale  or  forecloiiiie 
is,  It  has  been  held,  a  different  thing.  So  where  an  infant  by  fraudulent  mis- 
representation as  to  his  age  induced  the  plaintiff  to  advance  him  money  on  the 
security  of  a  mortgage,  it  was  held  that  the  plaintiff  was  entitled  to  a  mortgage- 
decree  for  the  amount  to  be  realised  only  from  the  mortgaged  property.(2)  But 
proof  of  fraud  and  deceit  is  essential.  Though  it  is  unquestionably  within  the 
power  of  the  Court  administering  equitable  principles  to  deprive  a  frandulent 
minor  of  the  benefits  flowing  from  the  plea  of  infancy ;  one  who  invokes  the  aid  of 
that  power  must  come  to  the  Court'  with  clean  hands  and  must  further  establish 
that  a  fraud  was  practised  on  him  by  the  minor  and  that  he  was  deceived  into 
action  by  that  fraud.(3)  This  section  does  not  apply  to  a  case  where  the  state- 
ment reUed  upon  is  made  to  a  person  who  knows  the  real  facts  and  is  not  mil- 
led by  the  untrue  statement.  There  can  be  no  estoppel  where  the  truth  of  the 
matter  is  known  to  both  parties.  A  false  representation  made  to  a  perscm  who 
knows  it  to  be  false  is  not  such  a  fraud  as  to  take  away  the  privilege  of  infancy.!!) 

An  infant  u  liable  for  a  tort  committed  by  him.  And  when  an  infant  hu 
induced  persons  to  deal  with  him  by  falsely  representing  himself  as  of  full  a^ 
he  incurs  an  obligation  in  equity  to  restore  any  advantage  he  has  obtained  bj 
such  representations  to  the  person  from  whom  he  has  obtained  it.(5)  Id  cases 
of  fraud  separate  from  contract  a  person  under  disability  may  estop  himself  to 
deny  the  truth  of  his  representation. (6)  So  if  an  infant  having  a  right  to  u 
estate  permits  or  encourages  a  purchaser  to  buy  it  of  another  without  asserting 
any  claim  to  it,  the  purchaser  wul  be  entitled  to  hold  against  the  persons  who  hu 
the  right  although  covert  or  under  age.  (7)  As  regards  suits  by  s  minor  it  wu 
held  in  the  imdermentioned  case(8)  that  a  minor  who,  representing  himself  to  bes 
major  and  competent  to  manage  his  own  affairs,  collects  rent  and  gives  receipt 
therefor,  is  estopped  by  his  conduct  from  recovering  again  the  money  once  pam 
to  him  by  instituting  a  suit  through  his  guardiaiL 

The  principle  of  estoppel  by  conduct  applies  to  corporations(9)  as  well  u 
to  individuals,  with  this  qoalification,  that  if  the  act  undertaken  was  in  and  oi 


(1)  Cory  T.  litrtUtn,  3  Miuid.,  AO.    See  8rf  i  Hadd.,  4«,  48—81 :  Bngita  Vendon,  lO,  IM 

mmttf  UoliiM  T.  Baral  Chitnder,  2  C.   W.  N.,  18,  Ed.,  Bigelow,  op.  ek.,  606, 600,  007  ;  the  exiiteaoi 

26,  27  (189?)  and  caw*  there  rited.  of  an  estoppel  by  conduct  doe*  not  alnyi  drpcod 

(t)    BittwuMg    Moliun    V.    Sarul   Chnndtr,    2  apon  the  exktoice  of  a  right  of  aotion  lor  deceit ; 

C  W.  N.,    18  (1897) ;  in  appeal,  2fi  C,  371.     In  for  while  there  may  be  an  eatoppel  withoit  tkii 

ThmMoH  V.  NoUiiuiham  I'ermatitnl  Benefl  B%ild-  right  of  action  in  aome  oaaea,  the  eatoppel  alvMi 

I'nf  Scfitt;/,  1  Ch.  (1903),  at  p.  12,  it  uaa   pointed  ariaea  where  the  action  of  deeeit  vonld  br  mui- 

ont  tb^  no  queation  of  (mud  an«e  in  tliat  caar —  tainahle,  A.,  606. 

«er  appeal  to  Booce  o(  Isolds  (1903),  X  C,  0.  (8)    Bam  Balu*  t.  Shew  itTaiwfaa,  2»  C,  M 

(5)  Dkurmaiiat  eha»h  v.  Orokmo  />««,  2C.  W.  (1901). 

N.,    SW  (189S) ;  affirmed  on  appeal,  3  C.  W.  S.,  (•)    .8m  oathii  aabjeot,  B%do»,  op.  ctL.  «l- 

468(1898),  a.  o.,26  C,  381 ;  and  l<>-  PriTf  Coan*  470,  aad  oaaea  there  cited  (and  tee  Indei,  ik); 

cH,  30  C,  539(1903.)  Caaperaa  op.  cm.,  187— 206  and  caaes  there  cMl 

(4)    ilokari  Alter    v.  Dharmo^at  Okort,  90  C,  where  the  subject  will  be  found  dealt  with  (a)  • 

S39  (1908).  to  membenhip  aod  retirement ;  (6)  as  to  the  le- 

(6)  Bt»  Pollock  on  Contract,  6th  Ed.,  73—76 ,  gister ;  (c)  aa  t*  the  inning  of  oertificatM  d 
and  caaea  there  cited :  in  particular,  Sliktman  r.  sharea ;  (rf)  as  to  debenturea  irregularly  iwaed ; 
Dmmou,  1  DeG.  A  8m.,  90 ;  *M  also  Dhannnil  r.  (<)  estoppel  by  issue  of  paid-up  shares ;  (/)  aef . 
JtomrAimrfer  Oiet,  supra ;  Wharton,  Kt.,  f  IISI.  Ugenoe  oo  the  part  of  members  of  a  oonpsay: 

(6)  Bigelow,  op.  eit.,  606.  (f)  eSeet  of  the  company's  aeal  [see  Ossdboi  •. 

'  (7)  See  &iw«ev.  rosier,  L.C.,  in  Equity  ilFaKu  FeaiaiMa,  2  H.,  196  (1878)].     Estoppds  agsis* 

T.  OrtsnoeU,  9  Yin.,  416;    ["  if  an  infant  is  oM  oorporationa    being    of    infrequent     ooogiraw 

and  cunning  enough  to  contriTe  and  carry    on  a  in  this  country,  it  baa  not    been    bete  tboo^ 

fraud,  he  ought  to  make  satisfaction  for  it,"  par  necessary  to  deal   with  this  important   ea^t 

Lord  Cowper] ;  and  case  cited  in  rnry  v.  Oerfettnf,  at   length.    The   Indian  caeca  are  scanty.    Rst 
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itself  uUra  t»res(l)  of  the  coiporation,  no  act  of  the  body  can  have  the  effect  of 
estopping  it  from  alleging  its  want  of  power  to  do  what  was  undertaken.  Just,  as 
according  to  a  previous  obserration,  an  infant  cannot  by  his  act  in  pais  create  in 
the  face  of  an  Act,  regulating  his  position,  a  contractual  liability,  so  the  powen 
of  the  ordinary  corporation  being  dependent  upon  the  statute  which  created  the 
body,  those  powers  cannot  be  enlarged  by  the  body  itself;  and  the  act  in 
question  being  in  itself  tiltra  vires,  the  corporation  cannot  make  it  otherwise, 
whether  directly  or  indirectly. 

In  the  case  of  corporations,  particularly  joint  stock  companies,  the  applica- 
tion of  the  rule  sometimes  gives  rise  -  to  difficulty,  but  such  difficulty  is 
met  by  bearing  in  mind  the  distinction  between  those  things  which  the 
company  can  do,  if  it  goes  the  proper  way  to  work  to  do  them  and  those  things 
which  by  virtue  of  its  constitution  the  company  can  imder  no  circumstances  do 
at  all.(2)  There  may  be  an  estoppel  against  the  Crown.fS)  Apart  from 
agency,  the  representation  of  one  person  may  be  binding  on  another,  if  both 
are  to  be  regarded  in  the  light  of  one  person.  So  it  has  been  held  in  America 
that  the  acts  and  admissions  of  one  of  several  administrators,  which  amount 
to  an  estoppel  against  him  will  work  an  estoppel  against  all,  it  being  said  that 
where  there  are  several  administrators  or  executors  they  must  be  regarded  in 
the  light  of  an  individual  per8on.(4) 

Secondly,  a  party  may  be  estopped  by  reason  of  the  representation  of  some 
person  by  whose  acts  he  is  bound.  The  rule  of  estoppel  between  parties  covers, 
of  course,  the  misrepresentations  of  agents,  even  agents  of  corporations,  when 
made  in  the  scope  of  their  employ.  When  an  agency  really  exists,  the  principal 
is  estopped  to  deny  the  truth  of  the  agent's  statements,  express  or  tacit,  just  as 
much  as  if  he  himself  had  made  them,  subject  to  the  same  limitations  that  would 
prevail  in  that  case.  But  an  agent  or  a  servant  is  not  himself  estopped  when 
acting  by  direction  of  his  principal  unless  his  own  conduct  was  such  a&to  estop 
him.(6) 

An  estoppel  against  a  principal  is  dealt  with  by  section  237  of  the  Contract 
Act,  which  enacts  that  when  an  agent  has,  without  authority,  done  acts  or  in- 
curred obligations  to  third  persons  on  behalf  of  his  principal,  the  latter  is  bound 
V  such  acts  or  obligations,  if  he  has  by  his  words  or  conduct  induced  such 


M    tke    Indian  Companies    Act    (VI  of  1882),  cugsed ;    Bigdow,    op.    tit.,  588,    no(e  (2),    400 

reproduces  the  Engliali   Act,  25  and  26  Vic,  o.  S61. 

88;  30  and  31    Vic,  c  131  :  40  and  41  Tic,  c.  (4)     Bigeloir,  op.  dl.,  S99 ;  bat  «e  alao  p.  122. 

261,  reference  may  and  ahould  be    made  to  the  aate,  note  (4). 

i%lish    caae-law    and  the    text-books    on  the  (6)     Bigdow,  ojh  at.,  098 ;  a*  to  agent*  of  aar> 

rabjeot  of  the  law  relating  to  corporations.     In  poration,  see  HotiUnmnk  v.  Cifj/  of  Obugow  Bank, 

two  recent  casea  it  was  held  that   the  ratoppel  L  K.,  6  Acip.  Ca.,  331.     As  to  the  authority.  (< 

»a*    not    established;     Kivetl-Carnae   v.    New  agents,  «ee  Contract  Act,  ss.  186,  187,  188,  189; 

Mofuatil  Co.,  M  B.,  S4  (1901)  [Sale  of  shares —  a    wife's    representations    will    not   aSeot     the 

Tonoher  by    oompany  of   title  of  vendor — pncoa  husband  either  as  admissions  or  estoppels,  unless 

receipt    issued    by     company.] — Sree     Makanl  he  has  constituted    her    his    agent.      The    men 

V.  Coimbatore  Spinning    Co.,  20   M.,  79(1902)  relation    creates  no  agency   [v.    anff,    p.  127; 

[applioatiott  for  rectification  of  register.]  Bigelow,  op.  cit.,  598,  noU  (2)  ].    There    must  be 

(1)  FairtiUe  v.  Oilbert,  2  T.  R.,  169;  Ex-  a  real  agency.  Thus  a  widow  is  not  estopped  by 
parte  Watton,  L.  R.,  21  Q.  B.  D.,  301 ;  Barroo'e  repreMtntations  made  in  her  absence  by  an  ad- 
Ciut,  L.  R.,  14  C9i.  D.,  441  :  ["  there  can  be  no  ministrator,  in  selling  land  of  the  intestate,  that 
estoppel  in  the  face  of  an  Act  of  Parliament."  it  is  free  from  claims  of  dower  {S>.).  As  to  sob- 
Per  Bacon,  V.  C.];  Bigelow,  op.  eit.  467.  agents,  see  Contract  Act,  ss.  190—195;  ratifioa* 

(2)  Cababe's  Estoppel,  125, 126.  ticii,»&.,ss.  196— 200;  revoeatioD of  authority,  «k., 
(>)    TooisenMnwy    Domee    r.    .Voria  Marferij,  ss.  201 — 210 ;  effect  of  agency  on  contracts  with 

II    B.    L.    R.,  144(1873).     In    re     Pmvianan-  third  person ;  scope  (rf  authority,  i&.,  ss.  226 — 238; 

liu    Jtemndtu,  7     B.,    109,    117     (1882);    tet  effect  of  misrepresentation  or  fraud  of  agent,  •&., 

this  tiuestioa   of  Estoppel  against  the  State  dis-  s.  238. 
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third  persons  to  believe  that  such  acts  and  obligations  were  within  the  scope  of 
the  agent's  authority.  In  such  oases  there  is  an  estoppel. (1)  In  the  onder- 
metioned  case  the  right  of  a  third  party  against  the  principal  on  the  contract 
of  his  agent,  though  made  in  excess  of  the  agent's  actual  authority,  was  never- 
theless enforced  where  the  evidence  showed  that  the  contracting  party  had  been 
led  into  an  honest  belief  in  the  existence  of  the  authority  to  the  extent  apparent 
to  him.(2)  There  may  also  arise  estoppels  against  agents  in  favour  of  their 
principals  or  of  third  partie8.(3)  Two  cases  of  estoppel  in  the  case  of  partnen 
(a  branch  of  the  law  of  principal  and  agent)  (4)  have  been  dealt  with  in  sections 
245,  246  of  the  Contract  Act.  When  a  man  holds  himself  out  as  a  partner  or 
allows  others  to  use  his  name,  he  is  estopped  from  denying  his  assumed  charac- 
ter upon  the  bith  of  which  creditors  may  be  presumed  to  have  acted  and 
becomes  a  partner  by  estoppel. (5)  The  misrepresentation  of  a  truirtee  in 
respect  of  the  trust-estate  to  one  having  notice  that  it  is  such  will  not  work  ss 
estoppel  upon  an  innocent  ceitm-ffue-trust.{6) 

If  a  trustee  takes  upon  himself  to  answer  the  inquiries  of  a  stranger  about 
to  deal  with  the  cestuis-que-trust,  he  is  not  under  any  legal  obligation  to  do  more 
than  to  give  honest  answers  to  the  beet  of  his  actual  knowledge  and  belief  ;  he  is 
not  bound  to  make  en  fairies  himself  :  Provided  he  answers  honestly,  he  incus 
no  liability  to  the  enquirer,  unless  he  binds  himself  by  a  statement  amonnt- 
ingto  a  warranty  or  so  expresses  himself  as  to  be  estopped  from  afterwards  denying 
the  truth  of  what  he  has  Baid.(7)  The  estoppel  against  a  trustee  in  favour 
of  a  ce*(ut-jtie-(rtMt  has  been  likened  to  that  between  landlord  and  tenant. 
Trustees  cannot  set  up,  as  against  their  eeHuit-que-trxut,  the  adverse  title  of  third 

Grties.  "  It  is  a  common  principle  of  law  that  a  tenant  who  has  paid  rent  to 
I  landlord  cannot  say  '  you  are  not  the  owner  of  the  property ;'  the  fact  of 
having  paid  rent  prevents  his  doing  it.  The  same  thing  occurs  where  persons 
are  made  trustees  for  the  owner  of  property ;  if  they  acknowledge  the  trust  for 
a  considerable  time,  they  cannot  say  that  any  other  persons  are  their  ceHvu-gue- 
trutt,  or  '  we  will  turn  you  out  of  the  property.'  This  is  an  analogous  case. "(8) 
A  creditor  does  not  lose  his  right  to  sue  the  executors,  and  to  recover  from  them, 
by  mere  laches.  But  if  the  creditor  misleads  the  executor  so  that  they  are  there- 
by induced  to  part  with  the  assets  in  a  manner  which  would  be  a  devastavit,  then 
the  creditor  cannot  complain  of  the  ievattavit.{9)  So  if  a  cettuis-gue-trust  con- 
cur in  a  breach  of  trust,  he  is  estopped  from  proceeding  against  the  trustee  for  the 
consequences  of  the  act,  and  4  fortiori  a  cestui-que-trtut  who  is  also  a  trustee  can- 
not hold  his  co-trustee  responsible  for  any  act  in  which  they  both  joined.(lO) 


(1)  S«e  Amurfen  v.  Dgtan,    1  E.  *  I.  A.,  120,  pern,  op.  at.,  182— i«6;  BigHow.  op.   rit.,  aW, 

188,  and  othrr  mibm  cited  in  CMperoz,  op.  tit.,  MS. 

180— IfiS ;  and Bigdow,  op.  n(.,  487,  488.  S68,  S66,  (6)  Btgeltm,  op.  rit.,  898.  809 :  A'eo/e  v.   PhUUpt, 

where  the  distinotion  betnrMu  sgrary  proper  and  18  Ch.  D.,  860,  677  ;  a*  to  the  nbqipri  agaiiHt  a 

Mtoppel  ia  pointed  oot.     A  penon  aaauming  to  tniatee,  «ce  Xtwomt  v.   /lotrert,  90  Bear.,  4SI, 

act  in  a  contract  an  principal  will  afterwards  be  470. 

estopped  from  mying   that  he  wax  in  fact  acting  (7)  Lorn  v.  Bouvtri,  L.  R.,  3  Oh.  (1901),    SS; 

only  a«  iifrent  ih.,  687  ;  Keitard  y.  McNeill,  38,  III.,  Btrrowu  v.  toe*,  10  Vee,  470. 

400  (Amer.)      As  to  the  effect  of  misiepreaenta-  (8)  Ifewoomtr.  FUmer*,  30  Bcav.,  461,  470^  f*- 

tions  made  by  agents  in  the  coiuse  of  bosinem,  as  8ir  John  RomiUy,  M .  R.,  nor  can  he  asaett  i 


also  in  niatt«rB  without  their  authority,  nef  Con-  the  trust  any    title  (paramount  and  adrenr  M> 

tract  Act,  s.  238.  the  trust),  which  he  may  himaelf  have ;  Atuntf 

(2)  Aim  Pertab  v.  MarsKM,  26   C,  701  (1898).  Otntrul  v.  JTmra,  2  DeG.  ft  Sni.,    18^  lai    A 

(3)  Str  raSM   cited  in  O-aspersr.,  op.  ritj,  166—  traatee  may  not  set  up  any  title  advene  to  that 
'•*•  of  the  eeKMf««.|rtu«.     Bigelow,    Bstoppel.     S46. 

{4)CkM»dt    C'»«n.  T.    eMftt  rouarfff..  8   C,  Act  II  of  ISet,  s.  14 

678,684  (1882).  (g)  In  re    Birth,    U    R..    31  Ch.  V.,  Ot,  «X1. 

(6)  MoUwo  Marei,  v.    <  Umrt  o/  Wari»,  U  R.,  4  (10)  Lewin,  TmtOt,  8th  Bd.,  018 ;  ase  Onfa  v. 

P.  C,  419,  438 ;    see  Lindley's  Partnership.  6tta  HmqU*,  U  R.,  3  Ch.  (1892)^  108 :  A«t  II  of  I8«. 

■*•.  <*— 47;  Pollock's  Partnership,  26—29;  CM-  as.  23;  62,  68. 
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A  trustee,  alleging  that  the  trust-property,  consistiug  of  land,  was  his  own  pro- 
perty, mortgaged  it.  The  mortgagee  took  the  mortgage  in  good  faith,  for  valu- 
able consideration,  and  without  notice  of  the  trust.  The  mortgagee  obtained 
a  decree  against  the  trustee  for  the  sale  of  the  land,  and  the  land  was  sold  in 
execution  of  that  decree.  The  trustee  subsequently  brought  a  suit  to  recover 
the  land  from  the  purchaser  on  the  ground  that  it  was  trust -property,  and  that 
he  had  no  power  to  transfer  it.  To  this  suit  none  of  the  beneficiaries  under  the 
trust  were  parties.(l)  Held  that  the  plaintifE  was  estopped  by  his  conduct  from 
recovering  possession  of  the  land. (2)  It  may  well  be,  that  a  succeeding  trustee 
should  not  be  allowed  to  impeach  a  former  trustee's  act  when  it  is  one  of  that 
character,  without  its  following,  as  a  logical  consequence,  that  where  the  trustee 
avowedly  acts  in  breach  or  repudiation  of  the  trust  such  act  should  be  binding 
by  estoppel  upon  his  successors  in  the  tmst.(3)  In  the  undermentioned  case 
the  phiintiff  was  held  bound  by  the  conduct  of  his  father  even  though  tech- 
nically he  succeeded  as  reversioner  in  his  own  right.  (4)  As  to  the  estoppels  of 
tenants,  licensees,  bailees  and  acceptors  of  bills  of  exchange,  see  sections  11 6  and 
117,  post,  and  notes  thereto. 

As  already  observed  the  form  of  the  representation  is  immaterial.  The  DMUiAtton, 
representation  may  be  express  or  implied :  for  whatever  word,  action  or  conduct  SSm?'  *"° 
conveys  a  clear  impression  as  of  a  fact  is  embraced  in  that  term.  There  is  no  ne- 
cessity for  an  express  verbal  statement  or  indeed  any  verbal  statement  whatso- 
ever. An  act  ma^  t'nvo^  an<2  amount  to  a  distinct  declaration  which  will  found 
an  estoppel.  So  if  a  man  take  an  active  part  in  carrying  out  a  mortgage  on 
behalf  of  another  as  by  signing  the  deed  and  receiving  the  consideration- money, 
his  acts  may  amount  to  a  declaration  of  the  validity  of  the  mortgage  as  against 
any  claim  of  his  own,  and  his  acting  as  the  attorney  of  that  other  in  the  matter 
of  the  mortgage  may  amount  to  a  declaration,  that  that  other  is  the  owner  in 
possession  of  the  property  covered  thereby.  (5)  So  also  a  mere  omission  may 
involve  a  representation.  Thus  silence  where  one  is  boimd  to  speak  is  ordinarily 
equivalent  to  an  admission  of  the  fact.(6)  So  if  a  person  stands  by  and  allows 
another  to  advance  or  expend  money  on  property  on  which  he  has  a  charge  or 
encumbrance,  he  may  be  estopped  by  his  conduct  of  acquiescence.(7)  And 
conduct  by  negligence  or  omission  where  there  is  a  duty  to  disclose  the 
truth  may  often  have  the  same  effect.(8)  But  whatever  the  form  in  which  the 
representation  be  made  it  must,  in  order  to  justify  a  prudent  man  in  acting  upon 
it,  be  not  doubtful,  or  matter  of  questionable  inference,  certainty  being  an 
essential  of  all  estoppels  which  must  be  clear  and  unambiguous.(9)    This  does 

(1)  The  'Jotirt  obKrvnd  :  '  -  We  make  no  remark  189,  14U;  Ex-parte  Ford,  L.  R.,  1  Oh.  !>.,  nil,  08t> ; 

with  regard  to  the  beneficiaries  nnder  the  trust,  A'undo  Kumar  r.  BiMomaU  Oayan,  29  C,   S71 

•<  they,  having  made  no  effort  to  figiin  in  the  suit,  (1902).    [AMuniing  that  qoiewence  amount*  to  a 

do  not  appear  to  be  intereetin);  themaelTes  in  the  repreeentation    it   most  be   fnand  that    it    was 

•"•tttr."  intended  that  puty  should  believe  or  act  upon   it 

(2|  Onbar  AU  v.   eeda  Ali,  6  A.,   24   (IS83).  nr  that  in  point  of  iaot  th^  did  act  upon  it.] 

(3)  a»n  Oane^  v.    Ke^vnw  Gonad,  Ifi  B.,  (8)  Frttman  v.  Coofe,  2  Ex.,  654 ;  t.  fott.    Ho- 
MS,  838,  637  (I860).  nidn  fraud  there  may  be  an  estoppel  by  negli- 

(4)  Vitmytt  v.awM^2BaiD.  U  B.,  820  (1900).       gonoe  and  by  circumstances  :    Vim^hv.  Oovind, 
(6)  Ssfoi  Ckvitr  V.  Oofol  Chunder,  19  L  A.,       2  Bom.  L.  R.,  820,  829,  830  (1900).     And  see  on  Fa 

^  212, 213.    8n  also  for  similar  case*   Kebul  negligence :  Longman  v.  BaA  SUetric  Trammijn, 

^n*>  v..  Rum  Coomar,  9  W.    R,   571  (1868);  1  Ch.,  (1905,) 646,  663. 

Mi  rmm  T.  Our  Saiai,  3  A..    3«2    (1880);  Aim  (0)  Baui  Meaa  v.  Rani  Hulaa,  13  B.  L  K.,  312 

Gkudcr  V.    Hart  Da*.  9    C,    493  (1882)  ;  Rai  (1874);  1  1.  A..  161;  [the  nature  of  an  estoppel 

AMs  v.  KMmn  Dan,  H.  C.  R.  N.-W.    P.,  1868,  being  to  exclude  an  inquiry    by  evklence  into  the 

^  402;  Salamat  AU  v.    Bndh    Singh,  1  A.,  303  troth,  those  who  rely  upon  a  statement  as  an  es- 

'"")•  t«PPel  "•M"  charlf  eMaNitk  tiiat  itdoet  amount 

(6)  Bigekrw,  of.  <*$.,  671,  583,  584  e(  M(.  to  tkU  ukieh   Aey  a—trt];  BittU  Carnac  v.  New 

(7)  Sanuam  v.    Drtm,  I*  R.,  I  E.,  *  I.,  App.  Mofutnl  Co.,  28  B.,  76  (iflOl) ;  s.  c,  3  Bom.  L.  K.. 
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not  mean  that  either  the  language  or  the  conduct  must  be  such  that  it  cannot 
possibly  be  open  to  different  constructions,  but  only  that  it  must  be  socii 
as  will  be  reasonably  understood  in  a  particular  sense  by  the  person  to  whua 
it  is  addres8ed.(l)  On  the  other  hand,  a  plain  representation  cannot  be  cut 
down  from  its  natural  and  proper  import  in  the  particular  situation  or 
transaction.  This  import  may  be  technical  and  peculiar,  or  popalii 
according  to  the  business  concerned,  modified,  of  course,  by  any  actual 
understanding  of  both  parties.  A  person  who  has  made  a  representation  caniot 
escape  the  consequences  by  showing  that  in  a  literal  sense  it  is  true,  if  in  iU 
natiual  sense  it  is  untrue.  A  half-truth  too  is  generally  a  whole  lie  in  effect ; 
if  the  part  suppressed  would  make  the  part  stated  false,  there  is  a  false  r^ie- 
sentation,  that  is,  the  representation  is  taken  to  consist  of  the  part  stated  ud 
a  denial  of  anything  to  the  contrary.(2)  This  assumes,  of  course,  that  the 
stated  part  is  a  clear,  positive  statement  of  fact.  Thus  a  representation  thit 
shares  of  stock  are  "  paid  up  "  must  reasonably  be  understood,  and  so  mut 
be  held  to  mean  that  they  are  paid  up  in  cash.(3)  In  like  manner,  howevet 
definite  the  representation,  it  csnnot  be  enlarged  or  acted  upon  otherwise  thai 
according  to  its  terms  or  natural  import  and  clear  meaning ;  and  the  whde 
representation  (as  is  indeed  the  rule  with  regard  to  all  admissions  (4)  most  be 
taken  together.  One  part,  though  sufficient  alone  to  create  an  estoppel, 
cannot  be  separated  from  another  part  connected  with  it,  which  takes  away  its 
eSect,  though  only  by  making  the  other  part  uncert'ain.(5)  The  section  does 
not  apply  to  a  case  in  which  a  belief  otherwise  caused  has  been  only  allowed  to 
continue  by  reason  of  any  omission  on  the  part  of  the  person  against  whoa 
the  estoppel  is  sought  to  be  raised.  (6)  The  representation  must  be  of  a  nstiiR 
to  lead  naturally,  that  is,  to  lead  a  man  of  prudence  to  the  action  taken,  hence 
it  must  be  of  fact  and  material,  having  reference  to  a  present  or  past  state  of 
things.  Representations  of  law,  opinion,  or  intention  are  genenUy  insnffi- 
cient.(7)  The  reason  of  the  doctrine  of  estoppel  wholly  fails  when  the  R- 
presentation  relates  only  to  a  present  intention  or  purpose  of  a  party,  becaoM 
being  in  its  nature  uncertain  and  liable  to  change  it  could  not  propdy 
form  a  basis  or  inducement  upon  which  a  party  could  reasonably  ado^ 
any  fixed  and  permanent  course  of  action. (8)  A  promise  de  future  cannot  be 
an  estoppel.(9) 

<M«  [  oerUioty  »  (Montinl  to  aU    «toppal*i  Co.  (S)  Bigeioir,  op.  eU.,  S7A,  580.  citing  iV«t  • 

Litt.,  362,   6.    (Every   tstoppd   beutoae   it   ooo-  Owntef,  8  H.  L.,  877,  408;     Cktitrml  Bf.  Ot-  *■ 

cludeth  the  mu  to  uknokledge  the  truth  miwt  KUdt,  2  H.  I..  09,  113 ;  CorbtU  r.  Bremu,  t  Bilf. 

Ik    certain    to    every     intent,     and    not  to  be  33 ;  thoof^  none  of  the  eaiee  cited  are  cm*  ^ 

ttkea  by  argani>'nt  or  inference  ] ;  Low    r.    B<m-  estoppel,  that  learned  author  mboiita  that  tkm 

ttrie,  L.   R.,  IStl,  3  Cli.,   106,  113;  freeman  ▼.  can  be  no  doubt  that  they  are  appiieabie  totb 

Coofc,  mipra;  UtaA  v.  Omlock,  L.  R.,  10  Ch.,  praaent  subject. 

S3:  Bigeiow,  op.  eil.,  S78.    An  ertoppd  to  hare  (S)  BvUn^taw  r.  .VtmUa,  3    App.  CaaM,HMi 

any  judicial  value  moat  be  dear  and  non-ambign-  1021. 

quo;  it  moat  alao  be  free,  voluntary  and  without  (4)  r.  aiij^  pp.  1I6-117  and  oaaea  ttan  (M- 


any  artifice ;  Motufi  v.  Nalumal  Bank,  2  Bom.    U  (6)  Bigeiow,  op  eit~,  6R2,  (as  to 

R.,   1041   (1900).     When  an  estoppel  M  pleaded  of  the  n|»eaentation,  see  Sped  Hwrmml  r.  /•» 

against  a  pai^,  the  facts  relied  upon  as  leading  SaMai,  1»  1.  A.,  221,  22S,  227  (1892). 

to  it  should  be  precise  and  unamUguons:  Aba  (6)  Jog    Ckawba     v.  SnamA    CImmBiK,   9 

V.  SoKobai,  3  Bom.  L.  R..  832   (1901);    Os/araait  C.  887  (1901). 

T.  .VOo,  6  Bom.    K  R.,  864,  867  (1904).  (7)  lb.,  Kli,  674,  682;  v.  fXMC 

(1)  Low  V.  Bounrt,  supra  at  p.,  106;  "  If  a  (8)  Lnfion  r.  Awd,    10  Alka.,  438  (Av-I 

party  uses  language  wbioh,  in  the  ordinary  oooise  per  Bigeiow,  C  J.,  v.  potL. 

of  business  and  the  general  sense  in  which  words  (9)  Otorgt   WitiorJttirek,    Ld,  v.    CsnasA  ^ 

fue  understond,   conveys  a  orrtain  nienning,  he  C.  W.  K.,   ocoxvii  (1901),  1908.   A.  C,  iI7  ^ 

irannol  afterwards  say  he  is  not  bound,  if  another  p.  130;  JukMti  v.  NmOMmi,  28  B.,  S>9  (UM) 


80  understanding  it  baa  acted  upon  it.  "    CornM       at  p.  407 ;  Re«  also  with  regard  to  ■ 

V.    Abntflon.   4   H.  *  N.,   649,  66S,  per  f olloak,       mitothnlaUmKimU-Ctnaey.  StwMtluAC*^ 

C.  B.  .  M  B..  atpw  09(1901). 
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Assnming  that  there  has  been  a  ropreseutation  in  the  sense  mentioned, 
and  that  that  representation  is  clear  and  unambignoos,  and  the  other  party 
has  been  induced  to  act  thereby,  it  is  immaterial  what  the  intention,  motive 
or  state  of  knowledge  of  the  party  making  the  representation  wa8.(l)  But 
though  the  intention  is  immaterial  so  far  as  the  creation  of  the  estoppel  is 
concerned,  representations  may  be,  and  have  been,  classified  with  reference  to 
the  intention  with  which  they  may  be  made.  A  person  may  be  estopped,  if  he 
has  made  either  a  fraudulent  misrepresentation,  or  made  a  false  statement 
without  fraud  but  negligently,  or  has  made  a  false  representation  without  fraud  or 
negligence.(2)  In  the  case  of  Can  v.  London  and  N.-  W.  Railway  Com'pany,(i) 
a  very  leading  decision '  upon  this  subject,  the  following  four  recoguisied 
propositions  of  an  estoppel  in  pais  or  modes  in  which  it  may  arise  were  laid 
down  (4) : — 

(a)  "  One  such  proposition  is,  if  a  man  by  his  words  or  conduct  vnlfuBy 
endeavours  to  cause  another  to  believe  in  a  certain  state  of  things,  which  the 
first  knows  to  be  false,  and  if  the  second  believes  in  such  a  state  of  things  and 
aets  upon  his  belief,  he  who  knowingly  made  the  false  statement  is  estopped 
from  averring  afterwards  that  such  a  state  of  things  did  not  in   fact  exist.  "(5) 

This  proposition  deals  with  fraudulent  representations.  (6) 

(b)  ' '  Another  recognised  proposition  seems  to  be  that,  if  a  man,  either  in 
express  terms  or  by  conduct,  makes  a  representation  to  another  of  the  existence 
of  a  certain  state  of  facts  wMch  he  intends  to  be  acted  upon  in  a  certain  way,  and 
it  be  acted  upon  that  way  in  the  belief  of  the  existence  of  such  a  state  of  facts, 
to  the  damage  of  him  who  so  believes  and  acts,  the  first  is  estopped  from  deny- 
ing the  existence  of  such  a  state  of  facts." 

This  proposition  deals  with  representations  made  without   fraud.  "(7) 

{c)  "  And  another  proposition  is,  that,  if  a  man,  whatever  his  real  mean- 
ing may  be,  so  conducts  himself  that  a  reasonable  man  would  take  his  conduct  to 
mean  a  certain  representation  oli&v^i&vA  that  it  was  a  true  representation,  and, 
that  the  latter  was  intended  to  act  upon  it  in  a  particular  way,  and  he  with  such 
belief  does  act  in  that  way  to  his  damage,  the  first  is  estopped  from  denying 
that  the  facts  were  represented.  "(8) 

(1)  V.  unit,  p.  644.  uf  freight :  held  to  be  therebr  estopped  from  prov  - 

(5)  •Se(M  Laing  A  Co.    v.  Lalme,  L.  K.,  19  Q.       ing  thl^ir  real  and  greuter  value  in  an  action  agMnat.. 
B.  1>.,  70.  the  Coiupany  for  their  loai  ] ;  Cherry  v.  Coloiuat 

(»)  U  R.,  10  C.  P.,  30?  (1875).  Bank  of  Aiutralasia,  U  B..  3  P.  C.  24;  Mmm 

(4)  Theae    ]iropoaitioiia  were  approved    in  Co-  Loll  v.  Laila  Ckoontt,  I  I.  A.,  144  (1873);  i.  c.,. 

mury  t.  Onat  Eatent  Baihpof  Co.,  U  Q.  B.  D.,  21   W.  R.,  21 ;  Baboo  Kadhakiutn  v.    Mummmat 

Tit;  and  in  Seton  Laing  *  Co.  v.  LafoM,L.R.,  8kareefu»»iua,  W.  R.,  11,  (1864). 

!V  Q.  B.  I>.,  88,     "Estoppels  may  arise  in  varioun  (6)  See   as  to  fraudulent    misreprcaentatiooa : 

gnonnda,  aU  of  which  the  judgment  in  Carr  \.  The  Peek  v.  Deny,  I.  R.,  37  Ch.  D.,  Ml. 

I/mioK  t  N.  W.  Ry.  Co.,  endeavoan  to  state,  and  (7)  See  Howard  v.  Hudeon,  2  E.  ft  B.,  1 ;  where 

each  o<  the  grounds  on  which  an  estoppel  may  Crompton,  J.,  says :  ' '  The  rule,  as  explained  in 

siiae^  there  stated,  is  intended  to  be   independent  freeman  t.  Coot,  takes  in  all  the  important  oom> 

sod  exolosiTe  of  tlie  others, ' '  jier  Brett,  M.  P.,  in  mcrcial   cases,  in  wliich  a  representation  is  made 

Sum  Zaia^  A  Co.  t.  Lafone,  L.  R.,  19  Q.  C  !>.,  not  wilfully    in    any  bad  sense  of  the  word,  not 

AS,  70  (1881).     Both  these  cases  «ere  cited  and  malo  animo,  or  with    intent    to    defraud    or   de- 

sppcoTed  by  the  Privy  Council  in  Barat  Chtmder  ceive,    but  so  far  vilfully  tliat  the  party  making 

V.  Copal  Ckmier,  16  I.  A.,  203,  217  (18»2).  the  representation  on  which  the  other  acts  moans 

(6)  i8es  for    examples  d  representations  of  this  it  to  be  acted  upon  in  that  way. ' '     See  Madkvb 


giving  rise  to  estoppels  -.—MeCance  v.  Chwnier  v.  Laiv,  13  B.  L.  R.,  394  (1874). 
Umdonmd  K.-W.  Itaav)ayCo.,T  \i.  t  }H.,*n.  (8)  The    case  of     Saral     ChnndeT    v.    Oopal 

A  parson  having  wilfully  made  a  false  statement  Ckunaer,    19  I.  .\.,    203  ;    20    C,    296    (1892), 

as  to  the  value  d  certain  hoses  in  order  to  induce  is  an  example  cf  this  proposition.     In    a  case  io 

a  railway  eompany  to  carry  them  at  a  lower  rate  the  same  rdiime  «oiiiewhat  resembling  the  former 
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The  first  two  propositions  deal  with  both  "  declaration''  and  "act;" 
this  deals  with  "  act  "  only  and  the  inferences  which  may  be  drawn  from 
conduct.(]) 

{d)  "  There  is  yet  another  proposition  as  to  estoppel.  If,  in  the  trannc- 
tion  itself,  which  is  in  dispute  one  has  led  another  into  belief  of  a  cerUin 
statu  of  facts  by  conduct  of  culfnUe  negligence  calculated  to  have  that  resnh, 
and  such  culpable  negligence  has  been  the  proximate  cause  (2)  of  leading  and 
has  led  the  other  to  act  by  mistake  upon  such  belief,  to  his  prejudice,  the 
second  (3)  cannot  be  heard  afterwards  as  against  the  first(4)  to  show  that  the 
state  of  facts  referred  to  did  not  exist.  "(6) 

This  proposition  deals  primarily  with  what  the  section  refers  to  as  "  omis- 
sion. "  Not  only  must  the  neglect  be  in  the  transaction  itsdf  and  be  the  pron- 
mate  cause  of  leading  the  party  into  mistake  :  but  it  also  must  be  the  neglert 
of  some  dtity{%)  that  is,  owing  to  the  person  led  into  hdief  and  not  merely  n^ed 
of  what  would  be  prudent  in  respect  to  the  party  himself,  or  even  to  some  dntj 
owing  to  third  persons  with  whom  those  seeking  to  set  up  the  estoppel  are  not 
privy.(7) 

With  reference  to  these  propositions,  the  Privy  Council,  in  the  case  of  Sorol 
Chunder  Dey  v.  Gopal  Chunder  Laha{8)  point  out  that  there  may  be  stat«- 
ments  made  which  have  induced  another  party  to  do  that  from  which  otherwise 
he  would  have  abstained,  and  which  cannot  properly  be  characterised  a»  "mis- 
representations, "  as  for  example,  what  occurred  in  that  case  in  which  the  in- 
ference to  be  drawn  from  the  conduct  of  the  party  estopped  was  either  that  the 
conveyance  in  favour  of  his  mother  was  vaUd  in  itself  or  at  all  events  that  he, 
as  the  party  having  an  interest  to  challenge  it,  had  elected  to  consent  to  its  be- 
ing treated  as  valid.  It  has  been  recently  held  that  no  representations  can  be 
relied  on  as  estoppels  if  they  have  been  induced  by  the  concealment  of  any 
material  fact  on  the  part  of  those  who  seek  to  use  them  as  such  :  and  if  the 
person  to  whom  they  are  made  knows  something  which,  if  revealed,  would 
have  been  calculated  to  influence  the  other  to  hesitate  or  seek  for  farther  in- 
formation before  speaking  positively,  and  that  something  has  been  withheld, 
the  representation  ought  not  to  be  treated  as  an  e8toppel.(9) 


ill  it«  fa>'t«  tli<.M«  wiw  h<-ltl    to    l>r    no  estoppel ;  not  raim  an  nitoppet.    There  inoat  be  ne^ipiv* 

SijfH  Xurtil  V.  dhro  Sthat,  19  I.  A.,  Ml   (1898).  which  is  the  real  and  immediate  raoK   of  tk 

(t)  S«<>  Ciyrninh  V.     Abingtan,    4  H.  ft  N.,  549,  damage  done. 

B6R.  I  Where  a  person  ha»  conducted  hiniaelf  «)  as  (3)  Quare  "  Brut :  ' '  the  perwm  refeiteJ  to  ii 

to  mislead  another,  he  cannot  gainsay  the  reason-  the  party  guilty  of  negligeoop. 

able  inference  to    be  drawn  from  his  conduet.  |  (4)  Quarr    ' '  second  ' '    ws   last  w4r. 

.See  Khaiiar  v.  Siibmmaniia,  II   .M.,  12  (1887).  (S)  For  illostntion  of  ttie  eetoppel  by  eolpsUe 

(2)  In  the  xuheequent  case  of  Ncton  Laing  Jr  Co.  negligeooe,  see  Corr  r.  London  *  S.-W.  tf.  ''*■, 
V.  Ufnnf,  I..  R.,  I«  Q.  B.  n.,  «8,  Brett,  M.  R.,  I_  R.,  10  C.  P.,  307 :  Omeirtrj  v.  7»e  Crml  *•»- 
(with  him  I>ipeh,  I..  J.,  concurring),  stated  that  era  Railway  Co.,  h.  R.,  II  Q.  B.  I>.,  76* ;  &*• 
he  would  prefer  to  insert  in  the  proposition  the  ■  Lainti  <<>  Co.,  v.  Lafone,  L.  R.,  19  Q.  B.  P.,  *R : 
word  "'real  "  instead  of  the  word  "'  proximate  "  Smut  v.  .V.  B.  Atutrakuiaa  Co.,  S  H.  ft  C,  174. 
( «5.,  70,  71).  Vry,  L.  J.,  however,  said:  "I  and  eases  referred  to  in  theaerepoct*  and  in  Jf^- 
will  not  attempt  to  give  any  |»r»phrase  of  the  woid  nn  Uorritt*  v.  I'frjrikoyfe,  fi  CL  W.  X.,  2J9(1•W>■ 
■■  proximate,  '  the  doctrine  of  causation  (6)  "There  can  be  no negligenee  nnlew  tfces 
involves  much  Jiffieulty  in  philosophy  as  N- a  duty  "  per  Brett,  M.  R.,  in  rote««pjf  r.  <»»•< 
in  Ian  :  and  I  do  not  feel  sure  that  the  term  '  real '  KaHtrn  KuHm^y  Co.,  U  Q.  B.  U,  77C,  78a 
is  any  more  free  from  difficulty  than  the  term  (7)  Swan  v.  A'.  B.  A  itMmUuian  Co.,  i  H.  ft  C. 
•proximate'  ( ».,  74).  See  Swan  v.  .Vorrt  Bri-  178,  yer  Btookbnm,  J.  A  party  on  whositbm 
tith  .Auttralanan  Co.,  2  H.  ftC,  75;  "  Proxi-  is  no  doty  to  disclose  a  fact  may  of  course  by  to 
mate  cause"  means  "direct  and  immediate  misrepresentation  estop  himself  ondcr  tbr  prr- 
onuse  "  CniriUrtf  v.  Ilrtal  EasUrn  Kg.  Co.,  11  Q.  ceding  propositions;  Vumnoo  t^  v.  Uli 
B.  I>.,  77<l,  780.  In  the  recent  case  of  iMngtnan  Vhoonee,  I  Ind.,  .\pp.,  144,  ISA  (1873). 
v.  Rttlh  BItrtrir  Tramuniu  Co.,  IflOS,  I  Ch.,  64«  (8)  19  I.  A.,  SOS,  »17  (18W). 
at  i>.  <)63.   it   n»sheld   that  mere  negligence    will  (9)   Torler  v.  .V<io*«  ( 1904),  2  Oh.,  3*7 folk«< ; 
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Not  much  difficulty  is  usually  experienced  in  the  application  of  the  first 
aod  second  of  the  abovemention^  propositions ;  questions,  however,  of  diffi- 
culty may,  however,  and  frequently  do  arise  as  to  whether  or  not  a  person  has 
by  his  conduct  brought  himself  within  the  scope  of  the  third  and  fourth 
propositions.  The  determinatiou  of  this  question  will  largely  depend  upon 
the  facts  which  will  vary  with  each  particular  case.  Some,  however,  of  the 
more  obvious  and  frequently  recurring  estoppels  may  be  here  shortly 
alluded  to. 

A  representation  may  arise  not  only  (as  already  observed ),  by  way  of 
concealment  of  part  of  the  truth  in  regard  to  a  whole  fact ;  but  also  from  total 
but  misleading  silence  ( that  is,  silence  where  there  is  a  duty  to  speak)  (1)  with 
knowledge  or  passive  conduct  joined  with  a  duty  to  speak  an  estoppel  will  arise. 
The  case  must  be  such  that  it  would  be  fair  to  interpret  the  silence  into  a  de- 
claration of  the  party  that  he  has,  e.g.,  no  interest  in  the  subject  of  the  transac- 
tion. Indeed  silence,  when  resulting  in  an  estoppel,  may  not  improperly  be  said 
to  have  left  something  like  a  representation  upon  the  mind.(2)  According  to 
a  succinct  expression  which  has  been  often  quoted,  "  where  a  man  has  been 
silent  when  in  conscience  he  ought  to  have  spoken  he  shall  be  debarred  from 
speaking  when  conscience  requires  him  to  be  silent. "(3)  Further  an  admis- 
sion by  silence,  of  a  representation  made  by  the  party  claiming  the  estoppel 
may  sometimes  raise  an  estoppel. (4)  And  when  in  answer  to  an  enquiry  a  person 
gives  an  evasive  misleading  answer  it  will  estop  even  though  it  may  not  have 
been  intended  to  deceive,  if  its  effect  was  in  fact  to  deceive  the  inquirer.(5) 
Mere  standing  by  in  sUence  wiU  not  bar  a  man  from  asserting  a  title  of  record 
in  the  public  registry  or  other  like  office,  so  long  as  no  act  is  done  to  mislead  the 
other  party,  for  there  is  no  duty  to  speak  in  such  a  case.  Thus  a  patentee  is 
not  bound  to  warn  others  whom  he  may  see  buying  an  article  which  is  an  in- 
fringement of  his  patent. (6)  But  if  there  be  any  misleading  either  by  express 
declarations,(7)  or  by  conduct,(8)  there  will  arise  an  estoppel  notwithstanding 
registration  of  the  title.  There  is  no  duty  generated  to  speak  by  the  mere  fact 
that  a  man  is  aware  that  some  one  may  act  to  his  prejudice,  if  the  true  state  of 
things  is  not  disclosed.  So  long  as  he  is  not  brought  into  contact  with  the  per- 
son about  to  act,  and  does  not  knovTwho  that  person  may  be,  he  is  under  no 


0.  WUltelmrek,  Idv.  Caranagh {I90i)  A.  C,  117,  ttu:t  id  an  sctiirfi  ngsuut  the  person  whom  he  hm 

143,  ftr  Lord  Bnunpton.  himaelf  attutol  in  decdTing." 

(1)    01  eotme  there  can    be  no  duty  to«pe»k  (3)     Per  Thompson,  J.,  in  A'>r«»  t.  Mhuip, 

without  •  knowledge  ol  the  exiatenoe  of  one's  2  Johns.,  573  (Amrr.). 

own  rights  or  of  the  action  about  to  he  taken.  (4)     Bigelow,  op.  eil.,  58S. 

BigeloT,  op.    dt.,    595 ;  Chintaman  Satuchandra  (5)    McCouniU  v.  Mayer,  2  N.-W.  P.,  H.  C.  R., 

r.  nmppa,  14  B.,  646  (1800) ;  silence  when  there  315  (1870) ;  where  it  was  said  that  when  inquiry 

is  a  dniy  to  speak  is  as  exprcesiTe  as  speech ;  was    expressly    made    of    the    person    be  was 

Stoiy  Eq.  Jor.,  i,  |  385,  cited  in  Okeran  v.  JTun;  bound  under  the  circnnistanoes  to  have  given 

Bduri,  9  A.,  419  (1887) ;  as  to  mere  qniesoence  definite  and  foU  inforir.ation. 

distinguished  tmm  a  breach  of  duty  to  speak,  sen  {«)    Bigclow,  op.  at.,  694,  695 ;  Proetnr  v.  £e»- 

BatwnOapa  r.  Ban*,  (>  B.,  80  (1884);   Skidirt-  nit,  36  Ch.  D.,  740.     And  see  as  to  registration 

Amr      T.       Kttm/^ndrarav,     6       Bom.,      4A3  being  notice  d  title,  Chiniaaan  Ramchandra  y. 

(18S2).  Dartppa,  14  B.,  606  (1890) ;  .igafjiani  (himan- 

12)    BigHnw  op.  eit.,  583,  684.    The  subject  chani  t.   Hikhma    Hanmant,  12   R.,  678  (1888). 

«<  silence  is  illustrated  by  the  case  of  Pitkard  v.  Act  IV  of  1883,  s.  3  (Transfer  of  Property),  edited 

Start,  e  A.  ft  K,  469,  and  Grew  V.  ITeUs,  10  A.  &  by  Shephard    and  Brown,  3rJ   EH.  (1894),  pp, 

G.,  V,  in  the  latter  cf  which  cases  IautA  Denman  1 2—23. 

•aid: — "A  party  who  negligently  (see  Coventry  (7)     Mnnnoo   LaU   v.  Mia  Choonee,    1    Ind. 

».  Great  tatltm  By.  Co.,  11  Q.  b!  D.,  776 ;  Carr  App.,  153,  156  (1873). 

».  ioiiAm  *y.  Co.,  L.  ft.,  10  C.  P.,  307),  or  ciil-  '8)     lb ;  DuUab   Sirear    v.     Krishna     Kumar 

pably  stands  by  and  alIo«s  another  to  contract  Baishi,  3  B.  L.  li.,  407,  408  (1869);  in  this  last 

on  the  faith  and  understandirc  of  a  fact  akirh  and  kindred  cases  (*.  p.  665  note  8) ;  there  wiis 

t'  esa  oomradtel,  cannot  iifterwards  dispute  that  a  duty  to  apeak ;  sse  Civ.  Pr.  Code,  s.  237. 
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obligation  to  seek  him  out,  or  to  stop  a  transaction  which  is  not  due  to  his  own 
conduct,  as  the  natural  and  obvious  result  of  it.(l) 

The  commonest  instance  of  inference  from  conduct  arises  in  the  case  of 
conduct  of  acquiescence ;  for  acquiescence  under  such  circumstances  as  that 
assent  may  be  reasonably  inferred  from  it  is  no  more  than  an  instance  o!  the 
law  of  estoppel  by  words  or  conduct.  If  a  person  having  a  right,  and  seeing  an- 
other person  about  to  commit,  or  in  the  course  of  committing,  an  act  inf  ringmg 
upon  that  right,  stands  by  in  such  a  manner  as  really  to  induce  the  person  com- 
mitting the  act,  and  who  might  otherwise  have  abstained  from  it,  to  believe 
that  he  assents  to  its  being  committed,  he  cannot  afterwards  be  heard  to  com- 
plain of  the  act.(2)  In  enunciating  that  principle  it  mugt  be  borne  in  mind  that 
the  Evidence  Act  indicates  the  lines  upon  which  an  estoppel  of  any  Idod  should 
proceed.  (3)  Estoppel  by  acquiescence  has  no  application  to  an  ex  post  fado 
submission  not  amounting  to  ratification  and  inducing  no  action  or  omiasioD. 
There  is  a  distinction  between  acquiescence  in  an  act  which  is  still  in  progress, 
and  mere  submissibn  to  it  when  it  has  been  completed.  In  the  first  case  it  may 
operate  as  an  estoppel  if  it  has  induced  action  infringing  a  right.  In  the  second 
case  submission  cannot  change  the  past.(4) 

If  the  owner  of  a  piece  of  land  stands  by  while  another  person  professes  to 
sell  that  land  to  a  third  party,  and  he  does  not  interfere,  but  allows  that  other 
person  to  hold  himself  out  to  be  the  owner  of  the  land  and  to  make  a  transfer  of 
it,  he  is  not  to  be  heard  afterwards  for  the  purpose  of  destroying  that  purchaser's 
title  by  asserting  to  the  contrary,  though  he  may  upset  that  title  if  he  can  show 
either  that  the  purchaser  had  notice  of  his  title  constructive  or  actual,  or  that 
circumstances  existed  at  the  time  of  the  purchase  which,  as  a  reasonable  man, 
should  have  put  him  upon  his  guard  and  suggested  enquiry,  which  enqniry, 
if  made,  would  have  resulted  in  his  ascertaining  the  title  of  the  true  owner.(5) 
The  same  principle  applies  when  one  person  permits  another  to  mortgage  the  pro- 
perty of  the  former.  (6)  A  mortgagee  who  causes  the  mortgaged  property  to  be 
sold  in  execution  of  a  decree  other  than  a  decree  obtained  upon  his  mortage 
without  notifying  to  intending  purchasers  the  existence  of  his  mortgage-ues, 
is  estopped  for  ever  from  setting  up  that  ]ien  against  the  title  of  bond  fide  pur 
chaser.(7)  If  a  person  stands  by  and  allows  a  Court  to  sell  his  property  he  can- 
not afterwards  come  forward  and  ask  for  pos8ession.(8)  If  a  person  is  aUowed 
to  expend  money  on  that  which  is  not  his  own ;  as  where  a  stranger  begins  to 
build  on  land  supposing  it  to  be  his  own,  and  the  real  owner   perceiving  his 


(1)    Bigelow,  op.  eil.,  S9B,  596.  Ckunder  v.  Harat  rkunder,  19  I.  .V,  SOS:  WC. 

(e)     Duke  ol  iMd*  t.  Karl  of  AmiktrH,  S  Ph.,  206  (1892). 

117, 1S3 :  De  BusecU  v.  All.,  L.  R.,  8  Ch.  D.,  286,  (4)  Tkakot    Fatetinti  v.  Hamanjt  IhU,  tl 

314.   For  »  case  d  acquiesooDoe,  me  Kaugama  v.  B.,  SIS,  631,  532  (I0O3) ;  9.C.,  6  Bom.  U  R.,  274. 

Atchuna.  4  Jloo.  1.  A.,  1  (1846).  (61    Bameoomar    Kwmdoo    r.    Maefmfa,    U 

13)  Binkahw  V.     Uuirhead,  li  A.,  Wi,  3M  B.  L.  B.,  46  (1872);  I.  A.,Sa!>.  Vol.  40;  [faBom* 

(1892).     A  caw  n\ay  be  founded  on  the  eqnitable  in  Mahomed    .Vomfftr  t.  Keihori  Motun,  ttC, 

doctrine  of  ooquieecence  or  the  legal  doctrine  of  000  (1895)1  ;  ^^  Pegmn  v.  Imm-td  tin,  I  A., 

eetoppelby  coiidnct(rroe«or  V.  B«»mM,36Ch.  D.,  82  (1875);    PitltMiwr  v.  Mnirluwl,  14  A.,  »C 

766,  per  Fry,  L.  .T.)    When    fonoded  npon  the  (1892);  and  aee  Bhgro  Dmt  ▼.  Letkmmte  K«an, 

first  dootriop,  tt  has  been  said  that  the  coodoct  16  W.  R.,  123,  125  (1871) ;  MommMait  Jimm 

relied  on  should  be  condoot  with  tnowMin  of  v.  Jvgobundhoo  AtoAoofa,  19  W.  R.,  233  (1813): 

legal  rights  aaA  amoonting  to  fravd ;  [Wilmolt  BaticanUiiu    v.  Aiim,  9  B.,  86    (1884);   atatf, 

T.  i%ir6<r,  L.  B.,  16  Ch.  D.,  96.  105 ;  HtuteU  v.  Eq.    Jur.    i,  $    385,    cited  in    Oheran   v.    JCW 

WaU*,  L.  R.,  25  Ch.  D.,  659,  686;  both  cases  BeA<.r»,«  A.,  419  (1887). 

cited  and  followed  in  Bancanlapa  v.  Banu,  9  B.,  (6)  Banu     Pertkad     v.     Baboo  Jtfaaa    8    W. 

S6  (1884)1.     When,     however,    the  doctrine   of  R.,  67  (1867). 

estoppel  is  alone  invoked  there  may  be  an  estop-  (7)  ttohommad  Hamii-Mi-im  x.  SUi    jtstas 

pel  by  oondvct  of  acquiescence  where  there  is  no  21  A.,  309  (1899). 

fraud  and  where  the  person  estopped  has  acted  (8)  Buldeu  Pareitti  v.    /UUr-atf-rfta,  1  .AB.  L 

»im4  fidr  and  unaware  of  his  legal  rights ;  <}opal  J.,  402  (1904). 
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mistake,  abstains  from  setting  him  right,  and  leaves  him  to  persevere  in  his  error, 
in  which  case  the  Court  wiU  not  afterwards  allow  the  real  owner  to  assert  his 
title  to  the  land.(l)  An  instance  of  an  estoppel  by  omission  occurs  when  a 
mortgagee  bringing  the  property  to  sale  in  execution  of  a  money-decree  without 

S'vingtne  purchaser  notice  of  his  encumbrance  will  be  estopped  from  subsequent- 
enforcing  the  lien  of  which  he  has  given  no  notice.  Having  by  his  conduct 
led  the  purchaser  to  believe  that  the  property  was  offered  for  sale  free  of  encum- 
brances and  to  pay  full  value  for  it,  he  cannot  as  against  the  latter  be  heard  to 
deny  that  the  sale  took  place  free  of  encumbrances.  (2)  The  estoppel  against  a 
mortgagee  in  favour  of  subsequent  encumbrancers  is  dealt  with  by  section  78 
of  the  Transfer  of  Property  Act. 

A  person  who  purports  to  deal  with  property  which  is  not  his  own  in  favour 
of  a  stranger  is  estopped,  if  the  property  eventually  become.s  his,  from  saying 
that  he  had  no  previous  title  to  convey.(3)  If  a  person  having  right  to  a  pro- 
perty takes  no  steps  towards  asserting  his  right  against  the  person  in  possession, 
but  leaves  that  person  so  in  possession  with  all  the  indicia  of  ownership,  the  for- 
mer cannot  afterwards  assert  his  right  against  the  vendee  of  the  person  in  pos- 
session who  takes  without  notice  of  his  claim.(4)    Section  41  of  the  Transfer 


a)  AiaMdm  T.  r>if»on,  K  R.,  1.  K.  A  I., 
Ap.,  126,  HO.  Caw  cr  prmeiple  oomaiented  In 
l4iia  Beni  t.  Kin«iii»  £a<;  3  C.  W.  N.,  fSOS 
(1899);  21  A.,  490;  Itmail  Kha»  v.  Joygoon 
ffiiK,4C.  W.  K.,  210,  223,  (1900);  Itmail 
Khan  T.  Broughum,  5C.  W.  N.,  846  (1901) ;  Cat- 
rtrn T.  Kfdar  \ath,6C.  W.  ^.,  868  (1901) ;  .Viti«- 
4o  KHmar  t.  Baunmati  Oayan,  29  C,  871  (1902) ; 
Ahmti  Yar  v.  Seeretary  o/  Slat-,  28  C,  693; 
>.  c,  8  C.  W.  N.,  «34  (1901) ;  Secretary  »l  Stale 
T.  Dattatraya  Xayaji,  26  B.,  271  (1901).  flee  u 
to  these  L-aaes  aa  to  the  pmumption  of  perinu- 
nent  teaanAj  in  reeppct  of  homeetead  land  an 
article  in  5  C.  W.  N.,  occxzii.  flet  Kx-pnrte 
Ftrd,  I  Cb.  I).,  S21,  R28 ;  i'e^wadabai  v.  Aim- 
ekatuba,  18  B.,  66  (1893).  See  Dattajt  t.  Kalba, 
21  B..  749(1896). 

(S)  DuUabSirearv.  Krv^na  Xaimr,  31).  U  P., 
A.  C,  407;  12  W.  R.,  303  (1809);  MtCmtutt 
r.  Mayer,  2  N.-W.  P.,  H.  C.  R.,  318  (1870) ;  DooUe 
Chamt  T.  Oom^a  Begum,  24  W.  R.,  263  (1876) ; 
Tubtram  Atmaram  t.  Bamrhandra  Budharam, 
1  B.,  314  (1876);  Titmapfa  v.  Mfrugapjn, 
7  M.,  107  (1883) ;  A'wsing  Xarain  v.  Kogkootmr 
fUngk,  IOC.  609(1884);  Atfari-kuviOumaHchaHil 
r.  Batkma  B%miunt,n  B.,  678(1888);  Jaja- 
mOa  V.  flanga  Reddi,  18  M.,  303  (1892); 
Keutmi  t.  VemhUjeiulpalhi,  IH  «.,  412  (1892) ; 
tlielaataaaediatingaiaho5  AsHimrt  Ai«  v.  Muha- 
■w4  Matltial,  9  A.,  690  (1887) ;  in  which  (at 
p.  702),  sod  in  Okeran  f.  Kmnf  Behart,  9  A., 
418  (1887) ;  it  was  pointed  out  that  it  cannot  be 
said  thai  one  person  solely  by  bidding  at  an 
aaMtioa-aaJe  enooorages  another  person  {ftt  Civ. 
PM.  Code,  as.  237,  287  (o)  )  to  buy.  As  to  legal 
ttfnmeatmViTe  being  bound  by  an  exeoation-^~'e, 
ace  Njtka  Bvri  r.  Jamne,  8  Bom.  H.  C.  R,,  A.  C, 
37(1871).  It  must  shrsys  be  shown  that  the 
nlnminstnnnt  of  the  oaae  are  such  w  bring  it 
witbin  th«   porriew  of  the  section  :    Solano  x. 


Ltttta  Ram,  7  C.  U  R.,  481  (1880).  An  estoppel 
may  also  arise  where  the  mortgagee  permita 
the  property  to  be  void  by  private  sale: 
Munnoo  T^U  t.  Lalia  Choow.,  11.  A.,  144  (1873). 
In  the  case  of  Dhondo  BalkrinhHa  v.  Raofi,  20  B., 
290(1898):  in  which  PnUab  v.  Krishna,  supra, 
waa  cited,  it  waa  held  that  there  was  no  estoppel, 
registration  (except  in  a  case  of  fraudulent  con- 
cealment) being  notice  according  to  the  settled 
course  of  the  previous  Bombay  decisions.  For  a 
oaae  o(  a  somewhat  convene  character,  to  that  in 
text,  see  Byjonalh  Sahoy  v.  Donlhun  Bitwanath, 
24  W.  R.,  83  (1878).  Where  mortgaged  property 
is  sold  in  execution  of  a  deoroe  in  a  suit  brought 
upon  the  mortgage,  the  interest  <tf  the  mortgagee 
at  whose  instance  the  sale  is  made  is  held  to  pass 
to  the  purchaser,  and  the  mortgagee  is  estopped 
from  disputing  that  such  is  the  effect  cf  the  sale : 
Khenraj  Jutmp  v.  Linyaya,  H  B.,  82  (1873) ;  8e»h- 
yin  ShanUihoy  v.  Salvador  Vaa,  6  B.,  6  (1873) ; 
Shaik  AbduUa  v.  Haji  Abdulla,  8  B.,  8  (1883) ; 
see  Narndae  Jitram  v.  Joglekar,  4  B.,  87 ;  and 
cases  there  cited :  Ranuinath  Dost  v  Bolaram 
Phookun,  7  C,  677 ;  Hart  v.  Lah)l>man,  6  B., 
614(1881)  Where  a  person  vlaiiuoti,  as  his  own, 
property  attached,  in  execution  of  a  decree,against 
another  person,  and  lu<  claim  being  rejected  with- 
out enqoiry,  purchased  the  property  at  the  sale, 
it  was  held  that  his  so  purrbasing  did  not  estop 
him  from  asserting  ns  against  a  mortgagee  prior 
to  the  sale  that  the  property  van  bis  independ- 
ently cf  the  sale :  Hannman  Dnt  v.  Antadnla,  7 
\.-W.  P.  Rep.,  145. 

(3)  .Voonthft  Amir  v.  Syrf  AU  6  W.  R., 
289  (1866) ;  me  «.  43  of  the  Transfer  of  Property 
Art ;  explained  in  Syed  Xurul  v.  Shto  AoAoi,  19 
I.  A.,  287  (1892). 

(4)  Mohetk  Chunder  v.  Itwr  Cknnder,  1  Ind. 
Jar.  N.  S.,266  (1886) ;  citing  Boyton  r.  OoUt,  «  H. 
*  S.,  23 ;  Dyer  v.  Pearton,  3  B.  ft  C,  42 :  Howard 
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of  Property  Act  applying  the  general  principle  of  estoppel  deals  with  sock 
transfers  of  property  by  ostensible  owner8.(l) 

Connected  with  this  subject  are  estoppels  arising  from  benamd  transactjons, 
which  have  long  been  recognised  and  given  effect  to  by  Courts  in  India.  As- 
suming that  the  transaction  is  of  a  benami  character,  as  to  which  strict  proof  it 
required,  the  general  rule,  in  the  absence  of  any  statutoiy  limitation,(2)  is  to 
give  effect  to  the  real  title  and  to  allow  the  truth  to  be  shown.  The  law  of  bena- 
mi is  merely  a  deduction  from  the  equitable  doctrine  of  resulting  trusta,  and 
therefore  the  real  owner  may  establish  the  trust  against  the  benamidar  or  set 
it  up  as  a  defence  to  a  suit  by  the  benamidar,  if  the  latter  attempts  to  enfoioe 
his  apparent  title  against  the  beneficial  owner.  Similarly  creditors  of  the  real 
owner  may  have  recourse  to  the  benami  property,  but  if  creditors  of  the  bena- 
midar seize  the  property,  the  real  owner  is  entitled  to  have  the  property 
released. (3)  But  a  third  party  will  not  be  allowed  to  suSer  by  the  voluntary 
acts  of  owners  of  property.  And  it  is  not  to  be  supposed  that,  because  the 
existence  of  benami  transactions  has  been  judicially  recognized,  parties  are  at 
liberty  to  use  the  system  to  the  injury  of  others  whether  by  direct  fraud,  or  by 
putting  other  parties  in  a  position  to  defraud,  or  take  undue  advantage  of 
innocent  persons.(4)  The  transaction  may  give  rise  to  an  estoppel  against  the 
real  owner  and  his  representatives,  (6)  in  bvour  of  innocent  third  parties, 
whether  purchasers,  mortgagees  or  creditors  whose  acts  have  been  influenced 
by  the  conduct  of  the  real  owner  in  permitting  the  ostensible  owner  to 
appear  as  such.  In  such  a  case  the  real  nature  of  the  transaction  cannot  be 
shown,  and  the  real  owner  will  be  estopped  from  setting  up  the  secret  trust  ia 
his  own  favour  against  a  title  acquired  without  notice  from  the  person  who 
holds  benami  for  him. (6)  The  groimd  of  the  rule  is  obvious  :  it  would  bt 
monstrous  if  it  were  allowed  that  a  man  should  invest  another  with  the 
apparent  ownership  of  his  property ;  and  then  after  that  other  has   raised 


T.  Hudmn,  I.  E.  A  P.,  1 ;  Pieha'i  v.  Starn,  eupr* ; 
fretman  v.  Cookt,  supni,  Swan  v.  N.  B.  A^trtrala- 
(Km  Co.,  supra. 

(1 )  Ste  the  Act  edited  by  Shophard  and  Bro«m, 
and  casen  there  cited.  In  Jaymmy.  Harayan, 
5  Bom.  L.  B.,  eft2  (1903) ;  a  oiortgAgor  was  held 
to  be  estopped  from  queationing  his  own  right  to 
mortgage.  Ste  also  Narayan  Kandu  v.  Kaiguu- 
ia,  U  B.,  407. 

(2)  Su  Ot.  Pro.  Code,  s.  317  ;  s.  3«  of  Act  XI 
of  1S50 ;  s.  184  of  Act  XIX  of  1873.  .See  now 
N.-W.  P.  Act  III  of  1901;  [where  immovabli!  pro- 
perty has  been  sold  in  execution  of  a  decree  or  for 
arrears  of  Govemraent  revenue,  a  ntranger  will 
not  bo  allowed  to  claim  the  property  on  the  ground 
that  the  certified  purchaser  merely  purchased 
htnami  on  his  account ;  and  any  suit  brought  on 
Such  an  allegation  will  be  dismissed  tvith  oostsl. 

(3)  Sec  Mayne's  Hindu  Uw,  {§  400—407,  and 
oases  there  cited. 

(4)  SaUvildow  Mnduek  v.  Binioo  Ba»hirue, 
I  Marsh.,  293,  295  (1863). 

(6)  See  Lufhman  Ckundra  v.  Kali  Churn,  19 
W.  B.,  293  (1873)  :  distinguished  in  Sarai 
Ohundtr  t.  Oopal  Ckunier,  19  1.  A.,  209—211 
(1892).  And  sec  Chuitder  Koomar  v.  i/wftHitt 
Sahai,  10  C,  187  (1888) ;  Sarat  Ckunier  v.  Oopal 
Ckuwkr,  18  0.,  148  (1888) ;  but  there  is  no  es. 
toppel  againH  the  parohaaer  at  a  sale  held  in 
exeontion  of  a  decree  obtained  against  a  person 


who  would  by  his  conduct  bepreclodedfrom  dsoy- 
ing  the  title  <rf  third  parties  who  have  dealt  sritb 
his  baumiiar.  Set  po^t,  and  pp.  131- 137,  ante. 
(o)  Ramtoomar  Koanduo  v.  McQutn,  11  B. 
Ia.  R.,  p.  a,  48,  6t  (1873) ;  SakhaUa)  Moimk 
V.  Binioo  BatUnee,  snpta ;  Xneiawa  Ckmnitr  v. 
Kali  Chum,  supra;  Bughuan  Dot  v.  Dysad 
Singh,  10  W.  B.,  85  (1868)  ;  OMoy  Ckm  v. 
Punthantm  £a«e.  Harsh.,  564  (l863):Xai;f  Dm 
v.OuMn(fC%ua(ier,l  Marsh., 669,571  (1883);  Btwai 
V.  Oan^a  flaTain,Z  W.  K.,  10(I86fi) ;  Sunin  Ut 
V.  Taylor,  5  W.  R.,  36  (1866) ;  Broyonmik  Oham 
r.  Koylash  Chunier,  9  W.  R.,  583  (I36S) ;  A'iAe 
Singh  V.  Bitm  Nat\,  24  W.  R.,  79  (lS7fi) ;  Ofata- 
ier  Coomar  v.  Hiiriune  Sahai,  16  C-.,  173  (1888) ; 
Smith  V.  Wothum  Mahloom,  18  W.  R.,  V* 
(1872);  Bam  MohiMe  v.  Pm»  Koomam, 
3  W.  R.,  87  (1866);  Saroi  CktMin  v. 
Oopol  Chundtr,  19  L  .K.,  SOS  (1892);  d 
Saral  Chunier  v.  Oojnl  Chunier,  16  C,  148 
(1888);  where  it  was  held  that  the  mete 
fact  of  a  hnami  tranafiir  did  not  amoant  to  a 
binding  representation  :  the  eonteat  must  mere- 
over  be  between  the  true  owner  of  the  ^nptxtf 
and  a  person  claiming  under  bis  fti  mi  mOgr  • 
Baehi  Chunder  v.  Knagtt  AK,  SO  a,  S36  (l«IS)i 
in  iluhammai  Khan  v.  Muhamumi  Itniim,  | 
All.  K  .1.,  214  (1904),  the  Ooort.  refnTing  *» 
the  principal  oaae^  hsU  that  tba  party  had  M 
pon«truct!va  notice  o(  the  raai  titta. 
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money  upon  the  property,  resume  it  in  virtue  of  a  private  under8tanding.(l) 
Where  the  owner  of  certain  immovable  property  after  having  ezeouted  a 
fictitious  sale-deed  thereof  in  favour  of  some  persona,  brings  about  a  sale  of 
the  same  by  these  ostensible  vendees  in  favour  of  a  third  party  who  purchases 
the  property  for  consideration  upon  representations  made  to  him  by  the  real 
owner,  the  latter  will  be  precluded  from  setting  up  his  title  against  the  second 
purchaser,  and  the  sale  to  him  will  have  the  efiect  of  conveying  to  him  the 
interests  of  the  actual  owner  even  as  against  an  execution-creditor  of  the 
latter.(2)  Third  parties,  however,  dealing  with  a  benamidar  will  be  affected 
by  notice,  actual  or  constructive,  of  the  real  title,(3)  for  if  they  are  cognisant 
of  the  real  facts  they  can  in  no  way  have  been  misled. 

So  far  reference  has  been  made  to  the  rule  that  the  Courts  will  not  enforce 
the  rights  of  a  real  owner  where  they  would  operate  to  defraud  innocent  persons. 
"  A  still  stronger  case  is  that  in  which  property  has  been  placed  in  a  false  name, 
for  the  express  purpose  of  shielding  it  from  creditors.  As  against  them,  of 
course,  transaction  is  wholly  invalid.  But  a  very  common  form  of  proceeding 
is  for  the  real  owner  to  sue  the  benamidar,  or  to  resist  an  action  by  the  bena- 
midar alleging,  or  the  evidence  making  out,  that  the  sale  was  a  merely  colour- 
able one,  made  for  the  express  purpose  of  defrauding  creditors.  In  other  words, 
the  party  admits  that  he  has  apparently  transferred  his  property  to  another  to 
effect  a  firaud  but  ask  to  have  his  act  undone,  now  that  the  object  of  the  fraud  is 
carried  out.  The  rule  was  for  some  time  considered  to  be,  that  where  this  state 
of  things  was  made  out,  the  Court  would  invariably  refuse  relief,  and  would 
leave  the  parties  to  the  consequences  of  their  own  misconduct;  dismissing 
the  plaint  when  the  suit  was  brought  by  the  real  owner  to  get  back  possession 
of  his  property,(4)  and  refusing  to  listen  to  the  defence,  when  he  set  it  up  in 
opposition  to  the  persons  whom  he  had  invested  with  the  legal  title. (5)  And 
persons  who  take  under  the  real  owner  whether  as  heirs  or  as  purchasers,  were 
treated  in  exactly  the  same  manner  as  he  was.(6)  On  the  other  hand,  a 
contrary  doctnne  was  laid  down  in  more  recent  cases."  (7) 

It  is  in  the  first  case  clear  that  where  two  persons  have  combined  to  com- 
mit a  fraud  upon  a  third  the  transaction  is  wholly  void  as  between  those  persons 

(1)  BaUkaHo—   Moiudi   v.  Bindoo  B(ulu»u,  nalk  Kyr  t.  Doyal  Kruto,  13  W.  R.,  87  (1870); 
Mmh..  203,  204  (1863).  rPlaintiS  not  permitted  to  plead  fraud  of  hia 

(2)  TuUki  Bamv.  Uvfaddi  Lai,  2  All.  L.  J..  fatlier  from  whom   he  derived     title.]    On  the 
97  (1904).  other    hand,  see  Aim  Surun  r.  Pran  Ptary,  IS 

(S)    Ramcoomar  Koondoo  v.  McQuen,  11  B.  L.  Moo.  L  A.,  561  (1870) ;  s.c,  in  lower  Court,  1 

K.,  r.  C,  46,  64  (1872) ;  andcasee  cited  inpennl-  W.  B.,  166  (1864).     (n  thia  oaae  the  diatinotion 

timatc  »oU  :  and  in  Mayne's  Hindu  Lair,  {  403.  waa  taken  whioh  i<  to  be  found  in  the  later  oaaea, 

(4)     Atimiuliir  Dto  t.  SoopMarmn  Ohote,  2  S.  viz..  that  no    innocent  party  had  been  aSeoted 

t>.  A.,  Select  Caaea,  149  (1814);  SofAu*  Klia-  by  the  admisrion   or   repreaentation.     8te  aiao 

too*  T.  Collector  of  Mytnennngk,  S.  D.  A.  (1846),  Birj  Moiun  t.  Bam  Xtirnngh,  4  S.  D.  A.,  Seleot 

120 :  Brimho  Myt  t.  Bam  Dalub.  8.  D.  A.  (1849),  CJaaea.  436  (1829) ;  [cf.  Navnb  Atimut  v.  HhtA- 

276;  Bafak    Bafnarain   t.  JnggtmnaA  Perikad,  tmree  Uvtl,  13  Hoo.  I.  A.,  402  (1870);  Srimati 

8.  D.  A..  (1861),  774  ;  Koonjet  Singh  v.  Jantte  Lntkimani  y.  Mokttiiranailt  DmU,  4  B.  L.  R.,  28, 

Singh,  a.  D.  A.  (1862);    838;  Bhowannytunkur  29  (IS69).] 

/'andey  v.  Pvrttm  Bilm,  8.  D.    A.  (1863),  639 ;  (6)     Obhoychurn  OhuUuck  t.   Treeloehun  Chat- 

Bamiaonder  SanHal  t.  .4««iMf<iaM  Roy,  S.  D.  A.  ttrjtt,  8.  D.  A.  (1859).  1639  ;  Aim  Lull  t.  Kiahen 

(1866),  642:  Hwry  Suntntr  y.  KaU  Coomar,  W.  Chnmdrr,  S.  D.  A.  (I860),    439;  [<4.  fomaawfra 

R.,   266,    1864,  (whether   any     cmlitora    were  Na'ain  v.  Mahatundtr  Knnmr,  12   B.   L.   R., 

actually  defrauded  or  not  ia     imwaterikl];  Boy  433,438(1873)]. 

AuUcAam  t.  Soy  Goime,  4  W.  R.,  72    (1866) :  (6)     Lnekhet  Narain  v.  Taramonee  Do»Kie,  3 

Amm*»*    lK6e<    T.    ShaiWt    Kvntm,  4  W.  R.,  W.  R.,  92(1866);    KaSunath  Kw  \ .  Doyalliritio 

12  (1866) ;  Bhowante  Ptrthad  v.  Oheatun,  6  W.  0ei,  13  W.  R.,  87  (1870). 

GL,  177  (1866) :    Aloktoondry    Ooopio    v.    Boro  (7)    Maync'a  Hindu  Law,  { 404 ;  citing  luoat  Of 

Lai,  6  W.   R.,  287  (1866) ;  Ktuhnb  Chunder  w.  the  above  oaaea  and  aa  the    reoent  oaaea  refer- 

FyumOMe  Dottia,  7  W.  R.,  118  (1867):  KaUt-  red    to    in    text       SrttmvUy    Dtbia    v.    Bimola 

w,L«  42 
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and  the  party  defratided.{l)  It  has,  however,  been  a  question  of  some  difficohy 
as  to  how  far  the  parties  may,  as  bettoeen  themselves,  show  the  troth  of  the 
transaction.  Whatever  donbt  there  may  be  as  to  the  pUtintiff's  right  to  avoid 
his  own  deed  by  setting  up  his  own  fraudulent  act,  it  is  open  to  the  d^endani 
to  defend  his  possession  by  showing  that  the  real  transaction  between  him- 
self and  the  plaintiff  was  to  defraud  whether  a  third  party  or  the  defendant's 
creditors  generally.(2)  Whether  a  plaintiff  shall  be  so  allowed  to  plead  his 
fraud  wfll  depend  upon  the  question  whether  the  fraud  has  been  carried 
beyond  the  stpge  of  mere  intention.  If  the  fraudulent  purpose  has  been  ^oUy 
or  partiaUy  carried  into  effect  the  real  owner  will  not  be  permitted  to  succeed 
in  a  suit  instituted  by  him  for  recovery  of  the  property.  But,  where  the  fraud 
has  not  been  carried  into  execution  he  may  8ucceed.(3)  Where  the  ostensible 
transferee  never  had  any  exclusive  possession  of  the  property  in  question, 
which  was  for  a  great  many  years  treated  as  part  of  the  joint  family  propeitr. 
and  which  was  enjoyed  by  the  joint  family  (of  which  the  plaintiff  was  the  sole 
surviving  member)  for  more  than  twelve  years  before  suit ;  it  was  held  that 
the  plaintiff  was  entitled  to  have  a  declaration  of  his  right  to  the  property 
and  to  confirmation  of  his  po8se8sion.(4)  As  to  the  purchase  of  a  decree  by  a 
judgment-debtor  benami,  see  oases  cited  below.(6) 

Estoppel  by  conduct  may  arise  in  the  case  of  family  arrangements :  the 
decisions  as  to  which  extend  not  merely  to  cases  in  which  arrangements  are 
made  between  members  of  a  family  for  the  preservation  of  its  peace  but  to 
oases  in  which  arrangements  are  made  between  them  for  the  preservation  of  its 
property .(6)    So  where  infants  had,  since  attaining  their  majority   by  thnr 


Sondyne.  21  W.  K.,  422  (l«74) ;  [orennling 
Kakemitk  Kur  ▼.  Dogal  Kritto,  13  W.  R.,  87 
(1870),  itfra  :  alio  orrmiled  by  5Aam  7«U  t. 
Amart»dro  Sath,  22  C,  400  (1896)] :  foUowud 
in  (hftmalh  Naik  \.  Jaioo  Gkote,  23  W. 
B^  42  (1874) :  Bftmni  Nalh  ▼.  OcbcoUak  Sikdar, 
24  W.  R.,  S81  (187B).  Bee  iUm  Param  Sit^h  v. 
Lalji  Mai,  1  A.,  40S  (1877):  Bnatatk  Bof  r.  Bin- 
ioo  Batkinee,  20  W.  R..  112  (1873) ;  Muttamut 
Pkool  T.  Ooor  SuTun,  18  W.  R.,  485  (1S72)  ;  Mh- 
kirn  UMiek  r.  Ramjan  Sirdar,  9  C.  U  R.,  64 
(1881).  And  me  .W<JmdajiClopair.  ViOial  BallaU 
7  IS.,  78  (1881). 

(1)  .See  A'amtb  Siikee  t.  Ojocdhyarafh  Khan, 
10  Moo.  I.  A.,  540  (I8M) :  [folloncd  in  Kaktppa 
V.  Shitaya,  SO  B.,  492  (189S) :  see  Eravaat  v. 
Sidramappa,  21  B.,  (424, 443  189) ;  Byjnatk  Loll  v. 
Bamoodftn  CkonxUry,  1  I.  A.,  106  (1873)) ; 
Oofi  Watmdev  v.  Varkande  Narayan,  -t  B.,  30, 
33  (1878). 

(S)     Babaji  v.  ATn'Mna,  18  B.,  372  (1893). 

(3)  Jadu  Xatl,  t.  Rmp  lot,  10  C.  W.  N.,  6fiO 
(1906),  inirhinh  all  the  aotboritiea  are  rerieved. 
Gnberdhan  Binth  v.  Rilu  Soy,  23  C,  962  (1896) ; 
KaU  Ckarat.  v.  Rank  LaU,  23  C,  062».  (1894) ; 
Cktntatappa  ▼.  Pnlapra,  11  B.,  708  (1887); 
Skom  LaU  r.  AtHarendro  Nalh,  23  C,  460 
(1895) ;  Banku  Bthary  \.  Bai  Kumar,  4  C.  W. 
N.,  289  (1899);  27  C,  231;  Ouvinda  Knar  v. 
Lola  Kithnn.  28  C,  370  (1900^  Mcyne's  Hindu 
La.w,  f  405,  and  oaae*  there  and  in  the  preceding 
de  kioni  eited.  The  rule,  however,  appears  to 
be  atrioter  in  the  Mndraa  High  Ponrt.      Yaanmili 


Kriaknayya  v.  Cknndra  Pappayya,  20  H.,  3% 
330  (1897) ;  Rangammai  v.  Venkatackari,  SO  M., 
323  (1896) ;  Yaradajnlu  Savin  r.  Srinimmlm 
A'aidv,  20  U.,  333,  338  (1897);  (it  ia  ren 
donbtfnl  whether  in  a  caae  in  «hioh  tlie  maxiii 
in  fori  deHdo  woold  otherwise  apply  any  ercep- 
tiun  ariiea  by  reason  tliat  the  Ulegal  parpose 
has  not  been  carried  oat].  Sac,  however,  aa  te 
these  case*  Jadn  Natk  v.  fi«p  IMt,  10  C.  W.  N., 
660  at  p.  661  (1906).  la  Bonafa  v.  KmtafO,  H 
B.,  406  (1898),  Farran,  C.  J.,  at  p.  409^  was  of 
opinion  that  the  law  applicable  was  that  laid 
down  in  Ya»amati  Kritknaya  x.  Ckmadri 
Pappayya,  Hapra;  but  treats  Calcntt* 
decisions  as  being  to  same  effect,  and  Faltoo. 
J.,  stated,  p.  413,  that  when  the  traad  was  not 
completed  it  might  well  he  rootended  that  a< 
the  coUosive  transaction  had  not  really 
frostiated  justice,  the  ori|;ioid  owner  retained  a 
good  claim  t«  the  properly.  See  alvt  Hay  oa 
Fraudulent  and  Voluntary  Dispositiona  of  Pn.. 
I>erty,  2nd  Ed..  470—472;  as  to  6cUtioas  sales 
made  to  evade  process  for  recovery  ot  anean 
of  revenue,  see  Asm  Pernod  v.  Skim  Permd,  1 
N..W.  P.,  Rep.,  71. 

(4)  Orviiida  Knar  v.  Jjila  Kuiknn,  28  a.  370 
(1000). 

(6)  0*»o»  6'»«ni  V.  .Vo.W«  Omnder,  23  W.  K., 
95  (1874)  ;  Soroop  Cknnder  v.  TroyloUumaa  R"y, 
9  W.  E.,  230  (186S). 

(6)  If»Htoiii«  V.  WiUiaau,  U  R.,  2  Ch.  A^. 
394,  304 ;  cited  in.Xa*«*Mt7jn>  v.  Konpnt,  6  Bam. 
H.  0.  R.,  128  (1868). 
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oondnct,  adopted  the  acts  of  their  mother  and  guardian  and  agreed  to  treat  the 
will  of  a  teatator  as  valid,  it  was  held  that  by  their  acquiescence  in  the  dispo- 
sition  of  the  property  they  were  estopped  from  disputing  the  provisions  of  the 
will.(l)  Not  only  may  there  be  an  estoppel  giving  efiect  to  a  family  arrange- 
ment, but  a  party  may  by  his  conduct  be  estopped  from  insisiting  upon  a 
family  arrangement.(2) 

An  estoppel  may,  in  certain  cases,  arise  where  an  invalid  adoption  has  been 
acted  upon,  and  the  person  adopted  has,  through  representations,  been  led  to 
change  bis  original  situation.  So  where  the  defendant  actively  participated 
in  the  adoption  of  the  plaintiff  by  the  defendant's  brother,  and  by  many  acts 
signified  to  the  plaintiff  and  to  his  adopting  father  the  defendant's  complete 
acquiescence  in  the  adoption,  and  thereby  encouraged  the  plaintiff,  who  was  an 
adnlt  to  assent  to  such  adoption,  and  allowed  the  adopting  father  to  die  in 
the  belief  that  the  adoption  was  valid,  and  finally  concurred  in  the  performance 
by  the  plaintiff,  of  the  funeral  ceremonies,  it  was  hdd  that  the  defendant  was  es- 
topped from  disputing  the  validity  of  the  adoption.(3)  But  in  order  that  es- 
toppel by  conduct  may  raise  an  invalid  adoption  to  the  level  of  a  valid  adoption, 
there  must  have  been  a  course  of  conduct  long  continued  on  the  part  of  the 
adopting  family,  and  the  situation  of  the  adoptee  in  his  original  family  must 
then  become  so  altered  that  it  would  be  impossible  to  restore  him  to  it.(4)  Tn 
the  undermentioned  Madras  ca8e,(5)  it  was  hdd  that  the  rule  of  estoppel  by 
conduct  does  not  apply  when  an  adoption  is  made  by  a  person  in  full  belief  ths^ 
the  adoption  is  valid  in  law,  and  thereby,  and  by  the  subsequent  conduct  of 
the  adopter,  the  person  adopted  is  induced  to  abstain  from  claiming  a  share  in 
the  inheritance  of  his  natural  family  so  as  to  prevent  a  person  claiming  through 
the  adopter  from  impugning  the  validity  of  the  adoption.  But  the  construc- 
tion which  was  placed  by  this  decision  on  the  word  "intentionally"  in  section 
116  was  overruled  by  the  Privy  Council  in  Sarat  Chunder  Dey  v.  Oofol  Chunder 
Laka,  in  which  case  their  Lordships  said  of  the  Madras  case  cited  that  they  would 
have  "  great  difSculty  in  holding,  as  the  High  C!ourt  did,  that  a  series  of  acts  by 
which  an  adoption  is  professedly  made  and  subsequently  recognised  constitute 
a  representation  in  law  only,  and  not  of  fact. "(6)  As  to  estoppel  arising 
by  reason  of  tlie  recognition  by  one  member  of  a  joint  Hindu  family  of 
another  as  being  also  a  member,(7)  or  by  reason  of  plaintiff  treating  defendant 
as  being  in  certain  relationship  to  a  conmion  ancestor,(8)  see  the  under- 
mentioned cases. 

In  the  last  mentioned  case  it  was  pointed  out  that,  though  a  course  of  oon- 
dnct may  not  amount  to  an  estoppel  in  point  of  law  it  may  nevertheless  be  strong 


(1)  lakikmibai  v.  Ounpui,  A  Bom.  H.  V.  R.,  Babai,  19Boiu.,  374  (1894).-  Koroanes  in  vrhioh 
Its  (ISeS).  Ute  ttlao  Sta  Dati  v.  Our  8ahai,  3  A.,  it  wa«  belli  then  was  nu  estoppel,  .tee  OvriUinga- 
36  (1880) :  ttajtnier  Xarai»  t.  Bijoi  Oovini,  2  amami  r.  Ramaiakxhmamma,  18  H.,  63  (1894) ; 
Mooi  L  .\.,  233,  284  (1839) ;  Itamuinr  Dam  v.  Sanlappoyya  v.  Jtangappayya,  18  M.,  397  (1894); 
MaUram  Paniak,  13  C.  I..  R.,  96  (1888).  Yatkvant  Puttu  v.  Sadhabai,  14  B.,  312  (1889) ; 

(2)  JatiaH  Ammal  v.  Kammathawa!,  7  Had.  and  »ee  Tarini  Charan  v.  Saroda  Sundari,  3  B. 
H.  C  R.,  263  (1873).  1,.  R.,  146  (1889) ;  0«r«/inja»i««mi  v.  Bamala- 

(8)    Saiathiv     Morttkmr     v.     Harimoretkvar  kthnamnia,  18  M.,  83,  68  (1894). 

U    Boni.    H.  C.   K.,    190    (1874) ;    Chintv.    y.  (8)  Emnjoli    Vhhnn   v.    Eranjoli  KrinhnuH,  7 

Dkomla,  ib.,    192   not'  (1873);    Bavji  Vinagak-  M.,  3  (18.83). 

r«»  T.  Laltkmibai,  11  B.,  381  (1817);  Chilko  v.  (6)  L.    R.,    JO  1.  A.,  203,  218  (1892):    as  to 

Ja»iH,  11  Boil,.  H.  C.  R.,  199  (1874);  tamtam-  estoppel   on  a  point  of   law  twOopee  LoU  v. 

Ml  T.  FinuoiM,  16M.,  486  (1892);  5e(  however  (ThundraoUtf    Buhoojee,    II    B.  L.  R.,  391,    .196 

alio  Tatammatii   v.   Satkachatta,  10  Moo.  I.  A.  (1872). 

*»  (1866).                                                                    '  (7)  IjOa    Muddun   v.    KkiUunda  Kntr,   18  C, 

(4)    Parntibai/amtna  v.    RanrnkHthva,   IS  H..  341    (1890). 

146  (1894) ;    foUowiog  Qopalayfttn  v.  SagkajxUi  (8)  Agnmtl  flinfk  v.   Foujdar  Singh,  h  t .  L. 

^nm,  7  Ibd.  H.  C.  R.,  260  (1878) ;  KafWfi  v.  R.,  346  (1880). 
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evidence  and  throw  upon  the  party,  whose  conduct  is  in  question,  a  heavy  bar- 
den  of  proof. 

Where  it  had  been  understood  by  the  parties  for  some  time  that  a  certain 
mortgage  had  been  converted  into  a  sale,  and  that  the  property  had  passed  to 
the  defendant  by  purchase,  it  was  held  that  mere  admissions  that  it  had  bees 
converted  into  a  sale  did  not  operate  as  an  estoppel  or  prevent  the  mortgagor 
from  redeeming  the  preperty.(l)  Where  two  members  of  a  joint  Hindu  family 
had  held  out  another  as  the  manager  of  the  estate  so  as  to  induce  outsiders  deal- 
ing with  him  to  believe  that  he  had  authority  to  mortgage  the  whole  interut 
in  the  property,  those  members  were  estopped  from  contending  that  the  moit- 
gagos  efiected  by  that  other  were  not  binding  on  their  shares,  if  that  other  did, 
as  a  matter  of  fact,  borrow  the  money  for  the  benefit  of  the  family.(2)  If  goods 
are  in  a  roan's  possetisinn,  order,  or  disposition  under  such  circumstances  at 
to  enable  him  by  means  of  them  to  obtain  false  credit,  the  owner  who  has  permit- 
ted him  to  obtain  that  false  credit  must  sufEer  the  penalty  of  losing  his  goods 
for  the  benefit  of  those  who  have  given  the  credit.(S)  Where  an  offer  of  sale 
was  made  to  a  pre-emptor,  and  he  refused  to  avail  himself  of  it,  and  cousented 
to  a  sale  to  a  stranger,  it  was  hdd  that,  after  a  sale  to  a  stranger,  he  could  not 
set  up  his  right  of  pre-emption.(4)  See  for  the  efEeot  of  an  adjmission  as  to  the 
rate  of  interest  in  an  account  stated  by  a  banker,  case  below.(5)  The  service 
of  notice  of  foreclosure  on  the  occupant  of  mortgaged  property  (a  party  who 
claimed  as  purchaser  from  the  mortgagor,  but  who  had  not  established  his  title) 
does  not  stop  the  mortgagee  from  disputing  the  occupant's  title  to  redeem  the 
mortgaged  premises.(6)  If  a  person  takes  out  probate  of  a  will  his  heirs  aie 
not  estopped  from  disputing  the  will. (7)  SemUe  that  a  tenant  may  beestopp<yl 
from  objecting  to  the  terms  of  a  potta  where  he  has  accepted  pottas  containing 
similar  terms  for  a  series  of  years  previously  in  respect  of  the  same  holding 
and  has  by  his  conduct  led  the  landlord  to  suppose  that  the  potta  would  not  be 
objected  to.(8) 

As  already  observed,  it  makes  no  difference  what  the  form  is  which  the  le- 

Jresental^on  takes  or  whether  it  be  written  or  verbal  ;(9)  and  further  that  in 
ndia  there  is  no  technical  doctrine  of  estoppel  by  de€»d,  estoppels  arising  from 
written  matter  being  only  one  form  of  the  general  estoppel  by  representation 
for  which  provision  is  made  by  the  present  section.  It  will,  however,  prove 
useful  to  note  some  of  the  general  principles  touching  estoppels  in  writing  and 
the  cases  decided  thereon. (10)     The  intention  of  the  deed  as  appearing  on  the 


(1)  Abdul  Sakimv.  MaMatrao    Apaji,  14  B.,  (6)  '.  aii<<!,  p.M3  As  to  eerUin  clawes  <rf  doc** 

78   (1889).  menu  which  (amongst  other)  may  i 


(2)  Kruhtiaii  v.  Mfro,    in  B.,  32  (1890) ;  as  to       toppel,  tee  Claspenz  op.  cit.,  230 — 233 :  inToiec*, 
8t»nding  by  durin;  alienation  by  father  see  Stim&       HoUingy.   Elliot,  5  H.  A  N.,  117;  docamcati 


Namin  ▼.  Shew  Qdbind,  U  R.    L,  R.,  App.  29  repiresenting   goods,   suub  ss  warebooi 

(1873) ,  a*  to  avquiesoenct  o(  Hindu  minor  after  and     rieliTery    orders : — Oartget    Manufattwrimi 

attaining    majoritT,    see  Oopaitiaraia  v.  Mudio-  Co.  t.  aounpiaA,  6  C,  S89  (1880) :  KuifU  t. 

imi%,  14  B.  L.  K.,  32  (1874).  Wigen,  U  R.,  S  Q.  B..  660 :  Conntni  v.  TU  Ont 

(3)  Boiltau    V.    MHUr,    10   C.    L.    R.,    591  Aisiern  £y.  Co.,  K  R.,  1 1  Q.  B.  D.,  776 :  «e*w 
(1882);  V.  U/ime,  U  R.,  19  Q.  6.  D.,  68;  farmloo  r.  Bai^ 

(4)  Braja  Kithor  v.    Kirti  CAondro,  7  B.  L.  R..  I..  R.,  1  C.  P.  D.,  44fi ;  railway  receipU :  O.  I.  P. 
10(1871).  Aiilwoy  Co.  t.   Hanmafdae  BamHton,     14    &, 

(6)  Malnnuii  K%aT    v.  BaUeiilten  One.  3  A.,  S28  SI  (1899);  bills  ot  lading:   LMman  v.  CkWMa 

(1880).  19  Q.  B.  D.  333, 340:  OranlT.  Semf,  10  C  B., 


(6)  Prannalk  Bog  v.  Bookkea  Bfwm,  7  Moo.  I.       666 ;  Cox  r.  Amee,  18  Q.  B.  D.,  147 ; 
A.,  323,  394  (1869).  note:  SiaAelB..  Bank  v.  Mniootouimm  ChowOtg^ 


(7)  Stakomed    .tfiufam  t.  Khodeiunniua,  2  W.  Boarke,  O.  a,  322  (1866).  Sn  asto 
B.,  181  (186S).  and  awards  Casperst,  op.  eU.,  233 — 238. 

(8)  8ree  Sanhitraehari  v.  farada  Pillai,  27  M.,  (10)  Set    Cisspeca/,    op.  (A,  C,  H.  whers  tka 
332  (1903).  Indian  eases  vOl  befoond  eoUeoted. 
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face  of  it  most  be  regarded.  A  recita]  will  be  binding  if  it  waa  a  bargain  on  the 
faith  of  which  the  parties  acted.(l)  The  deeds  and  oontracts  of  the  people  of 
India  ought  (the  Privy  CooncU  have  said)  to  be  liberally  construed.  The  form  of 
expression,  the  literal  sense,  is  not  to  be  so  much  regarded  as  the  real  meaning 
of  the  parties  which  the  transaction  di8closes.(2)  A  party  will  be  precluded 
from  contradicting  an  instrument  to  the  prejudice  of  another  only  where  that 
other  has  been  induced  to  alter  his  position  upon  the  faith  of  the  statement, 
contained  in  the  instrnment.(3)  Recitals  therefore  which  have  not  had  this 
effect  cannot  operate  as  estoppels.  So  a  statement  of  consideration  in  a  deed 
is  not  conclusive  evidence  of  the  existence  of  such  consideration,  but  it  is  only 
evidence  as  far  as  it  goes  ;  (4)  and  so  also  a  receipt  may  be  contradicted  or  ex- 
plained (5)  ( v.  post ).  Estoppels  must  be  made  out  clearly,  and  this  is  an 
ancient  rule  as  to  estoppel  by  statements  in  a  deed.(6)  Those  who  rely  upon 
a  document  as  an  estoppel,  the  nature  of  an  estoppel  being  to  exclude  an  in- 
quiry by  evidence  into  the  truth,  must  dearly  establish  that  it  does  amount  to 
that  which  they  as8ert.(7)  If  the  document  is  ambiguous,  the  construction 
of  it  may  be  aided  by  looking  at  the  surrounding  circumstances.(8)  Where  a 
plaintiff  sued  the  defendant  to  recover  a  sum  of  money  by  attachment  and 
sale  of  certain  property  in  the  legal  possession  of  the  defendant ;  and  both  the 
plaintiff  and  the  defendant  professed  to  receive  their  title  by  virtue  of  a  docu- 
ment which  the  Court  found  was  invalid  according  to  Mahommedan  law ;  it 
was  held  that  the  defendant  was  not  estopped  from  denying  its  validity,  and 
the  Court  was  not  bound  to  hold  that  the  document,  as  between  the  parties, 
was  valid.  The  defendant  being  in  possession  it  was  for  the  plaintiff  to  establish 
her  right  to  attach  and  sell  the  property  by  showing  superior  title  in  herself, 
whatever  might  be  the  rights  of  the  defendant. (9) 

A  receipt  signed  by  a  party,  like  any  other  statement  made  by  him  and 
produced  afterwards  to  affect  him,  is  evidence  but  evidence  only,  and  is  not 
conclusive  but  capable  of  explanation.  (10)  It  may,  however,  like  any  other 
statement,  be  conclusive  evidence  in  favour  of  any  person  who  may  have  been 
indaced  thereby  to  alter  his  condition.(ll)  It  has  been  an  ancient  practice  among 
Hindus  of  indorsing  payments  on  bonds.(12)  It  is  also  very  customary  to 
stipulate  that  no  payment  will  be  recognised  except  ' '  after  causing  the  pay- 
ment to  be  entered  on  the  back  of  the  bond,  or  after  taking  a  receipt  for 
the  same."     But  such  a  stipulation  is  no  estoppel,  and  the  obligor  of  the  bond 


( I )  SoMik-  Ktultm  Railway  Co.   v.    Wharian,  tt  cleariy  made  out. 

H.   *  N.,  fi20,  526.  (8)  lb.,  and  ^ee  caaeo  cited  anU  at  p.  460  and 

,     (2)  Banooman    Protai,    v.      Mvut.    Babooa,  ■.  92,  Prov.  6. 

«    Moo.  I.  A.,  411  (I8M),  ftr  Knight  Brace,  L.  (8)  Kuvarbai  v.   Vir  Alam,  7  B..  170  (1863). 

f.,    and    M»  Bamlatt  8eU  v.  KanaiLatt,  12  C,  (10)  Famr  v.  H»iekiiuon,9  A.  ft  G.,  641  ;  a 

578  (1886).  reoeipl  itnothing  more  than  nprimd/aei*  aokoow- 

(3)  Pkiram  fKng  v.  Lalji  Mall.  1  A.,  40:i,  410  ledgment  that  the  money  haa  been  paid ;  Bhtif* 
<]877):  cited aalcat  p.  6S5.  .Seethh  caw  conn-  t.  Jaetxm,  3  B.  AC, 421 ;  Omtiu  v.  Key,  8  B. 
.dored  and  od  oertain  point*  diaaented  frotn  in  &  Ad.,  31ft :  kc  s.  91,  ill  (e),  anie,  and  oaaea  at  p. 
ChMuimrpa  T.  Puttappa,  11  B.,  708  (1887).  466  anie.     On   the  other  hand,  while  a  receipt  ia 

(4)  Set  ».  ti,  ProT.  {l),anU,  and  caaea  there  only  eTidenoeofpayment,areleaaeannniilate«  the 
«H<id  :  and  Sam  Btmm  t.  IVaa  Peane,  13  Moo.  debt :  Boatt  v.  Fatter,  2  H.  &  N.,  779. 

t.    A.,   6SI,  Sfi9  (1870) ;     Bamiitiar  Serimatu  t.  (11)  Otokut.  Key,  3  B.  A  A.,  318;  aee  AtM  t. 

rirapfa  Cketti,  2  Mad.  H.  C.  R.,  174  (1864).  Kiee,  2  Drewy,  73  (nnpitid  vendor  ) ;   Shrofsltire 

(6)  Tweedie  ▼.  Paono  Ohunder.  8  W.  R.,  12ft  Vnion,  etc.,  Co.  v.  H.,  I.  R.,  7  E.  *  I.  App.,  4»6, 

(1M7).  610  ( the  same  ) ;  Biekerlon  v.  Waiter,  L.  R.,  31 

(6)  Low  V.  Bomttrit,  h.  R.,  1891,  3  Ch.,  113,  eh.  D.,  161  (  mortgagor  acknowledging  receipt 
104L  of  mortgage-money  eatopped  aa  againat  aaaignee 

(7)  Mami  Mewa  t.  Ami  Bulat,  13  B.  L.  R.,  oi  mortgage  who  haa  given  fall  value ). 

SIS  (1874).    See  Siva  Sam  v.  Ali  Baksk,  A.,  806  (12)  Narayan  ViMr  v.  MotUal  Ramiaa,  1  B., 

(1881):  where  the  eatoppdwa*  held  to  have  been  40(1879). 
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may  prove  by  other  means  that  the  debt  or  a  part  of  it  has  been  sati8fied.(l) 
The  mere  absence  of  an  udorsemeDt  of  payment  on  the  back  of  a  kistbunii 
cannot  prevail  against  positive  proof  of  payment,  and  evidence  of  such  pay- 
ment most  be  admitted  ;(2)  though,  of  course,  in  deciding  whether  the  alleged 
pajrments  were  made,  the  omission  of  indorsements  is  a  most  important  circum- 
stance to  be  con8idered.(3) 

A  recital  in  a  deed  or  other  instrument  is  in  some  cases  conclusive,  and  in 
all  cases  evidence(4)  as  against  the  parties  who  make  it,  and  it  is  of  more  or  less 
weight  against  them  according  to  circumstances.  It  is  a  statement  deliberately 
made  by  those  parties  which,  like  any  other  statement,  b  always  evidence 
against  the  persons  who  make  it.  But  it  is  no  more  evidence  against  third 
persons  than  any  other  statement  would  be.(5)  A  recital  by  one  party  of  a 
state  of  facts  on  the  faith  of  which  the  other  party  was  induced  to  change  his 
situation,  as  for  instance  by  entering  into  a  contract  is  an  estoppel  in  favour  of 
the  party  whose  position  is  thus  altered.(6)  Though  the  recitals  will  be 
evidence,  there  is  no  authority  to  show  that  a  party  to  an  instrument  will  be 
estopped  in  an  action  by  the  other  party,  not  founded  on  the  deed  and  wholly 
collateral  to  it,  to  dispute  the  facts  admitted  in  the  deed.(7) 

The  question  whether  one  of  the  parties  to  a  fraud  against  third  persons 
can  show  the  truth  as  against  the  other  has  already  been  discussed  in 
connection  with  the  subject  of  benami  transactions. (8)  The  rule  of  title  by 
estoppel  has  been  the  subject  of  enactment  in  section  43  of  Transfer  of 
Property  Act  (IV  of  1882)  and  the  18th  section  of  the  Specific  Relief  Act  (I  of 
1877)  to  which  as  also  to  the  undermentioned  cases  reference  should  be 
made.(9)  The  mere  fact  of  a  person  attesting  a  deed  is  no  evidence  in  itself 
that  he  consented  to  it  or  knew  its  contents,  that  is,  the  mere  attestation  does 
not  necessarily  import  concurrence,  though  it  may  be  shown  by  other  evidence 
that  when  he  became  an  attesting  witness  he  fully  understood  what  the 
transaction  was  and  that  he  was  a  concurrent  party  to  it. (10)  As  to  documents 
executed  by  pardanaikin  women,   Hindus   or  Mahomedans,  v.   ante,  section 

(1)  Katte  Dot  r.  Tara  Chwud,  8  W.  R.,3ie  (6)  BrajaHumn  PaHatar  v.  BmAattaddi.  « 
(1867);  Kttrayan  Vniir  v.  MotUal  Bamitu,  1  B.,  C,  SdS  (1880);  Monnkar  /Kngh  v.  Smmirla  A'wr, 
45  (1876).  17  A.,    4S8  (1895) ;  and  •  ceait«l  <to«  not  Htop 

(2)  OiriKarte  fli»g  t.  [jtUoo  Konnmtr,  3  W.  in  favour  at  thitd  petmna  who  did  not  contract 
R.,  Hiao.,  2S  (18M).  on   the   faith   of  H  :  /!tnmglfa  v.  Burt,  U  Q.  K, 

(3)  Sa$bafhettum  CkeUy   v.  Oobin^ppa,  R  Mad.  781,  78t,  787. 

H.  C.  B.,  4«1  (1870> ;  Kofur  Matt  v.  AttemooUali,  (6)  AronfMUr.  Bmek,  supta :  ami  aeo  ».,  as  to 

I  N.-W.  P.  H.  C.  B.,  146  (1889).  cirenmatanoea  in  which  an  eatoppd    opentea  on 

{4)  S«»  Sarkitf  T.    PtototumMner  0M«ee,  6C.,  all  nr     is    confined     to   a    nm^v   p.my:    8<mA 

794   (1881);   Oour  Motue  v.     KritktM  Chunder,  ttutern  RaUuagCo.  v.  Wartm,  A  R.    »   K..  SK, 

4  C,  397  (1878) ;  Simhoo  Sakoo  v.  Boodhoo  Jum-  «27. 

madar,  13  W.  K.,  2  (IS70);  frooitals  in  deeds  (7)  CarptHler  v.  Butter,  8     M.  A  W.,  SUS,  212 

of  sale];  Sitker  Ckand  v.  Dutputti/  fUnj,  S  C,  3S3,  (8)  v.  anie. 

37S  (1879) ;  [recitals  of  necemity  for    contracting  (9)  Ikali    Ckaui  \.  Saban    Sirt^  i  C.,  2S3 

debt  i    Suniar  Latt  v.  JuddaoluM  Sukaye,  9  W.  (1879) ;  PruKJivan  Ocnrikaniias  r.   Baja,  4  B.,  34 

R.,  28fi  (1868)  [that  money  was  borrowed  for  bus-  (1879) ;  HfMUity  lal  v.  MaktA  Pnuad,  7  \.,  8M 

htaVatkraSh];  Mahomti Ilamidoolah  Y.  Maikoo  (188!S);  8k»n    Ptatai    v.  Oiai  Sin^  2  A.,  718 

ANxfxn,  11  W.  R..  298  (1869)  [possession  ] ;  Oopal  (1880).    Sm  p.  642  note  (4) 

▼.  Soraya*.  1  Bom.  H.  C.  K.,  31  (1863a,  [  separa-  (10)  Ram  Ckunder  ▼.  Ban  Z]to^  9  C,  463;  46 

tioo];    BkedMorain     Singk     v.      Necot     Koer,  H8ei) ;  RaikMft  DM  v.  Oeeool  Ckan4rr,  3  K  I- 

Manh.. 373 (1863) [JfoolteamamoAl;  Rao  Kitrun  R.  (P.  C),  67,63(1889).  t.  an(%  p.  97.  note(3);a 

T.  J(<A(Uk  JTooninir,  ;<  A)^a.,  150(1868)  [prpvioua  to  attestation  by  terenioDera  of  estates    heU  by 

mortdace  ]    as  to    recitals    in    \riUs,    see    Nil-  Hindu  fenialea,  ne  last  case  and  G^^juni  Cktndtr  t. 

fflonse  CkoKdkrn  v.  ZHkeenmisn  Kkanum,  8  W.  R.,  Oonr  JTonee.  6  W.  B.,  Hi  (1866)  ;  Madkmb  Ommdr 

371    (1867):  Bomanjte    Mmtekurjet    t.     Rouai*  v.   Onbind    Ckunier.  ft  W.   B..  .tISO  (1868).    A* 

Abioattak,    6  W.  R..  P.  C,  61 ;  Lahkman  Dada  also    Mako'kn  \:   ^er^amoMt.  20  M.,  289^  273 

T.  Ram  Ckandn.  1  B.,  511  (1877).  (1896). 
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111.(1)  There  is  not  neceBsarily  any  inconsistency  in  a  party  who  has  on- 
suocessfnlly  tried  to  rescind  an  agreement  afterwards  claiming  perfoimance 
of  it.(2) 

To  constitute  an  estoppel  it  is  necessary  that  the  statement  or  conduct  '1^9^**^*' 

charged  should  have  been  intentional,  with  the  object  of  inducing  the  other 

party  to  change  his  situation  in  consequence.   Mere  loose  talk  does  not  usually 

estop.    A  party  will  not  be  estopped  by   information  given  by  him  merely 

informally,  as  a  matter  of  conversation,  with  no  intention  of  establishing  a 

contracttud  relation  with  the  party  to  whom  he  speaks  :  it  being  the  duty  of 

the  parties  asking  him  for  such  information  to  notify  him,  if  they  would  bind 

bim,  that  they  intended  to  act  upon  his  answers.    At  the  same  time  a  party  by 

negligence  in  asserting  a  claim  may  be  afterwards  estopped   from  setting   up 

such   claim  aj^inst   strangers.(3)    The  representation  must  ha-ve  been  made 

with  the  intention  either  actual^  or  reasonably  to  be  inferTed(4)  by  the  person 

to  whom  it  was  made  that  it  should  be  acted  upon.    A  third  person  to  whom 

the  representation  was  not  made  cannot  claim  the  estoppel,   unless  it    was 

intended  or  apparently  intended  that  he  shotdd  act   upon   it.(5)    The  term 

"wilfully"    as    used    in    the    case    of    Pickard  v.    8ear8{6)   is    in  effect 

equivalent  to  "  intentionally  "  (7)  or  "  voluntary.  "(8)     And  by  the  term 

""  wilfully  "  we   must  understand,  "  if  not  that  the  party  represents  that  to 

be  true  which  he  knows  to  be  untrue,  at  least  that  he  means  Aw  representalum 

to  be  acted  ujxm,  and  that  it   is  acted  upon  accordingly ;  and  if,  whatever  a 

man's  real  intention  may  be,  he  so  conducts  himself  that    a   reasonable  man 

would  take  the  representation  to  be  true,  and  believe  that  it  was  meant  that  he 

should  act  upon  it,  and  did  act  upon  it  as  true,  the  party  making  the 

representation  would  be   equally  precluded   from  contesting  its  truth."(9) 

Therefore,  intention  to  have  the  representation  acted  upon  may  be  presumaiile 

as  well  as  actucl,  so  that  a  man  would  be  bound  as  well  when  his  conduct  or 

the  circumstances  of  the  case  justified  the  inference  of  intention  as  when 

he  actually   intended    the  result.      Negligence  when  naturally  and   directly 

tending  to  indicate  intention  will  therefore  have  the  same  effect  in  creating 

the  estoppel  as  actual  intention. (10)  But  mere  want  of  care  towards  preventing 

an  unauthorized  transfer  of  one's  property  or  the  like  act  creates  no  estoppel ; 

otherwise  a  man  might  be  precluded  from  alleging  that  his  signature  had  been 

forged  on  the  ground  that  he  had  negligently  employed  a  dishonest  clerk.    It 

is  only  when  the  negligence  is  a  breach  of  duty  to  the  party  claiming  the 

estoppel,   S9  e.g.,  where  it  has  amounted  to   permitting  another  to  clothe 

(I)  ante,  ■.  Ill  and  canes  there  cited.  (7)  Sant  ChtinJtr  ▼.  Oopal   Clutnier,  19  L  A. 

(8)  Srith  Cktnim  v.  Roy  liofumaU,  6  Bom.  L.  203,  219  ((1882). 

I!..  801    (1904).  (8)  Conith  v.  Ahingtm,  4  H.  4i  N.,  049:  bant 

(3t  Wharton,    Kv.,  {{   l')7»,   1155;  aa  to  fact  Chundtr  v.  Oopal  Ch%Kier,  anpra,  Parke,  B.,  per- 

sttted  aa  heanay  offered  to  prove  an  e«toppel,  iee  ceiving  that  the  mad  '  wilfully  '  might  be  read 

Roc  y.  Femrs,  2  B.  A  P.,  M8 :  HitfiKH  v.  Vroman,  »»  oppoaed  not  merely  to  '  invdnntarily '  bat  to             * 

16   N.  T..  381  tAmer.)     "  In  general  where  them  '  nnintentionally  '    showed  th«t  if  the  repraeot* 

»  ootbiog  reaBonaUy  indicating  that  the  repre-vnt-  ation  was  made  voluntarily,  though  the  effect  ob 

allon    was  intended  to  be  acted  upon  as  a  state-  the  mind  of  the  hever  was  produced  unintentim. 

ment  oi  the  truth,  ft  that  it  was   tantnu:ount  to  ally,  the  aaiue  result    wooM    follow.  Bigelow,  o^ 

a  promise  or  a«(.'oaiiient  that  the  declaration  made  <^.,  KM  n. 

IS   trw    so    as    tr  amount  to  an  undfsrtaking  to  (9)  Fneaun  v.    Coohe,  2  Kx.  R.,  654,  per  Baton 

r<  spood  in  t-asc  o(  its  folsitT,  the  oaxty  ir.aking  it  Parke,   eited  in  Saint  Clutttier  v.  Oopal  dmaitr, 

w    not     estopped    from    proving    the    truth. "  supra. 

Bigelow,  op.  cit'.,  «29.  (10)  Freeman  v.  CimH,  S  Ex.  R.,  664;  Oren  v. 

(4)  T.  pott.  WdU,  10    A.  t  R.,  80,  97 ;  Corr  v.  TMukm  By. 

(5)  Ma^enbarg  v.  Uayws,  60  X.  Y.,  675  (Amer).  Co.,  L.  B.,  10  C.  P.,  307 ;  .inuM  v.  CItfque  Ami, 
Bigelow  0|>.  eit.,  630;  Carr  v.  jAindou  A  K.-W.  1  C.  P.  !>.,  579;  ''ofriiViiKi  v.  Bank  of  fufbiuf,  23 
Ry.  Co.,  lO  C.  P.,  317.  Q.  B.  D.,  243 ;  SeUm  lai»t  *  Oo.  t.  lafone,  U  R. 

(«}  e  A.  ft  B.,  460 ;  v.  anU,  p.  641,  m-U  (I).  19  Q.  B.  D.,  68 ;  Bigelow  op.  eil.,  «aO,  631. 
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himself  with  an  apparent  anthority  to  act  for  the  party  against  whom  the 
estoppel  is  alleged  that  the  rule  of  intention  is  8ati8lied.(l)  A  person  who  hj 
his  declaration,  act,  or  omission,  has  caused  another  to  believe  a  thing  to  be 
tme  and  to  act  upon  that  belief  must  be  held  to  have  done  so  "  intention- 
ally "  within  the  meaning  of  the  statute,  if  a  reasonable  man  would  take  the 
representation  to  be  true  and  believe  it  was  meant  that  he  should  act  upon 
it.(2)  It  is  not  necessary,  however,  to  prove  an  intention  to  deceive  in  order 
to  make  a  case  of  estoppel,  nor  is  it  necessary  to  an  estoppel  that  the  perstm 
whose  acts  or  declarations  induced  another  to  act  must  have  been  under  no 
mistake  or  misapprehension  himself.  Section  1 15  does  not  make  it  a  condition 
of  estoppel  resulting  that  such  person  was  either  committing  or  seeking 
to  commit,  a  fraud  or  that  he  was  acting  with  a  full  knowleidge  of  the 
circumstances  and  under  no  mistake  or  misapprehen8ion.(3)  What  the  section 
mainly  regards  is  the  jmsition  of  the  person  who  was  induced  to  act,  and  not  the 
motive  or  state  of  knowledge  of  the  party  upon  whose  representation  the  action 
took  place.  If  the  person  who  made  the  statement  did  so  without  full 
knowledge,  or  under  error,  sQn  imputet,  it  may,  in  the  result,  be  unfortunate 
for  him,  but  it  would  be  unjust,  even  though  he  acted  under  error  to  throw 
the  consequences  on  the  person  who  believed  his  statement  and  acted  on  it  as 
it  was  intended  he  should  do. (4)  It  has  been  hdd  in  America  that  the 
representation  must  have  been  a  free  voluntary  act ;  and  if  obtained  by  the 
party  who  has  acted  upon  it,  it  must  have  been  obtained  without  artifice.  If  it 
has  been  promised  by  duress  or  by  fraud,  there  wiU  be  no  estoppel  upon  the 
party  making  it,  it  would  seem,  though  he  made  it  with  the  full  intention 
that  it  should  be  acted  upon;  indeed,  it  is  said  that  where  the  conduct 
supposed  to  have  created  an  estoppel,  was  brought  about  or  directly  en- 
couraged by  the  party  alleging  the  estoppel,  no  estoppel  is  created.  But  thtt 
must  probably  lie  understood  of  something  in  the  way  of  artifice  or  other 
questionable  endeavour.  (6) 

The  representation  and  the  action  taken  must  be  connected  together  ss 
cause  and  effect.  Not  only  must  it  be  shown  that  there  was  belief  in  a 
particular  fact,  and  action  taken  upon  such  belief,  but  also  that  the  action  and 
belief  were  indv4xd  by  a  representation  of  the  plalntifi  intended  or  calculated  to 
have  the  result  which  has  happened.(6)  But  though  the  representatioa 
must  have  been  the  inducement  to  the  chuige  of  position,  it  need  not  have  been 
the  sole  inducement  if  it  were  adequate  to  the  result, — ^that  is,  if  it  might  have 
governed  the  conduct  of  a  prudent  man,  and  if  it  did  influence  the  result,  that 
will  be  enough  though  other  inducements  operated  with  it.    And  the  law  will 

(1)  Bnielow,  op.  cit.,  031,  •(32,  citing  Swan  v.  20a,  213,  2IK  (1892),  overruling  Ommga  Sai»i  r. 
North  BnHtk  Aiulmlanai.  Co.,  2  K.  &  C,  )7^:  Him  ttini/k,  2  A.,  «»  (1880|:  I  Mm  t.  SnA-ii, 
M  to  aOniuc  m  to  the  fact  of  a  forgrd  ngnature,  iwr       7  M.,  3  (1083). 

MeKfmie  v.  FritM  Line»    Co.,  6  App.  Cm.,  82.  H)  n.,  ciling   CatnwruM  v.     Ijorhm,  S  Marq, 

(2)  Bamt  Chtntdv  v.  nopal  Ckuiuirr,  «upr».  829;  Pktard  -r.  Stan,  nimi :  Fneman  t.  Cook, 
Ike  High  (>)urt  of  Madraa  had  previooiily  napn;  Cornitk  t.  .ibiofloii,  savn -.  Cst  \.  Lemira 
IVitknm  V.  ^ri»»iian,  7  M.,  3,  8  (1883)]  Mpreoscd  *  Xf»th-Wuten  llail>r»itVo.,U  R.,  WC.f.,nt: 
the  view    th«t  by  the  autrtitMion  in  thk  Kction  .^loii  Lain}  *  Co.  v.  lafona,  1»  Q.  B.  JX,  08. 

e<  the  won!  "  hitentionally  "  for  "  \vilf ally  "in  (8)  Bigeiow  op.  rU.,  (188;  ■«    to  admiKMn  gxdtf 

the  rule  stated  in  FickarH  v.  Searf,  S  .K.  A  E.,  IS9,  doreM,  m(  Wharton,  Rr.,  {  lOtW. 
ft  waa  poMiUy  the  dtwgn   to  exelude  caaea  froin  (6)  Solam>  v.  LaOa  Kmm,  7  C.  L.  R..  481  (I8SD); 

the   rule    in    India  to  which  it  might  be  applied  Maktatt  Dot  v.  XUkamtd  tkuuB,  *  V.  W.  N.,  JO 

noder   the    teruin  in   which  it  had  been  itated  by  (1SP9),  in  Bemi  Pntud  v.  MkUKtmr  Km,  21  .U 

the   Englirii    Courta.    But  the  Pri\7  Conncil  dii-  316,  322  (I89B),  it  waa  held  that  that  which  naUr 

agreed     with     this    \iew,    and  held  that  on  the  induced    the    party  to    abandon  a  pttrtiou  of  Ini 

•ontrary,  the  nilMtitatioa  wu  made  for  the  par-  dnim    waa   not  the  acta  of  the  other  party  Rbfd 

poM    of  declaring  the  law  in  India  to  be  precisaly  upon    as  an  estoppal  bat  an  extraneous  caaw  ia- 

that  of  the  law  of  England.  dependent  of  such    p^Vy:  v.    pntt,     "  To  AU  ' 

(81  8ant  Ch*niir    r.  Oopnl  Chunder,  19  1.  A.,  p.  6«<. 
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not  undertake,  in  favour  of  a  wrong-doer,  to  separate  the  various  inducements 
presented  and  ascertain  precisely  how  much  weight  was  given  to  the  representa- 
tion in  que8tion.{l)  But  though  the  representation  need  not  be  exclusively 
acted  upon,  there  can  be  no  estoppel  where  the  party  claiming  one  is  obliged, 
before  changing  his  position,  to  enquire  for  the  existence  of  other  facts  to  make 
the  inducement  sufficient,  and  to  rely  upon  them  also  in  acting.(2)  In  such  a 
case  it  is  clear  that  the  inducement  was  not  adequate  to,  and  therefore  not  the 
cause  of  the  result,  viz.,  the  action  taken.  If  the  party  is  absent  at  the  time 
of  the  transaction  his  silence  or  other  conduct  must  at  least  be  of  a  nature  to 
have  an  obvious  and  direct  tendency  to  cause  the  omission  or  the  step  taken.(3) 
The  section  uses  the  word  ' '  permitted  ' '  as  the  expression  apt  to  cases  of 
omission  and  negligence.  Conduct  of  omission  or  negligence  may  be  the  cause 
of  the  action  taken  :  such  conduct  raising  inferences  which  are  often  as  casually 
effective  as  any  positive  declarations  may  be. 

There  can  be  no  estoppel  if  the  party  to  whom  the  representation  is  made  •ToittiUmw: 
does  not  believe  it  to  be  true,  for  in  such  case  the  resulting  conduct  is  in  no  sense 
the  effect  of  the  preceding  declaration.  This  section  does  not  apply  to  a  case 
where  the  statement  relied  upon  is  made  to  a  person  who  knows  the  real  fact 
and  is  not  misled  by  the  untrue  statement.  A  person  cannot  use  as  an  estoppel 
a  statement  by  which  he  has  been  in  no  way  misled  or  induced  to  alter  his  posi- 
tion to  his  own  detriment.(4)  There  can  be  no  estoppel  arising  out  of  legal  pro- 
ceedings when  the  truth  of  the  matter  appears  on  the  face  of  the  proceeding8.(5) 
The  person  who  claims  the  benefit  of  an  estoppel  must  show  that  he  was  igno- 
rant of  the  truth  in  regard  to  the  representation.(6)  When  both  parties  are 
equally  conversant  with  the  true  state  of  the  facts  it  is  absurd  to  refer  to  the 
doctrine  of  estoppel.(7)  So  where  the  plaintiff  was  as  much  acquainted  with 
the  actual  facts  of  the  case  as  the  defendant,  there  being  in  fact  no  mis- 
representation by  the  latter  upon  which  the  plaintiff  had  been  induced  to 
act  or  to  alter  his  position  there  was  held  to  be  no  estoppel.(8)  In  such  cases 
the  person  making  the  representation  to  another  does  not  "  cause  or  permit  " 
that  other  to  believe  the  representation  to  be  true.  The  representation  in 
order  to  work  an  estoppel  must  be  of  a  nature  to  lead  naturally,  that  is,  to  lead 
a  man  of  prudence  to  the  action  taken. (9)  To  justify  a  prudent  man  in  acting 
upon  it,  it  must  be  plain,  not  doubtful,  or  matter  of  questionable  inference,  for 
certainty  is  essential  to  all  estoppels.  The  Courts  will  not  readily  suffer  a  man 
to  be  deprived  of  his  property  when  he  had  no  intention  to  part  with  it.(IO) 
Again,  to  say  that  the  representation  must  be  such  as  would  naturally  lead  a 
prudent  man  to  act  upon  it  is  also  to  say  that  it  must  be  material.  That  is 
equaUy  essential  to  the  estoppel.(ll)    This,  however,  does  not  mean  that  the 

(1)  Bigolo*',  »)).  Wl.,  fiSS,  083 :  ■>.    post.  "  Kmnatdge;"    to    ciroum«tanae>i    which    luHy 

(2)  IK,  639,  640.  necessitate  enquiry,   see   Biskethur  v.   Umrhtad, 
(a)  Ih.,  EM.  U     A.,    362    (1892);     Jtameootuir     Knnrdno     v. 

(4)  Oritk  Ckandra  v.  Itwar  Ckandm,  3  B.  I..  K..       Maequeen,  11   B.,  L.  R.,  46  (1872). 

A.  C.  3S7  (1880);  s.    c,  12  W.  R.,  220;  K<mUi  (7)  Per    Farran,   0.   J.    Hcmapa  v.  .V«r«7j«,  23 

Ctarum  v.  Maklab  Chandra,  S«7.  Rep.,  July— Deo.  B.,  406,  400  (1898). 

1W4,  p.  %9 ;  JMitvuri  Tenari  v.  Vvrga,   7  .A.,  878  (8)  Ml.  Oodeg  Koowur  v.  Ml.  ladoo,  13   Moo.  1. 

<1886).    iroraym  v.  Baoji,  28  B.,  393,  397  (1904)  A.,  SSfi,  tm  (1870). 

So  in  an  action  for  deceit,  if  it  i*  proved  that  the  (9)  Bigelow  np.  eU,,  ff72. 

plaintiff    did  not  rely  npon  the  falw  atotenient  (10)  Ih.,  fi78:  soeSmilh  v.  Ciadmcl,  20  Ch.  I)., 

eomplained  of,    he  cannot  niaintiun  the  action :  37.    [  If  a  statement,  by  which  the  plaintiff  uys 

Smith  V.  Ciadwiet,  SO  ( 'h.  D.,    27.  be  has  been  deceived,  is  aoibiguoas,  the  plaintiff  is 

(5)  Tom  lal  y,  Surobar  Singh,  4  C.  W.  X.,  533  bound  to  state  the  meaning  which  he  attached  to 
(1W9),  s.  c,  27  C,  413;  Kamyan  v.  Raofi,  28  it,  and  cannot  leave  the  court  put  a  meaning  upon 
B.,  888  (1904),  at  p.  397.  it. 

(•)  Bigdo*  op.  at.,  6Sf— 628,  and  cawn  tlisre  (11)  Bigelotf,  op.  ct<.,  882;  Smith  v.  Chadmck, 

ckad ;  ■•  to  the  presumption   of  knowledge,  r.       supra.    [If    a   statement,  although    untrue,  is  no 
ih.,  pp.  tey.  Ml,  uti  ante :  K.  iU,  i  "  InttHtian.  "       trivial    that    it   could    not   in  the  opinion  of  thr 
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representation  in  question  most  have  been  the  sole  inducement  to  the  change 
of  position ;  if  it  were  adequate  to  the  result, — that  is,  if  it  might  have  governed 
the  conduct  of  a  prudent  man, — ^and  if  it  <Ud  influence  the  result,  that  will  be 
enough,  though  other  inducements  operated  with  it.  And  the  law  will  not 
undertake,  in  favour  of  a  wrong-doer,  to  separate  the  various  indocemente 
presented,  and  ascertain  precisely  how  much  weight  was  given  to  the  repre- 
sentation in  qtte8tion.(I) 

A  thing  ^  proposition  of  law  is  not  "  a  thing  "  within  the  meaning  of  the  section, 

and  this  expression  refers  to  a  belief  in  a  fact.(2)  The  representation  in  order 
to  work  an  estoppel  must  be  a  material  statement  of  fact.(3)  The  rale 
exolnding  statements  of  opinion  and  statements  of  law  has  been  said  to  be 
based  upon  the  ground  that  the  truth  is  uncertain,  or  that  the  person  to  whom 
the  statement  is  made  knows  as  much  about  the  matter  as  the  other.(4)  In 
the  undermentioned  case  the  Court  expressed  an  opinion  that  a  grantor  might 
possibly  be  estopped  from  questioning  the  permanent  character  of  a  lease  bv 
reason  of  misrepresentations  even  on  a  point  of  law  which  was  not  clear,  and 
free  from  doubt. (5)  The  fact  must  be  a  fact  alleged  to  be  at  the  time  actually 
in  existence  or  past  and  executed.  The  representation  must  have  references  to 
a  present  or  past  state  of  things ;  for,  if  a  party  make  a  representation  concern- 
ing something  in  the  future,  it  must  generally  be  either  a  mere  statement  to 
intention  or  opinion  uncertain  to  the  knowledge  of  both  parties,(6)  or  it  will 
come  to  a  contract,  with  the  peculiar  consequences  of  a  contract,  or  to  a  waiver 
of  some  term  of  a  contract,  or  of  the  performance  of  some  other  land  of 
duty.(7) 

"  To  act."  '^  ^  essential  to  an  estoppel  that  one  party  has  been  induced  by  the  conduct 

of  the  other  to  do  or  forbear  (8)  doing  something  which  he  would  not,  or  would 
have  done,  as  the  case  might  be,  but  for  such  conduct  of  the  other  party.  In 
order  to  hold  a  case  to  be  within  this  section,  the  Court  must  come  to  the 
following  findings : — (a)  that  the  plaintiff  believed  a  certain  fact  to  be  true : 


Court  bfti-e  inflneiicnl  the  condurt  of  thr  ptMntif,  (ft)  Kartintk    Oyol    v.     Ram    Xanin,  30  C, 

it  wOl  not  «up|K>rt  ao  action    for  deoeit.  i    Srt  S83  (IMS). 

Tnytor,  Rv.,  •.  98.  (6)  The  intrat  of  s  psrty  ii  nrccwsrily  ancn- 

(1)  MeAktrv.  Hortty,  3S  Ind.,  439  (.'Vmtr.) ;  tnin  aa  to  its  fulfilment.  No  person  ha«  a  right 
Bigelow,  Of.  cit.,  682.  Moraiian  v.  Raofi.  28  B.,  to  rely  on  it.  A  peraon  cannot  be  bound  not 
393,  397  (I{I04).  to  obanpe  his  intention,  nor  ran  be  b«  pretrlnded 

(2)  Rajnarain  Bo»t  v.  t'oirrrtal  Li/r  Amuraiuv  from  showing  sorh  a  change  merely  becanse  br 
'».,  7  C,  694  (IS8I) :  see  Oopet  IM  v.  CkunHrao-  has  prerionaly  repreaented  t^at  his  intcntioaa 
I'e.  BiJmojtt,  II  B.  I..  R.,  396  (1878);  s.  c;  IP  were  once  different  from  those  wfairh  he  erea- 
W.  P..,  12  SuTftulrakaln*  hog  v.  DoKrfamtidaTi  tnally  executed :  /aufdoii  t.  Dnmd,  <0  Allen.. 
IhMt,  19  1.  A.,  116,  US  (l«92);  TVijore  v.  Tognre,  4SS ;  «.  o..  6  Allen.,  423  (Amer.),  per  Bigelow. 
I.  A.,  Sup.  Vol.,  71  (1872) ;  Morgan  v.  Couckman,  C.  J., 

14  C.  n.,  ISO ;  as  to  admissions  of  lav,  see  p.   Il{>  (7)  Bigelow  op.  eit.,  674 ;  MaltUtom  v.  .iUtr- 

nnle.  «o«,  8    App.    Cas.,    467,  473;   6   Ev.  It.,  398 

(3)  Bigelow  op.  «'(.,  572—674,  state*  that  to  be  Jordan  ▼.  JfoMy,  6  H.  I..  Cas.,  18%  213—216 : 
tho  grneral  rule,  adding  that  it  can  seldom  happen  CtHitm  Bank  v.  First  XaUomal  Bank,  L.  R., 
that  a  statement  of  opinion  or  of  a  pioposition  of  6  K.  *  1.  A.,  362,  340 ;  7«daia>  r.  XwlkaHmi, 
law  will  oonolode  the  party  mniting  it  from  denying  28  B.,  399,  407  (1904).  Pcttoek  on  Ointnct. 
it«  correctnees  except  where  it  is  nndentood  to  Appendix,  note  K.,  and  case*  there  cited. 
luoHn  nothing  hut  a  simple  statement  of  faet ;  (8)  The  damage  need  not  bo  shown  to  be  a  fom- 
that stjitcn.ents of  opinion, however, often  approaib  »»»e  step  taken  to  one's  prejudice:  it  is  eooughto 
tci  rt-presentationH  of  fact,  the  whole  suggestion  in  show  that  the  party  claiming  the  estoppel  wsa  in- 
ifKorrl  to  leal  opinion  treading  on  delicHtr  dooed  by  the  other  party  to  rrfnin  frem  obtain- 
gionml ;  and  that  it  seems  probable  that  the  rule  ing  a  perHeukir  benefit  which  he  would  otherstee 
«g«in«t  representations  of  law  has  been  pressed  hsTe  been  reMonably  sure  of  aoquiring,  Bigdov, 
too  far.  See  oases  cited  »;  Jetkabkai  v.  op.  at.,  M6;  eitiatt  KnifkU  t.  Vi^u,  L.  K,  « 
Satkabai,  28  B.,  399  (1904).  .it  p.   407.  Q.  B.,  360; 


(4)  lb..   872. 
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[8.  116.]  ESTOPPEL  667 

(6)  that  in  consequence  of,  and  as  the  effect  of  such  belief  he  acted  in  a  particular 
manner ;  (c)  that  that  belief  and  the  plainti&  so  acting  upon  that  belief  were 
brought  about  by  some  representation  (either  declaration,  act  or  omission),  on  the 
part  of  the  defendant,  which  representation  was  intentionally  made,  in  order  to 
produce  that  result. (1)  To  establish  an  estoppel  it  is  not  sufficient  to  find  that 
it  may  well  be  doubted  that  the  plaintiff  could  have  acted  in  the  way  he  did, 
but  for  the  way  in  which  the  defendant  had  acted.  It  must  be  proved  as  a  fact 
that  the  plaintiff  could  not  have  acted  in  the  way  he  did,  and  that  the 
defendant  by  his  declaration,  act  or  omission  intentionally  caused  or  permitted 
another  person  to  believe  a  thing  to  be  true  and  to  act  upon  such  belief  .(2)  As 
the  foundation  of  the  doctrine  is  the  changed  situation  of  the  parties  referable 
to  the  representation  as  its  cause,  a  person  cannot  use  as  an  estoppel  a  state- 
ment by  which  he  has  been  in  no  way  misled  or  induced  to  alter  to  his  own 
detriments(3)  his  previous  position.(4)  Upon  this  essential  of  an  estoppel  Mr. 
Bigelow  observes  as  follows  :(5) — "  The  rule  is  fundamental  that  unless  the 
representation  of  the  party  to  be  estopped  has  also  been  really  acted  upon  the 
other  party  acting  d^erently,  that  is  to  say,  from  the  way  he  would  otherwise 
have  acted,  so  that  to  deny  the  representation  would  be  to  prejudice  him,  no 
estoppel  arises.  Neither  a  statement  of  any  kind  nor  an  admission  in  jiait  can 
amount  of  itself  to  conclusive  evidence.  But  if,  on  the  other  hand,  the 
representation  has  been  acted  upon  promptly,  under  circumstances,  such  as 
those  already  detailed,  the  party  making  the  statement  or  guilty  of  the  conduct 
in  question  will  be  precluded  from  alleging  the  contrary  of  that  which  he  has 
given  the  other  party  to  understand  to  be  true.  And  it  matters  not,  if  the 
party  acting  upon  the  representation  was  justified  in  so  doing,  how  he  has 
chained  bis  position,  whether  by  the  purchase  of  property,  the  surrender  of 
possession,  the  erection  of  improvements  or  other  outlay  upon  land  or  goods 
about  which  the  estoppel  be  claimed,  or  the  expenditure  of  money  in  litigation, 
or  it  is  held,  even  by  being  induced  to  refrain  from  steps  which  would  other- 
wise probably  have  been  taken.  But  unless  the  representation  is  in  some  way 
acted  upon,  unequivocaUy,  as  tested  by  the  first  step  taken,  the  estoppel 
rannot  arise :  nor  will  any  estoppel  arise  when  the  party  acting  upon  the 
representation  has  done  only  what  he  was  legally  bound  to  do.  And  though, 
as  we  have  seen,  it  need  not  be  exdusivdy  acted  upon,  there  can  be  no  estoppel 
where  the  party  claiming  one  is  obliged,  before  changing  his  position,  to 
inquire  for  the  existence  of  other  facts  to  make  the  inducement  sufficient,  and 

(1)  8-laM>  V.  Lalla  Ram.  7  C.  I..  R.,  481  (188C.) :  v.  Itaini,  19  B.,'374, 3S9  (1894);  l>vrg..  y.  Jkintun, 

Of  which  King  int«ntionally  madr  knd  the  eflfrot  7  A.,  .511,  .'^13  (1885) ;  [the  altering  of  hi»  pcnitinn 

oJ  pnoluoing  that  result  v.  niifjra,  am)  nee  Jhiii-  by  the  pemon  pleading  the  estoppel  i*  an  enentlal 

ivi  Temari  v.  Onrfa,  7  A..  87S  ( 1885) :    MoIihhI  \Mtt  of  the  rule  I ;  Patdamwilndalg  v.  nmma  Rfd- 

Ow  V.  Art  KoMol  r>,waH,  4  C.  W.  X.,  28.1  (1S99).  dy,  i  .Mad.  H.  C.  R.,  271  (1864) ;  In  re  Permamm- 

{tt  Sarnngdat    v.    Rahiauuibhai,    28    B.,    44«l  -fa*  .'«ko»*>»,  t  B.,  100,  117  (l'<82) ;  J/J.  Owiey 

ii'***).  Kiomr  V.  Ml.  Uioo,  13  M.  1.  A.,  Sa^  698  (1870)  j 

(3)  rrrjwlirc  li-  the  party  claiiiiiui  the  eiito)i-  iltikammad Sami-nd-diH  v.  J/aaNtc  Ao/f,  4  A..  386 

H'buoldbeiihonni  Sfhual.-  \.    iivii,  10  Q.  B.,  (18891.     The  rule  thnt   the  rcpren-ntation  muat 

U6 ;  Bigelow  cp.  cit.,  64 1 ;  it  in  not  enough  that  th.-  have  been  aeted  upon  is  further  illuHmted  by  How- 

ntvcMOtatioo   ha*   bi^en   Iwrely  acted  upon;    if  arrf  v.  fJuH»r.n,  2  Rl.  &  B.,  1  ;  Simm  v.  Am/h' 

■till  au  aubatantial  prejudice  -jould  nwult  by  ad-  AmtriroH  Tdegrafk  Co.,  5  Q.  B.  T),,  1S8;  ««*». 

uittiiig  tbc  party  who  n,tAe  it  to  contradict  it  w»  T.   Fnrnham,  I..  K.,  7  Q.  B.,  175:   S^hmaitt 

he  irill   not,  according  to    the  Anierirnn     c«.<ie»,  v.  .4ttrij,  16  Q.  B.,  655  :  Vtoyptr  v.  Hmilh,  28  Ch 

catoppcd, >6.     n  doT'*  not  prejudice  one  in  law  to  fi.,    700;  Torr  v. /.oajoa  A'.-B'.  %.  Co.,  IOC,  p. 

do«Mnethingoae»aaboandtodov  •&.,  638,  n.  (I).  317:    Mahaitvi  v.    AVfaataw,  20   H.,  269,  S7S 

|4)  On*  rtandro  v.  Invar  Chaivin,  3  B.  U  B.,  ( 1896) ;  Kri»to  .Won."  v.  Secretory  of  State,  3  a  W. 

A.  C.  337,  341 ;  a.  c,  12  W.  R.,  226  (I8»») ;  Scv.  .\.,  99,  !0«  (1898) ;  Tarn  Ul  y.  Barubw  Smgh. 

Hep.,  Joly— Dec  (1864),  p.  29 ;  In  re  Pmmnan  4  C.  \V.  X.,  533,  .53S  (1899) :  Fattmrnvm  Jfe^ini 

•4m  Jmmkht,  7  B.,  lOB  (1882) ;  Ml.  Oodty  Koomr  r.  Soondmr  Dot,  4  C.  W.  N.,  565  (1900). 

T.  Mt.  U4oo,  IS  Moo.  I.  A.,  f%f.  (1870);  Kmrrji  (6)  Op.  ««.,  638— 640. 
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668  ESTOPPEL.  [s.  115.] 

to  rely  upon  them  also  in  acting.  In  other  woids,  though  the  party  may,  no 
doubt,  act  upon  any  one  of  several  representations  or  inducements  from 
different  sources,  it  will  not  answer  for  him  to  put  together  two  severally 
insufficient  inducements  from  difierent  and  independent  sources."  Where  it  is 
plain  that  the  representation  has  been  substantially  acted  upon,  there  is,  of 
course,  no  question  (supposing  the  existence  of  other  elements)  that  an  estoppd 
arises,  but  the  general  rule  is  that  only  the  person  to  whom  the  representation 
was  made,  or  for  whom  it  was  designed,  can  act  upon  and  avail  himself  of  it.(I) 

R«pr«wnt-         It  is  necessary  to  an  estoppel  that  there  should  be  privity  between  the 
"*      "  parties  ;  that  is  to  say,  an  estoppel  is  only  available  between  the  parties  to  the 

representation  and  those  claiming  under  them.  The  section  only  says — "  neither 
he  (that  is  the  person  making  the  representation)  nor  his  representative  shall  be 
allowed. ' '  Therefore  only  parties  and  their  privies  are  bound  by  the  represent- 
ation, and  only  those  whom  the  representation  b  made  to  or  intended  to 
influence  and  their  privies  may  take  advantage  of  the  estoppel.  A  stranger 
can  neither  take  advantage  of  an  estoppel  nor  be  bound  by  it.(2)  It  will  be 
observed  that  whatever  be  the  rule  in  the  case  of  estoppel  by  judgment,(3) 
this  estoppel  is  not  mutual.  The  party  to  whom  the  misrepresentation  was 
made  has  an  estoppel ;  but  the  other  party  though  bound  has  nothing  upon 
which  to  base  an  estoppel. (4)  If  the  act  was  inter  alios  there  can  be  no 
estoppel. (5)  But  a  representation  which  will  bind  the  person  making  it  as  an 
estoppel  will  equally  bind  those  who  claim  through  him.(6)  A  man  is  estopped 
not  only  by  his  own  representations,  but  also  by  those  of  all  persons  throu^ 
whom  he  claims.  Upon  the  principle  qui  sentit  commodutn  sentire  debet  et  onv4 
if  the  predecessor  in  title  is  not  at  liberty  to  contradict  what  he  has  formeiiv 
said  or  done  his  privy  is  subject  to  a  like  disability  for  the  latter  stands  in  no 
better  position  than  the  party  through  whom  he  derives  title.(7)  As  to  the 
meaning  of  the  term  "  representative,"  see  s.  20  "  Persons  from  whom 
interest  is  derived,  s.  22  "  Representative  in  interea,"  see  atUe,  and  Appendix  to 
second  edition  on  Res  Judicata.  The  purchaser  of  an  estate  sold  for  arrears  of 
revenue  is  not  privy  in  estate  to  the  defaulting  proprietor.  In  the  case  of  a 
private  sale  in  satisfaction  of  a  decree  the  purchaser  derives  title  through  the 
vendor.  But  a  purchaser  at  an  execution-sale  is  not  as  such  the  representative 
of  the  judgment-debtor  within  the  meaning  of  this  section. (8)  A  privity  exists 
between  an  execution-creditor  and  a  purchasar  at  a  Court-sale.  So  when  s 
plea  of  estoppel  is  available  to  a  decree-holder,  it  is  likewise  available  to  the 
purchaser  at  the  execution-sale  as  his  representative  or  as  one  claiming  under 
him.(9)  Where  in  any  question  with  the  person  estopped  or  his  representatives, 
another  may  be  held  to  have  obtained  a  valid  conveyance  to  himself,  then  as 
the  latter  has  himself  through  the  estoppel  a  valid  title,  he  can  give  good 
title  to  a  purchaser  from  him  whatever  might  be  the  state  of  knowledge  of 
the  person  purchasing.  (10) 

(1)  Bigelow   op.    ci<.,  «40,  6flO,  where  the  quel.-  v.  Kalli   Churn,  19  W.  R.,   292    (1873):    (beinj 
tionof  stateinenta  itt  aecottd  h»n<l  ill  diwuMed.  Ckitnder  Coomar  v.   Hurimnt  flaiai,   IS  C,  IJ7 

(2)  Bigelow  op.  eU.,  687 ;  Taylor,  Ev.,  i  99.  (188R). 

(3)  Spenctr  v.    Wittiatiu,  L.  R.,  2  P.  *  D.  280,  (7)  S«e  Taytor,  Ev.,  {  90. 
237.  (8)  T.  ante,  atltet  to  a.  30  mb-voc.     "  Prnom 

(4)  Bigelow  op.  dt.,  597,  note  (2).  irom  whom  inlemt  i*  derived"  and  caan  tha* 

(5)  n.  V.  Ambergale    Sg.  Co.,  1  E.  &  B.,  372;  aited :  VaeanH  Hmibhai  t.    LaOa   AOm,  »  &, 
.V/oimtt  V.  CatlU  Steel  Co.,  34  Ch.  D.,  58.  28fi,  288  (I88() ;  but  aee  Banee  Ptniai  v.  Mam 

(6)  Sec  Board  v.     Board,  U  R.,  0  Q.  B.,  48;  AitjA,  8  W.  R.,  67  (1887). 
Middleton  v.  PoUoek,  I..  R.,  4  Ch.  D.,  49 ;  Sim  (9)  Kriehnahiupali    Deit    v.     Filfvaw   Dim, 
Bam  V.    AH  Bale^  3  A.,  806  (1881);  [vendor—  18  H..  IS  (1894). 

vendee]    Uoonehet    Ameer  v.    fiytl   AU,    5  W.  (10)  Sarat  CUnnder  v.  Oopal  Omadtr,  19  L  A, 

R.,    289      (1860)    Lheir] ;     Monmohinee     Joginee  203,  220  (1892) ;  »trioU;   speaking  it  la  nA  th* 

V.    Jugobundkoo     Sadhookka,    19    W.     R.,     233  office  of  an  eatoppel  to  put    a  title.    The  tifle 

(1873)  [guardian  :iii<l    minor]   hiukmnn  Chunder  remaina,  bat  it-  cannot  be  amehei   agaiiM*  tta 
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Where  a  peison  claims  property  as  the  representative  of  another  the  doc- 
trine of  estoppel  cannot  apply  to  representations  made  by  any  one  except  that 
other  per8on.(l) 

Not  only,  as  has  been  already  seen,  is  the  representative  of  the  person  es-  B«f 
topped  bound  by  the  same  estoppel  as  that  which  afiects  his  •predecessor  in  title,  JJ^'^i^JjjS 
but  the  estoppel  conversely  also  enures  not  only  for  the  benefit  of  the  person  to  or  his  r 


whom  the  representation  was  actually  made,  bat  also  for  the  benefit  of  his  sue-  ■•°**'*''»- 
ceMor  in  title.  Therefore,  not  only  may  the  heir  be  bound  by  an  estoppel  afiect- 
ing  his  ancestor,  but  he  may  also  claim  the  benefit  of  an  estoppel  which  his  an- 
cestor might  have  claimed. 

The  estoppel  by  conduct  operates  by  nature,  that  is,  whenever  it  can  so  To  dMir 
operate,  specifically  ;  and  gives  to  the  party  entitled  the  rights  he  would  have  tSat^5»*' 
against  the  person  estopped  supposing  the  representation  true.  So  if  the  re- 
presentation is  made  on  the  sale  of  a  security  which  the  seller  did  not  own,  the 
buyer's  rights  are  not  limited  to  the  recovery  of  the  consideration  paid,  but 
the  purchaser  will  be  entitled  to  recover  what  he  would  have  received  had  the 
representation  been  true.  (2)  If  a  person  is  entitled  to  avail  himself  of  an  estop- 
pel, he  is  entitled  to  use  that  estoppel  as  matter  of  proof,  that  is,  as  a  means  of 
showing  that  the  facts  covered  by  the  representation  were  those  which  did  in 
fact  actually  e3d8t.(3)  The  representation  being  a  statement  made  by  the 
other  party  is  evidence  by  way  of  admission  of  the  fact  to  which  it  relates.  It 
becomes  conclusive  evidence  because  the  party  claiming  the  estoppel  affirms  its 
truth,  which  the  party  estopped  is  not  permitted  to  deny.  The  section  only  says 
that  the  party  sought  to  be  estopped  is  not  to  be  allowed  to  deny  the  truth  of. 
the  representation.  It  is,  of  course,  open  to  him  to  deny  that  he  made  the 
representation  itself.  La8tly,(4)  this  estoppel,  arising  as  it  does  from  miscon- 
duct, is  not  mutual,  like  other  estoppels,  and  cannot  be  used  against  the  party 
in  whose  favour  it  has  arisen.(5) 

116.    No  tenant  of  immovable  property,  or  person  claim-  astopMi  of 
ing  through  such  tenant,  shall,  during  the  continuance  of  th«  *•"*■*• 
tenancy,   be   permitted    to  deny  that  the  landlord  of  such 
tenant  had,  at  the  beginning  of  the  tenancy,  a  title  to  such 
immovable  property;    and  no  person  who  came  upon  any 
immovable  property  by  the  license  of  the  person  in  posses- and  of  iioen- 
sion  thereof,  shall  be  permitted   to  deny   that  such    person 'Snto^ 
had  a  title  to  such  possession  at  the  time  when  such  license  ''™'***''°' 
was  given. 

Principle. — These  are  instances  of  estoppel  by  agreement  based  on  permis- 
sive enjoyment.  If  A  being  in  possession  of  land  deliver  the  pessesssion  to  B 
upon  his  request  and  upon  his  promise  to  return  it,  with,  or  without  rent,  at  a 
specified  time,  or  at  the  will  of  A,  B  cannot  be  allowed  while  still  retaining  pos- 
session to  dispute  A^s  title,  because  to  allow  him  to  do  so  would  be  to  allow  him 
to  work  a  wrong  against  A  by  depriving  him  of  the  advantage  which  his  posses- 
sion afiorded  hun  and  with  which  he   would  not  have  parted,  but  for  the 


party  who   acted  Ofion  the  false  repieoentation.  t.  yo^oianittu  3l>aha,S  C.  W.  N.,  roxxvii  (1904); 

Bigalow  op.  eit.,  609.  •  plea  of  estoppel  was  disallowed  which  had  not 

(1)  Banfa  Ban  r.    Bkatayammi,   IT  M.,   473  been  {.leaded  and  a*  to  which  no  issue  n as  raised 
(1894).  in  the  Court  of  first  instance;  and  see  Narnnfia* 

(2)  Bigelow  op.  oiL,  661,  662.  v.  Bahitnavbai,  28  B.,  440  (1904). 

(3)  iMelUmm  Ontnder  t.  Kali  Ckum,  19  W.  R.,  (4)  Bigelow  Of.  at.,  Wt. 
192,    207    (1873).    ▼.    also  ib.,  icmark*  aa  to  the  (6)  r.  anit,  p.  668. 
nvutmUy  of  pleading  ao  eatoppel.    In  Shaik  H<mil 
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promise  (oi  perhaps  to  speak  more  aptly  the  implied  agreement)  of  B  that  he 
would  hold  it  for  him  and  in  his  place  and  stead.(l)  The  estoppel  of  a  tenant 
is  founded  upon  the  contract  between  him  and  hu  landlord.  The  former  took 
possession  under  a  contract  to  pay  rent  as  long  as  he  held  possessicm  under  the 
landlord,  and  to  give  it  up  at  the  end  of  the  term  to  the  landlord,  and  having 
taken  it  in  that  way  he  is  not  allowed  to  say  that  the  man  whose  title  he  admits 
and  under  whose  title  he  took  possession  has  not  a  title.{2)  There  is  no  distinc- 
tion between  the  relation  of  a  tenant  and  that  of  a  licensee  in  whose  case  thr 
law  itself  implies  a  tenancy  and  to  whom  the  same  principles  apply.(S) 

Bigelow  on  Estoppel,  Ch.  XVII ;  Bstoppel  by  Beproaentation  and  S«*  ^uMteaU  bf 
A.  Oaapersz,  Ch.,  Ill,  2nd  Ed.,  1896  ;  Everest  and  Strode  on  Estoppel,  268  ;  l^ylor,  Br., 
81 101-103,    Cababe,  Principles  of  Estoppel. 

oomraiNTART. 

■^gtufffo^  of  ^  already  stated  this  and  the  following  section  give  instances  of  estoppel 

tenaiit^  by  agreement  as  the  last  deals  with  estoppel  by  misrepresentation.  They  air, 
however,  not  exhaustive  of  this  form  of  e8toppel.(4)  It  has  long  been  a  well 
settled  rule  that  neither  a  tenant  nor  any  one  claiming  under  him  can  dispute 
the  landlord's  title.(5)  This  rule  was  acknowledged  and  acted  upon  in  India 
prior  to  this  Act, (6)  and  is  contained  in  this  section.  Enjoyment  by  parmiition 
is  the  foimdation  of  the  rule.  Two  conditions  therefore  are  essential  to  the 
existence  of  the  estoppel :  (i)  possession,  (ii)  permission.  When  these  condi- 
tions are  present,  the  estoppel  arises.(7)  It  follows,  therefore,  that  when  there 
is  no  permissive  enjoyment ;  where  the  occupant  is  not  under  an  allegation, 
express  or  implied,  that  he  will  at  some  tinfe  or  in  some  event  surrender  the 
possession,  as  in  the  case  of  the  grantee  in  fee,  there  can  be  no  estoppei.(8) 
By  the  terms  of  the  section  the  rule  applies  not  only  to  the  tenant  but  to  his 
representatives,  and  is  operative  throughout  the  continuance  of  the  tenancr. 
The  rule  applies  in  favour  of  a  landlord  with  an  equitable  title  only  ;(9)  an  un- 
named landlord  letting  by  means  of  an  agent  ;(10)  and  one  of  several  co-sharen. 
If  a  person  take  a  lease  ixora  one  of  several  co-sharers  he  cannot  dispute  hi« 
lessor's  exclusive  title  to  receive  the  rent  or  sue  ejectment.(Il)  The  estoppel 
will  also  enure  for  the  benefit  of  a  lessor  who  has  no  title  whatever,  and  the  per- 
son let  into  possession  will  not  be  permitted  to  set  up  this  want  of  title.(12)  The 

(1)  FmHUtH  r.  MerUa,  M  Cat,  658  (Amor).  Hanu,  t)  Hon..  H.  «..'..  A.  V.,  17A(18n);  Bmtt 
fwr  Sanderson,  .T.,  cited  in  Bigelow,  op.  rit,  .>(27,  MaHhuli  v.  Thatoor  Do**,  B.  L.  R.,  Snp.  VoL  £88 
528.  Tlie  broad  prinriplo  is  that  a  pcreon  who  P.  B.,  (I86S):  Burn  ft  Co.  t.  B%Ao  Mopt,  \* 
has  reoeivoci  property  from  another  will  not  be  W.  K.,  SS  (1870) ;  Qomt  Dot*  t.  Jagnnatk  Ay,  7 
pannittMl  to  dispute  the  title  ot  that  i^erson  or  \V.  R.,  2.\  26  (1867) ;  Wohe^  '"Akiuier  r.  flow*- 
his  right,  to  do  what  he  hi«  done.    Bi;;elow,  op.  frotad,  Varsh.,  277  (1S63). 

,-<«.,  b4c.  (7)  Bigelow,  op.  rit.,  .W9. 

(2)  In  re  Strin<ier'K  FiHU,  I..  R.,  6  Ch.  U..  (8)  Rup  rHaicf  v.  8arhr.nMr  ChamJt,  »QW». 
9,  10;  lee  Dute  v.  .i'kbg,  7  H.  ft  \..  602:  Bici-  (9)  »>orrf  v.  Board,  L.  R.,  9  Q.  B.,  SS;  «r 
low,  op.  «»■*.,  506.  Kigelow  op.  at..  :W;»,  S63,  538.  339. 

(3)  Dot  4.  Jokr.mH    v.  Ba>itup,  3  A.  ft  E.,  188-  (10)     fleming  v.  Oooiitg,   U»  Bing.,  M». 

(4)  R*p  Chaud  T.  Sartexttar  Chaiuira,  10  C.  (l))  Jammtdji  Sarabji  v.  Ltbikwttm,  Kiia 
W.  N.,  747  (1906);  s.  c.  3  C.  *  Y.  629.  mw>.  13  B.,  323  (1888). 

(6)  Bigelow,    op.    eit.,    506;     Taylcr,    Rv.,  J5  (I2)  Tndtnan  v.  Hmmam,  L.  H.,  2  Q.  S.{1»»3) 

101—103,  Doe  4.  Kniitht  r.  Smijike, 4  M.  ft  $.,  347;  I6S,  17U,  and  this  in  no,  though  the   tsnaacy  br 

AUhornf  v.  Oomme,  3  Bing.,  54,  tee  oases  cited  created  by  a  deed  which  abowa  that  the  laodlocd 

.'D  Willia.n''s  8auiidcrs  t,  575  »,  826  (Ed.  1871) ;  possessed  no  legal  cwtate ;  Bigelow  op.  ac  S^. 

Bigelow  op.   cit..  Oh.    .XVII ;  (laspersz  op.  eil.,  530,  MO,  362,  389 :  Jottf  v.    AriMtktMt,  4  VtC 

Ck.   111.     As  to  adverse  pos8e<<sion,  see  Kristo-  ft  J.,  224 ;  Uorlon  v.    Wood*,  L.    K,  4  (}.  B. 

mm>  V.  Seeretary  of  Slate,  3  C.  W.  N.,  99  (1 898).  293 ;  Duit  v.  Atkbg,  7  H.  *  X..  600.     As  to  ob- 

(6)  Jaivofayan  Bote  v.     Kadvmbini  Ami,    7  jeotioa  to  validity  of  lessor's  title  on  the  groood 

K.  L.  R.  723  n.  (1869);   ratudev  Daft  v.  Babaji  of  want  d  registration,  ^.r  Skvm*  .ilmtd  t 
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qoestion  of  the  lessor's  title  is  foreign  to  a  suit  for  rent  or  in  ejectment  against 
a  lessee.  And  this  is  so,  though  the  ostensible  lessor  is  merely  a  trustee  and 
liable  to  account  to  the  cestui  que  trust.{l)  In  this  country,  however,  the  prin- 
ciple that  a  tenant  cannot  dispute  his  landlord's  title  has  been  made  to  yield  to 
the  influence  of  the  benami  system.  The  tenant  when  sued  for  rent  due  to  his 
lessor  has  been  allowed  to  prove  that  the  person  from  whom,  nominally,  he  ac- 
cepted a  lease,  was  only  a  benamidar  for  a  third  person  to  whom  the  rent  was 
really  due.(2)  And  conversely  where  a  landlord  had  accepted  rent  continuously 
from  persons  in  whose  name  a  lease  had  been  taken  for  the  benefit  of  their 
hnsbands,  when  the  benamidars  were  unable  to  pay,  he  was  allowed  to  sue  the 
persons  really  interested  in  the  lea8e.(3)  A  plaintiff  having  sued  to  obtain 
possession  of  certain  land  which  the  defendant  held  as  tenant  and  in  respect 
of  which  he  had  for  some  years  paid  rent,  the  defendant  alleged  that  prior  to 
the  time  when  he  became  tenant  the  plaintiff  had  for  good  consideration  conveyed 
to  him  the  premises  leased  together  with  other  property.  This  conveyance 
was  found  to  be  a  mere  benami  transaction.  Held,  that  the  plaintiff  was  not 
estopped  from  asserting  the  tenancy  and  under  the  circumstances  was  entitled 
to  recover.  (4) 

Where  the  plaintiff  sued  for  possession  of  a  house  alleging  the  expiry  of 
the  lease  on  which  the  defendants  held  as  tenants,  and  the  lower  Court  dis- 
missed the  suit,  being  of  opinion  that  the  plaintiff  had  no  title  to  the  house  when 
he  granted  the  lease,  and  that  it  belonged  to  the  defundints  when  they  passed 
the  lease  ;  it  was  hdd,  reversing  the  decree  of  the  lower  Court,  that  the  defend- 
ants (tenants)  having  executed  the  lease  could  not  deny  the  plaintiff's  title 
as  a  ground  for  refusing  to  give  up  possession,  and  the  lower  Court  itself  there- 
fore could  not  go  into  the  que8tion.(5) 

A  lease,  like  other  contracts,  is  binding  only  on  parties  sui  juris ;  and 
persons  under  disability  not  being  bound  by  the  contract  are  not  estopped  to 
deny  its  validity.  (6)  The  estoppel  of  the  tenant  may  rest  upon  the  sole  ground 
that  he  has  received  possession  from  the  landlord.  It  is  perforce  an  admission 
of  some  title  in  him  ;  and  by  reason  of  the  landlord's  change  of  position  the  act 
is  deemed  a  binding  admission  that  he  had  8u£Scient  title  to  make  a  lease. 
Where,  however,  the  tenant  being  already  in  possession,  has  made  an  attornment 
or  aokaowledgment  of  the  tenancy  he  may  show  that  he  did  so  through 
ignorance,  mistake  or  the  like.(7)  The   doctrine  that  the  tenant  cannot  dispute 

'<i>ui«»4    M  tU-^HMlitCH,    X.-W.    p.,    H.    t'.,    163  ijuiuaU  v.  Ktiiurmtlii  CHutktTituUif,  nuitr*,   km 

(1871).  re-«ffirDied  in    Munatnul  IndwrbtUlec  v.  Shaikh 

(1)    Jainarafau     fio«e     t.     KaaiiiM»i   Dati,  .Val-boob,    24    W.  K.,    44  (1875).     Whfo  tbere 

7  B.  U  B.,  723,    7S4    note    (1869) :  ifsMamw  in  a  bfnami  and  real  tenant,  the    latter   may 

Pnrnia  v.  Tomh  Alt,  Wyman'a  Rep.  14.  Iw  sued  for  the  rent.     As  to  laita  by   laaJlord 

(S)    IkmxeBt    x.    Kedamalh    CkucierlmUy,    7  when  the  ostensihie  tenant  is  u  benamidar,  »eo 

B.  U  R.,  720;  20  W.     R.,    332  (1871);  but  au  Hnratal  Buktkee  v.   Hnikinhorr    Votoomdar,  W. 

contra  Jainarayan  Bote  v.  Kadimhini  iJati,  7  B.  It..  Sp.  Xo.  88   (1882) ;    Judoonalh  Paul  r.  Pro- 

I.  R.,  723  note(IS69).     It   is   to  Ije   noted  that  mnnimath    DtUt,  9    W.  B.,  71  (1883);  Pronnnv 

the  lint  mentioned  c«»e  was  decided  prior  t«tliis  Cwmar  v.  Koylatk  ^hutukr,  8  W.  11.,  428   P.  B. 

Aol  and    proceeded    on    the  ground    that    the  (1867):   Bepiiihfhnri    i:iu>K4hTy    v.    Ramchandrn 

technioal  doctrine  of  estoppel  was  not  applicable  ffoy,  .5  B.    I..    R.,   231   (1870):    Kirld,  Kv.,  663 

to  this  country.      But  that  doctrine  has    been  6(14. 

•anetioned  by  the  present  section,  and,  accord-  (3)     Debmth  R-iij  v.  Cudaiknr  l^i/.  Is  W.  K., 

iog   to    the  principle  npon    which    it  rents  the  132  (1S72). 

qaertioa  of  the  lessor's  title  is  wholly  foreiini  to  (4)     Suhutlulla   v.   Hart,   10    ;•.    I.,    i;.,    199 

a  Mit  iiwtitnted  against  the  lessee  for  rent.   See  (1882). 

Jfakaak  Omndv  v.  Oocroopertad  OKom,   Marsh..  (6)    Patel  Kilabhai  t.     UardMtu     Mantvth, 

*77  (I8«3) :  CH&baUon  t.  Irtiwi,  4  H.  &  N.,  768 :  19  B.,  133  (\«H). 

Ummamitt  Pmniia  v.  Torab  Ali,  Wyman's   Rep.  («)     Bigelow,  .>,..  ri(.,  512. 

14.      The     prineipir,    however,    laid    down    in  (7)     Bigelow,     op.    rii..     ,-,22.   M3. 
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his  landlord's  title  is  not  confined  to  the  action  of  ejectmeut.(l)  The  estoppel 
applies  to  all  matters  connected  with,  or  arising  out  of  the  contract  by  whickthe 
relation  of  landlord  and  tenant,  was  created.  The  estoppel  cannot,  however, 
extend  further  and  affect  matters  quite  outside  that  contract.  (2) 

In  regard  to  the  relation  of  mortgagor  and  mortgagee,  without  attempting 
to  define  it,  it  is  sufficient  to  say  that  when  the  mortgagor  retains  possession,  s 
relation  is  created  similar  to  that  of  landlord  and  tenant,  and  the  mortgagor  is 
estopped  to  deny  the  title  of  the  mortgagee  ;  (3)  unless  after  a  distinct  dis- 
claimer brought  to  the  knowledge  of  the  latter  he  has  acquired  a  title  by  advene 
possession,(4)  or  tinless  the  mortgage  is  void  by  statute.(5)  The  same  prin- 
ciple applies  in  the  case  of  trust8,(6)  and  to  certain  relations  between  vendon 
and  purchasers. (7)  The  position  also  of  a  licensee,  who,  under  a  license,  ii 
working  a  patent  right  for  which  another  has  got  a  patent,  is  very  analogous  to 
the  position  of  tenant  and  landlord,  and  the  licensee  is  bound  upon  the  same 
principle  and  in  the  same  way.  He  cannot  question  the  validity  of  the  patent 
during  the  continuance  of  the  license,  though  he  may  show  what  the  limits  of  the 
patent  are.(8)  A  r^ht  to  use  a  trade-mark  mjiy  be  created  by  license  or 
assignment,  in  which  case  the  licensee  will  be  in  the  same  position  as  the  licensee 
of  a  patent.  Indeed  it  may  be  broadly  asserted  that  the  assignee  or  licensee 
of  any  right  accepted  and  acted  under  may  be  estopped  to  deny  the  authority 
&om  which  the  right  proceeds.  (9)  A  landlord  is  also  estopped  from  asserting 
that  he  had  no  title  to  let  his  tenant  in.  It  is  an  application  of  the  maxim 
that  no  man  shall  derogate  from  his  grant.  It  must  be  taken  against  him  that 
he  had  power  to  do  what  he  purported  to  do.  Hence  the  estoppel  upon  a 
vendor  which  precludes  him  from  setting  up  his  own  want  of  title  to  defeat  hii 
own  grant  or  sale  and  hence  the  same  estoppel  upon  the  mortgagor  of 
property.(IO) 

m»e  Mto-  The  existence  of  a  tenancy  may  be  established  by  proof  of  a  written  or  verbal 

contract  under  the  terms  of  which  the  tenant  was  let  into  pOB8es8ion,(1 1 )  or  it  may 
be  inferred  from  the  circumstances  of  the  case,  such  as  the  payment  o!  rent,(li) 

(1)  nelanf  v.  Fox,  2  C.  B.  N.  S.,  768.  Rstoppel,  37.  Cupem  op.  «<.,  Ch.  IV.    A(  M 

(2)  Madrat   Hindu,    etc..    Fund    v.    Ragavn  the  estoppel  sgainrt    patentee,  «e  Crofftr  r. 
Chetti,  19  H.,  200,  207  (1896).  amith,  U    R.,   20    Ch.  D.,  700 ;  L  R^  10  Apik 

(3)  Bigelow,  op.  ril.,  644.  Cas.,  240 ;  Proelor  v.  Btnnis,  L.  R.,    38  Ch.  D., 

(4)  Doe  d.    Hijginbolham  v.  Barton,  11  A.  A  749. 

R.,  307,  314 ;  Partridtf  v.    Bert,  6  B.  A  Aid.,  (0)     Bigelow  op.  tit.,    662  ;  Casperaz  op.  at, 

604  ;  Hilehman  v.   Wallman,  4  M.  A  W.,  409:  120.     Sec  i^orer^M  v.  Hooper,  8  It,  149  (1SS4). 

Mott  T.  SaUtmon,  1  Dour.,  279,  282 :  Birch  r.  (10)    Cabiib«  Estoppel,  43,  44. 

Wright,  I  T.  R.,  378,  383.  (11)    Ste  the  jadgmrat  of  Field,  J.,  in  Le^ 

ifi)    Bigelo»,  op.  eit.    iM.  Mollah  v.    Kallg    Dat,    »   C,   238,  241  (1881), 

(6)  Bigeluw,  op.  eit.,  646.  where  the  variouB  ways  in  whioh  the  Kjatioa 

(7)  Ih.,  646 — 562 ;    Caspcrsz  op.  eit.,  Ch.  VI ;  way  exist    are    fully    disciiSBod  :     as     aWo  the 
Contract  Act,  ss.  98,  108,  234  ;  Biddomoyt  Dabte  defences  to  an  action  for  rent. 

v.    Sitararr,   4  0.,  497   (1878);    Shankar  MwU-  (12)     Rajhitkort  Surma  v.  Orija  KatU,  25  V. 

uAar  V.  Mohan  Lai,  11  B.,  704;  Ganges  Manu-  R.,  66  (1875);   Vatuttev  Daji  r.     /iste/t 'Asm, 

faelunng  Co.  v.   SourujmuU,  5  C,  669  (1880):  S  Bom.  H.  C  R.,  176     (1871);    Aiiks  JVodbi 

Oreenmtod  r.  Holquelte,  12  B.  L.  R.,  42  ;  UQtiit  v.  Thaloor  Dan,  B.  L.  R.,  Sup.  Vol.,  F.  B.,  W, 

V.  Woruey,  I.  L.  R.,  8  Bom.,  601  (1884) :  <3. /.)  P.  590  (1866);  Ciirjo  v.    Jhint<^,  1  .K..    611,  S18 

By.  V.  Hamandasa  RamUton,  14  B.,  57  (1880);  (1886);   VilhaUag  t.    Sterttary  of  Slaf,  26   B_ 

Premji  Trikamdaa  v.  Madhowji    Munji,    4    B.,  410  (1901);    Oravenor  v.    Woodiumte,    I    Bia(> 

467;  Bir  Bhaddar  v.  Sarju  Praead,  9  A.,  681 ;  20  38,  43  (payment  o(  rent  in  all  cases    families  a 

T.  A.  108  ;  Purtnanundas*  Jifandam  v.  Cormaek,  strong    presomption  against  the  tenact,  and  it 

6  B.,  326  (1881).  is  always  »  good  primA  lade  cose  for    the  laaii- 

(8)     Clari  t.  Adie,  L.    R.,  2  App.  Cas.,    423.  lord] ;  Ragtri  ▼.  Pilehtr,  6  Tannt.,  602;  Cooprf. 

In  the  matter  of  D.  H.  R.'  Mote;  16  C,  244.  Blandy,  I  Bing.  N.  C,  40 ;  Barvef  ▼.  Fnum 

(1887);  tee  Act  V  of  1888  (Inventions  and  De-  2  Maclean  A  Robinson's  !<o.  App.,     57;  Lodm 

signs) ;  Bigelov,  op.     eit.,     562—563 ;  Cabab<,  MoOak  t.   KaUy  Dot*,  8  C,  238,    241  (1881). 
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admission  of  the  relation  in  a  deposition  in  former  8ait,(I)  submission  to 
a  di8tre8s,(2)  attomment(3)  or  other  like  circumstance.  No  difficulty  arises 
where  aa  actual  demise  is  proved  and  it  is  shown  that  the  tenant  has  taken 
possession  thereunder.  The  permissive  occupation  raises  an  estoppel.  But 
other  acts  of  the  tenant,  such  as  payment  of  rent,  stand  on  a  difierent  footing. 
Though  such  an  act  operates  as  an  admission,  it  is  like  all  other  admissions 
rebuttable  and  not  conclusive. (4)  And  though  the  tenant  is  often  required  to 
make  out  a  strong  case  he  may  show  that  the  payment  of  rent  or  other  act  on 
his  part  was  done  through  ignorance,  fraud,  misrepresentation,  mistake  or  coer- 
cion, and  thus  rebut  the  inferences  arising  from  his  acts  which  tend  to  prove 
the  existence  of  the  relation  asserted.  He  may  show  on  whose  behalf  the  rent 
was  received  ;  and  when  it  has  been  paid  under  a  mistake  or  misrepresentation 
the  tenant  is  not  estopped  from  resisting  further  payment  after  discovery  of 
the  misrepresentation  or  mistake.(6) 

In  order  to  make  the  pajnnent  of  rent  operate  as  an  estoppel,  it  is  essential 
to  show  that  the  payments  have  been  made  as  for  rent  due  in  respect  of  land 
held  as  a  tenant,  and  if  upon  the  facts  of  the  case  it  is  plain  that  the  payments 
have  been  made  not  for  rent  but  on  another  account,  the  doctrine  of  estoppel 
arising  from  payment  of  rent  has  no  place.(6)  A  tenant  may  always  explain  and 
thereby  render  inconclusive  acts  done  through  mistake  or  mi8apprehension.(7) 
So  a  person  is  not  estopped  from  showing  that  a  person  to  whom  he  has  paid 
rent  is  not  the  legal  representative  of  the  person  from  whom  he  took  posses- 
Bion.(8)  But  a  person  will  be  concluded  by  the  unexplained  payment  of  rent 
from  disputing  the  title  of  the  person  to  whom  rent  has  been  so  paid.  (9) 

The  relation  of  landlord  and  tenant  once  created  between  certain  parties 
continues  as  between  them  and  their  representatives  in  title  until  it  is  proved 
to  have  ceased.(lO)    The  ordinary  case  of  a  tenant  holding  over  after  the  expiry 


Su  an  to  tha  establifhmdnt  of  tenancy  by 
acceptance  of  rent ;  Durja  v.  Jhinguri,  7  A., 
116,  878  (188S) ;  Mohe»h  Chwultr  v.  Ursa  Kant, 
U  W.  B.,  127  (1876);  The  aovernment  v. 
erttdkaree  UH,  4  W.  R.,  13  (1866);  the 
toceptanoe  dl  rent  mait  be  with  notice  and 
knowledge  to  bind  the  landlord ;  Mritiuijaya 
Sircar  v.  Oofal  Ckundra,  2  B.  I..  R.,  A.  C.  J., 
131  (1868) ;  Gour  M  v.  Samauar  Bhumik,  6 
B.  L.  R.,  App.  92  (1870).  but  a  landlord  will  be 
eetopped  by  acceptance  al  rent  with  foil  knowledge 
of  the  facte  :  Ouitga  BiaheH  v.  Ram  Ovt,  2  Agra, 
48  (1867).  Contract  to  pay  a  certain  rent  may  be 
implied  from  payment  for  a  number  of  years : 
yetJulagojnl.  v.  Rangaffo,  7  M.,  385  (1883). 
The  service  of  notice  cf  ejectment  under  8.  36,  Act 
XII  of  1881,  is  a  conclusive  ad'itiasion  of  the  exist- 
ence of  a  tenancy :  AiUeo  Siii  v.  In)4iaA  Alt, 
16  A.,  189  (1893).  Ba  now.  N.-W.  P.  Act  III 
of  1901. 

(1)  mho]i  (Mnni  V.  See/oy  aobirti,  9  W.  R., 
1«2  (1868). 

(2)  Loiai  MoUah  v.  KaUy  Dot*,  8  C, 
288,  241  (1881);  Cooper  v.  Blandy.  1  Bing., 
H.  C,  464. 

(3)  Loiai  MoBah  v.  KaUy  Daaa,  supra; 
temur  v.  Dnploek,  2  Bing.,  10. 

(4)  Atnee  Maikub  r.  Thakoor  Dau,  B.  L.  R., 
f.  B.,  Sup.  Vol.,  688  (1868). 

(6)    Btt  canes  oited  at  pp.  876-677,  post ;  ffor- 
W,LB 


vey  V.  Fratteit,  2  Maclean  and  Robinson's  8c. 
App.  SI;  Dot  d.  Barlow  v.  Wiggine,  4  Q.  B.,  387  ; 
Cooper  V.  Btandy,  1  Bing.  M.  C,  45 ;  Banet 
Uadkub  V.  Thakoor  Dau,  B.  L.  R.,  P.  B.,  Sup. 
VoL  688  (1866)  j  S.  C,  8  W.  R.,  F.  B.,  71 
CoUeetor  of  AUahabad  t.  Siaraj  Buksh,  6  N.-W. 
P.,  333  (1874).  [A  penon  accepting  a  lease 
nnder  coercion  is  not  bound  by  such  acceptance, 
nor  do  payments  of  rent  by  him  to  the  person 
granting  the  lease  stop  him  from  questioning  the 
title  of  the  payee,  unless  the  payee  let  him  into 
poeseaaion.  Even  then  the  efiect  of  the  payment 
as  estoppel  would  be  confined  to  the  title  of  the 
payee  at  the  time  possession  was  given.]  As  to 
the  somewhat  analogous  case  of  payment  of  taxes 
raising  no  estoppel,  see  Pitamberdas  v.  Jambutar 
Jft>»tc<><%,  17  B.,  510  (1892). 

(6)  Attnmty-aeneral  v.  SUj^en,  6  DeO.  M.  & 
C,  111,  136. 

(7)  Ainee  Madhub  v.  Thakoor  Dom,  B.  L.  R., 
Sup.  Vol.,  588  F.  B.  (1866) ;  Doe  d.  Plevin  v. 
Brown,  7  A.  *  K.,  447.  460. 

(8)  Banee  Madhuh    v.  Thakoor  Date,  supra, 

(9)  Vatudev  Daji  v.  Babaji  Sauu,  8  Bom.  H 
C.  R.,  A.  ?.,  176  (1871) ;  loiting  Cooper  v.  Btandy^ 
I  Bing.  N.  r.,  45 ;  Doe  d.  Barlow  v.  Wiggine,  4 
Q.  B.,  3671. 

(10)  S.  \09,aitte;Bunto  Lull  r.Ahdool  duff  nor, 
4  C,  314,  816,  817  (1878);  rris»iio7»  Sam 
ehatuhu  v.    Antaji  Paivhirung,  IS  B.,  266,  268 
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of  his  tenancy  is  not  in  itself,  and  in  the  absence  of  special  circumstances  treated 
as  a  case  of  adverse  po8session.(l)  The  possession  of  a  tenant  not  being 
adverse  to  the  title  of  his  landlord,  limitation  cannot  be  applied  in  a  suit 
by  the  latter  against  the  formeT.(2)  The  possession  of  a  tenant  is  in  the  eye 
of  the  law  the  possession  of  his  landloid.(3)  Where  land  is  leased  to  a  person 
for  life  and  upon  the  latter's  death,  his  heirs  continue  in  possession  without 
obtaimng  a  fresh  lease  or  paying  any  rent  to  the  landlord,  the  heirs,  though 
not  in  possession  as  tenants,  are  not  trespassers.  Their  possession  is  per- 
missive and  not  adverse  until  they  expressly  set  up  a  title  of  ownership  in  the 
property.(4)  When  the  relationship  of  landlord  and  tenant  has  once  been 
proved  to  exist,  the  mere  non-payment  of  rent,  though  for  many  years,  is  not 
sufiBcient  to  show  that  the  relationship  has  ceased  ;  and  a  tenant  who  is  sued 
for  rent  and  contends  that  such  relationship  has  ceased,  is  bound  to  prove  that 
fact  by  some  affirmative  proof  and  more  especially  is  he  so  bound  when  he  does 
not  expressly  deny  that  he  still  continues  to  hold  the  land  in  question  in  the 
suit. (5)  Mere  discontinuance  of  payment  of  rent  does  not  constitute  a  dis- 
possession within  the  meaning  of  the  ninth  section  of  the  Specific  Relief  Act.(6) 
The  mere  resumption  of  a  lakhiraj  tenure  by  Government  does  not  dissolve 
the  contract  between  the  temindar  and  tenant.  The  latter  has  the  option  to 
determine  his  tenancy,  or  he  may  consent  that  the  amount  of  revenue  which 
the  landlord  must  pay  to  Government  or  a  portion  of  it,  shall  be  added  to  his 
original  ;umma.(7)  Where  a  tenant  has,  by  the  direction  of  his  landlord,  paid 
rent  to  a  third  person,  the  landlord  is  estopped  from  recovering  so  much  of  the 
rent  as  the  tenant  has  paid  or  made  himself  liable  to  pay  in  consequence  of 
that  representation.(8)  A  landlord  may  also  be  estopped  from  treating,  as 
his  tenant,  him  whom  he  has  required  to  enter  into  that  relation  with 
another  instead  of  himBeIf.(9)  In  the  undermentioned  case  it  was  held  that 
the  landlord  after  having  accepted  rent  from  all  the  heirs  he  had  no  right  to 
ignore  some  of  them. (10)  According  to  English  law  a  tenant  by  accepting  a 
lease  for  a  new  term,  even  less  than  the  existing  one,  is  held  impliedly  to 
surrender  the  previous  tenancy,  and  by  the  acceptance  of  the  new  lease  e^p« 
himself  from  setting  up  the  old  one.(ll)    It  has  been  said(I2)  that  such  a  nde 

(1893).     8m  Zamnrin  of  Oalieut   v.    KarayaraH  20   B.,    7fi9   (1896).     Sop    Veutafi    Kritknu  \. 

Uutud,  22  M.,  323  (1899).  Uk»hma»  Dtvji,  20  B..  3M  (I89R). 

(1)  Kntknaii  Samc)uMira  y.  .iniaji  Paitdu-  (5)  Runto  Latt  v.  Abdcol  (Juffoor,  4  C,  317 
raiHr.l8  B.,  2fie,  268  (1893);  Tatia  v.  Saduthit,  (1878);  3  0.  L.  R.,  119;  Tiru'Jttnn  Ptnamiy. 
7  B.,  40  (1882).  Sanguditn,  3  U.,  1 18  (1881) ;  Tatia  f.  UkaiaJin, 

(2)  SkritUedhur  v.  KaUtant,  1  VV.  R.,  171  7  B.,  40  (1882) ;  TruulurHm  Tarimn  t.  SItkim 
(1864) ;  Bajhuikorr  Hurma  v.  Orija  Kant,  25  W.  Chundra,  7  \V.  R.,  400  (1887)  (thn  luen  < 


K.,  86  (1878);   WaUon  .(■  Co.  v.  Rnnec  Shunit,  7  to  pay  rent  does  not  con«titiite  ndverw  |i«aan- 

W.  R.,  396  (1867)  I'jtkhoo  hhau  v.  Witt,  18  W.  R  ,  non];  Porak  Aoratn  v.  Kan  CkumUr,  4  C  «1 

443  (1872);  Baboo  PooUf  v.  Sham    Beiaree,    24  (1878). 

W.  R.,  133(1876);  Haradhm    Soy  v.    HtOodhnr  (6)     Tarini  Mohitit  v.     ';<in9a   Pntad,   U  C 

Ciunder,  26  W.  R.,  66  (1876).     But  the  rule  h  649  (1887);  THmnpHt  Siitth  v.  Makomtrd  Kttim. 

applicable  to  those    cases    only     in  which  the  24  C.,  396,  304  (1806). 

partins  are  nuilly  related  to  each  other  as  landlord  (7)     Ml,   Farthartt  y.    .4itt»in«w«,  B.    I- B., 

and  tenant :  Diruinionty  Aiies  v.  l)oorgaperihad,  Sup.  Vol.,  F.  B.,  178  (1866). 

12    B.   L.    R.,    274  (1873) :     Maiiin  Saiba  v.  (8)     WhiU  v.  OrttnuK,  11  C,  B.  N.    6.,  t0» ; 

Natapja,  7  B.,  96  (1882).  m  to  conduct    not  sufficient  to  bar  laod|nn:'i 

(3)  OtM  CkHmttr    v.    Bhajmn  ChvtuUr,    13  rights,  »«•  fiomWkoiv.  finioftikai,  I8B.,  S80(l«B)i 
W.  K,  191  (1869).  (9)     flow.i«\.  Tooyrr,  2Q.  B.,  2«f. 

(4)  Krithtnji    Savuhaitdra  v.  AiUaji  Pandy-  (10)     Annada  (■•<m,ar  v.  Hari  Das,  iCV-'S- 
rung,  18  B.,  266  (1893) ;  HtUitr  v.  SOkor,  16  L.  608  (1900). 

J.,  Q.  B.  N.  8.,  296.     Disclaimer  a{  a  landlord's  (n)    As  to  surrender,  «<!e  Bigdow,  o^  iAl,  621 ' 

iitle  sAwr  suit  brought  in  tb«  pleading*  does  not  Rted  v.  lyon,  13  M.  ft  W.,  286. 

o'    itsef  determine  the  tenancy  and  render  notice  (12)    FieJd,  Et.,  664,  referring  to  Ham  Cim— 

to     qatt  unnecessary;    Ambabai  v.   Man   Bin.  dtr     v.     jM^uteAmnitr,     12    R     L.    B.,      » 
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has  no  application  in  this  country  out  of  the  Presidency-towns,  it  being 
notoriously  customary  for  tenants  who  hold  protected  tenures  to  accept  fresh 
leases  upon  every  chango  of  proprietorship,  whether  by  inheritance,  private 
sale,  or  auction-purchase.  The  new  lease  is  generally  regarded  as  coi^matory 
of  the  tenure,  and  the  fact  of  the  tenure  bnint;  an  old  one  is  occasionally,  though 
not  always,  mentioned  therein.  Surrender,  however,  both  express  and  unplied> 
has  been  recognised  by  the  Transfer  of  Property  Act  (IV  of  1882),  section 
111,  and  it  is  conceived  that  what  may  amount  to  a  surrender  in  any  particular 
case  will  always  in  this  country  be  a  question  of  intention,  and  that  if  in 
fact  the  tenant  by  his  acceptance  of  a  fresh  lease  intended  to,  and  did, 
surrender  hie  old  lease,  the  ordinary  rule  of  estoppel  will  apply  ;  but  there 
will  be  no  estoppel  if  the  fresh  lease  be,  and  was  intended  to  oe,  confirmatory 
only  of  the  preceding  one.(l) 

As   in  other  cases  the  estoppel  binds  the  tenant's  privies  as  well  as  the  "^^??" 
tenant,(2)  so  if  the  tenant  sublet  the  premises  the  sub-lessee  cannot  dispute  the  throacn 
title  of  the  original   le88or.(3)     But  although  a  tenant  who  has  been  Jet  into  t^^,t." 
possession  of  land  by  a  lessor  is  ef<topped  from  disputing   his  lessor's   title,   as 
are  also  persons  claiming  through  him  whether  as  assignee  of  the  lease(4)  or  as 
ander-tenant,(5)  or  as  licen8ee,(6)  or  coming  in  by  collusion  with  the  tenant,(7) 
yet  third  persons,  not  claiming  possession  of  the  land  under  the  tenant,  are 
not  so  estopped.    A  person  therefore  who  lets  premises  to  which  he  has  no 
title  to  a  tenant,  cannot  distrain  for  arrears  of  rent  due  from  the  tenant  the 
goods  of  a  third  person  which  happen  to  have  been  brought  on  to  the  premises 
by  the  tenant's  licen8e,(8) 

The  question  whether  the  relation  of  landlord  and  tenant  exists  may  j|',*'^°" 
liave  to  be  decided  under  one  of  two  possible  cases  :  (i)  where  the  plaintiff  has  throncb 
let  the  defendant  in  possession  of  the  land  ;  (ii)  when  the  plaintifE  is  not  *»»<Mo»d. 
himself  the  person  who  let  the  defendant  into  possession,  but  claims  under  a 
title  derived  from  the  person  who  did.  This  section  applies  to  the  firpt  case  and 
«8tops  the  tenant  from  denying  the  landlord's  title.  In  the  second  case  of 
derivative  title  (that  is  by  assignment  including  gift,  sale,  devise,  lease  or  by 
inheritance,  including  adoption  amongst  Hindus),  when  the  plaintiff  claims  by 
derivative  title  the  defendant  is  not  estopped  from  showing  that  the  title  is 
not  really  in  the  plaintiff,  but  in  some  other  per8on.(9)  As  the  estoppel  is 
available  against  the  representatives  of  the  lessee  so  it  enures  for  the  benefit  of 
those  claiming  under  the  original  lessor.  Thus  in  the  case  cited  below(lO)  the 
defendant  hired  apartments  by  the  year  from  one  W,  who  afterwards  let  the 
«ntire  house  to  the  plaintiff.  In  an  action  by  the  latter  against  the  defendant 
for  use  and  occupation,  it  was  held  th&t  the  defendant  having  used  and  occupied 
the  premises  under  a  lease  from  W  was  not  competent  to  impeach  his  title  or 
that  of  the  plaintiff  who  claimed  through  him.  Further  an  attornment  to 
one  claiming  under  the  original  lessor  leaves  the  tenant  ordinarily  in  precisely 
the  same  position  (so  far  as  the  question  of  the  estoppel  to  deny  the  title  of  the 
lessor  is  concerned)  as  he  was  with  the  original  landlord  ;  he  cannot  dispute  the 
title  in  the  one  case  more  than  the  other.(ll)    Whether,  however,  there  be  an 


(I87S);  Bog  (Mo!fi*  r.   Ubkunm  Roy,  4   W.  R.,  Taylor  v.  A'e«Mam,  2  Taunt.,  278. 

Act  X,  1  (ISeS) ;  Piuido  Montt    v.  JkoOa  Polly,  (5)     Doe  4.  SpeMer  t.  Beckett,  *  Q.  B.,  601. 

7W.R..  283(1867).  (6)     Ooe  rf.    JohnKon  v.   Baytttp,  3    A.    *  E., 

(1)  See  Cmtpam  op  ciL,  94.  188. 

(2)  Bigelow  op.  dt.,  012;  the  doctrioe  of  (7)  Patufoti  v.  .Vorayaiia,  13  M.,  33S  (1889). 
liciTHy  i*  Olcutnted  by  Aw  a.  BuUen  v.  MiUe,  2  (8)  Taiman  v.  Henntan,  L.  R.,  (1S93)  Q.  B. 
A  *  K.,  17;  Sennit  t.   Kofrmwn,  1  Bing.,  147 ;  168.     See  U  Q.  R.,  VoL  IX,  309. 

Zm^m  Jc  K.-W.  kg.  Co.  V.  Wett,  L.  R.,  i  C.  P..  (9)     /xxbt  MoUah  t.  KaUy    Dae*,  8  C,  238, 241 

Jia  (IfUIT).  243  (1881). 

(3)  Baneiei  t.  Tkomfmm,  7  T.  R.,  488.  (10)    Jtmnw  t.  SobiiieoH,  I  Bing.,  147. 

(4)  Am  4.  BmUen  t.    Jftib,  2  A.  *  E.,  17;  (11)     Bigelow,  op.  eit.,  533. 
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attornment  or  not,  the  tenant  may  always  show  that  the  claimant  has  no  de- 
rivative title  from  his  original  lessor  or  that  the  derivative  title  is  defective,  or 
that  an  attornment  made  by  him  to  the  person  claiming  under  the  original 
lessor  was  made  under  the  influence  of  fraud,  or  mistake  or  the  like.(l)  Thus 
though  the  lessee  of  A  will  be  estopped  to  deny  the  title  of  A  from  whom  he 
received  possession,  he  will  not  be  so  estopped  should  A  assign  the  premises  to 

B,  from  distputing  B'«  title  by  showing  either  that  A's  title  was  not  such  a 
one  as  would  enable  him  to  pass  a  legal  estate  to  B,  or  that  even  if  it  was  sach 
A's  title  had  determined. (2)  In  such  cases  the  title  of  the  landlord  who  IM 
the  tenant  into  possession  is  not  impeached,  but  only  the  title  of  him  who 
claims  to  be  the  successor  of  the  landlord.  Without  denying  the  landlord'« 
title,  the  derivative  title  of  his  alleged  successor  may  be  impeached  in  several 
ways.  It  is  clear,  firstly,  that  if  a  man  takes  land  from  one  person  and  after- 
wards pays  rent  to  another  believing  that  other  to  be  the  representative  of  the 
person  from  whom  he  took  the  land,  he  is  not  estopped  from  proving  that  the 
person  to  whom  he  so  paid  rent  was  not  the  legal  representative  of  the  person 
from  whom  he  took ;  for  example  if  a  man  pays  rent  to  another  believing  him  to 
be  the  heir-at-law  of  his  deceased  landlord,  and  afterwards  discovers  that  he  ii 
not  the  heir-at-law,  or  that  the  landlord  left  a  will,  the  tenant  in  a  suit  for 
subsequent  arrears  of  rent  would  not  be  estopped  from  showing  that  he  paid  the 
former  srrears  under  a  mistake,  and  that  the  person  to  whom  so  paid  had  no 
title. (3)  It  may  be  shown  that  the  claimant  is  a  stranger  to  the  title  of  the 
original  lessor.  (4)  So  again  the  tenant  in  possession  will  not  be  estopped  from 
showiog  that,  however  valid  the  title  of  hie  original  landlord  may  have  been, 
there  has  been  in  fact  no  transfer  thereof  to  the  claimant.  (5)  So  also  it  may 
be  shown  that  the  original  lessor's  title  was  not  such  a  one  as  would  enable 
him  to  pass  the  legal  estate  to  the  plaintifi,(6)  or  that  the  original  lessor's 
title  had  determined.(7)  If  again  a  tenant  being  already  in  possession  of  the 
premises  executed  a  lease  in  favour  of  a  stranger  to  the  title,  or  a  person 
claiming  a  derivative  title  from  the  last  owner,  he  is  not  estopped  from 
disputing  the  title  of  the  person  to  whom  he  has  so  given  the  agreement.(8) 
The  broad  distinction  between  all  the  cases  above  mentioned  and  that  dealt 
with  by  the  section  lies  in  the  fact  that  the  person  whose  title  is  disputed  i* 
not  the  person  who  let  the  tenant  into  possession,  and  is  not  therefore 
a  person  in  favour  of  whose  own  title  the  estoppel  operates.  The  words  '"  at 
the  beginning  of  the  tenancy  ' '  in  this  section  only  apply  to  cases  in  which 
tenants  are  put  into  possession  of  the  tenancy  by  the  person  to  whom  they  have 
attorned,  and  not  to  cases  in  which  the  tenants  have  previously  been  in 
possession. (9)  A  tenant  further  is  not  estopped  to  allege  that  he  was  let  into 
possession  under  a  title  since  acquired  by  him,  under  which  snbordinately  the 
Landlord  claims.(lO)    When  moreover  the  tenant  being  already  in  possession 

(1)  Bigelow,  op.  «(.,  S33,  6H,  636,  CovM  Amudh,  24  W.  R.,  101  (IS75).  [A  tenant  iiiiot 
Aim  t.  JafHnimth  Roy,  7  W.  R.,  25,  26  (1847),  prevented  from  qae(t!oiung  the  title  of  the  allnpd 
laU  Mahomed  t.  KaOamtt,  11  C,  619  (1884).  assignee  al  his  admitted  landlord.] 

(2)  Dot  d.  HigginboOam    y.  Barlon,^l  A.  t  {«)  Doe  d.  mttinboAam  x.    BarioH,  II  A.  t  f~, 

C,  887;  the  tenant  may  always  show  that  the  307. 

avignment  was  ineftectual  to  pass  the  leanor's  (7)     lb. ;  LaU  Mahomed  t.  KaUanut,  11  C,  .Mf 

titie;  HUbowm  y.   Fogg,  99   Maw.,  1    (Amer.),       (1884h  in  this  last  ease,  it  was  alleged,  that  ths 
citing  tha  last  and  other  cases.     Bigelow,  op.  eit.,       title  a(  the  person  onder  whom  the  Jon  had  ori- 


ginally been  held  had  expired  owing  to  the  ese- 

(3)  Banu  Madhub  v.  Ttatoor  Date,  B.  L.  R.,  outioii  rt  a  deed  o(  mimattgiaralra. 

Sap.  Vol.,  F.  B.,  688,  690  (1866) ;  i^ourre  Daii  T.  (S)     LaU  Makomei  r.  KaUanut,  wpra. 

Jagunnath  Roy,  7  W.  R,,  2«.  28  (1867).  (9)     Ii.  j  see   Seertorumo    Raju  v.    Bay— it 

(4)  Bigelow  op.  et«.,  634  ;  cf.  Conueh  T.  SeoT'  Paatttdlu,  17  M.,   278  (1894) ;  Bigelow,  op.  at, 
«n,  8  B.  ft  C,  471.  626,  638 ;  a*  to  what  oonatitatea  a  letting  >»"> 

(6)    Aeeidental  Death  Im.    Co.  y.    MarJcemie,  possetsion,  *e<  Taylor,  Er.,  {  103. 

10  C.  B.,  N.  S.,  870  i  Satue  Titteeenrt*  r.  Rante  (10)    Fori  v.  .igtr.  2  R.  ft  &.  »•■ 
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has  attorned  or  paid  rent,  or  otherwise  acknowledged  the  tenancy  he  may  show 
that  he  did  so  through  ignorance,(l)  fraud,(2)  misrepresentation, (3)  mi8</ake,(4) 
or  coercion  :(5)  and  if  induced  to  attorn  and  take  a  lease  by  these  means,  he 
may  dispute  the  title  of  the  person  claiming  to  be  his  les8or.(6) 

Although  a  tenant  may  not,  during  the  continuance  of  the  tenancy,  deny  "'^^Sl 
that  his  landlord  had  a  title  at  the  beginning  of  such  tenancy,  he  may  show  teaaxior" 
that  his  landord's  title  has  expired  or  determined ;  for  this  section  only 
operates  as  an  estoppel  during  the  continuance  of  the  tenancy.(7)  In  such  a 
case  he  does  not  dispute  the  title  but  confesses  and  avoids  in  by  matter  ex' post 
facto.(8)  Justice  requires  that  the  tenant  should  be  permitted  to  raise  this 
plea,  for  a  tenant  is  liable  to  the  person  who  has  the  real  title  and  may  be 
forced  to  make  payment  to  him,  and  it  would  be  unjust  if,  being  so  liable,  he 
could  not  show  the  expiry  or  determination  of  his  landlord's  title  as  a 
defence.(9)  Although  a  tenant  may  show  that  his  landlord's  title  has  expired, 
yet  if  he  enters  on  a  new  tenancy  he  shall  be  bound ;  but  before  he  can  be 
so  bound,  it  must  appear  that  he  was  acquainted  with  all  the  circumstances  of 
the  landlord's  title.  The  landlord  before  he  enters  into  a  new  contract  must 
explain  to  the  tenant  that  his  former  title  is  at  an  end. (10)  It  is  well  settled  that 
a  tenant  in  possession  cannot  even  after  the  expiration  of  his  lease,  deny  his 
landlord's  title  without  actually  and  openly  surrendering  possession  to  him,  or 
being  evicted  by  title  paramount,  or  attorning  thereto,  or  at  least  giving  notice 
to  hie  landlord  that  he  shall  claim  under  another  and  a  valid  title.(l  1)  The  tenant 
must  give  up  possession  to  the  landlord  and  then  if  he  has  any  title  aliimde  that 
title  may  oe  tried  in  a  suit  of  ejectment  brought  by  him  against  his  former 
landlord.(12)    A  tenant  who  has  been  let  into  possession  by  a  landlord  under  a 


(1)  JttoT.  Wood,  Ct.  ftp.,  188;  Fetmer  v. 
Duploek,  2  Bing.,  lO :  Ortgory  v.  Doidge,  3  Biog., 
474  i  (allotted  in  Kelu  Dau  v.  Sureiuira  A'oM,  7 
C.  W.  M.,  S96  (1903) :  sm  Jttin^lMi  v.  fiatojt,  4 
B.,  79  (1879) ;  Brijonath  CfuwHiry  v.  Latt  Utah, 
14  W.  R.,  391  (1870). 

(3)  Bigelow,  opet't.,  S27;  AVanMt*  t.  Mtriila, 
3fi  CnL.  658  (Amar.) :  Dot  d.  Barlow  t.  Wigiiint, 
4  Q.  B.,  367. 

(3)  Dot  d.  Pkvi»v.  Brown,  7  A.  ft  E.,  447  ; 
Oravenor  x.  Woodkoutt,  I  Bing.,  38,  43. 

(4)  Jtte  T.  Wood,  oapn ;  Rogtr*  v.  Pitcher, 
Taunt.,  SOS :  foUowod  in  Ketu  Da$t  v.  Surendra 
Kalh,  7  a  W.  N.,  S9«  (1903) ;  followed  Doe  d. 
PUvin  T.  Browit,  7  A.  ft  R.,  447 ;  Comith  r. 
SvutU,  8  B.  ft  C,  471 :  Oravenor  t.  Woodhoute, 

I  Bing.,  38;  Vilhatdat  ▼.  Secretary  of  State, 
96  B.,  410  (1901) ;  [admiinon  of  payment  o( 
rent  raiaoa  a  frimd  facie  presumption  of  title 
■ad  throw*  the  omi*  oo  the  other  party  o( 
■howing  that  it  vas  made  by  miatake].  For  a 
oaae  ooder  a.  00  of  the  Bengal  Tenancy  Aot,  (ee 
Darga  Dae  t.  Samaeh  Ahon,  4  C.  W.  N.,  60A 
<1890). 

(0)  CoUector  of  Alkhalmd  t.  Suraj  Bukeh,  6 
X.-W.  P..  .333  (1874) ;  ImU  Mahomed  t.  KaUant, 

II  C,  019  (188fi). 

(6)  BigdOK,  op.  oit.,  523,  527.  The  t«nant  or 
hie  aMignee,  it  may  then  be  broadly  atated,  ia  not 
estopped  to  explain  the  oiroumatancea  under 
vhieh,  being  already  in  posaeanion,  he  haa 
Btadr  an  attornment  to  the  plaintiS,  ib.,  fi2(t, 
M6. 


(7)  Ammu  v.  Ramaiithna,  2  Had.,  22 
(1879) ;  Svbbaraya  v.  Kr^hmpfa,  12  M.,  426 
(188S) ;  the  English  authorities  are  nameroas ; 
see  Uountnoy  v.  Collier,  1  E.  ft  B.,  630,  640 ; 
Hoperaft  v.  Key;  9  Biog.,  613;  Gravtmor  y. 
IVoodhoutt,  1  Bing.,  38  ;  Neave  t.  JUoi;  1  Bing., 
360 ;  JBngland  d.  Syburn  y.  Blade,  4  T.  R.,  682  ; 
Claridfe  y.  Mackenzie,  4  M.  ft  Or.,  143 ;  Doe  d. 
Marriott  v.  BdwarU,  6  B.  ft  Ad.,  1065 ;  Domtt 
T.  Cooper,  2  Q.  P.,  256 ;  and  Bum  *  Co.  v. 
BvtKomoyee  Douee,  14  W.  R.,  85(1870);  Mohan 
Mahtoo  y.  Meer  fihnmeool,  21  W.  R.,  5 
(1873).  The  drfendant  rany  show  that  the 
plaintiff's  title  has  ezpirfd  or  haa  been  defeat- 
ed  by  title  paramount ;  as,  for  eza.uple,  that 
the  plaintiff's  tenure  has  been  avoided  by  sale 
for  arrears  of  revenue;  £o<ia«  tfoUoAv.  iCaUy  Dau 
Acy,  8  C.  238.  440,  241  (1881). 

(8)  Field,  Ev.,  561. 

(9)  MomUitoy  v.  CoHter,  1  E.  ft  B.,  630,  640  ; 
see  Ooponund  Jha  y.  LaHa  Ocbind,  12  W.  R.,  109 
(1869) ;  [vhen  a  tenant  is  sued  for  rent  he  can 
set  up  eviction  by  title  paramount  to  that  of  hia 
lessor  as  an  answer :  and  it  erioted  from  part 
of  the  land  and  apportionment  of  the  rent  may 
take  plaoel.  Lodai  Mollah  y.  KaUy  Dan,  8  C, 
241,  242  (1881).  As  to  what  oonstitutea  eviction, 
eee  DkunpKt  Singh  v.  Mahomed  Kaum,  24  C,  at 
p.  300  (1R96). 

(10)  rentier  v.  Duploek,  2  Bing.,  10. 
(U)    Blgelow,  op.  eit.,  520. 

( 12)  Vamiev  x.  Daii  Babaji,  8  Bom.  H.  C.  R., 
178(1871). 
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lease  for  a  term  of  years  is  bound  to  surrender  it  to  such  landlord  at  the 
expiration  of  such  lease  even  apart  from  any  covenant  by  the  tenant  to 
surrender.  He  cannot  set  up  a  jtcs  tertii  in  a  third  person  having  a  title  para- 
mount unless  during  the  period  of  the  tenancy,  there  has  been  an  ouster 
by  the  person  having  the  title  paramount  so  as  to  determine  the  original 
lessor's  right  at  the  date  of  the  lease.(l)  A  very  important  qualification  of 
the  rule  of  the  tenant's  estoppel  prevails  in  the  case  of  an  actual  disclaimer. 
If  the  tenant  disclaim  to  hold  of  his  lessor,  and  notice  of  the  fact  is  brought 
home  to  the  lessor,  the  tenant's  possession  then  becomes  adverse  ;  the  lesaor 
may  at  once  eject  him  from  the  premises ;  and  if  he  fails  to  do  so  before  the 
period  of  limitation  has  expired,  the  tenant  may  then  set  up  his  own  title 
acquired  by  adverse  possession  of  the  title  of  any  other  person  under  whom  he 
claims  to  hold.  But  he  cannot  set  up  such  title  in  an  action  brought  by  the 
lessor  before  the  expiration  of  the  period  of  limitation.(2) 
I^Atth*  These  words  only  apply  to  cases  in  which  tenants  are  put  into  possesaioB 

or^^iuw  of  the  tenancy  by  the  person  to  whom  they  have  attorned,  and  not  to  cases  ia 
*"'•"  which  the  tenants  have    previously  been  in    possession. (3)    Where,  however, 

in  a  suit  for  rent  the  tenant  denied  the  execution  of  the  kabulyat  propounded 
by  the  plaintiffs,  pleaded  that  it  was  forged  and  denied  payment  of  rent 
under  it  to  the  plaintifb  and  failed  to  establish  his  pleas,  it  was  held  that  the 
tenant  was  not  entitled  to  prove  that  the  plaintifb  were  not  his  landlords,  atthough 
he  had  not  been  inducted  into  the  land  by  the  plainti£fs.(4)  It  was  pointed  out 
in  this  case  that  in  Lai  Mahomed  v.  Kt^ntu  no  question  was  raised  or  decided 
as  to  what,  if  any,  limitations  there  are  of  the  tenant's  privilege  to  deny  the 
title  of  his  lessor  after  attornment  when  he  was  not  inducted  by  such  lessor : 
and  that  it  was  not  intended  to  lay  down  that  a  person  in  occupation  of  land  may 
select  his  rent  receiver  and  execute  a  solemn  agreement  promising  to  pay  him 
rent,  and  pay  him  rent  for  a  time  with  full  knowledge  that  he  had  no  right  to 
the  land,  and  thereafter  at  any  time  decline  to  pay  him  rent  pleading  want  of 
title  in  ham  and  without  attempting  to  show  any  other  circumstances  which 
would  invalidate  the  contract  of  tenancy.  Certain  property  was  mortgaged  in 
1884.  In  1889  the  appellant  took  from  the  mortgagors  and  another  person 
a  lease  of  certain  lands  which  included  a  portion  of  the  mortgaged  property. 
In  a  suit  by  the  mortgagee  on  his  mortgage  to  which  the  appellant  was  made  a 
party  defendant ;  it  was  hdd  that  though  as  between  the  lessors  and  lessee  under 
that  lease,  it  might  well  be  that  the  lessee  who  was  represented  by  the  appellant 
was  estopped  from  saying  that,  at  the  date  of  that  lease,  the  share  mentioned 
in  it  was  not  the  share  of  the  lessors  ;  yet  that  the  appellant  was  not,  owing  to 
the  lease  taken  by  him  in  1889,  estopped  from  showing  that  the  mortgagors  were 
not  entitled  to  the  whole  of  the  mortgaged  property  at  the  time  the  mortgage 
was  executed  in  1884,  i.e.,  five  years  before  the  lease  was  taken  by  the 
appel]ant.(5)  See  an/«,  pp.  676-677. 
liiowwM.  The  rule  of  the  tenant's  estoppel  prevails  against  one  who  is  in  possession 

of  land  under  a  mere  license.(6)  The  rule  as  to  claiming  title  applies  to  the 
case  of  a  tenant,  extends  also  to  that  of  a  person  coming  in  by  pennission  as  a 
mere  lodger  or  as  a  servant.  There  is  no  distinction  between  the  case  of  a 
tenant  and  that  of  a  common  licensee.  Both  have  been  let  into  possession  by  the 
act  of  the  landlord,  and  the  licensee  by  asking  permission  admits  that  there  is  a 
title  in  the  landlord  and  tbe  law  under  such  circumstances  implies  a  tenancy.(7) 

(1)  BanhUa  rmi  T.    CkiilTMinnthiiin,    IS      8M(I90S). 

Mod.  L.  ,1.,  368  (1606).  (S)     Prownno  Kumar  r.  JlalmHuni  6»i»,  ^ 

(2)  Bigelow,  op.  et^.,  534.  C.  W.  N.,  75  ( 1903),  lU  to  advrrse  posMMJon,  sw 

(3)  Lall  Maiomtd  V.  K allanvji,  il  C,  6\9;  FattehSintjiy- Bamanji,  6  Horn.  L.R.,  imlVI^ 
519 ;  see  SuOuxrama  Bah  t.  Boyannc  PoHtxIm,  (6)  Bigelov,  op.  cit.,  543 ;  Drt  i.  Jolnm»  r. 
17  M»d.,  278  (1894).  Baytup,  3  A.  &  E.,  188. 

(4)  Keiu  Daat  r.  Swendra  NaOi,  7  C.  W.  N.  (7)     Doe  d.  Jokvxm  t.  Ba^fp,  3  .\.  *  E.,  IW 
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The  case  last  cited  was  an  ejectment  in  which  it  appeared  that  the  defendant 
applied  to  the  plaintiff  then  in  possession  of  the  pTemises  for  the  privilege  of 
getting  vegetables  from  the  garden  ;  and  that  having  obtained  the  keys  he 
fr&adnlently  took  possession  and  set  up  a  claim  to  the  land.  The  C!ourt  refused 
to  hear  it.(l) 

117.     No  acceptor  of    a  bill  of  exchange  shall  be  per- 2?,*gffror 
mitted  to  deny  that  the  drawer  had  authority   to  draw   such  Si^^iai- 
bill  or  to  endorse  it ;  nor  shall  any  bailee  or  licensee  be  per-  J;****"  ''"|«°- 
mitted   to  deny  that  his  bailor  or  licensor  had,  at  the  time 
when  the  bailment  or  license  commenced,  authority  to  make 
such  bailment  or  grant  such  license. 

Explanation  1. — The  acceptor  of  a  bill  of  exchange 
may  deny  that  the  bill  was  really  drawn  by  the  person  by 
whom  it  purports  to  have  been  drawn. 

Explanation  2. — If  a  bailee  delivers  the  goods  bailed 
to  a  person  other  than  the  bailor,  he  may  prove  that  such 
person  had  a  right  to  them  as  against  the  bailor. 

Prlnoliile. — These  are  further  instances  of  the  estoppel  by  agreement.  The 
acceptance  of  a  bill  amounts  to  an  undertaking  to  pay  to  the  order  of  the  drawer, 
but  the  transaction  would  be  idle  if  after  having  so  undertaken,  the  acceptor 
were  allowed  to  set  up  that  the  drawer  had  no  authority  to  draw  the  bill.  He 
is  therefore  precluded  from  doing  so,  for  to  allow  him  to  do  so  would  be  to  allow 
him  to  contradict  that  which  his  act  of  acceptance  really  imports.(2)  The 
estoppel  of  bailee  and  licensee  is  analogous  to  that  of  landlord  and  tenant  and 
is  based  on  similar  principles. (3) 

Bi«elow  on  eatoppel,  480—488,  548,  SS2,  Sth  Bd.  (1890);  Estoppel  bj  Representation  and 
B*t  Judieata,  2nd  Ed.,  1896,  Oh.  VIII,  by  A.  Oaapen  ;  Taylor,  Ev.,  ff  8iS0-8fi3  ;  Erarest 
and  Strode's  Law  of  Ertoppel  (1884),  pp.  277—279 ;  Story  on  BiUa  of  Exchange,  H  It3, 
114. 115, 252, 262, 412 ;  Act  XXVI  of  1881  (NegotUble  Instraments),  Bd.  by  M .  D.  Ohalmers 
(1882).    Cafaab^,  Principles  of  Bstoppel  (1888). 

OOMMBNTART. 

Estoppels  in  the  case  of  negotiable  instruments  are  instances  of   estoppel  H|>t«pp«l  of 
by  agreement  or  contract.     Rules  such  as  those  contained  in  this  section  may  ^SohSi^ 
be  called  'estoppels,'  but  they  are  estoppels  springing  from   the  nature  of  the  ehan««. 
transaction  founded  upon  mercantile  custom,  and  may  now  be  regarded   as 
statutory  estoppels.  (4)    This  section  is  in  accordance  with  English  Iiaw(5) 
except  as  to  the  first  Explanation.     Under  the  terms  of  the  latter  the  acceptor 
may  show  that  the  signature  of  the  drawer  is  a  forgery,  while  in  England  he  is 
not  allowed  to  do  so  ;  for  it  is  hdd  that  he  is  bound  to  know  his  own  correspond- 
ent's signature.(6)    This  section  is  supplemented  by  sections  41  and  42  of  the 


(1)  Sue  also  for  another  example  ofthelicen 
Me's  eatoppd  :  Oour  Httri  v.  Amirunnetta  Kha- 
(mm,  II  C.  L.  R.,  9  (1881);  m<,  as  to  liocnwa, 
Aet  V  of  1882  (EaMmento),  u.  S2~S«. 

(2)  CaUb<  Ertoppd,  44 :  Rup  Chittd  v.  Bar 
huwar  Chandra,  10  C.  W.  X.,  747  (1906).  a.  c. 


(4)  Bigalow  op.  eit.,  480—498  ;  Ca^erax  op- 
eit.,  Cb.  VUI ;  Chaimen  on  BUI*  of  Bxohaage, 
4tb  Bd.,  312—313. 

(5)  Hu  Taylor,   Et..  f  881. 

(«)  SandtrtoH  v.  CtUman,  4  M.  k  Qr.,  209 ; 
as  to  estoppels  arising  out  of  adoption  of  forged 


SC.  L.J.,  A39.  si«oa»are«:  see    Brook  y.  Brook,  L.   R.,  8  Ex., 

(3)     Bup  C%nid  T.  Sarbetwar  Ckaivira,  supra. 
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Negotiable  Instmmente  Act  (XXVI  of  1881),  which  provide  for  the  liability 
of  the  acceptor  in  the  case  of  a  forged  indorsement  and  of  a  bill  drawn  in  a  fic- 
tatioos  name.(l)  Other  sections  define  the  position  of  the  maker  of  a  note,(2) 
or  cheque,(3)  an  acceptor  before  maturit7,(4)  the  drawer  untU  acceptance,(5) 
the  acceptor(6)  and  indor8er.(7) 

Sections  118 — 122  of  Act  XXVI  of  1881  enact  special  rales  of  evidence  with 
regard  to  negotiable  instruments.  There  are  certain  presumptions  as  to  con- 
sideration, date,  time  of  acceptance,  time  of  transfer,  order  of  indorsement, 
stamp,  and  as  to  the  holder  being  a  holder  in  due  cour8e.(8)  On  proof  of  pro- 
test the  Court  wiU  also  presume  the  fact  of  dishonour.(9)  The  same  Act  then 
proceeds  to  enact  three  cases  of  estoppel  against  the  maker  of  a  note,  the  drawer 
of  a  bill  or  cheque,  the  acceptor  of  a  bill,  and  the  indorser,  which  are  here 
reproduced. 

No  maker  of  a  promissory  note,  and  no  drawer  of  a  bill  of  exchange  or 
cheque,  and  no  acceptor  of  a  bill  of  exchange  for  the  honor  of  the  drawer 
{hall,  in  a  suit  thereon  by  a  holder  in  due  course,  be  permitted  to  dery  the 
validity  of  the  instrument  as  originally  made  or  drawn. (10) 

No  maker  of  a  promissory  note  and  no  acceptor  of  a  bill  of  exchange 
payable  to,  or  to  the  order  of,  a  specified  person  shall,  in  a  suit  thereon  by  a 
holder  in  due  course,  be  permitted  to  deny  the  payee's  capacity,  at  the  date  of 
the  note  or  bill,  to  indorse  the  same.(ll) 

No  indorser  of  a  negotiable  instrument  shall  in  a  suit  thereon  by  a  subse- 
quent holder,  be  permitted  to  deny  the  signature  or  capacity  to  contract  of  any 
prior  party  to  the  infltrument.(12) 

Section  20  deals  with  inchoate  in8trumentB.(l 3)  As  to  estoppels  arisiog 
out  of  negligence  and  agency  in  connection  with  negotiable  instruments,  ttt 
note  below  ;  tbey  are  but  instances  of  the  general  estoppel  by  omission  to  which 
reference  has  been  made  in  section  116,  an(e.(I4) 

The  bofiA  fide  holder  for  value  of  a  forged  hundi  to  whom,  after  it  had  been 
dishonoured,  it  had  been  transferred  by  indorsement  by  the  payees,  who  at  the 
time  of  indorsement  knew  that  the  hundi  was  forged,  sued  the  payees  on  the 
hundi  to  recover  the  amount  he  had  paid  them  for  it.  Bdd  that  the  payees 
were  estopped  from  setting  up  the  forgery  of  the  hundi  as  a  bat  to  the  suit.(I6) 

■atOKMl  of  The  relation  between  baUor  and  bailee  is  analogous  to  that  of  landlord  and 

^^J^Mt?*^    tenant.     He  wiU  not  be  permitted  to  deny  his  bailor's  title  any  more  than  the 

80,  99:  AskpUa  t.  Bryan,  Z  V.  It  8.,  474,  402;  704,  712;  StuteU  v.   Lang*tB0e,  2   Doug.,  486; 

Uacttntie  x.  Brititk  Lintsn  Co.,  U  R.,  6  App.  WahMunnum  ▼.  Durgaiau,  6  C,  39 ;  Big«lo«, 

Caw.,  100.  Of.  cit.,  4S7,  494,  MS.     Tt  hu  been  laid  to  he 

(1)  Su  Chklinen'  Neg.  Init.  Act,  p.  49.  donbtful  whether  the    luUlity    in    then  eu» 

(2)  Act  XXVI  at  1881,  m.  32,  37.  rest*  on  ratoppel  or  on  the  Uv-merrhuit :  Ex- 
(S)    lb.,  ».  37.  parte  Swan,  7  C.  B..  N.  S.,  446  :    as  to  instn- 

(4)  lb.,  s.  32.  ment*  lost  or  stolen,  «e«  Act  XXVI  of  1881,  •■ 

(5)  /&.,  B.82.  86;  Bawendal  t    Betuutt,  L.    R..  3   Q.  K  D, 

(6)  lb.,  m.  37, 88.  020. 

(7)  lb.,  s.  88.  (14)     Ererestand  Strode's  Estoppel,  290;0m- 

(8)  lb.,  118.  V*m,  op.  dt.,  174—186 ;  Youmf  t.  Oroie,  4  Kap, 
(0)  Act  XXVI  €t  1881,  s.  119.  253;  In^um  y.  Primrot,  7  &  B..  N.  S.,  82; 

(10)  lb.,  s.  120.  AnuM  t.  Cktqu€  Bank,  L.  B.,  1  C  P.  D.,  S78: 

(11)  lb.,  I.  121.  atkaifM  t.  Xarl  o/  Untiaboroutk,  I.  B.,  18M> 
(li)     lb.,   *.    122.     TkiciMU*   v.  BromiloK,  i       i<i.K,t«0;  B»%kof  Bnglmiidv.  VagHam  Bm., 

Cr.  *  .1.,  42A ;  UeOrtgor  v.  Rkoitt,  «    E.  &    B.,  U  B.,  App.  Csa.,  91 ;  U  B.,  23  Q.  B.  D.,  243 ; 

Sne ;  the  above  sections  ^petir  generaily  to  re-  L.  B.,  23  Q.  B.  D.,  108 ;  BhuptOntm  v.  Ban  Anis; 

present  the  English  law  opon  the  same  subject :  6  0.  W.  N..  313  (1900). 

MS  Chalmen'  Neg.  Inst  Act,  113,  114.  (IS)    BUkt»  Ciaad  r.  Ai/eadro  KMon,  H  A., 

(IS)    See  Fottr   y.  MacHnnon,  I.  B..  4  C.  P,.  302  (1883). 
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tenant  may  deny  title  of  his  landlord  (see  section  116,  onte).  But  by  the 
teeond  explancaion  to  this  section,  the  same  exception  applies  to  his  case  as  to 
that  of  the  tenant,  namely,  that  where  something  equivalent  to  title  paramount 
has  been  asserted  agamst  the  bailee,  he  is  discharged  as  against  those  who 
entrusted  the  goods  to  him.  *  The  bailee  has  no  better  title  than  the  bailor,  and 
consequently  if  a  person  entitled  as  against  the  bailor  to  the  property  dauns 
it.  the  bailee  has  no  defence  against  him.  The  true  ground  on  which  a  bailee 
may  set  up  the  jus  tetiii  is  that  the  estoppel  ceases  when  the  bailment  on  which 
it  is  founded  is  determined  by  what  is  equivalent  to  an  eviction  bv  title 
paramount.  It  is  not  enough  that  the  bailee  has  become  aware  of  the  title  of 
a  third  person,  nor  is  it  enough  that  an  adverse  claim  is  made  upon  him  so 
that  he  may  be  entitled  to  relief  under  an  interpleader.(l)  A  bailee  can  set 
up  the  title  of  another  only  if  he  defends  upon  the  right  and  title  and  by 
the  authority  of  that  per8on.(2) 

As  between  a  bailor  and  bailee,  the  latter  in  an  action  for  non-delivery  of 
goods  upon  the  demand  of  his  bailor  must  take  one  of  the  following  courses : 
(a)  He  may  show  that  he  has  alieady  delivered  the  goods  upon  a  delivery 
order  authorized  by  the  bailor  :  (fe)  or  he  may  institute  a  suit  of  interpleader  : 
(c)  or  he  may  defend  the  action  on  behalf  of  the  real  owner,  alleging  and  prov- 
ing the  title  of  the  real  owner,  defending  expressly  upon  that  title.(3) 

The  same  principle  applies  in  the  case  of  a  wharfinger  who  agrees  to  hold 
goods  for  the  plaintiff  under  a  delivery  order  from  a  purchaser  of  the  defendant 
wharfinger  ;  he  cannot  resist  trover  for  them  on  the  ground,  e.  g.,  that  they  have 
never  been  separated  from  bulk  and  that,  therefore,  no  property  passed  to  the 
person  delivering.(4) 

The  rule  with  regard  to  principal  and  agent  is  that  an  agent  must  account 
to  his  principal  and  cannot  set  up  the  jus  t^rtu  against  him  except  when  the 
principal  has  been  acting  under  a  bond  fide  misapprehension  as  to  the  rights 
of  some  third  person  or  has  been  fraudulently  acting  in  derogation  of.  those 
rigbt8.(5)    As  to  licensees,  see  section  116,  pp.  678,  679  ante.{6) 


(1)  An  to  th«  procedure  in  int-erpleadrr  snita, 
»tt  M.  470—476,  Civ.  Pro.  Code ;  Hogert  (hiu  * 
Co.  y.  Lambert,  I..  K.  (1891),  1  Q.  B.,  327. 

(2)  Biddtt  T.  Bond,  6  B.  &  S.,  231,  toUowed 
ID  Rottn  Sont  A  Co.  y.  Lambert,  Bupra ;  tee 
Cootraet  Act,  «.  166 ;  and  generally  m  to  bail- 
ment* ib.,  M.  148 — 173 ;  Coggt  v.  Barnard,  8m. 
L.  Cu. ;  Bigelov  op.  cit.,  MS— fift2  ;  Cupem, 
o^  ciL,  Oh.  V.,ETerait  and  .Strode,  np.  eif., 
SSS— 276. 

(3)  Rogv*  Son*  Jb  Co,  y.  fyimbert  I<. 
R.  (1801),  1  Q.  B.,  320,  per  Lord  Either ;  m  to 
estoppel  by  dection  to  capport  title  either  of 


bailor  or  third  party.  Me  Kiporte  Davit*,  L.  R. 
10  Ch.  n.,  80(188!). 

(4)  Wooilty  T.  Covtntry,  2  H.  ft  C,  164  ; 
Knight*  t.  XPiftn,  I..  R.,  6  Q.  B.,  660.  8tt  re- 
mark* on  thia  latter  oaac  in  Simon  y.  Anglo-Ame- 
rican Tttegmpk  Co.,  L.  B.,  6  Q.  B.  D.,  212.  «e« 
Oange*  Mannfaciwing  Co.  y.  ScvmjmvU,  8  C, 
669  (1880) ;  Henderton  Co.  v.  WUUam*,  L.  R. 
(189S),  1  Q.  B.,  621. 

(A)  Evereat  and  Strode,  op.  e>(.,  268 ;  Sroith'i 
Mercantile  Law,  1,  122,  10th  Ed.,  1890. 

(6)    And  «ee  Evereat  and  Rtrode,  op.  eiL,  268. 
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OHAPTBR  IX. 

Op  Witnesses. 

The  present  Chapter  deals  mainly  with  the  competency(l)  and  com- 
pellabilit7(2)  of  witnesses.  A  witness  is  said  to  be  incompetent  to  give 
evidence  when  the  Judge  is  bound,  as  matter  of  law.  to  reject  his  testi- 
mony.(3)  The  motives  to  prevent  the  truth  are  so  much  more  numerous  in 
judicial  investigations  that  in  the  ordinary  affairs  of  life  the  danger  of 
injustice  arising  from  this  cause,  has,  till  modem  times,  been  thought  to  justifr 
the  observance  of  rules  by  virtue  of  whicli  large  and  numerous  classes  of  persons 
were  rendered  incompetent  witnesses,  and  their  testimony  was  uniformly  ex- 
cluded.(4)  A  recognition  of  the  artificial  character  of  these  rules  of  exclusion, 
which  had  no  foundation  or  justification  in  actual  experience,  and  which  led 
to  frequent  injustice,  and  of  the  necessity  of  increasing,  as  much  as  possible, 
the  media  of  investigation  led  gradually  to  the  conversion  of  questions  of 
competency  into  questions  of  credibility.  Then  tendency  of  modem  legislation 
has  been  rather  to  allow  the  witness  to  make  his  statement,  leaving  its  truth  to 
bn  estimated  by  the  tribunal,  than  to  reject  his  testimony  altogether.  (5) 
Competency  than  becomes  the  rule  :  incompetency  the  exception  :  and  iocom- 
potency  is  reduced  within  a  narrow  compass.  Proceeding  on  this  principle 
(more  thoroughly  than  the  English  law,  which  still  retains  traces  of  the  older 
judicial  system),  the  Evidence  Act  declares  all  persons  to  be  competent 
witnesses  except  such  as  are  wanting  in  intellectval  capacity.  Granted  this 
capacity,  all  person  become  admissible  as  witnesses,  it  being  left  to  the  Court 
"to  attach  to  their  evidence  that  amount  of  credence  which  it  appears  to 
deserve,  from  their  demeanour,  deportment  under  cross-examination,  motives 
to  speak  or  hide  the  truth,  means  of  knowledge,  powers  of  memory,  and 
other  tests,  by  which  the  value  of  their  statements  can  be  ascertained,  if  not 
with  absolute  certainty,  yet  with  such  a  reasonable  amount  of  conviction  as 
ought  to  justify  a  man  of  ordinary  prudence  in  acting  upon  those  state- 
ments. "(6)  Thus  neither  want  of  religion,  nor  physical  defect,  not  involving 
intellectual  incapacity  ;(7)  nor  interest,  arising  from  the  fact  that  the  witn«ss 
is  a  party  to  the  record,  or  wife  or  husband  of  such  party,(8)  or  otherwise ; 
nor  the  face  that  the  witness  is  an  accomplice  in  the  commission  of  a  crime,(9) 
form  any  groimd  for  the  exclusion  of  testimony. 

But  the  competency  of  a  witness  to  give  evidence  is  one  thing,  and  the  power 
to   compel   him   to  give  evidence  another.(lO)    And  this  compellability  ma}' 


(1)  Ss.  U8— 12<l,  133,  pr*«.  *    C.    P.  V.,  IVO ;  S.  v.  Oofnl  JJau,    »   M.,    S7I, 

(2)  Sr.  121—132.  282  (18MI) :  A*  to    the  orcdibiKty  o(  sod  other 

(3)  Beat,  Ev.,  {  132.  general  reoinrln  as  to  witneMw,  «m  Kield't  Rr., 

(4)  8te  Taylor,  Ev.,  f  1342 :  Sichel's  Praot'ce  p.   33  «  mq.,  nod   Norton,    Ev.,    p.   33  <l  Mf.  .- 
relating  to  \Vitne«e^  1—16;  WTiarton,  Ev.,  {{  Beit,  Ev.,  pp.  11,  13,  l\  HI.  A*  to enaUbilitr, 
3»l — 120(  Burr  Jones,    Ev.,   §§''30—736,   and  aee  Stewart  lUpalje,  op.  nt.,  30(1—379. 
generally   §§  730— 736;  Stewart   Rap>«3je'a  Uw  (6)     Field,  Er.,  566. 

of  WitnsMe^  I— 3U7  ;  Pbillip'a  and  Am..  Rv.,  (7)    Stem.  UK,  119,  port. 

3—142.    See  the  Statutes  aSecting  qaaliHoatioo*  (8;  8.  120,  post, 

in  Wigmorc,  Ev.,  §  488.  (9)  S.  133,  po**. 

(6)    .See  Taylor,  Ev.,  §  1343  el  mq.;  Best,  Ev.,  (10)  See  Dt  Bretton  r.  Df    Bnltoi,  •>.*    Hobmr, 

{§  62.     132  el  *eq.  ;  Wigmore,  Ev.,  §  901 ;  <e  4  A..  49,  52  (1881).     A*  to  the  meamog  of  tb* 

reiiiarka  in  ttlate  v.  .Mbion  life  Atstinnre  Society,  ward  "  compelled  '  in  the  following  aeciiaih,  m« 
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be  either  (i)  compellability  to  be  sworn  or  affirmed  ;  thus  ordinarily  in  matri- 
monial proceedings  the  parties  are  competent  but  not  compellable  ;  they  may, 
if  they  choose,  offer  themsdves  as  Witnesses,  (1)  and  under  the  Bankers'  Books 
Evidence  Act,(2)  an  officer  of  the  Bank  is  not,  in  any  proceeding  to  which  the 
bank  is  not  a  party,  compellable  to  produce,  or  to  appear  as  witness  to  prove, 
any  bankers'  books,  without  the  order  of  a  Judge  made  for  special  cause  :  or 
(ii)  compellability  when  sworn  to  answer  questions;  thus  a  witness,  who  may  be 
generally  compellable  to  give  evidence,  may  yet  be  protected  or  privileged  in 
respect  of  particular  matters  concerning  which  he  may  be  unwilling  to  8peak.(3) 
Further,  there  are  certain  cases  in  which  the  law  will  not  permit  the  witness 
to  speak,  even  if  he  be  willing.(4)  Sections  121 — 132  declare  exceptions  to  the 
genera]  rules  that  a  witness  is  bound  to  state  the  whole  truth,  or  to  produce 
any  document  in  his  possession  or  power  relevant  to  the  matter  in  i8sue.(5) 
These  rules  of  privilege  and  prohibition  rest  on  grounds  of  public  policy  which 
are  shortly  set  forth  in  the  notes  to  the  sections  which  enact  them  (v.  post). 
But,  as  a  general  rule,  all  witoesses  competent  to  give  evidence  are  compellable 
to  do  80.  The  procedure  to  be  followed  in  order  to  compel  the  giving  of  evidence 
is  regulated  by  the  Civil  and  Criminal  Procedure  Codes.(6)  Lastly,  section 
134  declares  that  no  particular  number  of  witnesses  are  required  for  the  proof 
of  any  fact. 

The  exclusionary  rules  in  the  present  Chapter  are  based  either  directly 
on  general  considerations  of  public  policy,  such  as  the  rules  relating  to  affairs 
of  State  and  official  communications,(7)  information  given  for  the  detection  of 
crime,(8)  and  judicial  disclosures  ;(9)  or  on  grounds  of  privilege,  such  as  the 
rules  relating  to  profe88ional(10)  and  matrimomal(ll)  communications,  and 
title-deed  and  other  documents. (12)  In  connection  with  these  rules  should 
be  read  the  provisions  of  the  Civil  Procedure  Code  relating  to  disco veiy.(  13) 
In  fact,  questions  of  privilege  arise  as  frequently  on  applications  for  discovery 
or  inspection  before  trial  as  with  reference  to  testimony  in  the  witness-box, 
but  the  principles  are  substantially  the  same.  (14)  Whatever  difference  may 
exist  between  the  case  of  evidence  asked  for  or  tendered  at  the  trial,  and  that 
of  an  application  for  discovery  or  inspection,  is  altogether  in  favour  of  a  refusal 
to  order  discovery  in  the  earlier  stages  of  the  ca3e.(15)  A  person  interrogated 
under  section  125,  or  ordered  to  produce  under  section  130  of  the  Civil 
Procedure  Code,  may  plead  his  privilege  in  the  terms  of  this  Act.  When  it  was 
contended  for  the  defendant  that  even  if  a  case  submitted  by  the  plaintifE  to 
his  counsel  could  not  be  used  in  evidence  under  section  129  of  the  Evidence 
Act,  yet  the  defendant  was  entitled  to  have  inspection  of  it  under  section 
130  of  the  Civil  Procedure  Code,  such  contention  was  disallowed  by  West, 
J.,  who  said  :  "  The  argument  that  albeit  the  document  may  not  be  such 
that  the  Court  can  properly  order  its  production  as  evidence,  yet  the  opposite 
party  may  demand  a  perusal  of  it,  is,  I  think,  opposed  to  all  principle.  If  a 
communication  is  protected  by  its  confidential  character,  it  is  protected  in  an 


S.  r.  aopnl  lion,  3  M.,  271,  27A  tt  tq.  (1881) ;  ;»«(. 

Hoktr  muilch  v.  R.,  21  C,  392, 400  (1893).  (?)    $«.  123  and  124,  pot. 

(1)  .See  Act  IV  of    ISaO,    as.  .^1,92    (Indian  (8)    S.  126,  pott. 
DiToroe),  and  note  to «.  120,  ]90«(.  (9)    8.121,    pol. 

(2)  Act  XVIII  of  1891,  a.  5 ;  Act  I  of  1893.  (10)    Sa.  128— 129,  p»9<. 

(3)  »c  as.  122,  124,  126,  129,  po«(.  (11)    S.  122,  pott. 

(4)  Ste  m.  122,  123,  120,  127,  pool.  (12)    8a.  130,  131,  poU. 

(5)  R.  V.  OopoJ  Dot*,  appra,   277.  (13)    Civ.  Pr.  Code,  Chap.  X. 

(6)  Civ.  Pr.  Code,  a.  174,  M<  aa.  189—178,  (14)  See  Oranugk  v.  Oaitdl,  I.  M.  *  K., 
pamim;  Or.  Pr.  Code,  n.  171,  206,  218,  217,  219,  98,  116;  Bennetty  v.  WriilU,  21  Q.  B.  U,  S09, 
SSI,  244,  262,  V6,  267,    260^  486,    640:  «ee  also  621. 

Penal  Code,   aa.  174,  176;    and   98.    172—180.  (16)    Henntstyy.  (Tri^M,  sopta,  per  WUla.J.. 

id.,  pcutim :    «ee   Introduction   to    Chapter    X,  521, 
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[8.  118.] 


Who  may 
tMtlfy. 


especial  degree  as  against  an  adversary  in  litigation. "(1)  A  person  cannot 
be  indirectly  compelled  to  disclose  what  he  cannot  be  directly  called  upon  to 
Btate.(2)  Under  the  law  of  privilege  it  is  n^essary  to  set  it  up,  because  it  ig 
only  an  excuse  which  the  Judge  may  or  may  not  recognise  as  good,  and  it  ia  his 
decision  that  either  accords  the  privilege  or  withholds  it.(3)  There  is  a  great 
difierence  between  privilege  and  incompetency.  An  incompetent  witness 
cannot  be  examined,  and  if  examined  inadvertently,  his  testimony  is  not 
legal  evidence ;  but  a  privileged  witness  may  be  examined  and  his  testimony 
is  legal,  if  the  privilege  be  not  insisted  on.  (4) 

118.  All  persons  shall  be  competent  to  testify  unless 
the  Court  considers  that  they  are  prevented  from  under- 
standing the  questions  put  to  them,  or  from  giving  rational 
answers  to  those  questions,  by  tender  years,  extreme  old  age, 
disease,  whether  of  body  or  mind,  or  any  other  cause  of  the 
same  kind. 

Explanation. — A  lunatic  is  not  incompetent  to  testify, 
unless  he  is  prevented  by  his  lunacy  from  understanding  the 
questions  put  to  him  and  giving  rational  answers  to  them. 


Principle.— See  Notes,  post. 

•.  3  ("  Court.") 

».  UHDunO)  WUnttttt.) 


a.  120  {Partus :  B«tband$  and  Wm*.) 
•   1S3  {Aeeofiv>He*.) 


Act  X  of  1873  (Indian  Oaths) ;  Cr.  Pr.  Code,  *8.  .337,  342, 343 ;  <b.,  •.  294  ;  Act  X  of  186S, 
■.  65  (Indian  Succesiion) ;  Act  XXI  of  1870,  s.  2  (Hindu  villi) ;  Taylor,  Bv.,  1 1342  et  uq., 
Bert,  Ev.,  1 132,  «<  t»q. ;  Powell,  Bv.,  26 ;  Phiprcn,  Et.,  ^rd  Ed.,  303  ;  Steph.  Dig.,  Ch.  XV ; 
Phillipe  and  Amoldt,  Et.,  3—142 :  Wharton,  Et.,  H  391—420 ;  Burr  Jonea.  St.,  §  790,  li 
$tq. ;  Stewart  Rapalje'a  Law  of  Witnesaea,  1—301  ;  Sichel's  Practice  Betatinf;  to  Witnean«, 
p.  10  ;  Wipnore,  St.,  f  488  tl  t»g. 


Ooort. 


Under- 
aOiMlIng- 


OOMMBNTART. 

The  division  of  function  between  Judge  and  Jury  allot  without  question 
to  the  Judge  the  determination  of  all  matters  of  fact  on  which  the  admissibility 
of  evidence  depends  and  therefore  of  the  facts  of  a  witness'  capacity  to 
testify.(6)  So  it  was  held  that  whether  or  not  a  child  was  competent  to  give 
evidence  was  a  question  for  the  Judge  to  decide  and  not  for  the  Jury ;  the  amount 
of  credit  to  be  given  to  the  statements  being  all  that  fell  within  the  province  of 
the  latter.(6) 

Understanding  is  the  sole  test  of  competency.  The  C!ourt  has  not  to 
enter  into  enquiries  as  to  the  witness'  religious  belief,  or  as  to  his  knowledge  oi 
the  consequences  of  falsehood  in  this  world  or  the  next.  (7)  It  has  to  ascertain, 
in  the  best  way  it  can,  whether,  from  the  extent  of  his  inteUectual  capacity 
and  understanding,  he  u  able  to  give  a  rational  account  of  what  he  has  seen 
or  heard,  or  done  on  a  particular  occasion.  If  a  person  of  tender  years,  or  of 
very    advanced    age,    can    satisfy    these    requirements,    his    competency 


(1)  Munckertkaw  Baoniu   r.  Tkt  \tvi  Dka- 
nmuey  S.  IF.  Co.,  4  B.,  57«  (1880). 

(2)  RyrU  t.  AMmAaaier,  IS  B.,  7,  10  (1880). 

(3)  B.  t.  Cofol   Pot,  tupns  28S:  bat  *M  alao 
M.  183, 124,  potL 

(4)  Ro«^>e,  Cr.  Et.,  ISth  Ed.,  129. 


(5)  Wiginore,  Et.,  {  487. 

(6)  R.  T.  Bo$ri»tt,  8  W.  R.,    Or.,  00  (I8<;). 

(7)  As  the  narcMity  in  Enf^iah  law  in  tlw  caK 
at  a  child  «itncM  of  belirf  in  poniahinent  for  lyinf 
in  a  future  itate,  «ee  Staph.  Pig.,  Note  XL,  aod 
WMtlry  Stdiea,  831. 
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as  a  witness  is  e8tablished.(l)  The  omission  to  administer  either  an  oath  or 
solemn  affirmation  to  a  child,  although  knowingly  made,  does  not  render  its 
evidence  inadmissible.  (2)  But  a  Court  has  no  option  when  once  it  has  elected 
to  take  the  statements  of  a  person  as  evidence,  but  to  administer  to  such 
person  either  an  oath  or  affirmation  as  the  case  may  require.  The  competency 
of  a  person  to  testify  as  a  witness  is  a  condition  precedent  to  the  adminis- 
tration to  him  of  an  oath  or  affirmation,  and  is  a  question  distinct  from  that 
of  his  credibility  when  he  has  been  sworn  or  has  affirmed.  (3)  If  a  witness, 
after  being  sworn,  is  shown  to  be  incapable  of  understanding,  the  Judge 
should  strike  out  all  his  evidence.(4)  The  modern  practice  is  to  interrogate 
the  witness  before  swearing  him,  or  to  elicit  the  facts  upon  the  examination- 
in-chief  when,  if  his  incompetency  appears,  he  will  be  rejected.(5) 

"  A  witness  may  be  in  such  extreme  pain  as  to  be  unable  to  understand  Disease  of 
or,  if  to  understand,  to  answer  questions  ;  or  he  may  be  unconscious,  as  if  in  a  body- 
fainting  fit,  catalepsy,  or  the  like. 

This  applies  to  idiocy  and  lunacy.  An  idiot  is  one  who  was  bom  irrational ;  Diaeaee  of 
a  lunatic  is  one  who  born  rational  has  subsequently  become  irrational.  The  mind- 
idiot  can  never  become  rational ;  but  a  lunatic  may  entirely  recover,  or  have 
lucid  intervals.  At  the  time  when  unscientific  ideas  prevailed  the  deaf  and 
dumb  were  so  far  treated  as  idiots  that  they  were  presumed  to  be  incapable  of 
testifying  until  the  contrary  was  shown.  This  presumption  has  now  dis- 
appeared and  ordinarily  the  only  question  will  be  as  to  the  possibility  of 
communicating  with  them  by  some  certain  system  of  signs.(6) 

E.  g.,  drunkenne8S.(7)    It  must  be  ejusdem  generis.  The    disability  is  only  oranyotber 
po-extensive  with  tfie  cause,  and,  therefore  when  the  cause  is  removed,  the  dis-  cause  of  the 
ability  also  ceases.    Thus,  a  lunatic  during  a  lucid  interval  may  be  examined. 
The  return  of  sobriety  renders  a  drunkard  competent. 

This  applies  to  the  case  of  a  monomaniac,  or  person  affected  with  partial  axplana- 
insanity,   who  may  be  a  very  good  witness  as  to  all  other  points  than  that  on  w*«>- 
which  he  is  insane.  "(8)    The  leading  case  is  R.  v.  HiU.{9)    There  the  witness 
believed  that  he  had  20,000  spirits  personally  appertaining  to  him.     On  all  other 
points   he   was   perfectly   sane.    His  testimony  as  to  all  other  matters  was 
received. 

An  accused  person  cannot,  in  a  criminal  case,  be  examined  as  a  witness,  j^  aooosed 
The  effect  of  sections  342,  343  ( no  oath  to  be  administered  to  the  accused  )  person, 
of  the    Criminal  Procedure   Code   is  to    render  it  illegal  for  a  Magistrate  to 
convert  an  accused  person  into  a  witness,  except    when   a  pardon   has   been 
lavftdly  granted  under  section  337.(10)    With  regard  to  several  persons  jointly 


(1)     «.  T.  £oJ&»»o>",  11  A.,  183    (1889);  «.  V.  (4)     R.  y.  WhUthmd,  h.  V..,  1 0.  C.  tl..,iX 

Itam  Staak,  23  A.,  90  (1600);  u  to  age  and  (6)    Wharton,  Ev.,    1492;  Phlpson,  Ev.,  3rd 

degree  of  intelligence,  «ee  Taylor,  Ev.,  §  1377,  and  E<1. ;  412;  Taylor,  Ev.,  H  1393,  1393;    Wigmore, 

BoecOF,  Cr.  Et.,  115, 116,  lOth  Ed.,  cited  inA.  V.  Kv.,    {    486.    The    preliminary  examination  is 

Han,  10  A.,  307,  210,  212  (1888),  in  which  the  known  a*  the  voire  dire. 

hittoiy  ol  legislation  in  India  relating  to  oath*  (6)  Wigmore,  Et.,{S  498, 811  (aeaa.  119,  po«<). 

and  aliinuation  is  discussed.     R.  y.  Sham,  post.  (7)  id.,  f  499.     See  Walker's  Trial,    23   How., 

'  (S)     B.    V.  Mutmmat  Ituiarya,  14  B.  I..  R.,  M  St.  Tr.,  1103. 

(1874);22  W.  B.,Cr.,U,   e.K.;B.y.  SemBhogta^  (8)     Norton,    Ev.,    306,   307 ;  Wharton,    Ev., 

14  B.  U  R.,  2»4  (F.  B.),  23  W.  R.,  Cr.,  12  (over.  H  401,  418 ;  Stewart  Rapalje  op.  rU.,  H  1—10. 
mling  B.  t.  Anuf>lo  ChneltrbuUij,  22  W.  R.,  Cr.,  7,  («)    2  Den.  *  P.  C.  O.,  264. 

(1874),  B.  T.  SMata,  16  B.,  2.'i9  (1891),  per  contra.  (10)     R.  v.  HanmaiUa,  1  B.,  618  (1877) ;  and 

R.  T.  MarM,  sopni ;  anl  Qiiare ;  R.  v.  t'imperu-  te    cases    cited    fot.     In    a   largo  number  of 

aal,  16  M.,  105  (1892) :  tet  Act  X  of  1873,  as.  fi,  modnm    English    statutes   clauses    have     been 

13,  in  Arftndix.  incorporated    enablinft    the  party  charged    with 

(S;  it.  T.  Lai  Sakai,   supra :  R.  v.  ^Stani,  supra,  n  crime    to  give  evidence  on   his  own  behalf ; 

3S4.  *M  Best,  Ev.,  }  622.    And  under  the   Criminal 
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accused,  the  rule  at  one  time  in  England  and  followed  in  India  was  that, 
when  there  is  no  community  of  interest,  any  one  of  a  number  of  prisoners 
jointly  indicted  may  be  called  as  a  witness  either  for  or  against  his  co- 
defendant8.(l)  But  the  rule  is  now  otherwise,  and  neither  in  England  nor  in 
India,  can  a  person  jointly  indicted  and  jointly  tried  with  the  accused  (  bat 
not  separately  tried  ),(2)  be  called  as  a  witness  either  for  or  against  the 
accnsed.(3)  By  the  word  "  accused"  in  the  last  sentence  of  section  342  of  the 
Criminal  Procedure  Code  is  meant  a  person  over  whom  the  Magistrate  or 
other  Court  is  exercising  jurisdiction.(4)  A  person  never  arrested,  and 
against  whom  no  process  had  issued,  is  a  competent  witness,  even  if  a 
principal  oSender.(5)  So,  where  a  complaint  was  made  to  a  Magistrate 
against  A  and  B,  and  process  issued  against  A  only,  B  was  held  a  competent 
witness  on  his  behalf.(6)  When,  during  the  course  of  a  police-investigation, 
one  of  several  persons,  who  were  arrested  by  the  Police,  was  illegally  discharged 
by  them,  such  person  was  held  to  be  a  competent  witness.(7)  In  R.  v. 
Leladhatifi)  the  reasoning  in  R.  v.  Hanmanta  is  extended  to  the  case  of  an 
accused  person  against  whom  the  Magistrate  illegally  allowed  the  charge  to 
be  withdrawn  ;  his  subsequent  evidence  as  a  witness  was  held  inadmissible. 
' '  There  is  no  law  or  principle  which  prevents  a  person  who  has  been  suspected 
and  charged  with  an  ofEence,  but  discharged  by  the  Magistrate  for  want  of 
evidence,  being  afterwards  admitted  as  a  witness  for  the  prosecutioii."(9) 
Where  the  public  prosecutor  with  the  consent  of  the  Court  withdrew  from 
the  prosecution  of  two  out  of  several  accused  persons  tried  jointly  for 
an  ofEence  and  the  two  accused  were  thereupon  discharged  under  s.  494 
of  the  Criminal  Procedure  Code  and  then  examined  as  witnesses  for  the  prose- 
cution it  was  held  that  the  persons  so  discharged  were  competent  witne88e8.(10) 

The  Criminal  Procedure  Code  provides  for  the  examination  as  wituesses, 
of  jurors  and  assesors.(ll) 

No  person,  by  reason  of  interest  in,  oi  of  his  being  an  executor  of,  a  will, 
is  disqualified,  as  a  witness,  to  prove  the  execution  of  the  will,  or  to  prove  the 
validity  or  invalidity  thereof.(12)  As  to  parties,  and  the  wives  and  husbands 
of  partie8,(13)  dumb  persons,(14)  accomplices,(15)  and  Judges,  (16)  t.  poiL 
Though  such  a  course  is  most  strongly  disapproved,  a  person  may,  in  the 
same  suit,  be  both  advocate  and  witness.(17) 


ETidence  Act,  189S  («l  ft  62  Vict.,  Ch.  36),  »n 
Mcnied  may  elect  to  give  evidence  on  his  own 
behalf.     See  Jelf's  Law  of  Evi^leDce  in  Criniinal 


(1)  ft.  V.  Atkruff  Skaikk,  8  \V.  R.,  O.,  91 
(IS66). 

(2)  ft.  T.  Bradlautk,  15  Cox,  217;  WtiwoM 
V.  ft.,  L.  K.,1  Q.  B.,3nO:  SJ^ph.  1%,  Art.  IW. 

(3)  ft,  V.  Hanmanla,  anpra ;  ft.  v.  Kemediot, 
3  Bou..  H.  C.  R.,  Or.  (,'.,  «9  (1867) ;  ft.  t.  Ath^ar 
AU,  i  A.,  260  (1879)  j  ft.  v.  Data  Jita,  10  B.,  190 
(188S) ;  ft.  V.  Mono  Puna,  16  B.,  661,  665  (1892) , 
ft.  V.  Payiu,  L.  R.,  1  C.  C,  349.  In  m  A.  David, 
8C.  I..,f.74  (1880). 

(4)  ft.  r.  Mom  Puna,  668,  tupra. 

(5)  Tinekltr't  ease,  I  Eaut.,  P.  C,  354,  cit«l  in 
ft.  V.  ifona  Puna,  666,  tupra. 

(6)  Mohetk  Ckundtr  v.  Mokttk  Ckundtr,  lU 
C.  I..  R.,  603  (1882). 

(7)  ft.  V.  Mona  Puna,  supra. 

(8)  Cited  in  ft.  v.  Uona  Puna,  6ti6,  eupra. 
(»)     ft.    V.    Btkarf    UU,     7  W.    R.,   Cr.,  44 

(867). 


(10)  ft.  V.  0«Me>«  Baji,  25  B.,  422  (1900). 

(11)  Cr.Pr.  0]e,s.294;see£.  T.  ftkiaCAani, 
24  W.  R.,  28  Or.  (1876) ;  a  jiuyinan  is  not  di»- 
qaalified  by  reason  of  hia  having  given  evidenee 
Ironi  continuing  to  sit  as  jniymaa,  or  taking  part 
in  delivering  the  verdict;  see  ft.  v.  Jfkita  Siaf, 
4  B.  U  a,  16,  17(1870);  Taylor,  Ev.,  {  IS79; 
Best,  Ev.,  {  187 ;  In  re  Hum  Ckundrr,  20  W.  IL, 
Cr.,  76  (1673) ;  see  also  s.  121,  note. 

(12)  .^ct  X  of  1866,  8.  S6  (Indian  Sucoesaioa) ; 
Act  XXI  of  1870,  s.  2  (Hindu  WQIs). 

(13)  S.  120. 
(U)  3.  119. 
(16)    8.  133. 

(16)  Stt  note  to  s.  121. 

(17)  ftsm/oi  Sham  v.  Buwamtk  MauM,  5  B. 
U  K.,  App.,  28  (1870) ;  Cobett  v.  BuJtou,  1  &  & 
B.,  11 :  Me  remarks  in  A.  v.  Arte*,  2  B.  *  AM. 
606 :  "it  is  very  unfit  that  a  peiaan  should  be 
permitted  to  state,  not  upon  oath  facts  vhieh 
is  afterwards  to  state  on  oath,"  and  Best,  Ev.,  0 
184—187  i  Bieph.  Dig.,  note  XUL  Osst%  bow. 
ever,  might  ocour  in  which  it  mi|^  be  absolutely 
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119.  A  witness  who  is  unable  to   speak  may  give  his  Dumb  wit- 
evidence  in  any  other   manner   in  which  he  can  make  it  in- 
telligible, as  by  writing  or  by  signs ;  but  such  writing  must 

be  written,  and  the  signs  made  in  open  Court.     Evidence   so 
given  shall  be  deemed  to  be  oral  evidence. 

Principle. — See  Introduction,  ante.(l) 

a.  3  {"Btidmct.")  s.  118  {Comptttney.) 

«.  3  {Mtcming  of  "Oral  «i>id«net.") 

Taylor,  Ev.,  §  1376;  Steph.  Dig..  Art.  107  ;Ro80o«,  N.  P.  Et.,  160;  and  autboritiM  cited 
in  the  laat  section.  Wharton,  Ev.,  §§  406—407  ;  Stewart  Rapalje's  Law  of  Witnestes,  §  6. 
Wigmore,  Ev.,  §811. 

OOMMBNTART. 

A  deaf-mute  is  taught  to  give   ideas  by  signs  which  must  be  translated  by  PS?''  "**" 
an  interpreter  skilled  and  8worn.(2) 

If  the  witness  is  able  to  communicate    his  ideas  perfectly  by  writing,  he 
will  be  required  to  adopt  that  as  the  more  satisfactory  method.  (3) 

120.  In  all  civil  proceedings  the  parties  to  the  suit,  and  pk?**".V* 

•  11-1  •  r  r  1  •         A  •  i       1-1     1  Civil  mUt, 

the  husband  or  wife  of  any  party  to  the  suit,  shall  be  com-  widthrtr 
petent  witnesses.     In  criminal  proceedings  against  any  per-  htui^^. 
son,    the  husband  or  wife  of  such  person,  respectively,  shall  wife^p*r- 
be  a  competent  witness.  orimiiiai 


Principle. —See  Introduction,  ante.(i) 

s.  118  (Cb(n|M<«iwv.)  a.  ITS  {Communieatiotu  during  marriag*,) 

Or.  Pr.  Code,  a.  488;  Act  IV  of  1860;  as.  fil,  52  (Indian  Divorce)  ;  Best,  Ev.,  g§  167— 
ia»;  TViylor.  Bv.,  «  1348-1372;  Steph.  Dig.,  Arts.  106.  108,  108A  Note  XLI ;  Stewart 
Bapalje'a  Law  of  Witnesses,  §§  25—45 ;  m4  also  Index ;  Wharton,  Ev.,  §§  467—400^  421—433. 

OOMMBNTAR7. 

The  position  of  parties  to  a  civil  suit  is  (  except  when  otherwise  regulated  5^?S[{,S? 
by    statute)  in  no  wise  different  from  that  of  other  witnesses.     Proceedings  baiui  and 
under  section  488  of  the  Code  of  Criminal  Procedure  which  provides  for  the  pass-  ''*'"■ 
ing  of  orders  for  the  maintenance  of   wives  and  children,    are  in  the   nature 
of  civil  proceedings  within  the  meaning  of  this  section,  and  the  perpon  sought 
to  be  charged  is  a  competent  witness  on  his  own  behalf.(6)    In  criminal  proceed- 
ings the  prosecutor  (though  the  Crown  is  always  the  nominal  party  prosecuting) 

neeeasaiy  for  the  advooste  to  give  evidenoe :  Me  {  1344  tt  teq. 

Beat,  Ev.,  }  184 ;  Taylor,  Ev.,  $  1891.  (S)     In  re  Toku  Biba  v.  AUool  Khan,   .%  (.'., 

(1)  iSec  aUo  Taylor,  Ev.,  §  1376.  536  (1879);  A'ur    .V<*om«d  v.  RitmuUa  Jan,  16 

(2)  Cowley  v.  PeofU,  83  N.  V.,  478  (An.er.).  C,  781  (1889),  tollowed  in  RMorio  v.  Ingla,  post ; 

(3)  MorrUon  V.  Lenmrd,  9  C.  k  v.,  I3n  i  but  /lira  Lai  v.  Haheb  Jaa,  IS  A.,  107(1895).  Aa  to 
tUa  is  dmiod  in  neitoin  Anierioan  cases  where  it  ia  exainioation  of  wife  as  to  non-aooeu  of  husband, 
aaid  the  witneas  aboold  be    pemittod  the  most  we  Anano  v. /n?<e«,  18  B.,  468(1894),  and  a.  112, 

I  and  natural  mode.     Wigmore^  Ev.,  )  811,  p.       atUe ;    as   to  the  corroboration  uf  the  mother'a 


•13^  n.fHd.    Set  also  Wharton,  Ev.,  |f  406,  407  ;       evidence,  nKjaired  by  Engliah  Uw,  see  CnU  v. 
t  Bapalje  np.  cil.,  {  6 ;  as  to  evidence  by  an       Manning,  L.  R.,  2  Q.  B.  D.,  611 ;   lawrtnce  v. 


I  Rtulon't  osae,  1  Leaoh,C.  C,  408.       Ingmtrt,  20  L.  T.  N.  S.,    391,  and  noU  to  a.  134 
(4)    And  Best,  Bv.,  f  ISi  «  «e«.  ;   Taylor,  Ev.,       poM. 
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is  competettt,  but  the  accused  is  not  (v.  anU ).  The  rule  in  matnmomal  pro- 
ceedings  is  that,  upon  a  petition  by  a  wife  for  dissolution  of  marriage  on  awwunt 
of  adultery  coupled  with  cruelty  or  desertion  the  parties  are  competent  and  com- 
pdlaUe  to  give  evidence  of,  or  relating  *o,  such  cruelty  or  desertion,  but  they 
cannot  in  this  case  be  examined  or  cross-examined  as  to  facts  relating  to  acts 
of  aduUery  and  cannot,  in  other  cases,  be  examined  at  all,  unless  they  offer 
tkenuielves  as  witnesses  or  verify  their  cases  by  affidavit./!)  The  co-respondent, 
in '  a  suit  by  a  husband  for  the  dissolution  of  his  marrage  with  his  wife  on  the 
ground  of  adultery,  was  summoned  by  the  petitioner  in  such  suit  as  a 
witness  The  Court  did  not  explain  to  him  before  he  was  sworn,  that  it 
was  not  compulsory  upon,  but  optional  with,  him  to  give  evidence  or  n«. 
He  did  not  object  to  be  sworn,  and  replied  to  the  questions  asked  hinc  bytbe 
petitioner's  counsel  without  hesitation,  until  he  was  acked  whether  he  had  had 
sexual  intercourse  with  the  respondent.  He  then  asked  the  Court  whether  he 
was  bound  to  answer  such  question.  The  Court  told  him  he  was  bound  to  do 
so  and  he  accordingly  answered  such  question,  answermg  it  in  the  affirmative 
Had  the  Court  not  told  him  that  he  waa  bound  to  answer  such  question,  he  would 
have  declined  to  answer  it.  HOd  under  such  circumstances,  that  the  co- 
respondent had  not  "offered"  to  give  evidence,  within  the  meamngo 
section  51  of  the  Divorce  Act,  and  therefore  his  evidence  was  not  admissible.(3) 
As  to  evidence  of  communications  during  marriage,  see  section  122,  poH.  In 
criminal  proceedings  it  has  been  seen  (v.  ante)  that  the  party  accused,  or  any 
person  iointlv  indicted  and  tried  with  the  accused,  is  not  a  competent  witness. 
8o  much  of  "the  section  as  declares  husbands  and  wives  competent  witnesses 
against  each  other  in  criminal  proceedings  differs  from  the  English  rule,  accord- 
ing to  which  such  persons  are,  in  general,  incompetent :  (3)  but  is  m  accordance 
wrth  the  Full  Bench  decbion  in  the  case  of  R.  v.  KkyrooUah.(4:) 

jadcM  121      No  Judge  or  Magistrate  shaU,  except  upon  the  spe- 

SS?*^  cial  order  of  some  Court  to  which  he  is  subordinate,  be  com- 
pelled to  answer  any  questions  as  to  his  own  conduct  in  Court 
as  such  Judge  or  Magistrate,  or  as  to  anything  which  came  to 
his  knowledge  in  Court  as  such  Judge  or  Magistrate  ;  but  he 
may  be  examined  as  to  other  matters  which  occurred  in  his 
presence  whilst  he  was  so  acting. 

lUuttratioru. 

(a)  A  on  hl»  trial  before  the  Court  of  Seesion,  says  that  a  depomtion  was  imptoiMriT 
taken  by  B,  the  Magistrate.  B  cannot  be  compelled  to  answer  questions  as  to  tins,  ezeeft 
upon  the  special  order  of  a  Superior  Court.  v^^  »  . 

(6)  A  is  accused  before  the  Court  of  Session  of  having  given  false  evidenco  before^ 
Magistrate.    B  cannot  be  asked  what  A  said  except  upon  the  special  order  of  the  8up«w>r 

°"m  AiB  accused  before  the  Court  of  Session  of  attempting  to  murder  a  PoUo»««esr 
whilst  on  his  trial  before  B,  a  Session  Judge.    B  may  be  examined  as  to  what  oocorred. 

Prinoiple— The  general  grounds  of  convenience  (c.  g.,  the  inconvenience 
of  withdrawing  a  Judge  from  his  own  Court)  and  public  policy.(5)    This  sec- 

m     \ctIVofl889,  es.  81,  02  (Indian  Diroroe),  (4)    6  W.  R..  Cr.,   21  (ISM) ;  s.  o,  B.  U  K, 

Ji  L  KeUy  V.  Ketty,  3  B.  L.  K.,  App.  6  (1869) ;  Sap.  VoL,  F  B..  .y  l^^-^T J"  "JTbTJ' 

DtBrUlan  v.  DeBrtUon,    4  A.,  49   (1881) ;    a.  to  the  e«iier  Imw,  B.  r.  Oonr  CMamd.  1  W.  B.  O, 

English  role,  «.  Steph.  Dig..  Art.  109.  17  (1864).                        ^„o^on«i*-. 

m    DeBre«o»  r.  DeBretton,  supra.  (8)    Se.  «.  t.  Oa^rd,  8  C.  *    P..  W;  »-• 

(8)    Taylor.  Ev.,  ;  1871,  1372;    Steph.  Dig.,  dtuA  v.  JfrtrojwKtm  Board  of  Wtrit,  L.  K,  » 

ArU.  108.  108  A :  Whitley  Stoker  881.  H.  L.,  418 ;  B«rt,  Kv..  f  188,  p.  17«.  note;  Taytar 
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tion  cleais  op  a  doubtf  al  point  of  iDglish  law.  It  is  hardly  Decessary  to  add 
that,  with  regard  to  things  not  coming  to  his  knowledge  in  Court  as  Judge,  e  Judge 
is  as  competent  and  compellable  a  witness  as  any  other  per8on.(l) 

a.  3  {"Court.")  "•  35—166  [SxaminaUon. ) 

8.  Its  {C<mpa»ney.)  »•  lB6;Vroy.2{Juda»'tpov>*rtoputqiiMHon».) 

Staph.  Dig.,  Art.  Ill :  Taylor,  Bv.,  §  938 ;  PhipeoD,  B».,  3rd,  Bd.,  164;  Bort,  Ev.,  {§ 
18«,  188 ;  Stewart  Rapalje'8  Law  of  Witnessw,  B  46, 68n,  276 ;  Wharton,  Bv.,  {  800. 

OOMMBNTART. 

The  privileges  that  of  the  witness,  i.e.,  of  the  Judge  o"  Magistrate  of  whom  JjdISSgis- 
the  question  is  askedi     If  he  waives  such  privilege,  or  does  not  object  to  tratea. 
answer  the   question,  it  does  not  lie  in  the  mouth  of  any  other  person  to  assert 
the  privilege.(2)    No  definition  is  given  of  "  Judge  "  or  "  Ma^rabe,"  in  the 
Act.  (3)    Arbitrators  who  are  (but  to   a  narrower  extent)    within  the  rule  in 
England,  appear  from  the  terms  of  the  section  itself,  not  to  be  within  it.(4) 

A  Judge  cannot,  without  giving  evidence  as  a  witness  in  the  usual  way, 
import  into  a  case  his  own  knowledge  of  particular  facts.  (5)  When  he  gives 
evidence,  he  should  be  sworn  like  other  witne8se8.(6)  In  a  case  tried  by  a  Ses- 
sions Judge,  with  the  aid  of  assetsora,  it  was  hdd  that  a  Judge  is  a  competent 
witness,  and  can  give  evidence  in  a  case  being  tried  before  himself,  even  though 
he  laid  the  complaint,  acting  as  a  public  ofl&cer ;  provided  that  he  has  no  personal 
or  pecuniary  interest(7)  in   the  subject  of  the  charge  ;  and  he  is  not  precluded 


Et.,  S  938.  Ab  to  iUort.  (c),  lee  B.  v.  Lord  Tha- 
itet,  27  St.  Tr.,  836 ;  Mid  for  the  l»w  before  the  Act, 
aamtuami  v.  Ramu,  3  Mad.  H.  C.  R.,  372  (1867) 
lovidence  of  suboidinato  Magistrate  holding  pre- 
liminaxy  enquiry  into  a  oriminal  ohargej. 

(1)  Steph.  Dig.,  Art.  Ill  and  Note  XLII; 
Taylor,  Ev.,  f  1379 ;  Bert,  Ev.,  tupm  ;  Ste»art 
Rapalje,  op.  at.,  {§  46,  68n,  {  276 ;  Wharton,  Ev., 
f  600. 

(2)  R.  V.  Chaddi  Kha».  3  A.,  673  (1881).  A« 
to  the  meaning  of  the  word  "compelled"  in  the 
Mction,  sec  P..  v.  Oojal  Tiatt,  3  M.,  277  (1881). 

(3)  Cf.  definition  given  in  Fennl  Code,  b.  19, 
and  Aot  I  of  1868,  a.  4,  ■bb-section(13).  See  now 
.\ct  X  of  1897. 

(4)  B»ixUjck  V.  Melropolitau  Board  of  Woria, 
U  R,  6  H.  U,  418 ;  In  re  Whihly,  I  Oh.,  668 
(1891) ;  64  L.  T.,  81 ;  (yBourH  v.  Commw»»oii*r« 
for  BaUwayt,  15  App.  Cas.,  371 ;  EUit  v.  aaUau, 
4  C.  4  P.,  827  (n)  a ;  Whitley  Stokes,  831.  In 
Kngland,  it  hae  been  aLao  held  that  a  barrister 
oaimnt  be  compelled  to  testify  a>  to  what  he  said 
in  Coart  in  his  character  uf  a  barrister,  Cvrry  v. 
Walirr,  1  Rsp.,  466 ;  Steph.  Di^,  Art.  Ul.  And 
<t  further  role  ezirts  against  the  competency  of 
jiuors  to  give  evidence  as  to  what  passed  between 
the  jorymen,  in  the  discharge  of  their  doties. 
Steph.  Dig.,  Art.  114;  Bes^  Ev.,  H  6T9,  680; 
Taylor,  Ev.,  }§  642—945.  The  Act  contains  no 
similar  provisions  (see  Whitley  Stolces,  919).  The 
eooipetency  of  joiymcn,  as  witnesses  in  a  caose 
which  they  are  trying,  is  a  wholly  diilerent  qnes- 
tioo,  for  which  see  s.  US,  antt. 

{0)  Barfur^iai  v.  Sheo  Dyat,  3  I.  .K.,  269,  286 
(1S76) ;  AuMseon  v.  Pinlo,  7  W.  B.,  190  (1867) ; 
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Mefthun  Btbee  v.  AuAeer  Kkan,  11  Moo.  I.  A., 
213,  221  (1867) ;  KaUmaao  v.  Gunfa  Qobind, 
26  W.  R.,  121  (1876) ;  S.-omj  Kant  v.  Khoodu 
Namin,  22  W.  R.,  9  (1874) ;  B.  v.  Ihnnettg,  2  C, 
406,  416  (1877) ;  Orith  Chunder  v.  R.,  20  C,  867 
866  (1892) ;  R.  v.  Fatik  Bitmu,  1  B.  L.  B.,  A.  Ci., 
13  (1868).  As  to  the  duty  of  the  Judge  to  state  to 
the  accused  the  facts  he  himself  observed,  and 
the  right  of  the  accused  to  oross^ezaniine  thereon, 
see  In  re  Bmro  Chundar,  20  W.  R..  Or.,  76  (1873) ; 
OriA  Chunder  v.  R.,  supra,  866.  It  is  extreme- 
ly uuproper  for  a  Magistrate  in  dispcsing  of  a 
case,  to  rely  in  any  way  on  statements  made 
to  him  out  of  Court.  R.  v.  Sahadtv,  14  B.,  672 
(1890).  In  Sri  Bahuu  v.  Sri  Baliuv,  22  M.,  427 
(1898),  the  Court  says:  "the  District  Judge  of 
Godaveri  says  'the  people  have  settied  down 
under  the  law  enunciated  in  1862.'  He  can 
hardly  recollect  the  state  of  things  prior  to  1862, 
but  his  statement  of  the  present  state  of  things 
is  founded  on  personal  knowledge." 

(6)  Kitkon  Singh  v.     Qwmah  Stooterjct,  ft 
W.  R.,  252  (1868). 

(7)  SeeK.  V.  £k<>2analk£ei«,2C.,23,27(1870); 
B.  V.  Him  ZaJ,  8  B.  L.  R.,  422,  430  (1871) ;  In  re 
Hvrro  Chunder,  20  W.  R.,  Cr.,  76  (1873) ;  Oritik 
Chunder  v.  B.,  supra ;  B.  v.  DonneUg,  ante ; 
Wood  V.  Corporation  of  CaleuUa,  7  C,  3S2  (1S81); 
lolnui  Domini  v.  Aeeam  Bailuny  Company,  10 
C.,  916  (1884);  Swamirao  Collector  of  Dhanear, 
17  B.,  299  (1892);  Ka^inath  Khaegivala  v. 
Cotteclof  0/  Poona,  8  B.,  W3  (1884),  and  B.  v. 
Meyer,  1  Q.  B.  D.,  173;  B.  v.  Pha'Ottha 
Pelunji,  18  B.,  442  (1893) ;  Moo  HaAu  v.  Oaj^ 
Ma  Dipeanji,  19  B.,    608  (1894).     The    sapio 
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thereby  from  dealing  iadicially  with  the  evidence,  of  which  his  own  forms  a 
part.(l)  Although  a  Magistrate  is  not  disqualified  from  dealing  with  a  rase 
judicially,  merely,  because  in  his  character  of  Magistrate  it  may  have  been  his 
duty  to  initiate  the  proceedings,  yet  a  Magistrate  ought  not  to  act  judicially  in 
a  case,  when  there  is  no  necessity  for  his  doing  so,  and  where  he  himself 
discovered  the  ofience  and  initiated  the  prosecution,  and  where  he  is  one  of  the 
principal  witnesses  for  the  pro8ecution.(2)  Further,  a  Magistrate  cannot  himself 
be  a  witness  in  a  case  in  which  he  is  the  sok  judge  of  law  and  fact.  A  Judge  who 
is  a  sole  judge  of  law  and  fact  cannot  give  his  own  evidence  and  then  proceed 
to  a  decision  of  the  case  in  which  that  evidence  is  given. (3)  Where  in  e>uch  a 
case  he  has  given  his  evidence  and  convicted  the  accused,  his  having  so  acted 
makes  the  conviction  bad. (4)  The  conviction  is  not  absolutely  bad.  It  is  open 
to  the  Court  to  uphold  the  conviction,  if  it  is  of  opinion  that,  after  rejecting  the 
Magistrate's  evidence,  there  is  other  evidence  sufficient,  if  believed,  to  support 
the  conviction.(5)  Quare,  whether  the  presence  of  assessors  takes  the  case 
from  without  the  operation  of  the  last-mentioned  rule.(6) 

Where  a  Magistrate  in  whose  Court  a  complaint  of  rioting  and  mischief  had 
been  filed  made  a  personal  inspection  of  the  locus  in  quo,  which  inspection  was 
not  made  only  for  the  purpose  of  better  understanding  evidence  which  had 
already  been  given,  held,  that  by  so  domg  he  had  made  himself  a  witness  in 
the  case  and  had  thereby  rendered  hunself  incompetent  to  try  it ;  held, 
further  that  where  a  Judge  is  the  sole  judge  of  law  and  fact  in  a  case  tried 
before  himself,  he  cannot  give  evidence  before  himself  or  import  matters  into 
his  judgment  not  stated  on  oath  before  the  Court  in  the  presence  of  the 
acoused.(7)  When  a  Magistrate  was  present  at  a  search  made  by  the  Police 
during  investigation  and  in  all  probability  he  came  to  know  of  some  facts  in 
connection  with  the  case,  it  was  held  to  be  expedient  that  the  case  should  be 
tried  by  some  other  Magistrate.(8) 

tumadartiis  122.     No  person  who  is  or  has  been  married,  shall   be 

"*******■    compelled  to  disclose  any  communication  made    to   him(9) 

during  marriage  by  any  person  to   whom  he  is  or  has  been 

married;    nor  shall  he  be  permitted  to  disclose  any    such 

penon  iboald  not  be  both  Jodgs  and  pnMeootor.  t.  K.,  23  C,  8M  (1895),  wen  dietuigiiitlwd  in  In 

B.  V.  Nadi  Chand,  24  W.  B.,  Or.,  I  (1876) ;  Jt.  t.  tu   muUer   of  Aimmio  Chtmdtr  y.    Bum    MaA, 

Owtgtihm  Bkumjo,  S  C,  SZS  (1878) ;  B.  t.  DtoH  S4  a,  187  (1898). 

Wairfen,     2    A.,  808  (1880) ;   In   re  A«   Xot,  (4)    Jt.  ▼.  DmauOg,  mtftt^  ftt  lUAby,  J. 

28  W.  R.,  Or.,  76  (187«>  rappeiaj ;  OrM   Clmnier  (s)    A.,  per  Prinwp,  J. 

T.  B.,tutU  Uf.  866,  B.  V.  Saiadev,  14   B.,  672  (6)    See  B.  v.  MuUa  «««»,  mpra,  >iid    S.  v. 

(1890).     And    »    pnWio    proeeoutor   should    be  ANwOy,  wpta,  414,  in  which  Utter  caw  the  cor- 

wUhoat  pefMoal  intemt,  J>.  T.  KtuMiua /Tiafar,  teotoees  el  the  fonner  deoiaiaa,  in  so  Ur  at  H  pni> 

8  Bom.  H.  C.  B.,  Or.  Ca.,  126  (1871).  oeeded  npoo  the  groond   that  the   preMocr  of 

(1)  B.r.  MitUa  Sing,  4  B.  L.  R.,  Cr.,  i6  (IS70)  aasesKin  faroii^t  the  ease  within  the  ornena  nde 
I.  c,  13  W.  K,  Cr.,  60.  laid  down  by  tt  U  doobted. 

(2)  Jt.  T.  OulanoA  Sm,  lopra,  2S;  and  see  (7)  Jt.  ▼.  Jfaaifcii.  19  U.,  283  (1896);  Uit  a 
rettarfcaofPhear,  J.,  in  In  re  Hnm  Clnmder,  20  Hagistzate '  who  riews  a  plaee  nieniy  to  better 
W.  R.,  Cr.,  76  (1878) ;  and  of  Markby,  J.,  in  Jt.  oodentand  the  evideODa  does  not  make  himself  a 
V.  DoimeSy,  2  a,  406^  414  (1877) ;  Taylor,  Br..  witness.     In  re  UBfi,  19  A.,  SOS  (1897). 

{  1879.  (8)    a^m  ain«k  r.  Mohawud  Sdiman,  5    C  W. 

(3)  Ji.  r.  Donmdlf,  snpra,  fRr  cartam  ;  Taylor,       N.,  884  (1901). 

St.,    {    1379;     OriA    dumder   t.    Jt.,    20  C,  (9)    In  this    seotioa  'be*,  'him'  and  -U(>  io- 

8V7,  866  (I8R2) ;  Hari  Kitkon  t.  AbUl  BaU,  21  ohide  '  she,'  '  her  '  and  '  her  ' :  Act  X  «f  1897 

0.,  920(1894);  Swcmirao  v.  ColUdor  o/  manmr,  a*  to  the  meaning  of  the  wards  "penaiWeJ"  awl 

17  B.,  290  (1892).    Ar  abo  JL  r.  Attn*  Clkaad;  "oompeUed"  in  this  seotkn,  aoe  Jt.  t.  Ooimi  Ams. 

M  C,  409  (1817).    The  eaasa   o<  Oruk  Ckmnder  9 IL,  271  (1881): 


«.  >.,  no.,  8V7  (1892):  and  SMmmu   Vtmdkga 


Digitized  by 


Google 


[s.  122.]  PRiviLBeE.  691 

communication,  unless  the  person  who  made  it,  or  his  represen- 
tative in  interest,  consents,  except  in  suits  between  married 
persons,  (1)  or  proceedings  in  which  one  married  person  is 
prosecuted  for  any  crime  committed  against  the  other. 

Principle. — The  protection  given  by  this  section  has  been  said  to  rest  upon 
the  ground  that  the  admission  of  such  testimony  would  have  powerful  tendency 
to  disturb  the  peace  of  families  and  to  weaken,  if  not  to  destroy,  the  mutual 
confidence  upon  which  the  happiness  of  the  married  state  depends.(2)  The 
«xception  is  made  ex  necessitate  ret.  It  has,  however,  been  pointed  out(3)  that  no 
argument  advanced  for  the  privilege  has  ever  risen  to  a  higher  level  than  an 
appeal  to  considerations  of  sentiment  and  the  conclusion  of  the  Commissioner 
of  Common  Law  Procedure  in  their  second  report  was  that  husband  and  wife 
should  be  competent  and  compellable  to  give  evidence  both  for  and  against  one 
another  on  matters  of  fact  as  to  which  either  Could  be  examined  as  a  party  in 
the  cause. 

«.  m(Comp«t«neyo/BuibandandW{f0.)       a.  165<  Pbov.  2^./t<d0«'f]MnMr  (osumMoh.) 
Taylor,  Bv.,  §  90e-910A  ;  Best,  Bv.,  §  586 ;  Roscoe ,  N.  P.  Bt.,  108 ;  Steph.  Dig.,  Art. 
110 ;  Wharton,  Ev.,  §§  427-432 ;  Rapalje's  Law  of  WitnesM,  §  274 ;  Hageman's  Privileged 
Oommanioations,  §§  16&— 188.    WiKmore,  Bt.,  §$  22  27,  «(  uq. 

OOMBSBNTABT. 

"  The  protection  is  not  confined  to  cases  where  the  communication  sought  °^J}ff£!^ 
to  be  given  in  evidence  is  o£  a  strictly  confidential  character,  but  the  seal  of  the  law  marriage, 
is  placed  upon  all  communications  of  whatever  nature  which  pass  between  hus- 
band and  wife.(4)  It  extends  also  to  cases  in  which  the  interests  of  strangers 
are  solely  involved,  as  well  as  those  in  which  the  husband  or  wife  is  a  party 
on  the  record.  It  is,  however,  limited  to  such  matters  as  have  been  communi- 
cated during  the  marriage,  and,  consequently,  if  a  man  were  to  make  the  most 
confidential  statement  to  a  woman  before  he  married,  and  it  was  afterwards  to 
become  of  importance  in  a  civil  suit  to  know  what  that  statement  was,  the  wife, 
on  being  called  as  a  witness  and  interrogated  with  respect  to  the  communica- 
tion, would,  as  it  seems,  be  bound  to  disclose  what  she  knew  of  the  matter.  "(6) 
The  privilege  extends  only  to  persons  who  legally  and  technically  are  husband 
and  wife,  and  therefore  there  is  none  where  the  marriage  is  void.(6)  A  docu- 
ment, even  though  it  contains  a  communication  from  a  husband  to  a  wife  or 
vice  versi,  in  the  hands  of  third  persons,  is  admissible  in  evidence  ;  for  in  produc- 
ing it,  there  is  no  compulsion  on  or  permission  to  the  wife  or  husband  to  disclose 
any  communication.  The  section  protects  the  individuals  and  not  the  com- 
munication if  it  can  be  proved  without  putting  into  the  box  for  tiiat  purpose 
the  husband  or  the  wife  to  whom  the  communication  was  made.    Elo  where 

(1)  E.  ;.,  nich    communioAtions  niftv  be  dig-  (4)    lb.;  O'Coniior  T.  Jfaf^ofAaii*.  4  M.  &,  Or. 
eloaed  nnder  ».  S2,   Act  IV  of  1869 ;   r.  s.  130,       4S6. 

«■«.  (5)    Taylor,  Gt.,  |  909 ;  «ee  WbMton,  Et.,  H 

(2)  Taylor,  Er.,    J  909;  Bost,  Kv.,  \  540.  427—432;  Rapalje,  op.  oil.,  {  274. 

(3)  Wigmore,  Et.,    p.    3041,  Bentluuii    says.  (6)    See  Wigmoro,Ev.,  p.  3043:' Their  domestic 
"  'Hard'  'baidihip',  'poUcy',  'peace  of  families',  peace  may  be  ehattered  at  any  litigant'*   discre- 

'abaohite    neceMity'— «ome  such  \ronl8  ox  these       tion Aitain  its  (the  role's)  benefits  are  not  lost 

sre  the  TehScle*  by  vhich  the  faint  spark  of  reason  by  the  ingenioas  wrong-doer  who  brmg*  himself 

that  ezhiUte  itself  is  conveyed.    These  are  the  within  its  formal  terms  by  marrying  the    witneu 

loading  terras,  and  these  are  all  yon  arc  furnished  after    service    of   snbpoena      and    thus    creating 

vitli:  and  out  of  these  you  are  to  make  applicable  aditot  a,  domestio  (leaoe  which  ii  to  be    ealooiiy 

•  diitinot  and  intdligible  propositjon  as  you  can. "  saf egnatded. ' ' 

Rarianale  Book  IX,  Fart  IV,  e.  t. 
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rvaviLmQi.  [ss.  12S,  124.] 

on  a  trial  for  the  offence  of  breach  of  trust  by  a  public  servant  a  letter  wa«>  tender- 
ed in  evidence  for  the  prosecution  which  had  been  sent  by  the  accused  to  his 
wife  at  Pondicherry  and  had  been  found  on  a  search  of  his  house  made  there 
by  the  police  ;  it  was  hdd  that  the  letter  was  admissible  in  evidence  against  the 
accused.(l)  The  privilege  continues  even  after  the  marriage  has  been  dissolved 
by  death  or  divorce.(2)  So,  where  a  woman,  who  had  been  divorced  and  had 
married  another  person,  was  ofEered  as  a  witness  against  her  former  husband 
to  prove  a  contract  -nhich  he  had  made  during  the  coverture.  Lord  Alvanley 
rejected  the  evidence,  adding  :  "It  can  never  be  endured,  that  the  coDfidence 
which  the  law  has  created  whUe  the  parties  remained  in  the  mo6t  intimate 
of  all  relatioDS,  shall  be  broken  whenever,  by  the  misconduct  of  one  party,  the 
relation  has  been  dissolved. "(3)  The  words  "has  been  married"  in  the  above 
section  give  effect  to  this  dictum.  The  role  being  ' '  that  nothing  shall  be  ex- 
tracted from  the  bosom  of  the  wife  which  was  confided  there  by  the  husband ; 
she  may  yet  be  admitted  to  testify  to  facts  which  came  to  her  knowledge  by 
means  equally  accessible  to  any  person  not  standing  in  that  relation.  "(4) 

^^SSSot  128.     No  one  shall  be  permitted  to  give  any  eyide]ice(5) 

****••  derived  from  unpublished   official  records    relating    to    any 

affairs  of  State,  except  with  the  permission  of  the  officer  at  the 
head  of  the  department  concerned,  who  shall  give  or  with- 
hold such  permission  as  he  thinks  fit. 

SSSSanioa-  124.     No  public  officer  shall  be  compelled  to   disclose 

"<»*  communications  made  to  him  in  official  confidence,  when  he 

considers  that  the  public  interests  would  suffer  by  the  disclo- 
sure. 

Principle.. — Public  policy ;  prejudice  to  the  public  interests  by  disclosare.(6) 
If  it  were  not  so  it  would  be  impossible  to  communicate  freely.  (7)  If  the  giving 
of  such  evidence  would  be  injurious  to  the  public  service  the  general  public  in- 
terest must  be  considered  paramount  to  the  individual  interest  of  a  suitor  in  a 
Court  of  Justice.  The  public  officer  concerned,  and  not  the  Judge,  is  to  decide 
whether  the  evidence  referred  to  in  these  sections  shall  be  given  or  withheld, 
because  the  Judge  would  be  unable  to  determine  this  question  without  ascer- 
taining what  the  document  or  communication  was,  and  why  the  publication  or 
disdoBure  of  it  would  be  injurious  to  the  public  service — an  enquiry  which  can- 
not take  place  in  private  and  which,  taking  place  in  public,  may  do  skU  the  mis- 
chief which  it  is  proposed  to  guard  against.(8) 

■.  3  ("  SfiUUnM.")  *.  165.  Pbov.  2  [Judg^t  power  to  pmt  fm- 

a.  162  {ProdueHoH  <tf  doetuntnt  nif»rring  to  tiont  or  order  prodvetion.) 

matters  of  Slate.) 

(1)  R.  T.  Donagkue,  22  H.,  1  (189S).  M.  ft  G.,  191  [prodaetioa  does  cot  depooii  cntfee 

(2)  Taylor,  Er.,  }  910;  BoKoe^  N.  P.  Et.,  questioD  of  tlu  penon,  oiUed  on  t«  prodorc,  beii« 
168 ;  Moitrve  v.  TwitOekm,  Po*.  Add.  Cas.,  221  ;  a  party  to  the  suit  or  notj ;  ifoodtOag  t.  Utrtm; 
Avuon  V.  Lord   Kinnaird,    6    But,    192,  193 ;  1  B.  C.  C,  471. 

OToniKf  V.  Marjoribankt,  aupra,  but  fee  Wig  (7)    BmiA  t.  Eat  India  Comfopg,  1  Ph.,  «. 

more.  £▼.,  pp.  3054,  3056.  The  Bdieropkott,  44  L.  J.,  Adm.,  5 ;   ffcmnqr  *- 

.   (3)     Monro*  y.  TtciHUlon,  supra.  WrigU,  port. 

,  (4)    1  Ureenlea^  Ev.,  J  2«,  7th  Ed.,    cittd  in  (8)    Ptr  PoUook,  O.  B.,  in  Btalmt  r.    Ski,  i 

ihin.  Ft.,  {  686.  H.  ft  N.,  838,  S(» ;  aa  to  the  meaoing  a(  tlw  «ocd 

(6)    Oral  or  docnnientary ;  v.  «.  3,  anU.  "coiiipellod"  in  this  Kotioa.  «ee  R.  t.  Gofi'  ''■**» 

(6)     Wadttr  ▼.  Ea*t  India  Company,   8   D.   G.  277,  Mfra. 
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Act  XT  of  1880  (Disclosure  of  Official  Secrets) ;  21  Geo.  Ill,  cap.  70.  s.  6  [ProseoutioDS 
•gainst  Oovemor-Oeneral  or  Member  of  Council ;  Production  of  Order  in  Council]. 

Taylor,  Et..  H  946-M8A ;  Boscoe,  N.  P.  Bv.,  172, 173;  Beet,  Bv.,  {S78:  Steph.  Dig., 
Art.  112 ;  Bray  on  Discovery,  947— S18 ;  Powell.  Bv.,  146—149 ;  Phi|i8ou,  Et.,  3rd  Ed.  162 ; 
Wharton,  Ttv.,  B  604A— 606 ;  Rapalje  op.  eit.,  f  276 ;  Hageman's  Privilieged  Communication, 
H  901-317. 

OOMUBNTART. 

Under  this  head  have  been  held  to  come  the  deliberations  of  Parliament,  g  *J;J^  "' 
the  proceedings  of  the  Privy  C!ouncil  when  confidential  State  secrets  and  papers,  Offlouil 
oommnnications  between  public  officials  in  the  discharge  of  their  public  duties,  SoSS"*"***' 
political  communications  and  the  like.(l)  It  has  been  doubted  whether  a  Grov- 
eroment  Resolution  relating  to  the  conduct  of  a  Deputy  Collector  can  properly 
be  described  as  relating  to  an  affair  of  State,  but  it  was  held  that  if  it  could  be 
80  regarded  the  Grovemment  had  in  relying  on  it  in  their  list  of  documents  practi- 
cally conceded  permission. (2)  Communications,  though  made  to  official  perpons, 
are  not  privileged  when  they  are  not  made  in  the  discharge  of  any  public  duty  ; 
and  so  letters  oy  a  private  individual  to  the  Postmaster-G^eneral,  complaining 
uf  the  conduct  of  a  postal  official,  were  held  not  to  be  protected.(3)  Objection 
may  be  taken  by  the  public  officer,  or  by  the  party  interested  in  excluding  the 
evidence,  or  by  the  Judge  himself. ' '  No  sound  distinction  can  be  drawn  between 
the  duty  of  the  Judge  when  objection  is  taken  by  the  responsible  officer  of  the 
Crown  or  by  the  party  or  when  no  objection  being  taken  by  any  one,  it  becomes 
apparent  to  him,  that  a  rule  of  public  policy  prevents  the  disclosure  of  the  docu- 
ments or  information. "(4)  The  exclusion  when  allowed  is  absolute,  so  that 
ib  the  case  of  documents  no  secondary  evidence  is  admisaible.(5)  The  latter 
section  is  confined  to  public  officers,  though  who  are  such  is  not  defined.  The 
former  embraces  every  one.  Section  123  leaves  the  discretion  with  the  head 
of  the  department ;  section  124  makes  the  officer  himself  the  Judge  of  the  pio- 
priety  of  waiving  the  privilege.  In  no  case  has  the  Court  any  authority  to  com- 
pel disclosures,  li  the  objection  is  raised  by  the  proper  authority. (6)  In  the 
undermentioned  case  the  accused  was  convicted  of  criminal  breach  of  trust 
in  respect  of  three  gold  bangles.  The  evidence  went  to  show  that  tho  accused 
insured  a  parcel  in  the  post  office  as  containing  these  gold  bangles,  but  shortly 
after  delivery  to  the  addressee,  the  parcel  was  found  to  contain  only  a  piece  of 
steel.  One  of  the  witnesses  deposed  to  having  sold  the  steel,  to  the  accused. 
Accused's  counsel  asked  the  Superintendent  of  Post  Offices  the  name  of  the 
person  who  had  informed  him  about  the  sale  of  the  steel  to  the  accused,  but  the 
Sessions  Judge  refused  to  allow  the  question  to  be  put  as  he  was  of  opinion  that 
ihe  Saperintendest  was  protected  by  this  section  and  the  next,  but  it  was  held . 
that  neither  section  had  any  application. (7) 

126.     No  Magistrate  or  Police-ofl&cer  shall  be  compelled  S'toSSS*" 
to  say  whence  he  got  any  information  as  to  the  commission  of  ^^^"^ 
any  offence,  &^^  no  Revenue-officer  shall  be  compelled  to  say 


(1)  Ser  Text-bnok*  cited  above,  »t  ibi  eatu.  160  (1903). 

(2)  /etaiirir  v.  Btertlaty  of  SlaU,  6  Boni.  (5)  Borne  v.  BtnUnek,  2  B.  &  B.,  130 ;  Aiit- 
L  B.,  131,  leo    (1903).  kitu  v.  Jtnite&y,  L.  R..  8  Q.  B.,  26S ;  Htmutf   T. 

(3)  Bbie  v.  PiUord,  1  M.  S,  Rob.,  198.  WriglO,  supra. 

(4)  Ptr  Wilb,  .1.,  in  Uennutg  v.  If  rt;M,  21  (6)  Norton,  Ev.,  309 ;  Jthangir  ▼.  Srercloiy 
Q.  B.  O.,  609,  in  nhich  all  the  authorities  are  o/  SkUr^  H  Boui.,  U  R.,  190  (1003);  «w  note  to 
teriswed;    and  it  was  held  that    an  affidavit  of  s.  192,  post. 

objection  by  tlie  Seoretary  of  State  to  production  (7)    Jt.  v.  BamaHun  Maktram,  2    Bom.  L.  B., 


to  justify  a  ratiiaal  to    give  diaouvery.       329  (1900). 
Sfle  Jtkatitir  t.  Bttntnrn  of  SlaU,  8  Bom.    U  R., 
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694  privilboe:  [s.  126.] 

whence  he  got  any  information  as  to  the  commission  of  any 
offence  against  the  public  revenue. 

Explanation. — 'Revenue-officer'  in  this  section  means 
any  officer  employed  in,  or  about,  the  business  of  any  branch 
of  the  public  revenue. (1) 

Principle. — While  it  is  perfectly  right  that  all  opportunities  should  be 
afEorded  to  discuio  the  truth  of  the  evidence  given  against  a  prisoner :  on  the 
other  hand,  it  is  absolutely  essential  to  the  public  welfare,  that  the  names  of 
parties  who  give  information  should  not  be  divulged  ;  for  otherwise, — be  it 
from  fear,  or  shame,  or  the  dislike  of  being  publicly  mixed  up  in  enquiries  of 
this  nature, — few  men  would  choose  to  assume  the  disagreeable  part  of  grving 
or  receiving  information  respecting  offences,  and  the  consequences  would  be  that 
many  grest  ciimes  would  pass  unpunished. (2) 

8.  tlS  {Oony?ttm*ey.)  a.  27  {Infintnation  rteeived  from  Aeetugd.) 

»•  165,  PROV.  2  {QuutioH  by  Judgt.) 
Act  XV  of  1887,  s.  13  [m«  note  (2).  infra] ;  Act  V  of  1882.  i.  12  (Oi.) ;  Taylor,  Et.,  9  99»- 
Ml ;  B«gt,  Ev.,  §  678 ;  Steph.  Di^.,  Art.  113 ;  Roaooe,  Cr.  Ev.,   16t,  16S  ;  Phipson,  Et..  3rd 
Ed..  IM ;  Rapalje's  op.  ri(.,  §  276 ;  Wharton,  Bv.,  §  601 ;  Hageman's   PriTOeged  Comaraiiifm- 
tiont,  8§  901-300. 

OOHMBNTABT. 

infonaation  The  section  draws  no  distinction  between  public  and  private  prusecation  (3) 
miMionof  Though  the  section  does  not,  in  express  terms,  prohibit  the  witness,  if  he  be  w^- 
offenoM.  ing,  from  saying  whence  he  got  his  information,  it  is  submitted,  upon  the  Eng- 
Ibh  authorities  and  upon  a  consideration  of  the  foundation  of  the  rale,  that  the 
protection  does  not  depend  upon  a  claim  being  made,  and  that  it  is  the  dut}- 
of  the  Judge,  apart  from  objection  taken,  to  exclude  the  evidenc«f.(4)  The 
rule  applies  not  only  upon  the  criminal  trial,  but  upon  any  subsequent  civil  pro- 
ceedings arising  out  oi  it.(6)  The  English  rule  protects  not  only  the  names  of 
the  persons  by,  or  to,  whom  the  disclosure  was  made,  but  the  nabtre  of  the  in- 
formation given,  and  any  other  question  as  to  the  channel  of  communication. 
or  what  was  done,  under  tt.(6)  The  Court  has  under  this  section  apparently  no 
discretion  to  compel  an  answer,(7)  even  if  it  consider  disclosure  necessary,  to 
show  the  innocence  of  the  acoused.(8)  ^ 

»*^MjrtoMki         126.     No  barrister,  attorney,  pleader  or  vakil  shall  at 
uons.  any  time  be  permitted,  unless  with  his  client's  express  con- 

sent, to  disclose  any  communication  made  to  him  in  the  coarse 
and  for  the  purpose  of  his  employment  as  such   barrister. 


(I)    This  section  «aa  sabstitutcd  {or  the   ori-       Mitrlu  v.  Acy/ns  S.'^  Q-  P.  D.,  4M :  Steph.  P%. 
ginal  *.  126  by  Act  ni  of  1887.    By    s.  13,  Aot      Art.  113.    la  le  Jfoitedk  Ckmdtr,  1$  W.  R.  (V^ 


XVoil887,  and  AotV  of  1892, 8.13,  Conunandsnts  I,  10(1870);  see  Jl.  T..iNr4anf«>is  «apn,iidr 

and  Seoonda  in  comuand  of  Military    Police,  in  ly  reviewed  in  WaHSmgkm  r.  Ihribiur,  HW  Hmk... 

Burma  and  Bengal,  are  entitled  to  all  the    privi>  -487  (Ainer.)  cited  in  Rapalje's  op,  t»L,  p.  'tSB. 

leges  conferred  by  this  section  on   Polioc-ofSoete.  (4)    Markt    r.    B^ifm*,    supra ;    Itaatttf    v. 

As  to  the  meaning  of  tho  word  '  coiupelled"    in  WriglU,  21  Q.  B.  D.,  fiOB.  per  Wills  J. 

this  section,  see  R.  t.  Oopal  Dovi,  277,  mpm.  (8)    Mark*  v.  Btffnt,  snpca. 

(2)  Taylor,  Et.,  J  Ml ;  ft.  v.  Hardy,  24  Hoir.  (6)    Phipaon,  Et.,  %d  Ed.,    164 ;  &  v.  ffardjy 
St.  Tr.,  808,  816;  Bomt  v.    Benlinet,  S    B.ft  B.,  supra;  Jforfa  t.  BqrfM,  npra. 

162 ;  Utnneuy  v.   Wright,  supra,  51^  S13.  (7)    8.  1&\  Piror.  S,  jotL 

(3)  A  distinction  which  is  inade  in  the  English  (8)    Accoiding  to  the  rule  in  Jfarb  t.    Btifmm, 
rule,    see  R.     v.     Riehardaon  3   V.    *    F,,    693 ;  tiuprk. 
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pleader,  attorney  or  vakil,  by  or  on  behalf  of  his  olient, 
or  to  state  the  contents  or  condition  of  any  document  with 
which  he  has  become  acquainted  in  the  course  and  for  the 
purpose  of  his  professional  employment,(l)  or  to  disclose  any 
advice  given  by  him  to  his  client  in  the  course  and  for  the 
purpose  of  such  employment : 

Provided  that  nothing  in  this  section  shall  protect  from 
disclosure — 

( 1 )  Any  such  communication  made  in  furtherance  of 
any  [illegal]  purpose  ;(2) 

(2)  Any  fact  observed  by  any  barrister,  pleader,  at- 
torney or  vakil,  in  the  course  of  this  employment  as  such, 
showing  that  any  crime  or  fraud  has  been  committed  since 
the  commencement  of  his  employment. 

It  is  immaterial  whether  the  attention  of  such  barrister, 
[pleader ],(3)  attorney  or  vakil  was  or  was  not  directed  to 
such  facts  by  or  on  behalf  of  his  client.(4) 

Explanation. — The  obligation  stated  in  this  section  con- 
tinues after  the  employment  has  ceased. 

IttuitrcUUnu. 

(a)  A,n  client,  Miys  to  B,  an  attorney:— 'I  have  committed  forgery,  and  I  wiah  you  to  de- 
fend me.' 

As  the  defenee  of  a  man  known  to  be  guilty  is  not  a  criminal  parpoae,  this  commanica* 
tioD  is  protected  from  disclosare. 

(6)  A,  client,  says  to  A,  an  attorney :  -'I  wish  to  obtain  possession  of  property  by  the  use 
of  a  forged  deed  on  which  I  request  you  to  sue.' 

This  communication,  being  made  in  furtherance  of  a  criminal  purpose,  is  not  protected 
from  disclosure. 

(r)  A,  being  charged  with  embezslement,  retains  B,  an  attorney,  to  defend  him.  In  the 
course  of  the  proceedings,  B  observes  that  an  entry  haa  been  made  in  A't  aoooont-beok 
oharcing  A  witii  the  sum  said  to  have  been  embestled,  which  entry  was  not  in  the  book  at 
the  commencement  of  his  employment. 

This  being  a  fact  observed  by  B  in  the  course  of  his  employment,  showing  that  a  Iraad 
has  been  committed  since  the  commencement  of  the  proceedings,  it  is  not  protected  from 
disclosnre.(r>) 

127.  The  provisions  of  section  126  shall  apply  to  inter-  SMUcmias 
preters,  and  the  clerks  or  servants  of  barristers,  pleaders,  toS^^re- 
attorneys  and  vakils. (6) 


t«n,4ec. 


(1)  lu/J.  V.  a»fa  /ttormo,  4  Bom.  L.  R.,  480  Rolfe,  V. C.,> /ottea  v. /e^«rje«,  I  Sim.  N.  8.,  17. 
( 1 902),  tbr  comDiuniostaon  was  belrl  not  to  be  "  in  It  aeonu  just  lutd  reuonable  to  indoda  ossn  of 
the  courw,' '  etc  fnod  as-weU  ae  oriminolity.  Su  also  Ktl^  vJaet- 

(2)  The  word  within  bmokets  vassobttituted  a»i,  13  Ir.  Kq.,  Bep.,  129,  and  B.  v.  Cm  *  Bail- 
tor  "criminal"  by  s.  10  of  the  Amending  Act  <im,  L.  B.,  14  Q.  B.  D.,  103;  Fnmji  Bkicaji  v. 
X  VIII  of  I8T2.  This  anhstitution  carries  the  rule  MaJmiuiHg  OmMing,  18  B.,  276, 2S0,  281,  <189S). 
perhaps  Mmewhat  (nrther  than  has  been  esUbliab-  (3)    Added  by  a.  10,  Act  XVIII  of  1872. 

ed  in  EngUnd  («eSteph.  Dig.,  Art.  116),  bntisin  (4)    See  a.  23,  Kxptaoatioo,  ante. 

coafonnity  with  the  opinion  expieaaed  by  Tamer,  (S)    See  Brown  v.  Totter,  I  11.  &  N.,  738. 

V.  C,  in  RiumU,  r.  Jack»on,   9    Hare,  392,  and  (8)    Sen  Kamttknr  Ptr^ad  v.  Sheik   .IsMitia. 
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notw<KI«d  128.     If  any  party  to  a  suit  gives  evidence  therein  at 

jg^goB-  his  ovm  instance  or  otherwise,  he  shall  not  be  deemed  to 
dMio*.  have  consented  thereby  to  such  disclosure  as  is  mentioned 
in  section  126 ;  and,  if  any  party  to  a  suit  or  proceeding  calls 
any  such  barrister,  [pleader],(l)  attorney  or  vakil,  as  a  wit- 
ness, he  shall  be  deemed  to  have  consented  to  such  disclosure 
only  if  he  questions  such  barrister,  attorney  or  vakil  on  mat- 
ters which,  but  for  such  question,  he  would  not  be  at  liberty 
to  disclose. 

S^mwtiM^  129.  No  one  shall  be  compelled  to  disclose  to  the 
tioostirtth  Court  any  confidential  communication  which  has  taken  place 
•n  between  him  and  his  legal   professional  adviser,   unless  he 

offers  himself  as  a  witness,  in  which  case  he  may  be  compelled 
to  disclose  any  such  communications  as  may  appear  to  the 
Court  necessary  to  be  known  in  order  to  explain  any  evi- 
dence which  he  has  given,  but  no  others. 

Piinolple. — The  first  two  sections  apply  when  the  legal  adviaer  or  hit  ckrk, 
Ac,  is  interrogated  as  a  witness.  The  professional  adviser  of  a  third  party  or 
stranger  is  privileged,  or  rather  his  client  is,  as  well  as  the  professional  adviser 
of  a  jparty  to  the  suit.  The  fourth  section  applies  when  the  dietU  himself  is  in- 
terrogated and  whether  such  client  be  a  party  to  the  case  or  not ;  and  by  the 
terms  of  this  latter  section,  it  is  only  communications  which  have  passed  bet- 
ween a  person  and  his  Nonprofessional  adviser  that  are  privileged  (v.  fotC^.  The 
rule  is  established  for  the  protection  not  of  the  legal  adviser  but  of  the  cli«iit. 
and  the  privilege,  therefore,  may  only  be  waived  by  the  latter ;  it  is-founded  on 
the  impossibility  of  conducting  legal  business  without  professional  assistaDce 
and  on  the  necessity,  in  order  to  render  that  assistance  effectual  of  securing  the 
fullest  and  most  unreserved  communica^'ion  between  the  client  and  his  legal 
adviser.  Further,  a  compulsory  disclosure  of  confidential  commonicatioiu 
is  so  opposed  to  the  popular  conscience  that  it  would  lead  to  frequent  falsehoods 
as  to  what  had  really  taken  place.  It  is  quite  immaterial  whether  the  commoni- 
cations  relate  to  any  litigation  commenced  or  anticipated  :  it  is  sofiBcient  if  thej 
pass  as  professional  communications  in  a  professional  capacity ;  if  the  rule  were 
so  limited,  no  one  could  safely  adopt  such  precautions  as  might  evraitnally  reodar 
any  proceedings  successful,  or  all  proceedings  saperfluouB.(2)  The  provisos  in 
the  nrst  section  prevent  the  privilege  conferred  from  becoming  the  shield  cf 
crime  or  illegality.  The  rule  does  not  apply  to  all  which  passes  between  a  client 
and  his  legal  adviser,  but  only  to  what  passes  between  them  in  professions! 
confidence  ;  and  the  contriving  of  crime  or  illegality  is  no  part  of  the  professions! 
oooupatioE  of  a  legal  adviser  ;  and  it  can  as  little  be  said  that  it  is  part  of  hif>  doty 
to  advise  his  client  as  to  the  means  of  >  evading  the  law.  (3)    The  provisions  of 

«tta,2C.  VV.  N.,  049,  661  (1898);    s.c.,   36  C,  Jfokoiwiiir  i>hiiwiil9,  *apra,  27S ;  AwAwni  CVi.  r. 

63.  9Mei,3Q.B.D.  317;  iiOMT.OiU^L.  &,»&!.. 

(1)  Added  by  *.  10  of  the  Am«iding  Art  622,624;  WUtk  T.  UMarehat,  17  Ch.  D.,  tU, 
XVm  of  1872.  682 ;    Mintt  r.  Morfan,  U  K,  8  Cb.,  361,  »; 

(2)  Gmnottjh  v.  OatktU,  I  M.  A  K.,  103;  Tsylor,  Kr.,  f  911  e(  Mf .  «u  judgment  of  Wart, 
Phipwrn,  T5t.,  3rd  Kd.,  169,  Wigmore,  Er.,  {  2291  ;  J.,  in  MumckerOttW  Btttmn  v.  -Vm  OIkiffntiMtjr. 
lytB  T.  Ktnntly,  9  App.  Cm.,  .<I6;  Boto»  t.  Cor-  at.,  Compa»f,  *  B.,  676  (1880). 

foratio*  of  Unrpoel,  1  M.  ft  K.,  88;    CaUeg  v.  (3)    BumOI  t.  Jadu(m,  9  Vim.  SU;  NUl 

Riehtnh,  19  Bear.,  404 ;  Ex-parte    CampbtO,  6       v.  Jtfftryu,  1  Sim.   N.   8.,  17 ;  m  aim  KtSj  »• 
Ch.   App.,   706;    cited  in     Framji    BUcaii    v.       Jademm,   and    B,    t.    Com    *    HuOm,    •apn; 
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the  first  section  are  (in  order  that  it  may  be  the  more  e£Eectaal )  made  by  the 
second  to  apply  to  the  necessary  organs  of  communications  with  the  legal 
advisers,  viz.,  interpreters,  clerks  and  servants.  ^ 

1.  32  Explanation  (AdmUMont  in  dvU  com*.)  a.  166  IQuMiiont  by  Judgt.) 

Civil  Procedure  Code,  Chapter  X  {0/ £>i»eov*ry  and  ofOi»  admisiion,  /iup«eMon,  Prodme- 
Hon,  ImpottmUng,  and  Bstttm  (tf  doeununU.) 

Taylor,  Bv.,  SI  911—037 ;  Best,  Bt.,  {  581 ;  Roacoe,  M.  P..  Bv.,  168-171 ;  Roacoe,  Cr.  Ev., 
143—145,  13a— 136;  Powell,  Bv.,  125-143;  Steph.  Di^.,  Arts.  116,  116;  Bray  on  Disoovery. 
886-387 ;  Wharton.  Bv.,  H  S67— 606 ;  Stewart  Bapalje's  op.eU.,H  271—274 ;  Hageman's  PrI- 
vileKed  Communications,  H 16—164 ;    Wigmore,  Bv.,  H  2290  *t,  **q. 

OOMMBNTART. 

The  law  relating  to  professional  communications  between  a  solicitor  and  BngUahand 
client  is  the  same  in  India  as  in  England,  with  the  single  exception  relat-  °    *°  "*^- 
ing  to  the  substitution  of  "  illegal  purpose  "  for  "  criminal  purpose  "  (v.  ante) ; 
and,  in  interpreting  section  126,  the  Court  may  rightly  refer  to  English  cases.(l) 

"  The  rule  of  protection  seems  to  me  to  be  one  which  should  be  construed  Conatrao 
in  a  sense  most  favourable  to  bringing  professional  knowledge  to  bear  efiectively  *'°°' 
on  the  facts  out  of  which  legal  rights  and  obligations  arise.  "(2) 

Legal  advisers  alone  are  within  the  rule ;  and  of  these  (as  it  would  seem  from  Rule  limit 
the  wording  of  the  section)  only  barristers,  attorneys,  pleaders  and  vakils.  It  JSvUwS^ 
was  decided  under  section  24,  Act  II  of  1856,  that  muMUars  were  not  within  the 
role. (3)  The  protection  does  not  extend  to  any  matters  communicated  to  other 
persons,  e.g.,  priests  and  clergy  men,(4)  medical  men, (5)  clerks,(6)  banker8,(7) 
stewards,  and  confidential  friend8(8)  and  the  like  though  such  communications 
were  made  under  terms  of  the  closest  secrecy.  No  privilege  even  attaches  to 
communications  made  to  an  attorney  friend,  consulted  merely  as  a  friend  and 
not  as  an  attorney  ;(9)  nor  to  those  passing  before  the  relationship  exists,  or 
c^ter  it  has  ceased.  (10)  The  rule  does  not  require  any  regular  retainer,  or  any 
{Mirticular  form  of  application  or  engagement,  or  the  payment  of  any  fees ;  it  is 
enough  if  the  legal  adviser  be  in  any  way  consulted  in  hia  professional  charac- 
ter ;(I1)  and  the  protection  exipts  notwithstanding  bona  fide  mistake  in  suppos- 
ing that  the  solicitor  had  consented  to  act  ;(12)  or  the  latter's  subsequent  refusal 
of  the  retainef.(13)    So  also  under  section  129,  when  the  client  is  interrogated, 

Whartoo,  Kv.,  f  690;  u  to  testamentary   com-  ISl— 142. 

■oiications  v.  ib.,  and  Knudl  v.  Jackson,  supra,  (S)    S.  v.  Gibboiu,  1  C.  As  P.,  07  ;  Taylor,  Ev., 

the  privilege  does  not  attach  to  these :   Taylor,  |  01S. 

Rv.,  {  9SS  ;  Hageinan,  {{  84,  M.  (6)    Lu  v.    BirrtU,  3  Camp,    3,   37 ;  WOb  r. 

(1)  Fnmji  Bkitaji  v.   Mohansing     Dhaiuing,  Snulh,  1  C.  ft  P.,  3.t7. 

18  B.,  263,  271,  278,  279  (1893).  (7)    rjoyi  v.  FnAfiad  and  Kaye,   2  C.  ft  P., 

(2)  Per  West,  J.,  in  Muttehertkatp  Btmnji  v,  32S  [a  banker  of  one  of  the  parties  is  bound  to 
Tke  Neu   (Miirwiuey  He.   Co.,  4   K.,  57S  (1880).  answer  what  such  parties'  balance  was  on  a  given 

(3)  B.  V.  CInauiertaHt  Chuckerbutty,  1    B.  U  day  |. 

R.,  A.  Cr.,  8  (1868),  9  W.  B.,    Cr.   Let.,  10 ;  the  (8)     Whtekr    v.    UMitrakaiU,  supra ;    Taylor, 

rnsswn  given  for  this    decision   seem    equally   to  Kv.,  916. 

apply  to  the  language  of  the  present  section.  (9)    Smith  v.  DanMl,  44  L.  .).,  Ch.,    189;  see 

(4)  «.  V.  aUham,  1  Moo.  C.  C,  186 ;  Wheeltr  also  K.  v.  Bnwtr,  6  C.  A  P.,  383 ;  Am  v.  Jauncey, 
V.  LeMarcfiaiU,  U  It.,  17  Ch.  D.,  A81 ;  but  see  8  C.  ft  P.,  09 ;  where  the  relationship  between 
^Tnjiac,  Rv.,  p.  789,  note,  and  Steph.  Die,  Note  attorney  and  client  was  held  not  to  have  been 
XLIV,  p.  196.    Soma  English  .fudges  have  consi-  established. 

deml  that  snob  evidence  should  not  be  givan ;  «re  (10)    Grtenow/h  v.  Oatkett,  1  M.  ft  K.,  103. 

Bnai  V.    Piit,  3  C.  ftP.,  RIS;  it.    v.  On/fin,  6  (H)     Fatter  v.    Hall,    12   Piuk.,  89;  Btan   v. 

On,  C.  0.,  219 ;  Wharton,  Er.,  {  697 ;  Mr.  Quimby,  6  New  Hamps.,  04 ;  Taylor,  Ev.,  {  923. 
Baddely's  work  on    the   Privilege   of    Religious  (12)    Smi»  v.  Fdl,  2  Cnnis,  667. 

Ooofcaiaas  (1866);    and  Hagenian,   »p.  ril.,   H  (13)    CVosMct  v.  Heotkeple,  2  Br.  ft  B.,  4. 
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a  coofidential  communication,  in  order  to  be  protected,  must  be  one  which  haf 
taken  place  between  the  client  and  his  legal  professional  adviser.  The  mee 
circumstance  that  communications  are  confidential  does  not  render  them  pri- 
vileged. Thus  confidential  communications  between  principal  and  agent,  re- 
lating to  matters,  in  a  suit,  are  not  privileged.  To  be  privileged,  they  most 
b*  "  confidential  conununications  with  a  professional  adviser."(I)  So  also 
a  letter  written  in  answer  to  enquiries  about  the  character  of  a  servant  is  pri- 
vileged in  thi?  sense  only  that  although  it  contains  defamatory  statements,  it 
will  not  support  an  action  for  libel  unless  malice  if  shown  ;  but  it  is  not  privileged 
in  the  sense  of  being  privileged  from  production,  such  privilege  being  conned 
to  communications  with  the  legal  advisers  of  the  party.(2)  The  communicii- 
tion  is  equally  protected  whether  it  is  made  by  the  client  in  person,  or  is  made 
by  an  agent  on  behalf  of  the  client,  and  whether  it  is  made  to  the  solicitor  in 
person  or  to  a  clerk  or  subordinate  of  the  solicitor  who  acts  in  his  plaoe  and 
under  his  direction. (3)  It  is  immaterial  (under  section  129,  as  under  section 
126)  whether  the  communication  relate  to  a  litigation  commenced  or  antici- 
pated or  not.(4)  A  communication  with  a  solicitor  for  the  purpose  of  obtaining 
legal  advice  is  protected,  though  it  relates  to  a  dealing  which  is  twt  the  subject 
of  litigation,  provided  it  be  a  communication  made  to  the  solicitor  in  that  charac- 
ter and  for  that  purpo8e.(5) 
Joint  Inter-  No  privilege  attaches  to  ' '  communications  between  solicitor  and  client 

"^^5*'  as  against  persons  having  a  joint  interest  with  the  cheat  in  the  8ubiect-matt«r 
of  the  communication — e.g.,  as  between  partners  ;(6)  directors  and  sharehold- 
ers(7)  trustee  and  cestui-que-trust  ;(8)  lessor  and  lessee  as  to  production  oi  the 
lease  ;(9)  reversioner  and  tenant  for  life  as  to  common  title  ;(I0)  two  persons 
stating  a  case  for  their  joint  benefit  ;(1I)  or  a  husband  and  wife  who  are  only  col- 
luaively  in  contest.(12)  Nor  does  any  privilege  attach  as  between  joint  claimants 
under  the  same  client — e.g.,  between  claimants  under  e  testator  as  to  com- 
monications  between  the  latter  and  his  solicitor.(I3)  But  where  the  communi- 
cations relate  to  matters  outside  the  joint  interest,  they  are  privileged,  even 
against  a  person  bearing  the  expense  of  the  communication  (14) — e.g.,  commu- 
nications between  a  plaLiti£E  corporation  and  its  solicitors,  as  against  a  defend- 
ant rate-payer  ss  to  matters  not  connected  with  the  rates  ;  or  between  a  trustee 
and  his  solicitor  as  against  the  cestui- que-trust,  where  the  communication  is  not 
made  for  the  former's  guidanceinthetrust.buttoenablehimtoresistlrtigation 
bythelatter;"(I6)  or  where  it  concerns  his  character,  not  as  trustee,  bat  as 
mortgagee  of  the  client.''(16) 
Bmpioy-  Where  two  parties  employ  the  same  attorney,  the  rule  is  ' '  that  communi- 

Srratpar-'^  cations  passing  between  either  of  them  and  the  legal  adviser  in  his  joint  capacity, 

tlaaofaame     . _ I_ 

attorney.  ^^^    WaUaee  v.  Jtffermm,  2   B.,  4M  (1878).  fol-      coveiy,  2W-297. 

lowing  .Inderxm  v.  Bant  o/Coiii«6M,U  R..  2  Ch.  (8)  TtMol  r.  Uarih/ieU,  2  Dr.  .%    S.,  549;  Be 

a.,  044,  un*  ButroH  v.  WMe,  U  R..  1  Q.  B.  I>.,       Mai>»,  23  Ch.  I)..  609 ;  Re  PotUAvaUt,  V>  Cb. 
423;  OK  aliio  OooiM  v.  LiUlt,  I  Si.i>.  N.  8.,  IK.        O.,  722;  even  though  the  party  nsiatiag  pradac- 
(2)    Webb  V.  Kat,  L.  R.,  6  Bx.  D.,  108.  tioa  has  paid  for  thr  eaauniinicatian  :  Batem  i- 

(S)     WhuUr  V.  U  Manhant,  U  R.,  17  Ch.   D..       Bacov,  U  I,.  T.,  818. 
«7.\  682,  or  viee  ttrai :  tee  Stede  v.  SItwart,  I  (9)  Doe  v.  Thomas,  9  B.  ft  C,  288. 

Phil.,  471 ;  Lafone  v.  FaliUnd  laUnie  Co.,  i  K.  (10)  Doc  v.  Dute,  3  Q.  B.,  609 ;  Br*;.  378-383. 

ft  J.,  34;  Lawrence   v.    Camfbdl,  4   Drew.,  486;  (II)  AUonef-Oenena  v.  Berkekf.  S  J.    &  W~ 

I»yIor,  Et.,  1920.  201. 

(4)  Muneherihaw  Bemnti  v.    The  Neto  Dm-  (i2)  For*  v.  DePontet.  5  .lur.  N.  S.,  993. 
rumneii,  etc.  Co.,  4  B.,  576  (1880),  foUowing  Mima  (13)  R«Mfii  T.  Jackvm,  9  Hare,  387. 

V.  Mor/an,  I..  P..,  8  Ch.  App.,  361.     See  Hagenian  (14)  Manor  and  GorponUion  of  BrieM  t.  Oat, 

op.  eit.,  H  67—63.  I..  R.,  26  Ch.  D.,  678,  683. 

(5)  Wheeler  v.  Le  Marekanl,  wpra,  682.  (16)  Tkoma»  v.  Sacreta.-y  o/  Btatc    far  Imiia, 

(6)  Re  IHektrin/,    25  Cb.  D.,  237 ;  Oaimnd  \.  IS  W.  R.,  312  (Eng.). 

Eiieon  Oouxr  BeU  TeUphone  Co.,  99  U  T.,  813.  (16)  PhipMXi,   Er.,  Sid   Bl,  178,  Jehuem  s. 

(7)  Oaarand  y.     Eiieon,  suprs;  Brajr  on  Di»-       1'uckr,  U  Jul.,  382. 
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must  be  disclosed  in  favour  of  the  other — e.g.,  a  proposition  made  by  one  to  be 
communicated  to  the  other,  or  instructions  given  to  the  solicitor  in  presence  of 
the  other.  "(I)  In  all  these  cases  the  question  would  seem  to  be  was  the 
communication  made  by  the  party  to  the  witness  in  the  character  of  his  own 
exclusive  attorney  ?  If  it  was,  the  bond  of  secrecy  is  imposed  upon  the  witness  : 
if  it  was  not,  the  communication  will  not  be  privileged.  "(2) 

A  communication  or  document  "  once  privileged  ia  always  privileged.  "(3)  time*°^ 
The  obligation  continues  after  the  employment,  id  which  the  communication 
was  made,  has  ceased  ;(4)  nor  is  it  affected  by  the  party  ceasing  to  employ  the 
solicitor,  and  retainiug  another,  nor  by  any  other  change  of  relation  between 
them,  nor  by  the  solicitor's  being  struck  olt  the  rolls,(5)  nor  by  his  becoming 
personally  interested  in  the  property  to  the  title,  of  which  the  communica- 
tions related,(6)  nor  even  by  the  death  of  the  client. 

The  privilege  may,  however,  be  waived  by  the  client  himself  (though  not .  *  ^*''' 
by  the  adviser)  expressly  under  section  126.  or  imfliedly  under  the  second 
portion  of  section  128  (post) ;  or  perhaps  in  the  event  of  the  client's  death  by 
his  personal  representative.^?)  Tie  client  does  not  waive  his  privilege  by  call- 
ing the  legal  adviser  as  a  witness,  unless  he  questions  him  on  matters  which, 
but  for  such  question,  he  would  not  be  at  liberty  to  disclo8e,(8)  and  even  in  that 
case  the  cross-examination  must  be  confined  to  the  point  upon  which  the  wit- 
ness has  been  examined-in-chief.(9)  As  to  waiver  in  part,  v.  j)O8t.(10)  Dis- 
closures made  under  section  129  should  not  be  enforced  on  any  case  except 
when  they  are  plainly  nece8sary.(ll) 

The  communication  must  be  of  a  private  or  confidential  nature  (as  is  ex-  tiS?mS?ti^ 
pressly  stated  in  section  129,  and  shown  by  the  use  of  the  word  "  disclose  "  prtvatoor 
in  section  126),  to  be  privileged.<12)    It  must    be  made  to  the  adviser   sub  <'«>ofl«»«"»«n 
»igillo  con/e8nonw.(13)    Section  126  has  no  application  where  the   statement 
is    made  not   as  confidential    but  for  the  purpose  of  communication. (14)    It 
is  not  every  communication  made  by  a  client  to  an  attorney  that   is  privileged 
from   disclosure.     The   privilege   only  extends   to    communications  made  to 
him    confidentially  with  a  view  to    obtain  professional  advice.(15)    Letters 
containing   mere   statements   of  ftfct  are  not  privileged  :  they  must  be  of  a 
professional  and  confidential  character.(16)    Where  defendants,  at  an  interview 
at    which   the   plaintiS    was  present,  admitted    their    partnership    to  their 
attorney,  who  was  then  also  acting  as  attorney  for  the  plaintiff,  it  was  held 
that  the  attorney  was  not  precluded  from  giving  evidence  of  this  admission 
to  him  : — 1st,  because  the  defendants'    statement,   having  been  made  in  the 
presence  and  hearing  of  the  plaintiff,  could  not  be  regarded  as   confidential  or 

(1)  Phipeon,  Er..    3rd  Ed.  178,  Taylor,  Ev.,  f  (9)  Taylor,  Ev.,  {  927,  Vaillant   v.  Dodemttti, 
ses ;  BaMgk  v.  CnoodK.  1  M.  ft  K.,  182 ;  Petrji  v.  2  Atk.,  C24 ;  B.  v.  Urerum,  11  Cox,  15. 
Smith,  9  M.  ft  W.,  681  j  Shore  v.  Bedford,  6  M.  ft  (10)  Kag  v.  Pconmeha»i  PcotuM,  t  B.,  681 
<  w  871  J  »>«  V.  aibbe,  I,.  R.,  6  Eq.,  624  j  Stnndl  (1380) ;  b.  o.,  f  Ind.  Jnr.,  479. 

y.Spryt,  10  Bear.,  61;  aU  foilowed  in  iiemon  (\\)  MunekerAau  Kexonji  v.  Xew  Dhvrrmioeg, 

llaju  V.  3:o*hric  AbdiO,  3  B.,  91  (1878),  tupra.  etc.,  Co.,  4  B,,  883  (1880). 

(2)  Taylor,  Ev.,  |926;  Perry  y.  Smith;  Sennttt  (12)  Memon  Hajee  v.  Mouln  Abdxl,  3  B.,  91 
».  Sprye,  supra;  Wharton,  Ev.,  {  687.  (1878);  Ffumji  Bhieofiv.  Uohtmnngh  mantinf^ 

(3)  Bullock  T.  Corrie,  3  Q.  B.  D.,  366;  Pearce  18  Bwn.,  Ui,  271  (l8»J)!  Orftnoufh  v.  OatM, 
t.  Fo^,  15  Q.  B.  D.,  114.  1  M.  ft  K.,  104. 

(4)  See  BrfUtnaHon  to  g.  120.  (13)  Ex-paite  Camfbett;  JanCathtarl,  L.  K., 

(5)  Cholmondtkg  v.  ClintOH,  19    Vcs.,  268.  5   Ch.,    App.,  703,    cited  in  framp  BUcafi  v. 

(6)  Cha»l  T.  Brown,  7  Hare,  70.  Mohandng  PAanainfk,  aapre  272. 

(7)  Bray  on  Diworery,  886 :  as  to  waiver  by  (U)  «.  v.  Xodriguet,  6  Boin.  L.  B.,  122  (1901). 
»oco«Mor  in  title,  or  perKHial  repreaeotatire  v.  (16)  fmm/t  v  Dhannngh,  supra;  Foaket  v. 
il>.,  3'W-387  ;  and  Taylor,  Er.,  {  927.  WM,  28  Cli.  D.,  287  ;  Oariner  r.  Irvin,  4  E».  D., 

(8)  S.  128:  the  rale  was  otbervise  under  s.  49 ;  O' Shea  y.  Wood,  h.  R.  P.  D.  (1891).  288— S90. 
a,  Act  II  of  1886.  (1«)  o'Oua  v.  Wood,  aajm,  »0. 
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private  ;  2ndly,  because  those  statements  did  not  appear  to  have  been  made  to 
the  attorney  exclusively  in  his  character  of  attorney  for  the  defendants,  but  to 
have  been  addressed  to  him  also  as  attorney  for   the  plaintifi.(l)    The   legal 
adviser  must  have  learned  the  matter  in  question  only  as  legal  adviser  and  in 
no  other  way.    If,  therefore,  he  were  a  party,  and  especially  to  a  fraud,  that  is, 
if  he  were  acting  for  himself,  though  he  might  also  be  employed  for  another,  he 
would  not  be  protected  from  disclosing  ;  for  in  such  a  case  his  knowledge  would 
not  be  acquired  solely  by  his  being   employed   profes8ioually.(2)    There  is  no 
privilege  where,  in  any  correctness   of  speech,  there  is  no  commimication  ;  as 
where,  for  instance,  a  fact,  that  something  was  done,  became  known  to  him, 
from  his  having  been  brought  to  a  certain  place  by  the  circumstance  of  his  being 
the  attorney,  but  of  which  fact  any  other  man,  if  there  would  have  been  equally 
cognisant  ;(3)  or  where  the  thing  disclosed  had  no  reference  to  the  professional 
employment,   though   disclosed  while  the  relation  of  attorney  and   client 
subsisted ;  or  where  the  attorney  makes  himself  a  subscribing  witness,  and 
thereby  assumes  another  character  for  the  occasion,  and  adopting  the  duties 
which  it  Eposes,  becomes  bound  to  give  evidence  of  all  that  a  subscribing 
witness  can  be  required  to  prove  (v.  pott).    But  an  attorney  may  not  be  called 
upon  to  disclose  matters  which  he  can  be  said  to  have  learned  by  communication 
with  his  client,  or  on  his  client's  behalf,  matters  which   were  so  committed  to 
him  in  his  capacity  of  attorney,  and  matters  which  in  that  capacity  alone  he  had 
come  to  know.(4)    The  mere  circumstance,  however,  that  a  solicitor  or  client 
obtains,  by  means  of  confidential  communication,  information  about  a  fact,  does 
not  protect  him  from  disclosing  that  he  already  knew  about  what  fact. (5)    But 
knowledge  whether  of  adviser  or  client  derived  solely  from  privileged  communi- 
cations, is  itself  privileged.(6)    The  communication  must  be    made  by,  or  on 
hthall  of,  the  client  (section  126) ;  when  the  adviser  (or  client)  has  his  knowledge 
independently  of  any  communication  from  the  client   (or  adviser)   or   from 
collateral  quarters,  there  is  no  privilege  :  (7)  nor  in  respect   of  knowledge  deriv- 
ed by  the  adviser  from  the  employment,  but  not  from  the  client,  as  to  mere  facts 
pitent  to  the  senses. (8)    Where  a   solicitor  claims  privilege  under  section  126, 
he  is  bound  to  disclose  the  name  of  his  client  on  whose  behidf  he  claims  the 
p.nvilege.    The  mere  fact  that  the  client's  name  had  been  communicated  to 
him  in  the  course,  and  for  the  purpose,  of  his  employment  as  solicitor,  by  another 
client,  afEords  no  excuse,   unless  it  was  communicated  to  him  confidentially, 
on   the  express  understanding  that  it  was    not  to  be  disclosed.(9)    He  may 
also  be  compelled  to  prove  "  mere  collateral  facts  known  without  confidence,  " 
e.g.,   client's  address,    if   not   oonfidentiaUy   disclosed;(10)  mere  matters  of 
observation,   such   as  handwriting  ;  (11)  identity,(12)  as  e.g.,  having  sworn  an 
affidavit,  or  put  in  a  pleading  ;  facts  showing  the  client's  mental  capacity  ;(13) 
the  fact  of  the  retainer  ;(14)  but  not,  as  it  would  seem,  its  character  ;(15)  and 
the  retaining  of  counsel  comes  within  the  rule  respecting  confidential  communi- 

(1)  UtmoH  Bajee  v.  Moulri  Abiool,  foprtk.  ra|xm,  foloviiig  Burtittv.  Tanner,  16  Q.  B.  D„I. 

(2)  armtnugli  v.  OatMl,  lopn,  lOS,  104;  Tay  (10)  Es-pute  Camfbttt,  In  n  CoAeart,  L.  R., 
lor,  Gr.,  {  eiO.  5  Ch.  ft  App.,  70S,  ritcd    in    rmmji  Bhicaft  t. 

(3)  lb.,  104 ;  Fmmji  BMcaji  r.  JfohiiMM^A  MokanHof  Dkanmn^,  copn,  272 ;  Se  Anatl,  W 
Dlmnnngh,  rapra,  27«,  276.  U  T.,  100 ;  Ramtitoltom  r.  Senior,  L.  R.,  8  Kq.,  875. 

(4)  Gntnongh  t.  GatktU,  supra,  104,  105.  (II)  T/wf/er  y.  CoUin*,  7  Ex.,  MS. 

(6)  UwU  T.  Ptninglmi,  29  L.  J.,  (%.,  «70.  (12)  lb.,  OreenoK^  r.  OMfeU,  1  M.  *  K.,  106; 

(6)  LytU  y.  Aeanrfy, »   App.  C^.,  8! ;  fVortw       ShMf  v.  SanJere,  2  D.  ft  R.,  847. 

V.  *»*«,  55  L.  J.,  Q.  B.,  827.  (13)  Jonea  v.  Ooirieh,  5  Moo.  P.  C,  14,  26. 

(7)  Whntlev  v.  WiOiame,  1  M.  *  W.,  533j  (14)  Levg  v.  Pope,  1  M.  ft  M.,  4I0j  OOari  r. 
Anwyn-  v.  Birthmon,  3  M.  ft  K.,  572 ;  Manmr,  y.  Bale*,  «  M.  ft  W.,  647  i  Fcrekaw  T.  Uwit,  I  Jnr., 
Dix,  I  K.  ft  J.,  451.  S.  8.,  2«S. 

mBmn  V.  Fairer,  1   H.  *N.,   738,  per  Pod-  (I5t  BeetWtft  T.  BiiMMr,«C.  ft  P..88^ap((aca 

look  C.  B.,  Kennedy  v.  JjytU,  23  Cfa.  D.,  406.  tob«duaHjnved«f  ta/Wmi/iBUft^T.  JTolniMff 

19) /hn«r>    Bkitaii  ▼■     MohanHtg   Ouneing,       MaiMMf ,  mpn,  280. 
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cationB.(l)  Communications  which  are  not  necessary  for  the  purpose  of 
the  employment ;  e.g.,  a  prosecutor's  remark  that  "  he  would  give  a  large 
sum  to  have  his  adversary  hanged,  "(2)  are  not,  but  all  necessary  profes- 
sional and  confidential  communications,  legal  opinions,  drafts  and  the  like,  are 
privileged.(3)  A  solicitor  is  not  at  liberty,  without  his  client's  express  consent, 
to  disclose  the  nature  of  his  professional  employment.  Section  126  protects 
from  publicity  not  merely  the  details  of  the  business,  but  also  its  general  purport, 
unless  it  be  known,  aliunde,  that  such  business,  or  the  communications  made  in 
respect  of  it,  fall  within  first  or  second  proviso  to  the  8ection.(4)  If  this  be  known, 
aliunde,  and  a  foundation  be  thus  laid  for  asking  the  question  and  admitting 
the  evidence  ;  e.g.,  if  in  a  particular  case  the  facts  proved  make  it  probable  that 
the  visit  to  the  adviser  really  was  intended  for  a  criminal  or  illegal  purpose, 
the  adviser  may  be  rightly  questioned  as  to  the  nature  of  his  employment. (6) 
The  legal  adviser  will  not  be  permitted  to  state  the  contents  or  condition  of 
any  document  with  which  he  has  become  acquainted  by  virtue  of  professional 
confidence.(6)  But  he  cannot  withhold  documents,  unless  his  client  is  so 
entitled.(7)  He  may  not  state  whether  a  document,  while  in  his  possession, 
was  stamped,  indorsed  or  bore  erasures,  for  that  is  condition(8)  nor  the  date 
when,  or  purpose  for  which,  it  was  entrusted  to  him,(9)  but  he  may  prove  the 
fact  that  a  particular  document  is  in  his  possession,  so  as  to  let  in  secondary 
evidence,  if  it  be  not  produced  on  notice  :(10)  but  not  in  whose  possession  or 
custody  it  is,  or  when  or  where  he  saw  the  same,  if  he  came  to  the  knowledge 
of  the  fact  inquired  after  in  the  course  of  confidential  communication  with  his 
client  in  his  professional  capacity.(ll)  He  may  prove  that  his  client  put  in  a 
pleading,  or  swore  an  affidavit,  for  these  are  matters  of  publicity. (12)  A  solici- 
tor employed  to  obtain  the  execution  of  a  deed,  and  who  is  one  of  the  witnesses,  is 
not  precluded,  on  the  ground  of  a  breach  of  professional  confidence,  from  giving 
evidence  as  to  what  passed  at  the  time  of  execution,  by  which  the  deed  may  be 
proved  invalid. (13)  "  If  an  attorney  puts  his  name  to  an  instrument  as  a 
witness,  he  makes  himself  thereby  a  public  man,  and  no  longer  clothed  with  the 
character  of  an  attorney  :  his  signature  binds  him  to  disclose  all  that  passed  at 
the  time  respecting  the  execution  of  the  instrument ;  but  not  what  took  place 
in  the  concoction  and  preparation  of  the  deed,  or  at  any  other  time,  and  not 
connected  with  the  execution  of  it.  "(14) 

Documents  which  the  client  intends  others  to  see  as  well  as  the  solicitor, 
documents  of  a  public  nature,  documents  entrusted  to  the  solicitor  for 
purposes    outside    the    ordinary  scope  of  professional  employment — e.g.,    a 

(1)  Poou  T.  Haytu,  1  C.  ft  P.,  645.  (4)  8.  126;  mse  ntnyrr    v.  CoUint,  supra;  Daviet 

(2)  AtmaUy   v.    AnglvKo,     17   St.   Tr.,  122.1;  t.  Wafer*,  9  M.  ft  W.,  608  ;  C2eate  t.  Jom^  7  Ex., 
see  also  Cobden  r.  Kendriei,  4  T.  R.,  431.  421 ;    X»K!  v.  Jomet.  2  M.  ft  R.,  47 ;  Moore  v.  TyrtU, 

(3)  Muiuihtraiaiii  Betonji  ».    The  Neu  Dhtiman-  4  B.  ft  Add.,  870 ;  Lyeli  y.  Kemitdy,  9  App.  C»»., 
My,  ele..  Co.,  4B.,   580  (1880);  Suet  r.  Tryt,9  81. 

Beav.,  316 ;  Pamddoct  v.  Hammond,  11  Beav.,  (7)  Btirtill  T.  Taitnar,  16  Q.  B.  D.,  I. 

59 ;  BuHbvry  r.  Bmibury,  2  Bear.,  173  [oaae  for  (8)  Wk'Mky  v.  WiUiamt,  I  M.  ft  W.,    633 ;  but 

opinion    and    opinions];    Retce  v.  Trye,    supra;  seeflrownr.  Fotltr,  1  H.  ft  N.,  736,  mpra. 

jr<M<ynT.  The  Wetl  Mutyn  Coal  <fc  Iron  Co.,  34  L.  (9)  Tw^and  t.  Knight,    2  .M.  ft  W.,  P8 ;  rnmji 

T.,  632  [dnfta  of  agrpeiuent,  (ease  or  conTeyanoe];  Bhieafi  t.  Mohaniingk  Dhannnjh,  supra. 

Zmtden  v.  Blabey,  23  Q.  B.  D.,  332  (draft  adver-  (10)  Dtryer  v.  Cottiiui,  7  Exch.,  616;  Bevan  v. 

tisenient  wtdrd  by  oounael] ;  Hani  v.  UarthaU,  3  Walert,  1  M.  ft  M.,  23.\ 

T.  L.  R.,  678;  Wootteyv.  S.  L.  «.  Co.,  L.  R.,  4  (11)  Cotman  v.  Orion,  9  L.  J.,  Ch.,  268;  see  also 

O.    P.,   602 ;    Byrie    v.    iSTUvsAaninr,    16    B.,    7  Bamar  v.  Jaeiaon,  1  D.  (}.  ft    S.,  472 ;  Robton 

(1890) ;  |not«a  of   intorriews   or  coininunicatioiw  v.    Kemp,  5  Esp.,  52  [destmction]. 

bj  Mlicitar  or  client  \.  (12)  Studdy  v.  Sandert,  2  D.  ft  K.,  347 ;  (?r<««-' 

(4)  framii  v.  Dhanting,    supra,    276^  280,  281.  ough  r.  OMteU,  1  M.  ft  K.,  108. 

(6)  R.v.Coi<b  IbuUon,  U  R.,  14Q.B.  D.,  163;  (13)  Orauww  v.   Safer,   18  Ch.   P.,  30. 

and  see  Framji  t.  Dhatuing,  supra,  276,  280,  281 ;  (14)  Robtvn  r.  Kemp,  5  Esp.,  52,  per  Lord  Ellea- 

cf.  Taylor,  Br.,  {  912.  borough. 
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book  describing  tithe  lands  and  given  him  for  the  purpose  of  collecting  the 
tithes,  are  not  privileged.(l)  Names  of  parties,  witnesses  merely  as  such,  proofs 
of  witnesses,  whether  disclosure  be  sought  before,  or  atthe  trial,  are  privileged  ;(2) 
but  not  names  of  parties'  witnesses  when  constituting  material  facts  in  the 
action — e.g.,  those  of  persons  in  whose  presence  a  slander  was  nttered.(3) 
Draft  pleadings  in  the  same  or  former  action  are  privileged ;  but  not  pleadings 
when  filed,  for  they  then  become  jmUici  juris.  Similarly,  indorsements  on. 
or  notes  and  observations  in,  counsel's  brief  as  to  private  matters  ;  and 
solicitor's  instructions  on.  or  in,  the  brief  are  privileged  ;  and  indorsemente 
on  counsel's  brief  of  an  order  of  Court,  and  any  other  matters  jmblici  juru 
contained  therein — e.g.,  copy  pleadings  in  former  action,  are  not  privileged  ;(4) 
communications  between  opposite  parties  merely  as  such,  or  between  co- 
plaintifEs,  or  co-defendants  simplicUer,  are  not,(5)  but  communications  between 
co-plainti£Es  or  co-defendants  when  directed  to  be  admitted  to  a  joint 
solicitor,  are  privileged.(6)  So  also  are  letters  written  by  the  solicitor  of 
two  plaintifEs  to  the  solicitor  of  a  third  plaintifi,  as  against  the  defendant 
claiming  their  production ;  and  the  fact  that  portions  of  them  had  been 
read  to  the  defendant's  solicitor  is  no  waiver  of  the  privilege  as  regards  the 
parts  which  were  not  read. (7)  A  person  relying  upon  the  privilege  in 
undoubtedly  bound  to  bring  himself  clearly  and  distinctly  within  it.(8) 

The  communication  need  not,  as  has  been  seen,  relate  to  any  actual  or 
prospective  litigation,  but  the  matter  of  the  communication  moat  be  within 
the  ordiftary  scope  of  professional  employment,{9)  e.g.,  the  sale,  purchase  and 
oonvej'ance  of  e8tates(10)  or  negotiations  for  a  loan,(ll)  but  not  communications 
to  a  solicitor  acting  merely  as  under-sherifE  :(12)  rent  collector,(13)  patent 
agent(14)  or  trustee  ;(16)  nor  communications  in  furtherance  of  a  fraud  or  crime, 
whether  the  solicitor  is  a  party  to,  or  ignorant  of  the  illegal  ob)ect,(16)  noi 
probably  are  forged  documents,  though  entrusted  to  the  solioitOT  in  pro- 
fessional confidence,  privileged.(17)  , 


(1)  Phipun,  Bv.,  Sri  Bd.,  178 ;  B.  T.  WcoHtf,  1 
M.  ft  B.,  890;  Z3o« T.  Bernard,  10  L.  J.  Q.  B., 028 ; 
but  oopie*  or  extract*  from  pnblio  «r  ooo-priri- 
Ic^ed  private  documents  are  privileged  if  the 
o<dlection  is  the  resnH  of  the  solicitor'*  <or  his 
agent's)  labour  and  skOI  and  might  disclose  hi* 
view  of  the  client**  case,  lb.;  LyM  v.  Ktmudi/, 
27  Ch.  D.,  1 ;  WiMiam  v.  SUnntoit,  2  H.  ft  M.,  1. 

(21  lb.;  Marriott  v.  Chamberlaiii,  17  Q.  B.  D., 
IW;  itmdmOatCo.  v.  CMta,6C.  B.  N.  8.,  411; 
Fenner  v.  S.  B.  B.  Co.,  U  R.,  7  Q.  B.,  7fl7 ;  Kade 
V.  Jacobe,  3  Ex.  D.,  337,  mentioned  in  20  Ch.  O., 
529.  Sn  also  Maekeime  v,  Yto,  2  Cart.,  8M; 
TWylor,  Ev.,  }  932. 

(3)  lb. ;  ftweBe  r.  Budnnan,  16  Q.  B.  1).,  tM; 
MarriM  v.   Chambtrlai*,  sapr». 

(4)  lb.;  VfaUum  v.  iStefflftm,  2  H.  ft  M.,  1; 
£im6v.  Orion,  22  L.J.,Ch.,713j  NicMl»  v.  Jonu, 
2  H.  ft  M.,  S88.  [In  this  case  it  was  also  said 
that  Coansd's  indorsement  is  a  note  on  which 
the  Conit  always  acts  and  oo  which  great  reliance 
is  placed,  «&.,  SOS.  ]  J7<wbm  v.  HoO,  3  T.  L.  B., 
776  ;  as  to  notes  U  evidence  and  proceeding* 
in  open  Court,  see  BamUmt  v.  Caryontio»  o/ 
Prtttim,  30  Ch.  D.,  116;  Bobtm  v.  Wamiek, 
38  C9i.  D.,  870. 

(5)  Phipaao,  Ev.,  3id  Bd.,  176,  and  cases  there 
cited  and  sm  note  to  s.  23,  ante  ss  to  oommnnica- 


'  without  pnjadiM:"  the  ndc,  faowerer, 
applies    whece    the    attomej    is  a  co-daimdaot ; 
Hamilton  t.  Xtitt,  L.  B.,  16  Eq.,  112. 
(6)  JfllUlw  T.  BuMg.  L.  R.,  2  Eq..  MS. 
(7)  Kagv.  FoonuteliamdPoomtlal,4B.,t3l  (1S80). 

(8)  fmrnji  BUoafi  v.  Mohamimg  Oaimt, 
supra,  278. 

(9)  Carpmael  v.  Poim*,  1  HiilL,  687,  OBi:  i 
cormlative  test  is  whether  tJw  natnie  of  the  em- 
ployment would  give  the  Court  smunary  ja»- 
diction  over  the  solicitor.  Ttirquand  t.  Kmftt, 
2  M.  ft  W.,  101. 

(10)  n. 

(U)  B.  V.  Farkf,  2  C  ft  K.,  3IS. 

(13)  Wilton  V.  Jiastaii;  4  T.  R.,  753. 

(13)  Sirallori  v.  Boja*,  2  BalL.ft  &  16  (fnsk<: 
Dot  V.  Etrtjotd,  19  U  J.,  Q.  K,  629. 

(14)  JTose^  V.  TtfVktuna  IMAer  Co.,  55  I.  T., 
482. 

(16)  TngHiea  v.  Hooptr  10  Beav.,  MS. 

(1«)  8.  126,  Proviso:  R.  t.  Cot  *  AiH|a. 
14  Q.  B.  P.,  IS3:  8.  V.  Dotaur,  14  Cox,  486;.  Br 
ArwM,  60  U  T.,  109;  PMMUmtr  r.  JEteian, 
L.  B.,  35  Ch.  D.,  722. 

(17)  Phipson,  Ev.,  3id  Id. ;  157,  B.  r.  Hmfward, 
2C.  ftK.,234;  B.  v.  Amrg,  t  C  k  P.,  sm,  m . 
B.  T.  Jonet,  I  Den.,  166;  B.  t.  fli*[i,  •  Oax, 
281 :  B.  T.  D»— er,  utfot  Tkyiov  >v<^  I  W. 
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"  The  exclusion  of  such  evidence  is  for  the  general  interest  of  the  commanity;  No  hostile 
and,  therefore,  to  say  that,  when  a  party  refuses  to  permit  professional  con-  ^^fd  be 
fidence  to  be  broken,  everything  must  be  taken  most  strongly  against  him,  drawn  trom 
vrbaJb  is  it  but  to  deny  him  the  protection,    which  for  public  purposes  the  law  touuegai" 
affords  him,  and  utterly  to  take  away  a  privilege  which  can  thus  only  be  asserted  adviser  <Ms- 
to  his  prejudice.(l)     There  is  a  distinction  between   such  cases    as  these  and  dential 
those  in  which  evidence  is  improperly  kept  out  of  the  way.(2)  uoS?""'"* 

If  the  solicitor,  in  violation  of  his  duty,  should  voluntarily  communicate  oommonioa- 
to  a  stranger  the  contents  of  an  instrument  with  which  he  was  confidentially  uoSof  do^'y' 
intrusted,  or  should  permit  him  to  take  a  copy,  the  secondary  evidence  so  obtained  Moondary 
woold,  it  seems,  be  admissible,  provided  that  notice  to  produce  the  original  were 
duly  given,  and  the  production  were  resisted  on   the  grounds  of  privilege.(3) 
"  Indeed  it  has  been  more  than  once  laid  down,  that  the  mere  fact  that  papers 
and  other  subjects  of  evidence  have   been  illegally  taken  from  the  possession 
of  the  party  against  whom  they  are  offered,  or  otherwise  unlawfully  obtained, 
constitutes  no  valid  objection  to  their  admissibility,  provided  they  be  pertinent 
to  the  issue.     For  the  Court  will  not  notice  whether  they  were  obtained  law- 
fully or  unlawfully,  nor  will  it  raise  an  issue  to  determine  that  question.  "(4) 

Sections  126 — 129  refer  to  communications  between  clients  and  their  legal  information 
advisers   alone.    As    regards    documents   governed   by  these  sections,  they  ft^^tSJ^ 
are  absolutely  privileged,  and  the   Court  has  no  power   whatever  to   order  turtles  for 
^odiiction.(5)    There  are  certain  oases,  however  (for  which  the  Act  does  not  IruSgSiSn. 
make  specific  provision,  and  in  which  the  question  of  privilege  generally  arises 
<ni  applications  for  discoverv  or  inspection  before  trial ),  in  which  oommunica- 
titms  made  for  the  purpose  of  litigation  between  third  persona  and  the  adviser,  or 
lUrd  persona  and  the  client  for  the  purpose  of  submission  to  the  adviser,  are 
under  the  discretion  given  by  s.  130  of  the  Civil  Procedure  Code,  which  discre- 
tioii  is  exercised  according  to  the  practice  of  the  Court,(6)  protected  from   dis- 
doenre.  Such  communications  are  only  protected  when  they  have  been  made  in 
contemplation  of  some  litigation,  or  for  the  purpose  of  giving  advice  or  obtain- 
ing evidence  with  reference  to  it.   And  this  protection  is  given  because  the  soli- 
ettor  is  then  preparing  for  the  defence  or  for  bringing  the  action,  and  all  com- 
mimications   he  makes  for  that  purpose  and  the  communications  made  to  him 
(  directly  or  to  the  client  for  transmission  to  him  )  for  the  purpose  of  giving 
him  the  information  are,  in  fact,  the  brief  in  the  action.(7)    The  rule  relating 
to  the  privilege  may  be  summarised  as   follows  : — The   information   may  be 
called  into  existence  or  obtained  either  by  (A)  the  client,  or  (6)  the  solicitor. 

A — (a)  Information  (oral  or  documentary)  from  third  persons  called  into 
eziBtence  by  the  client,  and  given  in  relation  to  an  intended  action  (whether 
si  the  request  of  a  solicitor  or  not,  and  whether  ultimately  laid  before  the  soh- 
cHoT  or  not )  is  privileged,  if  it  has  been  so  called  into  existence  for  the  purpose 
of  submission  to  the  sohoitor,  either  for  the  purpose  of  advice  or  of  enabling  him 
to  prosecute  or   defend  an  action  ;  (8)  e.  g.,  shorthand  notes  of  interviews  held 


(I)  Per  Lord  Brosgham    in  Bcttm  r.  The  Cor-  (7)  Wheelrr  t.  Le  Marehant,  mipra,  «M,   S8S. 

fontio*  of  Liter  poot,  1  M.  A  K.,  88^94.  "You   bave  no  rigbt   to  ne   year  adveruiy's 

(t)  WentmrA  r.  Uofd,  10  Jnr.  N.  S.,  Wl.  brief    Mid  no  right  to  we  the  materiak  for  h!i 

(>)  Cleam  r.  Jonu,  21  L.  J.,  Ex.,  106 ;  lloyd  x.  brief.  "     Per  JaniM,  L.  J.,  in  Andereoa  v.  Ba»k 

Maetgn,  10  M.  k  W..  481,  482 ;  Taj^or,  Er.,  t  020 :  o/  CnhtrnMo,  L.  R.,  2  Cb.  D.,  644 ;  and  me  n-marku 

if  the  cUentanataina  any  injury  from  inch  improper  of   BUokbom,   J.,  in   femur   v.  8.    B.  Ry.Co., 

diaclojure  being  made,  an  action  will  lie  againct  tite  L.  P...  7  Q.  B.,  767. 

solioitan:  Taj/lar  v.  BtatUoto,  3  Bing.  N.  C,  235.  (8)  Tte  SouUumrk  A  VamluU  Water  Company 

(4)  Tayior,  Er.,  |  920,  and  caaea  there  cited.  t.  Qyuck,  I..  R.,  S  Q.  B.  D.,  31S,  followed  in  Bipro 

(5)  FMbm  Yeiltawttnt  t.    Stw  Tarh  Lilt  In-  Dou  v.  Secrtitry  of  State,  II  C.,655(188a) ;     rith- 
mmmmetCo.,  7  Bam.,UR.,  709(1906).  on   yMtdnml  t.  Hew  York  Uft  Ifumnee  Co., 

W  «.  7  BoiK.  U  B.,  709  (1905). 
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between  a  superior  and  subordinate  employ^  of  a  plaintiff  company  or  betveen 
the  chainnan  of  the  same  company  and  an  employ^,  in  order  to  obtain  inform- 
ation on  a  subject  of  expected  litigation  for  submission  to  the  companies'  soli- 
citors were  hdd  to  be  privileged  :  (I)  and  so  also  were  reports  obtained  by  a 
party  from  his  subordinates  for  a  similar  purpo8e.(2)  But  letters  written  by 
one  of  the  defendants,  servants  to  another,  for  the  purpose  of  obtaining  inform- 
ation with  a  view  to  possible  future  litigation  with  the  intention  that,  in  that 
case,  they  should  be  laid  before  a  solicitor  are  not  privileged.  It  is  for  the  party 
claiming  the  privilege  to  show  that  the  documents  were  prepared  for  the  use  of 
his  solicitor ;  that  they  came  into  existence  for  the  purpose  of  being  communi- 
cated to  the  solicitor  with  the  object  of  obtaining  his  advice,  or  of  enabling  him 
to  prosecute  or  defend  an  action,  as  Cotton,  L.  J.,  or  as  Brett,  L.  J.,  says, 
' '  merely  for  the  purpose  of  being  laid  before  the  solicitor  'or  his  advice  or  coii- 
8ideiation."(3)  If  communications  prepared  to  be  laid  before  solicitors  for 
the  purpose  of  taking  their  advice  are  privileged,(4)  it  follows  that,  A  fortiori, 
the  advice  g>ven  with  reference  to  such  communications  must  also  be  privileged, 
and  it  is  immaterial  that  such  communications  pass  from  agent  to  principal, 
or  vice  versa,  before  or  after  they  are  communicated  to  the  sobcitor.  The  same 
rule  must  apply  to  the  advice  of  the  solicitor.(5)  Documents  which  record  the 
steps  taken  by  the  plaintifb  from  time  to  time  in  prosecuting  their  cljdm 
against  the  defendant  are  not  privileged.(6)  {b)  But  information  (  oral  or 
documentary)  obtained  by  the  client  otherwise  than  for  submission  to  the  solicitor 
(e.  g.,  reports  and  communications  made  by  agents  or  servants  in  tbe  ordinary 
course  of  their  duty)  is  not  privileged  eveu  though  litigation  be  anticipated.(7) 
The  nile  has  been  thus  stated  by  Brett,  J.  :  "  Any  report  or  communicataon 
by  an  agent  or  servant  to  his  master  or  principal,  which  is  made  for  the  purpose 
of  assisting  him  to  establish  his  claim  or  defence  in  an  existing  litigation,  is 
privileged,  and  will  not  be  ordered  to  be  produced  :  but  if  the  report  or  com- 
munication is  made  in  the  ordinary  course  of  the  duty  of  the  agent  or  servant, 
whether  before  or  after  the  commencement  of  the  litigation,  it  is  not  privileged, 
and  must  not  be  produced.  The  time  at  which  the  communication  is  made  is 
not  the  material  matter,  nor  whether  it  is  confidential,  nor  whether  it  contains 
facts  or  opinions.  The  question  is  whether  it  is  made  in  the  ordinary  coarse  of 
the  duty  of  the  servant  or  agent,  or  for  the  instruction  of  the  master  or  principal 
as  to  whether  he  should  maintain  or  resist  litigation.  "(8)  Accordingly  an 
answer  to  a  letter  from  a  principal  stating  that  certain  claims  had  been  made 
and  asking  the  agent  for  information  as  to  the  facts  ;  (9)  or  made  to  the  prin- 
cipal to  be  submitted  ' '  in  the  event  of  litigation"  to  the  latter's  solicitor,  have 
been  held  not  to  be  privileged.(lO) 

B — (a)  Information  (  oral  or  documentary  )  from  third  persons  ' '  ^duch 
has  been  called  into  existence  by  the  solicitor  (  or  by  his  direction,  even  though 
obtained  by  the  client )  for  the  purposes  of  litigation — e.  g.,  information  to  be 
embodied  in  proofs  of  witnesses ;  reports  made  by  medical  men  at  the  request 


{!)  SoMlkimrk   v.    Quick,   tnpn.  C.P.,«024;  ITallaw  v.  Je^crwii,  2B.,4«3  (ISTS); 

(2)  I,mim  *  Tilbury  Hy.  Co.  y.  Kirk,  28  Sol.  ««  alao  Coot*  T.  North  Met,  Tram  Co.,  6  T.  I.  K., 

Jonrn.,    688;     ffotlam   v.    Halt,    3    T.    L.R.,  22. 

774.  (8)  WooUey  r.  N.   I.  Ry.  Co.,  sopn  at  pp.  613; 

(i)  Bifro    Dots  v.   Seertlar-i  oj   State,   Bupm;  014. 

auutkwrk  T.  Quick,    supra;  «M    also  Cookt  v.  (»)  Anderxn    v.  Bnuk  of  Colmmbia,  I.   B.,  2 


Aorrt  Met.  Tram  Co.,  f  T.  L.    K.,  22 ;  WeeUng-       Ch.  D.,  644,  fallowed  in  WaUact  v.  Jeffertam,  i 

houM  V.  M.  R.  Co.,  48  L.  T.,  462.  tee  also  Jjimion  (To*  Co.  v.  Ckel»ia,  6  C.  B.  N.  S, 

(4)  RooAwark  v.  Qmek,  »oprs.  411 ;  En(^M  v.  Tottit,  1  Q.  B.  D.,  141. 

(5)  Jtyne   t.    SMMAatOor    (Topal/i,    IG  B.,   7           (10)  CSooter.. VorA  ifet.  TntM  Co.,  aopn;  ITm^- 
(1S90).  imghimte  t.  U.  R.  Co.,  48  L.  T.,  462 ;  IHfm  liem 

(6)  th.  ▼.  Stenlary  of  Slate,  II  C,  6SA  (1885). 

(7)  WooOey    T.    NorA  Loidon  Ry.  Co.,  L.  R., 


Digitized  by 


Google 


[SS.  130,  131.]  PBODtrOTION   OF   OOOUMBNTS.  705   ^ 

of  fche  solicitors  of  Railway  Company,  as  to  the  condition  of  a  person  threatening 
to  sue  the  Company  for  injury  from  a  collision  ;  (1)  and  anonymous  letter  sent 
to  solicitor  and  counsel(2)  with  reference  to,  and  for  the  purpose  of  a  trial,"  are 
privileged. (3)  (p)  But  there  is  no  privilege  in  respect  of  such  information 
"  not  called  into  existence  by  the  sohcitor,  though  obtained  by  him  for  purposes 
of  litigation,  e.g.,  copies  of  letters  written  before  action  by  third  persons  to  the 
client  ;(4)  or  called  into  existence  by  the  solicitor,  though  not  for  the  purposes 
of  litigation — e.g.,  a  report  made  by  a  surveyor  at  the  solicitor's  request  as  to 
the  state  of  a  property  upon  which  the  client  was  about  to  lend  money  ;(5)  or 
as  to  matters  in  respect  of  which  litigation  was  not  at  the  time  contemplated, 
although  it  afterwards  arose.  "(6)    {See  also  preceding  paragraph.) 

l30.     No  witness  who  is  not  a  party  to  a  suit  shall  be  Prodaotion 
compelled  to  produce  his  title-deeds  to  any  property,  or  any  Seeds  of 

■1  ,     •         '   1.  e        I'l^i         11-1  .  wltneBB  not" 

document  in  virtue  of  which  he  holds  any  property  as  a  party, 
pledgee  or  mortgagee,  or  any  document  the  production  of 
which  might  tend  to  criminate  him,  unless  he  has  agreed  in 
writing  to  produce  them  with  the  person  seeking  the  pro- 
duction of  such  deeds  or  some  person  through  whom  he 
claims. 

181.     No  one  shall  be  compelled  to  produce  documents  gi«*j|^jj^ ' 
in  his  possession,  which   any   other  person  would  be  entitled  J^JVj^^oa 
to  refuse  to  produce  if  they  were   in    his  possession,   unless  JSg^***' 
such  last  mentioned  person  consents  to  their  production.  f^^Ad****** 

Principle. — A  rule  of  legal  policy,  founded  in  English  law  upon  a  con- 
sideration of  the  great  inconvenience  and  mischief  to  individuals  which  might, 
and  would,  result  to  them  from  compelling  them  to  disclose  their  titles  by  the 
production  of  their  title-deeds.  (7)  The  object  of  the  privilege,  as  to  not  pro- 
ducing title-deeds,  is  that  the  title  may  not  be  disclosed  and  examined.(8)  The 
ethics  of  the  rule  has  been  said  to  be  questionable.  Nevertheless  in  England  the 
law's  failure  to  protect  titles  adequately  by  registration  and  the  inevitable  risks 
which  were  thereby  created  for  even  bona  fide  titles  furnished  a  sufficient 
explanation  if  not  a  justification.  But  under  a  system  of  compulsory  public 
registration  there  is  in  such  a  privilege  neither  necessity  nor  utility.  Those, 
and  they  are  few,  who  do  not  register  voluntarily  take  the  risk  of  loss,  and  their 
situation  does  not  justify  special  protection.  Those  who  do  register  have  no 
need  of  protection,  for  their  title  in  general  stands  or  falls  by  what  is  publicly 
recorded,  not  by  what  they  privately  po8ses8.(9)  As  to  section  131,  see 
Commentary ;  and  as  to  criminating  documents,  see  Commentary  and  section 
132,  Tpost. 

(1)  WonUey  r.  N.  L.  Hp.  Or.,  »oprB;7r«i»  v.  (3)  Phipson,  Ev.,  3rd  Ed.  177. 

L.  G.  Jf  IK  B.  Co.,  i  Ex.  D.,  437 ;  «nd  iee  WkeeUr  (4)  Cliadmck  v.  Bowman,  16  Q.  B.  U,  881. 

T.    Le  Mardmnt,  tupn;  Proctor  r.  BmUu,  50  L.  (5)  Wkfrltr    y.    Le  MankatU,    supra. 

J.,  Q.  B.,  627 ;  Btuinx  ▼.  WhUt,  1  Q.  B.  D,  *23 ;  («)  irM«iii|>»oii«!  v.     M.  ft.  Co.,  48  1..  T.,  46?; 

MeCorquodaU  v.  Ball,  1  C.  P.  D.,  471.  Pbipmrn,  Ev.,  3id  ed.  177. 

(2)  Re  HoBoHuy,  12P.  D.,  167; but  imonymoua  (7)  Starkie,  Rr.,  Ill;  in  Bent,  Kv.,  )  128;  ttt 
tetter*  neot  bjr  stranger  to  oUuot  are  Dot  priviluged  also  Taylor,  Sv.,  f  14<M. 

($5.),  "  when  a  solicitor  is  employed  on  behalf  (8)  PMp$  v.  Pr*a,  3  B.  A   B.,   441,   per  Erie, 

-of    hi*   client,   the    information  whioh  he  get*  in  .T. 

referenoe  to  the  litigatioo  in  whioh   hi*   dient   is  (9)  Wigmorc,    Et.,    |    2211.     In    the    United 

eoocemed   is  protected.  "  H.  States  there  i*  no  moh  privilege. 

W, IE  45 
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a.  3  {"  boeununt.")  a.  168.  {ProdneHoti  (ff  Doe^mmU.) 

>•  139  (Oroti-tzaminaUon  of  ptrtont  ealltd      a.  165.  Prov.  2  (Powtr  of  Jwdgt  to 

toprodutt  docwiMmt.)  eomptl  production  of  DoeuwumL) 

Act  XIX  of  1SS3    a.  26  ;  Act  X  of  1855,  ».  10 ;  Act  XVIII  of  1891,  «.  S  (Buiker'a  Boob) 
Steph.  Dig.,  Arts.  118,  119 ;  Starkie.  Ev.,  Ill  ;  Best,  Et.,  §  128  ;  Roscoe,  N.P.  Br.,  154-155; 
Taylor  Bv.,  S§  458,  918,  919.  1464  ;  Bray's  Discovery,  313.  203-206  :  Civ.  Pr.  Code,  m.  128, 
130 ;  BsKeman  op.  e«.,  8§  117,  118 ;  Wigmoro,  Bv.,  g  2211. 

OOMMJUNTART. 

ProdMUon  The  rule  enacted  by  these  sections,  in  so  far  as   they  relate  to  witnesses 

not  parties,  and  the  class  of  persons  contemplated  by  section  131,  is  in  general 
accordance  with  that  of  the  EngUsh  law  on  the  same  subject.(l)  The  first  sec- 
tion applies  only  in  the  case  of  a  witness  who  is  not  a  party  to  the  suit  in  which 
he  is  called.  But  where  discovery  is  sought  under  the  provisions  of  the  Civil 
Procedure  Code,  a  witness,  if  a  party,  cannot  be  compelled  to  produce  docn- 
ments  which  he  swears  relate  solely  to  his  own  title  or  case,  and  do  not  in 
any  way  tend  to  prove  or  support  the  title  or  case  of  his  adversary.  Bnt 
the  production  of  other  relevant  and  material  documents  will  oidinaiily  be 
compelled.  (2)  The  privilege  in  the  case  of  a  jiarty  is  not  confined  to  title-deeds. 
"  The  word  '  title '  produces  confusion,  because  in  many  cases  it  is  not  a  question 
of  title  at  all,  and  the  proposition  ought  to  be  that  a  plaintifi  is  not  entitled  to 
see  any  document  that  does  not  tend  to  make  out  his  case."(3)  The  oath  of 
the  witness  is  conclusive  as  to  the  nature  of  the  document.(4)  Quote  whether 
a  party  can  on  an  application  for  discovery  be  compelled  to  answer  interroga- 
tories, or  to  produce  documents  of  a  criminating  character.  In  England  (whei«, 
however,  the  rule  relating  to  criminating  evidence  is  different  from  that  under 
this  Act)  he  would  not  be  so  compelled.(5)  No  protection  is  given  by  this  Act 
a^inst  such  answer  or  production,  which  (section  1)  does  not  apply  to  affida- 
vits, and  the  party  interrogated  is  not  a  voitness  and  is  therefore  not  entitled  to 
the  protection  given  by  this  section.  The  question  must  be  decided  under  sec- 
tion 125  of  the  Civil  Procedure  Code.  It  has  been  said  that  probably  the  qnea- 
tions  may  be  dealt  with  as  if  the  party  interrogated  were  in  the  witness-box,  aid 
that  all  questions  will  be  allowed  which  the  party  interrogated  would  be  bound 
to  answer  if  he  were  a  witness.  (6)  If  this  be  so  the  defendant  would  be  bound 
to  answer.  On  the  other  hand,  it  is  one  of  the  inveterate  principles  of  English 
law,  that  a  party  cannot  be  compelled  to  discover  that  which,  if  answered,  would 
tend  to  subject  him  to  punishment, (7)  and  this  is  so  though  there  is  not  the 
faintest  prospect  of  any  criminal  proceedings  being  taken  against  him.(8)  It 
is  therefore  an  open  question  whether  a  party  interrogat«d  who  is  apparently 
without  the  statutory  protection  given  to  a  witness  should  or  shoiild  not  be 
protected  by  the  application  of  the  general  principles  abovementioned.  Where 
a  witness  is  not  compellable  to  produce  a  deed,  he  cannot  be  compelled  to  answer 
questions  as  to  its  contents,  otherwise  the  protection  would  be  perfectly  iUnsory 


!1)  Taylor,  Ev.,  {  168,  lt!8;  1'i<linin^  v.  A'oyM,  and  1.12,  font ;  Hitt  v.  ComfMI,  1.  R^  IC  C  P. 

1  B.  ft  C,  20.1;   Adanu  v.  IJo^  »  H.  t  N.,  361  ;  222 ;  AiJurkji  v.  Uonui,  2  Q.  B.  D.,  924;   fufar 

}ykUahT  r.  hod,    2  Taunt,  115;  and  ««xt-boolu  r.   Oic«n,  gCh.  I>..(MS;  Wtth  v.  Mmatt,  6  Ei.  I>, 

tiled antt.  108;  liny  no  Discovery,  313.  Aa  to  diaeoT<(y  ia 

(2)  Morru  v.   Edua'da,  D.    R.,    IS  App.    Vm.,  cmoinal  faMtm,  »ef  Makomtd  JacktrM  v.  AkmM 

809,  affirming  Morri*  v.  Edmrdf,    23  Q.  B.  D.,  Mnkomei,  19  C,  1(»  (1887). 


J87  ;  see  BnUon  v.  Corporation  of  IMwpool,  1  M.  («)  O'Kincaly'a  Civ.  Pr.  Codr;  and  an  i 

*  K.,  88.  uf  Ahk-non,  B.,    in  0*orn    v.  Lomdim    Dtet  Ca, 

(3)  Per  Kiodenley,  V.  C,  in   ./«tfaii«  v.  Btuit-  10    Rx..    OM,     702 ;    Lfdl   v.   Kemmmlf,  8  .tft. 
iy,  38  I..  .1.,  Oi.,  400 ;  aee  Btvickt  r.  Omiiam,  7  Q.  Cav,   234. 

B.  D.,4«0;  Jforrw  v.  gdmrd»,  23  Q.  B.  D.,  287.  '7)  Per    B«wvn,  U  J.,    in  grd/m  t.   JMM, 

(4)  iforrw  v.   Xdwardt,  aopra.  P.  U,  1891,  p.  14. 

(6)  Cf.  m.  129,  I3(^  Civ.  Pr.  Code,  «a.  130,  unU,  18)  Odgew  on  UbeJ,  .^80. 
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(v.  post  ).(1)    In  a  case  to  which  section  130  applies,    it  is  entirely  optional  for 
the  witness  to  produce  his  title-deeds  and  to  raise  any  objection  whatever.(2) 
Section  131  extends  to  the  agent  the  same  protection  which  section  130,  or  any 
other  section  of  this  or  any  other  Act,  provides  for  the  piincipel ;  and  so  where 
a  principal  would  be  entitled  to  refuse  production   of  a  document,  it  cannot 
be  compelled  from  his  solicitor,  trustee,  or  mortgagee.(3)     But    in  so  far  as  the 
object  of  the  privilege  is  that  the  title  may  not  be  disclosed  and  examined,  it 
has  been  held  in  England  that  production  may  be  enforced  for  the  purpose  of 
identifieeUion,  which  must  not  extend  to  a  perusal  of  its  contents.(4)    It  has    also 
been  held  that,  unless  it  appears  that  the  title  of  the  person   possessing  the 
document  will  in  some  way  be  affected  by  its  production,  the  rule  will  not  pre- 
vai].(6)    It  would  appear  from  the    terms  of  section  131  that,  though  the 
persons  contemplated  by  that  section  cannot  be  compelled  to  produce  docu- 
ments in  their  possession,  they  w^ill  yet,  if  they  so  choose,  be  permitted  to  do  so  : 
and  therefore,  for  example,  though  a  legal  adviser  holding  a  document  confi- 
dentially for  his  client  may  justify  his  refusal  to  produce  it  under  this  section, 
and  is  forbidden  (  by  section  126  )  to  state  the  contents  of  any  document  with 
which  he  has  b^ome  acquainted  in  the  course,  and  for  the  purpose,   of   his 
professional  employment,    he  wiU  yet   be  permitted  to  produce  the  document 
itself,  if  it  happen  to  be  in  his  possession  and  he  chooses  to  do  so.(6)    The  fact 
that  the  production  of  document  will  expose  the  person  producing  it  to  a  civil 
actum  affords  no  ground  for   protection.(7)    A  witness  not  a  party  need  not 
produce  a  criminating  document,  but  he  must  answer  any  criminating  question, 
save,  it  is  submitted,  any  question  as  to  the  contents  of  any  such  criminating 
document  as,  by  the  provisions  of  section  130,    he  is  not  bound  to  produce.(8) 
As  to  a  witness  who  is  a  party,  v.  arUe.    In   all  cases,  notwithstanding    any 
objection  there  may  be,  the  document  itself  must  be  brought  to  Court  when  the 
Judge  will  decide  as  to  the  validity  of  the  objection.(9)    As  to  the  liability  of  a 
witness  for  damages  in  case  of  failure  to  give  evidence,  or  to  produce  a   docu- 
ment, see  Acts  XIX  of  1863,(10)  and  X  of  1855(11).     A  witness  called   on  his 
aubpoana  duces  tecum,  who  objects  to  the  production  of  documents,  has  no  right 
to  have  the  question  of  his  liability  to  produce  argued  by  his  counsel  retained 
for  that   purpo8e.(12)     A  witness   cannot  withhold  production  of  a  document 
called  for  as  evidence,  on  the  ground  of  any  lien  he  may  have  upon  it  ;(13)  unless 
perhaps  the  party  requiring  the  production  be  himself  the  person  against  whom 
the  claim  of  lien  is  made,(14)  for  in  such  case  the  right  to  use  the  document 


(1)  natit*    V.     Watert,  i    U.  W.,  aOS,    618;  Madras  and    Bombay). 

FtK  T.  Oapfy,  13  Bear.,  4fi7 ;  and  thi*  ootaith-  (12)  Itnttctigt  v.    Egnmont,  2  M.  ft  Rob.,  386 ; 

«tM>ding  <.  132,  poX.  ta  also  Lu  v.  itend,  39  L.  J.,   Eoo.,  fiS,  S6. 

(2)  R.  V.  Mm,  16  A..  88,  100  (ISBS).  (13)  HunUr  v.  UaMty,  10  B.  ft  C,  898 ;  Z^  t. 
(8)  BwKia  V.  Tamer,    16  Q.  B.  D.,  I ;   St«ph.  BarlmB,    1    Ex.,    801  ;    Taylor,    Et.,   J  488,  and 

Dig.,  Art.  119 ;  Taylor,  Ev.,  {}  458,  918.  caM»  there  cited. 

(4)  Pkelpt  V.  Prtu),   3  K.  &  B.,  430;   tte  also  (14)  Th'a issaggegted  in  Bnunngton  v.  Bnutinf 

Volant  V.  Soyir,  13  C.  B.,  231.  (on,  I  Sim.  ft  St.,  4S6,  and  acted  upon  in  Ktmp 

(.-})  Taylor,  Ev.,  {  4  J9 ;  Lee  v.  iltral,  39  L.  J.,  r.  King,  2   M.  ft  Rob.,  437  :  see  also  Hope  t.  I.ii- 

Kec,  63 ;  Ztoe  ▼.  Langion,  12  Q.  K.,  711.  det,  24  L.  J.,  Cb.  683 ;  R«  Cameron's  tie.,  Co.,  26 

(0)   Pidd,  Et.,  603;  Taylor,    Br.,  f{  468,  919;  Beav.,  4 ;  laylor,  Ev.,  f  458;  Bray's  Disoorery, 

R<iaco«v  N.  P.  Et.,  166;  Bibberd  v.  KniglU,  2  Ex.  203—206 ;  Wiipnore,  Ev.,  p.  3001.     But  it  seems 

R.,  1 1 ;  as  to  the  giving  of  seeoDdsrr  evidence  in  to  he  opposed  to  Hunter  v.   Leathlej),  snpra,  in 

-the  caae  of  noo-pradnctioo,  see  note  to  s.  66,  ante.  which  a  broker,  who  had  a  lien  on  a  policy  for  pre- 

(7)  Am  t.  DaU,  3Q.  B.,    600;  Taylcr,  Ev.,  H  minms  advanced,  vras  compiled  to  prodore  it  in 
4ttO,  14S4.  an  action  ag>uniit  the  undenitriter  by  the  assured 

(8)  8.   13^  pott;  Datia  v.  Waters,  sapra.  who    had  created  the  lieu  [Steph.  Dig.,  Art.  118; 

(9)  8.  162;  poO.  see  also  rotder  v.  FoiUer,  29  W.  R.  (Eng.),  80 }. 

(10)  8.   20   (in  Icne  in  Bei^al,  N.W.  P.   and  See  loeteU  v.  Corey,  10  Jnr.  N.  8.,  144,  where  a 
Oadh).  solicitor    was   party  to  the  action,  and    Indian 

(11)  8.     10  ( in  tooe  in  the  PreMcndas  of  Contrwit  Act  ( IX  of  1872  I,  ss.  171,  371.    A«  to 
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evidentiallj  might,  on  the  facts,  practically  annul  the  value  of  the  lien,  and  there 
aeems  no  reason  why  this  shoiild  be  permitted  him.  So  though  a  solicitor, 
having  a  lien  on  a  deed,  may  not  be  bound  to  produce  it  at  the  instance  of  the 
client  against  whom  the  lien  exists,  yet  if  the  client  is  bound  to  produce  it  for 
the  benefit  of  a  third  ferson,  as  e.g.,  under  a  subpoena  duces  tecum,  so  too  is  the 
8olicitor.(l)  A  banker  is  not  compellable  to  produce  his  books  in  legal  pro- 
ceedings to  which  the  bank  is  not  a  party.(2) 

mmumS  °"*  132.  A  witness  shall  not  be  excused  from  answering 
iK^taisoii  any  question  as  to  any  matter  relevant  to  the  matter  in 
SSflSwwm  issue  in  any  suit  or  in  any  civil  or  criminal  proceeding,  upon 
crimiKftte.  ijjjg  ground  that  the  answer  to  such  question  \\i\\  criminate, 
or  may  tend  directly  or  indirectly  to  criminate  such  witness, 
or  that  it  will  expose,  or  tend  directly  or  indirectly  to  ex- 
pose, such  witness  to  a  penalty  or  forfeiture  of  any  kind  : 

Provided  that  no  such  answer,  which  a  witness  shall  be  com- 
pelled to  give,  shall  subject  him  to  any  arrest  or  prosecu- 
tion, or  be  proved  against  him  in  any  criminal  proceeding, 
except  a  prosecution  for  giving  false  evidence  by  such 
answer.  (3) 

Principle.— The  general  rule  is  otherwise  in  EngUnd,  where  (with  certain 
exceptions)  a  witness  need  not  answer  any  question  the  tendency  of  which  is  to 
expose  the  witness,  or  the  wife  or  husband  of  the  witness,  to  any  criminal  charge, 
penalty  or  forfeiture  ;(4)  the  maxim  being  "  Nemo  teneture  teiptum  prodere."(S) 
The  privilege  is  based  on  the  principle  of  encouraging  all  persons  to  come 
forward  with  evidence,  by  protecting  them,  as  far  as  possible,  from  injury  (» 
needless  annoyance  in  consequence  of  so  doing.  (6)  This  privilege  was  repealed 
in  India  by  section  32,  Act  II  of  1855,  which  is  reproduced  in  the  present  section. 
The  state  of  the  law,  while  the  privilege  existed,  tended  in  some  cases  to  bring 
about  a  failure  of  justice,  for  the  allowance  of  the  excuse,  when  the  matter  to 
which  the  question  related,  was  in  the  knowledge  solely  of  the  witness,  deprived 
the  Court  oi  the  information  which  was  essential  to  its  arriving  at  a  right  decision. 
In  order  to  avoid  this  inconvenience,  and  to  obtain  evidence  which  a  witneas 
refused  to  give,  the  witness  was  deprived  of  the  privilege  of  claiming  excuse ; 
but,  while  subjecting  him  to  compulsion,  the  L^pslature,  in  order  to  remove 
any  inducement  to  falsehood,  declared  that  evidence  so  obtained  should  not  be 

right  at   mortgague  to   withhold    production    of  N.   P.    Rv.,    IA6— 168 ;   Phipwn,   Er.,  3rd  hi.. 

mortgage.<leeds  or  titlewlnrds,  see  Beattie  v.  .Ittha  181,  184  ;  Powell,   Kr.,    116 — 123:    8t«|>h.  Dig, 

Dungarn,  R  Bom.  H.  C.  K.,  O.  C.  J.,  162.  Art.  120;  h.  r.  Hoyet,  I  K.  i  S.,  330:  Ei-(wtt 

(1)  Cordery'4    Law    rrUting  to  Solicitors,  2nd  Rei/naUU,  I..  R.,  20  Oh.  !>.,  298  (oath  of  the  wit- 
Ed.,  301 ;    Luih's    Practice,  3fd   Eri.,  336,  33ff;  neasnot  oonoluaire:  cUim  must  be  boni  /m). 
as  to  lien  in  insolvency,  sdntinistration,  and  in  (6)     For  a  criticism  of  this  mte,  src  BentlMa, 
winding  up  proceedings,   tte   Bray's  Discovery,  Rationale  Bk.  IK,  Part  IV.  f'h.  3;  Stephen's Uis- 
V».  tory  of  the  Criminal  Uw,  I.  342,   441.  S3S,  HI, 

(2)  .Act  XVIII  of  1891,  8.  6,  V.  Appendir.  565.  Wisinore,  Er.,  f  2S5I,  and  at  p.  3101  whm 

(3)  See  Hoeitin  Baltsh  r.  R.,  6  C,  AC  1(17  he  deals  with  the  subject  of  jodioial  cant  towards 
<1880),  as  also  see  H.  v.  f>iiniR<,  23.  B.,  213,  crime  and' with  what  •  wit  hns  called  "julare 
220,  (1808),  in  whivli  the  acouae<l  called  as  wit-  tampered  with  inercy." 

nesses  persons  charged  with  him  and  awaiting  a  (6)     Best,  £t.,  {  126,  a  coinpnmiisF  has,  how- 
separate  trial  for  the  same  oCFenoe.  ever,  been  adopted   in  sevml  modern  statutes 

(4)  8ee£.  V.  Oopoiriom,  3M.,279— 282  (1881);  by  coinpeUing  the  disolomire,  bat  iademnayiag 
S«>>t>  Rv.,  B  126—129:  Taylor,  Ev.,  {}  1460—  the  witness  ttom  its  rasolts;  see  Phip«n,  Bv.,' 
14<lH;   Bray    on  Discovery,*;  31 1—340;    Roecoc,       3rd  Ed.,     181.- 
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used  against  him,  exeept  for  the  purpose  in  the  Act  declared.(l)  The  necessity 
under  which  the  privileged  witness  formerly  lay  of  explaining  how  the  answer 
might  criminate  him  amounted  in  some  cases  to  a  virtual  denial  of  the 
privilege.  This  necessity  for  an  enquiry  as  to  how  the  answer  to  a  particular 
question  might  criminate  is  now  avoided.  The  rule  enacted  by  this  section  thus 
secures  the  benefit  of  the  witness' s  answer  to  the  cause  of  justice,  and  the  bene- 
fit of  the  rule,  that  no  one  shall  be  compelled  to  criminate  himself,  to  the  witness 
(claiming  his  privilege),  when  a  criminal  proceeding  is  instituted  against  him. (2) 

I.  130  {CriminaUng  Doeummtt.)  as.  146—148    {CfrimliuUing    QuttUoni  in 

erois-ixamiruUion. ) 

Steph.  Dif;.,  Art.  120:  Taylor,  Et.,  §§1483—1468;  Best,  Ev.,  §§  12e-lS9 ;  Bray  on  Dis- 
oorery,  311—349  ;  Rooooe,  N.  P.  Ev.,  166—168 ;  Powell,  Bv.,  116—123 ;  Cr.  Pr.  Code,  n.  161— 
176;  Stewart  Rapalje's  Law  of  Witnera,  ^  261—269 ;  Wharton,  Et.,  K  633-540 ;  Hageman's 
Privileeed  CommonicationB,  S$  266—271. 

OOMMBNTART. 

This  section  gives  the  Judge  no  option  to  disallow  a  question  as  to  matter  ••  sbaii  not 
relevant  to  the  matter  in  issue.    Section  148  gives  him  an  option  to  compel  *>*  •*•"*■•*'' 
or  excuse  an  answer  to  a  question  as  to  matter  which  is  material  to  the  suit 
only  so  far  as  it  affects  the  ereaU  of  the  witness.(3)    As  to    interrogatories,  see 
notes  to  8.  130,  ante. 

This  section  does  not  in  terms  deal  with  aU  criminatory  questions  which  "ReieTsnt 
may  be  addressed  to  a  witness,  but  only  with  questions  as  to  matters  relevant  J^pSauSlSB. 
to  the  matter  in  issue.  Irrelevant  questions  should  not  be  allowed,  and  it 
may  be  implied  from  the  limitation  in  this  section,  that  a  witness  should  be 
excused  from  answering  questions  tending  to  criminate  as  to  matters  which 
are  irrelevant.  (4)  On  the  very  language  of  the  section  the  witness  can  always 
claim  to  be  excused  on  the  ground  of  the  irrelevancy  of  the  que8tion.(6) 

Though  the  question  does  not  so  expressly  provide,  it  follows,  A  fortiori,  Orlnainate : 
that  a  person  is  not  excused  from  answering  any   question  only  because  the  JJj!J*J§^'''*'^ 
answer  may  establish  or  tend  to  establish,  that  he  owes  a  debt  or  is  otherwise 
liable  to  a  civil  suit,  either  at  the  instance  of  the  Crown  or  of  another  person.(6) 

The  section  makes  a  distinction  between  those  cases,  in  which  a  witness  ••  shall  b* 
vduniarUy  answers  a  question,  and  those  in  which  he  is  compdled  to  answer  ;  ^^Jj^?* 
and  gives  him  a  protection  in  the  latter  of  these  cases  only.  Protection  is 
afforded  only  to  answers  which  a  witness  has  objected  to  give,  or  which  he  has 
asked  to  be  excused  from  giving,  and  which  then  he  has  been  compelled  to 
give,  and  not  to  answers  given  voluntarily.  ' '  As  these  words  stand  they 
presuppose  an  objection  by  the  witness,  which  has  been  overruled  by  the 
Judge,  and  a  constraint  put  upon  the  witness  to  answer  the  particular 
queRtion."  If,  therefore,  the  witness  wishes  to  prevent  his  statement  from 
being  thereafter  used  against  him,  he  must  object  to  reply,  and  only  answer 
on  being  compelled  by  the  Court.(7)    The  answer  so  given,  unless  it  be  false, 

ti)    I'tr  Tumrr, 'C.  J.,     in  B.  v.  Oopal  Aw*,  Kcman  and  Ayyar,  JJ.,    distent;  B.  v.  Oanu 

•spra,  279,  2M>.  <l(i»ii«,  \2  B.,  440  (1W8),  per  ettriam  :  Birdwood, 

(*) />.,  p<T  M.  Ayyw,  J.,  at  pp.    280,287.  J.,  iutnl ;  R.r.  Samiappa,  lift.,  t9,  jar  eiiriam 

(8)  R.  V.  Oopitt  Doat,  3  Mad.,  271,  280.  (1891) ;  Molur  Shtith  v.    H..  21  C,  392  (1893), 

(4)  /b.,  278,  ftr  Tamer,  C.  .1.  jv-  ewiam  :  R.  r.    Moat,  IS  A..  88,   100  (1893) ; 

(6)  lb..  283,  per  loneo,  J.  Haidar  AU  t.  Ahrti  .Via,  3  C.  I..  J.,  106  (1906) ; 

<•)  Bee  4A     Geo.    Ill,  Cap.  47:  Steph.   Dig.,  s.  c,  9  0.  W.  N.,  911,  33  C,  7S«:  IManMin 

Alt.  ISO  and  now ,-  as  to  the  mraning  of  "  ten-  .%rjnr  v.  R.,  31  C,  715  (1904),  at  pp.  720,  721. 

dsnej  to  orimin«tA,"  see    lamb  r.  Mutuler,  10  As  to  the  law  nndrr  section  32,  Act    11  of   I85S, 

Q.  B.  T>4.  Ill,  114.  see  R.  v.  Zamiran,  R.  L.  R.,  Sup.  Vd..  S2I,  524, 

il)     R.r.aotttl  note,  sajiml\9»\),  per  curiam:  626,  S90  (I86A). 
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cannot  be  ground  for  any  subsequent  criminal  proceeding :  apparently  it 
might  be  made  use  of  in  a  subsequent  civil  suit.  The  objection  should  in 
strictness  come  from  the  witness  himself. (1)  Qumre,  however,  whether  the 
Judge  ought  not  (though  he  is  not  bound)  to  advise  the  witness  of  his  right.(2) 

SSnlkPby'^'  Persons    examined    by    Police-officers     investigating    cases    under    the 

Pc^o*-offl-  provisions  of  sections  161,  175,  Criminal  Procedure  Code,  are  not  bound  to 
answer  criminating  questions  put  by  such  officers.(3)  As  to  criminating 
documents,  see  section  130,  ante  ;  and  as  to  the  penalties  for  refusing  to  give 
evidence,  and  for  perjury,  and  the  protection  afforded  to  witnesses  in  respect 
of  what  they  may  say  whilst  under  examination,  see  pp.  721,  et  seq.  post. 

Accompiioa.  138.     An    accomplice    shall    be   a    competent  witness 

against  an  accused  person  ;  and  a  conviction  is  hot  illegal 
merely  because  it  proceeds  upon  the  uncorroborated  testi> 
mony  of  an  accomplice. 

Prlnolple. — The  testimony  of  accomplices  who  are  usually  interested,  and 
nearly  always  infamous  witnesses,  is  admitted  from  necessity,  it  being  often 
impossible,  without  having  recourse  to  such  evidence,  to  bring  the  principal 
ofEenders  to  justice.(4)  But  the  practice  b  to  regard  the  statements  of  such 
persons  as  tainted  because,  from  the  position  occupied  by  them,  their  state- 
ments are  not  entitled  to  the  same  weight  as  the  evidence  of  an  independent 
witness.  (5)  Accomplice  evidence  is  held  untrustworthy  for  three  reasons  :  (a) 
because  an  accomplice  is  likely  to  swear  falsely  in  order  to  shift  the  guilt  from 
himself  ;  {b)  because  an  accomplice  as  a  participator  in  crime,  and  conse- 
quently an  immoral  person,  is  likely  to  disregard  the  sanction  of  an  oath  : 
and  (o)  because  he  gives  his  evidence  under  promise  of  a  pardon,  or  in  the 
expectation  of  an  implied  pardon,  if  he  discloses  all  he  knows  against  those 
with  whom  he  acted  criminally :  and  this  hope  would  lead  him  to  favour  the 
prosecution.  (6)  Therefore,  as  a  general  rule,  confirrnation  of  the  evidence  of 
an  accomplice  is  required  (v.  post) ;  yet  as  it  is  allowed  that  he  is  a  competent 
witness  the  consequence  is  inevitable,  that  if  credit  is  given  to  his  evidence 
it  requires  no  confirmation  from  another  witnes8.(7) 

w.  114.  ILLUST  (6)  {Prttumption  a*  to  aeeompHei  tvidmet.) 

Ttylor,  Et.,  t|  987—971 ;  Best,  Bv.,  {§  170. 171 ;  Foster's  Ciown  Law.  3S2 ;  Roacoe,  O. 
Ev.,  121—127, 12th  Ed.,  113—118 ;  OriminsI  Prooedore  Code,  ss.  3S7— 8W  (Tender  of  Pardon 
to  accomplice),  s.  297  (Charge  to  jury) ;  Stewart  Rapalje's  Law  of  witnesses,  if  S9S— 228  :  Barr 
Jones.  Bt.,  gj  786-788 ;  Wharton's  Criminal  Bt.,  H  488— 44S.    Wigoore,  Bv..  f  SOSS.  M  •««. 

OOMBOINTART. 

AocompUce.  An  accomplice  is  one  concerned  with  another  or  others  in  the  commission 
ofacrime.(8)   The  term  "accomplices"  may  include  all  participet  erimiHu.{9) 

(1)  7'V>na«  V.  AWtot,  1  M.  &  M.,  48  It.  ;  A.  V.  (6)  ler  Soott,  J.,  m  R.  v.  Magan  r.aii,  \*B^ 
Aity,  1  M.  ft  Rob.,  M;  Boi/U  r.  ITimiimr.  10  IIS,  I19(I.0M»;  m«  reniarkii  o{  Pcacnek.  C  ■!.. 
Ex.,  647.  in  Jt.  v.  KlaH  fins,  pout  ■»  p.  lOM  ;  and  A'«inh 

(2)  S«e  rithtr  v.  Ronalds,  13  C.  B.,  762  ;  Pmad  v. /Ktal  Pnund,U  C.,3S»,  iU,  30  {1901). 
Paxlon  T.  DoH^at,  16  Ves., 242 ;  A.  0.  v.  RnMg,  (7)  R.  v.  Joate,  2  Camp..  I»l  ;  H.  v.  £UH 
10  F.X.,  88 ;  /r.  V.  Cofal  Dom,  mpra,  286.  a.  14«.  Atx,  B.  L.  R..  Sop.  Vol.,  F.  K.,  491,  44U  (IMSV 
poH,  rapeoially  refers  to  warcinfi  by  Jwlge.     As  ^  Wigmnrp,  Er.,  {  30M. 

to  the  power  of  the  Judge  tn  question  tb»  n  itneas,  (8)    niiartan  Law  Lexicon.  Mh  EU.    The  r»- 

•ee  It.  V.  Hart  Lakthman,  10  B.,  180  (1886).  operation  in  the  crime  iiiost  be  mU  and  not  mere- 

(3)  Or.  I>.  Oaie,  as.  161,  I7fi.  l.r  appannt.     Wlwitaa,  Or.  Et.,  {  440. 

(4)  Tayior,  Kr..  {  W7.  (»)    Fostw's  Crown  Criet,  .S4l ;  tiun  m  BoK- 
(r>)     A.  V.  /Irpi'a  Bi»wa\  10  C,  970.  97 fi  (884).       lisb  law  it  mclodes  both  princi(«l»  hi  the  lint  awi 
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An  accomplice  is  a  person  who  is  a  guilty  associate  in  crime  or  who  sustains 
such  a  relation  to  the  criminal  act  that  he  can  be  jointly  indicted  with  the 
defendant  (principal).(l)  But  it  is  not  every  participation  in  a  crime  which 
a  party  an  accomplice  in  it,  so  as  to  require  his  testimony  to  be  confirmed  :  much 
depends  on  the  nature  of  the  offence  and  the  extent  of  the  complicity  of  the  wit- 
ness in  it.(2)  It  is  generally  unsafe  to  convict  a  person  on  the  evidence  of  ac- 
complices uiiless  corroborated  in  material  particulars.  But  in  considering  whe- 
ther this  general  maxim  does  or  does  not  apply  to  a  particular  case,  it  is  to  be 
remembered  that  all  persons  coming  technically  within  the  category  of  accom- 
plices cannot  be  treated  as  on  precisely  the  same  footing ;  the  nature  of  the  offence 
and  the  circumstances  under  which  the  accomplices  make  their  statements 
must  always  be  considered.  No  general  rule  on  the  subject  can  be  laid  down.(S) 
Where  a  witness  admits  that  he  was  cognisant  of  the  cnme  as  to  which  he  testi- 
fies, and  took  no  means  to  prevent  or  disclose  it,  his  evidence  must  be  consider- 
ed as  no  better  than  that  of  an  accomplice.  (4)  A  person  who  offers  a  bribe 
to  a  public  officer  is  an  accomplice  in  the  offence  of  taking  an  illegal  gratifies- 
tion.(5)  Where  certain  persons  accompanied  another,  who  was  entrusted  with 
and  carried  the  money  intended  to  be  given  as  a  bribe  to  the  head  constable  in 
the  knowledge  that  it  was  to  be  so  paid  and  in  order  to  witness  and  assist  in 
Huch  payment,  they  were  held  to  be  accomplices.(6)  While  it  is  usually  unsafe  to 
convict  a  public  servant  of  receiving  bribes  on  the  uncorroborated  evidence  of 
persons  who  say  they  have  given  them,  the  question  as  to  the  amount  of  corro- 
boration depends  on  the  circumstances  of  each  ca8e.(7) 

The  mere  presence  of  a  person  on  the  occasion  of  the  giving  of  a  bribe 
and  his  omission  to  promptly  inform  the  authorities  do  not  constitute  him  an 
accomplice,  unless  it  can  be  shown  that  he  somehow  co-operated  in  the  payment 
of  the  bribe,  or  was  instrumental  in  the  negotiations  for  the  payment. (8) 
There  is  nothing  in  the  law,  to  justify  the  broad  proposition  that  the  evidence 
of  witnesses,  who  admit  that  they  were  cognizant  of  a  crime,  that  they  made 
no  attempt  to  prevent  it,  and  that  they  did  not  disclose  its  commission,  should 
only  be  relied  on  to  the  same  extent  as  that  of  accomplices. (9)  A  person  who 
has  helped  the  accused  to  conceal  the  corpse  of  a  person  murdered  or  has  omitted 
to  give  information  of  the  murder  is  not  an  accomplice,  although  he  may  be  guil- 
ty of  an  offence  either  under  s.  201  or  s.  202  of  the  Indian  Penal  Code.(lO)  "An 
accomplice  witness  is  one  who  is  either  being  jointly  tried  for  the  same  offence 
and  makes  admissions  which  may  be  taken  as  evidence  against  a  co-prisoner, 
and  which  make  the  confessing  accused  pro  hoc  vice  a  sort  of  witness,  or  one 
who  has  received  a  conditional  pardon  on  the  understanding  that  he  is  to  tell 

wnow'.  degree*  sod  atx^esaoriog   before  and  sfter  (4)     R,  v.  Ciaiulo  Chandaliiut,  24  W.  K.,  Cr., 

the  fart.     But  la  lodiK  it  wiu  held  that  an  aocrs-  K  (IS75) ;  aee  tthan  Chandrtt  v.  R.,  pan. 

•cry  after  the  fact  (undw  the  law  prior  to  tht  {5}     R.  v.  Ciagan  Dayaram,  14  B.,  SSI  (1800); 

Teoal  Code)  stood  on  a  very  different  footing  from  R.  v.  Magan  Ijtl,  14  B.,  115  (1889) :  R.  v.  MaUnr, 

ao  accomplice.     R.  v.    CkuUerihartr.  Sing,  5  W.  2«  B.,  193  (1901);  «m  nUo  R.  v.  Obhoy  Ciitrn. 

R..    Cr.,    SO    (I8««):    »e«   aldo    Hnyne's    Penal  3    W.    R.,    Or.,    19    (1«J9):    R.   v.     aamiappa. 

Code,  IMC  tv>s.  117,  and  m.   130,   ISA,   147,    212,  15  H.  fl3  (1S91). 

tlfl.  (0)     Ro/oHi  Kant  v.  4«ait  MMUick,  2  ('.  W.  N., 

(1)  /»<rSir8.   SubramaniaAiyyar,  Offg.,C.J.;  672  (!«95). 

Ramammi  OoundtH  v.  R.,    27    M.,    271  (19U3),  (7)     R.  v.  ifoMar,  tf  B.,  103  (1001). 

».  c,  14  Mail.  h.  J.,  226.  (8)     R.  v.  XteorfAnr  Singh,  27  C,  144  (1890),  and 

(2)  R.  V.  ChuUerdiarte  Sing,  B  W.  K.,  Cr.,  59  in  Akhmi  Kumar  v.  Jafat  Chundtr,  27  C,  025 
(1866) ;  Beat,  Kv.,  {  171 ;  R.  v.  Hargram,  5  C.  ft  (1900),  it  was  held  that  a  person  lending  money 
P.,  170;  R.  T.  Jarrit,  2  Moo.  ft  R.,  40;  ff.  v.  jq  onlinary  course  of  biuiiieM  to  pay  an  amount 
Bofftn,  1    B.  ft  S.,  311,  322  ;  w«  first  wpplement-  extorted  was  not  an  acoomplioe. 

ary  iUtulraHon  to  iU.  (6),  a.  114.  (0)     R.  y.  SmUher,  26  H.,  I,  IS  (1002). 

(3)  j».  V.  Jfottnr,  2«B.,  193(1901),  ».c.,  3  "Jom.  (10)  Ramtmii'i  Oeunikn  r.  «.,  27  M.,  271 
U  R.,  6»4;  *.  V.  HanmanI,  8  Bom.  I,.  R.,  143,  (1903),  per  Sir  8.  SubramaniaAiyyar,  Offg.,  <'.  J., 
ISO  "004).  and  Sir  Bhaahyam  Aiyangar,  J. 
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712  ACCOHPLICB8.  [S.  133.] 

ail  be  knows,  and  who  may  at  any  time  be  relegated  to  the  dock  if  he  fails  in  his 
andeTtakiDg.(l)  A  witness  is  none  the  less  an  accomplice,  because  at  the  time 
of  his  giving  evidence  he  has  already  been  convicted  on  his  own  confe8sion.(2) 
Though  a  great  degree  of  disfavour  may  attach  to  a  person  for  the  part  he  has 
acted  as  an  informer,  yet  his  case  is  not  treated  as  that  of  an  accomplioe.(3)  The 
action  of  a  spy  and  informer  in  suggesting  and  initiating  a  criminal  offence  is 
itself  an  offence,  the  act  not  being  excused  or  justilTed  by  any  exception  in  the 
Indian  Penal  Code,  or  by  the  doctrine  which  distinguishes  the  spy  from  the 
accomplice.  But  the  act  of  a  detective  in  supplying  marked  money  for  the 
detection  of  a  crime  cannot  be  treated  as  that  of  an  accomplice.(4)  Where  an 
informer  was  upon  his  own  statement  cognisant  of  the  commission  of  an  offence, 
and  omitted  to  disclose  it  for  six  days,  the  Court  was  not  prepared  to  say  that 
he  was  an  accomplice  ;  but  held  that  Us  testimony  was  not  such  as  to  justify 
a  conviction,  except  where  it  was  corroborated.(5)  ' '  When  the  Judges  speak 
of  the  danger  of  acting  upon  the  uncorroborated  evidence  of  accompUces,  thev 
refer  to  the  evidence  of  accomplices  who  are  admitted  as  evidence  for  the  Crown 
in  the  hope  or  expectation  of  a  pardon.  "(6) 

Kola  la  this  The  rule  in  this  section  and  in  section  114,   illustration  (b),  are  part  of  one 

C^SSura  **  subject,  and  neither  section  is  to  be  ignored  in  the  exercise  of  judicial 
114,  lUostra-  di8cretion,(7)  and  they  coincide  with  the  rule  observed  in  England,(8)  and 
tton(b).  laid  down  in  India  prior  to  the  passing  of  this  Act.(9)  "  On  the  whole,  the 
result  "  of  these  sections  "  appears  to  be  that  the  legislature  has  laid  it  down 
as  a  maxim  or  rule  of  evidence  resting  on  human  experience  that  an  accomplice 
is  unworthy  of  credit  against  an  accused  person,  i.e.,  so  far  as  his  testimony 
implicates  an  accused  person,  unless  he  is  corroborated  in  material  particulars 
in  respect  to  that  person  ;  that  it  is  the  duty  of  the  Court  which  in  any  particular 
case  has  to  deal  with  an  accomplice's  testimony  to  consider  whether  this 
maxim  applies  to  exclude  that  testimony  or  not ;  in  other  words,  to  consider 
whether  the  requisite  corroboration  is  furnished  by  other  evidence  or  facts 
proved  in  the  case,  though  at  the  same  time  the  Court  may  rightly  in 
exceptional  cases,  notwithstanding  the  maxim,  and  in  the  absence  of  this 
corroboration,  give  credit  to  the  accomplice's  testimony  against  the  accused, 
if  it  sees  good  reason  for  doing  so  upon  grounds  other  than,  so  to  speak,  the 
personal  corroboration. "(10)  The  rule  that  an  accomplice  must  be  corroborat- 
ed in  a  material  .particular  is  a  mere  rule  of  general  and  usiial  practice,  th" 
application  of  which  is  for  the  discretion  of  the  Judge  by  whom  the  case  is  tried. 


(1)  Per  Glover,  J.,  in  K.  t.    RanuoHny  Chitr-  supra  at  p.  469. 

Hrbutig,  20  W.  R.,  Cr.,  19  (1873);  m  to  Ktring  (7)    it.   t.  Chagan  Tyayaram,  14  B..   331,  344 

•ridence  uoder  pardon,  ttt  nmwcVt  of    Peacock,  '.1890);  K.  v.  Uekitiiditi  Sahib,  26  M.,  143,  147 

C.  J.,  in  B.  T.  StoAi  hut,  at  p.  468;    xee  K.  v.  (1901);  Itbe  femtion   miut    be  rratl   wHb  illnst. 

Bogtt,  31 1,  322,  mjm :  K.  v.  O'Ha'a,  17  C,  <»42  (6.)  to  «.  114). 

(1890).  (8)     R.   r.   Itama«m%    Pudajnteki,    1    M..  794 

(2)  R.  T.  BatModoy  ChMekerlnUls,  rapra.  (1^78);  R.  v.    Aim  San*,     8  A.,  306  (188«): 

(3)  Taylor,  Ev.,  f  971 ;    Wharton  Or.  Kv.,  {  R.  v.  itfugnM  Aoi,  14  B.,  115  (1889). 

440;  tStewart     Rapslje    op.   cil.,  {228;    A.   t.  (9)    .9m  the  Full    Bench  case   of   R.  v.  eiHhi 

TkxparJ,  28  Hr.w.  8t.  Tr.,  489;  R.   v.  ilMint,  3  Bur  (B.  L.  R.,  Sup.  Vol.,  F.  B.,  4j»,  May.  1866 : 

Cox.  C.  0.,  526 ;  refened  to  and  followed  in  JI.  v.  s.  c,  .5  W.  B.,  Cr.,  80),  in  which  the  law  which  «« 

JarwAamm,  19  U.,  363  (1894) ;  in  which  the  div  the  aubject  of  theae  Mrticoa  ma  (ally  diacoaaed. 

tinction   between  a  spy  and    nn    accomplice   ia  (10)     Per  Phear,  J.,  ia  R.  t.  Siutkii  UmifJmi,  31 

pointed  oat.     Set  alao  R.  t.  Nona  Puna,  Iff  B..  W.  R..  Or.,  69,  70  (|874).     Ser  remaika  in  AUal 

661 :  R.  V.   Shanhir.  Cr.  R.,  91  (Boir.).  21  Thr.  Karim  t.  R.,  1  .Ul.  T.  .1..  110  (1904).  when-  tke 

1888,  cited  in  19  B.,  mpm,  at  p.  368,  Cocrt  wna  unable  to  regard  a  vttneat  aa  an  ac- 

(4)  R.  V.  Jateeharam,  supra,  complicn  of  aiioh  an  exreptiooal  kind  aa  w<wk! 
(6)     lein*  Chandra  r.  R.,  21  C,  328  ( |003) ;  R.  juatify  the  Court  in  diapenaing  with  con&rn^tory 

V.  Chando  Chandalinee,  supra.  evidence.     Cotrohoration  ia  required   nnleaa  the 

(6)     Per  Peacock,  C.  J.,  in  R.  v.  Blaki  Bur,  Court  can  unheaitatingly  beliere  it. 
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Thus  the  role  has  no  application  in  the  case  of  an  accomplice  who  is  merely   a 
yonthful  tool  in  the  hands  of  one  who  stood  to  him  in  loco  jMretUi».(l) 

This  section  in  unmistakeable  terms  lays  it  down  that  a  conviction  is  not 
illegal  merely  because  it  proceeds  upon  the  uncorroborated  testimony  of  an 
accomplice,  and  to  hold  that  corroboration  is  necessary  is  to  refuse  to  give 
effect  to  this  provision.(2)  And  so  a  jury  may,  if  they  please,  act  upon  the  evi- 
dence of  an  accomplice,  even  in  a  capital  case,  without  any  confirmation  of  his 
8tatement.(3)  And  there  may  be  cases  of  an  exceptional  character  in  which 
the  accomplice's  evidence  alone  convinces  a  Judge  of  the  facts  required  to  be 
proved,  and  section  133  would  support  him,  if  he  acted  on  that  conviction  with- 
out the  corroboration  usually  insisted  on.(4)  ' '  Although,  as  a  general  rule,  it 
would  be  most  unsafe  to  convict  an  accused  person  on  the  uncorroborated 
evidence  of  an  accomplice,  such  evidence  must,  like  that  of  any  other  witness, 
be  considered  and  weighed  by  the  Judge,  who,  in  doing  so,  should  not  overlook 
the  position  in  which  the  accomplice  at  the  time  of  giving  his  evidence  may 
stand,  and  the  motives  which  he  may  have  for  stating  what  is  false.  If  the  Judge, 
after  making  due  allowance  for  these  considerations  and  the  probabilities  of 
the  story,  comes  to  the  conclusion  that  the  evidence  of  the  accomplice,  although 
uncorroborated,  is  true,  and  the  evidence,  if  believed,  establishes  the  guilt  of  the 
prisoner,  it  is  his  duty  to  convict.  "(5)  Before  acting  on  the  presumption  men- 
tioned in  section  114,  the  Court  or  jury  is  required  by  the  section  and  the  sequel 
to  the  Illustrations  to  take  into  consideration  certain  facts  with  the  view  to 
ascertain  the  probability  of  the  story  told. (6)  It  is  not  wise  or  feasible  to 
construct  a  fixed  rule  of  law  for  all  cases,  though  constant  attempts  have  been 
and  are  still  made  to  turn  what  was  in  its  origin  and  is  under  the  Act  a 
cautionary  practice  into  a  rule  of  law.  (7) 

On  the  other  hand,  accomplices  are  not  like  ordinary  witnesses  in  respect  Aooomplioe : 
of  credibility,  but  their  evidence  is  tainted  and  should  be  carefully  scrutinized  tmwprOiyof 
before  being  accepted(8)  and    therefore,  the  presumption  that  an  accomplice  " 
is  unworthy  of  credit  unless  corroborated  in  material  particulars,  has  become 
a  rule  of  practice  of  almost  universal    application.(9)     "Neither  section  114. 
illust.  (b),  nor  this  section  are  to  be  ignored  in  the  exercise  of  judicial  discretion. 
The  illust.  (h)  is,  however,   the  rule,  and  when  it   is  departed  from,  the  Court 
should  show  or  it  should  appear  that  the  circumstances  justify  the  exceptional 
treatment  of  the  case.     It  is  not  enough  for  a  Court  to  state  the  rule  jtro  formd 
and   merely  as  a  reason  to  evade  it ;  the  Courts  must  act  up  to  it.     So  long- 
established  a  rule  of  practice  as  that  which  makes  it  prudent,  as  a  general  rule, 
to  require  corroboration  of  accomplices,  cannot  without  great  danger  to  society 
be  ignored  simply  because  sestion  133   declares  that   a  conviction  is  not  illegal 


(1)     Ramalami    Omtitdeii  v.     K.,    27    M.,    27i  i .  u., 

(19U3)  per  Sir  8.  Sabramania  .\y7ar,  Offg.  C.  J.  (6)     R.  v.  Banxfami  Pa'hyachi,  iupra;  as  to 

(i)     Ji.    V,    Ramtmni    Padai/arki,    I    M.,  3fl4  thecbaraoterof  anaooomplice,  oexgoqutl  fo  illiial. 

(I«7f«):  K.  T.  GobarM-in,  9  A.,  528,  SS."!  (ISS7);  (b\  <i.  Ill;  anH  remarks  of  Peacock,  C  .T.,  in  R. 

R.  V.  Koa,  19  W.  R.,  Or.,  48  (1873);  R.  v.   Rom  v.  Elahi  Bur,  468. 

f'arnM,  8  A.,  30C  <1.S«6) ;  R.  v.  .Vatinn  UU,  14  B.,  (7)     Rte  Wigniorc.  Et.,  f  2(WKi. 

lis  (1880) :    R.  T.  ChaJOH   Dayimm,  14  B.,   331  (8)     Rajoni  Katikt   v.     .4<<r>n  Mnnirk,  i  ('.  ^V. 

(IStO).  \..  672  (189.')). 

(3)  B.  V.  Oodai  R<:»h/,  .<>  \V.  R.,Cr..r.  (18<W);  (9)  A.  v.  Uafm  AaU,  aupra;  Be^it,  Rv.,  S  171; 
JI.  V.  Bamatami  Paiayueki,  aopra;  R.  v.  it  »  not  a  role  of  law  but  of  practice  only  ;  R.  v. 
CBmra,  17  C.,M2,  ma  (1800);  R.  v.  Mahima  Amir  XAnn,  9  R.  L.  R.,  36.  S7  (1871);  R.  v. 
rinmJra.  «  P..  U  R.,  App..  lOK,  111  (1871);  R.  fUulAn,  2f.  L.  J..  M.  C,  16;  but  it  u  n  prtu-tice 
V.  irUhetnm,  18  W.  R.,  Cr.,  4C  (1872).  which  draervos  all  the  reverrnw  of  the  liiw :   R.  v. 

(4)  Per  ScoU,  J.,  in  B.  v.  Magan  Utt,  14  K.,  Farlar,  8  C.  Jt  P.,  107.  per  lonl  Abinger.  In  the 
IM^    119    (1889):  R.    V.    Ranuitam''  Padayacki,  tnntter  of  Jojenir'i  Hath  \:  Hnnga  Oaro,  2  C.  W. 

S.,  56   (1897);  Knmala  Pravd  v.  fStal  Pm«irf, 


(5)     B.  r.  0<f>ar<lhai),  P  A.,    528,  554,  jar  Edge.       18  C,  339,  .343  (1901 ). 

Digitized  by  CjOOQIC 


714  ACCOMPLICES.  [s.  133.] 

merely  because  it  proceeds  upon  the  uncorroborated  testimony  of  an 
accomp1ice.*'(l)  The  general  result  therefore  is  that  in  almott  <dl  eiue*  t\it 
presumption  mentioned  in  section  114,  illust.  (b),  should  be  raised  and 
corroboration  in  material  particulars  required.  The  bare  existence  of  a 
principle  is  acknowledged  in  order  to  meet  the  requirements  of  very  excep- 
tional cases,  but  from  the  very  fact  of  the  exceptional  character  of  these  ca8» 
this  principle  is  in  practice  constantly  disapproved  of  and  frequently  violated.(2) 
' '  There  is  no  rule  of  law  or  practice  that  the  self-incriminating  portion  of  the 
evidence  of  an  accomplice  is  unworthy  of  belief  unless  corroborated.  Tht 
credibility  of  a  witness  who  says  that  he  and  another  joined  in  committing 
an  offence  stands  per  se,  so  far  as  his  self-accusation  is  concerned,  on  the  same 
footing  as  that  of  a  witness  who  says  that  he  alone  committed  an  offence,  thou^ 
in  the  latter  instance  there  would  be  a  narrow  basis  for  cross-examination 
to  test  his  own  self-accusation.  If  a  witness  is  an  accomplice,  he  is  an 
accomplice  and  must  own  to  being  an  accomplice  if  he  tells  the  troth.  It  is 
therefore  merely  argtiing  in  a  circle  to  say  that  the  self-incriminating  statement 
of  an  accomplice  requires  corroboration  because  he  is  an  accompUoe.  What 
must  first  be  decided  is,  whether  the  witness  in  question  is  in  truth  an  ac- 
complice or  is  merely  posing  as  an  accomplice.  When  it  is  once  established 
that  he  is  an  accomplice,  then  the  next  practical  question  arises  who  are  the 
other  accomplices,  and  it  is  at  that  stage,  when  his  evidence  implicating  othere 
has  to  be  weighed,  that  there  comes  into  application  the  maxim,  that  it  is 
unsafe  to  convict  upon  the  evidence  of  an  accomplice,  unless  he  is  corroborated 
in  mat«rial  particulars,  both  as  to  the  circumstances  of  the  offence  and  the 
identity  of  the  persons  whom  he  implicates.  "(3) 

Charge  to  The  evidence  of  accomplices  should  not  be  left  to  the  jury  without  such 

Jury.  directions  and  observations  from  the  Judge,  as  the  circumstances  of  the  case 

may  require,  pointing  out  to  them  the  danger  of  trusting  to  such  evidence  when 
it  is  not  corroborated  by  other  evidence.(4)  ■  The  omission  to  do  so  is  an  error 
in  law,(5)  in  the  summing  up  by  the  Judge,  and  is,  on  appeal,(6)  a  ground 
for  setting  aside  the  conviction  when  the  Appellate  Court  thinla  that  the  prisoner 
has  been  prejudiced  by  such  omission,  and  that  there  has  been  a  failure  of 
justice.  (7)    Where  a  Judge  charged  the  jury  that  they  were  not  to  convict  up- 

(I)     Per  JivrJine,  J.,  in  R.  v.  Chagan  Dayaratn,  with  gtest  can  and  ti>  coomder  whether  tbtir  k 

14  n.,  .131,  3-14  (1890) :  »e  also   R.    v.   /«um,  3  any  eorrob<»«ting  evidence :  ff.  v.  Jfo^aa  LaO,  14 

Bom.  H.  r.  R.,  67,  59  C.  C.  (IR67) ;    R.  v.  MoIuk  B.,  115,  119  (1889) :  B.  v.  Slahi  B»x,  nipra.  47*. 

Rin/or,  22  W.  R.,   ','r.,  38   (1874);    fwh'thw  evi-  (6)     R.  T.  Klaki  Btuc,  tmpra :  *.  t. 


dense   of    npprover    alone,    oneorroborated,    wa«  supra ;  R.  T.  Satmb  Jan,    sapni :  R.  v.  Ktutai 

!iiif!<«ient  to  jiwHfy  the  Court  on  calling  apon  the  Sktiik,  «  W.  R.,  Cr.,  17  (1888) ;  fr«  caw*  oiled 

prisoner  for  his  defenoel ;  R.  v.  iMrhmtr.  Ptrthnd,  ante,    passim.     See    per    contra,    R.  t.    CDagtm 

19  W.  R.,  Or.,  43  (1873).  AtJiaraiH,  14  B.,  331,  335  (1890) :   it.  v.  Osaa,  « 

(2>    S"  Remiirki.  in  Roecoc,  Cr.  Rv.,  12th  Ed.,  Bom.  H.  C.  R.,  C.  C,  57  (1868):  R.  v.  StMv,  » 

114,115.  U  J..  M.  0.,  16;  ».  c..  Dear,  r.  r.,  56;   PMUipp's 

(3)  R.  V.  Haumint,  «  Boi.i.  L.  R.,  143,  460  Ev.,  i,  96.  8er  also  s.  297,  Cr.  Pr.  Code  (chMyr 
(1904),  per  Ast-on,  J  to  jury). 

(4)  R.  V.  Eldhi  Bux,  supra:  R.  v.  RaibtnAa-  (6)  Cf.  ».  418,  Cr.  Pr.  Code:  but  sec  B.  t. 
mlh.  3  R.  L.  R.,  F.  B.,  2  note  (1868) ;  CHaga*  Dagaram,  supra,  336,  and  m.  431^—131^ 
R.  V.  Karoo,  6  W.  R.,  Cr.,  44  (1866);  R.  r.  Cr.  Pr.  Code  (cvviuonal  powers) :  as  to  poc«ediiig* 
Mohima  Chandra,  6  B.  T..  R.,  App.,  108(1871):  under  the  Lettrn  Patent,  >ee  A.  t.  0'J7«n.  17  C. 
R.  V.  Narnih-Tan.  8  W.  R.,  O.,  IP  (1867);  R.  y.  642  (1890);  R.  v.  Natroji  AnloiAai,  P  Bom.  H. 
Gun,,,  «  Bom.  H.  C,  C.  C,  57  (1869);  R.  v.  C,  368  (1872) ;  R.  v.  Hwriholt  Chm9ieT,\C^m 
fladhii  Mumhl,  11  W.  R.,  Cr.,  69  (1874):  R.  v.  (1876):  R.  v.  Pitamhat  Jimt,  S  B.,  61  (1876): 
O'Hara,  17  C,  642,  666  (1890):  R.  v.  Ram  R.  v.  Skib  ChnnJtr,  10  C,  M79  (18W1;  R.  t. 
SnruH,  8  A.,  306  (1886) ;  «.  v.  Arumnfam,  12  M.,  PeJtktnjtt  Dintltn,  10  Bom.  H.  C_  7.\  » 
196  (1888) ;  w^  oases  cited  anU,  piusim.     A  Jad«e  (1875). 

who  combines  the  functions    of  .Tndge  and  Jury"  (7)     R.  r.  Klaki  Bmr.  supra:  -/.  also  (>.   Pi» 

id  equally  liound  to  iicnit{ni/.e  :tccomplice  eridenee  Code,  ».  537. 
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on  the  evidence  of  G,  if  satisfied  that  he  was  an  accomplice  and  uncorroborated. 
bat  coupled  the  direction  with  a  strong  expression  of  opinion  that  G  was  not  an 
accomplice  ;  hdd  that  this  constituted  a  misdirection  in  fact,  though  not  in  form, 
calculated  seriously  to  prejudice  the  prisoner's  caBe.(l)  Where  the  only  evi- 
dence of  the  payment  of  a  bill  to  the  accused  apart  from  hearsay  statements 
which  were  not  admissible(2)  consisted  of  the  uncorroborated  evidence  of  an 
accomplice  which  was  further  in  itself  improbable  and  to  some  extent  inconsis- 
tent. With  the  story  of  the  other  accompUces  the  High  Court  set  aside  the  con- 
viction. (3)  It  has  been  recently  held  both  that  the  conviction  of  an  accused  on 
the  uncorroborated  testimony  of  an  accomplice  is  perfectly  legal ;  and  that  a 
direction  to  the  jury  that  it  will  be  their  duty  to  convict  the  accused  if  they 
believed  the  accomplice  and  gave  credit  to  his  evidence  is  a  perfectly  legal 
direction;  and  that  a  direction  to  the  jury  that  the  evidence  of  an  accomplice  is 
not  sufficient  to  find  the  accused  guilty  will  be  a  misdirection(4) ;  as  also  that 
an  accomplice  is  unworthy  of  credit  unless  he  is  corroborated  in  material 
particulars.  Where  there  is  no  such  corroboration  it  will  be  the  duty  of  a 
Judge  to  direct  the  jury  that  there  is  no  sufficient  evidence  before  them  upon 
which  they  will  be  justified  in  finding  an  accused  guilty.  A  Judge  who 
combines  the  functions  of  Judge  and  jury  is  equally  bound  to  scrutinise 
accomplice- evidence  with  great  care  and  to  consider  whether  there  is  any  cor- 
roborating evidence  when  the  main  evidence  is  of  an  accomplice  character.(5) 
Although  it  is  not  usual  for  the  High  Court  to  interfere  in  revision  with  the 
decision  of  the  Lower  Court,  when  it  is  based  on  a  consideration  of  the  evidence, 
yet  where  the  Lower  Courts  have  not  considered  the  evidence  from  the  point 
of  view  that  the  witnesses  were  accomplices  and  where  hearsay  evidence  has 
been  improperly  admitted  in  important  points,  the  Court  will  go  into  the  facts 
of  the  ca8e.(6) 

The  corroboration  must  be  on  a  point  material  to  the  issue  ;  the  testimony  Oorrobont- 
of  the  approver  ought  to  be  corroborated  in  some  material  circumstance,  such  ^^"^ 
circumstance  connecting  and  identifying  the  prisoner  with  the  offence.(7) 
'*  There  is  a  great  diSerence  between  confirmation  of  an  accomplice  as  to  the 
cireuTMtances  of  the  felony  and  those  which  apply  to  the  individuals  charged.  The 
former  only  show  that  the  accomplice  was  present  at  the  commission  of  the  offence, 
but  the  others  show  that  the  prisoner  was  connected  with  it.  This  distinction 
ou^ht  always  to  be  attended  to.  The  confirmation  which  I  always  advise 
Junes  to  require,  is  a  confirmation  of  the  accomplice  in  some  fact  which  goes  to 
fix  the  guilt  on  the  particular  person  charged.(8)  T'le  "corroboration  ought  to 
consist  of  some  circumstance  that  a£Eects  the  identity  of  the  person  tuscused.  A 
man  who  has  been  Ruilty  of  a  crime  himself  will  always  be  able  to  relate  the  facts 


(I)     «.  V.  O'Hara,  17  C.  942  (189«»).  10  C,  970,  »73  (1884) ;  R.  v.  Klahi  Bur,  B.  L.  K., 

(3)  It  wa»  held  in  the  cut-  cited  that  a  iitate-  Sup.  Vol.,  F.  B.,  4fi9  (May  1866) :  ».  v.,  i  W.  R.. 
menl  by  a  witneM  that  he  heard  .4  my  in  the  Or.,  80 :  K.  r.  BaihaMhtt  Xalh,  3  B.  I..  P.,  F. 
•baanee  of  the  acciiseH,  that  he  had  paid  a  Duni  B.,  2  nale  (1868) ;  R.  v.  Ckvllrrdharer  Siny,  6  W. 
oC  money  to  the  Herimeel  aa  a  bribe  wa»  hearaay  R.,  f9  (1896) ;  R.  v.  Mrhttk  Biinm;  10  B.  L.  R., 
•ad  not  admiaaiUe.  4.19  »<Xe  (1878);  R.  v.  Imdad   Khax.    !«  A.,    120, 

(.1)     RajoniKaiHy.Aoa.,    MaWc*,  2  ('.  W,  V.,  13R  (1886);  «.  v.  &i.««  .Vaarfw/,    12  W.  R.,  Cr.. 

•72  (IS96).     In  R.  v.  tMktkmayya  Paniaram,  22  <^<i  (1874) :  R.  v.  /»»<rfei,  5  \\\  R.,  ("r.,  18  (1866)  j 

M.,  491  (1899),  that  acconiplice'K  atatement  wa»  R.  v.  Irmm,  3  Bom.  H.  <\,  57  C.  ':,  (1867)  ;  R.  v. 

not   only   not   corroborated,    bat   waa  dialinctly  O'Hnm,   17  C,  942(1890):  ff.   v.   Hafal  Samlia, 

contradicted  by  the  evidewr  in  thf  caX'.  21  C,    642,     6S7    (1893).     In  R.    \.  MnkiuiUin 

(4)  Ramamm  Ommiat  r.  R.,  14  Mad.  U  .1..  Salub,  2C  M.,  143  (I9UI),  the  evidrnre  of  the 
tiS  (1903);  a.  c,  27  M.,  271,  |>er  Bhashyam  approrer  waa  held  tn  be  oulTv'icntly -orroborated. 
Aiyangar,  .1.  Stewart  Rapalje  op.  i-r/.,   «.    227  :    Wharton.  Cr. 

(6)     li.,  per  Boddani,  .J.  Rv.,  ^  441—442. 

(6)  a.  (8)     R.  T.  WiUca,   7  C.  *  I'.,  272,  per  Aldenwn, 

(7)  R.  r.  Saimb  Jan,  8  W.  R.,  (>.,  19,  20,  28,  B.,  cited  in  R.  t.  Elahi  Bar,  469,  impni :  R.  v. 
26,  26  (1867):  followed  in  R.   t.    Rtiiin  Rmms  .Vt-himUin  Sahih,  2S  .M.,  143,  147  (1901). 
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of  the  case,  and  if  the  confirmation  be  only  on  the  truth  of  that  history,  with- 
out identif3dng  the  persons,  that  is  no  corroboration  at  all."(l)  It  is  an 
established  rule  of  practice  that  the  accomplice  must  be  corroborated  by  inde- 
pendent, evidence  as  to  the  identity  of  every  person  whom  he  impeachee.(2) 
The  accomplice  must  be  corroborated  as  to  all  of  the  persons  afiected  by  his  evi- 
dence. If  he  is  corroborated  in  his  evidence  as  to  one  prisoner,  there  will  still 
be  need  of  corroboration  of  his  testimony  with  respect  to  the  other  prisoners.  (3) 
But "  it  is  sufficient,  if  the  evidence  is  confirmatory  of  some  of  the  leading  circMm- 
stances  of  the  story  of  the  approver  as  against  the  particular  prisoner,  so  that  the 
Court  may  be  able  to  presiune  that  he  has  told  the  truth  as  to  the  rest.  The 
true  rule  on  the  subject  of  the  corroboration  of  the  evidence  of  approvers  pro- 
bably is  that,  if  the  Court  is  satisfied  that  the  witness  is  speaking  the  truth  in  some 
material  part  of  his  testimony,  in  which  it  is  seen  that  he  is  confirmed  by  un- 
impeachable evidence,  there  may  be  a  just  ground  for  believing  that  he  also 
speaks  truth  in  other  parts  as  to  which  there  may  be  no  confirmation. "(4)  It  is 
not  necessary  that  an  accomplice  should  be  corroborated  in  every  material 
particular,  because  if  such  evidence  could  be  found,  it  would  be  unnecessary  to 
call  the  accomplice ;  but  he  must  be  confirmed  in  such  and  so  many  material 
points  as  to  satisfy  the  Court  or  jury  of  the  truth  of  his  8tory.(6)  ' '  Not  only  as 
to  persons  spoken  of  by  an  accomplice,  must  there  be  corroborative  evidence, 
but,  which  is  more  important  still,  as  to  the  corpus  delicti  there  must  be  some 
pritnd  facie  evidence  pointing  the  same  way  to  make  the  evidence  of  an 
accomplice  satisfactory.  "(6)  The  corroboration  must  be  independent  of  the 
accomplice  or  of  a  co-confessing  prisoner.(7)  The  evidence  of  one  accomplice 
does  not  corroborate  the  evidence  of  another  :  but  the  evidence  of  either  requires 
corroboration  before  it  can  be  acted  upon.(8)  The  evidence  of  two  or  more 
accomplices  requires  conrfimation  equally  with  the  testimony  of  one.(9)  There 
may  be  circumstances,  such  as  where  previous  concert  by  the  informers  is  highly 
improbable,  in  which  the  agreement  in  their  stories  together  with  corrobora- 
tion which  is  afforded  by  the  circumstances  that  their  stories  cannot  have  been 
arranged  between  them  beforehand  must  be  taken  into  account.(lO)  Previous 
statements  made  by  the  accomplice  himself,  though  consistent  with  the  evidence 
given  by  him  at  the  trial,  are  insufficient  corroboration.  His  statement 
whether  made  at  trial  or  before  the  trial,  and  in  whatever  shape  it  comes  be- 
fore the  Court,  is  still  only  the  statement  of  an  accomplice,  and  does  not  at  all 
improve  in  value  by  repetition.(Il)  Nor  can  the  confession  of  one  of  the  pri- 
soners be  used  to  corrobo^'ate  the  evidence  of  an  accomplice  against  the  others 
because  such  a  confession  cannot  be  put  on  a  higher  footing  than  the  evidence 


(1)  K.  V.  furUr,  8  C.  *  P.,    106,  cit*d  ia  If.  v.  (6)     *,  t.  Chattir  Purtholam,  I  B.,  476^  aolc. 
Khhi  Bt^x,   46.%  ttipra ;    Rorooe,  Cr.   Ev.,   124  ;  (7)     AMnl   Karim   r.    It.,  1    AIL  I-  J.,   110 
Mid  see  R.  v.  WiiNw,  25  h.  J.  .M.  C,  19  per  Cresw-  (IflOl). 

well,  J. :— '  °Yoii  mny  take  it  for  granted  that  the  (8)     H.  v.  i/ulapn  '<in  U  Bom.  H.  C,  IH^  ItB  . 

ac<:oinplice  wao  at  the  rommittal  of  the    offence,  (1874);  but  «er    MCODd  iUlutrntkn  appended  t« 

and  may  be  corroborated  a<  to  the  factx;    but  illniit.  (i),  a.  114,  nnd  remarks   thereon  in  £.  t. 

that  ha«  no  tendency  to  show  that  the    partjes  Sadkv   ilandul,  21    W.    R.,   09,   71   (ISM);  and 

accnvjd  were  there."     Pee  also  B.  v.  Sum -Sljroii,  n>n.arks  of  Peacock,  C.  J.,  in  B.  x.  £U>  Bmi, 

9  A.,  306,  310  (I88n).  468,  wpra  ;  nnd  see  «.  v.  -Chagim  Dapamm,  14 

(2)  R.  V.  Kriehnabhol,  10  K,  318  (1886);  B.  B.,  331,  339,  340(1890):  B.  r.  Okfitterftarrt  ftaf, 
V.  BmMh  Nanku,  1  B.,  475  (1876) ;  R.  v.  .Wofajw  5  \V.  R.,  60  (1886). 

bin,    11    Pom.    H.    C,    l«6    (1874);  «.  v.  ftim  (9)     B.  v.  Dimritt,  6  W.  R.,  Or.,  18  (1806);  «. 

Saran,  8  A.,  306  (18S5),  and  caafs  cited,  antf.  v.  Koatu,  5  C,  *  P.,  320  ;  fl.    t.  Rdw,  Strmo,  8  .K., 

(3)  Abdul  Karim  x.  R.,  I  All.  L.  J.,  110  (1901).  306  (18S5) ;  R.  v.  Elalu   Rmx,    supra,  4AR,  but  it 

(4)  B.  v.    Kala  ffaiwj,    II    W.    R.,    Cr.,    21  preceding  Nnte. 

(1669),  per  Xorinan,  .T.  (10)    R.  v.  Xingappa,  2  Bom.  K  R..  CIO  (1100), 

(5)  R.  V.  Oathgher,  15  Cox,  0.  0.,  291  ;  R.  v.  (11)  R.r.  Mabfa  hi*Kapa»a,  U  Bom.  H.  C, 
Banurd,  1  C.  k  P.,  ,S8;  B.  v.  Boyrs,  1  B.  *  S.,  196  (1874);  R.v.Bejii»Bi4nm>,lO  a,  971  (1884); 
31 1.  320.  and  tee  note  U>  s.  157,  pott. 
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of  an  accomplice  (which  itself  requires  corroboration),  and  is  moreover  not 
given  on  oath  or  subject  to  the  test  of  cross-examination,  and  is  guaranteed  by 
nothing  except  the  peril  into  which  it  brings  the  speaker  and  which  it  is  gene- 
rally fashioned  to  lessen.  Tainted  evidence  is  not  made  better  by  being  corro- 
borated by  other  tainted  evidonce.(l)  Where  several  persons  are  indicted  and 
the  evidence  of  the  accomplice  is  confirmed  as  to  some  only  and  not  as  to  others, 
the  Court  ought  (and  in  trial  by  jury  the  latter  ought  to  be  advised)  to  acquit 
those  against  whom  there  is  no  corroboration. (2) 

The  extent  of  corroboration  will  depend  much  upon  the  nature  of  the  crime, 
and  the  degree  of  moral  guilt  attached  to  its  commission  :  and  if  the  offence  be 
one  of  a  purely  legal  character  or  if  it  imply  no  great  moral  delinquency,  the 
parties  concerned,  though  in  the  eye  of  the  law  criminal,  will  not  be  consi- 
dered such  accomplices  as  to  render  necessary  any  confirmation  of  their  evi- 
dence.(3)  The  application  of  the  rule  is  for  the  discretion  of  the  Judge  by 
whom  the  case  is  tried  :  and  in  the  application  of  the  rule  much  depends  on  the 
nature  of  the  ofEence,  and  the  extent  of  the  complicity  of  the  witness  in  it.  (4) 
Ordinarily  speaking  the  evidence  of  an  accomplice  should  be  corroborated  in 
material  particulars.  At  the  same  time  the  amount  of  criminality  is  a  matter  for 
consideration  ;  when  a  person  is  only  an  accomplice  by  implication  or  in  a  secon- 
dary sense  his  evidence  does  not  require  the  same  amount  of  corroboration  as  that 
of  the  person  who  is  an  actual  participator  with  the  principal  offender.  In 
dealing  with  the  question  what  amount  of  corroboration  is  required  in  the  case 
of  testimony  given  by  an  accomplice,  the  Courts  must  exercise  careful  discrimina- 
tion and  look  at  the  surrounding  circumstances  in  order  to  arrive  at  a  con- 
clusion whether  the  fact  deposed  to  by  the  person  alleged  to  be  an  accomplice, 
are  borne  out  by  these  circumstances,  or  whether  the  circumstances  are  of  such 
a  nature,  that  the  evidence  purporting  to  be  given  by  the  alleged  accomplice 
should  be  supported  in  essential  and  material  particulars  by  evidence  aliunde  as 
to  the  facts  deposed  to  by  that  accomplice.(5) 

184.     No  particular  number  of  witnesses   shall  in  any  Mttmber  of 
case  be  required  for  the  proof  of  any  fact,  witnwMwa. 

Principle. — This  section  deab  with  the  question  of  the  quantity  of  legiti- 
mate evidence  required  for  judicial  decision.  Capes  now  and  then,  though 
seldom  occur,  in  which  injustice  is  done  by  giving  credence  to  the  story  of  a 
single  witness.  On  the  other  hand,  however,  as  the  requiring  a  plurality  of 
witnesses,  clearly  imposes  an  obstacle  to  the  administration  of  justice,  specially 
where  the  act  to  be  proved  is  of  a  casual  nature  ;  above  all,  where,  being  in  viola- 
tion of  law,  as  much  clandestinity  as  possible  would  be  observed, — it  ought  not 
to  be  required  without  strong  and  just  reason.(6) 

•    (1)    S.    T.    Mttlapa     hin,     U    Com.     H.    C,  R.    v.   ATaii   Bur,    467,     rupra,   rollowing   R.    v. 

196(1871);  A.  ▼.    Bepin    Biswat,    IOC!.,  9?0  StubbttM^tA. 

(1884);  R.  V.  Baijoo  ChowiMry,    25  W.  R.,   Cr.,  (3)    R.    v.    Boyo,  I    H.   &  S.,  311,  320,  322; 

43  (187«);    «.  V.  KTMnatJtal.  10  B..  3IB  (1886) ;  Taylor,  Ev.,  §   fl«8,  and  cases    there  littvl  :  ^i 

B.  r.  Jafftr  AH,    10.  W.  R.,  Cr.,  67  (1873) ;  S.  v.  first  BappleuieoUry  illustration   to  illust.  (*),  s. 

Budku  Kanhi,  I    B.,   47fi  (I87t) ;   R  v    UMnn  114. 

B;»(>,  19  W.   R.,Cr.,   88(1873);    Jf.    v.    JfoAon  (4)    S.  v.  Boy«,  supra. 

LaU,  4  A.,  46   (1881) ;  R.  v.  Sadku  Mundul,  21  (6)    Kamata  I'raMii r.  Sital  rmma,  28  (.,  3.39 

W.  R..  Or.,  68(1874):    R.  v.    Ram   Samn,  S  A.,  (1901);  t.c,  6C.  VV.  N.,  ."ill. 

306  (188(1).  (6)    Beat,  Ev.,  S§    ,'>n7,  .598  :  xh  to  the  merits 

(2)    K,  V.  WelU,yi.  St.  H.,  .326;  B.    v.  Uorrh,  and  demerits  of  the  '  uniw  nvUtt"  rulx,  nee  ib., 

7  C.  *  P.,  270 ;  and  see    B.    v.    SiMbbt,  roprs ;  {  398,  and  generally  }J  596—822,  65—70  pamm  ; 

remwiu  of  Jerria,  C,   J.,  Roacoe,  Vr.  Ev.,  12th  see    Kulum    Uu-idul   y.    BlMwanipromJ,  22  W. 

Ed.,  lis,  116;  «.  T.  ifamSanin,  8  A.,  306,  312,  ?..,  Cr.,  12   (1874),    Taylor,    Ev.,    J{   952—966; 

»«5) ;  R.  V.  Imam,    3  Bom.  H.  C,  57  (1867) ;  Starkie,    Ev.,     827  ;     ««    also   reinarka    of    Sir 
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a.  133  {Aceomplii>.)  as.  68—71  [AUnlinn  vtUnm$.) 

8.  3  ("  Proof)  s.  3  ('•  Fact.") 

Wharton,  Bv.,  §  414,  ft  Cr.  Bv.,  §  386  al  tq.;  Best,  Bv..  S§  5e6-e-22  ;  Taylor.  Kt.,  $< 
952-966;  Indian  Penal  Code,  Cb.  XI  (Fatu  Evidaust);  Ch.  VI,  ib.  (Offences  agaumt  tbe 
State  analogous  to  "  treason  "),  Starkie,  Br.,  827 ;  Cr.  Pr.  Code.  Ch.  XXXVI  (Maintenanoe) ; 
Stewart  KaiJalje's  Law  of  Witnesses,  §  326. 

OOMMBNTART. 

evidence  "'  Section  28  of  the  repealed  Act  II  of   1855,  which  Wiis  more  directly  *nd  in 

terms  in  accord  with  the  present  English  law  on  the  subject  than  the  present  uec- 
tion,  was  as  follows  : — "  Except  in  cases  of  treason  the  direct  evidence  of  one  wit- 
ness, who  is  entitled  to  full  credit,  shall  be  sufficient  for  proof  of  any  fact  in  any 
such  Court  or  before  any  such  person.  But  this  provision  shall  not  affect  any 
rule  or  practice  of  any  Court  that  requires  corroborative  evidence  in  support 
of  the  testimony  of  an  accomplice  (v.  ante  section  133),  or  of  a  single  witness, 
in  the  case  of  perjury.' '  The  effect  of  the  present  section  i«  that  in  ang  eate 
the  testimony  of  a  single  witness  (if  believed  by  the  Court  or  lury)  is  sufficient 
for  the  proof  of  any  fact.  Thus  a  conviction  upon  the  stat«ment  of  a  complain- 
ant alone  is  lawful.(l)  The  evidence  of  one  witness,  if  believed,  is  sufficient  ac- 
cording to  the  law  of  this  country  to  establish  any  fact  to  which  the  witness 
speaks  directly.(2)  A  Magistrate  is  fully  justified  in  belie\'ing  one  witness  in 
preference  to  three  others,  if  he  sees  reason  to  do  so,  and  it  is  not  legally  neces- 
sary that  he  should  detail  his  reasons.(3)  The  Act  contains  no  provision  corres- 
ponding to  the  English  rale  requiring  conoboration  in  breach  of  promise  of  mar- 
riage(4)  and  affiliation  case8,(5)  or  in  claims  on  the  estates  of  deceased  per8ong,(6) 
or  in  prosecutions  for  perjury.(l)  In  regard  to  the  giving  of  false  evidence 
it  was  held  by  the  Full  Bench  of  the  Calcutta  High  Court  (foUowing  the  Englisb 
rale)  under  section  28  of  Act  II  of  1855,  that  a  person  cannot  be  convicted  of 
giving  false  evidence  upon  the  uncorroborated  evidence  of  a  single  witne8S.(8) 
Though  the  present  Act  does  not  in  terms  require  corroboration  in  any  of  the 
abovementioned  cases,(9)  leaving  the  Judge  unlettered  to  determine  in  eacli 
case  whether  the  evidence  is  sufficient ;  yet  it  is  conceived  that  the  Courts  will, 
in  coming  to  such  a  determination,  follow  as  a  general   nile,  but   with  such 

Lawrence    Peel   in  K.  r.   Heiqer,  fosA  ;  Wharton,  upon  hi  India ;   I('e66  v.  SmaUicooi,  Ual.  Hi^  U^ 

Br.,  1 414.  Sait  N'o.  810  of  1S9G,  heaid  4^7  Feb.  I<t98. 

(1)  Kvlvm  Munanl  v.  Bhnvmni  Pmmd,  22  W.  (7)  Taylor,  Kv.,  H  !W0— 963;  two  vitrnno 
B.,  Cr.,  32  (1S74).  err  also  required  in  Rngliiih  law  in  cortain  tTBaMSt; 

(2)  Baja  Protonnn  r.  Bomonte  Doiitee,  10  W.  ib.,  §4  952 — B58 ;  oorrobocation  is  also  reqairsl 
R.,  2.%  (184S).  in  certain  cases  under  the  Criminal  Law  Ameod- 

(3)  Oohitid  Suain  v.  .Yaratn  RwH,  24  W.  R.,  nient  Act,  1886,  s.  4,  and  the  Prevcntioa  of 
Or.,  18  (187&);  '  ■  poHJerantur  tttUt  turn  nume-  Omelty  toChildrpn's  Act,  I8S9,  3.8.  3tf  Stewart 
ranlur,"  du  Best,  Et.,  s.  896.  Rapalje'a  op.  ell.,  f  225 ;  Whartoo,  Cr.  Kt.,  |  J»6 

(4)  32  and  3.1  Vic,  c.  68,  ».  2  ;   Wiedtmann  v.  el  Mq. 

WalpiU,  2  Q.  D.,  «S4.  (8)     K.  v.  Uldn>.d  Kotmk,  B.   L  R.,   Safk, 

(.•>)    8*9  Vic,  c  10,  ».  6  ;    35  &  36  Vic,  c  93  Vol.,  F.  B.,  417    (Feb.  1866);  «.  c  6  W.  R.,  ft., 

».  4 ;  Taylor  Er.,  $  964  ;  Col(  v.  Manning,  2  Q.  B.  23.     See  rO«n  K.  v.  Rithone    (lioteiey,  6  W.  R. 

I).,  «1I ;  fyiwrtnce  v.  Ingmire,  20  U  T.,  Rep.,  N.  Cr.,  98  (1««6)  ;  B.  v.     JJom,  6  Mad.  H.  C.  3« 

S„  391 :  e/.  Cr.   Pr.  Code,    Ch.  XXXVI  (of  the  (1871);    [kind  or  amount  of  oonlinnatfflr  proof 

maintenanoe  of  wives  and  children) :  the  eridence  required]. 

of  the  mother  must  be  corroborated  in    some  (9)    The  law  of  Enfdand,  as  to  the    nil I'siilj 

material  particnlar.  of  calling  at  least  two  witnesses  to   mppcrt  so 

(•)     Finch  V.  Finrk,  23  Ch.  I).,  267  ;  Ureei/    v.  assignment  of  perjury,  is  not  law  in  Imlia :   fir 

fimilli,  15  Ch.  D.,  SB.'i;  In  re  OaneU,  31    Ch.   D.  Dnthoit,  J.,  in  «.  v.  fl*«te<,  7  A.,  41,  50  (I8SJ); 

1 ;    Hill   V.    tt'ill»>n,   L.    K.,   8  Ch.,  888 ;  In  re  but  in  England  thoofih  cocroboratioo  is  ceqaind, 

Hodjmn,  31   Oh.    D.,     1«3;    Steph'.     Dig.,    .4rt.  it  is  not  precisely  accurate  to  say   that  the  coio- 

121  .A.,  Taylor,  Lt.,  i  965 ;  Willisins  on  Execiiton,  horatiTe  cinsumstancM   most  be    tantaoKmat  •• 

•tb  Ed.,  ISJW,  1902,  19CS :  the  rule  h«8  been  acted  another  witness :  Taylor,  Er.,  {  9S9. 
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modifications  a«.  the  law  may  here  require  (1)  the  piactice  in  England,  where  it  is 
not  thought  safe  in  such  cases  to  accept  the  testimony  of  a  single  witness  with- 
out some  corroboration.(2)  "The  rule"  (necessity  of  more  tlwin  oath  against. 
oath  on  an  indictment  for  perjuryy  "  cannot  be  defended  as  »  rule  founded  in 
aD  casts  oi-.  reason,  for  it  is  easy  to  conceive  casps,  where  the  cn;dit  due  to  one 
person  is  so  far  beyond  that  which  is  due  to  another,  as  to  leave  no  ground  for 
reasonable  do»ibt  in  acting  on  the  testimony  of  a  single  witness,  though  di- 
rectly in  conflict  with  that  of  another.  But  though  the  rule  be  unwise  as  an  in- 
flexible rule  of  law,  the  principle,  on  which  it  rests,  is  of  great  value  m  the  diffi- 
cult task  of  weighing  evidence.  "(3)  Wliere  direct  testimony  is  opposed  by 
conflicting  evidence,  or  by  ordinary  experience,  or  by  the  probability  supplied 
by  the  circumctances  of  the  case,  the  consideration  of  the  number  of  witnesses 
becomes  most  mateiial.(4) 


( I )  Thua  the  law  in  Tndis,  as  to  contnidiotor; 
tUtfinents  is  not  the  same  as  in  England ;  Taylor, 
Bt..  }  962  :  Field,  Ev.,  614,  615.  It  has  been 
»rf<f  by  two  Full  Bemihea  of  the  Oalcntta  High 
Court,  that  where  no  evidence  for  the  proeeciition 
is  oltrred  corroboratlTe  of  cither  atatement,  and 
the  giring  intentionally  of  false  evidence  u  charged 
en  two  contradictory  depoaitiona  made,  the  one 
before  the  committing  Magistrate,  and  the  other 
belorr  the  Seaaions  Judge,  a  6nding  in  the  alter- 
native !»  BuflScient  to  maint»ai  n  oonviotioo:  *. 
V.  Zamimn,  B.  L.  E..  F.  B.,  621  (1866);  s.c-.  0 
W.  R.,  Cr.,  65;«.    v.    Mahomt<i  HnomayooH,   13 

B.  U  R..  F.  ».,  324  (1874) ;  e.  r.,  21  W.  B.,  Cr., 
72 ;  HMMlak  v.  R.,  10  C,  9»7  (1884) ;  Satkn 
fUttikh  V.  «.,  10  C.,  405  (1884),  followed  l>y  the 
Xadraa  High  Court,  in  S.  v.  Palang  ChtUa,  * 
Mad.  H.  C.  B.,  61  (1868),  R.  v.  »«,    6  Mad.  H. 

C.  R.,  342  (1871);  and  .Mlahabad  High  Court  in 


R.  V.  OhHht,  7  A.,  41  (1884)  [.over-ruling  8. 
V.  .V»o.  4K,  5  A.,  17  (1882)1;  »•  ▼■  MalahtMl,  16 
A.,  392  (1893);  and  Me  R.  v.  Khrm,  22  A.,  II.'' 
(1899),  Bombay  fligU  f "oiirt ;  see  R.  v.  Ramji 
Saiabamo,  10  B.,  124  (ISS".);  R.  v.  BlMma,  11 
B.,702  (1886):  ».  v.  Mugafa  bin,  18  B.,  377 
(18U3).  «M  also  Field**  Er.,  614— 614.  ,8es  also 
provisions  in  In.lia  rnlntive  to  the  neoemity 
for  Binetion  for  |>roeecution  ;  h  105,  Or.  Fr.  Code. 

(2)  V.  Field,  Rv.,  617;  Whitley  Stofcea,  923  j 
R.  v.  Bal  Oangadhar,  6  Bom.  L.  R.,  324  (1904) 
[perjiiri'].,  ».  o.,  28  B.,  479. 

(3)  Per  Sit  l^awrence  Peel,  0.  J.,  in  his  charge 
to  the  jury  in  R.  v.  HtHger  (18«2) ;  see  remarka 
in  Best,  Ev.,  55  606,  608 ;  and  s.  IM,  Cr.  Pr.  Code 
which  provides  in  India,  a  safeguard  in  the  nocos- 
•ity  of  obtaining  a  sanction  to  prosecute. 

(4)  Storki?,  Ev..  828,  uited  and  ndopted  in  U.  v. 
IleijtT,  snpraat  p.  13:  »«  also  Field,  Rr.,  p.  461. 
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CHAPTER  X. 

Of  the  EXAM1NA.T10N  OF  Witnesses. 

As  the  last  Chapter  dealt  with  the  competency  and  competlability  ol  witneatiet. 
the  present  deab  with  the  examituUion  in  Court  of  such  witnesses  as  are  rende^ 
ed  by  the  provisions  of  the  List  Chapter  competent  and  compellable  to  give 
evidence.  This  Chapter  consists  of  a  reduction  to  express  propositions  of  rules 
as  to  the  examination  of  witnesses  which  are  well  established  and  understood  in 
EngUsh  law,  the  only  provision  which  requires  special  notice  being  that  con- 
tained in  section  165,  giving  to  the  Judge  power  to  put  questions  or  to  order 
the  production  of  document8.(I)  The  sections  of  this  Chapter  assume  that  the 
witness  is  already  before  the  Court.  Process  to  compel  attendance  of  wit- 
nesses or  production  of  documents  is  provided  by  the  Procedure  .  Code.  A 
short  note  is,  however,  here  given  witFi  reference  to  th<s  process  and  other 
kindred  matters  relating  to  witnesses.    . 

5f*I?Soi?£nn  "^^^^  ^^*5'  °^  Citizens  to  appear  and  testify  to  such  facts  within  their  know- 
»iid  yvodao-  ledge  as  may  be  necessary  to  the  due  administration  of  justice  is  one  which  has 
Uonof  docn-  ^^^^  recognised  and  enforced  by  the  common  law  from  an  early  period.(2)  The 
right  to  compel  the  attendance  of  witnesses  was  an  incident  to  the  jnrisdictitHi 
of  the  common  law  Courts,  and  statutes  have  extended  the  pow<er  to  other 
officers,  such  as  arbitr&tors.  Every  Court  having  power  definitely  to  hear  and 
determine  any  suit,  h-s,  by  the  common  law,  inherent  power  to  call  for  all  ade- 
quate proofs  of  the  facts  in  controversy  and  to  that  end  to  summon  and  com- 
pel the  attendance  of  witnesses  before  it.(3)  By  an  early  English  statnt* 
witnesses  were  entitled  to  their  "  reasonable  costs  and  charges."(4)  The  wil- 
ful neglect  to  attend  or  to  testify  after  proper  and  reasonable  ser\ice  of  the  sub- 
pcena(5)  and,  in  oiri!  cases,  after  payment  or  tender  of  the  witness's  fee{6)  <a 
waiver  of  payment,(7)  is  a  contempt  of  Court.(8)  IMien  it  is  necessary  not 
only  to  secure  the  oral  testimony  of  the  witness,  but  also  the  production  of 
documents  in  his  possession,  the  subpoena  contuins  in  addition  to  the  ordinary 
command  to  appear  a  requirement  that  the  witness  brings  with  him  such  docn- 
ment  or  documents  designating  the  same.  Such  a  subpoiua  is  called  a  tvbjKma 
duces  (ecum.(9)  It  is  an  order  of  compulsory  oblieation  which  the  witness  must 
obey  like  other  suhfmruu.  He  has  no  more  right  to  determine  whether  the  docu- 
ments shall  be  prciluced  than  whether  he  shall  appear  as  a  witness.  It  is  hii 
duty  to  attend  and  to  bring  with  him  the  documents  according  to  the  exigencv 

(1)  V.  ante,  pp.  682-684.  Previbns  to  pxainin.  (6)  Broom  r.  Uogd,  S3  Beav.,  IS9;  A'urtw 
Htion  the  witnemes  should  be  affirmed  or  svom:  t.  Ilarlund,  I  H.  ft  (•.,.956;  lltOlef  r.  MtViti, 
M<  the  Indian  Oaths  Act,  A  jrpenair.  3  Bing.  N  C,  409. 

(2)  Ameti  v.  Long,  Eaat.,  4S4 ;  Burr.  Jones,  (7)    Ooff  r.  XUU,  2  Dm»l.  ft  L.,  29.  * 
§    797 ;    the  process  by    which     attendftnoe  ia  (g)    PhiL  ft  Am.,  Kt.,  li,  432. 

eoCorced    is   the  tubpam  ad  UtlififandHm   onta-  (9)    2  PhiL  ft  Am.,  Br.,  425 ;  3  BL  Comm.  182 

monly   callid   a  tiApofna  vhioh   commands  the  Anu;/  v.  £oiif,  9  Eaat.,  483.     In  the  nigh  Cosrt 

witnefls  to  appear  at  the  trial  and  give  his  te^ti-  fuUnwing  the  English  pntctioe   a  tmhpa—  item 

mony.  Phil,  ft  .Arnold,  Et.,  ii,  424  tt  teq.  :  Taylor,  tecum  is  only  issued  when  the  person  in  posKsrioa 

Et.,  $  1 232  el  Mf .  at  the  doonoio^t  is  not  a  party  to  the  aait.     Wksn 

(3)  GreenL,  Er.,  $  309.  the  writingi  are  in  poaseasion    ot  tha  admas 

(4)  S  Eliz.,  Ch.  9.  •  party  or  his  attorney,  notiet  to  prodoee  is  girga. 
(8)    See    ficliokt   x.  Hilton,  10  M.  ft  W.,  15;       As  2  Pha.  ft  Am.,  Er..  42S. 

urn  V.  Pelt,!  DeO.  M.  ft  O.,  397. 
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of  the  writ.  It  is  for  the  Ciourt  to  determine  whether  the  documents  are  admis- 
sible, or  whether  they  should  be  produced  and  ezhibited.(l)  A  witness  clearly 
cannot  be  compelled  to  produce  documents  by  the  svb'poena  imless  they  are 
under  his  control  or  possession.  But  a  person  having  the  actual  custody  of 
the  dociunent  may  be  compelled  to  produce  it  though  it  be  owned  by  other8.(2) 
For  pubUc  convenience  sake,  when  documents  are  in  the  custody  or  control 
of  public  officers  they  are  provable  by  certified  copies.  When  the  documents  are 
produced  in  obedience  to  the  subpoena,  the  person  calling  the  witness  is  under 
no  obligation  to  have  the  witness  swom.(3)  From  a  very  early  period  the  com- 
mon law  recognised  the  privileges  of  parties  and  witnesses  in  judicial  proceedings 
to  go  to  the  place  of  trial  to  remain  so  long  as  necessary  and  to  rettim  home  free 
from  arrest  on  civil  process ;  this  being  an  immunity  considered  to  be  a  necessity 
in  the  administration  of  iustice.(4) 

All  the  matters  abovementioned  are  in  this  country  provided  for  by  the 
Civil  and  Criminal  IVocedure  Codes  and  the  Penal  Code,  ot«.,  procedure  for  sum- 
moning and  compelling  the  attendance  of  witnesses  :(5)  the  production  of  docu- 
ments and  other  things  ;(9)  the  expenses  of  witnesses  ;(7)  the  freedom  of  complain- 
antR  and  witnesses  in  crinunal  cases  from  police  restraint ;  (8)  recognizance  for 
the  attendance  of  complainants  and  witnesses  in  criminal  proceedings  ;(9)  ex- 
emption from  attendance  in  person  by  reason  of  non-residence  within  certain 
limits  ;(10)  or  of  the  witness  being  a  pardanashin  lady  or  person  of  rank  ;(11)  the 


(1)  S.  162,  fOft;  i  Phil,  ft  Am.,  Ev.,  425  ; 
Ban-  Jones,  Et.,  {  801,  and  oiues  there  cited  ;  l>ot 
T.  Ke%,  4  Do*!-.  273 ;  R.  v.  BuMfU,  7  D<ml., 
898 ;  It.  ▼•  Dison,  3  Barr.,  16S7  ;  Amey  v.  Otng, 
mpra.  The  rtibpunii  or  notioe  ehould  detcribe  the 
papers  to  be  produced  with  cert*ioty  und  clear- 
Dtai,  Cir.  Pr.  Code,  s.  163. 

(2)  Amey  v.  ionj,  1  Camp.,  17;  Corten  v. 
Dmbait,  1  Hdt.,  230. 

(3)  Perry  v.  fHbeon,  1  A.  *  E.,  49 ;  Summere 
T.  Moeely,  2  Crompt.  ft  M.,  477. 

(4)  CiT.  l*r.  Code,  a.  642 ;  Borr  Jones,  Rt., 
{{  806.  806 ;  Bacon  Abr.  tit.  PriTDeges  4, 17,  M ; 
Mtekint  t.  8miA,  1  H.  Black,  «M ;  the  priTiletce 
extends  to  cases  where  the  attendance  is  volun- 
t«iy :  Watfole  r.  Akmnder,  3  Dong.,  45 ;  Anting 
r.  flower,  8  T.  R.,  334 ;  Spenfe  v.  Stuart,  3 
Bist.,  89:  Ex-porte  Hyne,  1  Ves.  ft  B.,  316. 
A  person  who  Tiolatos  the  privilege  is  guilty 
of  contempt ;  Cole  v.  Batekint,  Andrews,  275 ; 
Stnuge,  10»4 ;  Childermn  i.  Barrett,  1 1  East.,  439. 
The  immunity  extends  until  the  witness  ctin  return 
hojDC ;  Strong  v.  Diekeneon,  1  M.  ft  W.,  488 ; 
aOby  T.  Hiflo,  8  Biog.,  IB6 ;  Pitt  v.  Coombee, 
5  B.  *  Ad.,  1078;  T.ighlfoolT.  Cameron,  2  W. 
BIjtek,  1113;  Bieief  y.  Oitmey.l  Price,  669; 
aidgier  r.  Birf*,  9  Ves.,  Jr.,  69. 

(«)  Cir.  Pf.  Code,  ss.  159—163,185—167,171 
(■ammomng  at  witnesses) ,  168—170,  175,  (ab- 
■oooding  witness) ;  174,  175,  177  (consequences 
of  isilare  to  comply  with  smnmons,  or  to  gire 
evidence  or  to  produce  documents);  178  (rules 
M  to  witnenses  apply  to  parties) ;  172,  173  (duty 
of  penon  snmmoned^to  give  evidence  or  produce 
dacameat);  64 — 94  (issue  and  service  of  sum- 
mooa):  117  (examination  of  parties);  Oimkul 
Pr.  Code,  n.  68— 74J(»ttromons) ;  75-86  (war- 

W,  UB 


rants  of  arrest) ;  87 — 39  (proclamation  and  at- 
tachment) ;  90 — 93  (other  rules  regarding  pro- 
cesses), 328  (summons  on  jnror  or  assessor) ;  4R5 
(imprisonment  or  committal  of  person  refusing 
to  answer  or  produce  document) ;  208  (production 
of  further  evidence  in  oases  triable  by  Court  of 
Session  or  High  Court);  216  (smnmons  to 
witnrases  for  defence  when  accused  is  com- 
mitted) ;  219  (power  to  summon  supplementary 
witnesses) ;  231  (recall  of  witness) ;  244  (issue  of 
proocas  in  summons  oases) ;  264,  266,  257  (war- 
rant oases);  540  (power  to  sommon  material 
witness  or  examine  person  present).  Penal  Code, 
«>.  171,175.  As  to  the  atti.ndancc  of  witnesses 
before  Coroners,  «e«  Act  IV  of  1871 :  and  before 
the  Bengal  and  Bombay  Councils;  Acts  III 
(B.  C),  of  1866,  XIII  (Bom.  C.)  of  1886). 

(6)  Civ.  Pr.  Code,  ss.  159,  164,  165,  166,  167, 
171.  172,  173,  177,  178.  ,Sm  as  to  discovery, 
admission,  inspection,  production,  impounding  and 
return  of  documents,  Ci\-il  Pr.  Code.  121 — 145  ; 
Criminal  Pr.  Code,  ss.  94,  96  (summons  to  pro. 
duce  document  or  other  thing) ;  96 — 99  (search- 
warrant*)  ;  486  (consequences  of  refusal  to  pro- 
duce).    See  s.  162.  poet. 

(7)  Civ.  Pr.  Code,  ss.  160—162 ;  Criminal  Pr. 
Code.  n.  244,  257. 

(8)  Cr.    Pr.  Ode,  s.  17L 

(9)  Cr.  Pr.  Code,  ss.  217,  170. 

(10)  Civ.  Pr.  (3odp,  s.  176. 

(U)  lb.,  n.  640,  641.  There  is  no  similar 
exemption  from  attendance  before  the  Criminal 
Courts,  but  a  jardawukin  lady  may  claim  to  be 
exammed  sitting  in  a  palanquin ;  SooUa  Fan« 
V.  Robert*.  1  B.  L.  B.,  8.  N.,  8  (1868) ;  Mitrul 
Banoo  v.  Mokomed  Sayam,  18  W.  R.,  230  (1872); 
or  on  commisdon ;  In  re  Hurra  Suondery,  4  C, 
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722  EXAMINATION   OF   WITNBSSB8. 

exemption  of  witnessee  from  arrest  under  civil  proces0.(l)  Non-actendance  niay 
further  render  a  witners  linble  to  a  rivil  action  for  daniage8.(2)  Witneasc 
cannot  be  sued  iu  a  Civil  Court  for  danu;s;e8,  nor  prosecuted  in  a  Criminal  Ccurt 
(except  for  perjury)  in  respect  of  evidence  ^ven  by  them  in  a  judicial  praieed- 
ing.(H)  They  are  absolutely  privileged  as  to  anything  they  may  say  as  wit- 
nesses having  reference  to  the  enquiry  on  which  they  are  called  as  witne8se8.(i) 
The  ground  of  the  protection  is  this,  "  that  it  concerns  the  public  and  the  ad- 
ministration of  justice,  that  Avitncsses  giving  their  evidence  on  oath  in  a  Coon 
of  Justice  should  not  have  before  their  eyes  the  fear  of  being  harassed  by  a  suit 
for  damages,  but  that  the  only  penalty  they  should  incur,  if  they  give  e\'idenc« 
falsely,  should  be  an  indictment  for  periury.{6)  If  public  policy  requires  th»t 
witnesses  shall  not  be  baiaiised  by  the  fear  of  smls  for  damages,  it  must  be  con- 
ceded that  it  is  equally  undesirable  that  they  should  be  liabL:  to  be  prosecuted.(6) 
An  action  for  defamation  cannot  be  maintained  aiiainst  a  Judge  for  words  used 
by  him  whilst  trying  a  cause  in  Court  even  though  such  words  are  alleged  to  he 
false,  malicious,  and  without  reasonable  cause.(7) 

Assnming  that  the  witnesses  are  in  attendance  before  the  Court,  certun 
other  provisions  are  laid  down  for  their  examination  and  the  general  conduct 
of  the  suit  or  trial.  In  civil  proceedings  the  witnesses  must  be  examined  oraUy 
and  in  open  Court.(8)  This  general  rule  is  quaUfied  by  the  provisifxts  which 
relate  (a)  to  evidence  given  on  commission  ;(9)  (b)  evidence  given  by  dirocticn 
of  the  Court  on  affidavit  ;(1C)  (c)  examination  before  trial  of  witnesses 
about  to  leave  the  jurisdiction.(ll)  The  order  of  production  and  examination 
of  witnesses  is  regulated  by  sections  179,  180  ;(12)  the  right  to  begin  and  reply 
on  appeal  by  section  555  ;(13)  and  th'?  power  to  deal  with  evidence  taken  do»n 
by  another  Judge  by  section  191  of  the  Code. 

In  criminal  proceedings,  except  as  otherwise  expressly  provided,  evideitoe 
must  be  taken  in  the  presence  of  the  accused  or  when  his  personal  attendance 
is  dispensed  with(14)  in  presence  of  his  pleader.(15)    This  general  rule  is  quahfied 

so    (1878) ;    la  re  Dinlarini  Drhi,  16  C,    77S  BkHnmbei  Singh  t.   Bedtaraa  Sirtmr,  •otei 

(1888),  or  to  hftve  special  orrangemeDts  made  for  (6)  (hmittk     Thm    v.     MMgnetrmm    rkmnOrjr, 

•n  examination  in  private ;  In  r<>  BamiU  Bibi,  12  suf.ra.  '^ 

A.,    69  (1889);  (a  witne«  may   be     examined  (6)    R.     v.*  OalbrMaa,     17    B.,     S!\     Sit 

at  some  place  other  than  t)ie  Court-house:  Hem  (IS93).  ^ 

Coomartt  v.  R.,  24  Cat.,  661   '1897)1.    A  pstda-  (7)  Raman    Xatfr    v.  Sul-ramanyar    Afftr,  17 

naahin   eomplainatU   must   personally  attend    in  H.,  87  (1893).        ^ 

Court,  nich  arrangements  being  made  as  are  ne-  (8)  Civ.  Pr.  Code,  ^  181. 

oeesary     to    secure  her  privncy.     In   re     Farid-  (9)  lb.,  w.  383— ?91  ^let  s.  33,  ajtfe. 

tm-aiMs.  ft  A.,  02  (1882).  (10)  lb.,  n.  102-197  ;^  a.  I,  ante. 

(1)  Civ.  Pr.  Code,  s.  642 ;  see  Taylor,  Gv.,  {{  (II)  lb.,  s.  192;  and  seefrfwtfti*  v.  ««Bcr,  t 
1330—1341 ;  there  is  no  protection  given  against  B.  L.  R.,  262  (1870). 

orib.ina)  process.  (12)  See  Ajhore  Ka^lh  v.  PrcTiCioad,  7  C ;.  R, 

(2)  Under  the  provisions  of  s.  26,  Act  XIX  of       274(1880);  Fatmabaiv.  .Uiliabati2B.,*.'A0Sni 
1863,  which  i*  in  force  in  the  Bengal  Presidency,       (preliminary  issue). 

or  of  s.  10  of  Act  X  of  1866,  which  is  in  force  in  the  (13)  See    RutUmji   HHrjorji  r.  Ktatr/i  Kmi, 

Hadras  and  Bombay  Presiilencies ;  see  RoyOtun-  8  B.,  287  (I88(). 

put  ▼.  Prem  Sibte,  24  W.  R.,  72  (1878).  (14)  .««  O.  Pr.  Code,  n.  116,  205,   a^.la  the 

(3)  Bitlumalli  Ruikit  v.  Ram  Dhmt,  11  W.  R.,  matterof  AiMm  BtM,6A.,TO(l883)(>»intt>*i»). 
4S  (1869) ;  <7««n<sA  IhM  v.  MufHetmm  Chowdkry,  In  a  warrant  case,  the  accused  bring  a  laortfawM. 
II  B.  L.  R.,  328;    (1872);    Bkitumher    Singl:    v.  (he  Magistrate  ran  dispense  with  her  attradam 
BeehatoM  Smnr,  18  C,  264-  (1888);    ChiAtmban  if  he  issaes  a  sumnions  in  the  6rat    insUuKe:  Bt- 
r.  7'Mnmums   10   M.,  87    (1886);   iianjaga    v.  titmoti  Adkiiariiti  v.   Bwimm  Kalila,  21   C,  6» 
Ashs  Sheiti,  11    M.,  477    (1888);   Ihiuitt  Singit,  (1894). 

V.  MaUp  aingk,  10  A.,  426  (1888);  *.  v.  Oila/t,  (16)  Cr.   Pr.  Cod^  a  SSS.    See   «.    v.   ffMjIr 

17    B.,    127    (1892);    R.     v.    Balkruhna    17    B.  5jlriU,  W.  R,  1864 ;  Cr.,  38,  «.  v.    ffleiH  Jjb- 

673  (1893) :  Ttmption  v.  ttturie,  26  B.,  280  (1800).  mil, ib.,  1 ;  ».  v.  Affanititen,  iU,  13 ;  *.  v.   Jfotea 

(4)  Keamam  v.  KtlkmiiH,  L.  R.,  2  0.  P.  D.,  68 ;  Bailor,  22  W.  B.,  Cr.,  38  (1874) ;  R.  v.  Baitruimi, 
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EXAMINATION    OF   WITNBSSE8.  723 

by  the  provisions  relating  (a)  to  the  examination  of  witnesses  on  commission  ;(1) 
(b)  the  case  of  a;i  absconding  accused  ;(2)  (c)  the  direction  by  an  Appellate 
Court  that  additional  evidence  be  taken  by  the  Lower  Court,  and  that  such  evi- 
dence be  taken  without  the  accused  person  or  his  pleader  being  present.(3)  The 
order  of  production  and  examination  of  witnesses  is  regulated  in  the  case  of 
trials  before  High  Courts  and  Sessions  Courts  by  sections  286,  287,  342,  289, 
290,  292  .(4)  As  to  the  procedure  in  8ummons,(5)  and  w&rrant,(6)  cases ; 
the  right  of  accused  to  be  defended  by  ple^er  :(7)  the  procedure  on  revision8,(8) 
and  OT!  appeal  ;(9)  and  when  Magistrate  cannot  pass  sentence  sufficiently 
severe  ;(10)  the  conviction  or  commitment  on  evidence  partly  recorded  by  one 
Magistrate  and  partly  by  another ;( 11)  «ee  the  sections  and  chapters  of  the 
Code  noted  below. 

In  civil  proceedings  it  is  in  the  discretion  of  a  Court  of  first  instance  after 
the  plaintiff's  case  is  closed  to  allow  him  to  call  further  witnesses,  and  there  is 
no  right  of  special  appeal  upon  that  point.(12)  The  Judge  has  a  discretionary 
power  of  recalling  witnesses  at  any  stage  of  the  trial.  He  will  seldom,  however, 
except  under  special  circumstances,  permit  a  plaintiff  after  his  case  is  closed,  to 
recall  a  witness  to  prove  a  material  fact.  A  witness  aftei  cross-examination 
may  also  be  recalled  to  be  further  cross-examined ;  and  a  question  omitted  in 
exarain»tion-in-chief  may  with  permission  (which  is  usually  given)  be  put  to  the 
witness  in  re-examination  either  by  the  Judge  or  Counsel.(13)  Cross-examina- 
tion ordinarily  gives  notice  to  the  other  side  of  the  line  of  defence.  So  where 
the  defendant's  Counsel  cross-examined  as  to  certain  misrepresentations  made 
towards  the  defendant  and  deceptions  practised  on  him  :  this  was  held  to  be 
considered  as  notice  to  the  plaintiff's  Counsel  of  the  line  of  defence  ;  and, 
therefore,  if  he  had  letters  of  the  defendant  tending  to  show  that  he  knew  the 
real  state  of  the  facts,  the  plaintiff's  Counsel  ought  to  have  given  them  in  evi- 
dence before  the  plaintiff's  case  was  closed,  and  he  will  not  be  allowed  to  put 
them  in  as  evidence  in  reply.(14) 

Whenever  a  prisoner  is  put  upon  his  trial,  he  is  entitled  to  have  the  wit- 
nesses examined  de  novo  if  they  have  previously  given  evidence  on  the  trial  of 
another  prisoner  ;  and  it  is  not  sufficient  to  require  the  witnesses  to  identi- 
fy the  prisoner  and  to  read  over  to  them  their  former  examination,  and 
require  them   to  attest  it.(15)    It  has  been  held  that  though  to  omit  to  do 


I     B.  L.    R.,  O.  Cr.,    37  (1S68);    AU    Menh    v.  (11)  lb.,  s.  3S0;  then  is  no  aimiUr  proraion 

MagittmU    «/    Ciittttgonj,    25    W.    R.,  Cr.,    14  as  to  case*  tried  by  the  Court  of    Seadoa;  the 

(line) ;  Subta  V.  B.,  0  M.,  8.H  (ASSH) ;  B.  v.  Nand  whole  trial  must  take  place  before  the  same  Jndi^ ; 

Aim,  0  A.,  609  (1887).  c/..  Field,  Ev.,  620;  B.  v.  Oofoo,  W.  R.,  1864, 

( 1 )  0-.  Pr.  Code,  ««.    503— fl07  ;  t>.  s.  33.  airte.  Cr.,  32 ;  B.  v.  Oopi  Xothyo,  21  ^V.  R.,  Cr.,  47  (1874) ; 

:.2)  lb.,  a.  512,  V.  ».  33,  an*.  R.  ▼•  Ragkounalk,  23  W.  R.,  Cr.,  69  (1896). 

(3)  lb.,  s.  428  J  «e  also  «.  610,  ib.  (l2)  Rakhal  IHus  v.  I'rotap  Chmultr,  12  W.  It.. 

(4)  See  Cr.  Pr.  Code,  Chap.  XXIll  pietim,  ^Vi  (1870);  as  to  recall  of  witnesses  in  criminal 
as  to  eommitinent  for  trial,  ».  ss.  206—220,  496,  oases,  tee  Cr.  Pr.  Code,  as.  231,  256,  350. 

498.  (13)  Taylor,   Gv.,  {  1477,  and  cases  there  cited. 

(6)  lb..  Chap.  XX,  8.  461    A.  -fee  s.  138,  pott.    The  practice  should  not  be  en- 

(6)  lb..   Chap.    XXI.  couraged    of  allowing   either    party   after   renting 

(7)  76.,  s.  340.  The  Code  makes  no  express  his  cose,  to  amend  and  add  to  bis  proof  until  by 
proTiaion  for  advocates  addrMsing  the  Court  in  repeated  eiperiments  he  conforms  to  the  view  of 
Magistnte's  cases  or  in  the  ooorae  of  proceedings  the  Court :  Burr,  Jonea,  Ev.,  s.  809 ;  «a>  as  to  evi- 
pnUnioary  to  cammitoient,  but  such  o*aet  will  denoe  in  reply  and  fresh  evidence  after  close  of 
be  covered  by  this  section.  Field,  Ev.,  619.  case :  B.  v.  lliUikk,  5  C.  ft  P.,  299 ;  OOss  v.  PowO, 

(8)  lb.,  m.  439,  440.  As  to  the  right  of  prison-  2  C.  ft  P.,  269 ;  WalU  v.  AUhevm,  2  0.  &  P.,  2  08. 
er's  Coonsrl  to  begin  hi  cases  under  s.  434 ;  lee  B.  (14)  H  luurton  v.  Utou,  1  C.  ft  P.,  529. 

V.  Appa  Sabbana,  8  B.,  200  (1884).  (15)  B.  v.  Kaitye  .Hheikh,  \V.  R.,  1864,  Cr.,  38: 

(9)  lb.,  a.  423.  B.  v.  Sheikh  Kfimut,  ib.,  Cr.,  1 ;  K.  v.  AOatuiitem, 
<10)  n.,  s.  349.  ib.,  Cr.,  13:  ft.  v.  Mokun  Bantor,  22  W.   R.,  Cr. 
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724  EXAMINATION  OF  WITNBSSKS. 

this  is  illegal  yet  if  it  has  not  occasioned  a  failare  of  justice  a  new  trial  need 
not  be  ordeied.(l) 

It  is  not  generally  competent  to  the  Court  to  refuse  to  examine  any  of  the 
witnesses  produced  by  the  parties.  The  Judge  is  bound  to  receive  all  the  evi- 
dence tendered,  unless  the  object  of  summoning  a  large  number  of  witnesses 
dearly  appears  to  be  to  impede  the  adjudication  of  the  case  or  otherwise  to  ob- 
struct the  ends  of  justice.  Thus  it  was  held  not  right  for  the  lower  Court  to 
select  five  out  of  twenty  witnesses  tendered  for  examination.(2)  It  appears 
from  the  case  first  cited  that  a  Civil  Court  has  power  to  refuse  to  examine  any 
excessive  number  of- witnesses,  if  satisfied  that  the  object  of  the  person  calling 
them  is  clearly  to  impede  the  adjudication  of  the  case.  The  Code  of  Civil  Pro- 
cedure, however,  contains  no  provision  analogous  to  that  contained  in  section 
216  of  the  Criminal  Procedure  Code,  which  gives  a  Magistrate  discretion  to  ex- 
clude from  the  list  of  witnesses  to  be  summoned  for  the  defence  the  names  of 
persons  whose  evidence  is  not  really  relevant.(3)  The  fact  of  a  witness  not  hav- 
mg  been  named  in  the  plaintifE's  list  of  witnesses  is  no  ground  for  refusing  to 
examine  him  when  produced.(4)  In  the  undermentioned  case,  the  plaintifis 
in  the  Court  of  first  instance  produced  both  documentary  and  oral  evidence 
in  support  of  their  claim.  The  Court  being  satisfied  with  the  documentary  evi- 
dence produced  by  the  plaintiff  declined  to  record  the  evidence  of  the  witnesses 
tendered  by  them.  The  defendants  appealed,  and  the  lower  Appellate  Court 
reversed  the  decree  of  the  Court  of  first  instance,  but  in  its  turn  decUned  to  allow 
the  plaintifis-respondents  to  produce  fresh  evidence  before  it.  On  appeal  by 
the  plaintifb  to  the  High  Court  it  was  hdd  that,  though  there  was  no  section  of 
the  Code  of  Civil  Procedure  strictly  applicable  to  the  circumstances  of  the  case, 
the  Court  was  warranted  ex  debito  justitia  in  setting  aside  all  proceedings  of  both 
Courts  below  and  in  directing  the  Court  of  first  instance  to  retry  the  case,  ad- 
mitting all  admissible  evidence  which  had  previously  been  tendered  to  the 
Court  of  first  instance  and  which  that  Court  had  refused  to  record.(5) 

Where  a  day  has  been  fixed  for  hearing  the  witnesses  the  Court  is  not  com- 
petent to  decide  the  case  without  waiting  for  that  day  in  the  absence  of  the  wit- 
nesses, on  the  ground  that  no  amount  of  witnesses  would  be  believed. (6)    A 

38  (1874) ;  R.  v.  Rajkrithna,   I  B.  L.  K.,  0.   Or.,  *U  iu«  material  nod  thrir  CTidenc*  beua  npni  dM- 

37    (1869) ;     AUomey-OtHtrai    A'.    S.    ^faU«   v.  ferent  points  in  the  cue.     C'ouvicti'in  l|Da^Jled  the 

Bftlnnd,  L.  R.,  I.  P.  C,  KK) ;  B.  r.  Bttkonalk,  witntttm  not  naring  bern  nimaiooed  ;  S.  v.  Aobr 

12  W.  R.,  Or.,  S  (1869) ;  AU  Utah  v.    The  MagU-  Tknlnor,  S  W.  K.,  Cr..  05  (1866) ;  Ram  Ukain   r. 

mu  of  Ckimgottq,  2S  W.  R.,  Cr.,  14  (I87A).  Shauhtr  Daludwr,  6  B.  L.  R.,  .App.  SS  (1871). 

(1)  BMm  V.  B..  9  M.,  83  (188fi) ;  R.  t.  .VoRff  (3)  FieM.  Ev.,  4th  BdL,  ro9 ;  vben  the  ilfm- 
Bam,  9  A.,  60V  (1887).  trate  dot*  unt  proceed  nnder  tUii  Kctioti  the  ae- 

(2)  BafiMan  Mandal  v.  Bajbattab  Pammanik,  cnaed  is  entitled  to  have  the  «ritnp«n  named  <■ 
6  B.  L.  R.,  App.,  10  (1870) ;  and  to  the  same  effect,  the  list  examined  before  the  Court  of  Seaaioai. 
see  WtOtm  *  Co.  t.  ShIh'  Muniml,  6  W.  R.  (Act  «•  ▼.  VnoMano  C'oomor,  23  W.  R.,  S6(167.'>). 

X)  83  (1806);  Juuant  Hinffu  t.  Jet  Sinfjtt,  3  (4)  Rathal  Dom  v.  Prvteb  Chun^r,  12  W.  R., 

M.   I.    A.,   24S(    B.  T.  ishim  /)«#,  6  B.    L.  R.,  480  (1870);  as  to   criminal  vaaea,  aw  s.  291,  ft. 

App.,  88  (H71);  R.  V.  Bho-bun  Inker,  2  W.   R.,  i'r.  Code. 

Cr.,  36  (1866) ;  R.   v.    AMool   fletar,  3  W.  R.,  (5)  l>urga  Dilul  v.  Anom)i,  17  A.,  29  (1894)l 

Cr.,  6  (I86ff) ;  Ronee  Oo)uUa  r.  Ohohm  Moflala.  (6)  Ranee  OofHOa  v.  ilholam  Uomfa,  «  W.  B.. 

6  W.  R.,  Qt.  R..  60  (1866) ;   XiUaiHlh  Surmak  60  (1866).    In  re   hakima  Cktnttm,    <  B.  U  K.. 

y.  Sootela  l>ebia,  6  W.  R.,  324  [objection  Uken  in  .App.,   78   (l»7l).    [It   is   the   Magistrate's  dot; 

special  appeal] ;   Looloo  Singk  v.  Rajntatr  Laka,-  to  summon  witneasee  for  the  aooosed   *bo  caa 

8  W.  R.,  364  (1867)  [a  party  is  entitled  to  have  all  speak  to  the  facta  of  the  case,  and  he  ooght  not  to 

his  witnesses  examined  whatever  opinion  the  Conrt  detonnine   beforehiDd  what  credit  he  wffl  give 

may  fonn  by  anticipation  as  to  the  probable  value  to  their  evidence] :  «.  v.  Snewtttk    Voolnpaikit. 

of  the  evidence    when  it    shall  be    given);   ill.  7  W.  R.,  <>.,  4.-5    (1867)    (a  Uagistntr    ckODOt 

Shunemokee  v.    lekanekawkr,  Moiah,   Rep.,  2«6 :  decide  the  case  of  a  prasecntor  without  exB»>aii!« 

0863).    (Tho  Court  cannot  put  a  party  to  elect  his  wtnesses) :  see  Snematk  Mndb  r.  Srttnm 

which  of  several    witnesses  he  »iU  coll,    «here  Raipol,  24  W.  R.,  Cr.,  62  (lOT.U 
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plaintiff  who  does  not  care  to  be  present  to  support  his  own  case  when  he  knows 
it  is  tried,  cannot  be  allowed  to  urge  the  plea  that  he  had  no  opportunity  of 
rebutting  the  defendant's  evidence.()) 

The  examination  of  a  material  witness  of  the  plaintiff  in  the  absence  of  the 
defendant,  his  vakil  having  been  removed,  and  no  other  vakil  then  acting  for 
him,  is  such  an  irregularity  that  if  objected  to  at  the  proper  time  would  be  fatal 
to  the  reception  of  such  evidence.  But  where  no  objection  was  urged  during 
the  trial  or  until  an  appeal  was  interposed  the  Judicial  Committee  held  that 
the  objection  came  too  late,  and  could  not  be  sustained,  as  notwithstanding 
such  irregularity  and  miscarriage,  the  fact  did  not  taint  the  whole  proceedings 
so  as  to  prevent  the  plaintiff  recovering  upon  the  other  evidence  which  was  suffi- 
cient to  establish  his  case.  (2) 

By  the  procedure  of  the  Courts  in  India  the  Courts  are  bound  to  proceed 
according  to  the  facts  alleged  in  the  plaint  and  not  to  refuse  to  try  issues  of  fact 
updn  the  merits  on  the  ground  of  the  legal  effect  of  the  facts  alleged  in  the 
plaint.{3) 

The  Court  may  in  its  discretion  direct  the  exclusion  of  witnesses  from  the 
Court  room  while  the  testimony  of  other  witnesses  is  being  given.  When  it 
appears  essential  for  the  elucidation  of  truth,  the  witnesses  should  be  examined 
out  of  the  hearing  of  each  other,  and  an  order  for  all  the  witnesses  on  both  sides 
to  withdraw,  except  the  one  under  examination,  should  generally  be  made  upon 
the  motion  of  either  party  at  any  period  of  the  trial.(4)  If  a  witness  remains 
in  Court  in  contravention  of  the  order  to  withdraw,  it  is  a  contempt  for  which 
he  renders  himself  in  England  liable  to  fine  and  imprisonment.  But  the  Judge 
has  no  right  to  reject  his  testimony  on  this  ground.  (5)  His  disobedience  ought, 
however,  to  be  recorded  and  may  materially  lessen  the  value  of  his  evidenc?.(6) 
In  India  even  in  the  most  true  cases  there  is  generally  more  or  less  concert  be- 
tween the  witnesses  on  the  same  Bide.(7)  It  is  also  an  useful  practice  to  direct 
that  witnesses  shall  be  confronted. (8)  In  the  undermentioned  case  (9)  the 
plaintiff's  Counsel  called  and  examined  a  witness  on  behalf  of  the  plaintiff,  but 
he  was  not  cross-examined  by  Counsel  for  the  defendants.  The  latter  for  the 
defence  proposed  to  recall  him,  as  a  matter  of  course,  as  a  witness  in  chief.  But 
the  Judge  refused  to  allow  him  to  be  recalled  without  leave  of  the  Court, 
which,  he  observed,  should  have  been  asked  for  when  the  first  examination 
was  concluded. 

The  order,  where  there  exist  any  provisions  on  the  point,  is  regulated  by  the  order  of 
Procedure  Codes,  and  in  the  absence  of  any  such  provision  by  the  discretion  P^,gg**gy.. 
of  the  Court.(10)   This  is  a  subject  which  lies  chiefly  in  the  discretion  of  the  Judge  ation. 

(1)  JioAo  Jubuu  T.  Onet  Clkmndtr,  8  W.  R.,  tkw;    A'MMiiiiieAiiH   Si»g    v.    CoUgpertaui    DM. 

4«I   (18C7).  Clarke'sRaluAiidOrdenlSSI,  1832,  p.  32(I830)( 

(S)  Sajah   BommaraHU  v.  iJaitganmj/  Mudalj/,  VtUled  f.'om-pany  v.  Bajak  UuMiuniA,  ib. 

«  Moo.  I.  A.,  262  (18*5).  (6)  Taylor,  Sv.,  {  liOi. 

(3)  Xawab  SiMtf  v.   Ofoodhgaram  Khan,   10  («)  lb..  Field,  Et.,  ftS.    Although    in  pnctioe 
Moo.  1.  A.,  640(18W>).  the  demand  is  arkioni  made,  the  reason  of  the 

(4)  Taylor,    Kt.,  H  1400 — 1402,  and  oases  there  rale  iroald  seem  to  rtqoire  the  exdodan  of  wit* 
sited ;  Fidd,  Kv.,  83.     It  is  nstui  not  to  exclnde  nesses  during  the  opening    aignnient  of  Ooamiel, 
attororya,  nhlt  or  mvUtlar»  ai  the  parties,  nor  if  requested ;  If.  v.  Murphj/,  9  C.  ft  P.,  S97. 
the    parties    themselres    sinoe  their    prpsenoe  is  (7)  Field,  Rt.,  36. 

usuaH;    necessary   to  a   proper  management   of  (8)  lb.,  (13,   M ;  Taylor,   £▼.,  |    1478,    In  the 

heir  case.     It  is  the   practice  of  the  High  Coort  case  of  Ametky  v.  I^onl  Anqtuui,  no  less  than 

<aad   of  the  Auierioaa  Courts,  Burr  Jones,  1 807),  four  witnesses  were  for  this    purpose  put  in  the 

not  to  exclwle  on  ngont  of  the  party  when  upon  the  box ;  th.  n  (10). 

statement  of  Counsel  the  presence  of  such  agent  (9)  MadanU>tk  v.    NMnmotf  Doutt,  2  lod. 

from  Us  familiarity  with  the  facts  is  necessary  for  Jar.  N.  S.,  160,  101  (1867). 

tha  proper  management  of  the  action  of  defence.  (10)  8.  W\  foH, 
The  Supreme  Court  followed  the  Exchequer  prac- 


Digitized  by 


Google 
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before  whom  the  cause  is  tried,  it  being  from  its  nature  susceptible  of  but  few 

Ksitive  and  stringent  rttle8.(l)  In  the  regular  order  of  procedure  the  party 
ving  the  afiSnnative  ought  to  introduce  all  the  evidence  necessar}'  to  support 
the  substance  of  the  issue  ;  then  the  party  denying  the  affirmative  allegations 
should  produce  his  proof ;  and  finally  the  proof ,  if  any,  in  rebuttal  is  received.(2) 

The  order  of  examinations  is  laid  down  by  section  138  of  this  Act.  The 
role  with  regard  to  the  production  of  evidence  in  Civil  cases  as  laid  down  hj 
the  Civil  Procedure  Code  is  as  follows  : — 

On  the  day  fixed  for  the  hearing  of  the  suit,  or  on  any  other  day  to  which 
the  hearing  is  adjourned,  the  party  having  the  right  to  begin  shall  state  his  case 
and  produce  his  evidence  in  support  of  the  issues  which  he  is  bound  to  prove. 
Bxj)lajuUion. — The  plaintifi  has  the  right  to  begin  unless  where  the  defendant 
admits  the  facts  alleged  by  the  plaintiff,  and  contends  that  either  in  point  of 
law  or  on  some  additional  facts  alleged  by  the  defendant,  the  plaintin  is  act 
entitled  to  any  part  of  the  relief  which  he  seeks  in  which  case  the  defendant  has 
the  right  to  begin.(3)  The  other  party  shall  then  state  his  case  and  produce  his 
evidence  (if  any).  The  party  beginning  is  then  entitled  to  reply.  Where  there 
are  several  issues,  the  burden  of  proving,  some  of  which  lies  on  the  other  party, 
the  party  beginning  may,  at  his  option,  either  produce  his  evidence  on  those 
issues  or  reserve  it  by  way  of  answer  to  the  evidence  produced  by  the  other  party. 
In  the  latter  case,  the  party  beginning  may  produce  evidence  on  those  issues 
after  the  other  party  has  produced  all  his  evidence,  and  the  other  party  may 
then  reply  specially  on  the  evidence  so  produced  by  the  party  beginning  ;  but 
the  party  beginning  will  then  be  entitled  to  reply  generally  on  the  whole  case. (4) 

Criminal  proceedings  being  of  a  varying  character,  the  Criminal  Procedure 
Code  lays  down  no  such  general  rule  as  that  reproduced  above.  Chapter  XVII. 
however,  of  that  Code  deals  with  the  procedure  in  the  case  of  enquiries  into 
cases  triable  by  the  Court  of  Sessions  or  High  Court;  and  Chapters  XX — XXIII 
deal  with  the  procedure  on  the  trial  of  summons-cases,  warrant-cases,  sununaxy- 
trials,  and  trials  before  the  High  Court  and  Court  of  Session,  respectively.  Chap- 
ters XXXI,  XXXII  treat  of  the  procedure  on  appeal,  reference  and  revision. 

The  rules  for  examination  are  contained  in  sections  136 — 166,  and  are  in 

JJSSiJ^**"  general  conformity  with  the  English  and  American  law  upon  the  subject.  The 
rules  require  but  little  explanation.  Such  elucidation  as  has  been  considered 
necessary  is  given  in  the  Notes  appended  to  these  sections  to  which  the  reader 
is  referred. 

oxdMTof  185.     The  order  in  which  witnesses   are  produced    and 

MdM^T-  examined  shall  be  regulated  by  the  law  and  practice   for  the 
"'**"""*      time   being  relating  to   civil  and  criminal  procedure  respec- 
tively, and,  in  the  absence  of  any  such  law,  by  the  discretion 
of  the  Court. 

Ikylor,  Kt.,  H  1394, 1478  :iBarr  Jones,  Et.,  g  Wl»tt*q.'^  Oraaaleaf,  Kt.,  1431 :  Oiv.  Pr. 
Coda.  M.  179—180 ;  Cr.  Pr.  Code,  Cbs.  XVIII.  XX— XXIH,  XXXI.  XXXII,  and  tmtm  aad 
aathoritiw  cited  in  latroduotion,  atU*. 


tof 


(1)  Otrenl.,  h>.,  |  431.  «-videnor  after  doae  oC  cmc,  we  ilil—  v.  l^MnU, 

(2)  y.  atM,  pp.  5S4.  et  atq.    The  txial  Judge  i*  S  C.  &  P.,  2W ;  WnO*   v.    AikMtifK,  2  C  •»    P., 
to  determine  what  k  evidenuein  rehaM«l.  and  it  2U8,  and  a>  to  rebottiog  evidence  aftM  olo»  of 
li«  within  his  diacretion  to  receive  or  exclude  auoh  onse  to    impaach  credit  of    wilneaa,  aee   Kimiijak 
teatlmony,  ilarriiaU  v.  Dw»iM,  78  X.  Y.,  414,  420  A'fcon»»  v.  Abdai  Kumtm,  17  a,    M4  US8»). 
(Anier.);  aa  to  the  natiiio  of  evidence  in  rejily,  aee  (3)  Ov.   Pr,  Code,  a.   179. 

n.  V.  amUch,  «  C.  *  p.,  299;  »»  to  calling  freah  (4)  Civ.  Pr.  Code,  ».  180.     .<!«  Field,  Rv.,  »«. 
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OOMMBirFART. 

See  the  sectiona  and  chapters  of  the  CSvil  and  Criminal  Procedure  Codes  SSlnottoo 
above  cited  and  the  Introduction,  ante,  dealing  with  the  attendance  of  witnesses  andexaaal- 
and  production  of  documents,(l)  and  the  order  of  production  and  examination  ^taaaM 
of  witne8ses(2)  in  civil  and  criminal  cases.    In  the  undermentioned  case  (3)  at 
the  close  of  the  examination-in- chief  of  the  plaintiff's  attorney.  Counsel  for 
the  defendant  asked  that  the  cross-examination  of  the  witness  be  deferred,  until 
after  the  examination-in-chief  of  the  plaintiff  by  his  Counsel  submitting  that 
the  word  "  examined  "  in  this  section  included  cross-examination  aud  referring 
to  section  138,  and  submitting  that  the  plaintifi  should  have  been  first  called 
and  given  his  account  of  the  transaction.    The  Court,  however,  stated  that  it 
was  slow  to  interfere  with  the  discretion  of  Counsel  as  to  the  order  in  which 
witnesses  should  be  examined,  and  stated  that  it  thought  that  in  that  case  the 
ordinary  practice  should  regulate  the  order  of  examination,  and  that  the  witness 
should  be  cross-examined  at  the  conclusion  of  the  examination-in-chief,  which 
was  done. 

136.  When  either  party  proposes  to  give  evidence  of  iSSS^au^' 
&11J  fact,  the  Judge  may  ask  the  party  proposing  to  give  the  ^^'«*»""»- 
evidence  in  what  manner  the  alleged  fact,  if  proved,  would  •***• — 
be  relevant ;  and  the  Judge  shall  admit  the  evidence  if  he 
thinks  that  the  fact,  if  proved,  would  be  relevant,  and  not 
otherwise. 

If  the  fact  proposed  to  be  proved  is  one  of  which  evi- 
dence is  admissible  only  upon  proof  of  some  other  fact,  such 
last- mentioned  fact  must  be  proved  before  evidence  is  given 
of  the  fact  orst  mentioned,  imless  the  party  undertakes  to 
give  proof  of  such  fact  and  the  Court  is  satisfied  with  such 
undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon  another 
alleged  fact  being  first  proved,  the  Judge  may,  in  his  discre- 
tion, either  permit  evidence  of  the  first  fact  to  be  given  before 
the  second  fact  is  proved,  or  require  evidence  to  be  given  of 
the  second  fact  before  evidence  is  given  of  the  first  fact. 

Ittuttrationii. 

(a)  It  18  proposed  to  prove  a  statement  about  a  relevant  fact  by  a  peraon  alleged  to  te 
dead,  which  statement  is  relevant  under  section  32. 

The  fact  that  the  peraon  ia  dead  must  be  proved  by  the  peraon  proposing  to  prove  th* 
atatement,  before  evidence  is  given  of  the  statement. 
lb)  It  is  proposed  to  p-ove,  by  a  copy,  the  contents  of  a  document  aaid  to  be  lost. 
The  fact  that  the  oriitinal  ia  lost  mast  be  proved  by  the  peraon  propoaing  to  produoa 
the  copy,  before  the  cnpy  ia  produced, 
(c)  A  ia  acciiaed  of  receiving  atolen  property  knowing  it  to  have  been  atolen. 
It  is  proposed  to  prove  that  he  denied  the  poaseasion  of  the  property. 
The  relevancy  of  the  denial  depends  on  tfae  identity  of  the  property.    The  Court  may 
in  its  discretion,  either  require  the  property  to  be  identified  before  the  denial  of 
the  possession  ia  proved,  or  permit  the  denial  of  theposseaaion  to  be  proved  befor* 
the  property  ia  identified. 


(1)  AMe,  pp.  720-726.  (3)  Keiar  Nalk  v.  Hhvpanira  NaOt,  S  O.  W.  M"., 

(t)  .4al«,   pp.  72S,  7S6.  xv  (1900). 
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728  JUDOB  TO  DBOIDB   ADMIB8IBILITT.  [S.  1S6.] 

(d)  It  k  propoied  to  prove  a  fact  {A)  which  ii  aud  to  have  been  the  caoae  or  e0ect  of  a 
fact  in  iamie.  There  are  Mreral  intermediate  facta  (£,  Cand  D),  which  maat  be  ahown  to 
esiat  before  the  faot(^)  can  be  regarded  aa  the  caaae  or  effect  of  the  fact  in  isane.  The 
Court  may  either  permit  il  to  be  proved  before  B,  Cor  D  is  proved,  or  may  require  proof 
of  B,  0  and  D  before  permitting  proof  of  A. 

Prlnolpto. — The  necessity  of  confining  the  proof  to  those  facts,  which 
being  relevant,  can  alone  be  given  in  evidence  under  the  provisions  of  this 
Act.    The  ground  of  the  last  clause  is  general  convenience,  v.  ipotA. 

%.  S  ("  feidffM*.")  8.  3  ("  /teof.") 

s.  3  ("iVotMd.")  a.  3  ("  Jtfbwat") 

a.  3  ("  Onnt.")  a.  104  (Bunfati  ofpnnimg  fiuU  to  b«  provd 

a.  162  lAdmiiHbUUy  of  doemnmUt.)  to  make  midtnei  admittibU.) 

Oreenleaf,  Bv.,  §  M  a ;  Burr  Jones,  Bv.,  $g  812,  813 ;  Norton,  Bv.,  319. 

OOMICBNTART. 

In  order  that  the  proof  may  be  confined  to  relevant  facts  and  may  not 
stray  beyond  the  proper  limits  of  the  issue  at  trial,  the  Judge  is  empowered  to 
ask  in  what  manner  the  evidence  tendered  is  relevant.    The  Judge  must  then 
decide  as  to  its  admissibility     In  oases  tried  by  jury  it  is  the  duty  of  the  Judge 
JadM  to       ^0  decide  all  questions  of  admissibility  ;  and  in  his  discretion  to  prevent  the  pro- 
^•SBUMto  duction  of  insidmissible  evidence,  whether  it  is  or  is  not  objected  to  by  the    par- 
uty.  ties.(l)    A  CSvil  Court  also  should,  irrespective  of  objections  made  by  the  parties 

compel  observance  of  the  provisions  of  this  Act. (2)  In  the  case  of  documents 
the  Court  must  decide  the  validity  of  any  objection  there  may  be  to  their  pro- 
duction or  admis8ibiUty.(3)  An  erroneous  omission  to  object  to  that  which  is 
not  evidence  does  not  make  it  sdmissible.(4)  The  Court  must,  at  the  time  when 
the  evidence  is  tendered,  decide  whether  or  not  it  is  legally  admissible.  Ques- 
tions as  to  the  admissibility  of  evidence,  oral  or  documentary,  should  be  decided 
as  they  arise  and  should  not  be  reserved  until  judgment  in  the  case  is  given. (5) 

With  the  second  clause  read  section  104,  ante,  which  enacts  that  the  burden 
of  proving  any  fact  necessary  to  be  proved  in  order  to  enable  any  person  to  give 
evidence  of  any  other  fact  is  on  the  person  who  wishes  to  give  such  evidence. 
In  other  words  no  person  shall  be  allowed  to  give  evidence  before  he  has  shown 
that  he  is  in  a  legal  position  to  do  so.  It  often  (to  take  an  example)  happens 
that  an  agent  to  carry  a  message  and  bring  back  an  answer,  or  to  do  some  other 
act,  is  put  into  the  box  before  his  agency  or  authority  is  proved.  Thereupon 
an  objection  is  taken  by  the  opposing  Counsel  that  the  evidence  is  not  rec^v- 
able  because  the  agency  or  authority  is  not  proved.  An  undertaking  is  usually 
then  given  that  evidence  to  prove  the  agency  will  be  forthcoming  at  a  later 
period,  whereupon  the  case  proceeds.  If  the  proof  of  agency  should  break  down 
the  whole  of  the  alleged  agent's  evidence  is  expunged  from  the  Judge's  notes. 
It  would  often  be  highly  inconvenient  to  interrupt  the  witness  in  his  story,  and 
call  another  witness  in  the  middle  of  his  examination,  to  prove  agency.  It  is 
to  meet  such  a  state  of  things  that  this  clause  is  provided.(6) 

Subject  to  the  general  rule  that  each  party  should,  in  his  turn,  produce  ail 
the  testimony  tending  to  support  his  claim  or  defence,  the  order  of  time  for  the 
introduction  of  evidence  to  support  the  different  parts  of  an  action  or  defence 
should  be  generally  left  to  the  discretion  of  the  party  or  his  Counsel.     These 

(1)  Cr.  Pr.  Code,  s.  298,  v.  mUe,  p.  30.  (1889);  Gomehawi  aimt  v.  Ram  Nanm  ab«r- 

(2)  V.  aiile,  )i-  SO.  dirg,  9  W.  P.,  .■S87  (1808),  Ratn  Kmm  r.  JTaafol 

(3)  8.  1«2.  potlt  ^^   1   Alt.  U  .T.,  224  n.  (I9M).  and  dooonKOU 

(4)  JftUer  V.  MadMo  Da*,  2.1  I.  A.,  106 ;  ».  c,  wUch  are  not  admiamUe  nhonld  be  letoned  wfceo 
19  A.,  76  (tSvf').  tliey  are  pnracted  id.,  v.  ante,  p.  28. 

(5)  Jaitt  Sai  v.  Bkubalamn  Xttntly,  17  C,  178  (6)  Norton.    Kv.,    S19. 
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cannot  be  expected  to  show  ability  to  establisb  the  entire  claim  or  defence  in 
advance,  and  a  reasonable  latitude  must  be  allowed  as  to  the  order  in  which  the 
details  of  evidence  shall  be  brought  forward.  When  evidence  is  offered  which 
proves  or  tends  to  prove  any  relevant  fact,  it  is  to  be  presumed  that  this  will 
be  followed  by  such  other  proof  as  is  necessary  to  establish  the  proper  connec- 
tion. Hence  it  is  of  no  consequence  in  what  order  the  evidence  is  introduced, 
so  far  as  its  ultimate  legitimacy  is  concerned,  provided  in  its  relation  to  the  other 
evidence  in  the  case,  it  is  at  the  end  pertinent  to  the  is8ue.(l )  It  has  often  been 
declared  that  the  relevancy  of  testimony  need  not  always  appear  at  the  time 
when  it  is  offered,  since  it  is  usual  course  to  receive  at  any  proper  and  conve- 
nient stage  of  the  trial  in  the  discretion  of  the  Judge,  any  evidence  wliich  the 
Counsel  shows  will  be  rendered  material  by  other  evidence  which  he  undertakes 
to  produce.  If  it  is  not  subsequently  thus  connected  with  the  issue  it  is  to  be  laid 
out  of  the  case.(2)  But  before  Counsel  can  claim  the  indulgence  of  the  Court 
in  this  manner  to  introduce  evidence,  otherwise  presumably  incompetent,  he 
should  state  what  he  expects  to  prove,  or  in  some  other  way  satisfy  the 
Court  that  the  evidence  will  be  made  competent.  If  Counsel  fail  to  make 
the  testimony  relevant  by  other  evidence  it  should  be  withdrawn  from  the  con- 
sideration of  the  Court.  Having,  however,  regard  to  the  influence  of  the  im- 
proper testimony  upon  the  minds  of  the  Jury,  it  is  clear  that  the  Court  should 
exercise  great  caution,  in  criminal  cases,  in  admitting  testimony  of  doubtful 
competency  upon  the  promise  of  Counsel  to  show  its  materiality  by  subsequent 
proof.(3)  The  section  accordingly  gives  the  Court  a  wide  discretion  in  this 
matter.  It  should  be  added  that  it  is  extremely  desirable  that,  where  possible, 
proob  should  be  offered  in  a  coimected  sequence  whether  it  be  chronological  or 
logical  for  the  greater  convenience  of  the  Court  and  facility  of  apprehension. 

A  .Tudge  who  has  suggested  that  further  evidence  need  not  be  given  should 
not  then  decide  against  the  party  on  the  point  on  which  such  suggestion  was 
made  when  the  party  has  acted  on  such  suggestion  without  warning  him  and 
giving  him  an  opportunity  of  calling  witnesses  whom  he  had  been  ready 
to  adduce  and  whom  he  had  refrained  from  calling  at  the  suggestion  of 
the  Judge.(4) 

187.  The  examination  of  a  witness  by  the  party  who  axa^a- 
calls  him  shall  be  called  his  examination-in-chief.  ctSeir. ' 

The  examination  of  a  witness  by  the  adverse  party  shall  croas-exa- 
be  called  his  cross-examination.  ™  "*  °"" 

The  examination  of  a  witness,  subsequent  to  the  cross-  Ra.«xami- 
examination  by  the  party  who  called  him,  shall  be  called  his  °*""°- 
re-examination. 

188.  Witnesses  shall  be  first  examined-in-chief  then  (if  cu^rot  ' 
the  adverse  party  so  desires)  cross-examined,  then   (if  the  tion. 
party  calling  him  so  desires)  re-examined. 

The  examination  and  cross-examination  must  relate  to 
relevant  facts,  but  the  cross-examination  need  not  be  con- 
fined to  the  facts  to  which  the  witness  testified  on  his  ex- 
amination-in-chief. 

(1)  Bon  Joma,  Et..  §  812.  (4)  Hamfi  v.  mmtimm,   «  Bonu,  L.  R.,  636 

(S)  Oreeolnii,  Er.,  {  M  ».  (I«M). 

(^)  Bar  Jones  Er.,  {  813. 
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"552^^^.  The  re- examination  shall  be  directed  to  the  explanation 

*»««•  of    matter    referred  to   in    cross-examination ;    and  if   new 

matter  is,  by  permission  of  the  Court,  introduced  in  re-ex- 
amination, the  adverse  party  may  further  cross-examine  upon 
that  matter. 

OOUMBNTART. 
The  ezK-  "^^^  whole  subject  of  the  word  viv&  voce  examination  of  witnesses  in  open 


and  their 


Court  is  confined  of  necessity  to  a  very  great  extent  to  the  sound  judicial  dis- 
orStS^''  cretion  of  the  Judge  presiding  at  the  trial ;  and  but  few  positive  and  unbending 
rules  have  been  laid  down  with  regard  to  it.  The  control  of  the  Court  here  refer- 
red to  is  that  which  it  possesses  over  the  manner  and  extent  of  an  examination 
of  a  witness.  The  admisaihility  of  testimony  is  another  question.  The  time 
and  manner,  however,  of  examining  a  witness  is  in  the  discretion  of  the  Judge 
before  whom  the  trial  is  had.  This  discretion  extends  to  determine  the  length 
of  time  and  the  extent  to  which  the  witness  may  be  examined.  So  the  Judge 
may  interfere  and  protect  the  witness  against  irrelevant  inquiries  and  overrules 
question  repeated  after  being  several  times  substantially  answered,  and  allow 
the  witness  to  finish  a  proper  answer  to  a  proper  question  before  permitting 
another  to  be  put.  The  Judge  has  also  an  unlimited  right  in  his  discretion  to 
interrogate  the  witness  himself  both  in  civil  and  criminal  cases,  even  to  the 
extent  of  asking  leading  question3.(l)  But  a  Judge  should  not  ordinarily  inter- 
pose after  the  examination-in-chief  has  been  finish^,  and  question  the  witnesses 
on  the  points  to  which  the  cross-examination  will  properly  be  directed,  as 
to  do  so  may  render  their  subsequent  cross-examination  ineffective.  It  is  not 
the  province  of  the  Court  to  examine  the  witnesses,  unless  the  pleaders  on 
either  side  have  omitted  to  put  some  material  question  or  questions  ;  and  the 
Court  should,  as  a  general  rule,  leave  the  witnesses  to  the  pleaders  to  be  dealt 
with  as  laid  down  in  section  138  of  this  Act. (2)  The  necessity  for  the  Court's 
interposition  was  of  course,  formerly  greater  than  at  the  present  time  though 
even  now  cases  occur  to  which  the  following  remarks  of  Sir  Barnes  Peacock  are 
applicable.  The  Chief  Justice,  after  refemng  to  the  observations  of  the  Privy 
Council  upon  the  misfortune  of  Hindu  litigants  in  that  their  cases  often  fall  in 
the  earlier  stages  of  litigation  into  the  hands  of  incompetent  advisers  who  by 
falsehood,  suppression  of  abandonment  of  part  of  a  case  create  impediments 
to  its  success,  said  "And  I  may  add  that  it  is  another  great  misfortune  of  litigants 
in  the  mofussil  in  this  country  that  the  witnesses  who  are  called  to  prove  the 
facts  of  the  case  are  not  properly  examined  through  the  incompetency  of  those 
who  have  the  management  of  the  suits,  and  that  the  Judges  do  not  make  up 
for  that  incompetency  by  themselves  examining  the  witnesses  or  exercising 
those  powers  for  obtaining  the  truth  with  which  they  have  been  entrusted  by 
the  law  of  procedure.  "(3)  Though  where  a  witness  is  called  by  the  parties 
and  is  questioned  by  tlie  Court  no  cross-examination  upon  the  answer  given 
in  reply  is  allowed  without  the  leave  of  the  Court  ;(4)  yet  if  the  witness  be  called 
by  the  Court  he  may  be  cross-examined  in  the  same  manner  as  if  he  had  been 
produced  by  the  adverse  party.(6) 


(I)  Stewart    Kapatjen's  Ijiw   of   WHnesMa,   M  interfere  with  the  presentation  <rf  the  ea«e  •< 

220,    234;  1  Ureenleftf,  Ev.,  |  431 ;  Taylor,  Ev.,  action    of  defence"— Burr  Jonea,   Kv.,  {  SI*- 

5  1399:  Balin  v.  Coreir,  Ryan  *  Moody,   127:  (3)    Bam  0««y  ».  Jfiwte/ Berfee,  10  W.  K,» 

na  to  the  Judgn'e  question!.  Me  «.  106,  j)0)t,  (1868). 

(•2)  .Voor    Hur   v.  R.,  «  C,  279  <1S80);  e.  o.  7  (4)  S.   165,   post;    K.   v.   aaUufmm  Jfataa^ 

('.  1,.  K..  38.5.      ■  It  h   obTiom  that  thxw  privi-  11   Bom.  H.  C.  K.,  166  (1874).. 

leges  of  the  Court  should  be  »n  exeroiaod  M  not  (6)  Tarini  Cham*  ▼.  Sanim  Smaimn,  3  &  L.  L 

lo  prejudioe  the  riahta  of  the  parties  or  to  unduly  A.  0..  146,  IfiS  (IMW) ;  B.  r.  Orith  Chnitr,  S  <X. 


Digitized  by 


Google 


fS.  138.]  THE    BXAMINATIONS.  731 

The  order  of  examination  is  as  follows  : — When  a  witness  has  been  sworn 
or  affirmed  he  is  first  examined  by  the  party  calling  him  to  testify  ;  this  is  called 
the  direct  examination  or  examination-in-chief.  When  the  direct  examination 
is  finished,  the  adverse  party  is  at  liberty  to  cross-examine ;  afttfr  which  the  party 
calling  the  witness  may  re-examine  him.  This  usually  closes  the  examination 
of  the  witness,  though  in  many  cases  the  adverse  party  is  permitted  to  re-oross- 
examine  at  the  close  of  the  re-examination  ;  but  this  is  no  more  than  a  further 
cross-examination,  permitted  either  because  new  matter  is  brought  out  in  the 
re-examination,  or  because  the  Judge  in  his  discretion  sees  proper,  under  the 
circumstances,  to  allow  it.  The  party  beginning  then  calls  his  next  witness, 
who  is  examined  in  like  manner.  When  all  the  witnesses  of  the  party  beginning 
have  been  thus  examined,  his  case  is  closed.  His  opponent  then  opens  his  case 
and  calls  his  witnesses,  who  are  examined  in  the  same  way,  first  by  himself 
then  by  his  opponent,  and  then  re-examined  if  necessary  by  himself.  The  close 
of  his  case  is  ordinarily  followed  by  his  summing  up  of  the  evidence  and  then  be 
the  speech  in  reply  of  the  party  who  began.  Sometimes,  however,  the  latter 
at  the  close  of  his  opponent's  evidence  claims  to  adduce  further  evidence  in  reply 
to  that  which  has  been  given  on  the  other  side.  As  to  this  rebutting  evidence 
V.  post.  The  object  of  the  examination-in-chief  is  to  lay  before  the  Court  and 
jury  the  whole  of  the  information  of  the  witness  that  is  relevant  and  material ; 
that  of  the  cross-examination  is  to  search  and  sift,  to  correct  and  supply  omis- 
sions ;  that  of  the  re-examination,  to  explain,  to  rectify,  and  put  in  order.(l) 

The  privilege  to  examine  witnesses  has  also  been  extended  to  jurors  and 
a88essors.(2)  A  witness  may  not  foist  into  his  answer  in  any  examination  state- 
ments not  in  answer  to  questions  put  to  him.  This  is  called  "  volunteering 
evidence,"  and  the  pleader  of  the  opposite  party  should  be  on  his  guard  to  check 
its  introduction  by  objection. (3)  The  trial  Judge  should  upon  motion  strike 
out  answers  that  are  not  responsive  to  the  questions  asked,  that  is,  those  answers 
that  state  facts  not  called  for  by  the  questions,  or  those  which  express  an  opinion 
as  to  the  matter  in  question,  unless  the  question  calls  for  an  opinion  as  m  the 
case  of  experts.  But  where  only  a  part  of  the  answer  is  not  responsive  to  the 
question,  only  that  part  will  be  striken  out  which  is  objectionable  for  not 
being  re8ponsive.(4) 

As  to  objections  by  the  Court  to  the  admissibility  of  particular  questions 
V.  ante,  pp.  29,30,  and  as  to  objections  by  parties,  pp.  31-34  ante.  As  respects 
the  form  of  objections  they  should  be  specific  rather  than  general,  that  is,  should 
show  the  ground  or  grounda  of  objection.  Objections  to  questions  should  be 
made  at  the  time  they  are  put,  or  they  will  generally  be  regarded  as  waived. (6) 
A  distinction,  however,  must  be  drawn  between  the  efiect  of  the  admission  with- 
out objection  of  wholly  irrelevant  evidence  and  relevant  evidence  presented 
in  an  improper  form.  Only  in  the  latter  case  will  want  of  objection  cure  the 
defect.  For  an  erroneous  omission  to  object  to  that  which  is  not  relevant  at 
all  will  not  render  it  relevant.(6)  The  failure  to  object  to  one  improper  ques- 
tion to  which  an  unsatisfactory  answer  was  given  does  not  preclude  objection 
to  a  substantial  reiteration  of  the  same  question.  Special  objection  may  be 
taken  to  an  answer  as  well  as  to  a  question.  When  several  questions  per- 
taining to  the  same  point  are  asked  in  immediate  succession,  and  an  obection 
to  the  first  one,  which  is  merely  preliminary  to  the  others  is  improperly  over- 


tJI-t   (1S79);    Oofal  Latt  t.  Maniek  Latt,    21  C,  In  Amerkft    it  hm  li«en  held  that  the  refusal  of 

288  (1807).  the    trial    Jndgr    to    (triite    out  an  irreapooalTe 

(I)  Stewart  Rapaljee'a  np.    cU.,  f  230;   Wills,  annrer  is  reveniMe  error,  unless  it   v>  shonnthat 

Rt,,    218 — SSI.  ouoh  evidence  is  not  prejudicial  to  the  party  ap- 

(S)  S.  Ifle^  pot.  pealing,   tft.    Ste  Taylor,  Ev.,  i  Uir,. 

(S)  Xottoo,  Et.,   321.  (A)  Stewart  Rapaljee's  op.  eU.,  }  244. 

(4)  Bon  Jonea,  Er.,  }  814;  Stewart   Rapaljee'o  (8)  JUiUer  v.    Madho  Das,  23   I.  A.,   KW.   lie 

Uw  of  Witnesses,  {   24.t,  and  cases  there  oited-  (1896);  s.  c,  19  A.,  76,  aKir,  p.  32. 
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ruled,    the  objection  will  not  be  limited  to  the  fiist  question,  but  will  be 
deemed  to  cover  the  others  which  sprang  naturally  from  it.(l) 

When  evidence  is  rejected  at  the  trial,  the  party  proposing  it  should  for- 
mally tender  it  to  the  Judge  and  request  him  to  make  a  note  of  that  fact.(2) 
The  moment  a  witness  commences  giving  evidence  which  is  inadmissible  he 
should  be  stopped  by  the  Court.(3) 

The  witness  must  be  competent.  If  there  be  any  doubt  upon  this  point 
the  modem  practice  is  to  interrogate  the  witness  before  swearing  or  affinning 
him  or  to  elicit  the  facts  upon  the  examination-in-chief,  when,  if  his  incompet- 
ency appears,  he  will  be  rejected. (4) 

As  to  evidence  in  rebuttal  see  the  Civil  Procedure  Code,  section  180,  and  ante, 
p.  526.  In  addition  to  the  case^there  mentioned  the  plaintifi  is  also  generally 
entitled  to  give  evidence  in  reply  even  though  all  the  issues  are  upon  himself, 
when  the  case  made  against  him  is  one  of  which  he  has  had  no  notice  on  the 
pleadings  :(5)  and  in  any  case  where  a  defendant  does  not  lay  a  foundation  for 
his  own  affirmative  case  by  such  a  cross-examination  of  the  plaintiff's  witnesses 
as  will  give  him  fair  notice  of  the  points  as  to  which  they  are  going  to  be  con- 
tradicted, the  plaintiff  will  generally  be  allowed  to  give  evidence  in  reply.(6) 

As  the  demeanour  of  the  witness  while  under  examination  is  a  most 
important  test  of  his  credibility,  the  Courts  are  empowered  by  the  Codes  to 
record  their  remarks  relative  thereto.  (7) 

Leading  Counsel  may  interpose  and  take  the  examination  out  of  a  junior's 
hands.(8) 

Bxambia-  ^^^  ^^  ^^^  ^^  examination  after  the  witness  has  been  sworn  or  a£Brmed.(9) 

otaf  f°  ^^  '^  ^^^  province  of  the  party  by  whom  the  witness  is  called  to  examine  him  in 

chief  for  the  purpose  of  eliciting  from  the  witness  all  the  material  facts  within 

his  knowledge  which  tend  to  prove  such  a  party's  case. 

Few  general  rules  can  be  laid  down  as  to  this  topic  inasmuch  as  the  pro- 
priety of  the  questions  put  by  a  party  to  his  own  witness  in  proof  of  his  case  must 
in  the  nature  of  things  depend  to  a  very  great  extent  upon  the  particular 
circumstances  to  be  proved.  The  object  of  the  examination  is  to  elicit  the  truth, 
to  get  at  the  facts,  or  such  of  them  as  bear  upon  the  issue  in  favour  of  the  party 
calling  the  witness.  The  issue  must  be  kept  in  mind  by  the  questioner,  and 
only  material  and  relevant  facts,  not  those  which  are  collateral  and  impertinent, 
may  be  inquired  about.  But  it  is  not  necessary  that  every  question  put  to  a 
\ritne8s  shall  be  so  broad  and  comprehensive  that  the  answer  shall  be  evidence 
of  some  issue  in  the  case.  If  all  the  answers  to  a  series  of  questions  upon  the 
same  general  subject,  taken  together,  are  competent,  each  is  con^petent,  and  a 
question  tending  to  elicit  such  an  answer  should  be  allowed.  Each  question 
should  call  for  a  fact  and  not  a  conclusion  of  law  and  should  not  embrace  the 
whole  merits  of  the  case.  It  is  no  objection  to  a  question  that  it  assumes  facts 
which  are  undisputed,  but  a  question  based  upon  the  supposition  of  facts  not 
proved  is  improper.(lO)  So  also  a  compound  <}uestion,  one  part  being  admis- 
sible, and  the  remainder  inadmissible,  may  be  rightfully  excluded  as  a  whole- 

(1)  Stewart  P.apalje's  •>/>.  eit.,  f  244  ;  nee  gener-       dennt,  .'iS— 61. 

ally  Taylor,   Ev.,     H  >881  -1882B.  [u)  Doe  \.  GnOeg,  2  M.  &  BoK.,  S4S. 

(2)  Taylor,    Ev.,    §    1883A.  (8)  £i;a»y  v.  I>irJl'in««,  4  Ch.  D.,  24 ;  •«.  iMfl* 

(3)  B.  V.  PiOamhur  Sirdar,  7  W.    R.,  Cr.,  2.->  v.  ;4yiMiiwrt,  2  M.  A  R.,  I<8 ;  *«  WBh,  Br,  2M. 
(1867) ;  T.  awle,  p.  685  note  3,  and  ciues  there  cited.  (7)  Cit.  Pr.  Code,  «.  188;  Criminal  Proeedin 

(4)  V.  aiOf,  p.  686.  The  proliminary  examination  Code,  ■.  363. 

a«  to  competency    is  technically  called   examin-  (8)  Dot  v.  Hoe,  2  Camp.,  260. 

ation  on  thetwe  i<ire;  see  Taylor,  Ev.,  J  1303;  (6)  S.    138;  as  to  oath*  and  afiraatioai^  <• 

Wigmore,  Ev., I  486;    we  s.    118  ante;  Stewart  AppCHiHt. 

Rapalj«'»  op.  ca.,  232;    Warner's    La»  of    Eri-  (10)  See  notes  to  s.  138,  poal. 
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Bat  Counsel  are  often  allowed  to  ask  apparently  irrelevant  and  consequently 
inadmissible  questions  upon  their  promise  to  follow  them  up  at  the  proper  time 
by  proof  of  other  facts,  which,  if  true,  would  make  the  question  put  legitimately 
operative.(l)  The  party  examining  a  witness-in-chief  is  bound  at  his  peril  to 
ask  all  material  questions  in  the  first  instance,  and  if  he  fail  to  do  this,  it  cannot 
be  done  in  reply.  No  new  question  can  be  put  in  reply  unconnected  with  the 
subject  of  the  cross-examination  and  which  does  not  tend  to  explain  it.  If  a 
question  as  to  any  material  fact  has  been  omitted  upon  the  examination-in- 
chief,  the  usual  course  is  to  suggest  the  question  to  the  Court,  which  will  exer- 
cise its  discretion  in  patting  it  to  the  witnes8.(2) 

On  the  examination-in-chief  a  witness  as  a  general  rule  can  only  give  evi- 
dence of  facts{S)  within  his  own  knowledge  and  recollection.  In  some  cases 
hearsay  and  opinions  are  relevant.  But  in  all  cases  the  facts  must  be 
relevant,(4)  and  in  all  cases  the  answer  must  be  upon  a  point  of  fact  as 
opposed  to  a  point  of  law.  Ordinarily  a  witness  cannot  be  asked  as  to  a 
conclusion  of  law.  Sometimes  this  has  been  so  far  pressed  as  to  involve  the 
assumption  that  a  witness  cannot  be  asked  as  to  conclusions  of  fact.  The 
error  of  such  a  contention  consists  in  this  that  there  are  few  statements  of 
fact  which  are  not  conclusions  of  fact.  (5)  The  conclusions  of  a  witness  as  to 
the  motives  of  other  persons  are  inadmissible,  motives  being  eminently  inferen- 
ces from  conduct.(6)  Yet,  when  a  party  is  examined  as  to  his  own  conduct,  he 
may  be  asked  as  to  his  own  intention  or  motive,  his  testimony  to  such  intention 
or  motive  being  based  not  on  inference  but  on  consciousness.  But  the  right  of  a 
party  to  testify  to  his  intent  in  drawing  a  contract  or  other  document  is  limited 
by  the  rule  that  a  party  cannot  be  admitted  to  prove  his  intent  so  as  to  vary  the 
terms  of  a  document  by  which  he  is  bound.(7) 

Ab  to  opinion  evidence  and  the  distinction  between  ' '  matter  of  fact  ' ' 
and  "matter  of  opinion"  see  ante,  pp.  294-296,  and  as  to  hearsay,  p.  361,  ante. 

In  the  case  of  documents  the  witness  may  testify  to  their  existence  and 
identity,  but  not,  unless  secondary  evedence  be  admissible,  to  their  contents;(8) 
and  he  may  explain  but  may  not  in  general  contradict  or  vary  their  terms.(9) 


(1)  SKemrt  lUpaljee's  op.ril.,  %i3H  (ostotlie  od  mstten  of  moral  or    legal    obtigstioD  or  oo 

order  of  proof,  t'.  s.  136,  pp.  727 — 729  ink),    "Id  tho  manner  on  which  other  peraon*  would  prob- 

direet'  esaminatioD,  althongh  niedio.mty  u  more  ably  have  been  infloeaoed   had  the  parties    acted 

eaeSy  attainable,  it  may  he  a  'lueatioo  whether  the  in  one  way  rather   than  another;  Taylor,  Et.,  { 

higbcat  degree  of  excellence  ia  not  even  iitill  more  1419. 

rare"  (>.«.)  than  m   croes^examnation^.      "For  it  (6)    Wharton,  Er.,  {  606. 

reqoires    mentnl    powers  of  no  inf»rior  orHrr    so  (7)    Whaiton,  Et.,  {S  SOS.  482 ;  further,  ordi- 

to  interrogate  each    witnes*   whether  learned  or  narily  extrinsic  evidence  of  intent  is  inadniia<ible 

nnleamed,   intelligent,    or  dull,   matter-of -fut  or  in  the  cise  of  the  interpretation  nf  dooumoDts,  Beti 

iiuaginatiTe,    single-minded   or  'tesigoing,    as    to  Maharani  v.  Cotttelor  of  Elatmh,  17  A.,  1S8,  209 

hrhiging  his  story  before  the  tribunal  in  the  mo«t  <I894);    v.  ante,    intro.-!.   to  Ch.    VI   except    in 

natural,    comprehensible    and    elTertive     form."       certain  cases  of  ambiguity  v.  pp.  503 515  ante  ; 

Beat,    Kv.,    |   (HB.  Wharton,  Ev.,  §  963.     As  to  proof  of  intention 

(S)  Stewart  Bapalje's  op.  eil.,  }  233.  and  motive,  v.  anit  s.  14  and  muea  there   cited, 

(3)  T.  s.  3,  aiOe,  pp.  9— 11.  and    Stewart    Rapalje's   op.   cil.,    301,    392.  A 

(4)  S.  138 ;  for  meaning  of  "relevant,"  r.  s.  3,  oonunoD  instance  of  the  admissibility  of  evidence 
aaO,  p.  II  ;  as  to  belief  and  opinion,  tee.  Taylor  of  mental  condition  exists  when  a  party  is  asked 
Et.,  I  1414,  et  xq.;v.  ante.,  pp.  293—321.  whether  in  entering    into  a  contract    on    which 

(151  Wharton,  Ev.,  JJ  807,  15,  509 ;  Wharton.  the  action  is  baled,  he  relied  npon  the  represent- 
or. Et.,  {  7 ;  see  p.  293,    ontt.    Conclusions  of  ations  of  the  other  party. 

law  ore  for  the  Court  to  draw,  not  witnoees.      So  (8)    v.  atUt,  a*.  91,  69.  65,  and  notes  to  thtwe 

s  wttncas  will  not  be  permitted  to  testify  as  to  sections ;    Phipson,  Ev.,  3rd  Ed.,  442   as  to  the 

wlietlMr  a   party   i*   responsible   to    the   law ;  interposition  of  que^ions  for  tho  purpooe  of  as- 

whctheroertainfactseonstituteinlaw  an   agency  certaining  whether  the    matter    spoken    to    was 

and  tho  like^  ib..  .Stewart  Rapalje's,  op.  c*.,  J  238 :  contained  io  a  document,  *w  s.  1 44,  pott. 

witoe««a  are  not  permitted  to  stotc  their   views  (9)    v.  onto,  introd.  to  Ch.  VI  and  ss.  92.  99. 
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A  witness  may  give  the  substance  of  conversations  or  writings,  but  he  will 
not  be  permitted  to  say  what  is  the  impression  left  of  him  by  a  conversaljon 
unless  he  swears  to  such  impressions  as  recollections  and  not  inferences.  As  it 
is  enough  if  a  witness  swears  to  events  and  objects  according  to  the  best  of  his 
recollection  and  belief(l).  Further,  in  order  to  save  time,  a  witness  will  be 
permitted  to  state  the  result  of  numerous  or  voluminous  documents,  subject 
to  cross-examination  as  to  particuiars.(2)  So  he  may  state  whether  a  party's 
books  showed  his  insolvency  or  the  reverse  ;(3)  or  in  what  manner  bills  have 
been  invariably  drawn  ;{4)  but  he  will  not  be  allowed  to  give  his  impressions 
derived  from  unproduced  documents,  for  these  are  matters  of  inference  or 
construction  which  belong  to  the  tribunal  ;(5)  and  production  of  the  books 
themselves  should  be  given  if  reguired.(6) 

The  witness  will,  while  under  examination,  be  permitted  to  refresh  hi« 
memory  by  reference  to  documents.(7)  Leading  questions  may  not  ordinarilv 
be  put  in  examinstion-in-chief.(8)  In  cases  where  the  witness  proves  to  hf 
hostile  he  may  be  cross-examined  by  the  party  calling  him.{9)  Questions  tending 
to  corroborate  evidence  of  a  relevant  fact  are  admissible  ;(I0)  and  former 
statements  of  a  witness  may  be  proved  to  corroborate  later  testimony  as  to  the 
same  fact. (11)  Whenever  any  statement  relevant  under  sections  32,  83,  ante, 
is  proved,  all  matters  may  be  proved  to  corroborate  it,  or  to  confirm  the  credit  of 
the  person  by  whom  it  was  made  which  might  have  been  proved  if  that  person 
had  been  called  as  a  witness.(12)  Where  the  prosecution  declined  to  call  in 
the  Court  of  Session  a  witness  for  the  Crown  who  had  been  examined  in  the 
Magistrate's  Court  and  such  witness  was  therefore  placed  in  the  witness-box  by 
Counsel  for  the  defence,  it  was  held  that  Counsel  for  the  defence  was  not  entitled 
to  commence  his  examination  of  the  witness  by  questioning  him  as  to  what  he 
had  doposed  in  the  Magistrate's  Court.  Questions  as  to  his  previous  deposition 
were  under  the  circumstances  only  admissible  by  way  of  cross-examination  with 
the  permission  of  the  Court,  if  the  witness  proved  himself  a  hostile  witneBS.(13) 

nrn—  n  i  ii  After  the  party  calling  a  witness  has  concluded  the  examination-in-chief 

minatlon.      tj,g  opposite  party  has  a  light  to  cross-examine  the  witness  as  a  matter  of  course. 

Cross-examination  if  properly  conducted  is  one  of  the  most  useful  and  efficacious 

means  of  discovering  the  trpth.    Though  certain  rules  have  been  laid  down 

for  the  guidance  of  advocates  in  this  respect(]4)  the  faculty  of  interrogating 

(1)  Taylor,  Ev.,  J  UlU.  Wharton,  Gv.,  H  d-t)  J%c  Bcxt,  Ev.,  JJ  649— 663  (in  the  lut  pua- 
014,615.  If  a  witnesn  called  to  prove  the  hand-  irraph  <:itintt  D.  P-  Brotra's  "Qoldoi  Rolei," 
writing  of  a  paper  say  that  he  bttlievea  it  to  be  of  i>p.  614,  616)  {  31  "ExaniinatiOD  of  witcMwa; 
the  handwriting  of  the  defendants  from  itH  ran-  Hint*  for  conducting  a  tria<,"  Des  Moinn,  Jowa, 
tents  and  from  other  ciruun?stanve«,  he  may  be  1877 ;  Harris'  Hints  on  Advocacy ;  QidntSiu 
asked  what  those  circunistam-ee  are  :  R.  r.  Inst.  Orat..,  Bentham'x  Judicial  Evidence :  Bints 
Uvrphy,  8  C.  &  P.,  207.  to  witnesses  in  Courts  of  Justice  by  a  banister 

(2)  S.  66,  a.  (;),  anU,  pp.  Rom  v.'  HmUoft,  i  Baron  Field),  London  1816;  Stark,  Ev.,  IM: 
3  M.  ft  R.,  212 ;  RtAertt  v.  Doion,  Pea,  N.  P.  C,  Taylor,  Bv.,  §  1428 ;  Alisoos'.  PrMftioe  of  the 
83.  Criminal  l.aw  of  Scotland,  546,  047 ;  Evans  oa 

(3)  Mayor  v.  Stfton,  2  Stark,  R.,  274.  <  Tow-examin.<ition  in  his  Appendix  t«  Pothier'i 

(4)  Spencer  v.  Billing,  3  Camp.,  310.  "Obligations,"   No.   16,  Vol   n,  pp.  233,  234: 
(6)     Tojiiam  v.  McGregor,  1  C.  ft  K.,  320.                 Field,  Ev.,  630,  63!  ;  33—40  (tests  of  credibait; 

(6)  Johneon  v.  Kerehaa,  I  P.  0.  ft  S.,  260;  and  concert):  44 — 50,  fiO— ^  (dnaeanoor  sad 
tee  Taylor,  Ev.,  {  462 ;  Bterk,  Ev.,  646 ;  Stciph.  other  indications  of  troth  or  falsehood) ;  S5— 73 
Dig.,  Art.  71  (A).  (ability,    memory,    descriptive   powers) :  Stewart 

(7)  Ss.  ISO— 161,  pott.  Kapalje  s    op.  cU.,    {  245    d    teq.:     Wbatdy'i 

(8)  Ss.  141,  142,  posL  "Rhetoric"  and   "Historic  DoobU:"  CampbeD't 

(9)  8.  1!M,  pott.  ithetorir ;    Glassford's    Principles    of  EvideDcr, 

(10)  S.  166,  pott.  Kdinbnrgb,   1820 ;    see  observations    <rf  Xoasa, 

(11)  8.  167,  pott  .1.,  in  8»)ni  AK    v.    KatUmtlh    Oh,  6  W.   R . 

(12)  S.  168,  pott.  181 :     R.    v.     RamchanJm    Oonwi,    1»  a,  7» 

(13)  *.  V.  Zawar  Butm,  20  A.,  18S  (I8»7).  (1896). 
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witnesses  with  efEect  is  mainly  the  result  either  of  natural  acuteness  or  of  long 
forensic  practice.(l).  It  will,  however,  prove  useful  to  recall  here  Mr.  Norton's 
ubeervatioD  (Law  of  Evidence,  p.  320  )  that  cross-examination  is  to  be  warily 
approached  and  the  way  carefully  felt ;  that  xmless  there  is  some  very  good 
ground  for  believing  that  the  witness  can  be  broken  down  it  is  rarely  good  policy 
to  submit  him  to  a  seven?  cross-examination.  Sometimes  consequently  a  cross- 
examination  is  little  more  than  afiectation  in  order  that  the  examiner  may  not 
seem  to  let  the  witness  go  without  question,  as  if  he  were  totally  impregnable, 
and  a  few  questions  are  asked  to  shaKe  his  credit  or  show  the  weakness  of  his 
memory.  "  The  object  and  scope  of  cross-examination  is  two-fold, — to  weaken, 
qualify  or  destroy  the  case  of  the  opponent ;  and  to  establish  the  party's  own 
case  by  means  of  his  opponents'  witnesses.  With  this  view  the  witness  may 
be  asked  not  only  as  to  facts  in  issue  or  directly  relevant  thereto,  but  all  ques- 
tions (a)  tending  to  test  his  means  of  knowledge,  opportunities  of  observation, 
reasons  for  recollection  and  belief,  and  powers  nf  memory,  perception  and  judg- 
ment, or  (6)  tending  to  expose  the  errors,  omissions,  contradictions  and  impro- 
babilities in  his  testimony  ;  or  (c)  tending  to  impeach  his  credit  by  attacking  his 
character,  antecedents,  associations  and  mode  of  life  ;(2)  and  in  particular  by 
eliciting  (i)  that  he  has  made  previous  statements  inconsistent  with  his  present 
testimony  ;  or  (ii)  that  he  is  biased  or  partial  in  relation  to  the  parties  in  the 
cause  ;(3)  or  (iii)  that  he  has  been  convicted  (4)  of  any  criminal  onence."(5) 

The  cross-examination  must  as  much  as  the  examination-in-chief  relate 
to  relevant  fact8.(6)  Therefore  hearsay  is  always  inadmissible  as  sub- 
stantive evidence  whether  the  evidence  be  elcited  in  examination-in-chief  or 
<sro8S-examination.(7)  In  so  far  however  as  the  credibility  of  a  witness  is  alwa}^ 
in  i88ue,(8)  'relevancy'  is  a  term  of  a  wider  scope  in  cross-examination  than  in 
examination-in-chief  embracing  all  those  questions  to  credit  which  are  the  sub- 
ject-matter of  sections  146 — 153,  po«f.  Moreover,  the  cross-examination  need 
not  be  confined  to  the  facts  to  which  the  witness  testified  in  his  examination- 
in-ohief.(9)  This  is  in  accordance  with  the  EngUsh  practice  by  which  the  cross- 
examination  is  not  limited  to  the  matters  upon  which  the  witness  has  already 
been  examined-in-chief,  but  extends  to  the  whole  case,  and  therefore,  if  a  plain- 
tiff calls  a  witness  to  prove  a  single,  even  the  simplest,  fact  connected  with 
the  case,  the  defendant  is  at  liberty  to  cross-examine  him  on  every 
issue,  and  by  putting  leading  questions  to  establish,  if  he  can,  his  entire 
defence.(lO)  In  America,  however,  on  the  other  hand,  the  rule  which  prevails 
in  most  of  the  States  is  quite  different,  and  the  cross-examination  can  only 
relate  to  facts  and  circumstances  connected  with  the  matter  stated  in  the 
direct  examination  of  the  witness.  If  a  party  wishes  to  examine  a  witness  as 
to  other  matters,  he  must  do  so  by  making  the  witness  his  own.(ll) 

A  witness  may  be  cross-examined  as  to  all  facts  relevant  to  the  issue  and 
his  answers  thereon  may  be  contradicted.  He  may  also  be  cross-examined  on 
all  matters  which  affect  his  credit,  but  his  answers  thereon  cannot,  except  in 

(1)  BMt,  Ev.,  5»680,  663.  (o)  S.  138,  m  Obwrvatiora  in  Wilis.  Vi^:,  2SU>, 

(S)  Set  8.  116,  pott.  226. 

(3)  8m  s.  156  (2)  and    (3),  which  deni  with   the  (7)  Anf,  p.  364. 

impeachment  of  the  credit  of  the  wttoMi  by  cull.  (8)   Best,  Et.,  §263. 

ing  other  persona  to  testify  to  the  facts  therein  (9)  S.  138,  the  some  rule     prevailud  prior  to 

mantioned  if  he  denies  the  same  on  oroM-exami-  this  Art.  R.  v.  Uhan  Putt,  6  B.  U  It.,    App.,  88 

iMtian.     The  impeachment  of  credit  in  the  text  (1871);  ».  '■ ,  1.^  W.  R.,  (>.,  34. 

rrfai*    to   impeachment    by  cross-examination  of  (10)  Maynr  v.  Mnrrog,  19  U  J.  Oh.,  281 ;  Tay- 

the  witneaa  himself  and  not  by  means  of  indepen-  lor.   Rv.,   f   1432 ;  Steph.   Dig.,    /Vrt.    127.     The 

dent    testimony.     Ab    to    the  partiality     of  the  rule  prevails  thoogh  the  proof  is    of  a  merely 


,  ««e  a.  163,  KxcefHoH  (2).  formal  charaeter :  .Vorgnn  r.   Brydja,  2  Starfc, 

(4)  Btt  a.  156,  Etttrtion  (1).  314. 

(A)  Phipaon.  Et..  3rd  Ed..  4SI.  (11)  Burr  Jones,  Ev.,  }  1803. 
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two  cases,  be  contradioted.(l)  A  witness  cannot,  however,  be  cross-examined 
as  to  any  collateral  independent  fact  irrdevant  to  the  matter  in  issue,  for  the 
purpose  of  contradicting  him,  if  his  answer  be  one  way,  by  another  witness, 
in  order  to  discredit  the  whole  of  his  teetimony.(2)  So  where,  as  in  the  case 
last  cited,  defendant's  Counsel  cross-examined  a  witness  as  to  the  nature  of  a 
contract  made  by  him  with  Mr.  8.  (such  contract  not  being  the  matter  in  suit 
nor  Mr.  S.  a  party  thereto)  intending  if  the  witness  gave  an  affirmative  answer 
to  his  question  to  draw  from  thence  a  conclusion  that  he  had  made  the  same 
land  of  contract  with  the  defendant  (which  was  suggested  to  be  the  fact),  or  if 
witness  answered  in  the  negative  to  call  Mr.  8,  and  then  to  prove  the  contrary 
and  thereby  destroy  the  witness's  credit,  it  was  held  that  the  question  could  not 
be  put. 

Whether  the  right  to  cross-examine  survives  if  the  cross-examiner  after- 
wards calls  his  opponent's  witness  to  prove  his  own  case,  seems  in  England 
doubtful.  But  the  better  opinion  is  that  it  does  not,  and  that  the  witness  cannot 
be  asked  leading  questions  on  his  second  examination,  while  he  may  afterwards 
be  cross-examined  by  the  party  who  originally  called  him.(3)  This  last  opinion 
appears  to  have  been  adopted  by  this  Act.  The  part^  who  calls  a  witness — 
apparently  at  any  stage  of  the  case — examines  him  in  chief.  Snch  examina- 
tion would  naturally  be  directed  to  the  support  of  his  own  case,  upon  which 
the  adverse  party  would  then  have  a  right  to  cross-examine.  If  the  adverse 
party  again  called  the  same  witness,  he  could  clearly  only  examine  him  in  chief  .(4) 

Leading  questions  may  be  put  in  cross-examination.  (5)  As  to  evidence 
regarding  matters  in  writing,(6)  cross-examination  as  to  previous  statements 
in  writing,(7)  and  the  questions  which  generally  may  be  put  in  cross-examina- 
tion,(8)  see  the  sections  cited  below.  It  is  the  right  of  every  litisant,  unless  he 
waives  it,  to  have  the  opportunity  of  cross-examining  witnesses  whose  testimony 
is  to  be  used  against  mm,  and  even  when  circumstances  require,  to  adduce 
evidence  on  his  own  behalf  to  meet  the  evidence  which  such  cross-examination 
may  have  brought  forward.  He  is  also  entitled  himself  to  examine  the  wit- 
nesses who  can  give  evidence  in  support  of  his  case  in  order  that  he  may  bring 
out  the  necessary  information  as  fully  as  he  thinks  possible,  and  in  the  form 
which  he  considers  most  favourable  to  himself.  It  follows  that  evidence  given 
when  the  party  never  had  the  opportunity  either  to  cross-examine,  as  the  case 
may  be,  or  to  rebut  by  fresh  evidence,  is  not  legally  admissible  as  evidence  for 
or  against  him,  unless  he  consents  that  it  should  be  so  used.  (9)  When  a  case 
decided  ex  jMrte  in  the  absence  of  the  defendant  who  had  thus  no  opportunity 
of  cross-examining  the  plaintiff's  witnesses  was  re-admitted  to  the  file  and  to  a 
hearing ;  it  was  hdd,  that  the  Court  of  first  instance  ought  to  have  recalled  the 
plaintiff's  witnesses  and  allowed  the  defendant  an  opportunity  of  cross-examin- 
ing them  ;  and  this  not  having  been  done,  that  their  previous  depositions  could 
not  be  treated  as  evidence.(lO)  Where  the  witness  dies  or  falls  ill  before  cross- 
examination  his  evidence  will  be  admissible  though  its  weight  may  be  slight.(ll) 
When  a  witness  has  been  intentionally  called  and  sworn  by  either  party, 
the  opposite  party  has  a  right,  if  the  examination-in-chief  is  waived  or  if  the 
Counsel  changes  lus  mind  and  asks  no  questions,  to  cross-examine  him.(12) 

(1)  8,  iia,  v-t-  (*>  *«■  i48-i6a. 

(2)  SfXneelK  ▼.  Tk  WiUott,  7   East.,  lOS :  in  (9)    OoroetinU  Sircar  ▼.  Bam  Karmm,  9  W.  R, 


other  words,  no  »aoh  qiwrtion  can  be  pot  for  the  687.  688  (1S88),  ftr  Pheu.  .1., 

mere  purpose  uf  impeMihing  the  wttaess's  credit  Jttbm»  ▼.  TWssMmee  Ihttet,  18  Moo    L  A.,  380 

by  contradioting  him  ;  Taylor,  Et.,  f  J4S6.  (18S9). 

(3)  Taylor,  Er.,  !  1433.  (10)    Bam  Bait  v.  Kitori  Jfdku,  3  K  L.    B* 

(4)  Field,  Et.,  »30.  A.  C,  278  (lUW). 

(5)  8.  143.  (l»)    Taylor,  Kt.,  {  14C9 :  Phipsoo,    Br.,  3kd 

(6)  8.  144.  Bd.,  4S0  and  oases  there  eitad. 

(T)    8.146.  (U)    R. r.  Brook,  tfHatk,  R.,  4n;  PUBif 
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Where  a  witness  called  by  one  of  the  parties  is  a  competent  witness,  the 
opposite  party  has  a  right  to  cross-examine  him,  though  the  party  oalUng 
him  has  declined  to  ask  a  single  question.(l) 

Examination  of  a  witness  by  mistake  does  not  give  the  other  side  a  right 
to  cross-examine.  So  where  the  plaintiff's  Counsel  called  "Captain  S"  and 
Captain  Hugh  S  answered  and  was  sworn,  and  the  plaintiff's  Counsel  after  asking 
him  a  few  questions  ascertained  that  it  was  Captain  Francis  S  whom  they 
meant  to  examine,  this  was  held  not  to  give  the  other  side  a  right  to  cross-ex- 
amine Captain  Hugh  S,  as  he  was  only  examined  by  mistake.(2)  A  witness 
called  merely  to  produce  a  document  under  a  subpana  duces  tecum,  need  not  be 
sworn  if  the  document  either  requires  no  proof,  or  is  to  be  proved  by  other 
means ;  and  if  not  sworn  he  cannot  be  cross-examined. (3)  Witnesses  to  character 
may  b«  cros8-examined.(4)  An  accused  person  has  the  right  to  cross-examine 
the  witnesses  for  the  prosecution  after  their  examination  at  the  judicial  enquiry 
before  the  Magistrate  previous  to  commitment.  (5)  As  a  rule,  the  proper  and 
convenient  time  for  the  purpose  of  cross-examination  of  the  witnesses  for  the 
prosecution  is  at  the  commencement  of  the  accused  person's  defence  :  but  it  is 
in  the  discretion  of  the  Criminal  Court  to  allow  the  accused  to  recall  and  cross- 
examine  the  witnesses  for  the  prosecution  at  any  period  of  defence,  when  the 
Court  thinks  that  such  a  step  is  necessary  for  the  purposes  of  ]u8tice.(6)  After 
a  charge  has  been  drawn  up  the  accused  is  entitled  to  have  the  witnesses  for 
the  prosecution  recalled  for  the  purpose  of  cross-examination.  The  fact  that 
there  has  been  already  some  cross-examination  before  the  charge  has  been 
drawn  up  does  not  affect  the  privilege.  It  is  only  after  the  accused  has 
entered  upon  his  defence  that  the  Magistrate  is  given  a  discretion  to  refuse 
such  an  application  on  the  ground  that  it  is  made  for  the  purpose  of  vexation 
or  delay  or  for  defeating  the  ends  of  ]ustice.(7)  As  to  cross-examination, 
by  co-accused  and  co-defendants,  v.  -post,  p.  743. 

A  witness  ought  to  be  allowed  on  cross-examination  to  qualify  or  correct 
any  statement  which  he  has  made  in  his  examination-in-chief.(8)  A  witness 
is  not  always  compellable  to  answer  questions  put  to  him  in  cross-examina- 
tion :(9)  and  though  he  may  be  contradicted  on  all  matters  directly  relevant  to 
the  issue  he  cannot  [except  in  the  cases  mentioned  in  section  153,  j9os((10)l 
be  so  contradicted  on  matters  relevant  merely  as  affecting  his  credit.  A 
witness's  credit  may  be  impeached  either  by  cross-examination(ll)  or  by 
calling  independent  testimony  to  prove  the  tacts  mentioned  in  section  155, 
po«i.(12)  CrottD-examination  is  notice  to  the  opposite  party  of  the  line  of  defence 
adopted  and  will  therefore  in  some  cases  prevent  evidence  being  given  in 
reply.(l)     The  decisions  on  the  question  whether  or  not  a  party  is  entitled  to 

T.  Oomt*,  1  E»p.,  357 :  U  T.,  March  J6  (1890>,  (6)    KhwntUkaru  8ing  v.  rnxtodec  JttundtU 

ftr  Stepbeo,  J. :  u  to  liability  to  onxM-exainina-  22  W.  R.,  Cr.,  44  (1874) ;  «e  Or.  Pr.  Code,  a.  2M, 

tioD  where  an  affidarit  ha*  been  filed  and  with-  267.  In  re    Tltttoor    Dyal,    17    W.    R.,   Cr.,  U 

drairn:  ««  Re  ^uorte  ffitt  Cn.,  Ei  pirte  Youitg,  (1872);   *.   t.  ami   Kithan,  26  W.   R,  Or.,  48 

21  Ch.  D..  64,  (1870);  TaUuri  Venkayya  v.  R.,  4  M.,  130  (1881); 

(1)  «.  T.  IAa»  i>iia,16W.R.,Cr.,34(1871).  H.  v.  AiWeo  »i*a«,  2  A.,  259  (1879);  Fait  AU  ». 

(2)  Clifford  t.  Hunltr,  3  C.  *  P.,  16,  and  aee  Konmii,  7  C,  28  (1881) »  8  C.  K  R.,  826. 

RmA  T.  Smifk,  16  M.  ft   R.,  94  ;  Wood  t.  Mm-  (7)     Zomnnw  v.  Kom  Tahal,   27  C,  370  (1900). 


,  2  M.  ft  R.,  273 ;  Bni  v.  JatMt,  1  SUrk.,  (8)     R.  t.  Tylri  Doiadh,  18  W.  R.,  67  (1872). 

138.  (9)    8s.  147,  148,  poX. 

(3)  S.  130,    |KM(.     It  ha«  been  held  in  England  ( 10)    iSre  «.  163,  pnK,  and  «M  alio  ■.  166,  oL  (2). 
that    a   witoeaa   whoee    examination    har    been  (11)    See ».  \M,  port. 

itopped  by  tlie  Jodge  before  any  material  qnee-  (12)  In  this  Act  the  term  "  impeaching  oredit " 

tioo  has  been  pat  is  not  liable  to  croas-examina-  is  eonfined  to  the  latter  of  these  modes.    The 

Uoo :  Oeevy  t.  C!arr,  7  C.  ft  P.,  64.  English  and  Amerioan  writers  often  ose  the  term 

(4)  8.  140,  fort.  in  a  wider  sense.     It  is  obvious  that  a  witness's 
(6)    S.  T.    Bagal  Samba,  21  C,  643  (1893).  character  may  often  be  sucoessfnUy  impeached 
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cross-exa- 
mination. 


Intimidat- 
ing ero— 
Bxamlna- 
tion. 


see  a  document,  whicli  has  been  shown  to  one  of  his  witnesses  while  under  cross- 
examination  by  his  opponent,  are  somewhat  conflicting.  On  the  whole,  how- 
ever, the  practice  seems  to  be  that  if  the  cross-examining  Counsel,  after 
putting  a  paper  into  the  hands  of  a  witness,  merely  asks  him  some  question  as 
to  its  general  nature  or  identity,  his  adversary  will  have  no  right  to  see  the 
document ;  but  that  if  the  paper  be  used  for  the  purpose  of  refreshing  the 
memory  of  the  witness,  or  if  any  questions  be  put  respecting  its  contents,  or  as 
to  the  handwriting  in  which  it  is  written,  a  sight  of  it  may  then  be  demanded 
by  the  opposite  Counsel. (2) 

Cross-examination  may  be,  and  in  this  country,  not  unfrequently  inor- 
dinately long.(3)  Where  the  Court  is  satisfied  that  the  cross-examination  of 
any  witness  on  commission  is  being  unnecessarily  prolonged,  it  will  order  such 
cross-examination  to  be  concluded  within  a  certain  time.(4) 

As  to  this  Professor  Wigmore  remarks : — 

"  An  intimidating  manner  in  putting  questions  may  so  coerce  or  discon- 
cert the  witness  that  Us  answers  do  not  represent  his  actual  knowledge  on  the 
subject.  So  also  questions  which  in  former  subject  cause  shame  or  anger  in 
the  witness  may  unfairly  lead  him  to  such  demeanour  and  utterance  that  the 
impression  produced  by  his  statements  does  not  do  justice  to  his  real  testimonial 
value.  These  are  two  of  the  notorious  abuses  of  cross-examination,  and 
always  have  been,  both  in  the  early  period  when  it  was  still  chiefly  used  by- 
Judges  only,  and  also  since  the  time  of  its  mature  elaboration,  more  than  s 
century  ago,  as  the  greatest  weapon  of  truth  ever  forged.     In  two  noted 

Kisages   of   fiction  its    inveterate    abuse    has    been    satirized."      (Dickens, 
e  Pickwick  Club,  Ch,  XXIV:    Anthony  Trollope    "The  Three   aerks" 
•Ch.  XL). 

"  The  remedy  for  such  an  abuse  is  in  the  hands  of  the  judges.  The  disgrace 
of  these  occurrences  is  even  more  theirs  than  that  of  the  oflending  Counsel; 
for  the  former  have  not  the  temptation  of  partisanship  to  sway  them,  and  their 
duty  to  interfere  is  easier  to  fulfil  than  the  counsel's  duty  to  refrain.  The  slack 
sense  of  duty  thus  so  often  exhibited  becomes  the  more  blamable  in  con- 
trast with  the  scrupulous  sentimentality  which  will  be  exhibited  in  insisting 
on  the  tender  quiddities  of  the  law  that  favor  guilty  persons, — such  as  the  rules 
for  confessions  and  the  privilege  against  self-crimination.  For  the  probably 
guilty,  when  brought  to  book,  there  is  often  an  abundance  of  protection,  while 
for  the  unimplicated  and  innocent  witness,  coming  to  serve  justice  and  truth, 
there  is  scanty  assistance.  The  sport  is  of  more  interest  than  the  victim.  Such 
Judges,  as  well  as  Counsel,  were  justly  pilloried  by  the  great  novelist  (Dickens), 
and  his  pen  expressed  only  the  widespread  feeUng  of  dread  and  disgust  among 
the  laity  for  the  abuses  of  the  witness-box.  Those  abuses,  it  is  true,  are,  as  a 
whole,  probably  less  to-day  than  they  formerly  were ;  but  they  are  in  many 
places  still  not  uncommon.  They  are  too  frequent  when  they  occur  at  all.  The 
just  denunciations  of  high-minded  Judges  have  sometimes  stigmatized  these 
practices  as  they  deserve  ;  (6)  and  there  can  be  no  doubt  that  the  law  sanctions 


in  oroas-examination  wHboat  rpcoone  to  inde- 
pendent testimony  under  the  proTisioiu  of  e. 
1.1S. 

(1)  niorton T.  ietri*,  1  C.  ft  P., 529 j  t.  anie, 
pp.  723,  724. 

(2)  Taylor,  Ev.,  1 1452,  and  oaae*  there  cited  ; 
where  the  document  is  used  to  refresh  memory, 
me  a.  161,  jioH.  The  right  ahooM  be  ezeiciaed 
before  or  at  the  moment  the  «itne«s  awe  the  do- 
oament :  In  re  Jhubbno   MahUM,  8  C,  739,  744 


(18.S2). 

(3)  See  (1  to  nioh  oroM-ezamioatioo,  AiMct 
Siver  Jfiiuiif  Co.  v.  BurUm  MUint  Co.,  07  Tei. 
Rep.,  414  (Amw.),  cited  in  4  C.  W.  K.,  cixi 

(4)  Sumj  Pnuadr.  Sinndari  Life  Imnnna 
Co.,  30  C,  885  (1903). 

(5)  Mr.  Baron  Aldenon  once  remarked  to  > 

Conned  of  thi<  type:  'Mr. ,  yon  leem  totUnfc 

that  the  art  of  oron-ezaminatian  is  to  rxaaiine 
crossly'     (Sergeant  Ballantine's  Experiences,  lOB) 
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the  power  and  establishes  the  duty  of  the  trial  judge  to  use  a  proper  disore- 
tion  to  prevent  and  rebuke  them.  "(1) 

Mr.  W.  D.  Evans,  in  his  Notes  on  the  French  Jurist  Pothier,  says  : — 

"  The  abuses  to  which  this  procedure  is  liable  are  the  subject  of  very  fre- 
quent complaint,  but  it  would  be  absolutely  impossible,  by  any,  but  general 
rules,  to  apply  a  preventive  to  these  abuses  without  destroying  the  liberty  upon 
which  the  benefits  above  adverted  to  essentially  depend  ;  and  all  that  can  be 
effected  by  the  interposition  of  the  Court  is  a  discouragement  of  any  virulence 
towards  the  witnesses  which  is  not  justified  by  the  nature  of  the  cause,  and 
a  sedulous  attention  to  remove  from  the  minds  of  the  jury  the  impressions 
which  are  rather  to  be  imputed  to  the  vehemence  of  the  advocate  than  to 
the  prevarication  of  the  witness.  Whatever  can  elicit  the  actual  disposi- 
tions of  the  witness  with  respect  to  the  event, — whatever  can  detect  the 
operation  of  a  concerted  plan  of  testimony,  or  bring  into  light  the  incidental 
facts  and  circumstances  that  the  witness  may  be  supposed  to  have  suppressed, 
— in  short,  whatever  may  be  expected  fairly  to  promote  the  real  manifest- 
ation of  the  merits  of  the  cause,  is  not  only  justifiable  but  meritorious.  But  I 
conceive  that  a  client  has  no  right  to  expect  from  his  Counsel  an  endeavour 
to  assist  his  cause,  or  what  is  a  more  frequent  object,  to  gratify  his  passions, 
by  unmerited  abuse,  by  embarrassing  or  intimidating  witnesses  of  whose 
veracity  he  has  no  real  suspicion,  or  by  oonveying  an  impression  of  discredit 
which  he  does  not  actually  feel ;  and  that  where  such  ez3>ectations  are 
intimated,  there  is  an  imperious  duty  upon  the  advocate,  who,  while  the 
protector  of  private  right,  is  also  the  minister  of  public  justice,  wiuch  requires 
them  to  be  repelled.  Considering  the  subject  merely  as  a  matter  of  discretion, 
the  adoption  of  ab  unfair  conduct  in  cross-examination  has  often  an  efiect 
repugnant  to  the  interests  which  it  professes  to  promote  ....  But,  however,  un- 
favourable an  injudicious  asperity  of  cross-examination  may  be  to  the  ad- 
vancement of  a  cause,  it,  for  the  most  part,  is  congenial  to  the  wishes  of  the 
party ;  the  neglect  of  it  is  regarded  as  an  indifference  to  his  interests  and  a 
deriUction  of  duty  ;  and  the  practice  of  it  is  one  of  the  surest  harbingers  of  pro- 
fessional 8uoces8."(2) 

On  the  same  point  Bentham  remarks  : — 

"  Under  the  name  of  brow-beating  (a  mode  of  oppression  of  which  witnesses 
in  the  station  of  respondents  are  the  more  immediate  objects)  a  practice  is 
designated  which  has  been  the  subject  of  a  complaint  too  general  to  be  likely 
to  be  altogether  groundless.  Oppression  in  this  form  has  a  particular  propensity 
to  alight  upon  those  witnesses  who  have  been  called  upon  that  side  of  the 
cause  (whichever  it  may  be)  that  has  the  right  on  its  side  ;  because  the  more 
clearly  a  side  is  in  the  right,  the  less  need  has  it  for  any  such  assistance  as  it  is 
in  the  nature  of  any  such  dishonest  arts  to  administer  to  it ...  .  Brow-beating  is 
that  sort  of  offence  which  never  can  be  committed  by  any  advocate  who  has  not 
the  Judge  for  his  accomplice  ....  Rule  1.  Every  expression  of  reproach,  as  if  for 
established  mendacity :  every  such  manifestation,  however  expressed — by 
language,  gesture,  countenance,  tone  of  voice  (especially  at  the  outset  of  the 
examination) — ought  to  be  abstained  from  by  the  examining  advocate.  If  the 
tendency  of  such  style  of  address  were  to  promote  the  extraction  of  material 
truth,  at  the  same  time  that  the  action  of  it  could  not  be  supplied  to  equal 
efiect  by  any  other  plan  of  examination, — ^the  vexation  thus  produced  (how  sharp- 
soever)  not  being  of  any  considerable  duration,  the  liberty  might  be  allowed, 

(1)     WigmoR,  Et.,   I  781,   reJerring   aluo  to  Hall  1,  236). 

"CroH-exuninstioD— A    Sooratio  XNalogne  "  by  (2)  W.  D.  ETUi'a  in  hi(  Notee  to  Pothlw  U. 

E.ManK>o(KLawQiwrt.  Rev.  100),  sndSmollittt'a  220  (180«),  aa  regarda,  howerer,  tbe  laat  ofaacr- 

letter  o(  rabnke  to  a  Coanwl  who  had  wantonly  ration  the  dateatHia  to  be  obaerred,    and  it 

abeaed    him.    (Foaa*   Memoriea   of   Weatminater  haa  not  the  aame  troth  at  the  pceaent  day. 
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with  prepoaderant  advantage  for  the  furtherance  of  justice.  But,  on  a  close 
investigation,  no  advantage,  but  rather  a  disadvantage,  even  in  respect  of 
furtherance  of  justice,  seems  to  be  the  natural  result  of  an  assumption  of  this 
kind  ....  By  reproachful  and  terrifying  demeanour  on  the  part  of  a  person  in- 
vested with,  and  acting  under  an  authority  thus  formidable,  it  seems  full  as 
natural  that  an  honest  witness  should  be  confounded,  and  thus  deprived  of 
recollection  and  due  utterance,  and  even  (through  confusion  of  mind)  betrayed 
into  self-contradiction  and  involuntary  falsehood,  as  that  a  dishonest  witness 
should  be  detected  and  exposed.  The  quiet  mode  above  described  is  not  in 
any  degree  susceptible  of  this  sort  of  abuse  :  the  outrageous  mode  seems  more 
likely  to  terminate  in  the  abuse  than  in  the  use  ....  Rule  2.  Such  unwar- 
ranted manifestations,  if  not  abstained  from  by  the  advocate,  ought  to  be 
checked,  with  marks  of  disapprobation,  by  the  Judge.  In  the  presence  of 
the  Jugde.  any  misbehaviour,  which,  being  witnessed  at  the  time  by  the 
Judge,  is  regarded  by  him  without  censure,  becomes  in  effect  the  act, 
the  misbehaviour,  of  the  Judge.  On  him  more  particularly  should  the  reproach 
of  it  lie ;  because  for  the  connivance  (which  is  in  effect  the  authorization)  of 
it,  he  cannot  ever  possess  any  of  those  excuses,  which  may  ever  and  anon 
present  themselves  on  the  part  of  the  advocate.  The  demand  for  the  honest 
vigilance  and  occasional  interference  of  the  Judge  will  appear  the  stronger 
when  due  consideration  is  had  of  the  strength  of  the  temptation,  to  which  on 
this  occasion,  the  probity  of  the  advocate  is  exposed.  Sinister  interests  in 
considerable  variety  concur  in  instigating  him  to  this  improper  practice. 
....  Rule  3.  When  on  the  false  supposition  of  a  disposition  to  mendacity,  an 
honest  witness  has  been  treated  accordingly  by  the  cross-examining  advocate 
( the  Judge  having  suffered  the  examination  to  be  conducted  in  that  manner  for 
the  sake  of  truth) — at  the  close  of  which  examination  all  doubts  respecting  the 

Jrobity  of  the  witness  have  been  dispelled, — it  is  a  moral  duty  on  the  part  of  the 
udge  to  do  what  depends  on  him  towards  soothing  the  irritation  sustained  by 
the  witness's  mind  ;  to  wit,  by  expressing  his  own  satisfaction  respecting  the 
probity  of  the  witness,  and  the  sympathy  and  regret  excited  by  the  irrita- 
tion he  has  undergone Under  the  spur  of  the  provocation,  I  remember 

now  and  then  to  have  observed  the  witness  turn  upon  the  advocate  in  the  way 
of  retaliation.  On  an  occasion  of  this  sort,  I  have  also  now  and  then  observed  the 
Judge  to  interpose,  for  the  purpose  of  applying  a  check  to  the  petulance  of  the 
witness.  For  one  occasion  m  which,  under  the  spur  of  the  injury,  the  injured 
witness  has  presented  himself  to  my  conception  as  overstepping  the  limits  of  a 
just  defence, — ten,  twenty  or  twice  twenty,  have  occurred,  in  which  the  witness 
has  been  suffering,  without  resistance  and  without  remedy,  as  well  as  without 
just  cause,  under  the  torture  inflicted  on  him  by  the  oppression  and  insolence 
of  an  adverse  advocate.  Scarcely  ever,  I  think,  had  I  the  satisfaction  of 
observing  the  Judge  interpose  to  afford  his  protection  to  the  witness,  either  at 
the  commencement  of  the  persecution,  for  the  purpose  of  staying  or  alleviating 
the  injury,  or  at  the  conclusion,  for  the  purpose  of  affording  satisfaction  for 
it, — such  inadequate  satisfaction  as  the  nature  of  the  case  admits  of."(l) 

Lord  Langdale,  M.  R.,  said  in  Johnstone  v.  Tod  :  (2)  "  Witnesses  and  parti- 
cularly illiterate  witnesses  must  always  be  liable  to  give  imperfect  or  erroneous 
evidence,  even  when  orally  examined  in  open  Court.  The  novelty  of  the  situa- 
tion, the  agitation  and  hurry  which  accompanies  it,  the  cajolery  or  intimidation 
to  which  the  witness  may  be  subjected,  the  want  of  questions  calculated  to 
excite  those  recollections  which  might  clear  up  every  difficuty,  and  the  confu- 
sion occasioned  by  cross-examination,  as  it  is  too  often  conducted,  may  give 
rise  to  important  errors  and  omissions." 


(1)    .leremy   BoDthua,    Rationale  of  Judicial  (2)    5  Bear.,  Wl  (1843). 

EvidMice,  B.  II,  c.  IX,  B.  Ill,  c.  «. 
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Lowrie,  J.,  in  ElioU  v.  Boylesil)  a&id  "It  is  entirely  natural  that  in  the 
public  trial  of  causes  the  earnestness  of  counsel  should  often  become  unduly 
intense  ;  and  it  is  not  possible  to  prevent  this  without  such  an  attribution  and 
exercise  of  power  as  would  be  entirely  inconsistent  with  that  freedom  of  thought 
that  is  necessary  to  all  thorough  investigation.  The  remedy  for  it  is  to  be 
found  in  inner  rather  than  in  outer  discipline.  Those  who  are  zealously  seeking 
the  truth  cannot  always  be  watchful  to  measure  their  demeanour  and  expressions 
in  accordance  with  the  feelings  or  even  with  the  rights  of  others.  This  zeal, 
even  when  inordinate,  must  be  excused,  because  it  is  necessary  in  the  search  of 
truth  ;  and  generally  it  is  not  possible  to  condemn  it  as  misguided  or  excessive 
until  its  fault  has  been  proved  by  the  discovery  of  the  truth  in  the  opposite 
direction  ;  and  possibly  its  very  excess  may  have  contributed  to  the  discovery. 
When  the  presiding  Judge  is  respected  and  prudent  a  hint  kindly  given  is 
generally  all  that  is  needed  to  restrain  such  ardour,  when  it  does  not  arise  in 
any  degree  from  habitual  want  of  respect  for  the  rights  of  others  and  for  the 
order  of  public  business.  Witnesses  often  suffer  very  unjustly  from  this  undue 
earnestness  of  Counsel,  and  they  are  entitled  to  the  watchful  protection  of  the 
Court.  In  the  Court  they  stand  as  strangers,  surrounded  with  unfamiliar  cir- 
cumstances, giving  rise  to  an  embarrassment  known  only  to  themselves  ;  and 
in  mere  generosity  and  common  humanity  they  are  entitled  to  be  treated,  by 
those  accustomed  to  such  scenes,  with  great  consideration,^ — at  least  until  it 
becomes  manifest  that  they  are  disposed  to  be  disingenuous.  The  heart  of 
the  Court  and  ]ury,  and  all  disinterested  manliness,  spontaneously  recoil  at  a 
harsh  and  unfair  treatment  of  them,  and  the  cause  that  adopts  such  treatment 
is  very  apt  to  suffer  by  it.  It  is  only  where  weakness  sits  in  judgment  that  it 
can  benefit  any  cause.  Add  to  this  that  a  mind  rudely  assailed  naturally  shuts 
itself  against  its  assailant,  and  reluctantly  communicates  the  truths  that  it 
possesses." 

' '  There  is  another  matter  connected  with  cross-examination,  in  which  Insultins 
there  is  no  room  for  doubt  as  to  the  duty  of  Counsel  and  as  to  the  duty  incum-  JSJ^?^" 
bent  upon  Judges  to  enforce  that  duty  stringently.  The  legitimate  object  of  **«"««>*•»• 
cross-examination  is  to  bring  to  light  relevant  matters  of  fact  which  would  *  •""•• 
otherwise  pass  unnoticed.  It  is  not  unfrequently  converted  into  an  occasion 
for  the  display  of  it,  and  for  obliquely  insulting  witnesses.  It  is  not  uncommon 
to  put  a  question  in  a  form  which  is  in  itself  an  insult,  or  to  prepare  a  question 
or  receive  an  answer  with  an  insulting  observation.  This  naturally  provokes 
retorts,  and  cross-examination  so  conducted  ceases  to  fulfil  its  legitimate 
purpose,  and  becomes  a  trial  of  wit  and  presence  of  mind  which  may  amuse  the 
audience,  but  is  inconsistent  with  the  dignity  of  a  Court  of  Justice  and  un- 
favourable to  the  object  of  ascertaining  the  truth.  When  such  a  scene  takes 
place  the  Judge  is  the  person  principally  to  blame.  He  has  a  right  on  all 
occasions  to  exercise  the  power  of  reproving  observations  which  are  not 
questions  at  all,  of  preventing  questions  from  being  put  in  an  improper  form, 
and  of  stopping  examinations  which  are  not  necessary  for  any  legitimate 
purpo8e."(2)  In  Ings'  Trial(3)  (1820)  Mr.  Adolphiu  cross-examining  an 
alleged  accomplice :  "  I  think  you  told  us  some  things  then  (Monday,  at 
another  trial  for  the  same  plot)  thiat  did  not  come  to  your  recollection  to-day  ? 
A.  "That  may  be.  I  will  not  pretend  to  say,  that  the  next  time  I  come  up 
here  I  can  communicate  as  I  have  done  to-day. ' '  Q.  Certainly  not ;  there  are 
people  that  proverbially  ought  to  have  a  good  memory  ?  "  A.  '*  Yes,  cer- 
tainly. "  Q.  "  You  make  your  evidence  a  little  longer  or  shorter,  according 
as  the  occasion  suits  ?  A.  "  Yes,  I  mention  the  circumstances  as  they  come 
to  my  recollection."     .     .     .    Mr.  Ovmey:    "That    is  observation,   and  not 

(1)  31  Pa.,  66  (Anirr.),  (1807),  cited  in  Wig-       England,  yol.  I,  pp.  43fi,  436.    5ee  a«  to  oSenaive 
Biore,  p.  S76.  qnMtiooi,  ■.  162;  yad, 

(2)  Stephen's  Hiitoty  of  the  Criminal  Lav  oi  (3)    33  How.  St.  Cr.,  967,  999  (1820). 
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question."  Mi.  Adolphw.^*  I  am  asking  him  a  question."  L.  C.  J.  Daliag  : 
"  You  should  not  now  observe  on  ^evidence.*'  Ht.  Adolphus.  "This  about 
the  digging  entrenchments  you  did  not  state  on  Monday  ?  "  A.  "  No,  I 
forgot  that."  Q.  "  The  next  time  there  will  be  a  new  story  ?  "  Mr.  Gumey  : 
"  I  must  interpose,  my  lord.  L.  C.  J.  Dallas  ;  "  All  these  observations  are  cer- 
tainly incorrect."  Mr.  Adolphus  :  "He  has  said  it  himself ;' when  next  I 
come  into  the  box,  I  shall  recollect  other  things,'  and  upon  that  I  put  the  ques- 
tion, whether  he  would  tell  another  story  the  next  time  he  comes.  "  L.C.J. 
Dallas ;  "  Ask  him  the  question  if  you  wish  it."  Mr.  Adolphus  :  "  Shall  you 
tell  us  a  new  story  the  next  time  '(2)  "  A.  "  No.  If  anything  new  occurs  to 
my  mind  when  I  come  to  stand  here,  I  will  state  it." 

In  Hardy's  Trial,(l)  Mr.  Erskine,  cross-examining  a  witness  to  the  proceed- 
ings of  an  alleged  seditious  meeting :  "  Then  you  were  never  at  any  of  thoee 
meetings  but  in  the  character  of  a  spy  "  ? — "As  you  call  it  so,  I  will  take  it  so. " 
' '  If  you  were  not  there  as  a  spy  take  any  title  you  choose  for  yourself,  and  I  will 
give  you  that  "  L.  0.  J.  Eyre  :  ' '  There  should  be  no  name  given  to  a  witness 
on  his  examination.  He  states  what  he  went  for,  and  in  making  observations 
on  the  evidence,  you  may  give  it  any  appellation  you  please."  After  a  repetition 
of  the  practice,  Mr.  Oibbs  :  "  I  am  sorry  to  interrupt  you,  but  your  questions 
ought  not  to  be  accompanied  with  those  sort  of  comments ;  they  are  the 
proper  subjects  of  observation  when  the  defence  is  made.  The  business  of  a 
cross-examination  is  to  ask  all  sorts  of  acts  to  prove  a  witness  as  closely  as 
you  can  but  it  is  not  the  object  of  a  cross-examination  t«  introduce  that  kind  of  peri- 
phrasis as  you  have  just  done,"  Mr.  Erskine :  "  But,  on  a  cross-examination — 
Counsel  are  not  ctdled  upon  to  be  so  exact  as  in  an  original  examination ;  you  axe 
permitted  to  lead  a  witness  ;"  L.  C.  J.  ^yre  :  "  I  thuik,  it  is  so  clear  that  the 
questions  that  are  put  are  not  to  be  loaded  with  (Ul  the  observatiotu  that  arise  upon 
all  the  previous  parts  of  the  case ;  they  tend  so  to  distract  the  attention  of  every 
body,  they  load  us  in  point  of  time  so  much  ;  and  that  that  is  not  the  time  for 
observation  upon  the  character  and  situation  of  a  witness  is  so  apparent  that  as  a 
rule  of  evidence  it  ought  never  to  be  departed  from." 

"It  is  an  established  rule,  as  regards  cross-examination,  that  a  Counsel 
has  no  right,  even  in  order  to  detect  or  catch  a  witness  in  a  falsity,  falsely  to 

assume  or  pretend  that  the  witness  had  previously  sworn  or  stated  difEerently  to 

not  proved,  tjjg  f^ct^  qj  tlu^t  a  matter  had  previously  been  proved  when  it  had  not.  In- 
deed, if  such  attempts  were  tolerated,  the  English  Bar  would  soon  be  debased 
below  the  most  inferior  of  society.  "(2) 

A  question  which  assumes  a  fact  that  may  be  in  controversy  is  leading, 
when  put  on  direct  examination  because  it  affords  the  willing  witness  a  sugges- 
tion of  a  fact  which  he  might  otherwise  not  have  stated  to  the  same  effect. 
Similarly,  such  a  question  may  become  improper  on  cross-examination,  because 
it  may  by  implication  put  into  the  mouth  of  an  unwilling  witness,  a  statement 
which  he  never  intended  to  make,  and  thus  incorrectly  attribute  to  him  testi- 
mony which  is  not  his.(3) 

In  the  Parnell  Commission's  Proceeding, (4)  the  "  Times  "  having  charged 
the  Irish  Land  League  with  complicity  in  crime  and  outrage,  a  constable  testify- 
ing to  outrages  was  cross-examined  by  the  opponents  as  to  his  partisan  employ- 
ment by  the  ' '  Times  ' '  in  procuring  its  evidence  :  Mr.  Lockwood  :  ' '  How  long 
have  you  been  engaged  in  getting  up  the  case  for  the  '  Times  '  Sir  H.  James : 
"  What  I  object  to  is  that  Mr.  Lockwood,  without  having  any  foundaticm  for 
it,  should  ask  the  witness  How  long  have  you  been  engaged  in  getting  up  the 


Qaeatlons 

lead  or  aa- 
aometeots 


(1)    24  How.  St.  Tr.,  7M  (1704). 
(S)    Joieph  Cfaitty,   Prutice  of  tho  L»w,  Sod 
Ed..iii,  801. 


(3)  Wignion,  Er.,  {  780. 

(4)  19th  <U;.  Tima*  Rep.,  pt.  {v    p.  2S!. 
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case  for  the  '  Times.'  ?  "  Mr.  Loekwood  :  "  I  will  not  argue  with  my  learned 
friend  as  to  the  exact  form  of  the  question,  but  I  submit  that  it  is  perfectly 
proper  and  regular.  If  the  man  has  not  been  engaged  in  getting  up  the  case 
for  the  '  Times'  he  can  say  so.  "  Sir  E.  Jame$  :  "  I  submit  that  my  learned 
friend  has  no  right  to  put  this  question  without  foundation.  CJounsel  has  no 
right  to  say  '  When  did  you  murder  A.  B.  ?  '  unless  there  is  some  foundation 
for  the  question.  In  this  same  wa^  he  has  no  right  to  ask  '  How  long  have 
yon  been  engaged  in  getting  up  this  case  ?  '  for  it  assumes  the  fact."  Presi- 
dent Hannen.  "  1  do  nU  congtder  that  Mr.  Locheood  was  entitled  to  mU  the  ques- 
tion in  thai  form  and  to  assume  that  the  witness  has  been  employed  by  we  Times." 

The  Evidence  Act  gives  a  right  to  cross-examine  witnesses  called  by  the  anta:  oo- 
adverse  party.(l)  One  accused  person  therefore  may  cross-examine  a  witness  »oou«*d. 
called  by  another  co-accused  for  his  defence  when  the  case  of  the  second  accused 
is  adverse  to  that  of  the  first.(2)  The  section  does  not  make  special  provi- 
sion for  the  case  of  cross-examination  by  co-accused  or  by  co-defendants.  It 
is;  however,  well  settled  that  the  evidence  of  one  party  cannot  be  received  as 
evidence  against  another  party  unless  the  latter  has  had  an  opportunity  of  test- 
ing it  by  cross-examination. (3)  It  has  been  further  held  that  all  evidence  taken 
whether  in  examination-in-chief  or  cross-examination  is  common  and  open  to 
all  the  parties.(4)  It  follows  that  if  all  evidence  is  common  and  that  which  is 
jjiven  by  one  party  may  be  used  for  or  against  another  party,  the  latter  must  have 
the  right  to  cross-examine.  The  right  therefore  of  a  defendant  (and  d  jortiori 
an  accused)  to  cross-examine  a  co-defendant  or  co-accused  is,  according  to  the 
English  cases,  unconditional  and  not  dependent  upon  the  fact  that  the  cases  of 
the  accused  and  co-accused  are  adverse,  or  that  there  is  an  issue  between  the 
defendant  and  his  co-defendant.(5)  If  a  defendant  may  cross-examine  a  co- 
defendant's  witnesses  d  fortiori  he  may  cross-examine  his  co-defendant  if  he 
gives  evidenoe.(6) 

The  party  who  called  the  witness  may,  if  he  like,  and  if  it  be  necessary,  re-  Sttwa!*"'*"^ 
examine  him.  The  re-examination  must  be  confined  to  the  explanation  of  mat- 
ters arising  in  cross-examination.  ' '  The  proper  o£Sce  of  re-examination  (which 
is  often  inartistically  used  as  a  sort  of  summary  of  aU  the  things  adverse  to  the 
cross-examining  Counsel  which  may  have  been  said  by  a  witness  during  cross- 
examination)  is  by  asking  such  questions  as  may  be  proper  for  that  purpose,  so 
as  to  draw  forth  an  expUmation  of  the  meaning  of  the  expression  used  by  the 
witness  in  cross-examination,  if  they  be  in  themselves  doubtful ;  and  also  of 
the  motive,  or  provocation  which  induced  the  witness  to  use  those  expressions: 
but,  a  re-examination  may  not  go  further  and  introduce  matter  new  in  itself  and 
not  suited  to  the  purpose  of  explaining  either  the  expressions  or  the  motives  of 
the  witness.  "(7)  So  if  the  witness  has  admitted  having  made  a  former  incon- 
sistent statement,  he  may  in  re-examination  explain  his  motives  for  so  doing.(8) 
Even  if  inadmissible  matters  are  introduced  the  right  to  re-examine  upon  them 
remains.(9)  But  as  observed  new  facts  or  matters  which  are  not  properly  ex- 
planatory cannot  be  introduced  in  re-examination.  So  where  a  certain  con- 
versation had  been  admitted  in  cross-examination  distirhct  matters  occurring  in 

(1)  Ram  Chand  r.  Hanif  Hkeith,  21  C,  401  the  only  other  alternstlTe  whicn  ia,  however, 
(1893);  for  the  rule  prior  to  the  Act,  see  it,  T.  hardly  practickUe,  is  to  declare  the  eviilenre 
fvToop  Ckunder,  12  W.  K.,  Cr.,  76  (1889),  cited  given  not  to  be  common  to  all  the  |iartiai ; 
in  the  last  case.  See  R.  v.  £krdi«,  «  Cox,  488 ;  see  «.  v.  Awroop  Chundtr,  12  W.  R.,  Cr.,  78, 
Lord  T.  C'oin'n,  3  Drew,  222,  22.1.  tupn. 

(2)  Aim   Ckend  v.    nar.il  SkeiO,  21  C,  401  (6)    AUtii  v.  Allen,  supra,  284. 

(1803).  (7)    Taylor,    Er.,   f   1474;   Oreenleal,   Br.,    { 

(J)     AUen  V.  AUen,  U  R.  P.  D.  (1894),  24S,  1«7. 

•54.  (8)    R.  T.  ITooifa,  I  Cr.  A  D.,  439,    The  Quetne 

(4>     l-orH  T.  Culvin,  3  Drewiy,  222.  oose,  2  B.  *  B.,  297. 

(8)     lb.,  foUowed  in  i4«en  ▼.    AUen,    supra  ;  (9)    BUirtU  y.  Trefonning,  3  \.  X  K.,  F6i. 
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the  name  conversation  were  not  allowed  to  be  proved  in  le-examination  which, 
although  connected  with  the  subject-matter  of  the  suit,  were  not  connected 
with  the  assertions  to  which  the  cross-examination  related.(l)  If  facts  are 
called  out  on  cross-examination  which  tend  to  impeach  the  integrity  or 
character  of  the  witness  he  ma^,  in  re-examination,  make  explanation  showing 
that  such  facts  are  consistent  with  his  credibility  as  a  witness  although  such 
testimony  would  be  otherwise  irrelevant.  (2)  New  matter  may,  however,  be 
introduced  by  permission  of  the  Court,  in  which  case  the  adverse  party  may 
further  cross-examine  upon  that  matter.(3) 

Qw»wiw_  130.     A  person  summoned  to  produce  a  document  does 

^MMMB     not  become  a  witness  by  the  mere  fact  that  he  produces  it, 
prodMea     and  Cannot  be  cross-examined   imless  and  until  he   is   called 

aoomiMDt-  ■ , 

as  a  Witness. 


OrmM  >Tiiin- 
Inatlonof 
peraoB 
«aUedto 

Srodaaaa 
ocQinent. 


OOMMBNTART. 

Any  person  may  be  summoned  to  produce  a  document  without  being  sum- 
moned to  give  evidence ;  and  any  person  summoned  merely  to  produce  a  docu- 
ment shall  be  deemed  to  have  complied  with  the  summons  if  he  cause  such  docu- 
ment to  be  produced  instead  of  attendiug  personally  to  produce  the  8ame.(4) 
This  section  is  in  accordance  with  the  English  practice  by  which  if  the  witness 
be  called  under  a  subpatui  duces  tecum  merely  for  the  purpose  of  producing  a 
document,  which  either  requires  no  proof  or  is  to  be  identified  by  another  wit- 
ness, he  need  not  be  sworn,  and,  if  unsworn,  he  cannot  be  cro83-examined.(5) 

When  a  person  called  only  to  produce  a  document  is  sworn  as  a  witness 
by  a  mistake,  and  a  question  is  put  to  him,  which  he  does  not  answer,  the  op- 
posite party  is  not  entitled  to  cross-examine  bim.(6)  In  the  case  undermen- 
tioned(7)  a  witness  was  summoned  to  produce  a  document  in  Court  in  connec- 
tion with  a  certain  suit.  He  attended  the  Court,  but  did  not  produce 
the  document,  stating  on  oath  that  it  was  not  in  his  possession.  But  this 
staU^meut  was  disbelieved,  and  the  Court  fined  him  Rs.  75,  under  section  174 
of  the  Code  of  Qvil  Procedure  (Act  XIV  of  1882).  Held,  that  the  fine  was 
illegally  levied.  The  jurisdiction  of  the  Court  to  punish  under  section  174  of 
the  Civil  Procedure  Code  exists  only  in  the  case  of  a  witness,  who,  not  having 
attended  on  summons,  has  been  arrested  and  brought  before  the  Court. 

The  case  of  a  witness  who  having  a  document  will  not  produce  it,  is  provid- 
ed for  by  section  175  of  the  Indian  Penal  Code  (Act  XLV  of  1860)  and  section 
480  of  the  Code  of  Criminal  Procedure  (Act  V  of  1898).  Where  a  witness  deniec 
on  oath,  that  he  has  the  possession  or  means  of  producing  a  particular  docu- 
ment, he  can,  if  he  has  been  guilty  of  falsehood,  be  prosecuted  foi  gi^'ing  fal^e 
evidence  in  a  judicial  proceeding. 


WltnaasM 
tootaanto. 


140.     Witnesses  to 
and  re-examined. 


character  may    be  cross-examined 


(1)  T-ritice  v.  Same,  7  A.  *  E.,  827;  Burr 
Jonea,  Ev.,  878. 

(2)  Burr  ,Tone<s  F.r.,  {  87.'^.  So  where  h  wit- 
ne«  had  stated  that  he  came  from  jaQ  it  was  held 
proper  for  tlie  party  calling  him  to  osk  oo  what 
chaige  he  bad  teen  committed :  SUUe  v.  KttU,  41 
Tex.,  S5  (An.er.) 

(S)    S.  138 !  ««  Taylor,  Et.,  §  1477. 
(4)     Civ.  Pr.  Code,  ».  164  ;  Cr.  Pr.  Coile,  s.  94  : 
as  to  thf  «itfr}Kiwi   dufu  lemm,  v.  ante,  H>.   721, 


722  tt  Stq. 

(5)  Steph.  Dig.,  Art.  126 ;  Bummtrt  y.  MotOf, 
2  Cr.  *  M.,  477  ;  Ptrry  T.  Csisim,  1  A.  ft  F.,  84. 
RwA  r.  iSmtM,  1  C.  H.  ft  R.  »4 ;  Taylor,  Er.,  i 
1429.  That  the  other  tide  ciuuiot  insist  npon 
the  person  called  being  sworn-  see  Dawit  t. 
Dak,  M.  ft  M.,  S14 ;  H.  t.  Uwrli*,  id.,  MS ;  Kmm. 
V.  Motttii,  2  Dowl.,  P.  C,  3M. 
'  («)    Rush  V.  Smith,  1  C.  M.  ft  R.,  94. 

(7)  In  re  PremdumJ  DmrtalntK,  10 B.,  dS (1887). 
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OOMMBNTART. 

According  to  English  practice  i:  is  not  usual  to  cross-examine,   except  under  y*^^,^-^ 
'  special  circumstances,  witnesses  called  merely  to  speak  to  the  character  of  a  t^° 
prisoner ;    but  there  is  no  rule  which  forbids  the  cross-examination  of  such 
witnesse8.(l) 

141.  Any  question  suggesting   the  answer   which    the  tea^to* 
person  putting  it   wishes  or  expects  to    receive  is   called  a 
leading  question. 

142.  Leading  questions  must  not,  if  objected  to  by  the  when  they 
adverse  party,  be  asked  in  an  6xamination-in-chief  or  in  re-  a»ked. 
examination,  except  with  the  permission  of  the  Court. 

The  Court  shall  permit  leading  question  as  to  matters 
which  are  introductory  or  undisputed,  or  which  have,  in  its 
opinion,  been  already  sufl&ciently  proved. 

148.     Leading  questions  may  be  asked  in  cross-examina-  S^So'**'' 

tion.  aaked. 

Principle. — Leading  questions  in  examination  or  re-examination  are 
generallj'  improper  as  the  witness  is  presumed  to  be  biassed  in  favour  of  the 
party  examining  him  and  might  thus  be  prompted.  In  cross-examination  as 
the  reasen  generally  ceases  so  does  the  rule.    See  notes  post. 

Taylor.  Ev.,  §§1404, 1405  ;  Oreenleaf,  Et.,  §434;  Burr.  Jones.  {{815; Best,  Ev..  §641,643, 
643  ;  Phipson,  Et.,  3rd  Ed.,  p.  443  «t  $tq.;  Morton,  St.,  325.  Starkie,  Ev.,  167:  Alison's 
Practice  of  the  Criminal  Law.  546 ;  Widmore.  Et.,  §  769  «t  t«q. 

OOMMBNTART. 

"A  question,"  says  Bentham,  "  is  a  leading  one,  when  it  indicates  to  the  Leading 
witness  the  real  or  supposed  fact  which  the  examiner  expects  and  desires  to  have  *'°**  *""" 
confirmed  by  the  answer.  Is  not  your  name  so  and  so  ?  Do  you  reside  in  such 
a  place  ?  Are  you  not  in  the  service  of  such  and  such  a  person  ?  Have  you 
not  lived  so  many  years  with  him  ?  It  is  clear  that  under  this  form  every  sort 
of  information  may  be  conveyed  to  the  witness  in  disguise.  It  may  be  used  to 
prepare  him  to  give  the  desired  answers  to  the  questions  about  to  be  put  to  him ; 
the  examiner — while  he  pretends  ignorance  and  is  asking  for  information,  is 
in  reality  giving  instead  of  receiving  it.  "(2)  It  has  often  been  declared  that  a 
question  is  objectionable  as  leading  which  embodies  a  material  fact  and  ad- 
mits of  answer  by  a  simple  affirmative  or  negative.(3)  While  it  is  true  that  a 
question  which  may  be  answered  by  '  Yes  '  or  '  No  '  is  generally  leading,  there 
may  be  such  questions  which  in  no  way  suggest  the  answer  desired  and  to  which 
there  is  no  real  objection.  On  the  other  hand,  leading  questions  are  by  no  means 
limited  to  those  which  may  be   answered  by   '  Yes  *   or   '  No. '    A  question 


(1)  Tftylor,  Et.,  {  1429.  Ed.,    443.  "A  qneation    shall     not  be    ao  pro- 

(2)  Benthom's  Rationale  of  Judicial  Eyi-  pounded  to  a  witness  as  to  indicate  the  answer 
denne.  Thus  alao  a  vitneas  called  to  prove  that  desired,"  per  McLean,  J.,  in  V.  8.  v. 
A  at<ric  a  watch  from  /?*»  shop,  mnit  not  hr.  asked,  Diekin*»t,  2  Mcl.ean,  S31  (.\ni«r). 

"  Did  you  see  ^  enter  A's  shop  and  take  a  watch  t           (3)    Stf  Taylor,  Ev.,  §  1404-  Oreenleaf,  Ev., 

The  proper  iniuiry  i%  What  he   saw  A  do  at   the-  §  434. 
time  and   place  in  question ;  Pl.ipson,    Ev.,  3rd 
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proposed  to  a  witness  in  the  form  whether  or  not,  that  is,  in  the  ahemative,  is 
not  necessarily  leading.  But  it  may  be  so,  when  proposed  in  that  form,  if  it  is  so 
framed  as  to  suggest  to  the  witness  the  answer  desired.(l)  It  would  answer 
no  practical  purpose  to  cite  the  numerous  decisions  which  determine  whether 
particular  questions  are  leading  or  not  as  each  case  as  it  arises  must  be  deter- 
nuned  with  reference  to  its  own  particular  circiunstances  and  to  the  definition 
contained  in  this  section,  namely,  that  a  question  is  leading  which  svygegU  to 
the  witness  the  ansit/er  which  he  is  to  make,  or  which  puts  into  his  mouth  words 
which  he  is  to  echo  back.  "  Leading  "  is  a  relative  not  an  absolute  term. 
There  is  no  such  thing  as  "  leading  in  the  abstract — for  the  identical  form  of 
question  which  would  be  leading  of  the  grossest  kind  in  one  case  or  state  of  facts, 
might  be  not  only  imobjectionable,  but  the  very  fittest  mode  of  intenogation  in 
another.(2)  If  a  question  merely  suggests  a  subject  without  suggesting  an  answer 
or  a  specific  thing  it  is  not  leading.  A  question  is  proper  which  morely  directs 
■  the  attention  of  the  witness  to  the  subject  respecting  which  he  is  que8tioned.(3) 
It  follows  from  the  broad  and  flexible  character  of  the  controlling  principle  that 
ts  application  is  to  be  left  to  the  discretion  of  the  trial  Court.(4) 

JoMgl^J^  Leading  questions  are  here  generally  improper  because  a  witness  is  pre- 
and  r*-«za-  sumed  to  be  biassed  in  favour  of  the  party  calling  him,  who,  knowing  exactly 
minatton.  what  the  former  can  prove,  might  prompt  him  to  give  only  favourable  answers. 
Such  evidence  would  obviously  be  open  to  suspicion  as  being  rather  the  pre- 
arranged version  of  the  party  than  the  spontaneous  narrative  of  the  witness.(5) 
The  section  says  "  if^not  objected  to  hi/ the  adverse  party."  In  practice  leading 
questions  are  often  aUowed  to  pass  without  objection,  sometimes  by  express, 
and  sometimes  by  tacit  consent.  This  latter  occurs  where  the  qae»tions  re- 
late to  matters  which  though  strictly  speaking  in  issue,  the  examiner  is  aware 
are  not  meant  to  be  contested  by  the  other  side ;  or  where  the  opposing  Counsel 
does  not  think  it  worth  his  whUe  to  object.  On  the  other  hand,  however,  verj' 
unfounded  objections  are  constantly  taken  on  this  ground.(6)  If  the  objection 
is  not  taken  at  the  time  the  answer  will  have  been  taken  down  in  the  Judge's 
notes,  and  it  will  be  too  late  to  object  afterwards  on  the  score  of  its  having  be.n 
elicited  by  »  leading  question.  Sometimes  the  Judge  himself  will  interfere 
to  prevent  leading  question  being  put ;  but  it  is  the  duty  of  the  opposing  Counsel 
to  take  the  objecton,  and  (except  in  cases  where  as  abovementioned  the 
objection  is  advised  not  taken)  it  is  only  through  want  of  practical  skiU  that 
the  omission  occius.  At  the  same  time  it  is  to  be  observed  that  if  the  evidence 
is  elicited  by  a  series  of  leading  questions  unobjected  to,  the  effect  of  evidence 
so  obtained  is  very  much  weakened.  It  is  advisable,  therefore,  except  where 
permissible,  not  to  put  such  questions,  whether  it  be  Ukely  that  objection  be 
taken  to  them  or  not.(7)  The  proper  way  to  exclude  evidence  obtained  by 
leading  questions  is  to  disallow  the  que8tions.{8)  A  Judge  is  not  bound  to  re- 
ject an  interrogatory  and  answer  merely  because  the  question  is  a  leading  one, 
but  may  exercise  a  discretion  as  to  excluding  or  admitting  the  whole  or  part  of 
the  answer  obtained  by  the  leading  questions.(9)    And   the  course   followed 


(1)  Burr  Jonea,  St.,  f  816;  Best,  Rr.,  §  A41.  tion  !■  overruled  to  ask  that  thx  queMioo  ^peu- 

(2)  Bnt,  Kv.,  ;  641.  upon  the  notes  when  the  value  of  the  answer  «B1 

(3)  lb. ;  yiehoUt  r.    Douiding,    1    Stark.    R.,  become  apparent  to   the  Afipellati  Court  before 
81.     "It  it  necesaary  to  a  certain   extent  to  lead  which  the  case  may  agwn  come  for  trial. 

the  mind  of  the  vitness  to  the  subject  of  the  en-  (t)    TuJbeys  Rat  r.  Tnftee  Kotr,  15  W.  R.,  Cr., 

qoirr,"  per  Lord  Kllenborongh.  23,  24  (1871) ;  see  obserrations  in  Jt  r.  BMo. 

(4)  WigmoKv  Er.,  {  770.  hoM,  12  W.    R.,  Cr.,  3  (18A9) ;    a  witne«s  when 

(5)  Phipson,  |Ev.,  3rd  Ed.,  443  citing   Best,  under  examination-ia-vhief  before  the  Court  cl 
Er.,  §  641.  Sessiun  should  not  have  hii  attention  directed  to 

(6)  Best,  Et.,  I  641 ;  y.  fotl.  his  deposition  before  the  Magistrate ;  ft.  v.  Stm 

(7)  Norton,  Et.,    326.     It  is  often  useful  in  Chumler,    13  W.  K,  Cr.,  18  (1870). 
ploce  of  pressing  the  objection  or  when  the  objec-  (9)    Small  v.  Nam,  13  Q.  B.,  840  (1840). 
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ill  this  case  where  the  Judge  caused  part  of  the  interrogatory  and  part  of  the  an- 
swer to  be  suppressed  and  the  remainder  which  appeared  not  affected  by  the 
contents,  to  be  read  in  evidence,  was  held  to  be  correct. 

As,  however,  the  rule  is  merely  intended  to  prevent  the  examination  from 
bebg  conducted  onfairly.fl)  the  rule  is  subject  to  three  specific  exceptions 
mentioned  in  this  section  and  in  section  154.    These  exceptions  are : — 

(I).  IntrodiKtory  and  undia-puted  or  sufficienUy  egtMi»hed  matter. — ^The  rule 
must  be  enforced  in  a  reasonable  sense,  and  must  therefore  not  be  applied 
to  that  part  of  the  examin2.tipn  which  is  introductory  to  that  which  is 
material.  If  indeed  it  were  not  allowed  to  approach  the  points  at  issue  by  lead- 
ing questions,  examinations  would  be  most  inconveniently  protract<;d.  To 
itlvidge  the  proce^tdings  and  bring  the  witness  as  soon  as  possible  to  the  mate- 
rial points  on  which  he  is  to  speak,  the  examiner  may  lead  him  on  to  that  point 
and  may  recapitulate  to  him  the  acknowledi^ed  facts  of  the  case  which  have 
been  already  established.(2) 

(2).  Adcente  icittmas. — A  witness  who  proves  to  bo  adverse  to  the  party 
calling  him  may  iv.  the  discretion  of  the  Court  be  led  or  rather  crosb-exa?nined.(3) 

(3).  Leading  question*  may  he  asked  with  the  'permission  of  the  Court.{i) — 
The  Court  has  a  wide  discretion  with  reference  to  this  which  is  not  controllable 
by  the  Court  of  Appeal  ;(5)  and  the  Judge  will  always  relax  the  rule  whenever 
he  considers  it  necessary  in  the  interests  of  justice,  and  it  is  always  relaxed  in 
the  followins!  cases : — 

(a).  Identification. — For  this  purpose  a  witness  may  be  directed  to  look  at 
a  particular  person  and  say  whether  he  is  the  man.  Indeed,  wherever  from  the 
nature  of  the  case  the  mind  of  the  witness  cennot  be  directed  to  the  subject  of 
«nquiry  without  a  particular  specification  of  it,  questions  may  be  put  in  a  lead- 
ing form.(6)  Much,  however,  depends  upon  the  circumstances  of  each  p.  rticu- 
lar  case :  and  it  is  often  advisable  not  to  lead  even  where  permissible.  Thus  in 
a  criminable  trial,  whore  the  question  turns  on  identity,  although  it  would  be 
perfectly  regular  to  point  to  the  accused,  and  ask  a  witness  if  that  is  the  person 
to  whom  his  evidence  relates  yet  if  the  witness  can  unassisted  single  out  the 
accused,  his  testimony  will  have  more  weight.(7) 

(b).  Contradiction. — Where  one  witness  is  called  to  contradict  another  as 
to  the  expressions  used  by  the  latter,  but  which  he  denies  having  used,  he  may 
be  asked  directly :  "  Did  the  other  witness  use  such  and  such  expressions  ?  " 
The  authorities  are,  however,  stated  to  be  not  quite  agreed  as  to  the  reason  of  this 
exception  ;  and  some  contend  that  the  memory  of  the  second  witness  ought  first 
to  be  exhausted  by  his  being  asked  wliat  the  other  said  on  the  occasion  in  ques- 
tion.(8)  So  a  leading  question  may  be  put  when  it  is  necessary  to  contradict  a 
witness  on  the  other  side  as  to  the  contents  of  a  paper  which  has  been  destroy- 
ed.(9)  The  case  last  cited  was  an  action  on  a  policy  of  insurance  of  goods  on 
board  of  a  ship.  The  defence  was  that  the  goods  were  not  lost,  and  that  the 
plaintiff  himself  had  written  a  letter  to  his  son  stating  that  he  had  disposed  of  all 
his  goods  at  a  profit  of  30  per  cent.  The  son  was  called  and  cross-examined  as  to 
the  contents  of  the  letter.  He  swore  it  was  lost,  but  it  contained  no  intimation 
of  the  land  supposed,  and  only  said  that  plaintiff  mic/ht  have  disposed  of  his  goods 
at  a  great  profit  as  he  had  been  offered  A*,  for  a  pair  of  cotton  stockings  he  then 
wore.    To  contradict  this  testimony  several  witnesses  were  produced  to  whom 


(I)  See  R.  V.  AbduUah,  7  A.,  385,  397  (188.5). 
"The  objeotion  to  leading  quMtions  in  not  thKt 
they  are  sbeolutely  illegnl,  but  only  that  they  are 
ontair,    per  Petheraiii,  C.  J. 

(S)    Taylor,  Ev.,  {  1404,  9.  142. 

(3)    8.  194.  poat  ;  Bent,  F.r.,  {  643. 


w 

S.  142. 

(.«) 

Tavlor,  Ev.,  §  1405. 

(») 

/6." 

17) 

Best,  Ev.,  §  643 ;  Field,  Ev.,  634. 

(8) 

Best,  Er.,  |  642. 

(») 

Curttn  V.  Toute,  1  Camp.,  42. 

Digitized  by  V 

Google 


748  LEADING   QUESTIONS.  [SS.  141 — 148.] 

ihe  letter  had  been  read  when  received  in  London.  One  of  these  having  btated  all 
that  he  recollected  of  it  was  asked  "  if  it  contained  anything  about  the  plaintiS 
having  been  offered  8a.  for  a  pair  of  cotton  stockings.' '  This  being  objected  to  as 
a  leading  question.  Lord  Ellenborough  ruled,  that  after  exhsustiug  the  witseas'? 
memory  as  to  the  contents  of  the  letter,  he  might  be  asked,  if  it  contained  a 
particular  passage  recited  to  him  which  had  been  sworn  to  on  the  other  side ; 
otherwise  it  would  be  impossible  ever  to  come  to  a  direct  contradiction. 

(c).  Defective  metnory. — ^The  rule  will  be  relaxed  where  the  inability  of  a 
witness  to  answer  questions  put  in  the  regular  way  obviously  arises  from  defect- 
ive memory  (1).  It  is  common  practice  when  a  witness  cannot  recollect  a  cir- 
cumstance to  refresh  his  recollection  by  a  leading  question  after  the  Court  is 
satisfied  that  his  memory  has  been  exhausted  by  questions  framed  in  the  ordi- 
nary manner.  (2)  So  where  a  witness  stated  that  he  could  not  remember  \he 
names  of  the  members  of  a  firm  so  as  to  repeat  them  without  suggestion,  but 
thought  that  he  might  recognise  them  if  read  to  him,  this  was  allowed 
to  be  done.(3)  A  question  is  not  objectionable  which  merely  directs  the  attec- 
tion  of  the  witness  to  a  particular  topic  without  suggesting  the  answer  lequired. 
Thus  to  prove  a  slander  imputing  that  "  A  was  a  bankrupt  whose  name  was 
in  the  bankruptcy  list  and  would  appear  in  the  next  Gazette,  "  a  witness  who 
had  only  proved  the  first  two  expressions  was  allowed  to  be  asked,  ' '  Was  any- 
thing said  about  the  Gazette  ?  "(4)  Upon  a  similar  principfe  the  Court  will 
sometimes  allow  a  pointed  or  leading  question  to  be  put  to  a  witness  of  tender 
years  whose  attention  cannot  otherwise  be  called  to  the  matter  under  investi- 
gation.(5) 

(d).  Complicated  matters. — The  rule  will  also  be  relaxed  where  the  inability 
of  a  witness  to  answer  questions  put  in  the  regular  way  arises  from  the  compli- 
cated nature  of  the  matter  as  to  which  be  is  interrogated.(6) 

The  above  instances  are  mentioned  as  those  in  which  the  rule  is  generally 
and  commonly  relaxed,  but  it  will  be  remembered  that  the  C!ourt  has  a  wide 
discretion  to  allow  leading  questions  not  only  in  these  but  in  any  other  cases 
in  which  Justice  or  convenience  requires  that  they  should  be  put.  As  alreadj' 
observed  very  imfounded  objections  are  constantly  taken  on  this  ground.  In 
the  case  undermentioned,  in  which  it  was  held  that  primd  facie  evidence  of  a 
partnership  having  been  given,  the  declaration  of  one  partner  is  evidence  against 
another  partner ;  a  witness  called  to  prove  that  A  and  B  were  partners  was 
asked  whether  A  had  interfered  in  the  business  of  B,  and  it  was  held  not  to  be 
a  leading  question.  Lord  Ellenborough  observing  as  follows: — "I  wish  thht 
objections  to  questions  as  leading  might  be  a  little  better  considered  before  they 
are  made.  /(  is  necessary  to  a  certain  extent  to  lead  the  mind  of  the  untness  to  the 
subject  of  enquiry.  In  general  no  objections  are  more  frivolous  than  those  which 
are  made  to  questions  as  leading  ones.  "(7) 

As  soon  an  the  witness  has  been  conducted  to  the  material  portion  of  his 
examination,  us  soon  as  the  time  and  place  of  the  scene  of  action  have  been 
fixed,  "  it  is  generally  the  easiest  course,  to  desire  the  witness  to  give  his  own 
account  of  the  matter,  making  him  omit,  as  he  goes  along,  an  account  of  what 
he  has  heard  from  others,  which  he  always  supposes  to  be  quite  as  material  as 
that  which  he  himself  has  seen.  If  a  vulgar,  ignorant  witness  be  not  allowed 
to  tell  his  story  in  his  own  way,  he  becomes  embarrassed  and  confused,  and 
mixes  up  distinct  branches  of  his  testimony.  He  always  takes  it  for  granted 
that  the  Court  and  the  Jury  know  as  much  of  the  matter  as  he  does  himself, 

(1)  Bext,  Ev.,  {  ft42.  Bt.,  {  641. 

(2)  Norton,  Ev.,  325.  (5)    Taylor,  Er.,  }  1405. 

(3)  Acern  v.  Pflroiii,  \  Stark.,  100 ;  Taylor,  (6)    Beatt  Et.,  {  MS. 

Er.,  $  1405.,  (7)    Hiekottt  r.  Dowiing,  I  Stark.  IL,  M. 

(4)  SicMU  T.   Dowdinj,  1   Stark.,  81  ;   Best. 
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because  it  has  been  the  common  topic  of  conversation  in  his  own  i  eighboiirhood  ; 
and,  therefore,  his  attention  cannot  easily  be  drawrn  so  as  to  answer  particular 
questions,  without  putting  them  in  the  most  direct  form.  It  is  difficult,  there- 
fore, to  extract  the  important  parts  of  his  evidence  piecemeal ;  but  if  his  atten- 
tion be  first  drawn  to  the  transaction  by  asking  him  when  and  where  it  happened, 
and  he  be  told  to  describe  it  from  the  beginnihg,  he  will  generally  proceed 
in  his  own  way  to  detail  all  the  facts  in  the  order  of  time.(l)  So  also  Mr.  Alison 
says(2) — "  It  is  often  a  convenient  way  of  examining  to  ask  a  witness  whether 
such  a  thing  was  said  or  done,  because  the  thing  mentioned  aids  his  recollection, 
and  brings  him  to  that  state  of  the  proceeding  on  which  it  is  desired  that  he 
should  dilate.  But  this  is  not  always  fair ;  and  when  any  subject  is  approach- 
ed, on  which  his  evidence  is  expected  to  be  really  important,  the  proper  course 
is  to  ask  him  what  was  done,  or  what  was  said,  or  to  tell  his  own  story.  In  this 
way,  also,  if  the  witness  is  at  all  intelligent,  a  more  consistent  and  intelligible 
statement  will  generally  be  got  than  by  putting  separate  questions ;  for  the 
n-itnesses  generaJly  think  over  the  subjects  on  which  they  are  to  be  examined  in 
criminal  cases  so  often,  or  they  have  narrated  them  so  frequently  to  others,  that 
they  go  on  much  more  fluently  and  distinctly,  when  allowed  to  follow  the  cutrent 
of  their  own  ideas,  than  when  they  are  at  every  moment  interrupted  or  diverted 
by  the  examining  counsel." 

It  has  always  been  an  admitted  rule  that  leading  questions  may  in  general  Oros»«x»- 
be  asked  in  cross-examination.  But  there  are  some  circumstances  in  which  ™*"*M<>o- 
leading  questions  ought  not  to  be  put  even  in  cross-examination.  For  though 
leading  questions  may  (perhaps  in  England  and  certainly  under  the  torms  of 
this  section)  in  strictness  be  put  in  cross-examination,  whether  the  witness 
be  favourable  to  the  cross-examiner  or  not,  yet  where  a  vehement  desiie  is 
betrayed  to  serve  (he  interrogator,  it  is  certainly  improper  and  greatly  lessens 
the  value  of  the  evidence  to  put  the  very  words  into  the  mouth  of  the  witness 
which  he  is  expected  to  echo  back.(3)  It  is  also  to  be  remembered  that  ques- 
tions which  assume  facts  to  have  been  proved,  which  have  not  been  proved, 
or  that  particular  answers  have  been  given,  which  have  not  been  g^ven,  will 
not,  as  being  an  attempt  to  mislead  the  witness,  be  at  any  time,  or  on  any 
examination,  be  permitted.(4) 

14:4.     Any  witness    may    be  asked,    whilst  under  ex-  avtitono*  m 
amination,  whether  any  contract,  grant  or  other  disposition  m  wntins. 
of  property.,    as    to   which   he  is    giving    evidence    was    not 
contained  in  a   document,   and  if  he    says  that  it  was,  or  if 
he  is  about  to    make    any   statement   as  to   the   contents  of    . 
any  document,  which,  in  the  opinion  of   the  Court,  ought  to 
be  produced,  the  adverse  party  may  object  to  such  evidence 
being  given  until  such  document  is  produced,  or  until   facts 
have  been  proved  which    entitle   the   party   who  called   the 
witness  to  give  secondary  evidence  of  it. 

Explanation. — A  witness  may  give  oral  evidence  of  state- 
ments made  by  other  persons  about  the  contents  of  docu- 
ments if  such  statements  are  in  themselves  relevant  facts. 


(1)  SUrk.,  Ev.,  167.  tv.,  i  1431. 

(2)  Practice  of  the  Oiininal  Iaw,   ScotUnd,  (4)  Taylor,  Ev.,  fj    1404,  1431.    Bee  Dotea  to 
540.  ■.  138,  ante.  Wigmore,  Gv.,  }  771. 

(3,  Phipron,   Ev.,  3rd  Ed.,  462,  4S3 ;  Taylor, 
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lUuHration. 

The  qaestion  is,  whether  A  assaalted  B, 

C  depose*  that  he  heard  A  say  to  1>—'B  wrote  a  letter  accusing  me  of  theft,  and  I  wiD 
be  reveoeed  on  him.'  This  statement  is  relevant,  as  showing  A't  motivn  for  the  assault,  and 
evidence  may  be  given  of  it,  thooeh  no  other  evidence  is  given  about  the  letter. 

Principle. — See  Note,  fost. 

s.  3  ("  DocttVUtU")  so.  91.  92  {Sxchuion  n/  oral  ttidtne*  <a  ean 

B.  3  ("Court.")  <if  doemutnU.) 

OOMMBNTART. 

Matters  in  This  section  merely  points  out  the  manner  in  which  the  provisions  of  sa- 

writinff.  tions  91  and  92  ante,  as  to  the  exclusion  of  oral  by  dociunentarv  evidence  nuv 
be  enforced  by  the  parties  to  the  suit.(l)  If  the  adverse  party  do  not  object 
it  is  the  duty  of  the  Judge  in  criminal  trials,(2)  co  prevent  [and  he  may  also  in 
civil  ca8e8,(S)  prevent]  the  production  of  inadmissible  evidence  notwithstand- 
ing the  absence  of  objection.(4) 

oross-exar  145.     A  witness  may  be  cross-examined  as  to  previous 

tS^w'S"  statements  made  by  him  in  writing  or  reduced  into  writing, 
SUmSl?  and  relevant  to  matters  in  question,(5)  without  such  writing 
being  shown  to  him,  or  being  proved ;  but  if  it  is  intended 
to  contradict  him  by  the  writing,  his  attention  must,  before 
the  writing  can  be  proved,  be  called  to  those  parts  of  it  which 
are  to  be  used  for  the  purpose  of  contradicting  him. 

Principle. — The  furnishing  of  a  test  by  which  the  memory  and  integrity  of 

a  witness  can  be  tried.    See  Note,  post. 

s.  16S,  Ol>.  (3)  {Pr*f)iou»  verbal  ttattmentt.) 
Taylor,  Bv.,  §§  1446-1451 ;  Wharton,  Bv..  §§  531,  68. 


Prevlonn 


OOMMBNTART. 

x-r«vioun  This  rule  is  in  the  nature  of  an  exception  to  the  general  principle  forbidding 

■tatementa  a)]  use  of  the  contents  of  a  written  instrument  until  the  instrument  itself  be  pro- 
in  writuif.  j^^g^  j^jg  section  re-enacts  the  provisions  of  .\ct  II  of  1855,(6)  and  is  neariy 
the  same  as  section  24  of  the  Common  Law  Procedure  Act  of  1854,(7)  which 
altered  the  rule  laid  down  in  The  Queen's  cose.(8)  namelv,  that  the  c«W8- 
examining  party  was  obliged,  when  the  statement  was  in  writing,  to  show  it  to 
the  witness  and  afterwards  put  it  in  as  his  own  evidence ;  a  rule  which  it    has 


(1)    Cunningham,  Kv.,  note    to  «,   144;    see  (7)    17  *  18  Vic,  Cap.,  125,  which,  bowsmi 

The  Qaeen't  Case,  B.  &  B.,  282.  contained    the    foUowing  proviso,    va.i  "Tto- 


\Jt,  rr.  v^oue,  ».  *wj.  ' 

(3)    V.  onto,  pp.  32.  33-  ^"^^  *'  ""'  '*°'°  ^""^  **"  *™''  *°  require 

Reld.  Ev    637.  *°  production  of  the  writing  fo»  his  inspeetioa, 

(6)    8u  for  a  ieoent  example  Oriental  Govern-      and  he  may  thoreapon  make  stKh  nse  rf  itjor 


(21    Cr  Pr  Code,  s.  2flS.  vided,  always  that  it  shall  be  eompetoit  for  the 

(8) 
W 

meJ  lie    Co    U.  V.  ifanwimjo  Chan.   25  M.,  the  purposesof  the  trisl  as  he  shall    think  61. 

ImTwO  '('i901)  """*•  vnmta,  is  howerBr.  sabrtantiaUy  eoataaosd 

(6)    See  R.  v.  Sam  Ck«n<fer,  13  W.  F.,  Cr.,  18  in  i.  l8^  post :  Field,  Ev.,  «7. 
(1870) :  TiAheya  Rat  v.  Tupeee  Koer.  16  W.  B..  (8)    2  B.  ft  B.,  288. 

Cr..  23  (1871). 
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been  remarked(l)  excluded  one  of  the  best  tests  by  which  the  memory  and 
integrity  of  a  witness  can  be  tried,  it  being  clear  that  if  the  object  of  the  cross- 
examination  was  to  test  the  witness's  memory  this  would  be  entirely  frustrated 
by  reading  out  the  document  to  him  before  asMne  him  any  question  about  it. 

The  section  says — "  may  be  cross-examined.  "  A  witness  when  under 
examination-in-chief  before  the  Court  of  Session  should  not  have  his  attention 
directed  t«  his  deposition  before  the  Magistrate. (2)  The  section  does  not  say 
that  the  writing  must  be  shown  before  the  cross-examination,  but  that  if  it  is 
intended  to  put  in  such  writing  to  contradict  a  witness  his  attention  must  be 
called  to  those  parts  which  are  to  be  used  for  the  purpose  of  so  contradicting 
him.  That  is,  not  that  he  is  to  be  allowed  to  study  his  former  statement,  and 
frame  his  answers  accordingly;  but  that,  if  his  answers  have  differed  from  his 
previous  statements  reduced  to  writing,  and  the  contradiction  is  intended  to 
be  used  as  evidence  in  che  case,  the  witness  must  be  allowed  an  opportunity  of 
explaining  or  reconciling  his  statements,  if  he  can  do  so  ;  and  if  this  opportimity 
is  not  given  to  him  the  contradictory  writing  cannot  be  placed  on  the  record  as 
evidence. (3)  The  previous  statements  must  be  really  those  of  the  untnets- 
So  where  A  was  employed  by  B  to  write  up  5'«  accoimt-books,  B  furnishing 
him  with  the  necessary  information  either  orally  or  from  loose  memoranda, 
it  was  held  that  tho  entries  so  made  could  not  be  given  in  evidence  to  contradict 
A  as  previous  stiitements  made  by  him  in  writing,  the  statements  being  really 
made  not  by  A  but  by  B  under  whose  instructions  A  had  written  them.(4) 

The  section  appUei>  to  both  criminal  and  civil  cases ;  and  its  provisions 
&re  therefore  applicable  at  trials  before  the  Court  of  Session  to  depositions 
taken  before  the  committing  Alagi8trate.(6)  In  the  undermentioned  ca8e(6)  one 
of  the  witnusses  for  the  prosecution  was  asked,  if  he  had  made  a  certain  state- 
ment before  the  Magistrate  ;  but  Wilson,  J.,  hdd  that  it  was  unnecessary  to  ask 
this  question  as  the  depositions  showed  that  the  witness  had  said  before  the 
Magistrate  and  added  that  the  attention  of  the  Jury  might  be  called  to  differences 
in  the  witness's  statement  without  putting  in  his  previous  deposition.  But 
the  correctness  of  this  ruling  has  been  doubted(7)  and  recently  overruled,(8) 
it  being  held  th<it  if  it  is  intended  to  contradict  a  witness  by  his  previous  deposi- 
tions, such  passages  of  it  as  are  used  for  this  purpose  should  be  put  to  the  wit- 
ness and  tendered  in  evidence,  though  this,(9)  as  has  been  abeady  pointed  out, 
was  held  by  the  Calcutta  and  Bombay  High  Courts  under  the  Code  of  1882 
to  give  to  the  prosecutor  no  right  of  reply.  The  Judge  himself  should  com- 
pare the  statements  of  the  witnesses  recorded  by  the  Magistrate  with  the  evi- 
dence of  the  same  witnesses  at  the  Sessions  with  a  view  to  put  questions  in 
cross-examination,  tho  answers  to  which  may  perhaps  clear  up  discrepancies  or 
possibly  elicit  facts  favourable  to  the  pri8oners.(10)  A  Judge  is  bound  to  put  to 
the  witnesses  whom  he  proposes  to  contradict  by  their  statements  made  before 
the  committing  Magistrate,  the  whole  or  such  portion  of  their  depositions  as  he 
intends  to  rely  upon  in  his  decision  so  as  to  afford  thorn  an  opportunity  of 
explaining  their  meaning  or  denying  that  thev  had  made  any  such  statements, 
and  so  forth. (11)  "  The  depositions  taken  by  the  committing  Magistrate  are 
always  sent  up  and  are  with  the  Sessions  Judge  during  the  trial.     The  accused 

(1)    T»yloc,   Er.,  II447.  (1880). 

(S)    B.    V.    Aim  Chunder,    13  W.  B.,  Cr.,  IR  (7)     Field,  Ev.,  840. 

<1870).  (8)     R.  ▼.  Ziamr  Rahman.  31  C,  142  :<  C 

(3)  Tutheya  />■•   T.  Tuptee  Koer,  15  W.  R.,      W.  N.,  ccli  (1903).  F.  6. 
Or.,  23,  24  (1871).  (9)     Ante,  p.  523. 

(4)  UundterOav  Raonji    r.  The  Sew  Dktt-  (10)     R.  v.  /?>iiila6Kn  Bovree,  6  W.  R.,  Cr.,  M 
rumteff  8.  *  W.  Co.,  4  B..  376  (1880).                           (18M). 

(5)  FW'td,  Ev.,  SSa.  (11)     R.  f.  T)an  8a)mi,  7  A.,  862  (1885). 
(•)    R.    r.   Bari  Ckatan,    6   C.    L.    R.,    390 
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can,  il  he  wishes,  have  a  copy  of  these  depositioiis.(l)  He  or  his  counsel  or  plea- 
der can  therefore  inform  himself  of  what  the  witnesses  said  before  the  Magis- 
trate, and  is  in  a  position  to  question  any  witness  who  varies  in  the  Court  «tf 
Session  from  his  former  statement.  The  Sessions  Judge  ought,  if  asked,  to  allow 
the  original  deposition  to  be  used  for  this  purpose.  Where  the  Sessions  Judge 
himself  noticed  the  discrepancy,  and  it  was  material  there  can  be  little  doubt, 
that  in  using  the  original  deposition  for  the  same  purpose  himself  he  woula  be 
actint;  wholly  within  the  scope  of  his  duty  as  mdicated  by  the  provisions  of 
the  Evidence  Act  and  of  the  Code  of  Criminal  Procedure."(2)  Although  pre- 
vious statements  made  by  witnesses  m.iy  be  used  under  this  section,  for  the 
purpose  of  contradicting  statements  made  by  them  subsequently  at  the  trial 
of  an  accused  person,  they  cannot,  if  they  have  been  made,  in  the  absence  of 
the  accused,  be  treated  as  independent  evidence  of  his  guilt  or  innocence ;  nor 
will  section  288  of  the  Criminal  Procedure  Code  avail  anything  for  this  pur- 
pose.O) 

A  police-officer  cannot,  by  inserting  in  the  special  diary  statements  which 
can  only  have  been  made  to  him  under  section  161  of  the  Criminal  Procfdure 
Code,  protect  such  statements  from  being  used  in  the  way  that  the  law  allows, 
e.<j.,  under  sections  145  and  l-')9  of  this  Act.(4)  "  If  a  police-diary  is  used  by 
the  officer  who  made  it  to  refresh  his  memory  or  if  the  Court  uses  it  for  the  purpose 
of  contradicting  such  police-officer,  the  provisions  of  section  161  or  145  of  thi.H 
Act,  as  the  case  may  be,  shall  apply .(5) 

If  the  special  diary  is  used  by  the  Court  to  contradict  the  poUce-officer  who 
made  it,  the  accused  person  or  his  agent  has  a  right  to  see  that  portion  of  the 
diary  which  has  been  referred  to  for  this  purpose.  That  is  to  say,  the  parti- 
cular entry  which  has  been  referred  to  and  so  much  of  the  diary  as  is 
necessarv  to  the  full  understanding  of  the  partictilar  entry  so  made  but  no 
more.(6) 

The  Act  is  silent  upon  the  case  where  the  document  has  been  lost  or  de- 
stroyed, and  upon  the  question  whether  in  these  or  in  any  other  cases  a  copy 
can  be  used  instead  of  the  originals.  It  has,  however,  been  stated  that  in  such  a 
case  the  witness  might  be  cross-examined  as  to  the  contents  of  the  paper,  not- 
withstanding it»  non-production  ;  and  that,  if  it  were  material  to  the  issue,  he 
mi^t  be  afterwards  contradicted  by  secondary  evidence.  In  such  a  case  the 
cross-examining  party  may  interpose  evidepce  out  of  his  turn  to  prove  the  events 
such  as  loss,  &c.,  relating  to  the  document  and  to  furnish  secondary  evidence 
thereof. (7) 

The  section  only  relates  to  previous  statements  made  in,  or  reduced  into, 
writing.  If,  however,  the  previous  statement  has  been  verbal  and  not  reduced 
to  writing,  it  may  also  be  proved  to  impeach  the  witness's  credit  if  such  former 
statement  be  inconsistent  with  any  part  of  the  witness's  evidence  which  is 
liable  to  be  contradicted.(8)  The  Act  makes  no  express  provision  to  the  effect 
that  the  witness's  attention  must  first  be  drawn  to  the  pre^■iou8  verbal  state- 
ment and  the  witness  asked  whether  he  made  such  a  statement  before  his  credit 
can  be  impeached  by  independent  evidence  ;  but  there  can  be  little  doubt  that 
here  also  circumstances  of  such  previous  statement,  sufficient  to  designate  the 
particular  occasion,  ought  to  be  mentioned  to  the  witness  and  he  ought  to  be 
asked  whether  or  not  be  made  such  a  statement.(9) 


(1)  See  Cr.  Pr.  Code,  «.  548.  (6)    Cr.  Pr.  Code,  ».  1 72. 

(2)  Field,  Et.,  840.    See  observations  in  R.  v.  (6)     R.  v.  Mannu,  19  A.,  390  (1887).    Stt  also 
Arpm  Megha,  10  Bom.  II.  C.  R.,  28.1,  282  (1874).  as  to  police-diaries ;  S.  v.  Ja4ab  Ou,  4  C.   W. 

(8)    AUmiMi*  r.  «.,  23  C.  361   (1896).  N.,  129  (18C9). 

(4)    Sheru  Hha  v.  R.,  20  C,  642.  «48  (1893);.  (7)    Taylor,  Ev..  §  1447. 

oontr^  R.  v.  Mannu,  10  A.,  390  (1897) :  F.  B.,  (8)    8.  168,  d.  (»)  poiie. 

Banneriee  and  Aikman,  .1J.,  diMtnt.  (9)     Field,    Et.,    641,   642  ;   see  Taytor.  Ev.. 
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'  •  The  decision  6  upon  the  question,   whether  or  not  a  party  is  entitled  to  inmMotion 
see  a  document  which  has  been  shown  to  one  of  his  witnesses  while  under  cross-  «rfao«uB«»t 
examination  by  his  opponent,  are  somewhat  conflicting.     On  the  whole,  how-  witnoM. 
ever,  the  practice  seems  to  be,  that  if  the  cross-examining  Counsel  after  putting  a 
paper  into  the  hands  of  a  witness  merely  asks  him  some  question  as  to  its  general 
nature  or  identity,  his  adversary  will  have  no  right   to  see   the   document ; 
but  that  if  the  paper  be  used  for  the  purpose  of  refreshing  the  memory  of  the 
witness,  or  if  any  questions  be  put  respecting  its  contents,  or  as  to  the  handwrit- 
ing in  which  it  is  written,  a  sight  of  it  may  then  be  demanded  by  the  opposite 
Counsel.     But  such  opposirg  Coimsel  has  no  right  to  read  such  a  document 
through,  or  to  comment  upon  its  contents,  till  so  used  or  put  in,  by  the  cross- 
examining  Counsel.  "(1) 

146.     When  a  witness  is  cross-examined  he  may,  in  addi-  Qaamon* 

.    -     -  _       •".      -  l«,wfal  In 


tion  to  the   questions  hereinbefore  referred  to,  be  asked  any 
questions  which  tend—  anunation. 

(1)  to  test  his  veracity; 

(2)  to  discover  who  he  is  and  what  is  his  position 
in  life ;  or 

(3)  to  shake  his  credit,  by  injuring  his  character, 
although  the  answer  to  such  questions  might  tend 
directly  or  indirectly  to  criminate  him  or  might 
expose  or  tend  directly  or  indirectly  to  expose 
him  to  a  penalty  or  forfeiture. (2) 

147.  If  any  such  question  relates  to  a  matter  relevant  wnenwtt 
to  the  suit  or  proceeding, (3)  the  provisions  of  sections  132  '^^&Sd 
shall  apply  thereto.  (4)  toaMw«r. 

148.  If  any  such  question  relates  to  a  matter  not  rele-  ooarttode- 
vant  to  the  suit  or  proceeding,  except  in  so  far  as  it  afiects  ^p-BtiSS? 
the    credit  of  the    witness  by  injuring    his   character,   the^^S"**' 
Court  shall  decide  whether  or  not  the  witness  shall  be  com-  J^^X^ 
pelled(6)   to  answer  it,    and    may,  if  it  thinks  fit,  warn  the  SSllwr.** 
witness   that  he  is  not  obliged  to  answer  it.     In  exercising 

its  discretion,  the  Court  shall   have   regard  to  the  following 
con8ideration8(6) : 

(1)  such  questions  are  proper  if  they  are  of  such  a 
nature  that  the  truth  of  the  imputation  convey- 
ed by  them  would  seriously  affect  the  opinion  of 
the  Court  as  to  the  credibility  of  the  witness  on 
the  matter  to  which  he  testifies : 

f   1461,  and  CarfoMr  v.    WaU,  3  P.  A  D.,  461,  (1881). 

frbere  Pattcton,  J.,  uid,  "I  like  the  broad  rale  (3)    Thia  means  the  mme  aa     relevaat   to  a 

that  when  yoa  mean  to  give  evidence   of  a  wit-  "matter  in  inue"  in  a.  132,  an<e,  ih. 

neaa'a  declaration,  jor  any  purjioK,    you  shall  (4)    v.  *. 

•ak  bim  whether  he  erer  naed  aoch  expreasions."  (6)    8**  aa  to  meaning  Mnker  Sheitk    r.  It., 

(I)    Taylor,  Kt.,  {  1462.  21  C,  392,  •WO  (1893). 

(8)     8m  fi.   T.   Qofal  Datt,  3  M.,  271,  278  (A)    See  R.  v.  Oofol  Dai*,  sapra,  at  p.  278. 
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754  QDESTIOMS  OS   CB088-EXAUINATI0N.         [SS.  146 — 148.] 

(2)  such   questions  are   improper  if   the   imputation 

which  they  convey  relates  to  matters  so  remote 
in  time,  or  of  such  a  character,  that  the  truth 
of  the  imputation  would  not  affect,  or  would 
affect  in  a  slight  degree,  the  opinion  of  the 
Court  as  to  the  credibility  of  the  witness  on  the 
matter  to  which  he  testifies: 

(3)  such   questions    are  improper  if    there  is  a    great 

disproportion  between  the  importance  of  the 
imputation  made  against  the  witness's  character 
and  the  importance  of  his  evidence  : 

(4)  the  Court  may,  if  it  sees  fit,  draw,  from  the  wit- 

ness's refusal  to  answer,  the  inference  that  the 
answer  if  given  would  be  unfavourable. 

Principle. — The  credibiHty  of  the  witness  is  always  in  isBue,  it  being  neces- 
sary to  ascertain  the  value  and  weight  to  be  attached  to  the  media  throu^ 
wh'ch  the  proof  is  presented  to  the  Court.  But  at  the  same  time  it  is  necessary 
to  protvCt  the  witness  against  improper  cross-examination. 

at.  137, 138  {OroutxanUnation.)  s.  3  (" Oottrt.") 

I.    13S  {Incriminating  qtuttiont.)  a.  165.  Pbov.  S  (Thu0  tectiont  art  bimd- 

ing  upon  Juitgt.) 

O.  E.  38, 38  J  Taylor,  Bv.,  §§  1426, 1427, 1426, 1427, 1445, 1459-1462  ;  Phipeon,  Bt.,  3rd  Bd., 
lK-168  ;  Maikby,  Bv.,  106. 107  ;  Norton,  Ev.,  328  ;  Field,  Bv.,  644  ;  Taylor.  Ev..  §5  1160-1467. 

OOMMBNTARY. 

^Mtionaia  SectioDB  132, 146—148,  together  embrace  the  whole  range  of  questions  which 
SattoSf*"""  can  properly  be  addressed  to  a  witnes8.(l)  The  words  in  section  146  "  in  addi- 
tion to,  dc,  "  refer  to  the  second  paragraph  of  section  138,  ante.  In  addition 
then  to  the  questions  which  may  be  asked  in  cross-esaminf  tion  under  the 
provisions  of  section  138,  a  witness  may  be  further  .^ked  the  questions  men- 
tioned ill  section  146,  which  latter  section  extends  the  power  of  orees- 
'  examination  far  beyond  the  limits  of  section  138,  which  in  terms  confines 
the  cross-examination  to  relevant  facts,  including,  of  course,  facts  in  issue. 
The  language  of  bection  146,  coupled  with  that  of  sections  138 — 147,  makes 
it  appear  as  if  the  "  additional  ^ts  spoken  of  in  section  146  were  considered 
as  not  relevant.  But  of  course  this  cannot  be  the  case.  As  is  indicated  in 
section  148,  these  facts  are  relevant  as  tending  to  show  how  far  the  witness  is 
trustworthy ;  and  the  only  object  of  classing  these  facts  apart  fn  m  other 
relevant  facts  is  in  order  that  special  rules  may  be  laid  down  as  to  when  they 
may  be  contradicted  and  when  a  witness  may  be  compelled  to  answer  them. (2) 
The  questions  which  may  be  put  under  the  provisions  of  section  146  may 
relate  to  matters  which  are  either  directly  relevant  to  the  suit  or  relevant  only 
as  affecting  the  credibility  of  the  witness.  As  a  general  rule  all  questions  as 
to  farts  relevant  in  the  first-mentioned  sense  must  be  answered  whether  or  not 

(1)  K.  y.  Oopat  Dntu,  3  M.,  271,  27S  in  ita  beauing  on  the  very  mpiits  of  the  point  ia 
<1B81)-  issue,  or  it  mny  be  relevant  coOattnllf  to  tlo 

(2)  Markby,  Ev.,  106.  None  but  relevant  issue,  M  in  the  ease  of  facts  relatin*  to  tiM> 
qne^ions  can  bo  aslced  but  relevancy  is  of  the  character  of  a  witness,  which  are  always  fek^acC 
two-fold  character ;  it  may  be  directly  relevant  Norton,  Ev.,  388. 
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the  answer  will  criminate  the  witness  (1)  and  evidence  will  be  admissible  to 
eoptradicl  his  answers.  If,  on  the  other  hand,  the  farts  to  which  the  questions 
relate  are  relevant  only  a»  tending  to  impeach  the  witness's  credit,  it  lies 
in  the  discretion  of  the  Court  to  compel  the  witness  to  auswei  or  not,  dealing 
with  the  matter  not  under  the  rule  contained  in  section  132  but  under  the 
pro^'i8ions  of  sections  148 — 152.  Evidence  in  such  a  case  will  not  be  admis- 
sible to  contradict  the  answer  when  given,  unless  in  the  case  provided  for  by 
the  exceptioTM  to  section  153,  pout. 

No  question  respecting  any  fact  irrelevant  to  the  issue  can  be  put  to  a  wit 
nesa  for  the  mere  purpose  of  contradicting  him,  it  being  only  with  regard  to 
re!evstnt  matters  that  a  witness  can  be  contradicted  by  proof  of  previous  state- 
ments inconsistent  with  any  part  of  his  evidence.(2)  The  provisions  of  sections 
148 — 150,  153,  are  restricted  to  questions  relating  to  facts  which  are  relevant 
only  in  so  far  as  they  affect  the  credit  of  the  witness  by  injuring  his  characttir, 
-whereas  eome  of  the  additional  questions  enumerated  in  section  146  do  not 
necessarily  suggest  any  imputation  on  the  witness's  character.  Nevertheless, 
it  i«  believed  to  have  been  the  intention  of  the  Act,  as  also  the  practice,  to 
consider  all  the  questions  covered  by  section  146  to  be  governed  by  the 
provisions  of  sections  148—150  and  153.(3) 

Section  148,  together  with  sections  149 — 152,  was  designed  to  protect  the 
witness  against  improper  cro.ss  examination  (v.  po«).(4)  Sections  148,  149,  are 
as  binding  upon  the  Judge  as  upon  the  partie8.(5)  Under  the  fiist-mentioned 
section  when  a  question  is  relevant  only  as  affecting  credit  the  Court  has  a 
discretion  (  for  the  exercise  of  which  certain  rules  are  laid  down  )  as  to  com- 
pelling an  answer ;  and  section  153,  post,  enacts  that  where  such  a  question  has 
been  answered,  the  usual  rule  as  to  the  inadmissiblity  of  evidence  to  contradict 
answers  to  irrelevant  questions  shall  apply  save  and  except  in  two  cases ;  but 
that  if  the  witness  answers  falsely  he  may  afterwards  be  charged  with  giving 
false  evidence; 

Under  the  first  and  second  clauses  of  section  148,  the  fact  asked  must  be 
Buch  as  if  true  would  really  and  seriously  affect  the  credibility  of  the  witness  on 
the  matter  to  which  he  Uglifies.  The  abuse  of  examination  against  which 
these  clatises  are  directed  is  illustrated  by  the  incident  in  the  'fichborne  case, 
where  a  witness,  an  elderly  man  who  was  called  to  disprove  the  identity  of  the 
claimant  with  the  real  Roger  Tichborne,  was  most  improperly  asked  in  oross- 
ex9>nin8tion  whether  in  early  life  he  had  not  had  an  intrigue  with  a  married 
woman.  Questions  respecting  alleged  improprieties  of  conduct  which  furnish 
no  real  ground  for  assuming  that  a  witness  who  could  be  gtiilty  of  them  would 
not  be  a  man  of  veracity  should  be  checked. (6)  "  If  a  woman,  "  says  Sit  J.  F. 
Stephen,  in  his  General  View  of  the  Criminal  Law  of  England,  "  prosecuted  ft 
man  for  picking  her  pocket,  it  would  be  monstrous  to  enquire  whether  she  had 
not  had  an  illegitimate  child  ten  years  befoie,  though  circumstances  might  exist 
-itihioh  might  render  such  an  enquiry  necessary."  For  instance  she  might  owe 
a  grudge  to  the  person  against  whom  the  charge  was  brought  on  account  of  cir- 
cun^stances  connected  with  such  a  transaction,  and  have  invented  the  charge 
for  that  rea8on.(7)    A  Magistrate,  it  was  held,  should  have  disallowed  upon  the 

(I)     8».  132,  147.  criminate  him  or  expose  him  to  »  pennlty   or  for- 

(8)     T.    ante,    notes  npoo  "croas-examination"  fcitnre,  is  he  entitled  to  th"-  protection  alTorded 

in  t.  138,  and  poat,  a.  IfiS,  ol.  (3).  by  s.  132,  ante.    It  vonM  appear  that  he  is  not. 

(S)     Markby,  Ev.,  107.  Bat  it  is  submitted  that  the  protection  should  be 

(4)     In  Field,  Rt.,  644,  it  is  said  with  reference  extended  to  such  a  case."     See  notes  to  s.    132, 

tot.  148,  "If  the  witness  either  of  his  own  accord  ante. 

«r  being  compelled  by  the  Oourt  to  answer  a  que*-  (6)    S.  16.%  pant,   Prov.  (2). 

tica  which  iairrelcTant  or  which  is  relevant  only  in  (6)    Taylor,  Ev.  ,§  1460. 

■o  far  aa  it  aOects  his  credit,  and  if  such  question  (7)    See  Stairui  y.  Sirmrt,  2  8.  A  T.,  330,  332 ; 
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principle  embodied  in  this  section,  a  question  as  to  previous  convictioii  thirty 
years  old  put  to  an  intended  surety  on  the  ground  that  it  related  to  matter  so 
remote  in  time  that  it  ought  not  to  influence  his  decbion  as  to  the  fitness  of  snrb 
«urety.(l)  "  Wheie  the  fact*  which  form  the  subject  of  the  question  are  coic- 
paratively  recent,  they  are  more  important  as  bearing  upon  the  moral  principles 
of  the  witness  than  when  they  are  of  remote  date,  because  a  man  may  reform 
and  become  in  later  years  incapable  of  conduct  to  which  in  earlier  life  he  was 

ftrone.  The  interest  of  justice  can  seldom  require  that  the  errors  of  a  man's  life 
ong  since  repented  of,  and  forgiven  by  the  community  shoidd  be  recaDed  to 
remembrance  at  the  pleastue  of  any  future  litigant.  "(2) 

Third  Clause  declares  it  to  be  improper  to  make  serious  accusations  against 
a  witness  who  is  called  to  prove  some  comparatively  unimportant  fact  in  the 
case.  With  reference  to  the  fourth  Clauiie,  read  Illustration  (h),  section  1 14,  ank, 
and  also  the  other  matter  which  may  be  considered  in  connection  with  tk 
same  Illustration.  It  has  been  sometimes  stated  that,  if  a  witness  declines  to 
answer,  no  inference  of  the  truth  of  the  fact  can  be  drawn  from  this.  But  tbis 
general  statement  is  open  to  question.  It  is  going  too  far  to  say  that  tht 
guilt  of  the  witness  must  be  implied  from  his  silence,  but  it  is  in  consonancf 
with  justice  and  reason  that  the  Court  should  ( as  it  indeed  can  scarcely  h^ 
doing ),  consider  that  circumstance  as  well  as  every  other  \dien  deciding  on 
the  credit  due  to  the  witness  ?  (3) 

Where  a  party  gave  evidence  in  his  own  case  it  was  hdd  by  a  majority  of 
two  out  of  three  Judges  that  he  might  be  asked,  on  cross-examination,  with  < 
view  of  testing  his  credit,  whether  an  action  had  not  previously  been  brought 
against  him  in  respect  of  a  similar  claim,  upon  which  he  had  given  evidenrt. 
and  the  verdict  of  the  jury  was  notwithstanding  against  him,  and  this,  without 
producing  the  record  of  the  proceedings  in  the  previous  ca8e.(4) 

But  though  as  was  done  in  the  case  last  mentioned,  evidence  may  be  giv«n 
of  facts  as  that  the  witness  has  brought  or  defended  actions  which  have  been  dis- 
missed or  decreed  against  him  ;  that  the  witness  gave  his  evidence  in  snrh 
actions  ;  that  he  made  false  charges  and  so  forth  ;  yet  evidence  of  the  particuUr 
opinion  formed  by  a  Judge  in  another  case  of  the  credit  to  be  attached  to  th? 
testimouT  of  a  witness  who  is  cross-examined  in  a  subsequent  trial,  is  inadmia- 
sible.(5) ' 

No  weight  ought  to  be  attached  to  the  e\'idence  of  a  witness,  who  hijctelf 
deposes  to  his  own  tiupitnde.(6) 

not*to'iM  149.     No  such  question  as  is  referred  to  in  section  148 

a^^d^^       ought  to   be  asked,  unless  the  person  asking  it  has   reason- 
nmrnubie  able  grounds  for  thinking  that  the  imputation  which  it  con- 
veys, is  well  founded. 


lUuHraUotu. 

(a)  A  barrister  u  inatracted  by  an  attorney  or  vakil  tbat  an  importitnt  witaea  is  * 
dfttCit.    This  Is  a  reasonable  gronnd  for  asking  the  witness  whether  he  is  a  dikdt. 

(6)  A  pleader  is  informed  by  a  person  in  Court  that  an  important  witoew  is  a  dOfit; 
the  informant,  on  being  questioned  by  the  pleader,  gives  satisfactory  reaaoos  for  bit  i 
ment.    This  is  reasonable  fnronnd  for  asking  the  witness  whether  he  ia  a  dikfit 


wnnt  o(  chastity  is  not  always  a  gronnd  for  dis- 
oicditing  a  witnem,  per  Sir  C.  Creaswrll. 

(1)  B.  ».  Ohuhm  Miista/a,26  A.,  371  (1904) 
at  p.  371. 

<2)    Taylor,  Er.,  {  1460. 

(8)    Taylor,  Ev.,  $  1467. 


(4)  Henman  r.  Later,  31  L.  J..  C.  P.,  38& 

(5)  In  n  Patumartp  Jmnapiu,  4  C.W.  K.,  «U, 
following  Stiamun  ▼.  NeOurOilt,  L  R..  2  C.  P.  I^ 
S3,  and  dittingoishing  Htmma»  r,  fitUr,  aqt*. 

(6)  K»UaiaiukmT.8kiia»mlrm,«t.l.K 
601,  fl07  (1870) ;  S.C.,  16  W.  R.,  P.  O,  W, 
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(«)  A  witneaa,  of  whom  notbiofr  whatever  is  known,  is  asked  at  random  whether  he  is  a 
Aikiit.    There  are  here  no  reasonable  grounds  for  the  question. 

(d)  A  witness,  of  whom  nothing  whatever  is  known,  being  questioned  as  to  his  mode  of 
life  and  means  of  living,  gives  unsatisfactory  answers.  This  may  be  a  reasonable  ground 
for  asking  him  if  be  is  a  dtkSit, 

150.  If  the  Court  is  of  opinion  that  any  such  question  prooMinr« 
was   asked   without  reasonable  ground,   it  may,   if   it    wasSL£*Sr^ 
asked    by  any  barrister,  pleader,  vakil   or    attorney,   report  gSS?£^ed 
the  circumstances   of  the  case  to  the  High  Court  or  other  JS^lw* 
authority  to  which  such  barrister,  ■  pleader,  vakil  or  attorney  *""""'■• 

is  subject  in  the  exercise  of  his  profession. 

151.  The  Court  may  forbid  any  questions  or  inquiries  iiM»«««t 
which  it  regards  as  indecent  or  scandalous,   although  such^oST"' 
questions  or  inquiries  may  have  some  bearing  on  the  ques*  ''"•"**'°* 
tions  before  the   Court,  unless  they  relate  to  facts  in   issue, 

or  to  matters  necessary  to  be  known  in  order    to  determine 
whether  or  not  the  facts  in  issue  existed. 

152.  The    Court  shall  forbid  any   question  which  ap-  Qaeations 
pears  to  it  to  be  intended  to  insult  or  annoy,  or  which,  though  iSaou  o?  *" 
proper  in  itself,  appears  to  the  Court  needlessly   offensive  ^"""^ 

in  form. 

Principle. — See  Note,  posU 

f^  IW  {<iti4tHont  qftetUtg  ortdU.)  a.  8  (" Poet  In  i*tu4.") 

8.  3  {"Oown,")  a.  tMiQuMtiotuhvJudgg.) 

Markby,  St.,  107 ;  Steph.  Dig.,  pp.  150,  160 ;  Taylor,  Bv.,  S  SfO ;  Powell,  Bv.,  1»,  166  : 
and  see  anthoritiea  cited  in  last  section,  and  in  section  138,  aiU*, 

OOMMBNTART. 

Sections  149 — 152  together  with  section  148,  ante,  were  intended  to  protect  ftnaationa 
a  witness  against  improper  cvoss-exaraination — ^a  protection  which  is  often  very  azuSoa- 
much  required.    It    has    however   been   said  that  the  protection  afforded  by  tion- 
t>ection  148  is  not  very  effectual,  because  an  innocent  man  will  be  eager  to 
answer  the  question,  and  one  who  is  guilty  will  by  a  claim  for  protection  nearly 
confess  his  guilt,  and  that  the  threat  contained    in   sections   149,  160,  do  not 
c^rry  the  matter   much  further.(l)    These  latter  sections   were  substituted 
while  the  bill  was  in  committee  for  certain  other  sections  in  the  original  draft 
to  which  much  objection  was  taken  and  the  discussion  with  reference  to  which 
will  be  found  in  the  Proceedings    in  Conncil.(2)     Speaking  of  the  substituted 
sections  including  sections  146—162,  Sir  J.  F.   Stephen  said: — '*  The  object 
of  these  sections  is  to  lay  down  in  the  most  distinct  manner  the  duty  of 
Connsel   of  all  grades  in  examining   witnesses  with  a  view  to  shaking  their 
credit  by  damaging  their  character.      I  trust  that  this  explicit  statement    of 

(I)    Markby,  Ev.,'l07.  for  words  uttered  in  his  olBoe  as  advocate  .  5iil- 

It)    Sm  Prooeedingii  of  the  twefrialative  Connoil.  lUnn  ▼.  Norton,  10  M.,  28  (1886).     As  to  the  ex- 

Bupplemsnt  to  the  Oautk  of  Iniia,  30th  Harah  teat  of  the  privilege  of  speech  socordod  to  advo- 

l«I^  pp.  237.  238.    With  reference  to  m.  US,  ISO,  cate,  see  B.  v.  KtuHuemiik  Dintar,  8  Bon\  H.  C. 

k  may  be  ofaaerred  that  an  advoeaU  oannot   be  R.,  Or.,  142—146  (1871). 

proeccded    against   either  eiviUy   or  c-iorinaUy 
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the  principles,  according  to  which  such  questions  ought  or  ought  not  to  be 
asked,  will  be  found  sufficient  to  prevent  the  growth,  in  th^  country,  of 
that  which  in  England  has  on  many  occasions  been  a  grave  scandal.  I  think 
that  the  sections,  as  far  as  their  substance  is  concerned,  speak  for  themselves, 
and  that  thej  will  be  admitted  to  be  sound  by  all  honourable  advocates  and 
by  the  public."  Section  165,  'post,,  further  prohibits  the  Judge  himself 
from  asking  any  question  which  it  would  be  improper  for  any  other  person  to 
askunder  section  148  or  149.  But  whatever  doubts  there  may  be  as  to  the 
efficacy  of  sections  148 — 150,  sections  151  and  152  ought  to  prove  effectual. 
For  in  cases  where  it  will  be,  for  the  reasons  mentioned,  of  little  use  for 
the  witness  to  decline  to  answer,- the  Judge  may  at  once  interpose  and  stop 
the  question.(l)  With  reference  to  section  151,  it  may  be  observed  that 
"  indecency  of  evidence  is  no  objection  to  its  being  received  where  it  is 
necessary  to  the  decision  of  a  civil  or  a  criminal  right.  "(2)  The  Conrt 
cannot  forbid  indecent  or  scandalous  questions  if  they  rdtUe  to  faett  in 
w«t<e,(3)  or  to  matters  necessary  to  be  known  in  order  to  determine  whether  or 
not  the  facts  in  issue  existed.  If  they  have,  however,  merely  some  bearing  on 
the  questions  before  the  Court,  the  latter  has  a  discretion  and  may  forbid  them 
Where  a  question  is  intended  to  instdt  or  annoy  or  which,  though  proper  in 
itself,  appears  to  the  Court  needlessly  offensive  in  form,  the  Court  must  interpose 
for  the  protection  of  the  witness.    See  as  to  this,  Notes  to  s.  138,  mUe. 

■x<duaion  153.     When  a  witness  has  been  asked  and  has  answered 

tommtra-  *  any  question  which  is  relevant  to  the  inquiry  only  in  so  far 
•wewto      as  it  tends  to  shake  his  credit  by  injuiing  his  character,  no 
85itta«*"     evidence  shall  be  given  to  contradict  him  ;  but,  if  he  answers 
'■     falsely,  he  may  afterwards  be  charged  with  giving  false  evi- 
dence. 

ExcepUon  1. — If  a  witness  is  asked  whether  he  has  been 
previously  convicted  of  any  crime  and  denies  it,  evidence  may 
be  given  of  his  previous  conviction. (4) 

Exception  2. — If  a  witness  is  asked  any  question  tending 
to  impeach  his  impartiality  and  answers  it  by  denying  the 
facts  suggested,  he  may  be  contradicted.(5) 

/((■(((ration*. 

(a)  A  claim  against  an  underwriter  is  reeisted  oo  the  Krroand  of  fnuid. 

The  claimant  is  asltpd  whether,  in  a  former  transaction,  he  had  not  made  a  frmndulmt 
claim.    He  denies  it. 

Bvidenoe  ia  offered  to  show  that  he  did  make  such  a  claim. 
The  evidence  is  inadmissible. 

(b)  A.  witness  is  asked  whether  h«  was  not  dismissed  from  »  situation  for  dishooe^. 
He  denies  it. 

BTidence  is  offered  to  show  that  he  was  dismissed  for  dishonesty. 

The  evidence  is  not  admissible, 
(o)  A  affirms  that  on  a  certain  day  he  saw  B  at  Lahore. 
A  is  asked  whether  be  himself  was  not  on  that  day  at  Calcatta.     He  denies  it. 
Evidence  is  offered  to  show  that  A  was  on  tliat  day  at  Calcutta. 

(1)  Harkby,  Er.,  107.  (18«3.) 

(2)  Ai  Cr.««a  T.  Jmtes,  Cowp..  TM;  per  Lord  (4)    See  38  &  29  Vic,  Cap.  18,  { 1 ;    Tsyhir,  Bv, 
MansBeW,  Stepb.  Dig.,  pp.  160, 160;  Taylor,  Bv.,       {  1437. 

1949;  Powell,  Ev.,  168,  l.W.  (6)     See    AILOcn.    v.    BildxioeK    1    Ki-,  «; 

O)    S«M>    ffoMvw    v.lnglu,    18    B ,   468.    470       Taylar,  Bt.,  f  1442. 
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Tbe  evidence  U  admissible,  not  as  contrndicting  ^  on  a  fact  which  affects  his  credit, 
bat  ns  contradicting  the  alleged  fact  that  B  was  seen  on  the  day  in  question  in 
Labore.(l) 
In  each  of  these  cases  the  witness  might,  if  his  denial  was  false,  be  charged  with  giving 
false  evidence, 
(d)  A  is  asked  whether  his  rnmily  has  not  had  a  blood  feud  with  the  family  of  B  against 
whom  he  gives  evidence.     He  denies  it.    He  may  be  contradicted  on  the  ground  that  the 
question  tends  to  impeach  his.impartiality. 

Principle. — The  reason  of  this  rule  which  restricts  the  right  to  give 
evidence  in  contradiction  ia  that  it  is  an  object  of  primary  importance  to 
confine  the  attention  of  the  Court  as  much  as  possible  to  the  specific  issues. 
Without  some  rule  so  many  collateral  questions  of  bet  might  be  raised  in  the 
coarse  of  a  long  trial  that  the  specific  questions  to  be  determined  might  be  lost 
sight  of  and  the  trial  itself  inordinately  lengthened.(2)  The  exceptions  refer 
to  two  matters  which  are  easily  susceptible  of  proof  and  are  so  important  as  to 
strike  at  the  very  roof  of  the  witness's  trustworthiness,  while  no  great  expen- 
diture of  time  need  be  involved  in  ascertaining  how  the  facts  stand.(3) 

s.  146  (QuMtiontto  er»dU.)  • 

Taylor,  Bv.,  §§  1436, 14.17,  1439, 1440-1413, 1444,  1490 :  Stewart  Rapalje's  Law  of  Witness. 
$3  208-210;  Markby,  Bv.,  108  ;  Roscoe,  N.-P.,  Bv..  182  ;  Steph.  Dig.,  Art.  130  ;  Roscoe,  Cr- 
Rr..  90,  91,  Norton,  Bv.,  332. 

OOMBIBNTART. 

Where  a  fact  which  is  relevant  as  having  a  direct  bearing  on  the  issue  is  Jf^^jginM 
denied  by  a  witness  it  may  of  course  be  proved  aliunde,  and  his  answer  may  thus  to  wm 
be  contradicted  by  independent  evidence.(4)  So  the  statement  of  a  witness  ***' 
for  the  defence  that  a  witness  for  the  prosecution  was  at  a  particular  place,  at 
a  particular  time  and  consequently  could  not  then  have  been  at  another  place, 
where  the  latter  states  he  was  and  saw  the  accused  person  is  properly  admis- 
sible in  evidence,  even  though  the  witness  for  the  prosecution  may  not  himself 
have  been  cross-examined  on  the  point.(5)  But  where  the  fact  enquired  after  is 
only  collaterally  relevant  to  the  issue,  as  is  the  case  with  the  character  of 
the  witness.  Counsel  must  be  content  with  the  answer  which  the  witness  chooses 
to  give  him.  If  he  denies  the  imputation  the  answer  is  conclusive  for  the  par- 
poses  of  the  suit  ;(6)  the  matter  cannot  be  carried  further  at  the  trial  except 
m  the  two  cases  provided  by  this  section  which,  however,  does  not  appear  to 
be  very  accurately  expressed,  as  there  is  at  least  one  other  common  case  where 
the  witness  may  be  contradicted  (see  section  155,  vogt).  The  only  redress 
which  a  party  has,  is  to  charge  the  witness  with  giving  false  evidence,  and  to  try 
him  for  it.  To  this  general  rule  there  are,  however,  as  already  observed,  two 
exceptions  contained  in  the  above  section  and  taken  from  English  Law. 

The  rule  limiting  the  right  to  call  evidence  to  contradict  witnesses  on  colla- 
teral questions  excludes  all  evidence  of  facts  which  are  incapable  of  affording  any 

(1)  !^  If-  V.  .Sakharam  Mukundji,  U  Boni.  levant,  if  not  connected  with  the  osase  or  the 
H.  C.  B.,  19«,  189  (1874).  parties."     In  Field,  Kt.,  648,  it  is  said,  "The 

(2)  Kaii  OtUam  v.  Aga  Kkan,  6  Bom.    H.  0.  .Vut'does  not    lay    down  this    rule  in  so  many 
R.,  93,  M  (1889) :  Taylor,  Ev.,  f  1430.  words ;  but  its  provisions  as  to   relevancy  and 

(3)  Conningfaatii,  Ev.,  }  iri3.  other    matters    necessarily    involve    this    rule." 

(4)  Bet  Itlnstrstion  (e)  aad  Taylor,  £v.,  §  1438,  The  acprtu  provisions  of  s.  S,  ante,  however, 
wheretheruloisstatcd  tob«  that :— "ifthe  ques-  rendBTs  unnecessary  this  recourse  to  an  implied 
tioos  relate  to  relevant  facts  the  an»»er8  may  be  rule ;  see  ».  166,  poit.  ~"  "^ 
contradicted  ;  if  too  irrelevant  thry  cannot,  :uid  (S)  K.  v.  dakharum  Itvkuwiji,  1 1  Bom.  U. 
enquiries  respecting  the  |<nivious  conduct  of  a  wit-  C.  R.,  166  (1874). 
ness  will  almost  invariably  lie  regarded  as  irrc-           (6)    8tt  Illustrations  (a)  and  (6).  ^ 
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reasonable  presumption  or  inference  as  to  the  principal  matter  in  dispute ;  the 
test  being  whether  the  fact  is  one  which  the  party  proposing  to  contradict  would 
have  been  allowed  himself  to  prove  in  evdence.(l)  "  The  object  of  section  153 
is  to  prevent  trials  being  spun  out  to  an  unreasonable  length.  If  every  ansver 
given  by  a  witness  upon  the  additional  facts  mentioned  in  section  146  could  be 
made  the  subject  of  frosh  enquiry  a  trial  might  never  end.  These  matters  are  after 
all  not  of  the  first  importance  beyond  what  is  comprised  in  the  exceptions. "  (2 ) 

Under  the  terms  of  the  first  Bxoeption  above  referred  to  when  a  witness 
denies  that  he  has  been  previously  convicted  his  previous  conviction  may  always 
be  put  in  to  refute  him.(3)  Section  511  of  the  Criminal  Procedure  Code  declares 
the  manner  in  which  the  previous  conviction  may  be  proved  in  an  enquiry,  tiial 
or  other  proceeding  under  that  Code.  In  the  absence  of  any  special  provision 
the  only  medium  of  proof  is  the  record  of  conviction.(4) 

Whether  the  evidence  referred  to  in  the  leoond  Exception  can  be  given  hts 
been  the  subject  of  doubt  in  England.  The  Legistature  has  here  answered  the 
question  in  the  a£Brmative  taking  that  view  of  the  matter  which  was  laid  down 
by  the  Judges  in  the  case  of  the  Attomeif-Oeneral  v.  HUehcoek.(6)  Fact^ 
showing  that  the  witness  has  been  bribed,(6)  has  suborned  other  witnesses,  has 
expressed  hostility  an^  the  like  can  be  shown,  if  the  witness  denies   thera.(7) 

The  distinction  made  between  cases  coming  within  the  section  and  those 
within  the  second  Exception  is  ezemplied  in  the  undermentioned  case.(8)  There 
a  person  named  Yewin  was  indicted  for  stealing  wheat.  The  principal  witness 
against  him  was  a  boy  of  the  name  of  Thomas,  hjs  apprentice.  The  Judge  allow- 
ed the  prisoner's  Counsel  to  ask  Thomas  in  cross-examination  whether  he  had 
not  been  charged  with  robbing  his  master,  and  whether  he  had  not  afterwards 
said  he  would  be  revenged  on  him  and  would  soon  fix  him  in  Monmouth  gaol  ? 
He  denied  both.  The  prisoner's  Counsel  then  proposed  to  prove  that  he  had 
been  charged  with  robbing  his  master  and  had  spoken  the  words  imputed  to  him. 
The  Court  ruled  that  his  answer  must  be  taken  as  to  the  former  ;  but  that  as 
the  words  were  material  to  the  guilt  or  innocence  of  the  prisoner,  evidence  mi^t 
be  adduced  that  they  were  spoken  by  the  witness. 

Care  must  be  taken  to  distinguish  between  that  contradiction  of  answer; 
touching  credit  only  which  is  generally  disallowed  and  condradiction  of  answers 
concermng  facts  directly  relevant.  In  the  latter  case  such  answers  may  alwgjs 
be  contradicted  even  if  they  have  been  given  by  the  party's  own  witness,  for 
the  object  is  to  show  the  true  facts  not  merely  to  discredit  the  witness.  "  H 
a  witness  state  facts  in  a  cause  which  make  against  the  party  who  called  him. 
yet  the  party  may  call  other  witnesses  to  prove  that  these  facts  were  otherwiae; 
for  such  facts  are  evidence  in  the  cause  and  the  other  witness  is  not  called  direct- 
ly to  discredit  the  first,  but  the  impeachment  of  his  credit  is  incidental  and  con- 
sequential only.  "(9)    The  rule  is  thus  expressed  in  the  American  cases  : — 

(1)  Kan  Outam  t.  Aga  Kkan,  6  Bom.  II.  C.  witnem  hu  suborned  f*lm  vitoMnt  (gaiiut  die 
B..  0.  C.  J.,  98  (1869),  citiiDj  Att.-Oeti.  y.  HUtk-  opposite  party  {Qtt»»  out,  2  B.  *  B.,  !1 :  ^U.- 
coet,  I  Kz.,  91,  99.  On.  r.  Hitclieoek,  (opra)  or  ha*  hwl  qnamli  *A 

(2)  Ifarkby,  Kv.,  108.  or  exprmed  hoetaity  tovanb  Win  («.  v.  SUma, 
(S)  A  dimlar   rale    prevails    ia   England,  mt       leOox,  SOS);  see  RaMMie,N.  P.,  Br.,  182:  !!(q)k- 

Taylor,  Bv.,  }  1437 ;  AU.-Oen.  v.  HUcluock,  sapra.  1%,  Ait.  130  j  Ronoe,  Cr.  Rr.,  I»h  BA.  », »: 

(4)  R.  T.  Wattoti,  2  Stark.,  149 :  see  ss.  7A,  77,  Taylor,  Ry.,  }  1490^  t  *fq.  Moreorer,  H  «  pW*- 
airis.  tiiTs  witness  deniea  a   material  fast  sod  MMs 

(5)  I  Bx.,  93:  see    Taylor,  Kv..  H  I44&-1442.  that  persons  oonneoted  with  the  plaintiff  ksn 

(6)  Ste.  t.  IM.  H.  (2),  pout ;  AU.-Otn.  v.  Hiiek-  offered  hini  maoey  to  asmrt  it,  the  plaintiff  aV 
tott,  sapra.  call  these  peiaoof,  not  only  to  prove  the  f^t,  kst 

(7)  Norton,  Ev.,  332;  Taylor,  Ev.,  jt  1440;  to  disprove  the  attempt  to  saboraalisn;  '«<■ 
Stewart  Bapalje's  op.  eU.,  340,  347 ;  (.;.,  that  the  *«m*  v.  CoBwr,  IS  Q.  B.,  878. 

witness  is  the  kept  mistreHS  of  the  parl^  calling  (8)     B.  v.  FewM,  2  Camp.,  638  a. 

her  {ThomoM  v.  navU,  7  C.  *  P.,  380),  or  that  the  (0)     B.  N.  P.,  897. 
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Although  a  party  m9/jr  not  discredit  his  own  witness  by  testimony  as  to 
his  general  charactej;^  ne  may  give  evidence  to  contradict  any  particular  and 
V?fl*ft'?£.'i*"",tVit  to" which  the  witness  has  testified.  He  may  show  that  the  witness 
is  mistaken  or  that  the  facts  are  different  from  the  version  he  gives  of  them, 
>.e.,  for  the  purpose  of  upholding  his  cause  of  action  or  defence  ( not  for  the 
purpose  of  impeaching  the  witness  )  he  may  show  how  the  fact  really  is.  If 
he  calls  a  witness  to  prove  a  particular  fact  and  fails  in  establishiuig  it  by  him 
( or  if  he  disproves  it ),  the  fact  may  nevertheless  be  proved  by  another  witness, 
or  the  first  one's  account  shown  to  be  incorrect.  A  party  may  always  correct 
his  own  witness,  even  though  by  directly  contradicting  him.  If  such  evidence 
were  to  be  excluded,  the  consequences  would  be  most  injurious  to  the  adminis- 
tration of  justice  as  well  in  criminal  as  in  civil  case8.(l) 

154     The  Court  may,  in  its  discretion,  permit  the  person  §S^*to  hS 
who   calls  a    witness  to   put   any   questions  to   him  which  J^J^'^*' 
might  be  put  in  cross-examination  by  the  adverse  party. 

Principle. — A  party  may  therefore  with  the  permission  of  the  Court,  put 
leading  questions  to  the  witness  under  the  provisions  of  section  143  or  cross- 
examine  him  as  to  the  matters  mentioned  in  sections  145,  146.  The  rule  which 
excludes  leading  questions  being  chiefly  founded  on  the  assumption  that  a  wit- 
ness must  be  taken  to  have  a  bias  in  favour  of  the  party  by  whom  he  is  called, 
whenever  circumstances  show  that  this  is  not  the  case  and  he  is  either  hostile 
to  that  party  or  unwilling  to  give  evidence,  the  Judge  may  in  his  discretion  allow 
the  nde  to  be  relaxed.(2)  Further  by  offering  a  witness  a  party  is  held  to  re- 
commend him  as  worthy  of  credence,  and  so  it  is  not  in  general  open  to  him  to 
test  his  credit,  or  impeach  his  truthfulness.  But  there  exist  cases  in  which 
the  rule  should  be  relaxed  at  the  discretion  of  the  Court,  as  for  instance,  where 
there  is  a  surprise,  the  witness  unexpectedly  turning  hostile,  in  which  and  in 
other  cases  the  right  of  examination  ex  adverso  is  given. (.3)  A  witiiess  whether 
of  the  one  or  the  other  party  ought  not  to  receive  more  credit  than  he  really 
deserves,  and  the  power  of  cross-examination  is  therefore  sometimes  necessary 
for  the  purpose  of  placing  the  witness  fairly  and  completely  before  the  Court. (4) 

a.  t{"  Court.")  ss.  1«5— US    {Quttliotf    to   erott-txamtna- 

8.  148  {Leading  qtutUont.)  lion.) 

Tftylor,  Bv., H  K04, 1426 ;  Starkie,  Ev.,  167, 168 ;  PbipMO,  Bv.,3rd  Bd.,  447 ;  Ph.  ft  Arn., 
By.,  463,  fi24— 640 ;  Wharton,  Bv..  §$  500,  54»,  tt  »tq. ;  Stewwrt  Rapalje's  Law  of  WitiMMes, 
if  mo,  311-216 ;  Borr  Jodm,  Bv.,  8S7-802 ;  B««t.  Bv.,  fi  6^  64fi,  pp.  OOO.  601. 

COMMBNTABT. 

This  section  under  which  the  party  calling  a  witness  may,  with  leave  of  the  ^|^^ 
Courts  cross-examine  and  put  leading  and  pressing  questions  to  him  is  one  of  aromuiM 
great  practical  importance  :  it  not  unfrequently  happening  that  a  witness  who  ^^J^JSh*!,!, 
has  been  called  in  the  expectation  that  he  will  speak  to  the  existence  of  a  parti-  owgwit- 
colar  state  of  facts,  pretends  non-remembrance  of  those  facts  or  deposes  to  an '~ 
entirely  different  set  of  circumstances ;  in  which  case  the  question  arises  whether 
the  witness  has  by  his  conduct  entitled  the  party  to  cross-examine  him.    This 
question   has  in   such  cases  generally  been   argued    with  reference  to  the 
English  cases  explaining  the  meaning  of  the  term  ' '  adverse "  used  in  the 


(1)    Stewart  Ra|ialje'«  Law  of  WitDfsaes,  SMV,  Et.,  s.  939  n.,  2. 

S64 ;  <K«  alio  AUxmdtr  v.  ««««m,  2  Cawpb.,  5M ;  (2)     Beat,  Ev.,  }  »42 ;  W  harton,  Rv.,  %  199. 

WriMtmUr  v.  LoUm  Amnmnct  Co.,  4  B.  *  Ad.,  (3)    lb.,  p.  WW. 

1« ;  BnMt  v.   Bicmrio,  8  Bing.,  57  ;  Phipaon,  (4)     Ph.  A  Am.,  Ev.,  540,  ftSH. 
Wf.,  3rd  Kd.,  448;  Batt,    Ev.,  f  M6 ;    Taylor, 
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twenty-second  section  of  the  (.'Common  Law  Procedure  •^- ••■»!»  to  oontijh"*^*''^'''' 
either  "hostile"   or   "unfavourable"   respectively.    It  is,  uo  *  „<  .J^^ 'f  i' 
marked  in  the  iirBt  place  that  the  English  statute  dealt  with  the  question  ot  tne 
admissibility  of  evidence  to  contradict  the  party's  own  witness,  a  matter  which 
is  dealt  with  by  the  next  section  of  this  Act ;  and  that  the  question  whether  a 
party    can   cross-examine   his   own   witness   as  to  ( for   example )   whether 
he  had  not  upon  another  occasion  given  a  different  account  of  transaction  from 
that  which  he  then  deposed  to,  is  not  the  same  as  the  question  whether,  if  the 
witness  denies  having  done  so,  the  party  calling  him  is  at  liberty  to  call  other 
witnesses  to  prove  it.(l)     Nextly,  the  statute  mentioned  is  not  in  force  in  this 
country,  and  the  section  of  this  Act  makes  no  mention  either  of  the  terms 
"  hostile,  "  "  adverse  "  or  "  unfavourable,  "  or  of  any  others,  but  leaves  the 
matter  entirely  to  the  discretion  of  the  Court,  which  discretion  most  obvioxisly 
be  exercised  with  reference  to  the  particular  circumstances  of  each  ca8e.(2)    It 
is  much  to  be  desired  that  the  matter  should,  if  possible,  be  set  at  rest  by 
judicial  decision  more  especially,  as  will  hereafter  be  observed,    the   English 
cases  lack  tmanimity.     Some  of  the  cases  here  cited  deal  with  the   right  to 
discredit  the  party's  own  witness  by  calling  other  testimony,  but  such  as  are 
authorities  for  this  ri^ht  are  d  fortiori  also  authorities  for  the  right  to  cross- 
examine  one's  own  witness,  though,  as  already  observed,  the  converse  may  not 
be  the  case.     The  question  of  the  right  of  a  party  to  impeach  and  contradict 
his  own  witness  is  properly  the  subject-matter  of  the  next  section,  but  being 
closely  allied  to  that  of  the  present  section  it  is  here  alone  treated  to  avoid  un- 
necessary repetition. 

Prior  to  the  Common  Law  Procedure  Act,  1854,  it  had  been  held,  with  r^ard 
to  cross-examination,  that  the  party  who  calls  a  witness  may  cross-examine  hini 
if  on  the  trial  he  shows  any  unfair  bias ;( 3)  or  be  unwilling,(4)  or  by  his  conduct  in 
the  box  shows  himself  decidedly  adverse  ;(6)  or  in  the  interest  of  the  opposite 
party  ;(6)  or  if  the  witness  be  the  party's  opponent  in  the  case.(7) 

(1)    See  f/reettough  v.  EceUe,  ^  C.  K.,  N.  8.,  796,  fendant  called  a»  the  plaintifi's  vitoew :  JMhi 

arjuendii.  Jcebtin  v.  Taramoaet  Dnimi,  12  Moni.  I.  A.,  380, 

(2>    Set!  Bajlin  v.  Careic,  R.  tc  M.,  177  (1824)  393  (IMO).     It  ia,  howerer,  now  nettled  law  ia 

when  Abbott,  I.d.,  C.  J.,  aaid  upon  allowing  croaa-  Knglaad  that  a  party  when  called  by  his  app» 

examination  ot  an  adveree  witness : — '  'J  in?an  to  oent  cannot  aa  of  right  be  treated  as  habile,  the 

decide  thia  and  no  further.     That  in  each  parti-  matter  boing  solely  in  thediscretiunof  the  Court; 


oulor  cose  there  must  be  some  discretion  in  the  Prue  v.  ila»niny,  42  Ch.  !>.,  372  (18K7) : 

presiding  judge  as  to  the  mode  in  which  the  ex-  which  decision  also  it  would  seem  that  thn  otdat 

aniination  shall  be  conducted  in  order  beet  to  oaaea  (see  A>irman  t.  Aoeuiun,  2  M.  ft  tt..  ■Wl: 

answer  the  purposes  of  justice,"  cited  in  Prire  Jarktm  v.  7'*o«r»o»,  I  B.  ft  S.,  74'j;  Colu  ». 


T.  .Wanning,  L.  t!.,  42  Ch.  D.,  372  (l'<87).  C»fc',  I-.  K.,  1  P.  A  M.,  71)  holding  that  a  i 

(3)  R.  V.  Chapman,  8  C.  &  P.,  568,  MB  sary  witness,  i.<.,  one  »hoBi  a  party  i»  compeUed 
(1838) ;  we  also  R.  v.  MHTphij,  8  C.  &  P.,  306  to  oall,  and  who  mny  therefore  be  consideted 
(18,37).  rather  the  witneao  of  the  Court  than  of  the  party, 

(4)  A.  T.  fian,  8  C.  &  P.,  715  (1830).  (The  as  an  atteating  witness  to  a  will,'can  be  diaoreditMl 
situation  in  which  a  witness  stands  towards  either  (as  of  right)  by  his  own  side  an  do  longer  lav ;" 
party  doe*  not  give  the  party  calling  the  witness  I'hipson,  Ev.,  3rd  Ed.,  448.  The  same  mlo  ap|4i>« 
a  right  to  cross-examine  iatp  unlets  the  witneas's  in  India,  see  Sabbaji  v.  Skiddapn,  20  B.,  392,  3(5 
evidence  be  of  such  a  nature  as  to  make  it  appear  (1901).  Where,  however,  the  aocuaed  applied 
that  the  witness  in  on  unwilling  one] ;  rnrkin  v.  for  an  adjournment  to  enable  them  to  oroas-«x- 
MoMi,  7  0.  4  P..  408,  409  (1836).  amine  the  prosecution  witnessra,  which  was  re- 

(5)  Clarke  v.  fkiffenj,  K.  &  M.,  126  (1824);  fused  and  subsequently  had  the  witnewrs  siub- 
Bnhtin  v.  Careie,  ib.,  127  (1824).  monod  for  the  defence,  it  was  held  that  the  men 

(6)  Ph.  k  .\m.,  Kv.,  462.  faot  that  the  accused  had  been  oompellod  to  tnat 

(7)  riarfe  v.  Saffery,  R.  .1  M.,  126  <I82I);  the  witnemes  lor  the  prceecution  aa  their  owu 
that  is  when  the  witness  stands  in  a  situation  witnesses  did  nor  change  their  ohan«ter  and  thit 
which  naturally  makes  him  adverse  to  the  party  they  were  entitled  to  crasa-exaiuine  then ;  I0u»' 
who  desires  his  testimony,  as  for  example  a  de-  prakafk  Sinjk  v.  ffxelnM,  28  a,  M*  (1904). 
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&mMiS''^*^^  it  was  also  held  that  a  party's  own  witness  who,  having  given  one 
^^  .(Xount  of  the  matter  to  his  attorney,  when  called  on  the  trial,  gives  a  difierent 
account,  may  be  asked  by  the  party  calling  him  whether  he  had  given  a  different 
account,  stating  it,  to  the  attorney.(l)  It  not  onfreguently  happens  as,  in  the 
cases  last  cited,  that  a  witness  has  given  one  account  to  the  party  or  his  attorney 
or  others  and  has  thereby  induced  the  party  to  call  him  ;  but  when  so  called  he 
gives  a  totally  different  version.  Then  when  asked  by  the  counsel  of  the  part^ 
calling  him  whether  he  has  not  previously  made  a  statement  different  from  his 
present  evidence,  objection  is  commonly  taken  by  the  other  side  on  the  ground 
that  the  witness  has  not  yet  appeared  adverse.  A  similar  objection  was  taken 
in  the  case  undermentioned,(2)  upon  which  counsel  seeking  to  cross-examine 
replied  that  it  might  not  at  present  appear  that  the  witness  was  adverse,  bitt 
that  he  desired  to  prove  that  it  teas  so,  and  it  could  only  appear  how  it  was,  by  the 
question  which  he  proposed  to  ask,  which  in  effect  was  whether  the  witness  did 
not  give  a  totally  different  account  of  the  matter  to  the  attorney  to  prove  which 
he  called  him.  Lord  Campbell,  C.  J.,  then  said  : — "The  defendant's  Counsel 
stating  that,  I  will  allow  the  question  to  be  put ;  but  it  must  be  done  to  dis- 
credit the  witness  altogether,  and  not  merely  to  get  rid  of  part  of  his  testimony. 
If  that  which  is  suggested  shall  be  elicited,  it  will  show  that  he  is  not  trustworthy 
at  all.  "(3) 

Passing  from  the  question  of  the  cross-examination  of  the  party's  own  J^Snt**'*' 
witness  (4)  to  the  question  of  his  impeachment,  it  was  settled  law  in  £ngland(5) 
prior  to  the  common  Law  Procedure  Act,  1854,  that  a  party  could  not  impeach 
his  witness's  credit  by  general  evidence  of  his  bad  character,(6)  but  he  might 
contradict  him  by  other  evidence  on  points  directly  relevant  to  the  issue. (7) 
It  was,  however,  an  unsettled  point  whether  the  witness  could  be  discredited 
by  proof  that  he  had  made  inconsistent  statements.  The  act  mentioned  settled 
the  controversy  on  this  last  question  by  declaring  that  in   case    the  witness 


(1)  MeUuith  v.  Cottier,  19  L.  J.,  Q.  B.,  49:<: 
S.C.,  15  Q.  B.,  878  («ee  thin  catr  cited  oo  another 
point  at  p.  760,  an'e,  note  7),  where  Erie,  ■!., 
olwcrvcH  :-■  There  are  trcachcroi;)!  witnease? 
who  vill  hold  out  that  they  can  prove  facta  on 
one  aide  in  a  can«e,  and  then,  for  a  bribe,  ur  from 
•ome  other  motive  make  atatenients  in  support  uf 
the  opposite  interetit.  In  saoh  ooks  the  law 
undoobtedW  ou(^t  to  permit  the  party  calling  the 
«ritn«aa  to  queetion  him  a«  to  the  former  rtate- 
ment,  and  ascertain,  if  poasible,  what  inducfs 
him  to  change  it."  And  for  eimilar  autea  sub- 
aeqoent  to  the  Act  of  1864,  see  Dtar  v.  KnigM,  1 
P.  ft  F.,  433  (1860):  where  the  prior  atatement 
waa  made  to  the  party  ;  faulkner  v.  Brinf,  I  F. 
ft  F.,  an  (IXfiS) ;  whom  it  waa  made  to  the  party's 
attorney ;  Pound  r.  Wilxm,  4  F.  ft  F.,  301  (186ff) ; 
where  the  prior  statement  was  made  in  the  Bank- 
ruptcy Coort :  and  K.  v.  little,  <S  Ck>x,  31V  (1883), 
where  the  prior  statement  was  made  to  the  mother 
of  the  proMontrix.  In  two  recent  oaac«  in  the 
Calcntts  High  Court  liarhw  v.  Vhuni  LaU, 
Small  Cause  Conrt  Transfer  Suit  No.  15  of  1899, 
3rd  Jan.,  1901 ;  McImmI  t.  8iriarm«U,  Suit 
No.  S33  of  1900,  13th  \ug.,  1901 ;  the  Conrt 
allowed  eroas-examiiiation,  it  appearing  that  the 
witness  had  made  a  statement  to  the  attorney 
of  the  party  calling  him. 

(2;    rauliittr  t.  Brine,  I  F.  ft  F.,  254  (1858). 


(3)  ,Sie«  Also  to  the  same  e.fect,  AirMrU  v.  Alex- 
anier,  18  U  T.,  N.  S.,  830  (18«l7)j  [A  witness, 
rslled  on  behalf  of  the  plaintiS,  gave  evidi-nce 
quite  different  from  the  proof  in  brief  of  phiiutiS'a 
counsel  and  from  the  heads  of  evMeooe  as  taken 
down  ii;  writing  by  the  plaintiff's  attorney  and 
alleged  to  have  been  n?ad  over  by  hiin  to  the  wit- 
ness. The  witness  was  considered  stifRciently 
adverse  to  he  examined  as  to  his  previous  state- 
ments to  the  plaintiff's  attorney,  and  the  Judge 
allowed  the  witm«e  to  be  asked  whether  he  did 
not  say  the  several  thin^n  stated  in  the  paper  voa- 
taining  the  heads  of  \a»  evidence  aa  taken  down 
by  plaintiff's  attorney.]  See  as  to  this  case, 
[•oet, 

(4)  As  to  which  see  further  Taylor,  Kv.,  }  1404; 
8tarkie,  Ev.,  167,  188;  Phipsou,  Ev.,  3rd  Ed., 
447:  Ph.  A  Aru.,  Ev.,  4«2;  Wharton,  Ev.,  { 
SOD  ;  eteuart  Rapalje's  ,>p.  cil.,  JJ  242,  210  ;  Best, 
Ev.,  $  «42. 

(8)  See  Greernugh  v.  Eeekt,  5  C.  B.,  N.  S., 
802,  per  Wfllianis,  J.;  am<  see  generally  Taylor, 
Ev.,  f  1426;  I'h.  ft  Am.,  524,  64«;  Stewart  Rapal- 
je's Of.  rit.,  {§  211—216 ;  Wharton,  Ev.,  {g  M9,  et 
leq.  ;  Burr  Jones,  Ev.,  5f  857—862 ;  Best,  Ev., 
i  945,  and  pp.  60U,  601. 

(6)  Tliia  is  not  the  law  in  India  uarier  ss.  15-1, 
1 55,  and  jxiM. 

(7)  V.  ante,  pp.  758-761. 
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should,  in  the  opinion  of  the  Judge,  prove  adverse,  the  party  might,  by  leave 
of  the  Judge,  prove  that  he  had  made  at  other  times  a  statement  inconsistent 
with  his  present  te8timony.(l) 

The  question  was  then  debated  as  to  what  was  the  meaning  of  the  word 
adverse  in  the  statute.  Was  it  meant  that  the  untness  himself  shall  prove  hos- 
tile to  the  party  calling  him,  or  that  the  testunony  he  gives  shall  be  adverse  ? 
Upon  this  question  there  appears  to  have  been  conflicting  decisions.  In  some 
ca8e8(2)  it  has  been  held  that  a  witness  is  adverse  when,  in  the  opinion  of  the 
Judge,  he  bears  a  hostile(  3)  feeling  to  the  party  calling  him  (as  indicated  by  his 
attitude  and  demeanour  and  mode  of  answer)  and  not  merely  when  his  testi- 
mony contradicts  his  proof  ;  but  the  contrary  view  has  been  taken  in  several 
other  recent  cases.(4)  It  can  therefore  be  hardly  said  in  this  state  of  the  autho- 
rities (especially  in  India  where  the  words  of  sections  154,  155,  are  alone  to  be 
considered)  that  it  is  a  settled  rule  that  it  is  only  when  a  witness  manifestly 
shows  a  hostile  personal  feeling  by  his  conduct  and  demeanour  that  the  Court 
ought  to  allow  his  cross-examination  and  impeachment.  The  testimony  of  a 
witness,  if  adverse,  is  only  the  more  dangerous  if  he  shows  no  hostile  disposi- 
tion ;(5)  and  if  he  be  astute  as  well  as  treacherous  he  wiU  take  care  to  conceal 
his  true  sentiments  from  the  Court.  In  the  language  of  Lord  Denman  "  it  is 
impossible  to  conceive  a  more  frightful  iniquity  than  the  triumph  of  falsehood 
and  treachery  in  a  witness  who  pledges  himself  to  depose  to  the  truth  when 
brought  into  Court,  and  in  the  meantime  is  persuaded  to  swear,  when  he  ap- 
pears, to  a  completely  inconsistent  story.  "(6)  It  is,  however,  easier  in  the 
matter  of  this  and  the  following  section  to  show  objection  against  the  existence 
of  any  rigid  rule  than  to  declare  one  which  shall  be  of  general  application  should 
such  a  declaration  be  possible  or  advisable.  The  Legislature  has,  however, 
given  two  indications  that  any  rule  upon  this  point  should  be  of  a  liberal  char- 
acter :  (a)  It  has  placed  no  fetter  on  the  discretion  of  the  Court  to  allow  cross- 
examination  under  the  provisions  of  section  154  ;  and  (6)  it  has  relaxed  the 
rule  of  English  law(7)  that  a  party  shall  not  in  any  case  be  allowed  to  impeach 
his  witness's  credit  by  general  evidence  of  his  bad  character.(8)  For  under 
the  provisions  of  section  154  the  party  calling  a  witness  may,  with  the  consent 
of  the  Court,  impeach  his  credit  by  cross-examination  by  putting  all  the  ques- 
tions mentioned  in  section  146  and  may,  under  the   provisions  of  section  156, 


(1)  .<^(  Taylor,  Ev.,  {  I42t ;  the  Bection  of  the  that  ahe  waa  hoatile ;  yet  Um  endenoe  waa  ad. 
statute  i\  however,  veiy  <'onfii9«).  Ser  the  jodg-  mitted  ftr  Day,  J.,  in  oonmUtatioii  with  Care.  J., 
ment  in  flrauongk  v.  ICcelu,  5  <".  B.,  N'.  S.,  S02,  Am-tttt  v.  Akxander,  It  L.  T.,  N.  S.,  830  (18«7)! 
fHjira.  I  •  111  nrunoagh  v.  Kede*,  fi  C.  B.,  N.  S.,  71«^  it  ii 

(2)  nrttuoHiih  V.  EreUf,  5  C.  K,  X.  S.,  ~t>6  laid  do«'u  that  to  enaUe  a  party  thoa  to  rontrn- 
(1889),  ptr  Williams  and  Willex,  J.T.,  CnckbiiTii,  diet  hia  own  witoesa,  the  nitnea*  muat  apP**' 
C.  J.,  not  wholly  concnrrini;  in  the  Judgment :  not  only  unfaTourable,  but  a^-t4taUy  boatile. 
Heed  r.  Kiug,  W  |^  T..  39(>  (I8S8) ;  fee  Taynr,  Rt.,  There  miwt  be  aomo  exhibition  at  animna  trihck 
)i.  KW  H.  (11).  Ikit  tri/iuM  dca  aol  «ee«r  In  erkihU.     He  ia,  ham- 

(3)  In  Ci'Ui  V.  Colt',  L.  K.,  I  P.  ft  U,  71  (ISOS).  ever,  in  my  opinion,  advene,'*  per  Bramwcil,  BL); 
Wilde,  J.  O.,  adopting  counsel's  definition,  said :  Pound  v.  WiUon,  4  F.  ft  F.,  MI  (ISaS),  Brie,  J. 
"An  advertc  witness  is  one  who  doe*  not  fjive  [In  thin  ra«e  there  were  merely  dittneot  static 
the  evidence  which  the  party  calling  him  wished  menta  and  the  witoeaa  waa  hetd  advene) :  Dur 
him  to  give.  .\  hostile  witness  is  one  who  from  v.  Kni-jil,  I  F.  ft  F.,  433(1869)  [a  similar  eaae). 
the  manner  in  which  he  gives  his  evidence  shows  (S)  Qrt*M>agh  v.  Keda,  5  C  B.,  N.  8.,  7M^ 
that  he  is  not  drairou«  of  telling  the  truth  to  the  arjutiuto. 

Court,"     But   OS   has   been   observed    (Phip-on,  iB)     WriglU  v.  BusktH,  1  M.  ft  P.,  +U. 

F.V.,  3rd  Ed.,  448),  this  definition,  however,  might  (7)    See  Onnmngh  v.  Kedt*,  A  0.  B.,  K.  8.>  SOt. 

in  many  oaaes  apply  to  a  favmirable  witness.  (8)    The  meaning  of  this  rule  is  tjiat  a  par^ 

(4)  B.  V.  JitlU,  16    Cox,  319  (18S3);  where  after  producing  a  witnosa  oannot  prove  kiaa  to 


the  objection  was  expressly  taken  that  there  was       he  of  such  a  general  bad  charactor  as  \ 

notliing  in  tl.e  demtanour  of  the  witness  to  show        der  him  onworihy  of  credit.  Ph.  ft  -Am.,  Stt,  BXl. 
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impeach  his  credit  by  the  independent  testimony  of  persons  who  testify  that  they 
from  their  knowledge  of  the  witness  believe  him  to  be  unworthy  of  credit. 
It  is,  of  course,  clear  that  the  mere  fact  that  a  witness  tells  two  difierent  stories 
does  not  necessarily  and  in  all  cases  show  him  to  be  hostile.  So  it  has  been 
held  that  the  mere  fact  that  at  a  Sessions  trial  a  witness  tells  a  difierent  story 
from  that  told  by  him  before  the  Magistrate  does  not  necessarily  make  him 
hostile.  The  proper  inference  which  may  be  drawn  in  such  a  case  from  contra- 
dictions going  to  the  whole  texture  of  the  story  being  that  the  witness  is  neither 
hostile  to  this  side  nor  that,  but  that  the  witness  is  one  who  oxi^ht  not  to  be 
believed  unless  supported  by  other  satisfactory  evidence.(l)  But  it  is  also  sub- 
mitted to  be  clear  that  where  these  conflicting  statements  involve  great  discre- 
pancies and  contradictions  and  are  the  outcome  of  fraud,  dishonesty  and  trea- 
chery on  the  part  of  the  witness,  the  party  calling  him  should  be  permitted  to 
cross-examine  him  under  this  section  as  to  the  fact  and  cause  of  the  discrepan- 
cies and  contradictions,  and  if  necessary  to  impeach  his  credit  under  section 
155  by  substantiating  the  facts  contained  in  the  questions  put  to  him  by  inde- 
pendent testimony.  "If  a  party,  not  acting  himself  a  dishonest  part,  is  de- 
ceived by  his  witness — ^or  if  a  witness  professing  himself  a  friend,  turns  out  an 
enemy,  and  after  promising  proof  of  one  kind  gives  evidence  directly  contrary 
— ^is  the  party  to  be  restrained  from  laying  the  true  state  of  the  case  before  the 
CJourt  ?  The  common  sense  of  mankind  might  be  expected  to  answer  this  pro- 
position in  the  -negative,  and  to  decide  that  the  true  state  of  the  case  should  be 
made  known.  "(2) 

The  rules  considered  are  applicable  to  both  criminal(3)  and  civil  cases.  oraSit^f 
And  in  England  it  seems  to  have  been  held  that  the  opinion  of  the  Judge  as  ^l*'»*"" 
to  whether  a  witness  is  adverse  is  final  and  not  the  subject  of  appeal,(4)  but  this 
last  rule  may  be  held  not  to  have  application  in  this  country.  A  prior  contrary 
statement,  it  is  clear,  cannot  be  admitted  as  proof  of  the  facts  therein  asserted  : 
it  can  only  be  admitted  for  the  purpose  of  neutralising  or  raising  doubt  and  sus- 
picion as  to  those  parts  of  the  witness's  testimony  with  which  the  contrary  state- 
ment is  at  variance.(5) 

See  further  as  to  the  impeachment  of  the  witness  the  notes  to  the  following 
section. 

155.  The  credit  of  a  witness  may  be  impeached  in  the 
following  ways  by  the  adverse  party,  or,  with  the  consent 
of  the  Court,  by  the  party  who  calls  him  : — 

(1)  by  the  evidence  of  persons  who  testify  that  they, 

from  their  knowledge  of  the  witness,  believe  him 
to  be  unworthy  of  credit ; 

(2)  by  proof  that  the  witness  has  been  bribed,  or  has  [ac- 

cepted] (6)  the  offer  of  a  bribe,  or  has  received  any 
other  corrupt  inducement  to  give  his  evidence  ; 

(3)  by  proof  of  former   statements  inconsistent  with 

any  part    of  his  evidence  which  is  liable  to  be 
contradicted ; 

(1)  Katadunii  H.rcar  v.  R.,  13  C.  83  (1888);  (4)     Rice  v.  Hou^iri,  13  Q.  B.  P.,  681. 

B.  T.  Soflui  Sambn.  2  C,  642,  66<,  (1803).  (B)     Ph.  &  .\m.,  028;  Wrigil  v.  Btetett,  I  Moo. 

(2)  Ph.  *  Am.,    Er.,    J   65S ;    »«   ib.,    .'52S,        &  R.,  414. 

S40.  (6)    The  word   in  brackets  waa  substituted  for 

(3)  B.  ».  Murphi/,  8  C.  t  P.,  297,  308;  R.  v.       "had"  by  «.  11  of  the  Amending  Act  XVUI  of 
AiWa.  IS  Cox,  310.  1872. 
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(4)  when  a  man  is  prosecuted  for  rape  or  an  attempt 
to  ravish,  it  may  be  shown  that  the  prosecutrix 
was  of  generally  immoral  character. 

Explanation. — A  witness  declaring  another  witness  to 
be  unworthy  of  credit  may  not,  upon  his  examination-in- 
chief,  give  reasons  for  his  belief,  but  he  may  be  asked  his 
reasons  in  cross-examination,  and  the  answers  which  he  gives 
cannot  be  contradicted,  though,  if  they  are  false,  he  may 
afterwards  be  charged  with  giving  false  evidence. 

lUHMratiotu. 

(a)  A  sues  B  for  the  prioe  of  goods  sold  and  delivered  to  B,  Ctmya  that  A  delivered  tl>e 
goods  to  B. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  be  said  that  he  had  not  deli- 
vered the  goods  to  B. 
The  evidence  is  admissible. 

(b)  A  is  indicted  for  the  murder  of  B.  ■ 

C  says  that  B,  when  dying,  declared  tliat  A  had  given  B  the  wound  of  which  be  died. 
Evidence  is  offered  to  show  that,  on  a  previous  occasion,  C  said  that  the  wound  was  not 
given  by  A  or  in  his  presence. 
The  evidence  is  admissible. 

Principle. — The  witness  being  the  medium  through  which  the  Court  is 
to  arrive  at  the  truth  or  falsity  of  the  claim  or  charge  in  litigation,  it  is  always 
necessary  to  ascertain  the  trustworthiness  of  this  medium.  This  is  the  common 
function  of  cross-examination  which  is,  however,  not  in  all  cases  adequate.  It 
is  necessary,  therefore,  that  the  parties  should  be  empowered  to  give  indepen- 
dent testimony  as  to  the  character  of  the  witness  with  a  view  to  showing  that 
he  is  unworthy  of  belief  by  the  Court  which  may  be  done  in  the  four  ways 
specified  in  the  section. 

s.  3  ("  Court.")  8.  3  ("  Bvidtiiet.") 

8.  137  (Examinalion-in-chUJ  and erott-examtnatUm.) 

Steph.  nig..  Arts.  131,  133,  134  ;  Taylor,  Ev.,  §§  1445,  363,  U70— 1473,  1476;  Ph.  *  Arn. 
60.3-.'540  ;  Wharton,  Ev.,  U  540-571 ;  Burr  Jones,  Ev.,  §}  864,  866, 866,  849,  854, 870,  871, 868 ; 
Stewart  Kapaljo's  Law  of  Witnesses,  §§  196-216  ;  Markby,  Ev.,  109;  Norton,  Ev.,  334. 

OOMMBNTART. 

imoeaohiDg  The  credit  of  a  witness  may  be  impeached  in  the  following  ways  :  (a)  by 

witneao.^  cro8s-examination,(l)  that  is,  by  eUciting  from  the  witness  himself  facts  dis- 
paraging to  him  ;  (b)  by  calling  witnesses  to  disprove  his  testimony  on  mate- 
rial points.(2)  The  credit  of  a  witness  is  of  course  indirectly  impeached  by  evi- 
dence disproving  the  facts  which  he  has  asserted  ;  (c)  by  eliciting  in  cross- 
examination,  or  if  denied,  independently  proving  the  partiahty  or  previous  con- 
viction of  the  witness  ;(3)  or  that  he  has  been  bribed,  or  made  previous  incon- 
sistent statements,  or  the  immoral  character  of  the  witness  if  she  be  the  prose- 
cutrix in  a  trial  for  rape  ;(4)  (d)  by  independent  proof  that  the  witness  bears 
such  a  reputation  as  to  be  unworthy  of  credit.  (5) 

This  classification  though  corresponding  with  that  generally  given  in  the 
English  text-books  is  not  that  adopteid  by  the  Act  which  deals  with  the  above- 

(1)  3a  m.  138,  140,  145,  U6,  147—164.  (3)  8.  1(K>. 

(2)  Under  ».  6,  ante,  see  Taylor,  Ev.,  5  1470;  (4)  S.   188,  cUuws  (2),  (3).  (4).  . 
Field,  Kr.,  667  ;  and  v.  onte,  pp.  761  (8)  S.    IM,   dbane  (1). 
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mentioned  matters  under  the  classes  of  (a)  cross-examination ;  (1)  {b)  contra- 
dictioa;(2)  (c)  impeachment  of  credit.  (3) 

(a)  Cross-examination  may  or  may  not  have  the  effect  of  impeaching  the 
credit  of  the  witness  ;  a  result  which  depends  upon  the  nature  of  the  questions 
put  to  the  witness  and  the  answers  which  he  gives  to  them.  (&)  A  distinction 
also  appears  to  be  drawn  between  contradicting  a  witness  and  impeaching  his 
credit.(4)  Where  the  facts  stated  by  the  witness  are  relevant  to  the  issue,  evi- 
dence may  always  be  given  to  contradict  them  under  the  provisions  of  the  fifth 
section,  ante.{5)  If  the  fact  be  one  which  is  not  relevant  to  the  suit  or  pro- 
ceeding except  in  so  far  as  it  aSects  the  credit  of  the  witness  no  evidence  is 
admissible  in  contradiction  except  in  two  specified  cases. (6)  (c)  Lastly  the 
impeachment  of  the  credit  of  a  witness  is  considered  and  set  apart  from  both 
cross-examination  and  contradiction  apparently  because  under  the  Act  a 
witness's  credit  may  be  impeached  upon  a  point  upon  which  there  has  been 
no  cross-examination  and  therefore  no  room  for  contradiction. 

This  question  of  classification  is,  however,  of  no  great  practical  import- 
ance, as  the  provisions  of  this  section  are  in  substantial  accordance  with  those 
of  English  law  on  the  point,  though  it  is  useful  to  bear  it  in  mind  in  order  to 
avoid  the  confusion  wmch  is  not  unlikely  to  result  from  the  novel  view  of  the 
matter  presented  by  this  Act.  The  two  main  points  upon  which  this  section 
differs  from  English  law  are  that  under  the  first  Clause  a  party  may  discredit  his 
own  witness  by  proof  of  such  a  reputation  as  renders  him  unworthy  of  belief, 
which  may  not  be  done  in  England  ;  (7)  and  that  apparently  it  is  not  necessary 
onder  the  third  Clatue  to  lay  a  foundation  by  interrogation  of  the  witness  for 
subsequent  evidence  in  proof  of  the  previous  inconsistent  statements.  (8) 
In  England,  further,  a  party  may  give  proof  of  such  statement  by  his  own  wit- 
ness only  where  that  witness  is,  in  the  opinion  of  the  Judge,  "adverse.  "(9) 
And  though  doubtless  the  English  practice  will  be  in  a  large  number  of  cases 
followed  in  this  respect  yet  it  will  be  remembered  that  the  Act  has  left  the 
discretion  of  the  Court  wholly  unfettered,  either  to  allow  or  disallow  such 
impeachment  as  the  justice  and  the  particular  circumstances  of  each  case  may 
require.  "The  importance  of  the  section  lies  in  this  that  it  by  implication 
restricts  the  evidence  which  may  be  given  (otherwise  than  in  the  exceptional 
cases  mentioned  in  section  153)  to  impeach  a  witness's  credit — to  that  specified 
in  the  section. "(10) 

(1)  *.  l.'W,  140,  U"? — 162,   I.M.  (»)  S.  I.i:t,  V.    *..  Ktcejdu.M  {\}  and  (2).     Tbiii 

(2)  S».  S,  153.  "ection  dow  not  appear  tu  be  aociiratelv  cxprewed, 

(3)  S.    IBS.  for  therr  is  at  loMt  one  other  common  oiuje    whera 

(4)  5ee  Field,    Gr.,  ttM.  tho  uitnt-'H  iii.iy  bp  oontradiotvd.     If  the  «itn09« 

(5)  Set  Cunninjhan;,  Kv..  H72,  "•  The  Bombay  If  nsked  in  crow-exAmination  wbether  he  made  a 
High  Court  in  H.  v.  Satharlnm  Mukmtai'i,  II  Horn.  pri-vioiia  inconsistent  stjttunient  and  denies  having 
H.  i\  n.,  If^O  (1S71).  appear  *o  consider  that  the  done  so,  independent  evidunce  may  be  given  to 
provisir>ns  of  the  Indian  i'.vi<li>nrc  Act  for  the  contnalict  that  statement  under  ».  IM,  clau»  (S). 
oontradiction  of  '.vitneHSct.  is  leiw  extensive  tlian  In  Field,  I'.v.,  H.^l.  the  follouinp  cxplan.-xtion  ifi 
that  of  the  Kngli^b  law.  If,  howrerer,  s.  •'>  be  teod  given:  "  In  thes.-  two  exceptional  oases  [those 
with  these  sections,  it  uill,  I  think,  Iv  so*?n  that  mentioned  in  i^,  |KI  J,  the  evidence  is  allowed  to 
they  are  identical.  **  .\nd  see  Field,  Kv.,  H5|,  contradict  answers  to  qwAiiitiw  aCtuaUij  put,  ITjo 
where  it  is  said,  **  the  Kvidcnce  Act  .iw«m^»  that  evidence  allowe-i  by  s.  155  to  iiupc.ioh  the 
where  the  fints  are  relevant  evidence  ray 'le  (dven  witne-vs's  ctvlit  may  apparently  bo  given  although 
to  contradict.  "  The  e.xprrsd  provisions  of  s.  ^  the  witness  bus  not  bc<'n  ipiestioncil  upon  the  (loint 
however,  remlem  uoncceaniry  this  recciiree  to  an  iihIpm  so'ho  other  porticn  of  tho  Act  prohibit  it 
impbed  rule.     It  is  also  to   be  observeil   that  the  — sec  «.<y.,  s.  II.').  " 

questions    whether   ooatmdicting    evidence  upon  (7)  v.    ante,    p.  764. 

lelevant  points  may  be  given  is  in  part  a  <|ue<!tiun  (8)  v.  aiUe,  s.  t4.'i. 

of  procedure ;   »w   Koll,  Ev.,  661,   652,  and  the  (9)  v.  ante,  pp.  763-766. 

Mitfiutntiom  to  s.  5,  <iH<f.  (in)  Morkby,  Kv..  109. 
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[I.  156.] 


Olaiua  (IX 


Clause  (2) 


The  rules  with  regard  to  the  impeachment  of  wilaewiee  apply  to  both 
criminal  and  civil  cases,  and  by  the  terms  of  the  section,  the  same  impeaching 
evidence  may  be  given  in  the  case  both  of  the  adversary's  and  the  party's  own 
witness.  As  to  the  cases  in  which  a  party  may  discredit  his  own  witness,  sec 
the  Notes  to  the  preceding  section. 

Independent  evidence  may  be  given  that  an  adversary's  (or  with  the 
leave  of  the  Court  a  party's  own)  witness  bears  such  a  general  reputation  for 
untruthfulness,(I)  or  perhaps  for  moral  turpitude  generally,(2)  that  he  is 
unworthy  of  credit.  According  to  the  theory  of  English  law  such  evidence  shoold 
relate  to  general  reputation  only  and  not  express  the  mere  opinion  of  the  im- 
peaching witness.  It  is  not  sufficient  that  the  impeaching  witness  should  pro- 
fess merely  to  state  what  he  has  heard  '  'others'  *  say  ;  for  those  others  may  b* 
but  few.  He  must  be  able  to  state  what  is  generally  said  of  the  person  by  those 
among  whom  he  dwells,  or  by  those  with  whom  he  is  chiefly  conversant ;  for 
it  is  this  only  which  constitutes  his  general  reputation.  Though  as  observed  the 
English  theory  requires  that  the  witness  sho\dd  not  express  his  own  opinion,  jet 
in  practice  the  regular  mode  of  examining  is  to  ask  the  witness  whether  he  knows 
the  general  reputation  among  the  person's  neighbours  and  what  that  repDt4- 
tion  is,  and  then  whether  from  such  knowledge  he  would  believe  the  person 
whose  veracity  is  impeached,  upon  his  oath.(3)  The  Explanation  to  this 
section  is  in  accordance  with  English  law  upon  the  point.  The  impeaching 
witness  cannot  in  direct  examination  give  particular  instances  of  the  other's 
falsehood,  or  dishonesty,  but  upon  cross-examination  he  may  be  asked  as  to 
his  means  of  knowledge  of  the  other's  witness,  his  feelings,  if  any,  towards  him 
and  the  like,  and  the  answers  to  these  questions  cannot  be  contradioted.(4) 
Where  a  witness's  veracity  has  been  attacked  his  credit  may  be  re-eiiMiAd 
either  by  the  cross-examination  of  the  impeaching  witness  (v.  ante),  or  by  in- 
dependent general  evidence  that  the  impeached  witness  is  worthy  of  credit  ;(5) 
and  the  party  whose  witness  has  been  attacked  may  re-criminate,  that  is,  the  im- 
peaching witness  may  in  his  turn  be  attacked  either  in  cross-examination  or  by 
independent  general  evidence  with  a  view  to  show  that  he  is  unworthy  of  credit, 
but  no  further  re-criminatioa  than  this  is  probably  allowable.(6)  Where  the 
general  reputation  of  the  witness  for  truth  and  veracity  is  proven  to  be  bad, 
the  Court  may  properly  disregard  his  evidence  except  in  so  far  as  he  is  corrobo- 
rated by  other  creclible  testimony. (7) 

This  clause  runs  "has  accepted  the  ofier  of  a  bribe,"  but  was  originally 
framed  '  'has  had  the  offer  of  a  bribe. ' '  The  substitution  was  probably  ground- 
ed upon  the  ruling  in  the  case  of  the  Attorney-General  v.  JJtteAcoci,(8)  where 
it  was  held  that  the  fact  that  the  witness  has  accepted  a  bribe  to  testify  may, 
if  denied,  be  proved,  though  a  mere  admission  by  the  witness  that  he  has  been 
offered  a  bribe  cannot  ;  Pollock,  C.  B.,  remarking  that  it  was  no  disparagement 
to  a  man  that  a  bribe  is  offered  to  him  though  it  may  be  a  disparagement  to 
the  person  who  makes  the  o£ter.(9) 


(1)  Taylor,    Kv.,  §§  ir.O— 1473. 

(2)  Taylor,  Kv.,  f  1471,  whore  tlie  view  in  ex- 
pnmod  ibat  the  eoquiiy  need  not  be  r<xitricted 
to  reputation  for  veracity,  but  may  involvr  the 
vvitne86*s  entire  moral  chnraoter;  the  opposite 
party  being  at  liberty  tu  enquin*  whether  in  apite 
of  bad  character  in  other  mipects  the  iuipeaohed 
witn*as  has  not  preserved  his  reputation  for  truth. 
The  weight  of  Aineriran  authority  confines  the 
enquiry  to  tlie  reputation  of  the  witness  for  truth 
and  veracity.     Burr  Jon««,   Ev.,  {  864. 

(3)  Taylor,  Kv.,  §  W70.  In  practice  the  ques- 
tion  is    generally   sbortened    thus,    "  from    your 


knowledge  of  th4  witness  «ould  you  believe  hiu 
on  bis  oath : " '  «.  v.  Brovm,  1  C.  C.  It.,  70.  S»t 
the  que^ion  o(  the  propriety  of  this  (jaestaoa  dis- 
cussed m  Burr  .louea,  Fv.,  J  S85. 

(4)  Steph.  Uig.,  Art.  133 :  Taylor,  Ev.,  {  UTS; 
Norton,  Kv.,  334.  Thi-w  art  peculiar  resaans  for 
allowing  a  seamhing  crcas-exaininatxm  a'  the 
inipexching  witness;  see  Burr  Jonea,  Ev.,  {8M. 

(6)  Taylor,  Ev.,  §  1473;  2  Ph.  ft  Am.,  Kv.,  SH. 
(«)  lb.,  and  we  Wharton,  Ev.,  g  ses,  Si». 

(7)  Burr  Jone^  Ev.,  {  86«,  and  cases  there  rit<d. 

(8)  Ex.  R..  91. 

(9)  Set,    however,    criticism     in    Oonningliani 
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The  witness  may  be  impeached  by  proof  of  former  statements  inconsistent  oiauaa  <». 
with  any  part  of  his  evidence  which  is  liable  to  be  contradicted.  See  Illustrations 
(a)  and  (6).  In  the  undermentioned  ca8e,(l)  Wilson,  J.,  said  :  "I  am  inclined 
■  to  think  that  in  the  third  clause  of  section  155  of  the  Evidence  Act  the  words 
'which  in  liable  to  be  contradicted.'  mean  '  which  is  relevant  to  the  issue.'  Any 
statements  verbal,  as  well  as  written,  may  be  used  for  this  purpose ;  but 
where  the  statement  is  in  writing  the  provisions  of  section  145,  ante,  should 
be  followed.  In  fact,  though  it  is  not  so  expressly  laid  down  and  required  by 
the  Act  in  the  case  of  verbal  statements, (2)  the  witness  should  always.  If 
possible,  be  specificaUy  asked  whether  he  made  such  and  such  a  statement 
before  he  is  contradicted  through  another  witness. 

It  is  always  relevant  to  put  to  a  witness  any  question  which,  if  answered 
in  the  affirmative,  would  qualify  or  contradict  some  previous  part  of  his  testi- 
mony given  in  the  trial  of  the  issue  ;  and  if  such  question  be  put  and  be  an- 
swered in  the  negative,  the  opposite  party  may  then  contradict  the  witness,  and 
for  this  simple  reason  that  the  contradiction  would  qualify  or  contradict  the 
previous  part  of  the  witness's  testimony  and  so  neutralise  its  eSeci.(Z)  On 
the  principle  just  pointed  out  if  a  case  be  such  as  to  render  evidence  of  opinion 
admissible  and  material,  the  witness  may  on  cross-examination  be  asked  whe- 
ther he  has  not  on  some  particular  occasion  expressed  a  different  opinion  upon 
the  same  subject,  and  if  he  deny  the  tact  it  may  be  proved  by  other  evidence. 
But  the  previous  opinion  as  to  the  merits  of  the  cause  of  a  witness  who  has 
simply  testified  to  ti  fact  cannot  be  regarded  as  relevant  to  the  issue  and  cannot 
therefore  be  given  in  evidence.(4) 

When  it  is  intended  to  throw  discredit  upon  the  evidence  of  any  witness 
nothing  is  more  common  in  practice  (especially  in  criminal  cases)  than  for  the 
Counsel  for  the  defence  to  prove,  if  it  can  be  proved,  that  that  witness  has  pre- 
viously made  statements  inconsistent  with  his  evidence  at  the  trial.  When 
this  fact  is  satisfactorily  established,  the  Ck>urt  cannot  but  regard  the  evidence 
of  such  witness  with  suspicion,  and  the  fact  is  established  by  the  evidence  of 
any  one  to  whom  such  statements  were  made,  or  in  whose  presence  or  he<iring 
they  were  made.(5)  A  statement  reduced  to  writing  by  a  police-officer  under 
section  162  of  the  Code  of  Criminal  Procedure  cannot  be  used  as  evidence.(6) 
But  though  it  is  not  evidence,  the  police-officer  to  whom  it  was  made  may  use  it 
to  refresh  his  memory  under  section  159  of  this  Act,  and  may  be  cross-examined 
upon  it  by  the  party  against  whom  the  testimony  aided  by  it  is  given.  The  per- 
son making  the  statement  may  also  be  questioned  about  it ;  and  with  a  view 
to  impeach  his  credit,  the  police-officer,or  any  other  person  in  whose  hearing  this 
statement  was  made  can  be  examined  on  the  point   under   this  sectiou.(7) 

Et.,  372,  373,  where  it  is  said:   "  The  alt<>ntioD,  lor,  Et.,  {  1445;  aee  FirM,  Er.,  SKI;    Wharton, 
like  aevetal   of  the  ameodmeiit*    introdaoed  by  Et.,  §  655,  t.  jxM. 
Aut  XVIIl  of  1S72,  appears   to   have  been  made  (»)  Taylor,  Ev.,  {  144{'>. 
without    adequate    regard    to    the  consideratioQ  (4)  lb. ;  and  we  Wharton,  Kr.,  }  fiM. 
which  led  the  original  framers  cf  the  Aut  to  word  (S)  B.    v.     Utlamekind     U    Bum.    H.  0.    B., 
Jt  a»  they  did. "  120,     121,     122    (1874),    par     .Vanabhai     Hari- 
ri) Khadijah  KInnum  v.    Abdool    Kureem,   17  das,   J. 
C,  344,  346  (1889) ;  reported  to    the  authors  to  \9)  Under  the  preceding  Code  it  waa  held    that 
have  been  followed  by  Sale,  .T.,  in  Ramjeebua  Ser-  it  could  not  be  a«d  as  evidenco  for  the  accused. 
otrgy  v.  V.  L.  But,  suit  No.  83«  of  1893,  Calcutta  R.  v.  SUarum  ViOuit,  U  B.,  637  (1887)  ;   that  is 
High    Court,    May    7th,    1895.     <fu(tre,  boverer,  thr  statement  itself  cannot  be  used  as  direct  evi- 
whether  these  words  do  not  refer  to  any  part  of  denoe :  if.  v.  7a)  Khan,  17  A.,  «7,  60  (1894) :  nor 
the  witness's  evidence  "  which  reUtes  to  a    fact  ojutiut  him,  Cr.  Vr.  Code,  s.  162. 
in  issue  cr  relevant,  ur  which  falls  witJibi  the  ex-  (7)  R.  v.  SHamm  filial,  supra ;    R.  v.    Vttam 
ceptiomtos.  153;"   Cunningham,   Er.,   373.  ehand,     11    Rom.    H.     C.    B.,    120    (1874);    B. 
(2)  lu  England  the  circuustances  of    the  sup-  ▼.    Itmal    Yaiad     11     B.,  659   (1887);    B.     t. 
poaeri  statement  must  be  put  to  the  witness,  Tay-  IfatOo,  15    A.,  26  (1892) ;    In    re     Kali    CAtm, 


W.  LK  ,49, 
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Where,  howevei,  it  appeared  that  but  for  the  priacipal  witness  for  the 
defence  having  been  discredited  by  means  of  proof  of  a  previous  inoonsisteiit 
statement  made  by  the  said  witness  before  the  investigating  officer,  the  accnsfd 
would  have  been  acquitted,  it  was  held  under  the  preceding  Code  that  this* 
amounted  to  a  using  of  such  statement  as  evidence  against  the  accused  within 
the  meaning  of  section  162.(1) 

Statements  of  witnesses  recorded  by  a  police-officer  while  making  an  inves- 
tigation under  section  161  of  the  Criminal  Procedure  Code  form  no  portion  of 
the  police-diaries  referred  to  in  section  172,  and  an  accused  person  on  his  trial 
has  a  right  to  call  for  and  inspect  such  statements  and  cross-examine  the  wit- 
nesses thereon(2)  and  a  police-officer  cannot  by  recording  in  his  diary  the  depo- 
sitions of  witnesses  taken  down  by  him  under  section  161  of  the  Criminal  Ehro- 
oedure  Code  protect  them  from  being  used  by  the  accused  according  to  the  pro- 
visions of  the  law.(S) 

Where  the  impeaching  declarations  were  oral  it  is  of  course  necessary  to 
call  the  persons  who  heard  them.(4)  A  statement  by  J  to  H  vras  reported  at 
the  thana  by  the  latter  and  there  recorded  :  held  thafc  though  the  evidence  of  J 
could  be  contradicted  by  the  evidence  of  H  proving  the  statement  made  to  him 
by  J  it  could  not  under  this  clause  be  contradicted  by  what  the  police  recorded 
as  the  first  information  (6)  Generally,  whenever  on  a  former  occasion,  it  was 
the  duty  of  the  witness  to  state  the  whole  truth,  it  is  admissible  to  show 
that  the  witness  in  his  evidence  omitted  facts  sworn  to  by  him  at  the  trial  and 
that  he  now  states  fact  which  he  then  did  not  state  (6)  To  make  the  impeach- 
ing statement  admissible,  it  must  be  in  some  point  a  contradictory  opposite  of 
the  statement  made  by  the  witnees  on  trial.  If  the  two  statements  are  leoon- 
oilable,  one  cannot  be  received  to  contradict  the  other.(7)  Impeaching  evi- 
dence is  adnjisaible,  even  thou^  the  witness  when  cross-examined  as  to  the 
contradicting  expressions  should  say  he  is  uncertain  whether  he  made  them  or 
not.(8)  According  to  the  EngUsh  statute,(9)  it  is  required  that  before  proof  of 
such  statement  can  be  given  the  circumstances  of  th^suppoaed  statement,  suf- 
ficient to  designate  the  particular  occasion,  should  be  mentioned  to  the  witeeos, 
and  he  must  be  asked  whether  or  not  he  had  made  such  statement.  Jn  other 
words  it  is  necessary  before  giving  evidence  for  the  purpose  of  contradicting  a 
witneos  to  lay  a  foundation  for  the  evidence  to  be  given  by  the  interrogation 
of  the  witness  himself  and  by  obtaining  his  denial  or  non-admission  "nus  is 
not  made  necessary  by  the  terms  of  the  present  section.(lO)  But  it  is  both  usual 
and  advisable  and  just  to  the  witness  to  firbt  interrogate  him  wherever  that  be 
possible  in  order  that  he  may  be  able  to  deny,  admit  or  explain  his  state- 
ment.(ll)  The  Act  has  made  this  necessary  in  the  case  of  written  state- 
ment8,(12)  (v.  ante.)  except  where  the  witness  is  a  party  Qn  which  case  his 
previous  statement  may  be  relevant  as  an  admission],(13)  the  previous  contra- 
dictory statemoit  is  not  admissible  as  proof  of  the  facts  therein  asserted :  it  can 

8  C,   164,    1S6    (1881) ;    a.     c,    10  C.    L.    R.,  (7)  Whartoo,  Ev.,  §  S&S. 

61 ;  Roghuni  iSrafil  ▼.  R.,  9  C,  466,  468   (1882);  (8)  OroWty  t.  P^tfe,  7  C  &  P^  TBI. 

«.  c,  11  C.  L.  R.,  671.  (9)  28  *  29  Vic.,  c.  18, ».  J ;  T»ykr,  St.,  {  144ft. 

(1)  R.  T.  Maiho,  16  A.,  25  (1892).  (10)  Canoinghun,  Et.,  372;  FitM.  St.,  6SS. 

(2)  BikuoKhanv.  K.,  16  C,  610  (1889) ;  Jfaiko-  (II)  Hliarton,  Er.,  {  666;  BmJonM,  !->..  { 
med  Ak  y.  R.,  16  C.  612d.  (1889) ;  A%«ru /7&i»  849.  This  ttw  laid  dowa  to  be  tiie  pnpcr  coone 
r.  R.,  820    C.  642  (1893) ;  oontn  R.  v.  Mannu,  in  R.  v.  Madko,  16  A.,  26  (1802).  and  t. 


I9A.,  390,  F.  B.  (1897);Itanerjisnd  AiLmao,  JJ.  note  to  s.  146.     When    iritneaKV    under    ezMiib. 

diaaenting.  ation  make    statements    which    are   oontraiy  to 

(3)  Sheru  Shaw  t.  R.,  SO  C,  642  (1893).  statenionts  pienoaaly  made  by  them,   tbe  Oonrt 

(4)  Wharton,  Ev.,  {  553.  onght  to  dnw  their  attention  to  the  oanttadictiOB. 
(6)  B.  T.  Aim  BawAK,    S  0.  W.  N.,  218  (1903)  Slum  LaU  t.   Animlee  LaU,24.W.  R.,  312  0874). 

•t  P-  221.  (12)  S.  146. 

(6)  Whaitou.  Bt.,  }  564.  (13)  fkt  Burr  .Tones,  Er.,  {  864. 
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only  be  admitted  to  impeach  the  eredU  of  the  witness  and  for  the  pim>ose  of 
neutralising  oi  rtdsing  doubt  oi  suspicion  as  to  those  parts  of  the  witness  s  testi* 
mony  with  which  the  contrary  statement  is  at  variance.(l)  So  two  persons 
made  statements  to  the  effect  that  0  and  another  had  robbed  them  and  caused 
hurt  while  doing  so.  One  statement  was  made  to  their  employer  and  the  other 
to  the  Head  Constable.  0  was  subsequently  charged,  and  these  two  persons 
were  called  as  witnesses  for  the  prosecution,  but  they  then  denied  that  C  was 
one  of  the  men  who  had  assaulted  them.  It  vr&a  held  that  the  former  state- 
ments referred  to  and  which  implicated  the  accused  could  be  used  only  under 
this  clause  for  discrediting  their  evidence  and  not  as  substantive  evidence 
against  the  accttsed.(2)  It  is  not  necessary  in  order  to  introduce  snoh  contra- 
dictory evidence  that  it  should  contradict  statements  made  by  the  witness  in 
his  examination-in-chicf.  Ordinarily  the  process  is  to  ask  the  witness  on 
cross-examination  whether  on  a  former  occasion  he  did  not  make  a  statement 
conflicting  with  that  made  by  him  on  his  ezamination-in-chief.  But  the 
conflict  mav  take  place  as  to  matters  originating  in  the  cross-examination ; 
and  then,  i!  such  matters  are  material,  contradiction  by  this  process  is  equally 
permi8sible.(S)  A  statement  to  contradict  the  evidence  of  a  witness  may  be 
contained  in  a  series  of  documents,  not  one  of  which  taken  by  itself  would 
amount  to  a  contradiction  of  his  evidence.(4) 

The  Act  as  originally  drafted  contained  the  following  additional  section  oiaiiae(4X 
relating  to  the  subject  of  cJiaracter  : — ' '  In  trials  for  rape  or  attempts  to  commit 
rape,  ti^e  fact  that  the  woman  on  whom  the  alleged  ofEence  was  committed  is  a 
common  prostitute  or  that  ber  conduct  was  generally  unchaste  is  relevant." 
It  was,however,  thought  necess^^ry  to  retain  thl?  as  a  separate  section,  and  it 
was  accordingly  incorporated  with  the  present  one.  In  the  case  now  mentioned 
evidence  is  receivable  not  so  much  to  shake  the  credit  of  the  witness  as  to  show 
directly  that  the  act  in  question  has  not  been  committed.  In  trials  for  rape  or 
attempts  to  commit  that  crime  not  only  is  evidence  of  general  bad  character 
admissible  under  the  first  Clause  ' '  to  show  that  the  prosecutrix  ought  not  to 
be  believed  upon  her  oath,  but  so  also  is  proof  that  she  is  a  reputed  prostitute, 
for  it  goes  far  towards  raising  an  inference  that  she  yielded  wDlingly.  In  such 
cases  general  evidence  of  this  kind  will  on  this  ground  be  received  though  the 
woman  be  not  called  as  a  witness  and  though,  if  called,  she  be  not  asked,  in 
cross-examination,  any  questions  tending  to  impeach  her  character  for  chastity. 
Counsel  for  the  defence  cannot,  however,  prove  sj)ecific  immoral  acts  with  the 
prisoner  unless  he  h  .s  first  given  the  prosecutrix  an  opportimity  of  denying  or 
explaining  them.  Moreover,  the  prosecutrix  if  cross-examined  as  to  particular 
acts  of  immorality  with  other  men,  may  decline  to  answer  such  questions,  while 
if  she  answers  them  in  the  negative,  witnesses  cannot  be  called  to  contradict 
her.(5) 

The  Act  does  not  in  terms  provide  for  either  of  these  :  but  as  already  ob- 


8erved,(6)    according  to  EngUsh  practice  when  a  witness's  character  for  truth  ^^^^ 
and  veracity  has  been  direeuy  impeached  the  party  calling  him  may  sustain  his  Beorimi- 
character  by  countervailng  proof,  and  the  character  of  the  impeaching  witness  o»tioi». 
for  truth   and  veracity  may  itself  be  attacked.    Whether  a  coUaterm  attack 
admits  sustaining  testimony,  that  is,  such  a  course  is  open  where  the  witness  is 
attacked  upon  the  other  grounds  mentioned  in  this  section,  or  in  sections  16S, 
146,  is  a  matter  upon  which'there  has  been  conflict  in  the  reported  cases  here 

(I)  T.  OHM,  p.  7M  they  may  be  independently  proved.    B.  t.  Bikg, 

(S)  B.  T.  OkeraA  Clu^  2S  M.,  191  (1W2).  U  B.  B.  D.,  481 ;  Taylor,  St.,  {  1441. 
(t)  WhartOD,  Et.,  {  8SS.  (6)  ▼.  anif,  p.,  789  and  Wharton,  Er.,  B  E<8, 

(4)  Jachum  t.  TkoMOMm,  1  B.  &  8.,  74S.  £69 ;  and  as  to  the  otAer  d  intzodaction  of  eri- 

W  Tayfcir,  JBr.,  {  3CS.    But  to  ihow   ooment  denoe  wfaioh  w  at  diMretion  cf  the  Court,  t.  H. 

ih*  nuy  be  fma  naiiiiiml  oa  to  other   immonJ  {  S71. 

aati  vllh  the  primmer,   and   if  ihe  deniea  them 
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referred  to.(l)  It  has  been  held  in  America  that  a  witness's  character  is  so  far 
impeached  by  putting  in  evidence  his  conviction  of  felony  that  evidence  is 
admissible  of  his  good  reputation  for  truth.(2)  It  is  a  matter  of  donbt 
whether  such  testimony  can  be  received  merely  upon  proof  of  prior  conflicting 
statements  of  the  witness  or  upon  the  ehciting  of  answers  disparaging  to  the 
witness  in  cro88-examination.(3)  On  the  other  hand,  it  has  been  said  that 
where  the  opposing  case  is  that  the  witness  testified  under  corrupt  motives  this 
being  involved  in  the  attack  on  his  credibiUty,  it  is  but  proper  that  such 
evidence  should  be  rebutted.(4)  The  arguments  for  the  admission  of  rebut* 
ting  testimony  to  good  character  in  aU  cases  is  that  since  the  object  of  the 
attack  is  to  impeach  the  witness,  the  mode  of  such  attack  is  immaterial,  and 
that  the  same  reasons  exist  for  sustaining  the  witness  as  where  witnesses  are 
called  to  testify  directly  to  his  bad  reputation  ;  on  the  other  hand,  it  is  said 
that  the  admissibility  of  the  evidence  in  all  cases  may  lead  to  confusion  and 
the  multiplicity  of  collateral  i88ue8.(6)  It  is  of  course  clear  that  in  any  case 
and  as  a  general  rule  a  party  cannot  fortify  the  credit  of  his  witness  by  provini 
good  character  for  truth  until  the  credibility  of  the  witness  has  bwn  a«sa^.(6> 


156.     When  a  witness  whom  it  is  intended  to  corrobo- 


^••tloiis 
twnllngto 

•yidenoeof  rate    gives  evidence  of  any  relevant  fact,  he  may  be   ques- 
T»  fvant      tioned  as  to  any  other  circumstances  which  he  observed  at 


ftust 
admlsklbl* 


or  near  to  the  time  or  place  at  which  such  relevant  fact 
occurred,  if  the  Court  is  of  opinion  that  such  circumstances, 
if  proved,  would  corroborate  the  testimony  of  the  witness  as 
to  the  relevant  fact  which  he  testifies. 


niuitrtUUm. 

A,  an  acoompUee,  givei  an  aoooant  of  a  robbeiy  in  whidi  he  took  part.  He  daKiDw 
Tarioas  incidents  unconnected  with  the  robbery  which  oconred  on  his  way  to  and  tmo  the 
place  where  it  was  committed. 

Independent  evidence  of  these  facta  may  be  grren  in  order  to  corroborate  hia  endenc* 
aato  the  robbery  itself. 

Principle. — See  Note,  post. 

8.  8  ("  Foot.")  a.  3  ("  Court")  a.  8  ("  BtUvcuU.") 

Harkby  Et.,  100, 110 :  Oonningham,  St.,  1E6. 


Corrobora- 
tion of 
witness. 


OOUMBNTART. 

This  section  provides  for  the  admission  of  evidence  given  for  the  purpose 
not  of  proving  a  directly  relevant  fact  but  of  testing  the  witness's  tmthfnlnesB. 
There  is  often  no  better  way  of  doing  this  than  by  ascertaining  the  aocnracy 


(1)  Stc  the  (abject  dinouaaed  in  Bon.  Jooes, 
Br.  f  870. 

(2)  Btalt  ▼.  Ret,  12  Vt.,  Ill  (Amer.),  Paine  v. 
TUdtn,  -M  Vt.,  «54;  Wharton,  Ev..  f  669;  Burr. 
Jooe^  Et.,  i  870. 

(3)  Wharton,  Et.,  p.  657,  noU  (I)  and  oasea 
there  cited ;  Burr.  Jones,  $  870.  It  is  said  to  be 
the  better  view  that  the  evidence  is  not  admissible 
though  there  are  cases  to  the  contrary :  Burr  Jones, 
Et.,H  871,  870.  In  Taylor,  Ev.,  §1476,  however, 
the  mle  is    stated  to  be  that  '  *  where  evidence  of 


eoMlmdiekry  tIatemttUt  or  of  other  imfnftr  am- 
ituct  on  his  part  has  been  either  elicited  frora  a 
witness  on  cross^xamination,  or  obtains)  boa 
other  witnesses  with  the  view  of  iinpraching  Vt 
veracity — his  general  character  for  tmth  U«( 
thus  in  snne  sort  pot  in  issue,  gsnerat  vtHaat 
that  ha  is  a  man  ot  strict  integrity  and 
regard  for  tnth  will  be  admitted. 

(4)  Wharton,  Ev.,  {  670. 

(6)  Burr  Jones,  £v.,  {{  871,  HO. 

(6)  lb.,  B  808.  870. 
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ni  his  evidence  as  to  surrounding  circumstances  though  they  are  not  so  imme- 
diately connected  with  the  facts  of  the  case  as  to  be  in  themselves  relevant. 
While  on  the  one  hand,  important  corroboration  may  be  given  in  the  case  of  a 
truthful  witness,  a  valuable  field  for  cross-examination  and  exposure  is  afiorded 
in  the  case  of  a  false  witness.  In  order  to  prepare  the  ground  for  their  corro- 
hoiation,  it  is  necessary  to  elicit  these  surrounding  circumstances  in  the  first  in- 
stance from  the  witness  himself,  and  for  this  the  section  makes  provision.(l) 
This  section  in  effect  declares  evidence  of  certain  facts  to  be  admissible ;  and 
if  it  had  not  been  inserted  the  Judge  would  have  had  to  determine  the  rele- 
vancy of  these  facts  by  reference  to  the  7th  and  11th  sections  ;  and  he  might 
perhaps  have  been  influenced  by  the  practice  in  England  which  has  been  against 
the  admission  of  such  evidence.(2) 

157.     In  order  to  corroborate  the  testimony  of  a  witness,  rormar 
any  former  statement  made   by  such  witness  relating  to  the  of  wito«ss 
same  fact,  at  or  about  the  time  when  the  fact  took  place,  or  'St^iStto 
before  any  authority  legally  competent  to  investigate  thegtS?tS5K* 
fact,  may  be  proved.  Sum  teet. 

Principle.— The  force  of  any  corroboration  by  means  of  previous  consis- 
tent statements  depends  upon  the  truth  of  the  proposition  that  he  who  is  con- 
sistent deserves  to  be  believed.  The  corroborative  value,  however,  of  such 
previous  statements  is  of  a  very  varying  character  dependent  upon  the  circum- 
stances of  each  case,  and  a  person  may  equally  peisibtently  adhere  to  false- 
hood once  uttered,  if  there  be  a  motive  for  it.(3) 

8.  3  <"  Fact.")  ».  3  ("  PrmMcL") 

OUbert,  Bv.,  186, 136 ;  Wharton,  Er.,  §  S70 ;  Taylor,  Bt.,  §  1476 ;  StarUe,  Bt.,  263 ;  Bert, 
Bt.,  p.  600 :  PhipaoD,  Ev.,  3rd  Bd.,  149,  Markby  Bv.,  100, 110 ;  Field,  Bv.,  666. 

OOUMBNTABT. 

This  section  is  not  in  accordance  with  English  practice,  according  to  which  Formar 
evidence  of  prior  statements  is  not  generally  admissible  to  corroborate  a  ^^SJ^^i!^^ 
witne88.(4)  It  is  argued  that  by  offering  a  witness  a  party  is  held  to  recommend  ^rrobor*- 
him  as  worthy  of  credence,  and  warranting  his  veracity,  corroboration  is  not 
permitted. (5)  That  former  statements  are  no  proof  that  entirely  different  state- 
ments may  not  have  been  made  at  other  times  and  are  therefore  no  evidence 
of  constancy  ;  that  if  the  sworn  statements  are  of  doubtful  credibility  those 
made  without  the  sanction  of  an  oath  or  its  equivalent  cannot  corroborate 
them  ;  (6)  that  a  witness  having  given  a  contrary  account  although  not  upon 
oath  necessarily  impeaches  either  his  veracity  or  his  memory  :  but  his  having 
asserted  the  same  thing  does  not  in  general  carry  his  credibility  further  than  nor 
so  far  as  his  oath.(7)    The  section,  however,  proceeds  upon  the  principle  that 
consistency  is  a  ground  for  belief  in  the  witness's  veracity.(8)    So  Chid[  Baron 

(1)  Canniiighui,  Er.,  s.  16S.  (7)  Stwkie,  Ev.,  253. 

it)  Harkby,  Ev.,  109,  110.  (8)  B.  v.  Malaja  bin,  11  Bom.  H.  C.  R.  196,  198 

())  B.  V.  Matara  bin,  11  Bom.  H.  C.  R.,  196,  (1874) ;  B.  v.  Btpm  Bitwat,  10  C,  970^  973  (1884). 

196  (1874).  It    bad    long  been  the  practice  in  India  to  admit 

(4)  Whattan,    Bt.,  {  {70;  Taylor,  Rr.,  {  1476  this  evidence:  m  Act  II  of  18AS,  a.  31.    The  pro- 

Starkir.  Er.,  2S3 ;  Beitt,  Ev.,  p.   600.     In  certain  visions  of  irhich  have  been  airaplified  and  repro- 

eaae<  previoin  similar    itatonents  are  admissible  dnced  in  the  above  seotim.    See  R,  r.  Bithonath 

»u  Phipwn,  St.,  3rd  ed.,  149.  Pal,  12  W.  R.,  Cr.,  [3  (1869);  R.  y.  Bitttn  NaO, 

(S)Bert  Ev.,  p.  000.  7  W.  R..  Cr.,  31  (1807). 

(6)  Whart  a,  Br.,  {  670. 
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Gilbert  was  of  opinion  that  the  party  who  called  a  witness  against  whom  cod- 
tradictory  statements  had  been  proved(l)  might  show  that  he  had  afiBnned  the 
same  thing  before  on  other  occanons  and  that  he  was  therefore  "c<Hin8teDt 
with  him8elf."(2) 

The  section  thus  declares  certain  statements  to  be  relevant  which  but  for 
it  mi(^t  have  been  open  to  the  objection  of  being  hearsay  ;(S)  the  only  oondilaoD 
being  that  this  previous  statement  shall  have  oeen  made  (a)  either  about  tiie 
time  of  the  occurrence  or  (6)  before  a  competent  authority.  This  condition  is 
to  some  extent,  a  safeguard  against  fictitious  statements  designedly  made  to 
support  subsequent  evidence  ;  but  it  is  obvious  that  the  corroborative  value  of 
such  previous  statements  depends  entirely  on  the  ciicomstancee  of  each  case, 
and  that  they  may  easily  be  altogether  valueless.  The  mere  fact  of  a  man  having 
on  a  previous  occasion  made  the  same  assertion  generally,  though  not 
always  (4)  adds  but  little  to  the  chances  of  its  truthfulness,  and  such  evidence 
should  be  distinguished  from  that  which  is  really  corroborative.(5)  One  mtv 
persistently  adhere  to  falsehood  once  uttered  li  there  is  a  motive  for  it ;  and 
should  the  value  of  such  a  corroboration  ever  come  to  be  rated  higher  tl|iii 
it  is  now,  nothing  would  be  oasier  than  (to  take  an  example)  for  designing  and 
unscrupulous  persons  to  procure  the  conviction  of  any  innocent  men  who  might 
be  obnoxious  to  them,  by  first  committing  offences  and  afterwards  making 
statements  to  different  people  and  at  different  times  and  places,  implicating 
those  innocent  men. (6)  "  The  statement,  which  may  be  proved  under  the 
section  in  order  to  corroborate,  may  be  a  statement  made  either  on  oath  or 
otherwise,  and  either  in  ordinary  conversation  or  before  some  person  who  had 
authority  to  question  the  peraon  who  made  it.  It  may  also  be  verbal  '>r 
in  writing.  If  not  made  before  any  person  legally  competent  to  investigate 
the  fact,  It  would  seem  that  it  must  have  been  made  at  or  about  the  time  wkea 
the  fact  took  place^l)  In  India  perhaps  more  particularly  than  in  other  conn- 
tries  the  statements  made  by  those  who  have  knowledge  of  the  oiroomstances 
connected  with  the  commission  of  an  offence,  immediately  after  the  occurrence 
and  before  they  can  be  tampered  with  by  the  police  or  others,  are  important 
to  the  ascertainment  of  truth. "  (8)  Where  a  person  making  a  dying  declaration 
chances  to  Uve,  his  statement  cannot  be  admitted  in  evidence  as  a  dying  de- 
claration under  s.  32,  but  it  may  be  relied  on  under  this  section  to  corroboiate 
the  testimony  of  the  complainant  when  examined  in  the  case.(9)  This  section 
which  lays  down  the  general  rule  must  be  taken  subject  to  the  exception  ow- 
tained  in  the  special  rule  enacted  by  section  162  of  the  Code  of  Criminal  Proce- 
dure which  makes  statements  to  the  police  other  than  dying  declarations 
inadmissible  in  evidence.(lO) 

The  evidence  is  only  admissible  in  corroboration.  In  the  undermentioned 
case,(ll)  in  which  the  prisoner  had  been  tried  and  convicted  of  an  offence  the 
depositions  of  witnesses  given  in  a  previous  trial  of  other  persons  charged  with 
having  been  engaged  in  the  same  offence  were  used  against  him.  The  witnesses 
instead  of  being  examined  in  the  ordinAry  way  were  re-sworn  and  said,  "I  ga'  e 
evidence  before  in  this  Covurt  and  that  evidence  is  true."    The  irregnlaiity  and 

(1)  Thb  b  not  neewMty  andrr  the  •ection.  (7)  See    (Mmtal    OomnmaU    <*.,  <X,  U.  r. 

(5)  Oflbert,  Et.,  1S\  186.  .Voromnta  Chart,  S6  K.,  »0  (IWl). 

(»)  Hariiby,  Et.,  110  j  in  Oflbert    Et.,  135, 139,  (8)  FWd,  Bt.,    «S6;  and  aK  Haricbr,  Et,  I0»- 

tha«  itstamenti  are  treated  a«  exoeptiona  to  the  "  Ttteie  h  no  doubt  that  Om  Und  of  eritaee 

heaiMj  nde.  ii  extmnehr  naefnl  in  ariminal  eaaea  when  than 

(4)  An  instanoe  of    tiw  Toloe  of  sooh  eridenoe  i«  •  aoggeatiaa  thut  a  ailwa  h  telliag  a  aade-ap 

in  thia   ooontijr  i>  pointed  out  in  the  quotation  atoy. " 

from  Field,  Er.,  608,  cited  fotf.  (•)  Jt.  r.  Soma  dWta,  4  Bon.  L.  R.,  434  (1911^ 

(6)  CuniUngham,  Rt.,  a.  197.  (10)  B.  v.  BkmnA  Ckmmier,  3  C.  W.  K,  Ht, 
(6)  B.    T.    Malapa  bin,  II    Bom.  H.C.  R.,  IM,  71S  (I89S). 

m  (1874).  (U)  K.  T,  5H«0)iaA.UW.  R.,  ft,  S  (UIH- 
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injustice  of  this  mode  of  proceeding  were  commented  upon,  and  it  was  pointed 
out  that  the  depositions  containing  the  yttttements  of  a  tvitness  as  to  the  com- 
mission of  the  ofienre  in  the  earlier  trial  would  have  been  admissible  to  corro- 
borate his  testimony  given  in  the  trial  of  tlie  prisoner.  The  evidence  of  the 
witness  whose  testimony  it  was  proposed  to  corrobomte  should  have  been  first 
taken  and  after  such  witness  had  finished  his  evidence,  and  not  before,  the  for- 
mer deposition  might  have  been  put  in,  not  to  add  to  his  testimony,  but  simply 
to  corroborate  it  by  showing  that  the  statements  made  by  him,  while  the  facts 
were  still  fresh  in  his  memory,  correspond  with  those  made  by  him  in  the  Court 
of  Session  in  the  present  case.  In  the  case  cited,  at  the  time  when  each  depo- 
sition was  put  in,  the  evidence  of  the  witness  not  having  been  given  in  the  Court 
of  Session,  there  was  nothing  in  the  record  which  made  it  admissible.  There  was 
in  fact  nothing  which  was  corroborated  by  it.  In  the  undermentioned  ca8e(l) 
a  witness  was  asked  with  a  view  to  corroborating  another  person  intended  to 
be  called  as  a  witness  whether  or  not  the  latter  person  had  made  any  statement 
to  him  with  respect  to  one  of  the  matters  in  suit.  It  was  held  that  as  this  section 
refers  to  the  corroboration  of  the  testimony  of  a  witness,  ordinarily  before  cor- 
roborative evidence  is  admissible,  the  evidence  sought  to  be  corroborated 
must  have  been  given.  The  Court  had  no  doubt  a  discretion  to  allow  evi- 
dence to  be  given  under  this  section  out  of  the  regular  order  upon  an  undertaking 
by  counsel  to  call  the  witness  sought  to  be  corroborated,  though  such  a  course 
^1  be  found  in  most  cases  to  be  inconvenient.  If  necessary,  a  witness  will  be 
allowed  to  be  recalled  to  give  evidence  under  this  section  after  the  person  sought 
to  be  corroborated  has  given  his  evidence.(2) 

Such  statements  must  also  be  regularly  proved  by  the  person  who  received 
them  or  by  some  one  who  heard  tliem  given. (3)  When  it  is  desired  to  corrobo- 
rate a  witness  by  a  previous  deposition,  or  by  a  first  information  report,  record- 
ed under  section  164,  Criminal  Procedure  Code,  these  documents  must  be  pro- 
duced, for  they  are  documents  required  by  law  to  be  reduced  to  writing,  and 
secondary  evidence  of  their  contents  cannot  be  given.(4)  The  case  of  a  state- 
ment by  way  of  complaint  against  the  commission  of  a  crime  hiis  been  already 
dealt  with  by  the  eighth  section  lUustratiornt  (j)  and  (k),  ante.  As  independent 
evidence  of  a  fact  statements  are,  by  that  section,  relevant  as  conduct,  if  they 
accompany  and  explain  facts  other  than  stateme nt8.(6)  llie  evidence  requisite 
for  the  corroboration  of  the  testimony  of  an  accomplice  must  proceed  from  an 
independent  and  reliable  source  and  previous  statements  made  by  the  accom- 
plice himself,  though  consistent  with  the  evidence  given  by  him  at  the  trial,  are 
insufficient  for  suoh  corroboration.  The  statement  of  the  accomplice,  whether 
made  at  the  trial,  or  before  the  trial,  and  in  whatever  shape  comes  before  the 
Court,  is  still  only  the  statement  of  an  accomplice  and  does  not  at  all  improve 
in  value  by  repetition.(6) 

158.     Whenever  any  statement,  relevant  under  section  ^i^^^  ^^j. 
32    or   33,  is  proved,  all  matters  may   be  proved    either   in  p^J^i^S*** 
order   to   contradict  or  to  corroborate    it,   or  in  order  to  ^^!^Sv^ 
impeach  or  confirm  the  credit  of  the  person  by  whom  it   was  ^^SK?* 
made,  which  might  have  been  proved  if  that  person  had  been  ^^l^as 

(1)  iTutennt  Vomu  t.  W«wIo  LaO,  5  C.  W.  N.,  <S)  t.  ante,  •.  8. 

zvi,  (1900).  («)  B.  V.   Ualara  bin,  11  Bom.  H.  C.  R.,  IM 

<2)  tb.  (1874) ;  S.    T.  Btjin   Bima*,    10  C,    970,  973 

(3)  B.  T.  BiueH  Xalk,  7  W.  R.,  (Jr.,  31  (18«7).  (1883) ;   nor  oan  the  oooieMioD  of  one  of  the  pti- 

(4)  Held,  Br.,  66S ;  <ee  •.  91,  ante,  for  au  lODen  be  need  to  cnroborate  the  erideiioe  of  an 
inetMieeof  the  luu  of  a  deposition,  in  oonroboration,  ooconipUoe  against  the  othen;  R.  y.  Malofa 
•ee  B.  T.  Itkri  Simk,  8  A.,  <\12  (1880).  Ma,    upca. 
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called  as  a  witness  and  had  denied  upon  cross-examination 
the  truth  of  the  matter  suggested. 

Principle. — See  Note,  post. 

•.  3  {"BtlmaiU.")  t.  8  {•' ProvttU") 

M^  38f  33  {StatttMntt  6y  p«non$  who eoiwiot  s.  t57  {Corroboration.) 

btealUd  at  lettnMM*.)  s.  156  {Imptaeking  ertdit.) 
«.  158  iMvkUm)4  to  eomtradlet.) 

Steph.  Dig.,  Art.  136  ;  Barr.  Jones,  Bv.,  §  849.    Norton  Et.,  336,  336.  CaDniogham,  Et., 
1168. 

OOHMBNTART. 

Oonf^ow^  This  bection  refers  to  certain  statements  made  by  peisons,  who  from  some 

tntdtotton     unavoidable  cause  cannot  be  produced,  and  of  which  under  sections  32  and  33 

mmtawi-     evidence  may,  in  the  circumstances  there  described,  be  given.     The  present 

dar  Motloiia  section  has  the  efFect  of  exposing  any  such  statement,  when  admitted,  as  far  iu> 

^  may  be,  to  all  the  scrutiny  and  giving  it  the  advantage  of  all  the  corroboration, 

which  it  would  have  had  on  the  cross-examination  of  the  person  making  it. 

The  statements  admissible  imder  section  32  and  33  are  exceptional  crises,  and 

the  e\'idence  is  only  admitted  from  the  impossibihty,  improbability  or  great 

inconvenience  of  producing  the  authors  of  the   statements.    It  is  only  just. 

therefore,  that  all  the  same  safeguards  for  veracity  should  be  provided  as  if  the 

authors  of  the  statements  were  themselves  before  the  Court  and  subjected  to  o»th 

and  cros8-examination.(l)     So    with  regard  to  the  impeachment  of  witnesses 

the  general  rule  applies  where    the   witness   whose   testimony  is  attacked  is 

deceased  or  absent.    Thus  where  the  testimony  given  on  a   former  trial  by  a 

witness,  since  deceased,  was  read  to  the  jury,  it  was  held  competent  to  show 

that  such  witness  had  stated  since  the  trial  that  such  statement  was  untrue.(2) 

»^[N*in«  150.     A  witness  may,  while  under  examination,  refresh 

his  memory  by  referring  to  any  writing  made  by  himself  at 
the  time  of  the  transaction  concerning  which  he  is  ques- 
tioned, or  so  soon  afterwards  that  the  Court  considers  it 
likely  that  the  transaction  was  at  that  time  fresh  in  his 
memory. 

The  witness  may  also  refer  to  any  such  writing  made  by 
any  other  person,  and  read  by  the  witness  within  the  time 
aforesaid,  if  when  he  read  it  he  knew  it  to  be  correct. 

JJJ«JJ**-  Whenever  a  witness  may  refresh  his  memory  by  refer- 

gjjogw  of  ence  to  any  document,  he  may,  with  the  permission  of  the 
torefMiOi    Court,  refer  to  a  copy  of  such  document :    Provided  the  Court 
be  satisfied  that  there  is  sufficient  reason   for  the    non-pro- 
duction of  the  original. 

An  expert  may  refresh  his  memory  by  reference  to  pro- 
fessional treatises. 

(I)    Norton,  Ev.  83S,  336;  Cnnninghiun,  Et..  but  this  appean  to   be  a  mistake.    For  aaother 

f .  168.  inatanoe  of  the  applioaticD  of  tiik  nectaan,  «c  tk* 

(S)    Omft  T.  Com.,  V  Ky.,  350  (Amer.),  cited  the  oaw  of  fool  Kitarg  ▼.  Nobin  Chtimier,  oM 

with  other  Amerioan   caaes  in  Burr.  Jonrs  Er.,  {  ante,  at  p.  226,236. 


849,    wh«s«  the    paaaage    read   ' '  incompetent,  ' 
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160.  A  witness  may  also  testify  to  facts  mentioned  in  ^J|*gJ»Jj. 
any  such  document  as  is  mentioned  in  section  169,   although  edin  dcon- 
he  has  no  specific  recollection  of  the  facts  themselves,  if  he  is  tion«d  id„ 
suie  that  the  facts  were  correctly  recorded  in  the  document. 

lUuttration. 
A  book'keeper  may  testify  to  facta  recorded  by  him  in  books  regularly  kept  in  the  course 
of  boainees,  if  he  knows  that  the  books  were  correctly  kept,  although  he  has  forgotten  the 
particular  transactions  entered. 

161 .  Any  writing  referred  to  under  the  provisions  of  the  JgfJ^ 
two  last  preceding  sections  must  be  produced  and  shown  to  pj^^^  *<> 
the   adverse  party  if  he  requires  it ;  such  party  may,  if  he  g^'g,^ 
pleases,  cross-examine  the  witness  thereupon.  mory. 

Principle. — Though  there  are  some  objections  to  such  a  cour8e,(l)  it  is  yet 
clear  that  an  important  aid  to  exactness  would  be  neglected,  if  human  memory 
and  inaccuracy  being  what  they  are  a  witness  were  not  at  liberty  to  justify  his 
recollection  of  facts  by  reference  to  written  memoranda  concerning  them.(2)  It 
is  desirable  to  secure  the  full  benefit  of  the  witness's  recollection  as  to  the  whole 
of  the  facts,  (3)  and  that  a  witness  should  not  sufier  from  a  mistake  and  may 
explain  an  inconsistency. (4)  It  is  further  to  be  observed  that  the  committing  of 
a  statement  to  writing  calls  forth  unavoidably  a  greater  degree  of  attention 
than  the  exhibition  of  it  viva  voce  in  the  way  of  ordinary  conversation.  If  this 
be  done  honestly  at  the  time  of  the  occurrence  which  forms  the  subject  of  the 
statement  or  so  soon  afterwards  that  the  incidents  must  have  been  fresh  in  the 
writer's  memory,  the  writing  is  a  most  reliable  means  of  preserving  the  truth, 
more  reliable  indeed  than  simple  memory  itsel&fS)  The  law,  however,  here 
prescribes  certain  conditions  with  a  view  to  securing  that  the  memoranda  so 
employed  shall  be  trustworthy.  These  conditions  are  laid  down  by  the  sections 
abovementioned.(6)  The  witness  may  be  cross-examined  as  to  the  paper  in 
his  hands  since  in  no  other  way  can  the  accuracy  and  recollection  of  the  witness 
be  ascertained ;  and  it  is  only  by  the  production  and  inspection  of  the  document 
and  by  such  cross-examination  that  it  can  be  ascertained  whether  the  memoran- 
dom  does  assist  the  memory  or  not. (7)  The  right  of  production,  inspection 
and  cross-examination  is  necessary  to  check  the  use  of  improper  documents 
and  to  compare  the  witness's  oral  testimony  with  his  written  statement.(8) 

«.  8  ("  Ooirt.")  8.  3  ("  DoeumtiU.") 

Staph.  Dig.,  Art.,  188 ;  Tkylor,  Ev.,  §§  1406-1413 ;  2  Ph.  ft  Am.,  48&-487 ;  Oreenleaf, 
St.,  H  487—438 ;  Wharton,  Bv.,  gg  616-626;  Stewart  Rapalje's  Uw  of  Witnesses,  g§  279-286 ; 
Borr  Jones,  Bv.,  §§877-886;  PoweU,  Bt.,  §g  406-411;  Dickson's  Br.,  U  §1779:  Wood's 
Prmctioe  Bt.  « 128-136.    Ooodeve,  Bv.,  §  207, 2U9  Wigmore,  Bt.,  §g  768—764. 

OOUMBNTART. 

A  witness  will  be  allowed  to  have  his  memory,  respecting  anything  upon  RafreahiiiK 
which  he  is  questioned,  refreshed  by  means  of  written  memoranda.    It  is  not  wemory. 

(I)  See   Goodeve,    Ev.,    207,    citing    Bcnthun.  (1882),  per  I^eld,  J. 
S«  also  bis  Jixlioial  Evideooe,  Ch.,  II,  -  .Votes  (4)  UalUday  v.  HoljJie,  17  I~  T.,  O.  S.,  18. 

vbetfaer  ooniultable."  .  (S)  Field,  Rv.,  6S7,  citing  Beotham,  Jod.,  £v. 

(S)  Canningfaain,    Ev.,   377 ;    for   the   groDuds  ( 6)  Oanningluuii,  Er,   377. 

vt    admiHioa   when  t4ie     document   oaoDOt   be  (7)  Wharton,  Ev.,  ^25 ;  Burr.  Jones,  Rv.,  }  879. 

■aid  strictly  to  nfrttk  the  memory,  «ee  Notes,  foel.  (8)  In  ro  Jhnbboo  MaUon,  8C.,  739,  749  (1882), 

(S)  In  re  Jhabboo  MaUon,  8  C,    739,  744,  745  par  Field,  J. 
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necessary  that  the  document  referred  to  should  be  one  which  is  admissible  in 
evidence.  So  in  an  action  for  money  lent,  an  insufficiently  stamped  pro- 
missoTT  note  purporting  to  be  signed  by  the  defendant  and  expressed  to  be 
given  for  money  lent  was  put  into  the  defendant's  hands  by  the  plaintifis' 
counsel  for  the  purpose  of  refreshing  his  memory  and  obtaining  from  him  an 
Seotioa  180.  admission  of  the  loan  :  hdd  that  the  plaintiffs  were  entitled  to  use  the  note  for 
that  purpose  notwithstanding  the  provision  of  the  Stamp  Act,  that  an  in- 
strument not  duly  stamped  '  'shall  not  be  given  in  evidence  or  be  available 
for  any  purpose,  whatever.(l)  It  has  been  saidf2)  that  there  are  three  classes  of 
cases  in  which  this  may  be  allowed : — (a)  Where  the  writing  serves  only  to  revive 
or  assist  the  memory  of  the  witness  and  to  bring  to  his  mind  a  recollection  of 
the  facts.  This  is  the  case  referred  to  in  seeion  159.  Here  the  writing  is  in  the 
stricter  sense  used  to  refresh  the  memory,  that  is,  the  witness  hat  a  present  menwrj 
of  the  facts  after  the  inspection  of  the  writing.  In  this  case  the  document  is 
resorted  to  to  revive  a  faded  memory,  and  the  witness  swears  from  the  actual  re- 
collection of  the  facts  which  the  document  evokes.(3)  Memory  is  in  other 
words  restored,  (b)  Where  the  witness  recollects  having  seen  the  writing  before, 
and  though  he  has  no  independent  recollection  of  the  ucts  mentioned  in  it,  yet 
remembers  that,  at  the  time  he  saw  it,  he  knew  the  contents  to  be  correct,  see 
section  160,  IUustralion.{^)  In  this  case  the  witness  has  no  present  memory  of 
the  fact  itself,  but  if  the  witness  be  correct  in  that  which  he  does  positively  state 
from  present  recollection,  viz.,  that  at  a  prior  time  he  had  a  perfect  recollec- 
tion and  having  that  recollection,  says,  it  was  trvly  stated  in  the  document  pro- 
duced, the  writing  though  its  contents  are  thus  but  mediately  proved,  must  be 
true.  (6)  (c)  Where  it  brings  to  the  mind  of  the  witness  neither  any  recollection 
of  the  facts  mentioned  in  it,  nor  any  recoUection  of  the  writing  itself,  but  which 
nevertheless  enables  him  to  swear  to  a  particular  fact  from  the  conviction  of 
his  mind  on  seeing  a  writing  which  he  knows  to  be  genuine.  In  this  case  the 
testimony  of  the  witness  is  admissible  to  prove  a  fact,  although  he  has  no^er 
any  recoUection  of  the  fact  itself,  nor  mediate  hwuiedge  of  the  fact  by  means 
of  a  memorial  of  the  truth  of  which  he  has  a  present  recollection.  This  hap- 
pens when  the  memorandum  is  such  as  to  enable  the  witness  to  state  with 
certainty  that  it  would  not  have  been  made  had  not  the  fact  in  question  been 
true.  Here  the  truth  of  the  evidence  does  not  wholly  depend  on  the  contents 
of  the  document  itself  or  on  any  recollection  of  the  witness  of  the  docommt 
itself,  or  of  the  circumstances  under  which  it  was  made,  but  upon  a  conviction 
arising  from  the  knowledge  of  his  own  habits  and  conduct  sufficiently  strong 
to  make  the  existence  of  the  document  wholly  irreconcilable  with  the  non- 
existence of  the  fact,  and  so  to  convince  him  of  the  affirmative.f  6)  Thns,  in 
proving  the  execution  of  an  instrument  (one  of  the  most  ordinary  and  cogent 
cases  within  this  class)  where  a  witness,  called  to  prove  the  execution  of  a 
deed,  sees  his  signature  to  the  attestation,  and  says  he  is  thereby  sure  that  he 
saw  the  party  execute  the  deed,  that  is  a  sufficient  proof  of  the  execntioD 
of  the  deed,  although  the  witness  should  add  that  he  has  no  recollection 
of  the  fact  of  the  execution  of  the  deed.(7)  The  admission  of  such  evi- 
dence is,  however,  not  confined  to  attestations  of  the  execution  of  wrtttoi 
instruments.(8) 

(1)  BinhaU  t.    BuBougk,    1  Q.  B.  (189S),  3S8.       884. 

(2)  2  Ph.  ft  Arn.,  {{ 480, 481 ;  followed  in  Green-  (4)  And  o«m«  cited  in  Taykr,  St.,  {  1411 
leaf,  Er.,  {  437 :  But.  Jones,  Ev.,  Jf  878.  884 ;  (6)  etuUa,  Et.,  177.  178. 

Stewart  Rapalje'a  op.  oil.,  461,  462 ;  Statkie,  Et.,  (6  Atarliie,  Er.,  178. 

177,    178;  Taylor,    £▼.,    }   1412;    Powell,   Ev.,  (7)  Pv  Bajrlejr,  J.,  in    Mau^um  r.  Hwtim*, 

406,    407;    imd    other    writen.     Theae  secUona  8  B.  ft C,  14 ;  and aee  fimvte  t.  OxirfioiS < l^i"^ 

•ubirtantially  follow  the    Englirfi  mlea    in  theae  N.  C,  7S8 ;  Me  Taylor,  Er.,  {  I4i:. 

■natters.  (8)  Mmitkm  v.   HtMari,  aopfs. 
(8)  Goode^e,  Ev.,  20«,  213,  Borr.  Jones,    Ev.,  | 
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These  last  two  classes,  which  may  logically  be  considered  together,  are  the  Seotion  lao. 
subject-matter  of  section  160.fl)  In  the  two  latter  classes  of  cases,  it  is  of  course 
essential  that  the  witness  should,  on  seeing  the  writing,  be  able  to  depose  posi- 
tively to  the  facts  to  which  he  is  examined,  although  he  may  have  no  present  re- 
collection of  them  independently  of  the  writing.(2)  Section- 159  deals  with 
cases  in  which  the  witness  really  does  refresh  his  memory.  In  the  cases  referred 
to  by  section  160  the  document  is  resorted  to,  to  '  'give  a  record  of  the  past,  the 
life  of  a  'present,  deposition  by  the  witness's  attestation  of  its  truth,  ewn  where 
memory  itself  may  wholly  have  vanished.' ' (S)  This  is  perhaps  hardly  logically 
termed  "refreshing  the  memory,"  though  undoubtedly  it  is  so  called  in  prac- 
tice.(4)  The  witness,  after  referring  to  the  writing,  so  as  to  the  fact  not 
because  he  remembers  it,  but  because  of  his  confidence  in  the  correctness  of  the  writ- 
ing.iS)    As  to  the  use  of  a  copy  in  the  cases  dealt  with  in  section  160,  v.  post. 

The  section  says,  the  witness  may  refer  to  any  writing.  It  is  immaterial  "Any  writ- 
therefore  what  the  document  is,  whether  it  be  a  book  of  account,  letter,  bill  of  ^' 
particulars  of  articles  furnished  including  such  items  as  dates,  weights  and  prices, 
way-bills,  notes  made  by  the  witness  or  any  other  document  whatsoever  which 
isefEectualtoassist  the  memory  of  the  witness.(6)  As  to  the  significance  of  the 
words  "while  under  examination,''''  v.  post,  note  to  section  161.  If  the  witness 
has  become  blind,  the  paper  may  be  read  over  to  him  for  the  purpose  of  excit- 
ing his  recollections. (7)  And  it  has  been  held  in  America  that  where  a  paper 
is  signed  with  the  mark  of  a  witness,  who  cannot  read  or  wrrite,  it  may  be  read 
over  to  him  to  the  same  purpo8e.(8) 

A  statement  reduced  to  writng  by  a  police-officer  under  section  162  of  the 
Criminal  Procedure  Code  cannot  be  used  as  evidence.  But  though  it  is  not 
evidence,  the  police-officer  to  whom  it  was  made  may  use  it  to  refresb  his 
memory  under  section  159  of  this  Act,  and  may  be  cross-examined  upon  it  by  the 
party  against  whom  the  testimony  aided  by  it  is  given.(9)  Statements  of  wit- 
nesses recorded  by  a  police-officer  while  making  an  investigation  under  section 
161  of  the  Criminal  Procedure  Code  form  no  portion  of  the  police-diaries  referred 
to  in  section  172  of  the  same  Code,  and  an  accused  person  on  his  trial  has  a  right  to 
call  for  and  inspect  such  statements  and  cross-examine  the  witnesses  thereon;(10) 
and  a  police-officer  cannot  by  entering  statements  of  witnesses  recorded  by  him 
under  section  161  in  his  diary  kept  under  section  172  protect  them  from  such 
use  as  the  law  allows,  e.g.,  under  sections  145  and  159  of  this   Act.(ll)    The 

(1)  Field,  Kv.  667.    The  want    of  reooU<>otion  (Amer.). 

of  the  facts  mentioned  in  tbf    tuo  latter  claaae«,  (1)  Hfe  case*  in  Taylor,  Er.,    §J  1406—1414; 

though  it  does  not  affect  the    admiatibiUty  of  the  Burr.  Jonea,    Bv.,  {{  878,  880,  881. 

eridenoe,  must  yet  bo  consideied  in  deciding  upon  (7)  Taylor,   Gv.,  |  1410. 

the  amount  of  value  to  be    amigned  to  it;  >'*.,  657,  (8)  Commoitaealth  v.   Fca,  7    Gray  (Mass),  986 

068.  (.^ler.),  cited  in  Stewart  Rapalje's  op.  cit.,  J  285; 

(2)2    Ph.   *  Am.,   .\v.,    481;    Storkie,    179,  it  should  not  be  read  before  the  jury,  but  the  \rit- 

Maugham  v.   Hubbard,  K  tt.  k  C,    14 ;  R.  v.  Si.  nesa  should  withdraw  with  one  of  the  Counsel  for 

Marin*  LtieuUr,  2  A,  ft  K.,  210.  each  aide  and  have  it  read  to  him  hy  them  without 

(8)  Ooodere,  Ev.,  209.     In  the  Brat  of  the  three  comment;    «*.,  and  xt  Burr.  Jones,    Ev.,  §  883. 

claaaes  memyry  it  rutond,  and   in  the  second  Au-  (9)  R.  v.  Sitaram   Vilhal,  11  B.,  657  (1887);  fol- 

(ory  is  verified,  ib.,  213.  lowing  R.  t.   VUatHehaHd   Kapunhana,  11   Bom. 

(4)  8o  s.  160, speaks  of  '  UtUfi/  to  faffs  ' '  in-  II.  C.  K.,  120  (1874).  And  Me  to  same  eflect  R.  v. 
attui  Of  "  Ttfrak  hi4  Tntmory  "  as  ins.  159.  But  IsmtJ  mlad  Falaru,  II  B.,  659  (1887);  Rogkuni 
thewitneas    can  only  testify  in  the  manner  men-  Stjigk  v.  R.  9  C,  453,  458  (1882). 

tkned  in  the  text  ;  we  Harkby,  Rv.,  Ill,  1 12.  (10)  BUxto  Khan  v.  R.  16  0.,  610  (1899) ;  ilako- 

(5)  Davit  r.  ritti,  86  Vt.  426  (Amer.).  It  has  mtd  Ali  t.  R.,  16  C,  612  (1889).  Contra  it.  t. 
alw  been  aakl  that  the  witneu  is  allowed  to  teatify  Manna,  10  A.,  390,  F.  B.  (1897),  Banerji  ft 
to  the  matter  so  recorded    because  he  knows  he  Aikiuan,    JJ.,    disaeoting. 

ooaU  not  hare  made  the  entry  unless  the  fact  had  (11)  Shtru  Shay.   R-    20  C   642  648  (1898). 

been  tme :   CotleUo  v.  Cnmelt,   133    Mow.,  352       Contra  R.  y.  .Vanna,  supra. 
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Statement  of  a  person  recorded  under  section  161  of  the  Criminal  Procedore 
Code  is  inadmissible  nnder  that  section  though  it  may  be  used  by  the  Police- 
officer  who  recorded  it  to  refresh  his  memory.(l) 

The  dying  statement  of  a  deceased  person  if  not  taken  in  the  presence  of 
the  accused  and  as  a  formal  deposition  must,  before  it  is  admitted  in  evidence, 
be  proved  to  have  been  made  by  the  deceased.  The  statement  may  be  proved 
in  the  ordinary  way  by  the  person  who  heard  it,  and  the  writing  may  be  used 
for  the  purpose  of  refreshing  the  witness's  memory.(2) 

A  medical  man  in  giving  evidence  may  refresh  his  memory  by  referring  to  a 
report  which  he  has  made  of  his  post-mortem  examination,  but  the  report  itself 
cannot  be  treated  as  evidence  and  no  facts  can  be  taken  therefrom. (3)  In  Scotch 
law  in  the  case  of  medical  or  other  scientific  reports  or  certificates  which  are 
lodged  in  process  before  the  trial  and  libelled  on  as  productions  in  the  indict- 
ment, the  witness  is  allowed  to  read  the  report  as  his  deposition  to  the  jury, 
confirming  it  at  its  close  b^  a  declaration  on  his  oath  that  it  is  a  true  report.(4) 
"  In  India  the  rule  is  sbghtly  different,  though  similar  in  principle.  Where  a 
dead  body  is  sent  to  the  Civil  Surgeon  in  order  to  the  making  of  a  post-mortem 
examination,  a  printed  form  is  sent  therewith,  which  the  Civil  Surgeon  fills  np 
on  examining  the  body.  The  report  is  not  itself  legal  evidence  [v.  ante.}  bnt 
it  is  usually  placed  in  the  hands  of  the  Civil  Surgeon,  who  refreshes  his  memory 
from  its  contents,  when  giving  his  testimony.  "(5) 

In  order  to  be  useful  for  the  purpose  of  refreshment  a  document  need  not 
be  admissible  itself  as  independent  evidence.  So  though  Jumma-uxttU-bald 
papers  are  not  admissible  as  independent  evidence  of  the  amount  of  rent  men- 
tioned therein  ;  yet  it  is  right  that  a  person  who  has  prepared  such  papers  on 
receiving  payment  of  the  rents  should  refresh  his  memory  from  such  papers 
when  giving  evidence  as  to  the  amount  of  rent  payable.  (6)  Nor  does  a 
writing  used  to  refresh  the  memory  thereby  become  evidence  of  itself. 
Consequently  it  is  not  necessary  that  it  should  even  be  admissible,  and 
a  document  which  cannot  be  read  for  want  of  a  stamp  may  be  referred  to  by  the 
witness  in  giving  his  evidence.  (7)  The  question  sometimes  arises  whether 
memoranda  used  for  refreshment  are  themselves  to  be  admitted  in  evi- 
dence. When  the  witness,  after  reference,  finds  his  memory  so  refreshed 
that  he  can  testify  recoUeclion  independently  of  the  memorandum,  there  is  no 
reason  or  necessity  for  the  introduction  of  the  paper  or  writing  itself ;  and  it  is 
not  admissible.  But  another  rule  prevails  when  the  witness  cannot  testify  to  the 
existing  knowledge  of  the  fact  independently  of  the  memorandum,  but  can  testify 
that,  at  or  about  the  time  the  writing  was  made  he  knew  of  its  content*  and 
of  their  truth  or  accuracy.  In  such  cases,  both  the  testimony  of  the  witness  and 
the  contents  of  the  memoranda  are  held  admissible.  ' '  The  two  are  the 
equivalent  of  a  present  positive  statement  of  the  witness  affirming  the 
truth  of  the  memorandum.  "(8) 

Any  Criminal  Court  may  send  for  the  police-diaries  of  a  case  under  ingniiy  or 
trial  and  may  use  such  diaries  not  as  evidence  in  the  case  but  to  aid  it  in  such  inquiiy 

(1)  R.  T.   Sitimrt,  31  C,  lOSO  (1904)  at  p.  3062.  («)  AkkU  Ckandm  t.  Sifu,  10  C,  24S  (1883) ; 

(2)  R.  T.  SaminMin,  8  C,  211  (1882);  s.c.,  and  Me  as  to  collection  papen,  Maiomud  Mtik- 
IOC.  L.  R.,  11.  mood  v.  Sajar  AH,  11  C,  407,  409  (188S):    m 

(3)  Roglumi  Singh  v.  S.,  9  C,  4K6,  440,  461  thongb  neither  rtatementa  under  9.  Kl,  Cr.  FT. 
(1882) ;  (.c,  II  C.  L.  R.,  669,  Me  2  W.  R.,  Cr.,  Code  (v.  anU,  p.  779),  nor  pciiee-djariea  (v. 
Let.,  14 ;  6  W.  R.,  O.  I.et.,  3 ;  S.  v.  Jadab  Dot,  mpm)  are  evidence  in  the  caae,  the;  maj  ftill 
4  C.  W,  N.,  129  (1899).  be  lued  for  the  porpoae   ol   refreahiag    mtmarj. 

(4)  Diokson'a  Law  of    Evidence  in   Scotland,  8*e  Wharton,  £v.,  (  519. 

ToL  ii,  S  1779 ;  Alimn's  Criminal  Lav,  fi40— S42,  (7)  Taylor,  Er.,  {  Ul  ^ !   Wharton,  Br..  {  OO; 

cited  in  Taylor,  Ev.,  p.  928,  note  (2),    where  the  aa  to  want  of    stamps  ttt  Phipeoo,  Kv.,  3rd  Bii, 

reaaona  are  given  for  the  rule.  447  and  ante,  p.  1184. 

(6)  Field,  Ev.,  661.  (8)    BoiT.  Jooea,  Ev.,  {  884. 
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or  trial.  Neither  the  acoosed  nor  his  agent  are  entitled  to  call  for  such  diary, 
Qor  is  he  or  they  entitled  to  see  them,  merely  because  they  are  referred  to 
by  the  Court ;  but  if  they  are  used  by  the  police-officer  who  made  them  to 
refresh  his  memory,(l)  or  if  the  Court  uses  them  for  the  purpose  of  contradicting 
such  police-officer,  the  provisions  of  this  Act  (section  161  or  section  145,  as  the 
case  may  be)willapply.(2)  The  special  diary  may  be  used  by  the  police-officer 
who  made  it,  and  by  no  witness  other  than  such  officer  for  the  purpose  of 
refreshing  his  memory.  If  the  diary  is  used  by  the  police-officer  who  made 
it  to  refresh  his  memory,  the  accused  person  or  his  agent  has  a  right  to 
see  that  portion  of  the  diary  which  has  been  referred  to,  that  is  to  say,  the 
particular  entry  which  has  been  referred  to  and  so  much  of  the  diary  as,  in  the 
opinion  of  the  Court,  is  necessary  in  that  particular  matter  to  the  full  under- 
standing of  the  particular  entry  so  used,  but  no  more. (3)  An  accused  has 
no  right  to  insist  that  a  pohoe-diary  if  not  in  Court,  shall  be  sent  for,  or  if  it  be  in 
Oonit,  that  it  be  referred  for  the  purpose  of  refreshing  the  memory  of  a  police- 
officer  ;  it  being  said  that  there  is  no  authority  for  saying  that  a  witness  can 
be  compelled  to  refresh  his  memory  from  any  document  ufl/es<  the  document  is 
either  m  the  possession  of  the  party  who  desires  to  put  it  to  the  witness,  or  is  at 
least  such  as  he  can  insist  on  having  produced.{i)  With  regard  to  these 
documents,  however,  the  law  has  expressly  declared  that  the  accused  is 
not  entitled  to  call  for  them,  nor  to  see  them,  except  in  a  specified 
oontingency,(5)  and  if  it  were  in  the  power  of  the  accused  to  bring 
about  this  contingency,  he  might  in  nearly  every  case  procure  inspection  of 
the  document.  It  has,  however,  been  also  held  that  a  witness,  who  has  the  means 
of  aiding  his  memory  by  a  recourse  to  memoranda  or  papers  in  his  power,  can 
lawfyUy  he  required  to  look  at  such  papers,  to  enable  him  to  ascertain  a  fact 
with  more  precision,  to  verify  a  date,  or  to  give  more  exact  testimony  than  he 
otherwise  could  as  to  times,  numbers,  quantities,  and  the  like.(6) 

The  writii^  may  have  been  either  made  by  himself  or  by  any  other  person,  "Mad*  by 
provided  the  witness  examined  it  and  knew  it  to  be  correct  when  the  facts  were  j^?^!^'  '"^ 
fresh  in  his  mind. (7)    It  is  not  necessary  that  the  writing  should  have  been  othwp   , 
made  by  the  witness ;  for  it  is  the  recollection  and  not  the  memorandum  which  P**"""' 
is  evidence.   Thus  a  seaman  has  been  allowed  to  refer  to  a  logbook  which,  though 
not  written  by  himself,  had  from  time  to  time,  and  while  the  occurrences  were 
recent,  been  examined  by  him.(8)     So  it  has  been  said  that  a  witness  at  Sessions 
might  be  shown  his  former  deposition  before  the  committing  Magistrate  in  or- 
der to  refresh  his  memory  a  couple  of  months  after,  if  such  first  deposition  were 
taken  immediately  after  the  occurrence.  (9) 

But  it  is  clear  that  a  witness  should  not  be  allowed  to  use  any  document 
to  refresh  his  memory  which  was  made  by  another  person,  unless  he  knows 
it  to  be  correct. 

Section  169  substantially  follows  the  English  rule  as  to  the  time  when  the  Time  whan 
writing  must  have   been  made,  this  rule  being  that  a  writing  can  be  used  to  JJ^^KiHj* 

(1)  6«e  B.  T.  ffvrdtK  awrma,  8  W.  B.,  Cr.,  68,  (B)  Cr.  Pr.  Code,  s.  172. 
09  (I8«7).  (6)  Chapin  v.    Lavham,  23  Pick.,  467  (Amer.) ; 

(2)  Cr.  Pr.  Code,    172,  R.  v.   Jad<A  Dam,  4  C.  StaU  v.  Slalon,  114  N.  C,  SW  (Amer.),  cited  in 
W.  N.,  129  (1899).  BniT.  Jooe*,  Ev.,  {  877. 

(3)  «.  y.  Mannu,  19  A.,  390,  F.  B.  (1897).  (7)    Taylor,  Et.,  J  1410 ;  Wharton,  Ev.,  {  622 ; 

(4)  In    re  Kali   Chwrn,  8   C,     154,  166,  167  Bnrr.  Jones,  Ev.,  { 880,  and  numeroua  caae*  there 
(1881);    *.o.,    10  C.  L.    B.,  61.    In  re  Jkniboo  cited. 

Mahltm,  8  C,  739,  74-'!  (1882);  •.  o.,  12  C.  T^  R.,  (8)    Burrough  v.  Martin,  2  Camp.,  112. 

833 ;  h  wu  also  held  that  "  the  Se«ion>   Judge  (9)    Field,  Et.,  668 ;  citing  R.  t.    WiUiamt,  6 

wa*  not  bonnd  to  compel  the  witneaa  to  look  at  Coz,  343.     As  to  the  use  of  depoeitiona  for   r»> 

the  (OHialled  diary  in  order  to  refresh  hia  memory,  freahment,  see    Vatiglan  v.  Martin,  1  E«p.,  440 . 

and   that  it  waa   wholly   within  his    discretion  Wood  t.  Cooper,  I  C.  ft  K.,    646 ;  Wharton,  Bt.[ 

whether  he  shoald  do  so  or  not."  f  624. 
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refresh  the  memory  of  a  witness  only  where  it  has  been  made,  or  its  aconiacy 
recognised  at  the  time  of  the  fact  in  question  or  at  farthest  so  recently  after 
war^  as  to  render  it  probable  that  the  memory  of  the  witness  had  not  then 
become  defective.(l)  Its  own  pecoliar  circumstances  and  the  discretion  of  the 
trial  Judge  must  govern  each  case  raising  this  question,  which  in  part  also 
depends  on  the  mental  character  and  capacity  of  the  witness.  It  is  clear  that 
the  memorandum  must  not  be  used  to  convey  original  information  to  the 
witness.  It  is,  however,  impossible  to  lay  down  any  precise  rule  as  to  how  nearly 
contemporaneous  with  the  fact  or  facts  recorded,  the  memorandum  must 
be.(2)  It  has,  however,  been  said,(3)  that  usually  "  If  the  witness  swears 
pomtively  that  the  notes,  though  made  ex  post  facto,  were  taken  down  at  a  time 
when  he  bad  a  distinct  recollection  of  the  facts  there  narrated,  he  will  be 
allowed  to  use  them,  though  drawn  up  a  considerable  time  after  the  transac- 
tion had  occurred."  But  if  there  are  any  circumstances  casting  suspicion  upon 
the  memoranda,  the  Court  should  hold  otherwise,  as  when  the  subseqaent 
memorandum  is  prepared  by  the  witness  at  the  instance  of  an  interested 
party  or  his  attomey,(4)  or  if  the  memorandum  has  been  revised  or  ooireoted 
by  such  party  or  attorney.  (6) 
Vm  of  copy.  ^j^j^  regard  to  the  use  of  a  copy  of  the  document  the  section  lays  at  rest  a 
doubtful  question  of  English  law.(6)  The  Act  treats  the  copy  as  primarUy 
inadmissible,  though  it  provides  for  its  reception  under  the  leave  of  the  Cowl, 
in  a  case  in  which  the  non-production  of  the  original  is  sufficiently  accounted 
for.  The  copy  should  not  be  used  so  long  as  the  original  is  in  existence  and  its 
absence  unexplained  ;(7)  and  it  should  appear  that  the  copy  was  made  by  the 
witness  himself,  or  by  some  person  in  his  presence  or  at  least  in  such  a  man- 
ner as  to  enable  the  witness  to  swear  to  its  accuracy.  (8)  The  words  "  ttich 
document  "  in  section  160  mi^t  be  thought  to  include  "  a  copy  of  such  docu- 
ment "  to  which  reference  is  made  in  the  last  paragraph  of  section  169.  Bnt 
whatever  may  be  held  to  be  the  rule  in  the  secona(9)  of  the  three  classes  of  eases 
abovementioned,  (lO)acopyis  clearly  inadmissible  in  the  third  class.  (11)  Where 
the  witness  neither  recollects  the  fact,  nor  remembers  to  have  recognised  the 
written  statement  as  true  and  the  writing  was  not  made  by  him,  his  teetimonj 
so  far  as  it  is  founded  upon  the  written  paper,  is  but  hearsay,  and  d  witness  can 
no  more  be  permitted  to  give  evidence  of  lus  inference  from  what  a  third 
person  has  written  than  from  what  a  third  person  has  said.(12) 

The  rule  of  exclusion  on  the  ground  of  a  document  being  a  copy  (and  the 
original  not  being  accounted  for )  does  not  apply  when  though  in  form  a  copy, 
the  paper  is,  in  reference  to  the  question  of  refreshing,  in  the  nature  of  an  origiiud 
or  a  dujjlicate.  Thus  in  the  case  undermentioned,  (13)  which  was  one  of  a  trans- 
cript from  a  waste-book  kept  by  the  clerk,  copied  thence  into  the  ledger  day  by 

(1)  Ph.  &  Am.,  Rv.,  ;    484.    For  •  erUicum  that  if  the  copy  be  aa  imperfeot  exfaaot,  orbeiiae 
of  thii  rale.  Me  Wigmore,  Bv.,  {  761.  proved  to  be  •  oorrect  copy,  or  if  On  wUium  hare 

(2)  Recently  ii  anezpreMion  of  some  latitude,  no  initfotitnt  recollection  of  the  facta    namtcd 
utt  Greenleaf,  Et.,  i  438.  therein,  the    oritmal  most  be  need;  "  Tayiw, 

(3)  Taylor,    Et.,  (  1407 ;  and  Me  Borr.  Jonea,  KV.,  {  1409. 

Et.,  {  882.  (10)  V.  ante,  pp.  777,  778. 

(4)  atanktUa  v.  A'ewfam,  9  C.  &  P.,  313.  (11)  t.  airie,  pp.  777. 778.    See  aato  thk  qiimim 
(A)  Anon,    cited  by     Lord  Kenyon  in  Do^  y.       Mark  by,  Et.,  112  (oc^y  not  allowed  under*.  MO); 

Ptrkiiu,  3  T.  B.,  762,  754.  Cunningham,  Ev.,  378  (the  same);  Nortca,  St., 

•(6)  Taylor,  Et.,  {  1408.  339  (s.  169  read  with  s.  ISO  would  admit  the  aa|iy): 

(7)  lb.  ;  BwrUm  v.    Plwmmer,  2  A.    &  E.,  341.  Field,  Et.,  860  (Act  is  silent  a*  to  we  a<   mf] 
It  has  been  held  in    America  in  some  cases    that  under  s.  160). 

the  "best  evidenoe"  rule  has  here  no  apfdicatioo  :  (IS)  Greenleaf,  Et.,  {  436. 

But.  Jones,  { 881.  (13)    Bmrtm  t.  Phiauiur,  2  A.  k  B.,  344;aMl 

(8)  Ta/lor,    Et.,  {  1408.  see  Bom  t.  Maebuait,  6  a  ft  F.,  tSS,  OC^  MS; 

(9)  V.  sate.  pp.  777,  778.     "The  English  rale  is  PhipKw,  Et.,  3id  Ed.  446. 
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day  under  his  checking,  the  ledger  was  admitted  without  production  of  the 
waste-book.  And  though  a  mere  extract  from  the  orisinal  is  insufficient,  if  the 
original  is  but  a  partial  statement  only,  as  for  example,  such  a  case  as  that  of 
recording  a  speech,  a  conversation,  or  the  like,  where  it  failed  to  set  out  the 
whole  verbatim,  it  might  still  be  used  to  refresh,  would  the  witness  swear  to 
its  substantial  correctnes8.(l)  In  the  undermentioned  caBe(2)  arbitration  pro- 
ceedings had  been  held  some  years  piror  to  suit  and  at  their  close  a  draft 
minute  of  the  proceedings  was  prepared  by  the  arbitrators  and  then  fair 
copied  by  their  clerk.  A  witness  who  was  present  at  the  arbitration  who 
had  compared  the  draft  and  fair  copy  minutes  made  by  the  clerk  and  had  found 
the  latter  to  be  correct,  was  allowed  under  s.  159  to  refresh  his  memory  as 
to  what  occurred  at  the  arbitration  by  reference  to  the  fair  copy  minutes 
made  by  the  arbitration  clerk. 

Experts  may  refresh  their  memory  by  reference  to  professional  treatise8,(3)  sooSw^iei. 
tables,  calculations,  lists  of  prices  and  the  like.  (4)  So  an  actuary  may  refer  to 
"the  Carlisle  Tables  "  when  called  upon  to  give  evidence  respecting  the 
value  of  an  annuity  on  joint  lives ;  an  architect  may  refresh  his  memory  with 
any  price  Ust  of  generally  acknowledged  correctness ;  a  medical  man  may 
strengthen  his  recollection  by  referring  to  books  which  he  considers  to  be  works 
of  authority ;  and  so  forth.  (5) 

This  section  awards  to  the  adverse  party  a  right  to  the  production  and 
inspection  and  cross-examination  upon  all  that  is  made  use  of  for  the  purpose  of 
refreshment.  The  grounds  upon  wluch  the  right  is  given  have  been  advertMl  to 
in  the  note  dealing  with  the  principle  upon  which  these  sections  are  founded.  (6) 
According  to  English  law  the  memory  may  be  refreshed  previously  to  the  trial, 
without  the  production  of  the  document  there,  however,  much  its  absence 
might  be  matter  of  observation  :  (7)  though  if  produced,  the  other  side  have  a 
ri^tto  see  it  and  cross-examine  upon  it.  This  Act,  however,  by  the  use  of  the 
words  "  whUe  under  examination  "  in  section  159,  apparently  contemplates 
the  use  of  the  document  in  Court  whether  or  not  it  has  also  been  previously 
referred  to  ;  and  section  161  enacts  that  the  document  referred  to  while  under 
examination  ' '  must  he  produced  and  $hou>n  to  the  adverse  party.  ' '  It  would 
seem  therefore  that  in  every  case  where  a  document  is  used  to  refresh  the 
memory  it  must  be  produced  at  the  trial.{8)  The  adverse  party  is  apparently 
entitled  under  the  section  to  cross-examine  not  only  on  the  particular  part 
referred  to,  but  on  the  document  generally.(9)  As  to  cross-examination  on 
matters  other  than  those  referred  to,  v.  post. 

The  section  says  the  document  must  be  shown  to  the  adverse  party  if  he 
'eguiretit :  forif  the  object  of  the  question  be  attained,  it  may  be  unnecessary  for 


(1)    Tie  O'ConiMtt  OMe,  Armstrong  and  Trevor,  s.  40,  Act  II  of  18M,  which    ran: — "A  w:tD«w 

"^  shall  be  allowed  before  any  nek  Court  or   person 

(i)    Sitlarini  Dotti  V.    Nundo  LaU,  6  G.  Vf.  H.,  o/otmbW  to  refresh  his  memory."     With    regard 

">  (WOO).  to  police-diaries,  v.  ante,  pp.  780,  781. 

(S)    S.  169.     In  this  instance  there  is  of  oonrae  (9)    See  Ooodeve,  Ev.,    212 ;  aod  Taylor,  Er., 

BO  eooditioD    attached  as  to  the  persons  by  whom  {  1413  cited  poet ;  but  In  Be  Jktibboo  MaUon,  8 

« the  time  when  the  document  must  have    been  C,  739,  746  (1882)  Field,    J.,  said :— "The  oppo- 

""^  site  party  may  look  at  the  writing  to   see    what 

(4)  Taylor,  Br.,  {{  1422,  1406.  kind  of  writing  it  is  in  order  to   check  the  use  of 

(5)  n. ;  T.  ante,  p.  294.  impit^r  documents ;  but  I  doubt  whether  he  is 
•••)  V.  aiOe,  pp.  776,  777.  entitled,  except  for  this  particular  purpose,  to 
(1)    ICeMMfftm  T.  litglii,  8  East.,    273 ;  Bwr-  question  the  witness  as  to  other  and  independent 

«■  V.  PUmmer,  2  A.  ft  E.,  341 ;  2  Ph.  *  Am.,  Ev.,  matten  contained  in  the  same  series  of  writings, 

«1 ;  it  is  however  usual  and  reasonable  to    pro-  The  Ckniit  may  limit  the  right    of  inspection  to 

««»  the  document;  Taylor,  Ev.,  {  1413.  snob  portions  of  the  paper  as  are  relevant;  Wbti- 

(^)    Set  observatioas  in  Ooodeve,  Ev.,  212,  on  ton,  Ev.,  {  626. 
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[a.  161] 


other 
mode*  of 
refr— hlng 
itioiiiory- 


Prodnetlon 
of  doon- 
ments. 


Translation 
of  doon- 
monta. 


the  Counsel  for  the  other  side  to  ask  to  look  at  the  docament.(l)  The  oppoote 
party  has  a  right  to  look  at  any  particular  writing  before  or  at  the  moment 
when  the  witness  uses  it  to  refresh  his  memory  in  order  to  answer  a  particnlst 
question  :  but  if  he  then  neglects  to  exercise  his  right  he  cannot  continue  to 
retain  the  right  throughout  the  whole  of  the  subseguent  examination  of  the 
witaees.(2)  And  it  does  not  follow  that  because  a  party  is  entitled  to  see  a 
writing  which  contains  the  statement  of  a  witness  taken  down  by  the  police  that 
he  is  therefore  entitled  to  see  other  writings  which  contain  the  statements  of 
persons  other  than  that  witness  and  which  have  no  connection  with  that 
witness's  statement  except  that  they  were  taken  in  the  course  of  the  same 
enquiry  by  the  police.(S)  It  is  not  necessary  for  the  adverse  party  to  put  in 
the  document,  as  part  of  his  evidence-  merely  because  he  has  looked  at  it  oi  has 
cross-examined  the  witness  respecting  entries  which  have  been  previously 
referred  to. (4)  It  has  however  been  held  in  England  that  if  he  goes  further  and 
cross-examines  as  to  other  parts  of  the  memorandum  he  thereby  makes  it  his 
own  evidence  ;(6)  a  matter  as  to  which  the  section  is  silent. 

It  is  to  be  observed  that  it  is  only  when  a  document  is  used  for  purposes 
referred  to  in  sections  169,  160,  that  the  adverse  party  has  a  right  to  see 
and  cross-examine  upon  it ;  and  therefore,  "  if  a  paper  be  put  into  the  hands 
of  a  witness,  merely  to  prove  handwriting,  and  not  to  refresh  his  memory,  or  if 
being  given  to  the  witness  for  the  purpose  of  refreshing  his  memory,  the  ques- 
tions founded  upon  it  utterly  fail,  the  opposite  party  is  not  entitled  to  see  it, 
except  sufficiently  to  enable  him  to  recognise  it,  if  it  be  subsequently  ofieied 
in  evidence,  or  to  re-examine  upon  it,  and  may  not  comment  upon  its  contents. 
Indeed,  if  under  these  circumstances  he  read  it  or  comment  on  it,  he  may  be 
required  by  his  adversary  to  put  it  in.(6) 

There  are  other  modes  of  refreshing  the  memory  of  witnesses  than  the  aw 
of  memoranda  in  writing.  While  a  party  cannot,  as  a  rule,  cross-examine  his 
own  witness,  if  a  witness  have  given  an  ambiguous  or  indefinite  answer,  or  if 
his  memory  is  at  fault,  the  Court,  in  the  exercise  of  a  proper  discretion,  may 
allow  verbal  enquiry  as  to  statements,  or  circumstances,  which  may  tend  to 
enable  the  witness  to  recoUect  more  clearly  the  fact  sought  to  be  proved.(7) 

162  A  witness  summoned  to  produce  a  document  shall, 
if  it  is  in  his  possession  or  power,  bring  it  to  Court  notwith- 
standing any  objection  which  there  may  be  to  its  production 
or  to  its  admissibility.  The  validity  of  any  such  objection 
shall  be  decided  on  by  the  Court. 

The  Court,  if  it  sees  fit,  may  inspect  the  document,  unless 
it  refers  to  matters  of  State,  or  take  other  evidence  to  enable 
it  to  determine  on  its  admissibility. 

If  for  such  a  purpose  it  is  necessary  to  cause  any  docu- 
ment to  be  translated,  the  Court  may,  if  it  thinks  fit,  direct 
the  translator  to  keep  the  contents  secret,  unless  the  docn- 
ment  is  to  be  given  in  evidence  :  and,  if  the  interpreter 
disobeys  such  direction,  he  shall  be  held  to  have  committed 
an  offence  under  section  166  of  the  Indian  Penal  Code. 


(1)  Sector    example.  In     re  Jkubbor.  Mahlon  ,     (4)    Taylor,  Er.,  {  UI3. 
8  C,  789,  743  (1882).  (6)    Ih. 

(2)  In   ra  Jhubboo  Mahltm,  8    C,   739,    744  («)    Taylor,  Et..  {  1413,  and  oaaea  then  oittii. 
(1882).                                                                                  (7)    Bur  Joom,  Er.,    f  886,  and  t.  aaie,  •.  lO, 

(3)  /6.  "Defeotive  Memory." 
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Prlnolide. — The  summons  to  produce  a  document  is  like  the  summons  to 
appear  as  a  witness,  of  compulsory  obligation,  and  must  be  obeyed  by  the  witness 
who  has  no  more  right  to  determine  whether  the  documents  shall  be  produced 
than  whether  he  shall  appear  as  a  witness.  It  is  his  duty,  therefore,  to  attend  and 
bring  with  him  the  documents  according  to  the  exigency  of  the  summons,  it 
being  for  the  Court  alone  to  determine  both  as  to  the  admissibility  of  the  docu- 
ments or  whether  they  should  be  produced  and  exhibit(.d.(l) 

8.  3  ("  Doettmtnt.")  «.  8  ("  Comrt.") 

as.  181—131  (PrMUg*.)  a.  183  (Docim%«nt$  r^fnring  to  maUgr$  of  , 

Tarlor.Bv.,  §1240;2Ph.  &  Am.,  St.,  426;  Boaooe,  NW  Priiu,  Et.  1M-1S6.    Field 
Ev..  662.  663. 579. 

OOHMBNTABT. 

The  rule  of  English  law  is  similar.  For  when  a  witness  is  msrved  with  a  ^gjEgJ**" 
'  subpoena  duces  tecum  }ie  is  bound  to  attend  with  the  documents  demanded  manta.  * 
therein,  and  he  must  leave  the  question  of  their  actual  production  to  the  Judge, 
who  will  decide  upon  the  vahdity  of  any  excuse  that  may  be  offered  for  withhold- 
ing them.(2)  When  so  brought  into  Court  the  production  of  the  documents  in 
evidence  will  be  excused  where  it  has  been  decLred  to  be  privileged  from 
disclosure  under  this  Act  as  where  it  is  the  third  party's  title-deed,(3)  or  a 
confidential  communication  professionally  made  between  a  legal  adviser  and 
liis  cHent(4)  or  the  like.  When  the  production  is  excused,  secondary  evidence  is 
admi88ible,(5)  and  if  the  document  be  brought  into  Court  by  a  witness,  who 
says  that  he  is  instructed  by  the  owner  to  object  to  the  production  of  it,  this  is 
enough  to  justify  secondary  proof  without  subpoenaing  the  owner  himself  to 
make  the  objection  in  person. (6)  It  is  obvious  that  a  witness  cannot  be  com- 
pelled to  produce  »  document  by  a  summons,  unless  such  document  is  under 
liis  control  or  possession.  So  a  mere  clerk  in  a  bank  is  under  no  obUgation  to 
produce  its  books  when  they  are  under  the  control  of  the  cashier  ;(7)  and  it  was 
so  held  as  to  the  secretary  of  a  railway  company  as  he  was  only  the  employee 
of  the  diTector3;(8)  nor  are  documents  filed  in  a  public  ofiSce  so  m  the 
possession  of  a  clerk  there,  as  to  render  it  necessary,  or  even  allowable  for  him 
to  bring  them  into  Court  without  the  permission  of  the  head  of  the  office. (9) 
But  one  having  the  actual  custody  of  documents  may  be  compelled  to  produce 
them,  although  they  are  owned  by  others. (10)  The  vaUdity  of  any  objection 
made  by  the  person  producing  the  document  will  be  decided  by  the  Court. 

The  provision  that  the  Court  may,  if  it  sees  fit,  inspect  the  document  (unless 
it  refers  to  matters  of  State)  appears  not  to  be  in  accordance  with  the  rule 


(1)  Burt.  Joae»,Ev.,iaO\, citing  Ameyr.Loitg,  (S)  Doe  v.  Sou,  1  W.  k  Vf.,  lOi ;  Martlo*  v. 
9  EMt,  4SS;  Dot  v.  KtUy,  4  Dowl.,  273;  R.  Dowttts,  1  A  ft  E.,  31 ;  aee  ante,  pp.  381—384 
T.  /i««wli,  7  DowL,  693 :    R.   v.  Dixon,  3  Bnrr,  where  this  qaestion  is  diacnnod. 

<1<>87).  («)    Pkd^  T.  Prtw,  3  K.  ft  B.,  430 ;  it  Menu 

(2)  Amtf  T.  Lonf,  9  Ea«t.,  473 ;  Ronoe,  N.  to  be  snffioient  if  one  oa\y  of  aeveral  intereeted 
P.,  Et.,  164-166 ;  Taylor,  Et.,  {  1240 ;  2  Ph.  ft  parties  object ;  Nticton  t.  CAapIain,  19  L.  J.,  C.  P- 
Am.,  426.  .An  attachment  will  lie  for  contempt  in  374 ;  «ee  also  KeartiUy  t.   Phillipt,  10  Q.  B.  D., 

I  of  disobedience  even  though  it  may  be  Tery  466;  Roacoe,  N.  P.,  Ev.,  iM. 


questionable  whether  the  person  summoned  would  (7)     Bank  of  Vtiea  t.   Hilbtrd,  6    Cow.,   164 

be  bound  to  submit  the  document  to  examination  ( Amer) ;  Unittd  Slata  Erp.   Co,   t.    Henderton, 

in   the  event  of  his  bringing  it  into  Court.     R.  r,  69  Iowa,  40  (Anier.),  cited  in  Burr.  Jones,  Et., 

Orenmway,  7  Q.  B.,  It6:  R    v.  Cartf,   ib.      as  {802. 

to  the  penalty    for    non.produotion,  tee  Penal  (8)    CrotMer  t.  ApfMg,  L.  R.,  9  C.  P.,  27. 

Code,  s.  176.  (9)    ThonMU  v.    Thornkitt,  2  J.  ft  W.,  347  ; 

(8)    8.  130,  ante.                     ,  AutUn  v.  Evane,  2  M.  ft  Or.,  430. 

(4)    Ss.   192—197,  ante,  and  tee  generally  ss.  (10)    .ilm^T.  Ion;,  1  Camp.,  17;8.  C.,9  East., 

121—131.  ante.  473 ;  Cortm  ▼.  Dnboie,  1  Holt.,  239. 

W,  LE  50 
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as  laid  down  in  some  Englisb  cases.  For  it  has  been  held  that  when  the  witness 
declines  to  produce  a  document  on  the  ground  of  ptofeseional  confidence,  the 
Judge  should  not  inspect  it  to  see  whether  it  was  one  which  he  ought  to  with- 
hold ;  and  it  seems  that  the  mere  assertion  on  oath  by  the  solicitor  that  it  is  a 
title-deed  or  other  privileged  document  is  conclusive.(l) 

The  Court  may  also  in  order  to  decide  on  the  validity  of  the  objection  talt 
other  evidence  to  enable  it  to  determine  on  its  admissibility.  "  All  questions 
as  to  the  admissibility  of  evidence  are  for  the  Judge.  It  frequently  happens 
that  this  depends  on  a  disputed  fact,  in  which  case  all  the  evidence  adduced  both 
to  prove  and  disprove  that  fact  must  be  received  by  the  Judge, — and  however 
complicated  the  facts  or  conflicting  the  evidence — must  be  adjudicated  vn  by 
him  alone.  "(2)  Thus  the  Judge  must  equally  (for  example)  decide  whether 
a  confession  should  be  excluded  by  reason  of  some  previoiis  threat  or  promise, 
and  whether  a  document  is  protected  from  disclosure  as  being  a  confidential 
communication  or  the  like.(3) 

Section  130  of  the  Civil  Procedure  Code  empowers  the  Court  during  the 
pendency  of  the  suit  to  order  the  production  by  any  party  thereto  of  such  of  the 
documents  in  his  possession  or  power  relating  to  any  matter  in  question  in  such 
suit  as  the  Court  thinks  right.  Under  the  similar  rule  in  England  it  has  been 
held  that  the  right  to  the  production  and  inspection  of  documenta  does  not 
apply  to  documents  which  are  not  in  the  sole  possesion  or  power  of  the  party  to 
the  suit  who  is  called  upon  to  produce  them,  but  are  only  in  his  possession 
or  power  jointly  with  some  other  person,  who  is  not  before  the  Court.(4) 

The  provision  that  the  translator  may  be  ordered  to  keep  the  contente  of 
a  document  secret  refers  to  cases  where  a  document  is  claimed  to  be  privileged 
from  production  in  evidence,  but  its  translation  is  necessary  in  order  that  the 
Court  may  ascertain  whether  the  claim  of  privilege  is  well  founded  or  not.  Sec- 
tion 166  of  the  Penal  Code  deals  with  the  case  of  a  public  servant,  disobeying 
a  direction  of  the  law  with  intent  to  cause  injury  to  any  person.  Of  course 
secrecy  is  unnecessary,  if  the  document  is  to  be  given  in  evidence.  In  con- 
nection with  this  subject  it  may  be  noted  that  when  documents  are  put  in  for 
the  purpose  of  formal  proof,  it  is  in  the  discretion  of  the  Court  in  criminal 
proceedings  to  interpret  as  much  thereof  as  appears  necessary.(5) 

Documents  referring  to  matters  of  State  stand  upon  a  peculiar  footing. 
Section  123  makes  the  giving  of  evidence  derived  from  unpublished  ofiBcial 
records  relating  to  affairs  of  State  entirely  dependent  upon  the  discretion  of  :he 
head  of  the  department  concerned. (6)  It  may  be  therefore  perhaps  said  to  be 
unnecessary  for  the  Judge  to  have  the  right  of  inspecting  any  document  of  this 
character  ;(7)  though  he  must  necessarily  have  such  right  in  the  case  of  other 

(1)  Rosooe,  N.  P.,  £v.,  166,  citing  Doe  v.  the  Iatt«r  and  kindred  caaea  digcineed  with  rein- 
Jama,  2  M.  tt,  Rob.,  47 ;  Volant  t.  Soper,  13  C.  enoe  to  the  procedure  to  be  adopted  in  tUa  coimti; 
K.,  231.  "There  have,  however,  been  caaea  in  in  Hafi  Jakaria  v.  Haji  Kamm,  1  B.,  496(1871). 
which  the  Judge  has  inspected  docunienta  in  order  where  it  was  held  that  one  partner  of  a  firm  re- 
to  decide  upon  their  admisaibility.  If  it  be  ob-  present*  the  other  paitnera  for  the  pmpoaM  of  pro- 
jected on  the  one  side  that  it  ia  impoasible  for  a  duction  of  documents.  8te  also  Taylor  t.  RuiMI, 
Judge  who  discharges  the  functions  of  Judge  and  Cr.  ft  Ch.,  104 ;  I  Philipa,  222,  226 ;  KetOewdl 
Jury,  to  avoid  receiving  some  impression  from  v.  Bartlme,  L.  R.,  7  Ch.,  App.,  686 ;  (the  fact 
the  document  if  he  do  look  at  it,  it  may  be  urged  that  persons  not  parties  to  the  suit  are  intemtad 
on    the  other   side   that  the  rule  of  inspection  in  the    document    is    no  ground    for 


provkles  a  safeguard   ngainst  futile  or  dishonest  production] ;  London  it    Yorluinn  Bant,  U.  *. 

objections  and  eiTeot.5  a  great  saving  of  the  time  Cooper,  15  Q.  B.  D.,  473  [custody  of  liqnidatar). 

of  the  Court."     Field,  Ev.  682,  663.  (»)    Cr.  Pr.  Code,  a.  361 ;  m  also  X.  t.  Amir- 

(2)  Taylor,  Ev.,  {  23  A.  «A«n,  7  B.  L.  R,  38,  71  (1871). 

(3)  76.  (0)     Being  in  |his  in  accordaDce  with  Bettm 

(4)  Keardeg  v.   PhiUpe,  10    Q.    B.    1>.,   486  v.  SiwM,  «  H.  N.,  838. 

following  jrwTay  T.  ITatter,  Cr.,  ft  Ph.,  114.     8te  (7)    Cunningham,   Ev.,   380;  In  Bat—mi   r. 
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privileged  documents  m  oidei  that  he  may  judge  as  to  theii  admissibility  and 
obligatoiy  production  in  evidence.  The  person  in  custody  of  what  he  consi- 
ders a  privileged  State  document  must  bring  it  with  him  to  Court,  that  the  latter 
may  decide  whether  it  is  a  document  of  that  character  or  not.  The  position  of 
the  words  "  unlets  it  refers  to  inaUers  of  State  "in  the  second  paragraph  of  the 
section,  appears  to  show  that  the  Court  although  it  may  not  inspect  a  docu- 
ment relating  to  matters  of  State  may  yet  take  other  evidence  to  enable  it  to 
determine  on  its  admissibility.(l)  Apparently  upon  the  objection  and  state- 
ments of  the  person  appearing  with  the  document,  the  Court  will  determine 
whether  it  is  or  is  not  a  State  document.  If  the  Court  decides  that  it  is  a  State 
document  then  it  is  for  the  head  of  the  department  alone  to  determine  whether 
evidence  shall  be  given  of  it  or  not.(2) 

It  has  been  said  that  in  the  case  of  State  proceedings  the  Court  cannot 
inspect  them  for  the  purpose  of  seeing  if  they  are  privileged  and  must  take  their 
character  upon  the  word  of  the  public  officer,  who  has  them  in  his  custody.  (S) 
But  by  this,  it  is  conceived  is  meant  that  the  officer  states  those  facts  touching 
the  document  which  in  his  opinion  show  that  it  is  one  coming  within  the  purview 
of  section  123,  and  the  Court,  then  (though  bound  bj  the  officer's  statement 
and  forbidden  to  inspect  the  document)  determines  whether  those  facts  do  or 
do  not  give  the  document  the  character  claimed  for  it.  Otherwise  it  does  not 
appear  that  there  is  any  function  a8.signed  to  the  Court  in  the  matter,  or  that 
there  is  any  reason  why  such  a  document  is  required  to  be  produced  in  Court 
unless  it  be  that  the  officer  may  publicly  and  in  the  presence  of  the  Judge  claim 
privilege  from  production.  The  oath  of  secrecy  which  is  taken  by  income-tax 
officers  docs  not  apply  to  cases  in  which  they  are  summoned  to  give  evidence 
in  a  Court  of  Justice.(4)  Rule  16  of  the  rules  m&de  by  the  Local  Government 
under  s.  38  of  the  Income-tax  (Act  II  of  1886)  does  not  apply  to  the  produc- 
tion of  income-tax  papers  in  a  Court  of  Law  in  a  suit  between  two  paitneTS.(5) 

In  the  imdermentioned  case(6)  the  Magistrate  of  a  district  refused  to  pro- 
duce b  written  report  made  to  him  by  a  Magistrtae  in  charge  of  a  division  of  a 
district  AS  to  the  result  of  an  enquiry  made  by  the  latter  under  the  provisions 
of  section  135  of  the  Criminal  Procedure  Code,  into  the  cause  of  a  sudden  and 
unnatural  death.  When  the  case  came  before  the  High  Court  the  Difltrict 
Magistrate  appeared,  through  Counsel,  with  the  report,  ready  to  produce  it, 
it  the  High  Court  held  it  not  to  be  privileged,  or  to  show  it  to  the  Judges  if  they 
desired  to  see  it  before  making  their  order,  but  submitted,  amongst  other  grounds, 
that  the  report  was  a  communication  privileged  imder  section  124  of  this  Act. 
It  was  held  that  this  report  was  not  a  judicial  proceeding  and  thnt  the  District 
Magistrate  was  justified  in  refusing  to  produce  it. 

163     When  a  party  calls  for  a  document  which  he  has  e^uSneSfof 
given  the  other  party  notice  to  produce,  and  such  document  SSueSft* 

and  produc- 
ed on 
Wrijht,  21  Q.  B.  D.,  S09,  615.     Field,  J.,  aaid  his  Teaaons  for   the  noo-prodootion  of  tlie  doca-  notice, 
that  he  should  conaider  himaelf  entitled  privately  ment  (ao^uming  that  it  is   found  to  be  in  fact  a 
to  examine  the  docament  to  see  whether  the  fear  document  of  State),  and  to  come  and  say  that  he 
of  injury  to  the  public  service  was  the  real   mo-  objects  to  the  production    on  grounds  of  public 
tive  for  the  objection:.  policy.     lb.,  see  e.  123,  ante. 

(I)    Ste    Field,    Ev.,   570;  where   also   other  (3)    Hayne's  Criminal  Law,  86. 
tentative  interpretationa   of  this   section   so  far  (4)    lb.,  citing  Lte  v.  Bimtt,  3  Camp.,  337,  and 
as    it     concerns    State   doonments    are    to    be  stating  that  Scotland,  C.  J.,    in  K.  v.    Tabtku 
found,  which  appew  to  the  authors  to  be  hardly  Khan,  2  Mad.,   Sessions  1863,  compelled  the  pro- 
snpportaUe.  duction  of  income-tax  schedules,  though  the  ob- 
it)   Cunningham,  Ev.,  380 ;  but  there   is  no  jeotion  was  taken  by  the  officer  who  appeared, 
iwoessity  as  has  been  held  in  England  (Kain  v.  (5)    Jadtiram  Dty  v.  BuUomm  Iky,  26  C,  281 
ramr.  37  L.  T.,  K.  S.,  469 ;  doubted  in  Hennesty  (1899). 
V.  Ifr^  21  <t.  B.  D.,  609,  523),  for  him  to  give  (6)  In  re  TroylokhatuUh  Bitmu,  3  C,  742(1878>. 
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is  produced  and  inspected  by  the  party  calling  for  its  produc- 
tion, lie  is  bound  to  give  it  as  evidence  if  the  party  producing 
it  requires  him  to  do  so. 

Prtnoiitle. — See  Note  poet. 

(.  8  ("  OommimU.  ")  as.  65.  66  (^otie*  to  prodnet.) 

Taylor,  Et.,  |  1817 ;  Wharton.  St.,  §  166. 

OOMMBNTABT. 

Dootunents  The  production  of  papers  upon  notice  does  not  make  them  e\ddence  in 

KfiSrnoUeo  *^®  cause,  unless  the  party  calling  for  them  inspects  them,  so  aa  to  become 

'  acquainted  with  their  contents  ;  in  which  case  he  is  obUged  to  use   them  as  his 

evidence,  at  least  if  they   be  in  any  way   material   to   the   issue. (1)     Where  a 

party  to  a  case  calls  for  a  document  from  the  other  party  and  inspects  the  same, 

he  takes  the  risk  of  making  it  evidence  for   both  parties.    It  rests,  however, 

upon  the  party  who  calls  for  and  inspects  a  paper  to  adduce  evidence  of  its 

genuineness    if  that  be  not  admitted.(2)    The  reason  for   this  rule  is  that  it 

would  give  an  unconscionable  advantage  to  a  party  to  enable  him  to   pry  into 

the  afiairs  of  his  adversary,  withoiit  at  the  same  time  subjecting  him  to  the  risk 

of  making  whatever  he  inspects  evidence  for  both  partie8.(3) 

When  A  calls  npon  B  to  produce  a  document  and  B  produces  it,  this  priii^ 
fade  avoids  the  necessity  of  proving  such  document  on  A' a  part  where  it  is  re- 
lied on  by  B  as  part  of  his  title.(4)  Where  notice  has  been  given  to  the  opp<ment 
to  produce  papers  in  his  possession  or  power,  the  regular  time  for  calling  for  their 
production  is  not  until  his  case  has  been  entered  upon  by  the  party  who  requires 
them  ;  till  which  time  the  other  party  may,  in  strictness  refuse  to  produce  them, 
and  no  cross-examination  as  to  their  contents  is  then  allowable.  Still,  it  is 
considered  rigorous  to  insist  upon  this  rule,  and  as  a  due  adherence  to  it  would 
be    productive  of  inconvenience,  the  Judges  are  very  unwiUing  to  enforce  it.{5) 

TTsingaB  164.     When  a  party  ref uBBs  to  pToducc  a  documcnt  which 

dM^Mit."'  be  has  had  notice  to  produce,  he  cannot  afterwards  use  the 
Sfwhi^  document  as  evidence  without  the  consent  of  the  other  party 
^omS!^  or  the  order  of  the  Court. 

lUvstration. 

A  sues  J  on  an  agreement  and  give*  B  notiee  to  produce  it.  At  the  trial  A  eitt  forth* 
document  and  B  refoaes  to  produce  it.  A  gives  secondary  evidence  of  its  contents.  B  seeks 
to  produce  the  document  itself  to  contradict  the  secondary  evidence  given  hy  A,  or  in  order 
to  show  that  the  agreement  is  not  stamped.    He  cannot  do  so. 

(1)    Taylor  Ev.,  §  1817,   and  cases  there  cited.  Bv.,  {  186. 

If  the  party  giving  the  notice  declines  to  use  the  <2)     Mahrnned    v.    Abdul,  5  Bom.  L.   R.,  SM 

papers  when  produced  this,    though    matter  of  (1903). 

obserration,  will  not  make  them  evidence  for  the  (3)    Taylor,  Ev.,  { 1817 :  in    Wharam  v.  foml- 
adverse  party;  Bayer  r.  Kitchen,  \  Esp.,  310  [for  Mffe,    8    Esp.,    286;  Lord    EUeobortHigh    said: 
if  notice  to  produce  invested  the  instrument  called  "You  cannot  aak  for  a  book  of  the  opposite  pscty 
for  with  the  attribute  of  evidence,  testimony  in-  and  be  determined  on  tiie  inspectioa  of  it  nhuthcs 
capable  of  proof  might  be  brought  ioto  a  case  by  you  will  use  it  or  not.     If  yon  eaU  for  it  ysa  oahe 
such  notice :  Wharton,  Ev.,  $  186] ;  though  it  is  it  evidence  for  the  other  side,  if  they  tUak  it  to- 
otherwise,  as  the  section  says,   if  the  papers  are  oae  it." 
inspected  by  the  party  calling  for  them,  tee  Nor-  (4)    Wharton,  Ev.,  {  IM. 
ton,  Ev.,  262.    A  person  is  not    obliged  to  pot  (6)    Taylor,  B».,  {  mi). 
in  evidence  the  papers  called  for  by  him;  Wharton, 
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Principle. — See  Note,  post, 

a.  3  ( "  Doeamtnt. ")  produetd.) 

a.  88  (Pruumption  a*  to  doeumtntt  not  as.  66i  66  (iVotio*  to  prodtme.) 

Taylor.  Bv.,  8 1818 :  Wharton,  Et.,  g  157. 

OOMHBNTABT. 

A  party  is  not  permitted  aftei  declining  to  produce  a  paper,  to  put  it  in  Soenments 
e-vidence  after  it  has  been  proved  by   his  opponent  by  parol.    Shoiild  he  be  SuMdafter 
allowed  to  do  so,  he  would  be  able  to  hold  back  the  paper,  until  he  saw  whether  notice. 
its.  parol  rendering  would  be  favourable  or  unfavourable  to  him  and  thus  to 
obtain  an  unjust  advantage  over  his  opponent.    The  same  rule  is  applied  when 
the  party  caUing  for  the  paper  has  proved  a  copy,  in  which  case  the  holder  of  the 
paper  cannot  produce  it  and  object  to  the  reading  of  it  without  proof  by  sn 
attesting  witness.    Nor  can  he  after  refusing  to  produce  put  the  paper  into  the 
hands  of  his  opponent's  witnesses  for  cross-examination  or  produce  and  prove 
it  as  part  of  his  own  ca8e.(l)  He  is  in  effect  bound  by  any  legal  and  tatisfactory 
evidence  produced  on  the  other  i>ide.(2) 

It  has  been  declared  as  the  rule  that  the  mere  non-production  of  documents 
on  notice  has  no  other  legal  efEect  than  to  allow  secondary  evidence,  but  the 
weight  of  authority  sustains  the  view  that  there  may  also  be  a  presumption, 
that  the  evidence  Avithheld  would  have  operated  imfavourably  to  the  party 
.  refusing  to  produce  it.(3)  There  is  a  presumption  further  that  a  document  called 
for  and  not  produced  after  notice  was  attested,  stamped  and  executed  in  the 
manner  required  by  law.(4) 

165-     The  Judge  may,  in  order  to  discover  or  to  obtain  £5*g\o 
proper  proof  of  relevant  facts,  ask  any  question  he  pleases,  gj^^^ 
in   any  form,  at  any  time,  of  any  witness,  or  of  the  parties  S^JJJfJ^ 
about  any  fact  relevant  or   irrelevant;  and  may  order  the 
production  of  any  document  or  thing:  and  neither  the  parties 
nor  their  agents  shall  be  entitled  to  make  any  objection  to 
any  such  question  or  order,  nor,  without  the  leave  of  the 
Court,  to  cross-examine  any  witness  upon  any  answer  given 
in  reply  to  any  such  question : 

Provided  that  the  judgment  must  be  based  upon  facts 
declared  by  this  Act  to  be  relevant,  and  duly  proved: 

Provided  also  that  this  section  shall  not  authorize  any 
Judge  to  compel  any  witness  to  answer  any  question,  or  to 
produce  any  document  which  such  witness  would  be  entitled 
to  refuse  to  answer  or  produce  under  sections  121  to  131, 
both  inclusive,  if  the  question  were  asked  or  the  document 
were  called  for  by  the  adverse  party;  nor  shall  the  Judge 
ask  any  question  which  it  would  be  improper  for  any  other 

(1)    Wharton,  Er.,  {  1S7 ;  Taylor,  Ev.,  §  1818;  preralepce  of  a  airoflar  rule  when  a  party  deter- 

Borr  Jonea,  Er.,  0  117,  223.  niinea  upon  keeping  back  a  chattel ;  aee  LtwU  t. 

(t)    Norton,  Ev.,  282 ;  where  it  i«  alao  stated  UarHty,  7  C.  *  P.,  406 ;  or  refoaing  to    give  ia- 

tkat  the  doonment  cannot  be  uaed  to  refresh  the  apeotioo,  aee  CiT.  Pr.  Code,  a.  131. 

BCMcry  of  a  witaeat ;  citing  Till  y.  Ainntorik,  (S)    Burr.  Jooea,  Ev.,  {  17. 

Brtetol.    1847  :  WiMe,  C.   J.,   U88.     A«  to  the  (4)    S.  88,  ante. 
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person  to  ask  under  section  148  or  149 ;  nor  shall  he  dispense 
with  primary  evidence  of  any  document,  except  in  the  cases 
hereinbefore  excepted. 

Prinoipte.— "  This  section  is  intended  to  ann  the  Judge  with  the  most 
extensive  power  possible  for  the  purpose  of  getting  at  the  truth.  The  effect  of 
this  section  is  that  in  order  to  get  to  the  bottom  of  the  matter  before  it,  the 
Court  will  be  able  to  look  at  and  enquire  into  every  fact  whatever  ;  "(1)  and 
thus  possibly  acquire  valuable  indicative  evidence  ( v.  post )  which  may  lead  to 
other  evidence  strictly  relevant  and  admissible.  The  Court  is  not,  however, 
permitted  to  found  it«  judgment  on  an.v  but  relevant  statements,  because 
such  a  permission  would  lead  to  reliance  on  second-hand  reports,  would 
waste  time,  and  open  a  wide  door  for  fraud.(2)    See  further  Notes,  post. 

a.  3{"Stl*t>ant.")  a.Si'-fiaet.") 

8.  60.  Prov.  2  {ProdveiUm  of  ehaittl.)  a.  3  ("  Court.") 

88.  138' 145— 154  (Oo*>-*n<»>inaMon.)  a.  3  {"  Provtd.") 

a.  3  ("  Doeument.")  as.  121—131  {Prit>atg$.) 

•e.  118. 148  {<iut$lumi  to  ertdU.)  a*.  61—66  {Primary  midtnet.) 

Stepb.  Introd..  161—163.  73  ;  Best,  Ev.,  §§  86,  93 ;  Wharton,  Et.,  S  281 ;  Taylor.  Et.,  B 
Urr,  23-27 ;  Roeooe,  Cr.  St.,  12Ui  Ed.,  120 ;  Norton,  Ev.,  323,  3(2, 65 ;  Harkby,  Br.,  lU,  11& 

OOMMBNTABT. 

The  Judge  may  question  the  witness  either  m  the  mannner  and  with  the 
S^S*""  object  followed  by  the  parties,  or  he  may  avail  himself  of  the  more  extended 
*'"*«•  power  of  interrogation  which  is  given  to  him  under  the  terms  of  this  section. 

It  has  been  u  matter  of  juristic  ' '  dispute  whether  a  Judge  can,  on  his  owd 
motion,  put  to  the  witness  questions  independently  of  Counsel,  so  as  to 
bring  out  points  Counsel  designedly  or  imdesignedly  overlook.  On  one  side  it 
has  been  urged  in  conformity  with  the  scholastic  view,  that  the  Judge  is  confin- 
ed to  the  proof  adduced  by  the  parties.  On  the  other  side,  it  is  insisted  that 
it  is  absurd  for  a  Judge  with  a  witness  before  him  not  to  do  what  he  can  to  elicit 
the  truth.  So  far  as  concerns  the  abstract  principle,  writers  on  the  English  Com- 
mon Law  repeatedly  affirm  the  scholastic  view  that  the  Judge  most  form  hit 
judgment  exclusively  on  the  proof  brought  forward  by  the  parties.  So  far  as 
concerns  the  practice.  Judges  both  in  England  and  in  the  United  States,  do  not 
hesitate  to  interrogate  a  witness  at  their  own  dibcretion  eliciting  any  facts  they 
deem  important  to  the  case."(3)  Again,  "  the  Judge  has  a  certain  latitude 
allowed  him  with  respect  to  the  rules  of  forensic  proof.  He  may  ask  any  ques- 
tions in  any  form  and  at  any  stage  of  the  cause,  and  to  a  certain  extent  even 
allow  parties  or  their  advocates  to  do  so.  This,  however,  does  not  mean  that 
he  can  receive  illegal  evidence  at  pleasure ;  for,  if  such  be  left  to  the  jury,  a 
new  trial  may  be  granted,  even  though  the  evidence  were  extracted  by  quas- 
tions  put  from  the  bench,  but  it  is  a  power  necessary  to  prevent  justice  being 
defeated  by  technicality,  to  secure  iniicative  evidence,  and  in  criminal  cases  to 
assist  in  fixing  the  amount  of  punishment.  And  it  should  be  exercised  wiA 
due  discretion.  "(4)    It    is   this    latter   object  (the  securing  of   indicative 


<ta««tlon 


(1)  Stepb.  Introd.,  162;  and  ter    Best,  Et.,  ume  mlea  iu  to  leadng  qoMtiou,  etc.     IlieCoart 
{{  86,  93.  may  pot  what  qneation*  it  pleaaea   and  in  vkat 

(2)  Steph.  Introd.,  162,  163.  form  it  pleasea  :  and  moat  onfolly  so  wime  tha 
(S)    Wharton,  Er.,  {  281.     8te    Taylor,  Br.,  ezaminati<»  haa  not  been  aoientifically  or  akiUidly 

i  1477;  Boaooe,  Cr.  Er.,  12tb  Ed.,  120;  R.  t.  conducted."     Morton,  St.,   323.     Aa  to  the  i»- 

SenmaiU,  B.  A  R.,  136 ;  Coulton  t.  Diaborough,  call    and     examination    of    witocaaes    by    tfca 

2  Q.  B.  D.,  (1894),  316.     '  The  Court  alwayi  may  Court;     *ee  a.  193,  Cir.  Pr.  Code  :  a.  MO^  &.  Pd 

and  often  doea  examine  a  witneaa  at  the  cloae  of  Code, 

his  azaminatioo.    The  Court  is  not  bound  by  the  (4)    Beat  Er.,  f  86. 
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evidence)  which  is  the  main  ground  for  the  enactment  of  this  section.  "  It  may 
be  objected,  and  indeed,  Bentham's  Treatise  on  Judicial  Evidence  is  founded  on 
the  notion,  that  by  exclusionary  rules  like  the  above  [i.e.,  mies  of  evidence] 
much  valuable  evidence  is  wholly  sacrificed.  Were  such  even  the  fact,  the  evil 
would  be  far  outweighed  by  the  reasons  already  assigned  for  imposing  a  limit 
to  the  discretion  of  tribunals  in  declaring  matters  proved  or  disproved.  Bat 
when  the  matter  comes  to  be  carefully  examined  it  will  be  found  that  the 
evidence  in  question  need  seldom  be  lost  to  justice  ;  for  however  dangerous 
and  unRatisfactory  it  would  be  as  the  basis  of  final  adjudication,  it  is  often 
highly  valuable  as  indicative  evidence  ;  (1)  that  is  evidence  not  in  itself  receiv- 
nble  but  which  is  '  indiratiix '  of  better.  Take  the  case  of  derivative  evidence  ; 
a  witness  o£Eerti  to  relate  something  told  him  by  A  :  this  would  be  stopped  by 
the  Court;  but  he  has  indicated  a  genuine  source  of  testimony,  A,  who  maybe 
called  or  sent  for.  So  a  confession  of  guilt  which  has  been  made  under 
promise  of  fuvovu:  or  threat  of  punishment  is  inadmissible  by  law  ;  yet  any 
facts  discovered  in  consequence  of  that  confession, — such,  for  instance,  as  the 
finding  of  stolen  property — are  good  legal  evidence.  Again,  no  one  would 
think  of  treating  an  anonymous  letter  as  legal  evidence  against  a  party  not 
suspected  of  being  its  author,  yet  the  suggestions  contained  in  such  letters 
have  occasionally  led  to  disclosures  of  importance.  In  tracing  the  perpetra- 
tors of  crimes,  also  conjectural  evidence  is  often  of  the  utmost  importance,  and 
leads  to  proofs  of  the  most  satisfactory  Mnd,  sometimes  even  amoimting 
to  demonstration.  It  is  chiefly,  however,  on  inquisitorial  proceedings — 
such  as  coroner's  inquests,  inquiries  by  Justices  of  the  Peace  before  whom 
persons  are  charged  with  offences  and  the  like — ^that  the  use  of  '  indi- 
cative evidence'  is  most  apparent,  though  even  these  tribunals  cannot  act 
on  it.(2) 

This  therefore  "  is  a  most  important  section.  Its  provisions,  though  they 
may  be  in  some  respects  not  in  accordance  with  English  ideas,  are  wholly  suited 
to  the  state  of  things  which  exists  in  India  out  of  the  P^e8idency-to^vn8.  "(3) 
In  his  introduction  to  the  Evidence  Act,(4)  Sir  J.  F.  Stephen  remarks : — 
"  Where  a  man  has  to  inquire  into  facts  of  which  he  receives  in  the  first  instance 
very  confused  accounts,  it  may  and  often  will  be  extremely  important  for  him 
to  trace  the  most  cursory  and  apparently  fiitile  report,  and  facts  relevant  in 
the  high;^t  degree  to  facts  in  issue  may  often  be  discovered  in  this  manner. 
A  policeman  or  a  lawyer  engaged  in  getting  up  a  case  criminal  or  civil,  would 
neglect  his  duty  altogether,  if  he  shuts  his  ears  to  everything  which  was  not 
relevant  within  the  meaning  of  the  Evidence  Act.  A  Judge  or  Magistrat*  in 
India  frequently  has  to  perform  duties  which  in  England  would  be  performed 
by  poUce-oflScers  or  attorneys.  He  has  to  sift  out  the  truth  for  himself  as  well 
as  he  can,  and  with  little  assistance  of  a  professional  kind.  Section  165  is  intend- 
ed to  arm  the  Judge  with  the  most  extensive  power  possible  for  the  purpose 
of  getting  at  the  truth.  The  effect  of  this  section  is  that,  in  order  to  get  to 
the  bottom  of  the  matter  before  it,  the  Court  will  be  able  to  look  at  and  inquire 
into  every  fact  whatever. ' ' 


(1)  In  one  place  Bentluun  also  callfi  it  "Evi-  this  section  give*  him,  referring  to  Civ.  Pr.  Code, 
dence  of  Bvidenee,"  3  Jad.  Ev.,  664.  a.  171  [Court  may  of  ite  own  accord   aommon  aa 

(2)  Beat,  Ev.,  {  93.  witneaaes  rtrangera  to  aait  and  are  a.  120,  9>.,  by 
1 3)     Field,  Ev.,  666 ;  In  Norton,  Ev.,  342,  it  which  the  Court  may  direct  any  party  to  a  auit  to 

i»  said  of  thia  section  that  it    "merely  embodies  appear  in  person  for  examination,  and  a.  193  by 

the  existing  law  aa  to  the  power  of  the  Judge   to  which  the  Court  may  recall  and  examine  a  witness] 

put  qaestiona."     Sir  William  Markby  also  in  his  and  Cr.  Pr.  Code,  a.  640  [power  to  summon  «H- 

editionof  the  Act  (p.  116)  is  of  opinion  that  on  the  nese  and  examine].    Aa  to  the  examination  of 

eonstmction  of  the  section  given  in  the  text  (v.  acouaed  persons,  see  Qya  Singh  v.  JUohamed  8oU- 

foti)  every  Magistrate  in  India  possesses  already  nan,  6  C.  W.  N.,  864  (IflOl). 
alltho  powen  of  seeking  alter   evklence  which  (4)     Pp.  161,  162. 
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And  in  the  Select  Committee  the  fiamer  of  the  Act  observed  as  follows  :— 
"  That  part  of  the  law  of  evidence  which  relates  to  the  numner  in  which  witness- 
es are  to  be  examined  assumes  the  existence  of  a  well-educated  bar,  co-opeist- 
ing  with  the  Judge  and  relieving  him  practically  of  every  other  duty  than 
that  of  deciding  questions  which  may  arise  between  them.  I  need  hardly 
say  that  this  state  of  things  does  not  exist  in  India,  and  that  it  would  be  a  great 
mistake  to  legislate,  as  if  it  did.  In  a  greikt  number  of  cases — probably  the 
vast  numerical  majority — the  Judge  has  to  amduet  the  wkoie  trial  itself.  In  all 
cases  he  has  to  represent  the  interests  of  the  public  much  more  distinctly  than 
he  does  in  England.  In  many  cases  he  has  to  get  at  the  truth,  or  as  near  to  it 
as  he  can  by  the  aid  of  collateral  inquiries,  which  may  incident-ally  tend  to 
something  relevant ;  and  it  is  most  unhkely  that  he  shoidd  ever  wish  to  posh  an 
inquiry  needlessly,  or  to  go  into  matters  not  really  connected  with  it.  We 
have  accordingly  thought  it  right  to  arm  Judges  with  a  general  power  to  ask 
any  questions,  upon  any  facts,  of  any  witnesses,  at  any  stage  of  the  proceed- 
ings, irrespectively  of  the  rules  of  evidence  binding  on  the  parties  and  their 
agents,  and  we  have  inserted  in  the  Bill  a  distinct  declaration  that  it  is  the 
duty  of  the  Judge,  especially  in  criminal  cases,  not  merely  to  listen  to  the 
evidence  put  before  him  but  to  inquire  to  the  utmost  into  the  truth  of  the 
matter.(l)  We  do  not  think  that  the  English  theories,  that  the  public  have 
no  interest  in  arriving  at  the  truth,  and  that  even  criminal  proceedings  ought 
to  be  regarded  mainly  in  the  light  of  private  questions  between  i^he  prosecutor 
and  the  prisoner,  are  at  aU  suited  to  India,  if  indeed  they  are  the  result  of 
anything  better  than  carelessness  and  apathy  in  En(^nd.  ' 

Under  this  section,  which  applies  to  both  criminal  and  civil  proceedings,  the 
Judge  may  ask  any  question  in  any  form :  as  for  instance  a  leading  question  ;(2) 
and  he  has  equal  liberty  with  regard  to  the  substance  of  his  question  which  may 
be  about  any  fact  relevant  or  irrelevant.  But  it  is  to  be  noted  that  the  section 
only  empowers  the  Judge  to  ask  irregular  questions  "  in  order  to  discover  or 
obtain  proper  proof  of  rdevant  facts, ' '  that  is  in  order  to  discover  or  obtain 
regularly  admissible  evidence.(3)  He  may  not  introduce  into  the  case  any 
irregular  evidence  he  pleases.  This  is  indicated  by  the  first  Proviso  which  requires 
that  the  judgment  be  based  upon  facts  declared  by  the  Act  to  be  relevant  and 
duly  proved.  So  in  a  trial  for  murder,  where  the  weapon  had  not  been  found, 
a  witness  might  state  in  answer  to  the  Judge  that  he  had  heard  that  the  accused 
had  secreted  it  in  a  certain  ditch.  This  statement  being  hearsay  would  be  in- 
admissible as  evidence  in  the  case  itself,  but  the  Judge  by  means  of  it  might  be 
able  to  direct  an  inquiry  which  would  lead  to  the  weapon  being  found.(4)  If 
also  a  Judge  should  doubt  as  to  the  relevancy  of  a  fact  suggested,  he  can,  if  he 
thinks  it  will  lead  to  anything,  ask  about  it  himself  under  this  section.  (5)  There 
is  accordingly  no  relaxation  of  the  rules  previously  laid  down  as  to  relevancy. 
The  section  merely  authorises  question  the  object  of  which  is  to  ascertain 
whether  the  case  is  or  is  not  [or  may  be]  proved  in  acordance  with  thrae  rttles.(6) 

(1)  The  bQl  wss  subsequently  somevhat  mo-  should  not  a  Judge  who  was  meralj  hunting  up 
dified  in  (his  respeot.  evidence  look  at  a  copy  in  order  to  see  whethr  it 

(2)  Norton,  Ey.,  323.  was  worth  while  to  endeavoar  to  prtKuie  the  ori- 

(3)  See  R.   t.  Lakthmau,    10  B.,   180  (1886).  ginal.       It  may  further  be  observed  that  if  that 

(4)  Markby,  Ev.,  114,  llfi ;  where  it  is  point-  olauae  on  the  other  hand  refen  to  the  evideDm 
ed  out  that  the  construction  of  this  section  is  not  to  be  accepted  in  the  case  itself,  it  appears  to  be 
free  from  dilBcnlty.  That  the  true  construction  mere  surplusage  as  the  first  proviso  has  already 
k  that  given  in  the  text  appears  to  the  authors  declared  that  the  facts  most  be  "duly  proved," 
to  be  indicated  by  the  words  of  the  first  ProvtM.  i,e.,  where  the  fact  is  contained  in  a  doenmeat 
"But  then,"  as  Sir  William  Harkby  says,  "it  is  primary  evidence  <d  that  document  most  asa 
not  easy  to  see  why  the  last  clause  of  the  second  general  rule  be  given. 

Protuo  was  hiserted.    This  clause  would  be  quite  (6)    Steph.  Introd.,  73. 

intelligible  if  the  section  were  intended  as  a  gene.  (6)    Cunningham,  Ev.,  381. 

»l  relaxation  of  the  rules  of  evidenoe,  but  why 
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It  has,  however,  been  held  that  it  is  not  the  province  of  the  Court  to  exa- 
mine the  witnesses,  unless  the  pleaders  on  either  side  have  omitted  to  put  some 
material  question  or  questions  ;  and  the  Court  should,  as  a  general  rule,  leave 
the  witnesses  to  the  pleaders  to  be  dealt  with  as  laid  down  in  section  138  of  this 
Act.  In  the  case,  now  cited,  at  a  trial  before  Sessions  Court,(l)  the  Judge,  on  the 
«xamination-in-chief  of  the  witnesses  for  the  prosecution  being  finished,  ques- 
tioned the  witnesses  at  considerable  length  upon  the  points  to  whii:h  he  must 
have  known  that  the  cross-examination  would  certainly  and  properly  be 
directed  :  a  course  which  it  was  observed  must  have  rendered  the  greater  part 
of  the  cross-examination  ineffective. 

The  Judge  is  also  empowered  to  order  the  production  of  any  document  order  for 
or  thing,  but  this  is  subject  to  the  condition  in  the  second  proviso  that  the  Judge  production, 
is  not  hereby  authorized  to  compel  the  production  of  any  document  which  the 
witness  would  be  entitled  to  refuse  to  produce   under  sections  121 — 131,  ante, 
if  the  document  were  called  for  by  the  adverse  party.    As  to  the  production  of 
chattels,  see  also  the  second  proviso  of  section  60,  ante. 

The  parties  have  no  power  of  cross-examination  without  the  leave  of  the  Oroaa-exa- 
CJourt  upon  any  answer  given  by  the  witness  in  reply  to  any  question  of  the  "»'"**•••>• 
Judge  put  under  this  section,  and  it  makes  no  difference  whether  the  cross- 
examination  be  directed  to  the  witness's  statement  of  fact  or  to  circumstances 
touching  bis  credibility.  The  principle  that  parties  cannot,  without  the  leave 
of  Court,  cross-examine  a  witness  whom,  the  parties  having  already  examined 
or  declined  to  examine,  the  Court  itself  has  examined,  applies  equally  whether 
it  is  intended  to  direct  the  cross-examination  to  the  witness's  statements  of 
fact,  or  to  circumstances  touching  his  crediblity,  for  any  guestions  meant  to 
impair  his  credit  tends  (or  is  designed)  to  get  rid  of  the  effect  of  each  and 
every  answer  just  as  much  as  one  that  may  bring  out  an  inconsistency  or 
contradiction.(2) 

But  the  case  dealt  with  by  the  section  must  be  distinguished  from  that  witness 
where  the  witness  is  called  by  the  Court.  When  a  party  to  the  suit  or  a  witness  cte^J?  ^^ 
is  summoned  by  the  Court  such  witness  is  liable  to  be  cross-examined  by  the 
parties.  The  provisions  of  this  section  only  forbid  the  cross-examination 
without  the  leave  of  the  Court  of  any  witness  upon  any  answer  given  in  reply  to 
a  question  asked  by  the  Judge.  They  apply  rather  to  particular  questions  put 
to  a  witness,  already  before  the  Court,  than  to  the  whole  examination  of  a  witness 
called  by  the  Court.  (3)  His  examination  is  not  to  be  confined  to  such  questions 
as  the  Court  sees  fit  to  put  to  him,  but  his  knowledge  as  to  the  facts  he  states 
may  be  tested,  as  in  the  case  of  any  other  witness,  by  guestions  put  by  the 
partie8.(4)  There  is  nothing  in  this  section  which  debars  or  disqualifies  a  party 
to  a  proceeding  from  cross-examining  any  witness  called  by  the  Court.  All 
that  the  section  says  is  that  a  party  to  a  proceeding  shall  not  be  allowed  to  cross- 

(1)    Xoor  But   y.  R.,  6  C,    279  (1880);  a.  c.  be  given  to  either  of  the  portjes  agninet  whom  the 

7  C.  L.  R.,  38S.  evidence  should  prove   adverse ;  CouUon  v.  DU- 

12)    R.  T.  BaUmram  Mutuudji,  11  Bom.  H.  C.  AorouyA,  2  Q.  B  D.,  (1804),  3\«.     It  has  been  also 

R..  166  (1874).  held  that  «here  after  the  examination  of  witneoses 

(8)    Field,  Ev.,  667,   citng    7'ariai   OAoran   v.  to  facta  on  behalf  of  a  prisoner  the  Judge  (there 

SandaSundvi.Z'B.  L.  R.,  A.  C,  UR,  158  (1869);  being  no  Counsel  for  the  prosecution  )  calls   back 

tt.  T  OriA  Chtmdtr,  6  C,   414    (1879);  and    see  and  examines  a  witness  for  the  prosecution,  the 

0opai  Latt    T.  Manick  LtU,    24    C,  288  (1897),  prisoner's  Counsel   has  a  right  to  croes-exainine 

in  which  both    the  abovementioned    cases   were  him  again  if  he  thinks  it  material ;  R.  r.   Watton, 

foUowed.     In  England  it  has  been   held   that  at  6  C.  &  P.,  663. 

the   tiial    of   an  action  the  Judge  has   power  to  (4)    Tarini  Charan  v.  Saroda  Srmdari,  3  B.  L. 

call  and  examine  a  witness  who  has  not  been  call-  R..  A.  C,  146,  168  (1869) :  for  the  English  rule 

ed  br  either  of  the  parties,  and  when  he  does  so,  see  rouhoH  v.  Ditborovgh,  2  Q.  B.  O.  (1894),  3I6> 

neither  part;  has  a  right  to    cross-examine  the  mpra. 
witness  without  the  Judge's  leave  which  should 
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examine  a  witness  upon  an  answer  given  by  him  to  a  question  put  bj  the  Court 
without  the  permission  of  such  Court.f  1)  Where  a  witness  had  been  summoned, 
but  was  not  called,  by  the  defence  and  was  thereupon  called  by  the  Court, 
it  was  held  that  the  witness  was  not  a  witness  for  the  defence  and  that  the 
accused  should  have  been  given  an  opportunity  to  cross-examine  him.(2) 
Proviso  (!)•  The  proviso  declares  that  the  judgment  must  be  based  upon  facts  declared 

by  this  Act  to  be  relevant  (v.  ante,  ss.  5 — 55)  and  duly  proved  (v  ante,  se.  56 
— 100.)  This  proAriso  as  already  observed  (ante  p.  792)  indicates  the  con- 
struction which  should  be  placed  on  the  first  portion  of  the  section.  The  answer 
to  an  irrelevant  question  may  lead  to  the  discovery  of  important  relevant 
matter  which  may  be  the  basis  of  a  decree,  though  an  answer  to  an  irrelevant 
question  could  not  be  so.  The  Judge  will  not  be  permitted  to  found  bis  judg- 
ment upon  the  class  of  statements  to  which  he  may  resort  as  indicative  evidence 
for  the  reason  that  it  would  tempt  Judges  to  be  saitisfied  with  second-hand 
reports,  would  open  a  wide  door  to  fraud,  and  would  waste  an  incalculable  amount 
of  time. "  (3)  It  may  also  be  added  that  it  would  modify,  if  not  entirely  do  away 
with,  the  admitted  and  declared  rules  of  evidence  to  a  very  considerable  extent.(4) 
And  it  is  of  course  intolerable  that  the  Court  should  decide  rights  upon  sus- 
picions unsupported  by  testimony.(5)  In  a  trial  held  by  a  Sessions  Judge  he  is 
exactly  in  the  same  position  as  the  jury  in  dealing  with  the  evidence  properly 
given  before  him,  and  he  is  bound  to  confine  his  attention  solely  to  such 
evidence.(6)  It  is  improper  for  a  Court  to  receive  any  information  of  any  kind 
in  reference  to  a  case,  whether  it  be  relevant  or  not,  other  than  such  as  comes 
before  it  in  the  way  which  the  law  recognises  in  the  form  of  legal  evidence.(7) 
The  functions  of  a  Judge  with  regard  to  evidence  have  been  declared(8)  to 
be  of  a  three-fold  nature  : — (a)  to  exclude  everything  that  is  not  legitimately 
evidence,(9)  and  then  when  judgment  is  to  be  given(I')  to  ascertain  clearly  what 
the  evidence  is  which  he  has  before  him  ;.and  (c)  to  estimate  correctly  the  proba- 
tive force  of  that  evidence.(lO) 

However,  even  if  the  evidence  on  the  record  is  in  itself  in8ufficient,the  Judge 
may  properly  decide  the  case  upon  the  evidence  such  as  it  is,  if  the  defendant 
has  waived  his  objection  to  its  insufficiency  and  consented  to  its  being  taken  as 
suffioient.(ll) 


( 1)  Qofol  Latt  T.  Monick  Loll,  24  C,  288  that  an  erroneouB  omission  to  object  to  eridene* 
(1897).  does  not   make   it   adminiUe.     "rndw  the  oU 

(2)  Uohendra  Na(h  v.  R.,  29  C,  387  (1902).  lav,  and  almort  aa  it  were  from  the  neceaaitir  o( 

(3)  Bteph.  Introd.,  162,  163.  the  tiling,  it  waa  indicated  on  more  than  one  occa- 

(4)  If  iuadmiaaible  evidence  haa  been  received  aion  [Me  Circular  No.  31  (CivO  aide),  13th  October 
(whether  with  or  without  objection)  it  ia  the  doty  1863]  that  the  Court*  had  an  active  doty  to  per- 
of  the  Judge  to  reject  it  when  giving  judgment :  form  in  respect  of  the  admi»ion  and  rejection  cf 
and  if  he  haa  not  done  bo,  it  will  be  rejected  on  evidence,  and  this  whdly  irrespective  of  olqee- 
appeal,  aa  it  is  the  duty  of  Courts  to  arrive  at  their  tions  emanating  or  rather  failing  to  emanate 
decisions  upon  legal  evidence  only;  Jacher  v.  from  the  partiea  or  their  pleader*."  Field,  Bv., 
/.  f.  Co.,  5  Times  L.  R.,  13.  668 :  where  it  is  also  obeervod  that  when  the  mao- 

'    (S)    Sm.  Mohun  v.  Saral  Chand.iC.  W.  N.,  27.  ner  in  which  caaee  are  prepared  for  trial  in  the 

(b)    R.  V.  Jadab  Dot,  4  C.  W.  N.,  129  (1899).  majority  of  Courta  of  original  juriadictioo  in  the 

(7)  Mahalal  v.  Sanlda,  6  Bom.  L.  R.,  789  mofussil  is  considered,  and  when  it  is  reflected 
( 1904).  that  many  of  the  practitioner*  in  the  lower  Courts 

(8)  Norton,  Ev.,  65  ;  Me  Taylor,  Ev.,  H  23—  have  little  idea  of  what  is  or  what  is  not  relevant, 
27.  As  to  the  duty  of  a  Sessions  Judge  in  crimi-  it  will  be  apparent  that  if  the  Courts  be  themselvea 
nal  cases,  see  Or.  Pr.  Code,  s.  298.  passive,  the  utility  of  the  Code  of  evidence  will 

(9)  As  is  laid  down  in  criminal  trials  by  s.  298  seriously  be  impaired. 

of  the  Or.  Pr.  Code.     As  to  the  existence  of  a  (10)    v.  ante,  pp.  353— .T89,  366— 309,  and  cases 

similar  duty  in  ci\il  oases,  v.  aiUe,  pp.  30,  31  and  there  cited. 

rises  there  cited  ;  as  to  want  of  objection  to  ad-  (U)    SKutnl  Ptrthad  v.  Jummejog  MiJUtt,  I* 

missibility,  me  the  case  of  Miller  v.  Madho  Dat,  yf_  R.,  244,  246 

23  1.  A.,  106 ;  a.  c,  19  A.,  76  ;  where  it  was  held 
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[8.   166.]  QXJESTIONS  BY  JURY  OR  ASSKS80RS.  795 

This  provsio  sub jects  the  Judge  in  the  exercise  of  the  powers  hereby  given  pro,iao(2i. 
to  the  provisions  contained  in  sections  121 — 131,  148  and  149,  ante.  Thus  a 
Judge  can  no  more  compel  a  witness  to  disclose  a  confidential  professional  com- 
munication,(I)  or  question  him  to  his  credit  without  reasonable  ground8,{2)  or 
compel  a  third  party  to  produce  his  title-deeds(3)  than  the  parties  or  their 
agents  can  do.  Of  course  it  is  the  duty  of  the  Judge  to  otherwise  properly 
question  and  not  to  coerce  the  witness  in  any  manner.  So  where  in  cross- 
examination  before  the  Court  of  Session,  a  witness  stated  that,  when  she  was 
before  the  committing  Magistrate  that  officer  addressing  her,  said  ' '  Recollect, 
or  I  will  send  you  into  custody,"  it  was  held  that  if  the  statements  were  correct, 
the  conduct  of  that  officer  was  not  only  most  improper,  but  absolutely  illegal, 
and  that  a  repetition  of  it  would  involve  very  serious  consequence8.f4) 

Under  this  section  a  Judge  has  the  power  of  asking  irrelevant  questions  of 
a  witness,  if  he  does  so  in  order  to  obtain  proof  of  relevant  facts  ;  but,  if  he  asks 
questions  with  a  view  to  criminal  proceedings  being  taken  against  the  witness, 
the  witness  is  not  bound  to  answer  them,  and  cannot  be  punished  for  not 
answering  them  under  section  179  of  the  Penal  Code.(5) 

As  to  the  meaning  of  the  last  clause  of  the  section  prohibiting  the  Judge 
from  dispensing  with  primary  evidence  of  documents  except  in  the  cases  herein- 
before excepted,  see  ante,  p.  792  note  (4). 


166.  In  cases  tried  by  jury  or  with  assessors,  the  jury 
or  assessors  may  put  any  questions  to  the  witnesses,  through 
or  by  leave  of  the  Judge,  which  the  Judge  himself  might 
put  and  which  he  considers  proper. 


Power  of 
Jury  or 
assasBors  to 
put  qaes- 


OOUMBNTABT. 

Further,  whenever  the  Court  thinks  that  the  jury  or  assessors  should  view  Qaestions 
the  place  in  which  the  offence  charged  is  alleged  to  have  been  committed,  „  ^J^j^ssora 
or  any  other  place  in  which  any  other  transaction  material  to  the  trial  is  alleged 
to  have  occurred,  the  Court  will  make  an  order  to  that  effect.  (6)  If  a  Juror  or 
assessor  is  personally  acquainted  with  any  relevant  fact,  it  is  his  duty  to  in- 
form the  Judge  that  such  is  the  case,  whereupon  he  may  be  sworn,  examined, 
cross-examined  and  re-examined  in  the  same  way  as  any  other  witness. (7) 


(I) 

T. 

anU,  88.  126—129. 

(2) 

V. 

anlt,  a.  149. 

(S) 

V. 

ante,  a.  130. 

(4) 

K. 

V.  Ithri  8inth,  8   A., 

672. 

676,   877 

<1886.) 

(«) 

K. 

V.  Hari  Lakthman,  10  B. 

.  186  (1886). 

(6)  IV  Pr.  Code,  b.  293,  ««  Taylor,  Ev.,  gg 
.154—558:  Wharton,  Et.,  {f  345—347;  as  to 
viev  of  the  locality  by  a  Magiatrate  «ee  ia  the  mat* 
ter  of  petition  of  Lalji,  19  A.,  302  (1897). 

(7)  lb.,  294 :  v.  anU,  «.  1 18. 
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CHAPTER  ZI. 

On  Improper  Admission  and  Kejection  of  Evidekcb. 

In  his  IiitToductioii(l)  to  this  Act  Sir  James  Fitzjames  Stephen  observes 
with  reference  to  the  sections  concerning  relevancy  that  ' '  important  as  these 
sections  are  for  purposes  of  study,  and  in  order  to  make  the  whole  body  of  law 
to  which  they  belong  easily  intelligible  to  students  and  practitioners  not 
trained  in  English  Courts,  they  are  not  likely  to  give  rise  to  litigation  or  to  nice 
distinctions.  The  reason  is  that  section  167  of  the  Evidence  Act  which  was 
formerly  section  57  of  Act  II  of  1855  renders  it  practically  a  matter  of  little 
importance  whether  evidence  of  a  particular  fact  is  admitted  or  not.  The  ex- 
treme intricacy  and  minuteness  of  the  law  of  England  on  the  subject  is  princi- 
pally due  to  the  fact  that  the  improper  admission  or  rejection  of  a  single  ques- 
tion and  answer  would  give  a  right  to  a  new  trial  in  a  civil  case,  and  would 
upon  a  criminal  trial  be  sufficient  ground  for  the  quashing  of  a  conviction  before 
the  Court  for  Crown  Cases  reserved.  The  improper  admission  or  rejection  of 
evidence  in  India  has  no  effect  at  all,  unless  the  Court  thinks  that  the  evi- 
dence improperly  dealt  with  either  turned  or  ought  to  have  turned  the  scale. 
A  Judge,  moreover,  if  he  doubts  as  to  the  relevancy  of  a  fact  suggested  can,  if 
he  thinks  it  will  lead  to  anything  relevant,  ask  about  it  himself  under  section 
165."(2) 

Errors  committed  by  the  Court,  either  in  matters  of  law  or  in  admitting  or 
rejecting  evidence,  and  occasionally  in  matters  of  practice  are  corrected  by 
application  to  a  superior  tribunaL  Formerly  in  England  where  evidence  had 
been  improperly  admitted  or  rejected,  a  new  trial  was  granted  unless  it  was 
clear  that  the  result  would  not  have  been  affected  ;  but  this  rule  is  reversed  by 
the  present  rules  of  the  Supreme  Court,  which  prescribe  that  a  new  trial  shall 
not  be  granted  on  the  ground  of  the  improper  admission  or  rejection  of  evi- 
dence, unless  in  the  opinion  of  the  Court  to  which  the  application  is  made 
some  substatUied  wrong  or  miscarriage  has  been  thereby  occasioned  in  the  trial 
of  the  action.(3) 

In  England  in  civil  cases  whether  in  the  case  of  trials  by  a  Judge  and  Juiy 
or  by  Judge  alone,  if  admissible  evidence  has  been  rejected  by  the  Judge,  the 
injured  party  is  entitled  to  a  new  trial  provided  he  formally  tendered  such  evi- 
dence to  the  Judge  at  tte  trial  and  requested  the  latter  to  make  a  note  of 
the  point. (4)  So,  also,  if  admissible  evidence  has  been  received  provided  it 
was  formally  objected  to  at  the  trial.  But  the  grounds  of  objection  must  be 
distinctly  stated  and  no  others  can  afterwards  be  rai8ed.(5)    These  cases  are 

(1)  At  p.  73.  the  earlier  practice  of  tlie  Bngliah  CoorU  h*» 

(2)  Sir  William  Markby  (Ev.,  p.  1 17)  obaerres  been  ground  for  a  nev  trial  or  the  quaahing  of  a 
"I  think  these  word*  must  have  been  written  conviction.  In  other  woida,  the  aeotico  by 
under  aome  misconception.  As  the  law  stands  curing  the  ill-reeolt  of  slight  and  reslly  immalerial 
an  error  in  the  reception  or  rejection  of  evidence  errors  makes  their  commission  ol  no  great  im- 
may  have  the  gravest  consequences."  The  Ian-  portanoe  and  the  raising  of  technical  objertions 
guage  is  perhaps  misleading,  but  doubtless  Sir  J.  by  resaon  of  such  commission  ineffectoaL 

F.  Stephen  meant  that  it  was  practically  a  matter  (3)    Best,  Ev.,  {  82,  v.  jxMt;  and  <«e  also  A.,  — 

of  little  moment  whether  an  error  was  made  in  to  the  misconduct  at  a  jury  so  as  to  defeat  jnstior. 

ihe  reception  or  rejection  of  some  particular  item  (4)  Phipsoo,  Ev.,  3rd  Ed,,  8;  citing  CmwifieB  v, 

of  evidence  which  does  not  really  affect  the  deci.  loader,  34  L.  J.,  Ex.,  SO. 

sion  on  the  merita,  but  which  it«m  might  under  (6)  /6.,  oitiDg  WUHame  v.    Wikox,  8  A.  A  E.. 
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however  subject  to  0.  39,  K.  6,  by  the  terms  of  which  new  trials  cannot  under 
any  circumstances  be  granted  for  the  improper  admission  or  rejection  of  evi- 
dence unless  the  Court,  to  which  the  application  is  made,  is  of  opinion  that 
some  substantial  wrong  or  miscarriage  has  been  thereby  occasioned  in  the  trial.(l) 

In  England  if  in  a  criminal  case  evidence  is  improperly  rejected  or  admit- 
ted, there  is  no  remedy,  unless  the  prisoner  is  convicted,  and  unless  the  Judge, 
in  his  discretion,  acting  under  the  Statute  11  and  12  Vict.,  §  78,  states  a  case  for 
the  Court  of  Crown  cases  reserved  ;  but  if  that  Court  is  of  opinion  that  any  evi- 
dence was  improperly  admitted  or  rejected,  it  must  set  aside  the  conviction.(2) 

In  India  there  is  no  trial  by  Jury  in  civil  cases,  the  Judge  being  in  all  cases 
judge  both  of  law  and  of  fact,and  discharging  the  functions  of  both  Judge  and 
Jury.  All  criminal  trials,  however,  before  a  Court  of  Session  are  either  by  Jury 
or  with  the  aid  of  asse880r8.(3)  Criminal  cases  in  the  Court  of  Sessions  are  tried 
by  jury  in  those  districts  in  which  the  Local  Government  has  under  the  provisions 
of  section  269  of  the  Code  of  Criminal  Procedure  directed  that  the  trial  of  all 
offences,  or  of  any  particular  class  of  offences,  shall  be  by  jury. (4) 

Section  167  applies  to  both  criminal  as  well  as  civil  proceedings, (5)  and  is 
but  one  of  the  many  applications  of  that  principle  which  is  at  the  root  of  modern 
legislation  respecting  judicial  procedure,  namely,  that  if  legal  technicalities 
cannot  be  wholly  excluded,  they  shall  at  least  be  prevented  from  materially  im- 
peding the  course  of  judicial  proceedings,  and  the  attainment  of  that  substan- 
tial justice  which  should  be  their  only  aim.(6)  Another  application  of  the  same 
principle  is  that  contained  in  section  578  of  the  Code  of  Civil  Procedure  which 
enacts  that  no  decree  shall  be  reserved  or  substantially  varied,  nor  shall  any  case 
be  remanded  in  appeal  on  account  of  any  error,  defect  or  irregularity  whether 


314  J  remind  v.  MiUigan,  7  Q.  B.,  730 ;  Bern  v. 
Whitehavtn  Ry.  Co.,  3  H.  I-.  C,  1. ;  UcVotmal  t. 
Knight,  14  App.  Cm.,  194  ;  moreover,  even  if  the 
specific  objectiong  prevail,  yet  should  the  evidence 
be  admiasible  for  any  other  purpose,  a  new  trial 
will  not  be  granted ;  Iritk  Society  v.  Dcrry,  12  C. 
ft  F.,  641 J  Mihe  v.  iMsUr.  7  H.  *  N..  786. 
See  al<o  a«  to  objections  Borr.  Jones,  Rv.,  H 
SOS— 809. 

(1)  See  Annual  Practice,  1806;  Notes  and  cases 
cit«l  under  Onler  XXXIX,  Rule*  1-8;  Taylor, 
Ev.,  {{  1881— 1882B;  Best,  Ev.,  §  82;  Cbitty's 
Archbold,  730;  Roscoe,  M.  P.  Ev.,  273,  274; 
Steph.  Dig.  Art.  143.  It  is  open  to  a  defeated 
party  (1)  to  appeal  in  all  cases ;  (2)  to  move  for  a 
new  trial  or  to  set  aside  the  verdict,  finding  or 
judgment ;  Powell,  Ev.,  663.  See  also  as  to  the 
granting  of  a  new  trial,  Hughes  v.  Hughes,  IS  M. 
&  W.,  701,  704  [  will  not  be  granted  if,  with  the 
evidence  rejected,  a  verdict  for  the  party  offering 
it  would  clearly  be  against  the  weight  of  evidence 
or  if  without  the  evidence  received,  there  be  en- 
ough to  warrant  the  verdict  j ;  Doe  d.  Tykr,  6 
Ring.,  S61 ;  [  see  Wright  v.  Tatham,  7  A.  &  E., 
330  ] :  Cream  v.  Barrett.  1  C.  M.  &  R.,  919  ;  Moore 
V.  Tuehcett,  1  C.  B.,  607  ;  Solomon  v.  Billon,  8  Q. 
B.  D.,  176 ;  the  last  case  observed  upon  in  Metro- 
poUton  Ay.  Co.  v.  Wright,  L.  R.,  11  App.  Caa.,  162 
and  Webster  v.  Friedeberg,  17  Q.  B.  D.,  736: 
PhiOipi  T.  Martin,  L.  R.,  IS  App.  Gas.,  193 ;  K.  v. 
Orant,  SB.*  Ad.,  1081  T  it  is  only  where  the  evi- 
dence in  question  is  deemed  by  the  Court  to  have 


been  admissible  for  the  purpose  for  triiiek  it  m» 
tendered  at  the  Irial  that  its  rejection  forms  a 
sufficient  ground  for  a  new  trial.]  Lord  Eldon 
said  in  Walker  v.  Frobisher.  6  Ves.,  72,  that 
' '  a  judge  must  not  take  it  upon  himself  to 
say  whether  evidence  improperly  Admitted  had  or 
had  not  an  effect  upon  his  mind.  " 

(2)  Steph.  Dig.,  Art.  143;  as  to  the  practice 
in  the  Crown  Cases  reserved  under  11  and  12 
Vic,  c.  78,  and  prior  to  that  Statute  see  R.  v. 
Savroji  Dadabhai,  9  Bom.  H.  C.  R.,  374—390; 
392—398  (1872) ;  and  *.  v.  Oibson,  L.  R.,  18  Q. 
B.  D.,  637 ;  S.  C ,  16  Cox,  Cr.  Ca.,  181 ;  R.  v. 
Crooks,  87  L.  T.,  188 ;  R.  v.  Clark,  L.  R.,  1  C.  C.  R., 
S4 ;  fi.  v.  3foore,  8  T.  I,.  R.,  287 ;  Roscoe,  Cr., 
Ev.,  219—223,  12th  Ed.,  207 :  «.  v.  Brown,  224 
Q.  B.  D.,  3B7. 

(3)  Cr.  Pr.  Code,  s.  268. 

(4)  See  ib.,  s.  269. 
(6)  V.  post,  p.  798. 

(6)  See  Qoshain  Tola  v.  Riehnunnee  Bui- 
lab,  13  Moo.  I.  A.,  77.  83 ;  s.  c.  12  W.  R.,  P.  C, 
32.  [The  Judicial  Committee  will  not  determine 
an  appeal  against  a  decree  upon  the  mere  fact 
that  some  evidence  has  been  improperly  admitted 
by  the  Court  below.  It  is  the  rule  of  this  tribunal 
to  do  substantial  justice  between  the  parties,  and 
to  see  if  there  is  not  sufficient  evidence  oo  the 
whole  record  to  justify  the  eooolusioo  to  wfaioh 
the  Couit  below  arrived];  and  aa  to  substantial 
justice,  tee  also  Baboo  Bodhmorain  v.  Omrao  Sin^ 
18  Moo.  I.  A.,  610;  «.  c.,  18  W.  R.,  P.  C,  1  (1870). 
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in  the  decision  or  in  any  order  passed  in  the  suit,  or  otherwise,  not  affecting 
the  merits  of  the  case,  or  the  jurisdiction  of  the  Court.  Similar  provisions  are 
contained  in  section  537  of  the  Code  of  Criminal  Procedure.  But  the  disregard 
of  an  express  provison  of  law  as  to  the  mode  of  trial  is  not  a  mere  irregularity 
snch  as  can  be  remedied  by  this  8ection.(l) 

trtailto  167-     The  improper  admission  or  rejection  of  evidence 

adSS^fon  (2)  shall  not  be  ground  of  itself  for  a  new  trial  or  reversal 
of  evidence,  of  any  decision  in  any  case,  if  it  shall  appear  to  the  Court 
before  which  such  objection  is  raised  that,  independently 
of  the  evidence  objected  to  and  admitted,  there  was  suffi- 
cient (3)  evidence  to  justify  the  decision,  or  that,  if  the  re- 
jected evidence  had  been  received,  it  ought  not  to  have 
varied  the  decision. 

Principle. — See  Introduction,  ante. 

s.  3  ("  Svidtne*. ")  »•  3  ("  Court. ") 

Steph.  Dig.,  Art.  143 ;  Taylor,  B».,  §§  1881— 1882B  ;  Best.  Ev.,  §  82 :  (^hitty's  Archbold. 
730;  RoBcoe,  N.  P.,  By.,278,  274 ;  Powell,  Ev.,  663 ;  Harkby,  Ev.,  116,  117 ;  RoBooe,  Or.  Bv., 
12th  Ed.,  204—210  ;  Steph.  Introd.,  73 ;  O'Kinealy's  Civ.  Pr.  Code,  loe.  etl.;  Henderson's  Cr. 
Pr.  Code,  loe.  cU. ;  Field,  Bv.,  669—678 ;  Annual  Practice,  1906,  Notes  and  cases  therein  given 
and  cited  under  XXXIX,  Rules  1— & 

OOMMBNTABT. 

Improper 

admission  The  principle  of  this  section  is  in  accordance    with  that  upon  which  the 

of  evidence.  Courts  in  England  now  act,  and  the  section  itself  is  a  re-enactment  of  the  pro- 
visions of  section  57  of  the  earlier  Act  II  of  1855.  The  grounds  upon  which  it 
is  based,  as  also  the  provisions  of  the  English  law  with  which  it  is  in  accordance 
have  been  already  referred  to  in  the  Introduction  to  this  Chapter  to  which 
reference  should  be  made.  The  section  applies  to  criminal  cases  as  well  as  civil 
cases  whether  or  not  the  trial  has  been  had  before  a  jury  ;(4)  and  the  princi- 
ple enacted  by  it  has  been  applied  in  numerous  cases  both  prior  and  subsequent 
to  the  passing  of  this  Act.  In  so  far,  however,  as  every  case  must  depend  ujkiq 
its  own  peculiar  facts  and  can  therefore  generally  afford  no  precedent  to  be 
followed  in  another,  it  would  serve  no  practical  purpose  to  analyse  in  detail  the 
cases  decided  under  this  section,  or  section  57,  Act  II  of  1855,  but  reference 
may  be  made  to  the  undermentioned  cases,(5)  as  illustrations  of  the  manner  in 

(1)  Subrahmania    Ayyar    v.    IL,    I.  L.  R.,  26  ed  whether  all  it«  provisjons  were  intended  to  be 
Mad.,  61  (1901).  enforced   in  all  proceedings  criminal  as  wrU  as 

(2)  Opiuion  of  an  aaeeasor  is  not:  R.v.  Tirumal,  civil:  S   v.  Savroji  Dadabhai,  9   Bom.  H.  C.  R., 
L.  R.,  24  Mad.,  541  (19011.  374  (1872);  it  wae,  however,  held  to  be  apptioa- 

(3)  See  >6.  at  p.  91.  ble  in  criminal  oases  in  S.  v.  Aimmaiiu  UuMar, 

(4)  R.  v.  Hurribok    Chvnder,  1  C,  207   (1876) ;  6  Bom.  H.  C.  R,  Or.  Ca.,  47  (1869) 

S.  V.  Savroji  Dadabhai,  9  Bom.  H.  C.  R.,  374  (8)  S.  v.  NnjamAli,  6  W.    R.,  Or.,  41  (1866); 

(1872) ;  S.  v.  Pilamber  Jina,  2  B.,  61,  66  (1877) ;  Oodioin  Tota  v.  Riekmmu  BuUub,  13  Moo.,  1.  A., 

R.  T.  Nand  Ram,  9  A.,  609  (1887) ;  SvbmknMnia  Tl ;  s.  c,  12  W.  R.,  P.  C,  32  (1869) ;  JToAmjU 

Ayyar  v.  R.,  26  M.,  61,   76  (1901) ;  R.  v.  Rama  Jagadendra  v.  Bkabatarini  Dan,  6  B.  U  R.,  App. 

Satlu,  4  Bom.,  U  R.,  434  (1902) ;  R.  v.  AUoomiya,  64  (1870) ;   b.  c.,  14  W.   R.,   1» ;  Mokm-    fimfk 

28    B.,    129,    162    (1902).      The    words   of    this  v.  Ohvrila,  6  B.  L.  R.,  496,  498,  499 ;    a  c,  16 

section  are  identical  with  those  of  s  67  of  Aot  II  W.  R.,  P.  C,  8  (1870) ;  Mahanud  Bta  v.  .4Mi»< 

of  1866,  but  the  latter  Act  contained  no  express  Ktinem,  SO  W.  R.,  468  (1870) ;  ITooMa  Kami  v. 

words  making  it  applicable  to  all  C^ourts  whatever  Ounga    Samin,    20  W.    R.,    384  (1873) ;    B.  v. 

SM  section  (1),  ante],  and  it  might  have  been  doubt-  ^striia  f7nMiub,  lOBom.  H.  C.  R.,  497,602(1873)  : 
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which  these  sections  have  been  applied.  In  one  of  these  ca8es(l)  in  which  evi- 
dence had  been  improperly  admitted  and  objections  taken  thereto,  the  Privy 
Council  observed  as  follows  : — "  It  seems  to  their  Lordships  that  giving  full 
weight  to  all  these  objections,  there  is  still  sufficient  and  more  than  suiB- 
cient  proof  in  the  unsuspected  evidence  given  in  the  cause  to  support  the  decrees 
against  which  the  appeal  is  brought.  Their  Lordships,  of  course,  do  not  give 
to  a  decree  founded  upon  evidence  which  has  been  so  impeached,  the  same 
weight  which  they  would  give  to  the  finding  of  an  Indian  Court  upon  evidence 
against  which  no  such  objection  can  be  alleged.  But  they  are  not  in  the  position 
of  a  Court  of  Law  in  this  country — before  which,  on  a  motion  for  a  new  trial, 
it  is  shown  that  evidence  improper  to  be  admitted  has  been  admitted  before 
the  jury.  The  Court  in  that  case  are  not  Judges  of  fact  and  are  unable 
to  say  what  weight-the  jury  may  have  given  to  the  evidence  that  ought  not 
to  have  been  admitted.  But  it  is  the  duty  of  their  Lordships  who  are  Judges 
of  the  fact  in  such  a  case  as  this  to  consider  whether,  throwing  aside  the  evidence 
which  ought  not  to  have  been  admitted,  there  still  remains  sufficient  evidence  to  sup- 
port the  decrees.  Their  Lordships  must  nevertheless  express  their  regret  that 
the  Court  of  first  instance  in  the  case  before  them  should  have  been  as  lax  as  it 
has  been  in  the  admission  of  evidence.  The  improper  reception  of  evidence  is 
always  to  be  deprecated,  if  only  from  its  tendency  to  provoke  an  appeal.  "(2) 
Evidence  cannot  be  said  to  have  been  improperly  admitted  merely  because 
it  was  admitted  at  an  improper  stage  of  the  case,  unless  indeed  the  other  party 
has  been  prejudiced  by  this  course. (3) 

The  words  ' '  reversal  of  any  decision  '  indicate  the  applicability  of  the  sec-  Oivii  oases, 
tion  to  appeals  inasmuch  as  Courts  of  Appeal  have  power  to  reverse  the  decisions 
in  respect  of  which  appeals  are  preferred.(4)  The  Code  of  Civil  Procedure  does 
not  provide  for  a  new  trial  in  civil  cases.  But  sections  623—630  of  this  Code 
provide  for  a  review  of  judgment ;  and  section  630  enacts  that  when  an  apph- 
cation  for  a  review  of  judgment  is  granted,  the  Court  may  at  once  re-hear  the 
case  or  make  such  order  in  regard  to  the  re-hearing  as  it  thinks  fit.  By  such 
re-hearing  is  meant  according  to  the  practice  of  the  Courts,  a  re-arguing  and 
re-consideration  of  the  case  after  receiving  the  additional  evidence,  the  discovery 
of  which  since  the  former  trial  was  the  ground  of  admitting  the  review.  A  re- 
view is  distinct  from  an  appeal  in  that  the  primary  intention  of  granting  a  re- 
view is  a  re-consideration  of  the  same  question  by  the  same  Judge,  as  distin- 
guished from  an  appeal  which  is  a  hearing  before  another  tribunal.(5)  In  the 
undermentioned  case(6)  Farran,  C.  J.,  said,  with  reference  to  the  powers  of 

fi.  V.  ft»r*A«Ai«,  11  Bom.  H.  C.  R.,  90,  97(1874);  v.    aovemment    of    Bengal,    9    B.    L.     R.,  371  ; 

B.  T.  Jhubboo  Uahtan,  8  C,  739  (1882) ;  a.  c,  12  1 1  Moo.  I.  A-,  86  ;  16  W.  R ,  P.    C,  11 :  Ooshaia 

C.  L.  R.,  233;  J?.  V.  PaiuMariiMft,  6B.,  34(1881);  Tola  v.  Riekmunee  BuUub,  13  Moo.  I.  A.,  77, 
».  v..VowJ»im,9  A.,609,6I0(1887);  «.v  .  Maru,  8.  c,  12  W.  K.,  P.  C,  32  (1869)  [The  Judicial 
10  A.,  207,  223  (1888) ;  and  Me.  also  R.  v.  Hurribok  Committee  «iU  not  determine  an  appeal  against 
Ckundtr,  1  C,  207  (1876) ;  R.  v.  Navroji  Dadabhai,  a  decree  upon  the  mere  fact  that  some  evidence 
9  Bom.  H.  C.  B.,  374  (1872) ;  R.  t.  Pilamhar  Jim,  has  been  improperly  adn.itted  by  the  Court  below. 
2  B.,  61,  66  (1877);  A.  t.  Ramtuami  MndUar,  5  It  is  the  rule  of  this  tribunal  to  do  substantial 
Bom.  n.  C.  R.,  Cr.  Cal.,  47  (1869) ;  cited  in  preoed-  justice  between  the  parties,  and  to  sec  if  there  is 
ing  note ;  and  Womuli  Chunder  v.  Chundy  Chun,  sufficient  evidence  on  the  whole  record  to  justify 
7  C.,  293  (1881) ;  R.  v.  O'Hara,  17  0.,  642  (1890) ;  the  conclusion  to  which  the  Court  below  arrived.] 
Wafadar  Khan  v.  R.,  21  C,  95«  (1894);  *.  v.  (3)  Doe  v.  Bower,  16  C.  B.,  805;  Taylor.  Ev., 
Bamehandra  Qovind  19  Bom.,  749,  761  (1895),  {  387;  Ooehain  Tola  v.  Rkkmunee  BuUuh,  13 
cited  pott.    R.  v.   AUoomiya  Hutan,  28  B.,  129,  Moo.  I  A.,  77,  83  (1869). 

162  (1902) ;  R.  v.  Rama  Stttlt,  4  Bom.  L.  B.,  434  (4)  Field,   Ev.,  676. 

(1902).  (5)  iSee  as  to  Review  Civ.  Pr.    Code,  §§  623— 

(1)  Mohw  Singh  v.  Okuriba,  6  B.  L.  R.,  495,  498,  e-TO,  and  the  cases  cited  in  0'Kineali/»  Civ.    Pr. 
499 ;  s.  c,  16  W.  R.,  P.  C,  8  (1870).  Code  ( in  the  notes  to  those  sections )  and  in  Field, 

(2)  8te   also    Raja    Bommaraute  v.    Gangaaamy  Ev.,  676,  676. 

Mwtaly,  6  Moo.  I.  A.,  232  (1855) ;  Lata  Banthidar  (6)  Mad}>avraii  v.  (hdabhai,  23  B.,  177  (1898). 
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levision :  "  I  am  myself  stroi^jly  inclined  to  the  view  that  when  Courts'  in  the 
exercise  of  their  judicial  functions  decide  that  a  document  b  inadmissiUe  in 
evidence,  having  exercised  their  judgment  upon  the  question  of  its  admissibi- 
lity or  inadmissibility,  we  have  no  Jurisdiction  to  interfere  in  the  matter  under 
section  622.  What  the  Courts  do  in  such  a  case  assuming  the  document  tender- 
ed to  be  erroneously  rejected  is  to  make  a  mistake  upon  a  question  of  law,  and  it 
does  not  appear  to  me  to  be  material  whether  the  mistake  in  law  is  made 
during  the  hearing  of  the  case  or  in  the  final  decision.  A  mere  error  in  law  is 
not,  I  think,  an  illegality  or  a  material  irregularity  within  the  meaning  of  sec- 
tion 622  of  the  Code."  A  new  trial  is  provided  for  by  section  37  of  Act  XV  of 
1882  in  the  case  of  Presidency  Small  Cause  Courts.  Under  the  provisions  of 
sections  38  and  39  of  the  latter  Act  a  suit  decided  by  the  Small  Cause  Court, 
and  in  which  the  amount  or  value  of  the  subject-matter  exceeds  Bs.  1,000  can 
in  certain  case.s  be  re-heard  by  the  High  Court.  Under  the  Provincial  Small 
Cause  Courts  Act  IX  of.  1887,  a  review  of  judgment  can  be  applied  for,  but 
not  a  new  trial.    As  to  re-trials  in  criminal  cases  v.  post. 

Appeals  in  civil  cases  are  of  three  kinds  :  (a)  appeals  from  original  decrees, ' 
or  fint  or  ' '  regular  ' '  appeals  as  to  which  see  Chapter  XLI  of  the  Civil  Proce- 
dure Code  ;  (6)  appeals  from  appellate  decrees  or  second  or  "  special  "  appeals 
dealt  with  by  Chapter  XLII  of  the  same  Code,(l)  and  (c)  appeals  to  the  ftivy 
Council  regulated  by  Chapter  XLV  of  the  Code.  Appeals  are  also  permitted 
from  certain  classes  of  orders  (ss.  588 — 591).  In  addition  to  the  power  of  appeal 
conferred  on  suitors  the  Courts  themselves  are  possessed  of  certain  discretionary 
powers  by  way  of  "revision"  (sections  617 — 622)  and  "review"  (secticHis 
623 — 630)  at  their  own  instance  or  that  of  8uitor8.(2) 

In  the  words  of  their  Lordships  of  the  Privy  Council  in  the  case  of  Mokur 
Sing  V.  Ghuriba,{3)  cited  ante,  '  'is  indicated  very  clearly  what  is  the  duty  of  a 
Court  sitting  in  first  appeal,  or  under  the  old  Code,  'regular  appeal*  and  there- 
fore competent  to  deal  with  both  facts  and  law  when  evidence  has  been  impro- 
perly admitted  by  the  Court  of  first  instance.  It  should  throw  aside  the  evidence 
which  ought  not  to  have  been  admitted,  and  then  consider  whether  there  ttHl 
remains  sufjicierU  evidence  to  swpfort  the  decree.  Where  the  evidence  which  is 
to  be  so  thrown  aside  is  wholly  irrelevant  the  case  is  sufficiently  clear.  The 
decree  can  be  supported  upon  relevant  evidence  only  ;  and  if  after  all  that  is 
irrelevant  has  been  thrown  aside,  there  does  not  remain  enough  that  is  relevant 
to  support  it,  the  decision  must  be  reversed.  The  party  who  is  thus  defeated 
may  say  that,  if  he  had  known  that  the  evidence  given  would  have  been 
insufficient  for  the  purpose,  he  could  have  produced  other  evidence  that 
would  have  been  sufficient.  The  answer  to  this  objection  is  to  be  found  in  the 
,  following  observations  of  their  Lordships  of  the  Privy  Council  in  the  case  of  (4) 
Maharajah  Koowar  v.  Nund  LaU  5»»gA."{5)  "  The  learned  Counsel  for  the 
appellant  have  not  strongly  contended  that  the  proper  order  to  be  made  on  this 
appeal  is  one  remanding  the  case  for  re-trial.  They  have  rather  insisted  that 
on  the  materials  now  before  their  Lordships,  he  is  entitled  to  have  the  decree 
made  in  his  favour  by  the  Principal  Sudder  Ameen  affirmed.  Their  Lordships, 
however,  desire  to  observe  that  in  their  judgment  the  majority  of  the  Sudder 
Court  was  right  in  treating  the  cause  as  ripe  for  final  decision.     The  appelant 

(1)  The  term  "special  appeal "  is  not  need  21  ),  Madras  (  Act  III  of  1873,  s.  13  ),  and  Bom- 
in  the  present  Code,  which  speaks  of  "second  bay  (  Act  XIV  of  1869,  ss.  8,  16,  17,  36  )  Pcni- 
appeals  *'  and  '*  appeals  from  appellate  decree."  dcncies  nt  the  Acts  and  setrtioos  noted  in  the 
8tt  3.  372  of  the  old   and  s.   684  of  the  present  preeediog    bnokets. 

Code.     And   as   to    the  origin    and    history    of  (3)  6BI,.  R.,  4»J  498,496(<870),  t.  as<c,  p.  7W. 

second  appeals,   ttt  Field's  Bengal  Regulations,  (4)  Field,  fiv.,  071,  672. 

Introduction.     178—181.  (6)  8  Moo.    T.  A.,  199,  219 :  8.  o..   I  W.  R.,  P. 

(2)  As  to  the  Civil  Appellate  Courts  other  than  C,  51. 
High  Courts  in  Bengal,  (  Act  XII  of  1887,  s*.  20, 
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had,  at  all  events  from  the  note  of  the  settlement  of  the  issues,  dear  notice  of  lehtU 
he  had  to  frove.  He  had  been  called  upon  to  adduce  further  evidence  on  these 
issues,  if  he  had  any  to  give.  He  advisedly  declined  to  do  so,  and  called  for 
the  judgment  of  the  Court  upon  the  evidence  already  given.  If  this  manner 
of  trial  -were  irregular  it  is  not  for  him  to  complain  of  an  irregularity  committed 
at  his  instance  or  with  his  consent.  And  the  sttspidon,  hoieever  probable,  of  the 
Judge  that  a  party,  who  has  failed  to  prove  his  case,  may  be  more  successftd  on  a 
second  and  fuller  investigation  is  no  sufficient  ground  for  directing  a  new  trial  "(1) 
"But  there  is  another  class  of  cases,  namely,  those  in  which  a  fact  relevant  in 
itself  has  been  erroneously  allowed  to  be  proved  in  a  manner  not  permitted  by 
law,  as  for  example,  where  secondary  evidence  of  the  contents  of  a  document 
has  been  admitted  without  the  absence  of  the  original  having  been  accounted 
for.  The  rule  in  England  is  that,  unless  the  opposite  party  objected  to  this 
evidence  at  the  time  that  it  was  offered,  he  cannot  object  afterwards  ;  and  in 
accordance  with  this  it  has  been  held  more  than  once  by  the  Calcutta  High  Court, 
that  it  is  not  competent  to  an  appellate  Court  sitting  in  regular  appeal  to  reject 
the  copy  of  a  document  to  the  admission  of  which  by  the  lower  Court  no 
objection  was  made  by  any  of  the  parties,  although  the  original  was  not 
produced  or  its  non-production  not^accounted  for."(2) 

'  P'lf  the  Appellate  Court  is  of  opinion  that  the  rejected  evidence  if  received, 
ought  to  have  varied  the  decision,  it  does  not  follow  that  such  Court  should  in. 
every  case  proceed  at  once  to  reverse  the  decision  of  the  lower  Court.  It  is  com- 
petent for  the  superior  Court,  and  in  most  cases  it  would  be  proper,  to  proceed  in 
the  manner  provided  for  by  section  568  of  the  Civil  Procedure  Code  relating 
to  the  production  of  additional  evidence  in  the  Appellate  Court.(3) 

The  wrongful  reception  or  rejection  of  evidenioe  is  an  error  of  law,  ana  as 
such  may  be  made  the  ground  of  second  appeal.  But  it  has  been  said  (4)  that 
there  is  great  diflBculty  in  applying  the  provisions  of  this  section  to  the  generality 
of  cases  which  come  before  the  High  Court  on  second  appeal.  For  on  second 
appeal  the  Court  has  no  power  to  deal  with  the  sufiSciency  of  the  evidence ; 
it  has  only  a  right  to  entertain  questions  of  law.  And  its  duty  being  thus 
confined,  it  seems  that  when  evidence  has  been  wrongly  admitted  by  the  Court 
below,  the  High  Cotirt  has,  generally  speaking,  no  right  to  decide,  whether  the 
remaining  evidence  in  the  case,  other  than  that  which  has  been  improperly 
admitted,  is  sufBcient  to  wprrant  the  finding  of  the  Court  below.  It  seems  that 
the  High  Court  cannot  decide  that  question,  without  examining  in  detail  that 
other  evidence,  and  determining  as  a  question  of  fact,  whether  it  is  sufficient 
of  itself  to  warrant  the  lower  Court's  finding.  The  only  cases  which  the  High 
Court  may  with  propriety  dispose  of  under  such  circumstances  without  a 
remand,  are  those  where,  independently  of  the  evidence  improperly  admitted, 
the  lower  Court  has  apparently  arrived  at  its  conclusion  upon  other  grounds. 
Where   this  appears  pretty  clearly  from  the  judgment  a  remand  is  unnecessary, 

il)  See  aim  B.  v.  Madhab  Chandra,  21  W.  K.,  peniUx.    In  the  oaae  of  the  Stamp  lav,  where  a 

Cr.,  13  (1874);  where  the  High  Conrt  decline  on  document  has  been  wrongly  admitted  in  evidence 

appeal,  U>  leceire  evidence  which  wsa  available  no  objection  can  be  taken  to  the  decree  in  appeal 

St  the  trial  below,  when  the  prisoner  deliberately  on  that  aocoont,    8u  Appendix,  and  caste  there 

elected  not  to  give  evidence  in  reply  to    the  case  cited. 

mnde  against  him;  and  as    to  the  admission  of  (3)  Field,  Bv.,  <7S.     See  the  case  cited,    anU, 

additional  evidence  in  the   Appellate  Coort,  tee  note  I,  and  in  the  notee  to  s.  568   in  O'Kinealy's 

Civ.  Pr.  Cede,  s.  568 ;  Ram    Dot  v.  The  Offtial  Civ.  Pr.  Code. 

liiqiiidalor,  9  A.,  366  (1887) ;  Morgan  v.  Morgan,  4  (I)  Per  Qarth,  C.  J.,  in   Wometk  Chunder  v. 

A;  306  (1882) ;  Opendra  Mohan  v.  Oopal  Chvndm,  Vhttndy  Ckum,  7  C,  293,  296, 296  (1881)  [doubting 

21  C,  484  (1894),  v.  pot.  Watton  v.  Chpee   Soondmw,  24  W.    B.,  892]  re- 

(2)  Field,  Ev.,  672,  673,  v.  ante,  t.  6,  and  cases    .  {erred  to  in    Palakdhori  Soy  v.  Manmert,  23   C, 

there  cited.     As  to  the  inadmissibility  of  does-  179,   186  (1896). 
ments  by  leaaon  of  want    of  registration,  r.  Ap- 

W, IX  61 
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because  then  the  error  committed  by  the  lower  Court  has  not  affected  the 
decision  upon  the  merits  (CSvil  Procedure  Code,  section  578).  The  Court  may, 
upon  the  hearing  of  a  second  appeal,  remand  the  case  for  reconsideration  and  a 
fresh  decision  by  the  lower  Court.(I) 

The  rule  of  the  Judicial  Committee  of  the  Privy  Council  is  never  to  disturb 
the  concurrent  decisions  of  the  Courts  below  upon  a  mere  question  of  fact,  unlebs 
it  very  clearly  appears  that  there  has  been  some  miscarriage  of  justice,  or  Uiat 
the  conclusion  drawn  by  the  Courts  below  is  plainly  erroneous.(2)  Where  evi- 
dence, such  as  hearsay,  is  improperly  admitted,  the  question  for  the  Judicial 
Committee  is  whether,  rejecting  that  evidence,  enough  remains  to  support  the 
finding.  (3) 

By  the  constitution  of  the  High  Courts  in  India  the  Judges  for  the  purpose 
of  the  trial  of  an  action,  sit  as  a  jury  as  well  as  Judges,  and  the  same  weight  is  to 
be  given  to  a  decision  of  the  Judges  in  such  circumstances  as  to  the  ver- 
dict of  a  jury  in  England,  in  which  the  Judge  who  tries  the  cause  makes  no  ob- 
jection; The  Privy  Council,  therefore,  will  not  disturb  a  judgment  of  an  Indian 
Court  upon  a  question  of  the  oredibility  of  wUnestes ;  unless  it  is  manifestly 
clear  from  the  probabilities  attached  to  certain  circumstances  in  the  case  diat 
the  Court  below  was  wrong  in  the  conclusion  drawn  from  such  evidenoe.(4) 
And  in  the  undermentioned  ca8e(5)  the  Council  observed  as  follows  : — "  This 
Board  never  heard  of  an  appeal  being  instituted  on  the  ground  that  witnesses 
had  been  discredited  ;  the  Court  below  were  aware  of  the  character  of  those 
witnesses,  and  besides  the  knowledge  of  their  character  had  the  advantage  of 
seeing  their  demeanour  and  behaviour  of  which  we,  on  written  evidence, 
have  no  power  of  judging.  We  feel  it  our  duty,  therefore,  to  decide  this  case 
on  the  general  principle  that  no  appeal  will  lie  from  the  judgment  of  a  Court 
below  on  the  ground  that  the  Conrt  discredited  the  witnesses  produced  to  than 
by  either  party.' ' 
^J2^J**  As  already  observed  it  has  been  hdd  that  this  section  applies  to  criminal  as 

well  as  civil  case8.(6)  In  criminal  cases  an  Appellate  Court  may,  if  it  sees  fit, 
order  the  appellant  to  be  re-tried  (Criminal  Procedure  Code,  section  423) ;  and 
the  High  Coiut  in  the  exercise  of  its  powers  of  revision  may  exercise  any  of  the 
powers  conferred  on  a  Court  of  appeal,  including  the  power  of  ordering  a  new 
trial  (»6.,  section  439).  With  reference  to  appeals  in  criminal  cases,  see  the 
Criminal  Procedure  Code,  sections  404,  418,  430,  407,  408,  410—414,  417,  427, 
419,  431,  and  as  to  reference  and  revision,  Chapter  XXXII  of  the  same  Code. 
Section  637  contains  the  important  provision  based  on  the  same  principle  which 
underlies  section  167  of  this  Act  that  no  finding,  sentence  or  order  is  reversible 
or  alterable  unless  the  error,  omission,  irregularity,  want  of  sanctaon  or  mis- 
direction has  occasioned  a  failure  of  justice.  It  has  been  held  by  the  CUcutta 
High  Court,(7)  following  the  decision  of  the  Privy  Council  in  Makin  v.  AtUrme^ 
Ofneral  of  New  South  Wale8,(8)  that  an  accused  in  a  trial  by  jury  is  entitled  to 

(1)  Natcab  Khan  v.  Rughofmalh  Dots,  20  W.  U.,  (5)  Santacana  v.  Arievol,     Kuap^  SSS. 

474  (1878) ;  Bajhuluin  Stt9  v.  Mndkootooim  Bog,  (6)  v.  ante,  p.  798,  and  note  (4). 

20  W.  R.,  88S  (1873) ;  tu  further  m  to  aeoond  ap-  (7)  Wa/aJart  Khan  v.  S.,  21  a,  9GS  (l>M)i 

p«ds,  oaan  cited  m    Titid,    Ev.,  676—678;  and  aaihuShdav.  £.,  4  C.  W.  N.,  S76  (1900);  M 

in  O'Kinealy'*  (SiH  Prooedure  Code,   notes  to  faUr  v.  £,  25  C,  2S0  (1897).    The  fint-martkn- 


.1 


m,   S84 — 687.  ed  case  was  diaaented  btim  in  Taj* 

(2)  Oorikam  Tola  v.  HickmuHte  BvlUb,  18  Hoo.  t.  R.,  2  C.  W.  N.,  369  (1896).     See  aitielea  in  4 

T.  A.,  77  (1869) ;  where  also  the  rule  irf  the  P.  C,  C.  W.  N.,  oiorii,  ooiz,  and  Swbmimamia  Agg^ 

at  to    the  improper  admiasicn  of  evideiiae  i*  laid  v.  R.,  25  M.,  61,  78,  77  (1901).    The  Ocnrt  may 

down,  T.  antt,  p.  799  note  (2).  go  into  the  facta  tor  the  pnipoee  of  aaoeitaining 

(8)  Jraiw  ai»g  t.  Gkuriha,  6  B.  L.  R.,  P.  C,  whether  there  ahould  be  •  new  tridL     BwmAw 

4«S  (1870).  £ai  T.  «.,  30  C,  822  (1903).    Aae  u  to  nvdaw 

(4)  Mitmitt   Mahommti  t.  ilalummtd  Kha*,  tion,  JUkanul  Miy.  B.,i  C.  W.  N.,  I9t  (imo^. 

6  Moo.  1.  A.,  27  (1864).  (8)  L.  B.  (1894),  A.  C,  87. 
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the  verdict  of  the  jury  on  queetions  of  fact,  and  where  a  veidiot  is  vitiated  owing 
to  miadireotion  by  the  Judge,  or  the  improper  admiadon  or  rejection  of  evidenoe(l) 
the  appeal  Court  has  no  option  but  to  set  aside  the  verdict  and  direct  a  re-trial. 
Were  the  Appeal  Court  (it  was  said)  to  go  into  the  facts  in  such  a  case,  it  would  be 
substituting  the  decision  of  the  Judges  of  that  Court  for  the  verdict  of  the  jury, 
who  have  the  opportunity  of  seeing  the  demeaonur  of  the  witnesses  and  weigh- 
ing the  evidence  with  the  assistance,  which  this  affords.  Section  537  of  the 
Code  of  Criminal  Procedure  does  not  warrant  an  appeal  Court,  in  a  case  where 
there  has  been  misdirection  in  a  charge  to  a  jury,  going  into  the  evidence  with 
a  view  to  decide  whether  there  is  sufficient  evidence  to  justify  a  conviction. 
Under  section  418  an  appeal  in  a  case  tried  by  a  jury  lies  on  matters  of  law 
only,  and  the  Appeal  Court  has  no  power  to  try  the  accused  on  matters  of  fact. 
The  word  "  erroneous"  in  clauoe  {d)  of  section  423,  it  was  hdd,  must  not  be  read 
a«  "  wrong  on  the  facts ' '  but  must  be  road  in  connection  with  the  words  that 
follow  as  meaning  that  the  verdict  has  been  vitiated  and  rendered  bad  or 
defective  by  reason  of  a  misdirection  or  a  misunderstanding  of  the  law. 

However  in  Bombay  it  has  been  held  to  the  contrary,  following  the  practice 
of  that  Court,  (2)  that,  when  part  of  the  evidence  which  has  been  allowed  to  go 
to  the  jury,  is  found  to  be  irrelevant  and  inadmissible,  it  b  open  to  the  Hi^ 
Court  in  appeel  either  to  uphold  the  verdict  upon  the  remaining  evidence  on 
the  record  under  section  167  of  this  Act,  or  to  quash  the  verdict  and  order  a 
retrial ;  and  that  the  kw  as  settled  in  England  by  the  R.  v.  G't&son,(3)  and  as 
stated  by  the  Privy  Council  in  Makin  v.  Attorney- Oeneral  for  New  South  Wal«s(i) 
with  reference  to  the  granting  of  new  trials  where  evidence  has  been  improperly 
admitted,  does  not  apply  to  India.  Similarly  the  High  Court  at  Madras  tiave 
recently  held  in  the  case  of  an  appeal  from  an  acquittal  that  it  was  not  obliga- 
tory on  the  High  Court  to  order  further  inquiry  or  a  re-trial  and  that  the  High 
Court  could  consider  the  evidence,  and  if,  after  so  dobg,  it  formed  the  opinion 
that  the  evidence  could  not,  in  any  proper  view  of  the  case,  support  a  convic- 
tion, it  would  not  alter  or  reverse  the  order  of  acquittal.(5) 

Improper  advice  given  by  the  Judge  to  the  jury  upon  a  question  of  fact, 
or  the  omission  of  the  Judge  to  give  that  advice  which  a  Judge,  in  the  exercise 
of  a  sound  judicial  discretion,  ought  to  give  the  jur^  upon  questions  of  fact 
araonnts  to  such  an  error  in  law  in  summing  up  as  to  justify  the  High  Court, 
on  appeal  or  revision,  in  setting  aside  a  verdict  of  guilty.  The  power  of  setting 
aiiide  convictions  and  ordering  new  trials  for  any  error  or  defect  in  the  sum- 
ming up  will  be  exercised  by  the  High  Court  only  when  the  Court  is  satisfied  that 
the  accused  person  has  been  prejudiced  by  the  error  or  defect,  or  that  a 
failure  of  justice  has  been  occasioned  thereby.(6) 

The  nature  and  extent  of  the  powers  of  the  High  Court  under  section  26 
of  the  Letters  Patent  has  proved  to  be  a  question  of  considerable  difficulty.  It 
has  been  held  that  section  167  of  the  Evidence  Act  applies  to  criminal  trials  by 
jury  in  the  High  Court  ;(7)  and  that  the  ELigh  Court  on  a  point  of  law  as  to  the 
admissibility  of  evidence  reserved  under  clause  25  of  the  charter,  and  section 
101  of  the  High  Court  Criminal  Procedure  Act  (X  of  1875)  has  power  to  review 
the  whole  case  and  determine  whether  the  admission  of  the  rejected  evidence 
wonid  have  affected  the  result  of  the  trial,  and  a  conviction  should  not  be 
reversed  unless  the  admission  of  the  rejected  evidence  ought  to  have  varied  the 

(1)  Malam  t.  Attonu^-Oauml  for  S.  S.  WaU».  (3)  L.  R.,  18  Q.  B.  D..  S37. 

•npni.  (4)  L.  K.,  1894,    App.  G».,  S7,  tli,  70. 

(S)  R.   t.   Samchitmim    Govind,    19     B.,   749,  (/()  R.  t.  Smither,  26  H^,  I  (1902). 

761     (I89A);    Wl    the  oaM*  wOl    be    loand  hen  (S)  Id  re  XloJkM  BiuM,  &  W.  R.,  Or.,  80  (1866.) 

ooBeeted.     Aa  to  the  effect  of  the  >dininion  of  (7)  K.  ▼.  Navroji  DadaNtai,  9  Bom.  H.  C.    R., 

inadmiiriUe  eridenoe  iee  B.  t.   Woman,  27    B.,  3JW  (1872) ;  Jt.  v.  HyrrOok  Cimmitr,  1  C,  207 

«M  (1908).  (I87«) ;  Jt.  T.  Pitamber  Jina,  2  B.,  91,  «e  (1877). 
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[8.  167.] 


lesult  of  the  trial,  and  that  the  same  rule  applies  wbete  evidence  has  been 
improperly  adnutted.(l)  Where  however  there  wjw  a  misjoinder  of  charges, 
making  the  whole  trial  initially  bad  and  the  objection  to  the  conviction  was  not 
limited  to  improper  reception  of  evidence,  it  was  held  by  the  Privy  Council  that 
the  course  pursued  whien  was  illegal  could  not  be  amended  by  the  High  Court 
arranging  afterwards  what  might  or  might  not  have  been  properly  submitted 
to  the  jury.  Upon  the  assumpton  that  the  trial  was  illegally  conducted  it 
could  not  be  suggested  that  there  was  enough  left  upon  the  indictment  upon 
which  a  conviction  might  have  been  supported  if  the  accused  had  been  pro- 
perly tried:  The  mischief  had  been  done.  The  eflect  of  the  misjoinder  of 
charges  which  was  not  curable  under  section  637  could  not  be  averted  by  dis- 
secting the  verdict  afterwards  and  appropriating  the  finding  of  guilty  only  to 
such  parts  of  the  charge  as  ought  to  have  been  submitted  to  the  jury.  To  do 
so  would  be  to  leave  to  the  Court  the  functions  of  the  jury,  and  the  accused 
would  never  have  really  been  tried  at  all  upon  the  charge  arranged  afterwaids 
bytheCourt.(2) 

Though  there  is  a  prerogative  right  in  the  Crown  to  entertain  an  appeal 
in  criminal  cases,  there  is  no  absolute  right  of  appeal  to  the  Privy  Council 
inherent  in  the  person  convicted,  and  the  Council  will  only  entertain  such  an 
appeal  upon  the  certificate  of  the  ffigh  Court  or  in  very  exceptional  ca8e8.(3) 
"Her  Majesty  will  not  review,  or  interfere  with,  the  course  of  criminal  proceed- 
ings unless  it  is  shown  that  by  a  disregard  of  the  forms  of  legal. process,  or  by 
some  violation  of  the  principles  of  natural  justice,  or  otherwise,  substantial 
and  grave  injustice  has  been  done.  "(4) 


(1)  R.  T.  PUambn  Jina,  2  B.,  61,  66  (1«77); 
foUowing  K.  V.  Kavroji,  9  Bom.  H.  C.  B.,  36, 
(1872) ;  «.  T.  HwriboU  Chunder,  1  C,  207  (1878); 
•.  0.,  26  W.  R.,  Cr.,  36.  [Apcwt  firom  >.  167  of 
the  ETidence  Aot  the  Conit  has  power  in  a  case 
ander  ol.  28  of  the  Letters  Patent  to  review  the 
whole  oaae  on  the  tnerita,  and  affirm  or  qoaih 
the  conviotioa.]  R.  t.  O'Hara,  17  C,  642(1890). 
In  these  caaee  it  «a«  aigued  for  the  Crown  that  for 
the  Fall  Conit  to  go  into  the  merita  of  the  oaae 
would  be  praotioally  the  aame  aa  sitting  aa  Judge 
and  Jury,  bat  it  was  held  that  the  Court  bad  pow- 
er to  deal  with  the  case  on  the  merits  aa  it  appear- 
ed from  the  notes  of  the  trial  Judge  and  in  the 
last  case  quashed,  and  in  the  others  upheld,  the 
oonviction.  In  the  reoent  oaae  of  R.  v.  UcOvirr, 
4  0.  W.  N.,  433  (1900),  it  waa  held  that  this  sec- 
tion applied  to  cases  heard  by  the  High  Court 
when  exercising   its  powrra  onder  clause  26  of 


the  Letters  Patent.     See  also  fintrainama  ^]ry*r 
v.  R.,  26  M.,  61,  77  (1901). 

(2)  SMbnkmama  Ayyar  v.  R.,  U  H..  61.  9t, 
97  (1901). 

(3)  In  re  JoyUnen  Maohtrju,  1  W.  R.  P.  C, 
13 ;  s.  c.,  9  Moa  I.  A.,  168 ;  Jl.  r.  KMjtt  Bgrmm- 
ja,  3  Moo.  I.  A.,  468  (1846);  and  see  PM>>  I*- 
uouf  V.  AUantf-aeneral  for  Jerieti,  L.  R.,  8 
App.  Cas.,  304  ;  it.  V.  Botrand,  L.  R.,  1  P.  C, 
620. 

(4)  Expatte  Cartw,  1897,  App.  Caa.,719.  721; 
Be  DiUeU,  12  App.  Cas.,  469,  467  (1887) ;  cited 
argueitdo  in  Bat  OangitiJuu-  v.  R..  22  B.,fiS>  (18(17), 
in  which  leave  to  appeal  was  refused.  In  the  ease 
of  Submhmania  Ayyar  t.  R.,i  C.  W.  K..  ccxii 
(1900).,  26  M.,  61  (1901),  leave  to  appeal  was 
granted  and  the  conviction  set  aside.  ( 1 )  Act  X 
of  1897  repeals  so  much  of  the  Indian  Evidence 
Act  as  relates  to  Act  I  of  1868. 


Digitized  by 


Google 


SCHEDULE. 

Enactmbnts  Rbpbalbd. 

[See  section  2.] 


Number  and  year. 


Tm.B. 


Extent  of  repetJ. 


8Ut.      26 
cap.  57. 


Geo.    Ill, 


For  the  further  rurulation  of  the  trial  of 
persons  aooused  of  oertain  ofienoes 
oommitted  in  the  Bast  Indies ;  for  re- 
pealing 80  much  of  an  Act,  made  in 
the  twenty-fourth  year  of  the  reign  of 
his  present  Majesty  (intituled  '  an 
Act  for  the  better  regulatioo  and 
management  of  the  affairs  of  the  East 
India  Company,  and  of  the  British 
possession  in  India,  and  for  establish- 
ing a  Coort  of  Judicature  for  the  more 
speedy  and  effectual  trial  of  persons 
accused  of  offences  committed  in  the 
Bast  Indies,')  as  requires  the  servants 
of  the  East  India  Compcmy  to  deliver 
inventories  of  their  estates  and  effects ; 
for  rendering  the  laws  more  effectual 
against  persons  unlawfolly  resorting 
to  the  Bast  Indies ;  and  for  the  more 
easy  proof,  in  oertain  cases,  of  deeds 
and  writings  executed  in  Oreat  Britain 
or  India. 


Stat.  14  and   16  Vict.,     To  amend  the  Law  of  Evidence 
cap.  98. 


Act  XV  of  18S2 


Act  XIX  of  1863 


Act  II  of  1866 


A«t  XXV  of  1861 


Aetlcfimm 


...  I  To  amend  the  Law  of  Evidence 


To  amend   the  Law  of  Evidence  in  the 
I      Civil  Courts  of  the  East  India  Com- 
pany in  the  Bengal  Presidency. 


For  the  further  improvement  of  the  Law 
of  Evidence. 


For  simplifying  the  prooedure  of  the 
Courts  of  Onminal  Judicature  not  es- 
tablished by  Boyal  Charter. 


TiM  OtiuraX  Okuutt  Act,  1868 


Section  38  so  far  as  it 
relates  to  Courts  of 
Justice  in  the  East 
Indies. 


Section  11  and  so  much 
of  section  19  as  re- 
lates to  British  India. 


So  much  as  has  not 
been  heretofore  re- 
pealed. 


Section  19. 


So  much  as  have  not 
been  heretofore  re- 
pealed. 


Section  237. 


8*etion$  Tond 8. 


(1)  Act  X  of  IWT  rapsils  •»  much  of  tha  Indisn  Iridenoe  Aot  u  relatM  to  Aot  I  o(  IMS. 
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APPENDIX 
A. 

(Bbtisid  bt  Lboislativb  Dsparthent  up  to  ISth  Dickmbeb,  1906.) 
lA.— PLACES  TO  WHICH  THB  ACT  HAS  BEEN  SPECIFICALLY  APPLIED. 


NamM  of  placet. 


Notification  or  other 
authority. 


SOUTHERN  INDIA. 
1.  BftDgalore 


2.  Hyderabad    Assigned     Dis- 
tncta  or   Berar. 


3.  Sikandarabad  Cantonment, 
inclnsive  of  the  Canton- 
ments of  Aurungabad  and 
Bolarnm. 

4.  The  Hyderabad  Residen<^ 
Bazaars. 

5.  Lands  occupied  by  the 
Nixam's  Onaranteed  State 
Railways  Company,  the 
Oreat  Indian  Peninsula 
Railway,  the  Dhond  and 
Manmiid  Railway,  the 
Madras  Railway  and  the 
Hyderabad-Oodaveri  Valley 
Railway  in  the  Hyderabad 
State. 


No.  2252-1.,  dated  the  7th 
AtiRast,  1883,  and  No. 
3066-1.  dated  the  3lst 
August,  1893.(1) 

No.  181  l-L  B.,  dated  the 
Ist  July,  1898. 


No.  631-I.B.,    dated    the 
4th  February,  1904. 


NORTHERN  INDIA.         j 

6.  Manipur   [For  purposes   of 
catt*  in  which  Britith  tub-  '■ 
jteUart  diftndant*.']  \ 

7.  Lands  occupied  by  the  Jodh- 
pur-Bikaner  Railway  in  the  I 
Patiala   State.  ; 

8.  Lands  occupied  bytbeKalka- 

Simla  Railway  in  the  Pati-  ' 
ada,  Baghat  and  Keonthal 
States. 

9.  Lands  occupied  by  the  Lud- 
hiana^Dhuri-Jakhal      Rail-  j 
wa:r.  the  Raipura-Bhatinda  ' 
Railway  and  .the  Southern  I 
Punjab    Railway    in     the 
Maler  Kotla,  Jind,  Nabha  | 
and  Patiala  States.  i 
jammu  and  Kashmir  [For  , 
fmrpotts  of  easet  in  whMi  { 
th«     Ooternor-Otntral     in 
C«nneU  ha*  juritdielion'].        | 


Where  pubUehed. 


Ditto. 
Ditto. 


British  Enactments,  Native 
States,  Southern  India 
(Madras  and  Mysore), 
Ed.    1899,    pp.    104    and 

in.(2) 

British  Enactments,  Native 
States,  Southern  India 
(Hyderabad),  Ed.  1899, 
p.  39. 

OaatUt  of  India,  1904,  Part 
I.  p.  116. 


Ditto. 
Ditto. 


10. 


No.  413-B.,  dated  the  3rd 
March,  1891. 

No.   356-I.B.,   dated    the 
2Sth  January,  1901. 

No.   427-I.B.,   dated    the 
29th  January,  1904. 


No.  1245-LB.,    dated  the 
I3th  March,  1903. 


No.  933-E.,  dated  the  8th 
May,  1891. 


British  Enactments,  Native 
States,  Northern  India, 
Ed. ,  1900,  p.  66. 

Gaztttt  <^  India,  1901,  Part 
I,  p.  60. 

Ditto,  1904,  Part  I,  p.  96. 


Ditto       1903,        Part 
I,  p.  193. 


British  Enactments,  Native 
States,  Northern  India, 
Ed.  1900,  P.  182. 


I 


(11  The  two  amendlBg  Acta  o(  1M7  and  18!)  I  were  applied  by  this  notificatlaD. 

m  The  Tolonee  referred  to  are  Macphenon'a  Britlah  Enactments  In  force  in  Native  States,  Snd  Edition, 
by  A.  WIUsiBS,  Las. 
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1A.-PLA0KS  TO  WHICH  THK  ACT  HAS  BKKN  SPECIFICALLY 
APPLIBD— <«o«M-) 


Name*  of  plaoM. 


NORTHERN  INDIA.  — 
{eotUd.) 

11.  Baluchistan  Agency  Ter- 
ritoriM. 

12.  Lands  oocapied  by  the  Re- 
wari  Phulem  Chord  Bail- 
way  in  the  Patiala  and 
Nabha  State*. 

CENTRAL  INDIA  AND 
RAJPUT  AN  A. 

13.  Lands  oconpied  by  the 
Indian  Midland  Railway  in 
the  Dholpur  State  in  the 
Rajputaoa  Agency  and  in 
the  States  in  the  Central 
India  Agenor  inelading  the 
Bhopal-Ujiain,  the  Ooona- 
Bina  and  the  Ooona-Bantn 
Bailwa]3  but  exdodingthe 
Saugor-Katni  section  in  the 
Panna  State. 

14.  Lands  occupied  by  the  Raj- 
putana-Malwa  Biailway  in 
the  Native  States  in  the 
Bajputana  Agency  (includ- 
infc  the  Cawnpore-Aohnera 
Section  and  the  Oodra-Bot- 
lam  and  Ratlam-Ujjain 
Railways)  and  in  the  Native 
States  in  the  Central  India 
Agency  (excluding  the 
portion  of  the  Railway  to 
the  south  of  the  River 
Nerbadda.) 

15.  Lands  occapiedl^  the  Jodh- 
pur-Bikaner  Railway  Sys- 
tem in  the  States  in  Baj- 
putana. 

19.  Lands  occupied  by  the  Re- 
wari-Phulera  Chord  Rail- 
way in  the  Jaipur  and  Al- 
war  and  Jodhpnr  States. 

17.  Lands  occupied  by  the  Agra- 
Delhi  Chord  Railway  in 
the  Bharatpnr  State. 

18.  Mhow  Cantonment  (Indore 
State). 


19. 
SO. 


Neemuoh  Cantonment  (Owa- 
lior  State). 

Noweong  Cantonment  and 
Civil  lines  (Chatarpur 
State,  Bnndelkhand). 


WESTERN  INDIA. 

■21.  Kolhapur      Civil      Station 
(Kolhapur  State,  Bombay). 


2S.  Disah  Cantonment  (PiAIan- 
pur  State,  Bombay)  [imtpt 
th*  3rd  paragraph  of  $*e- 
Hon  1]. 


NotiBoation  or  other 
authority. 


Baludiistan  Agency  Laws' 
Law  1890. 

No.  4351-T.R..   dated  the 
Sod  December,  1904. 


No.  18S0-I.B.,  dated  the 
6th  Jnne  1906.  and 
No.  llflO-LB..  dated 
the  7th  March,  1000. 


No.  332-L,  dated  the  a4th 
January,  188S. 


Where  published. 


No.  356-l.B.,    dated   the 
26th  January,  1901. 


No.  4.%0-LB.,  dated  the 
Snd  December  1904  ; 
No.  4M3-LB.,  dated  the 
34th  November,  1906. 

No.  S190-I.B.,  dated  the 
aeth  August,  1904. 

No.  6022-1. .  dated  the  Mth 
December,  1S91. 

No.  6022-L.  dated  the  84th 

December,  1891. 
No.  6022-1.,  dated  the  a4tli 

December,  1891. 


No.  4803-1.,  dated  the  9Ui 
November  1887  as 
amended  by  Ko.  2SiS- 
I.A.,  dated  14th  June, 
1901. 

No.  S287-L.  dated  the  90th 
July,  1900. 


British  Enactments.  Native 
States,  Northern  India. 
Ed.  1900,  p.  238. 

OaaMU  of  ImUa,  19M.  Part 
I,  p.  807. 


British  Enactments,  Native 
States,  Rajputana  and 
Oentrtl  India.   Sd.  1889. 

Sp.  109  and  306  respeotiv*- 
',  and  OautU  of  India 
ma.  Part  \,  p.  166. 


Ditto,  pp.  126  and  3S4  res- 
pectively. 


OatttU  of  India,  1901,  Part 
I.  p.  90. 


Ditto.  1904.  Part 

I,  p.   806,  and  1966,  Part 
I,  p.  839. 

Ditto,  1904,  Part  I.  p.  630. 


British  Enactments,  Native 
States,  Central  India.  Ed. 
1890,  p.  97. 

Ditto. 

British  Enactments.  Native 
States,  Central  India,  Ed. 
1899.  p.  97. 


British  Enaotmants,  Native 
States,  Weatem  Indis,  Ed. 
190O.  p.  269,  and  Oaulti 
of  India,  1901.  Part  I, 
p.  983. 

Bomban  OoMiuutM  OattUt, 
1906,  PartLp.686. 
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lA.-Pi:>A0K8  TO  WHICH  THB  ACT  HAS  BBEN  SPECIFICALLY 
APPLIED- (oonM.) 


Name*  of  plaoes. 


WESTERN  IKDXA.— 

{eontd.) 

23.  Bhuj  Cantonment  (Cutch 
Stftte,  Bombay). 

24.  Baroda  Cantonment 
(Baroda  State). 

25.  Lands  oocnpied  by  the  fol- 
lowing Bailways  in  State* 
in  the  Bombay  Pieei- 
dency ; — 

(1)  BhMutgar-  Qondal-  Juna- 

gad-Porbftodar  Bailway. 

la)  Jetalsar-Veraval  section. 
(6)  Dhiraji  Porbandar  sec- 
tion, 
(e)  Jetalaar-Rajkot  section. 

(2)  Bombay-Baroda  and  Cen- 

tral India  Bailway. 

(3)  Dhrangadhra  Bailway. 

(4)  JamnaKar  Railway.  i 
(R  Morri  State  Railway. 

(6)  Bajputana-Malwa  (Wee- 
tern  Rajpotana  State) 
Bailway. 


Notification  or  other 
authority. 


No.  2840-1.,  dated  the  9Ui 
July,  1891. 

No.  438-LA.,  dated  the 
nth  February,  1899. 

No.  10831.B.,  dated  the 
2nd  March  1900,  as 
amended  by  No.  960- 
LB.,  dated  the  let 
March,  1901. 


Where  pablisbed. 


British  Enactments.  Native 
States,  Western  India, 
Ed.  1900k  p.  386. 

Ditto,  Ed.  1900,  p.  419L 

Ditto,  p.  .177,  and  Onttttt  €tt 
India,  1901,  Part  I,  p.  184. 


IB.— PLACES  TO  WHICH  THE  ACT  HAS  BEEN  OBNBRALLT  APPLIED  IN 
COMMON  WITH  OTHER  ENACTMENTS  IN  FORCE  IN  NEIOHBOUB- 
ING  BRITISH  DIOTRICTS  OR  PLACES  UNDER  BRITISH  (JURISDIC- 
TION. 


SOUTHERN  INDIA. 

BamandruK  {in     rt*p*et    to 
erimlnaljuritdiotion  ovtr  all 
pertont  not  bttng  tvbi»eli  of 
th*  Bafa  of  Samdm:) 
2.  lAnds  oocnpied  by  the  Shora- 
nur- Cochin  Bailway  in  the 
Travancore     and      Cochin 
States. 
3.(a)  Lands    occupied    by    the 
Bangalore  Branch  of  the 
Madras  Railway. 
(6)1  Lands     occupied    by  the 
Mysore    State    Railway 
from  and  inclusive  of  the 
Harihar  Ry.    Station  to 
and  inclusive  of  the  Ban- 
galore By.  Station. 
{e)  unds    oocnpied   by    the 
Mysore     State    Railway 
from  and  inclusive  of  the 
Teswanthpor       Junction 
By.  Station  to  the  fron- 
tier of  the  State  on  the 
Bangalore-Hindnpur  sec- 
tion of  the  Mysore  Stete 
By. 
(<f)  Lands    occupied  hf   the 
Kolar  Gold  Clelds  Rail- 
way. 
4.  lAnds  ocoapied   by  the  My- 
sore section  of  the  Southern 
Mahratta  Railway. 


No.  1018-L,  dated  the  6th 
March,  1881, 


No.   4862-I.B..  dated  the 
2nd  November,  1900. 


No.  607-1.,  dated  theOth 
February,  1886. 


British  Enactments,  Native 
States,  Southern  India 
(Ifladraa  and  Mysore), 
Ed.  1890,  p.  aO. 

Oatttta  of  India,  1900.  Part. 
I,  p.  731. 


British  Enactments,  Native 
States,  Southern  India 
(Madras  and  Mysore), 
Ed.  1800,  p.  239. 


I 


No.  3713-1.,  dated  the  lOth 
September,  1880. 


British  Enactments,  Native 
States,  Southern  India 
(Madras  and  Mysore). 
Ed.  1890,  p.  238. 


Digitized  by  ^OOQIC 


812 


Appendix  A. 


IB.— PLACES  TO  WHICH  THE  ACT  HAS  BERH  GENERALLY  APPLIED  IK 
COMMON  WITH  OTHBE  ENACTMENTS  IN  FORCE  IN  NEIGHBOITR- 
INO  BRITISH  DISTRICTS  OR  PLACES  tTNDBR  BRITISH  JURISDIC- 
TION-(eo«M.) 


Name*  of  pUow. 


SOUTHERN  INDIA- 
ieontd.) 

Lands  occupied  by  the  Soatb- 
em  Mahratta  Kailway  in 
the  Hyderabad  State. 

Lands  occupied  by  the  Barsi- 
Lifcht  Railway  in  the  Hy- 
derabad State. 

Lands  occupied  by  the  South 
Indian  Railway  in  tiie  Tra- 
vancore  State. 


Notification  or  otiter 
authority. 


Where  publiabed. 


No.  46M-L,  dated  the  18th  >  British   Enactment!,  Native 

November,  1891.  States,    Southern     India 

(Hyderabad),    Ed.    1889, 

£.887. 

!  No.  3344-LB.,  dated   the  Ditto,  p.  688. 

26th  AuKUst,  1887. 

No.  1474-LB.,  dated    the 
aOth  April,  1906. 


11 


NORTHERN  INDIA. 

8.  Lands  occupied  by  the  Beu- 

gal-Dooars  Railway  and  by 
the  Eastern  Bengal  State 
Ry.  in  Cooch  Behar. 

9.  The    Tributary    Mehals    of 

Orissa  (<n  rupeet  to  ertmi- 
not  juritdietion  in  etrtain 

10.  The  Tributary  and  Political 

States    of  Chutia  Nagpnr 
(in  rnptet  of  criminal  Jurit- 
dietton  In  ctrtaln  c<ut$). 
lands  occupied  by  the  Ben- 

Sl-Natfpur  Railway  in  the 
obarbhunj  State  (Orissa) 
and  in  the  Tributary  States 
of  Chutia  Nan>ur,  except  a 
portion  of  the  Gangpar 
Stete. 

13.  Lands  occupied  by  the  Ben- 

SJ-Nagpur  Railway  in  the 
ingir  Taluq,  and  in  the 
western  parts  of  the  Gang- 
par  State  between  the  Sam- 
iMtlpur  Road  and  Gobind- 
pur  Railway  Stations. 
18.  Parts  of  the  Namwan  As- 
si^ed  Tract  formerly  ad- 
ministered by  China. 

14.  Lands  occupied  by  the 
Bareilly-Rampur-M  o  r  ada- 
bad  Railway  (Ondh  and  Ro- 
hilkhand  State  Railway). 

16.  Lands  occupied  by  the  head- 
works  of  the  Bhawalwah 
Lodran  Canal  (Bhawalpur 
State,  Punjab). 

16.  Kasumpti,  Simla  (Keon- 
thal-HiU  State). 
Lands  oooupied  by  the 
Delhi-Umbalia-Kalka  RaU- 
way  in  the  Kalsia  and 
Fatiala  States  (Punjab). 
Lands  occupied  by  the 
Northwestern  Railway  in 
the  Nnbha,  Patiala  and 
Kapurthala  States  (Punjab). 
Lands  occupied  by  the  Raj- 
putana-Malwa  Railway  in 
the  Nabba  and  Pataudi 
States  (Punjab). 


17. 


)8. 


19. 


No.  1102-I.B.,   dated  the 
«th  March,  1903. 


:  No.  1376-I.B..  dated   the 
I       21st  March,  1900. 


No.  S444-I.B.,   dated  the 
17tb  August,  1906. 


No.  1101-LB.,  dated   the 
6th  March,  1903. 


No.  344»-I.B.,  dated    the 
17th  August,  1906. 


No.  788I.B.,     dated  the 
2nd  June,  1880. 

No.  1880-L,  dated  the  1st 
June,  1894. 


No.  28S4I.,  dated  the  2Sth 
September,  1883. 


No.  1616-L,  dated  the  16th 

May.  1886. 
No.  4196  L,  dated  the  16th 

October,  1891. 


No.  1S03-I.,  dated  the  7th 
May,  1886. 


No.  1007-L,  dat^  the  21st 
March.  1884. 


OattU*  of  India 
I,  p.  236. 

.1906, 

Part 

Ditto, 
I,  p.  178. 

1903, 

Part 

Ditto. 
I,  p.  187. 

1900, 

Part 

Ditto, 
I.  p.  SUB. 

1906, 

Part 

Ditto, 
I.  p.  177. 

1903. 

Part 

Ditto,  1906,    Part 

I,  P.58S. 


British  Enactments,   Native 
States.    Northern    India. 
Ed.  1900.  p.  CA. 
Ditto,  p.  n. 


Ditto,  p.  94. 

Ditto,  p.  100. 
Ditto,  p.  143. 

Ditto,  p.  149l 

Ditto,  p.  182. 
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IB.— PLACES  TO  WHICH  THE  ACT  HAS  BEEN  GENERALLY  APPLIED  IN 
COMMON  WITH  OTHER  ENACTMENTS  IN  FORCE  IN  NEIGHBOUR- 
ING BRITISH  DISTRICTS  OR  PLACES  UNDER  BRITISH  JURISDIC- 
TION—(oonW.) 


Names  of  places. 


NotiRoatiOD  or  other 
antbority. 


Where  published. 


NORTHERN  INDIA- 

{oontd). 


20, 


21 


Lands  occapied  by  the  Re- 
wari-Ferozepiir  section  of  j 
the  Rajputaiia-Malwa  Rail- 
way in  the  Nabha  and 
F^ridkot  States  (Punjab). 
Lands  occupied  by  the  Re- 
wari  Feroiepore  section  of 
the  Rajpatana  Malwa  Rail- 
wayin  the  Patiala,  Jhindand 
Dujana   States    (Punjab). 

22.  Lands  occupied  by  the 
Southern-Punjab  Railway 
in  the  Bhawulpore  and  Bi- 
kanir  States. 

23.  Lands  occupied  by  the 
Jammu  and  Kashmir  Rail- 
way (Sialkot-Jaromu  sec- 
tion of  the  North-Western 
Railway)  in  the  State  of 
Jammu  and  Kashmir. 


CBNTKAL  INDIA  AND 
RAJPUTANA. 

24.  Meywar    and   Marwar-Mer- 
wara. 

25.  Deoli  Cantonment  (Meywar 
and  Jaipur  States). 

26.  Lands  occupied  by  4he  Ben- 

gil-Nagpur  Railway  in  the 
eudatory  States  of  the 
Central  Provinces,  and  in 
the  Rewah  State  in  the 
Central  India  Agency. 

27.  Lands  occupied  by  the 
Saugor-Katni  section  of  the 
Indian  Midland  Railway  in 
the  Pnnna  State  in  the 
Central  India  Agency. 

28.  Lands  occupied  by  the  In- 
dore  section  of  the  Rajpnta- 
na-Malwa  Railway  to  the 
south  of  the  River  Nerbnd- 
da. 


WESTERN  INDIA. 


29. 


Lands  occupied  by  the 
Ahmedabad-Parantij  Rail- 
way in  the  States  of  Baroda 
and  Idar. 

30.  Etombay,  Baroda  and  Cen- 
tral-India Railway  (Godhra 
Branch). 

31.  Lands  occupied  by  the  Go- 
dhra-Rntlam-Naeda  Rail- 
way in  the  Baria  State 
(Bombay  Presidency). 
Lands  occupied  by  the 
Great  Indian  Peninsula  Ry. 
in  the  Knrundwar  State 
(Bombay  Presidency). 


.«. 


No.  2925-L,  dated  the  28th 
AnguKt,  1885. 


No.  9927-L,  dat«d  the  Sth 
November,  1886. 


No.  3387-I.B.,  dated  the 
13th  November  1890 
and  No.  733-1.  B.,  dated 
gth  February,  1900. 

No.  t4S8-L,  dated  the  8th 
April,  1891. 


No.  3S-J.,  dated  the  Sth 
March,  1872. 

No.  99^,,  dated  the  18th 
June,  1876. 

No.   3443-LB.,    dated   the 
17th  August,  1906. 


No.  2191-I.B.,   dated  the 
4th  August,  1899. 


No.  1007-1.,  dated  the  2l8t 
March,  1884. 


British  Enactments,  Native 
States,  Northern  India, 
Ed.  190O,  p.  165. 


Ditto,  p.  165. 


Oaztttt 


India,  1889    and 


IflOO,  Part  I,  pp.  1023  and 
88,  respectively. 

British  Eractineuts,  Native 
States,  Northern  India, 
Ed.  1900,  p.  193. 


British  Enactments,    Native 

States,     Rajputana,    Ed. 

1899,  p.  66. 
British  Enactments,   Native 

States,     Uajputana,     Ed. 

1899,  p.  82. 
Oaz«tt»  of  India,  1906,  Part 

I,  p.  585. 


British  Enactments,  Native 
States,  Central  India,  Ed. 
1S99,  p.  .309. 


Ditto,  p.  318, 


No.    1082-I.B.,  dated  the  I  British    Enactments,  Native 
2nd  March,  1900.  ,        States,     Western      India. 

I        Ed.  1900,  p.  393. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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1B-PLACB8  TO  WHICH  THB  ACT  HAS  BBBN  OBNBRALLY  APPLIBD  IR 
COMMON  WITH  OTHBR  ENACTMBNTS  IN  FORCB  IN  NBIOHBOUB- 
INO   BRITISH   DISTRICTS   OR   PLACES  UNDER    BRITISH  JTJIUSDIC 

TION-(«>iU<i.) 


Namm  of  places. 


NotiSoatlon  or  othor 
anthority. 


Where  publiabed. 


WESTERN  INDIA- 

ieontd.) 


I 


3S.  Lands     ocotipied     hj    the  ,  No.    10e2-I.R..  dated  the 
Kolhapor  State  Railway  in  2nd  Blarcb,  1900. 

the  States  of  Kolburar  and 
Miraj,  Senior  (Bombay  Pre- 
sidency). 

34.  Lands  ocou^ed  by  the 
Kotri-Bohri  Railway  in  the 
Khairpar  State  in  Sindh. 

SK.  Lands  occnpied  by  the  Meh- 
sana-Viramgam  Railway  in 
the  Baroda  State  and  in 
the  Katonn  and  Ijpura 
Estates  of  the  Mahikantba 
Agency  (Bombay  Presi- 
dency). 

38.  Lands  oocapied  b^  the  Pa- 
lanpur-Disah  Railway  in 
the  Palanpor  State  (Bombay 
Presidency). 

37.  Lands  ocoopied  by  the  Raj- 
nipla  State  Railway  (Ank- 
leshwar-Pardi  Section)  in 
the  Rajpipla  State  (Bombay 
Presidency). 

38.  Lands  occupied  by  the  ! 
Southern  Mahratta  Rail-  I 
way  in  States  in  the  Presi-  { 
dency  of  Bombay.  i 

39i  Lands     occupied     by    the  i 

Tapti    Valley    Railway    in 

the     Baroda    and     Sacbin  ' 

States.  ; 

40.  Lands     occupied     by    the  i 

Anand-Petlad-Oambay  Rail- ' 

way   in    the   Baroda    and  , 

Oambay  States. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


British  Enactments,  Native 
Stetea.  Wertem  India, 
Ed.  1900,  p.  306. 


Ditto. 
Ditto. 


Ditto. 


Ditto 


Ditto  as  amended  by 
No.  1432-I.B.,  dated 
the  13th  April,  1901. 


Ditto. 
Ed.  1899,  p.  39S. 

Ditto. 


Ditto,  and  OaseU4  of  India 
1901,  Part  I,  p.  ^. 


2.-PLACE  BEYOND  THE  LIMITS  OP  INDIA  TO  WHICH  THE  ACT  HAS  BEEN 
MADE  APPLICABLE  BT  BIS  MAJESTY  IN  COUNCIL  FOR  PURP098S 
OF  CASES  IN  WHICH  BIS  MAJESTY  HAS  JURiaDICTION.(l) 


1.  Zaniibar 

2.  Persian  Coast  and  Islands  . 

3.  Somali  Land  Protectorate  . 

4.  Bast  Africa  Protectorate  . 


Zaniibar  Orderin  Council, 
dated  the  7th  July 
1897,  Art.  n(b)  and 
Sohedule  1. 

Persian  Coast  and  Islands 
Order  in  C  o  u  n  c  i  1, 
dated  the  13th  Decem- 
ber 1888,  Arts.  7,  8,  ft 
23. 

Somali  Order  in  Council, 
dated  the  7th  October, 
1899,    Art.  7. 

The  Bast  Africa  Orders 
in  Oonncil,  1897.  dated 
the  7th  July,  1897.  Art. 
11  (b)  and  Efchednle. 


British  Enactments,  Native 
States,  Western  India, 
Ed.  1900,  pp.  515  and  630L 

Ditto,  pp.  478, 479  and  481. 


Ditto,  p.  496. 


OiattU  of  India,  1897.  Part 
I,p.»l. 


(I)  IMS  Ust  only  contains  such  InfonmUcn  sshaa  been  collected  up  to  date  and  does  not  pi  ofm  to  be 
^ulianetiTe. 
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a— A  LIST  OF  SOME  NATIVE  STATES  IN  INDIA  WHICH  HAVE  ADOPTED 
THE  ACT  AS  THEIR  LAW.(l) 


Namm  of  pliuMM. 


WESTERN  INDIA- 
(eonM). 
1.  PnddukoUai  (Hadraa    Pre- 
sidenejr). 


2.  Saodnr  (Madras  Preridenoy). 

3.  Myaore 


4.  Akallcot     (Bombay      Praai- 
dena7).(2) 


5.  Jaojin      (Bombay     Pred- 

denoy). 
9.  Jath  (Bombay  Preaidenoy). 


7.  Kolbajpor     State    (Bombay 
Preaidency). 


8.  Miraj     (Janior):     (Bombay 
Preaidency). 


9.  Ramdurg  (Bombay  Preai- 
dency). 

M.  SaobiD  (Bombay  Preai- 
dencfy). 


11.  Sawantwadi  (Bombay   Pre- 
aidency). 


12.  Savanor 


IS.  Jamkbandi  (Soothem  Mah- 
ratta  Ooantry). 


Notifioation  or  other 
authority. 


Poddukottai 
II  of  1882. 


RegalatiOD 


Introduced  by  the  Baja  ... 

Schedule  attached  to  the 
Instrament,  dated  lat 
March  18^,  tranafer- 
ring  the  Oorernment 
to  the  Maharaja. 

NotifloatioD  No.  3413, 
dated  the  19th  July, 
1880. 

Notificatioa  by  the  Nawab 
of  Janjira. 

Notifioation  by  the  Chief 
of  Jath,  dated  the  fith 
May,  1888. 

Notifioation  by  the  Coun- 
oU  of  Administration 
on  behalf  of  the  Minor 
Raja,  dated  the  26th 
Febraary,  1888. 

Notifioation  by  the  Joint 
Administrators  on  be- 
half of  tbo  Minor 
Chief,  dated  the  10th 
August,  1888. 

Ditto,  ditto,  dated  the 
17th  Deoember,  1888. 

No.  2983,  dated  the  7th 
May,  1887  (on  behalf  of 
the  Oovemment  of  the 
Nawab  of  Sachin). 

Notifioation  No.  MO, 
dated  the  10th  March 
1888,  by  the  Political 
Superintendent  of  the 
State  (on  behalf  of  the 
Oovemment  of  the 
Chief). 

Notification  dated  the 
21st  May,  1807,  by  the 
Administrator  of  the 
State  (on  behalf  of  the 
Minor  Nawab  of  Sava- 
nar). 

Notification  dated  1st 
February,  1901,  by  the 
Political  Agent. 


Where  published. 


See  note   in    Native  States 
lists,      Southern      India 
(Madras      and     Mysore), 
Ed.  1888,  p.  20. 
Ditto. 

British  Enactments,  Native 
States,  Southern  India 
(Madras  and  Mysore), 
Ed.  1809,  p.  67. 

Bombay  Oov«mm»tU  OtattU, 
1880,  Part  1,  p.  658. 


'Not  known. 


Bombttu  Oovtmtiunt  Oaxttt*, 
1887,  Part  I,  p.  377. 


^-Not  known. 


Published     in    the   Savaniir 
State  on  26tb  July  1807. 


Not  known. 


(1)  Id  addition  to  tbe  NatiTa  Statss  that  hara  tdoptad  the  Ao^  it  may  b«  mentioned  that  In  th* 
Kathiawar  •geney,  ml«  buad  on  the  Indian  Ividence  Aot  (I  of  Wit)  haTe  been  brought  Into  force  bj 
NoUfleatlon  No.  1,  dated  the  (th  January,  W*.    See  KatkUnoaT  Jgncr  OoMttU,  1874,  Supplement,  p.  SS. 

(<)  The  Act  was  introdneed  by  the  Oorcniar  of  Bombay  in  Ocnnoll  when  the  State  wae  under  Brttleh 
aanacemaBt. 
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APPENDIX 
Aa. 

FIFTH  REPORT  OF  HER  MAJESTTB  C0MMl8St0NEBS 

APPOIlfTED  TO  PREPARE  A  BODY  OF 

SUBSTANTIVE  LAW  FOR  INDIA. 


REPORT. 


TO  THE   QUEENS   HOST   EXCBLLBNT   MAJESTY. 

Wb,  Tonr  Majesty's  Commissioners  ai>pointed  to  prepare  a  body  of  SabatantiTe  Lav 
for  India,  now  humbly  submit  to  your  Majesty  rules  of  law  whioh  we  have  prepared  on  the 
subject  of  evidence. 

India  does  not  at  present  possess  an  uniform  law  npon  this  subjeot.  ^tiiin  the 
Presidency-towns  the  English  law  of  Evidence  is  in  force,  modified  by  certain  Acts  of  the 
Indian  Legislature,  of  which  Act  n  of  1865  is  the  most  important. 

This  Act  contains  many  valuable  provisions.  It  extends  the  range  of  jndioial  notios 
and  facilitates  the  proof  of  documents,  of  foreign  systems  of  law  and  of  matters  of  pnbHe 
history.  It  removes  incompetency  to  testify  by  reason  of  interest  or  relationship  ;  renders 
parties  to  suits  liable  to  be  called  as  witnesses,  and  makes  husband  and  wife  competoit  wit- 
nesses for  or  against  each  other  in  civil  proceedings  ;  rmders  dying  declarations  admissi- 
ble though  the  declaraot  may  have  entertained  hopes  of  recovery ;  provides  that  witnesses 
may  be  cross-examined  by  the  party  who  called  them,  and  that  they  shall  not  be  excused 
from  answering  questions  because  they  may  thereby  criminate  themselves.  Declarations 
which  were  against  the  pecuniary  interest  of  the  persons  who  made  them,  and  entoies 
according  to  the  usual  course  of  business,  both  of  which  kinds  of  evidence  tiie  WngHah  j^^ 
admits  only  in  case  of  death,  are  under  this  Act  admissible  if  the  person  who  made  the  deoUr- 
ation  or  the  entry  has  become  incapable  of  giving  evidence  or  if  his  testimony  cannot  be 
procured.  The  Act  also  gives  to  books  regularly  kept,  and  to  certain  commercial  docam«ot% 
the  character  of  corroborative  though  not  of  independent  evidence,  and  midbee  entries  in 
such  books  independent  evidence  of  certain  formal  matters  ;  it  extends  the  class  of  persons 
whose  declarations  are  admissible  in  case  of  pedigree,  and  provides  in  effect  that  mistakes 
committed  in  the  rejection  or  reception  of  evidence  shall  not  lead  to  a  new  trial  or  to  the 
reversal  of  a  decision  unless  a  substantial  failure  of  justice  has  been  caused  thereby.  The 
Act,  however,  bears  reference  in  many  places  to  the  existing  law,  and  it  appears  to  have 
beendesigned,  not  as  a  complete  body  of  rules,  but  as  supplementary  to,  and  corrective  of, 
the  English  law,  and  also  of  the  customary  law  of  evidence  prevailing  in  those  parts  of 
British  India  where  the  English  law  is  not  administered. 

This  customary  law  has  not  assumed  sny  definite  form  ;  the  Mahomedan  law,  since 
the  enactment  of  the  new  Code  of  Criminal  Procedure,  has  ceased  to  have  any  validity  in  the 
Country  Courts,  even  in  criminal  matters  ;  and  those  Courts  have  in  fact  no  fixed  rules  <A 
evidence  except  those  contained  in  Act  II  of  1865.  They  are  not  required  to  follow  the 
English  law  as  such,  although  they  are  not  debarred  from  foUowins  it  where  tiiey  regard  it 
as  the,  most  equitable. 

In  laying  down  uniform  rules  for  the  guidance  of  the  Indian  judges  in  general,  as  well 
in  the  Courts  just  mentioned  as  in  those  in  which  the  English  law  of  Evidence  has  hitherto 
prevailed,  we  do  not  think  that  it  would  be  advisable  to  adopt  a  system  so  artificial  as  that 
which  has  grown  up  in  this  country . 

The  English  practice  has  been  moulded  in  a  great  degree  by  oar  social  and  legal  insti- 
tutions and  our  forms  of  procedure ;  and  much  of  it  is  admitted  to  be  unsnited  to  the  various 
states  of  society  and  the  different  forms  of  property  which  are  to  be  met  with  in  India.  In 
England  the  aim  has  been  to  avoid  presenting  to  the  consideration  of  the  jury  whatever  it 
was  thought  could  not  safely  be  presented  to  an  unprofessional  tribnnaL  la.  order  to  ob- 
tain this  end,  various  kinds  of  evidence,  which  were  deemed  little  wortiiy  of  credit,  were 
pronounced  inadminible,  and  a  great  deal  of  evidence  which,  if  duly  weighed  and  dispas- 
sionately consideied,  would  tend  to  the  elucidation  of  truth,  is  absolutely  exoluded.  On 
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the  oUmt  hand,  eyidence  is  admitted  which  is  at  least  as  danseroos  as  that  which  is  shut 
oat.  Thus  parent  and  child  cannot  lef  ose  to  bear  testimony  lor  or  against  each  other  in 
criminal  oases,  while  a  wife  cannot  be  asked  a  question  on  the  trial  of  ner  husband  unless 
the  trial  be  for  an  offence  commited  against  herself.  In  matrimonial  oases  the  inconsis- 
tencies of  the  law  as  to  the  competency  of  the  married  persons  to  give  evidence  cause  fro- 
quent  embarrassment,  and  even  occasional  failure  of  justice. 

In  a  country  like  India,  where  the  task  of  judicial  investigation  is  attended  with  pecu- 
liar difficulties,  and  where  it  is  the  duty  of  the  judge  in  all  civil,  and  in  some  criminal,  cases, 
to  decide  without  a  jury,  there  is  greater  danger  of  miscarriage  from  the  mind  of  the  Court 
being  uninformed  than  from  it  being  unduly  influenced  by  the  information  laid  before  it.  It 
seems,  therefore,  better  to  afford  every  facility  for  the  admission  of  truth  although  with  some 
risk  that  falsehood  or  error  may  be  mixed  with  it,  than  to  narrow,  with  a  view  to  Uie  exolu- 
aion  of  falsehood,  the  channels  by  which  truth  is  admitted.  It  is  of  course  impossible  to 
admitallevidenoethatmay  be  offered,  for  this  would  lead  to  excessive  waste  of  time  ;  but 
we  have  provided  that  all  relevant  evidence  not  expressly  excluded  by  our  rules  shall  be 
admissible,  and  that  except  in  those  few  oases  where  the  law  itself  attaches  a  special  im- 
portance or  effect  to  particular  evidence,  the  Court  shall  decide  for  itself  whe  ther  any  wei^t, 
and  what  weight,  shall  be  assigned  to  each  piece  of  evidence  that  is  submitted  to  it.  The 
'  judge  must,  ol  course,  form  his  own  opinion  regarding  the  relevancy  of  any  evidence  which 
the  parties  may  desire  to  submit  to  him  ;  but  it  is  often  difficult,  especially  in  the  early 
stage  oi  a  trial,  to  show  the  exact  bearing  of  each  piece  of  evidence  upon  the  issues.  It  is  by 
no  means  our  desire  that  our  rules  should  be  understood  as  imposmg  upon  the  judges  the 
use  of  excessive  strictness  in  excluding  evidence  of  which  the  appUoabiUty  cannot  be  fully 
shown  at  the  moment  when  the  evidence  is  tendered.  We  have,  however,  inserted  pro- 
visions intended  to  guard  against  the  trial  of  collateral  issues  arising  out  of  questions  asked 
with  a  view  to  impugn  the  credit  of  witnesses. 

It  will  be  seen  that  we  have  discarded,  for  the  most  part,  the  rules  which  limit  the  dis- 
cretion of  the  Court  in  drawing  its  conclusions  from  the  whole  of  the  evidence.  While  we 
do  not  interfere  with  those  provisions  of  the  Act  for  the  registration  of  assurances  or  of  0» 
Code  of  Criminal  procedure  which  recognise  certain  things  as  prim'i  facie  evidence,  that  is 
to  say,  as  conclusive  unless  met  by  counter-evidence  yet  we  do  not  by  our  own  rules  attach 
this  character  to  evidence  of  any  class,  nor, — except  where  the  testimony  of  a  witness  has 
been  attacked,— do  we  recognise  anything  as  corroborative  though  not  independent  evi- 
dence. We  have  provided  that  a  Court  may  act  upon  the  testimony  of  a  single  witness, 
even  in  the  case  of  the  gravest  offences  against  the  State,  or  of  perjury,  or  of  criminal 
charges  supported  by  the  evidence  of  accomplices  alone. 

An  attempt  to  define  all  the  oases  in  which,  and  the  purposes  for  which,  particular  evi- 
dence may  be  received,  would  in  our  opinion  impede  instead  of  aid  the  investigation  of 
troth.  We  hope  that  the  course  which  we  have  adopted  will  render  it  easier  for  those  who 
admhiister  the  uw  to  avoid  the  error  BO  often  committed  in  practice  where  a  strict  standard 
of  admissibility  exists — that  of  supposing  that  whatever  evidence  is  admissible  oomes  in 
some  degree  accredited  to  the  Court. 

The  exclusion  even  of  relevant  evidence  may  be  desirable,  when  the  evidence  is  such 
that  people  are  naturally  inclined  to  attach  undue  importance  to  it ;  when  it  is  snob  as  can- 
not be  admitted  without  the  danger  of  encouraging  forgery ;  or  when  it  is  suoh  as  cannot 
be  received,  or  at  least  cannot  be  extorted,  without  injury  to  interests  which  are  even  more 
important  than  the  judicial  investigation  of  truth. 

Although  we  have  laid  it  down  generally  that  all  relevant  evidence  shall  be  admissible, 
we  have  thought  it  necessary  to  make  certain  exceptions  from  this  rule.  These  exceptions 
relate  chiefly  to  that  kind  of  evidence  which  is  described  in  the  English  books  under  the  title 
"hearsay.  We  have,  however,  abstained  from  making  use  of  the  word  "hearsay" 
from  the  uncertainty  and  vagueness  of  the  meaning  usualy  attributed  to  that  word.  What 
a  witness  says  as  to  what  some  other  person  has  said  or  written  may  be  called  '  *  hearsay'  * 
inonesenseof  that  word,  and  that  the  widest  or  popular  sense  ;  but  the  statements  by  a 
witness  of  what  he  has  heard  another  persou  say  may  be,  ir.  fact  (as  in  cases  of  slander), 
the  very  matter  in  issue  ;  or  in  other  oases  may  be  part  of  the  circumstances  which  it  is 
easential  to  ascertain.  On  the  other  hand,  *  *  hearsay' '  may  be  defined  to  be  that  which  a 
witness  does  not  say  as  of  his  own  knowledge,  but  says  that  another  has  said  or  signified  to 
him-  This  is  probably  a  more  steiot  and  accurate  definition  of  the  word  "hearsay  "as 
used  in  the  BngHsh  law :  but  it  does  not  include  all  that  is  known  in  that  law  as  hearsay. 

After  much  considering  this  snbjeot,  we  have  thought  that  it  would  promote  a  more 
socnrateapprehensionofourmeaning,  and  be  of  more  practical  utility  in  the  Indian  Courts, 
if  we  were  to  exclude  the  word  altogether.  We  have,  therefore,  without  attempting  any 
definition  of  the  word  *  'hearsay, ' '  endeavoured  to  lay  down  rules  for  the  exclusion  of  that 
class  of  evidence  in  the  oases  in  which  we  think  it  ought  to  be  excluded,  and  for  the  ad- 
miaiion  of  it  in  the  cases  in  which  we  think  it  ought  to  be  admitted.  We  have  accordingly 
gone  through  the  various  classes  of  evidence  in  which  arises  the  question  of  admissibility 
or  exchision  of  what  is  called  in  the  English  law  "hearsay,"  and  have  endeavoured  to  state 
the  rule  appUoabie  to  eaoh  olass. 

W,  LE  52  J 
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Most  of  the  rules  for  the  admissibility  of  this  kind  of  evidence  are  recognized  by  tbe 
English  law,  others  are  in  accordance  with  the  Indian  Act  II  of  1855,  above  referred  to, 
or  are  intended  to  relax  the  Knglish  rules  still  further  than  was  done  by  that  aiactment. 

We  have,  for  instance,  made  admissible  in  evidence,  that  which  has  been  spoken,  writ- 
ten, or  otherwise  intimated  in  the  ordinary  course  of  business  by  a  person  who  has  sincr 
died  or  become  incapable  of  giving  evidence  or  whose  presence  oimnot  be  procured  ;  and 
we  have  admitted  entries  in  books  kept  in  the  ordinary  course  of  business.  We  have  also 
made  admissible  written  acknowledgments  of  the  receipt  of  money,  goods,  securities,  or 
property  of  any  kind,  and  documento  used  in  commerce.  Declarations  which  under  tiie 
English  law  are  only  admitted  because  they  have  been  made  against  interest  will,  by  the 
effect  of  our  rules,  be  excluded,  unless  they  have  been  made  in  the  ordinary  course  of  busi- 
ness. The  test  of  pecuniary  interest  is  exceedingly  difficult  of  application,  and  appears  to 
OS  to  be  of  little  value  as  a  test  of  truth. 

We  have  admitted  statements  as  to  matters  of  reputation  and  of  pedigree  made  by 
persons  since  dead  or  incapacitated,  or  whose  presence  cannot  be  procured  ;  adding  in  tlie 
case  of  pedigree  a  proviso  that  the  person  who  made  the  statement  shall  have  had  special 
means  of  knowledge.  ■  We  have  discarded  the  condition  of  the  English  law  which  requires 
that  the  statement  shall  have  been  made  before  the  controversy  had  arisen,  as  we  think  tiiat 
Uiis  circumstance  affecto  rather  the  weight  than  the  admissibility  of  the  statement.  We 
have  allowed  a  limited  effect,  as  evidence,  to  newspaper  reports  of  public  meetings. 

The  indulgence  afforded  to  witnesses  by  the  existing  law  in  permitting  them  to  refer 
to  oontemponmeous  memoranda  appears  to  us  to  be  carried  too  far  when  co|Hes  of  SDoh 
memoranda  are  allowed  to  be  used  for  the  purpose  ;  and  our  rules  do  not  permit  the  use  of 
eopiea. 

Another  clause  of  exclusion  applies  to  aocumentary  evidence.  Unless  some  degree  of 
caution  were  observed  with  regard  to  the  authentication  of  writings,  ^reat  facilities  would 
be  afforded  for  the  fabrication  of  documente.  We  have,  therefore,  lud  down  rules  for  the 
evidence  to  be  required  of  the  proper  execution  of  documents,  sad,  retaining  the  distinction 
between  primary  and  secondary  evidence,  have  provided  against  the  admission  of  the  lattw 
where  the  former  is  procurable.  We  hope  that  these  rules  will,  in  combination  with  the 
laws  lately  passed  by  the  Indian  legislature  for  the  registrationof  assuraaoeSitend  to  the 
improvement  of  Indian  documentary  evidence.  (I) 

The  third  case  in  which  we  have  excluded  testimony  is,  where  ite  admission  would  be 
dangerous  to  the  public  servioeor  inconsistent  with  decency  or  morality,  with  the  confideooe 
of  married  life,  or  with  the  freedom  of  intercourse  between  a  client  and  his  legal  adviser. 

We  have  provided  that  questions  of  a  criminatory  tendency  shall  not  be  asked  merefy 
in  order  to  test  the  credit  of  a  witness.  We  have  not  adopted  section  19  of  Act  XIX  <» 
1863,  which  excuses  witnesses  from  producing  their  own  title-deeds — a  provision  whieh 
must,  under  an  improved  system  of  registration,  become  every  day  less  suited  to  India. 
Judges  will,  no  doubt,  protect  witnesses  from  the  production  of  their  title-deeds  when  they 
are  not  relevant  and  material  to  the  cause.  We  have  not  adopted  in  all  respects  the  doctrines 
of  the  English  law  on  the  subject  of  the  effect  of  previous  decisions  when  adduced  as 
evidencs. 

To  those  judgments,  which  are  admitted  by  the  laws  of  all  other  countries  as  cooclnsTre 
evidence  not  only  between  the  parties  but  as  against  strangers,  we  have  affixed  tiie  same 
character  in  India;  in  all  other  cases  we  have  provided  that  the  judgment  of  a  CSotirt  of  ochd- 
petent  jurisdiction  upon  a  matter  directly  in  issue  shall  be  admissible  as  evidence  between 
the  same  parties  upon  the  same  matter  directly  in  issue  in  another  cause,  but  that  it  shall 
not  be  conclusive.  As  regards  strangers,  we  have  provided  that  itshall  be  admissible  met^j 
as  evidence  that  such  a  judgment  was  pronounced  between  the  parties. 

We  have  thought  that  the  Court  will  arrive  at  the  tavth  more  accurately  if  left  to  draw 
tiieir  inference  from  the  evidence  given,  than  if  fettered  by  rules  of  presumptica,  which  are, 
in  our  opinion,  incapable  of  being  laid  do  wn  so  as  to  be  imiversally  applicable.  It  may  per- 
haps be  made  a  question  how  far  the  subject  of  evidence  falls  under  the  head  of  SnbatantiTe 
Law,  uid  some  of  the  sections  of  the  Driit  now  submitted  oertainfy  border  closely  oo  Pnioe- 
dnre.  Those  sections,  however,  have  not  found  a  place  in  either  of  the  Codes  of  Prooedme. 
We  have  therefore  inserted  them  (with  some  modifications),  as  it  appears  to  us  that  tiie  l»w 
of  evidence  ought  not  to  be  left  to  be  gleaned  frommanydifferentaiaotmenta,bntthatao 
much  of  it  as  is  not  to  be  f  oimd  in  the  Codes  of  Procedure  should  be,  as  far  as  poaaible,  com  - 
prised  in  the  rules  of  law  now  submitted  by  us,  and  that  the  enaotmento  which  will  thus  be 
rendered  unnecessary  should  be  repealed. 

(1)  By  the  Indian  Begistratfon   Act  XX  of  1866,  it  is  proTided  tiiat  insfonmenta  oraatiiis 

8a   IT  18   47  6i  importunt    interests  in  immnnble  pit^serty  antiC  in  order  to  be 

'      '      '    '  received  in  evidence  or  to  affect   pmperty,   be  regi'ttered  ;  that 

other  doenments  may  be  registered,   and  that  all  ragiatared  documents  shall  poesasa  oartaio 

•dvantatre*. 
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We  reoommoid  the  repeal  of  so  mnoh  of  Acta  II  of  1856  amd  XIX  of  18fiS  aa  remains 
unrepealed,  except  seotioii  28  of  the  latter  enactment,  which  does  not  form  part  of  the  law 
of  evidence. 


A  B8TBAGT  of  ihe  Proeeedinga  of  tite  Gouneil  of  the  Governor-Otnerci  of  India,  auetkbM  for 
the  purpose  of  making  lav»  and  Hegulatiom  under  the  provisions  of  the  Act  of  PoHiament, 
24  <{;  25  Vie.,  tap.  67. 

The  Ooonoil  met  at  Simla  on  Wednesday,  the  28th  October  1868. 

Pbbssmt: 

His  Bxcellency  the  Viceroy  aod  Qoremor-Oeneral  of  India,  presiding. 

Hi'  Eicelleney  the  Commander-in-Chief,  o.c.s.1.,  K.O.B. 

The  Hon'ble  G.  N.  Taylor.  I    The  Hon'ble  Sir  Ricbaid  Temple,  k.o.b.1. 

The  Hon'hie  U.  8.  Uaine.  I    The  Hon'ble  Colonel  H.  W.  Norman,  O.B. 

The  Hon'ble  JohD  Strachey.  I    The  Hon'ble  F.  R.  Coekeroll. 

The  Hon'ble  Sir  Qecige  Cooper,  San.,  c.b. 


EVIDENCE  BILL. 

The  Hon'ble  Mr.  Maine  moved  for  leave  to  introduce  a  Bill  to  define  and  amend  the  Law 
of  Evidence.  He  said  it  would  probably  be  sufficient  to  state  that  the  Bill  embodied  thedraft 
rules  of  law  which  the  Indian  Law  Commissioners  had  recently  prepared  on  the  subject  of 
evidence.  There  was  probably  no  subject  in  which  a  codified  law  was  more  wanted  in  India, 
•nd  the  Commissioners  had  fully  stated  in  the  report  which  had  been  circulated  to  Hon'ble 
Members,  the  reasons  for  alltheohangeswhich  the  Bill  proposed  to  introduce.  If  hegotleave 
to  introduce  the  Bill,  he  proposed  to  ask  His  Excellency  the  President  to  suspend  the  rules 
lor  the  conduct  of  business,  and,  on  their  suspension,  to  introduce  the  Bill  witn  a  view  to  its 
publication  in  the  Oatette.  There  was  no  use  in  no  w  dilating  to  any  length  on  the  technical 
mbjeots  comprised  in  the  BilL 

The  motion  was  put  and  agreed  to. 

The  Hon'ble  Mr.  Maine  then  asked  the  President  to  ausnend  the  Rules  for  the  Condnot 
of  Business. 

The  President  declared  the  Rules  suspended. 
The  Hon  *ble  Mr.  Maine  then  introdnced  the  Bill. 


WHITLEY  STOKES, 

A$il.  Sacii,  to  the  Oovt.  <ff  Iwha, 

Borne  DqmrtmeiU  ( Lsgistatht  f. 
Simla, 

7%e28UOe(oierl868. 

ABSTRACT  of  tht  Proceedings  of  the  CouneU  of  the  Qovtmor-Qeneral  of  India,  assembled  for 
the  purpose  of  making  laws  and  Regulations  under  the  Provisions  of  the  Ad  of  Pariia- 
ment.  24  <«  26  Fie.,  cap.  67. 

The  Council  met  at  Government  House,  on  Friday,  the  4th  December  1868. 

PBBSBHT: 

His  Excellenoy  the  Viceroy  and  Qovemor-Oeneral  of  India,  prtiiding. 

The  Hon'ble  O.  Noble  Taylor.  I    The  Hon'ble  Sir  Qeoi^e  Oaaper.  Atrt.,  an. 

The  Hon'ble  U,  Sumner  Maine.  ""      ••     •■  •     ■•'•  '      '« 

The  Hon'ble  John  Strachey. 

The  Hon'ble  Colonel  B.  W.  Norman,  CB. 

The  Boo'ble  P.  K.  Cookerell. 


The   Hon'ble  liih£r£}i  Sir  Dirff-Bijay  Silwh 

Bah<CdlSr,  K.C.8.I.,  of  BiUrimpdr. 
The  Hon'ble  Gordon  S.  Forbes. 
The  Hou'ble  D,  Cowie. 
The  Hon'ble  M.  J.  Shaw  Stewart. 

Tke  Hoodie  Mr.  Shaw  Stewart  took  the  o'<th  of  alleginnce,  and  the  oath  that  he  would  faithfollf 
diaoharfte  the  duties  of  his  otBce. 
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8iS0  Appbndix  Aa. 

EVIDENCE  BILL. 

The  Hon'ble  Mr.  Maine  moved  that  the  Bill  to  define  and  amend  the  Law  of  Evidence 
referred  to  a  Select  Committee  with  instructions  to  report  in  two  montha.  He  aaid  that 
the  Council  were  no  doubt  aware  that,  in  referring  a  Bill  to  a  Select  Committee,  what  waa 
affirmed  was  the  principle  of  the  measure  or  the  expediency  of  legislation  within  the  genetsl 
principles  of  the  measure.  This  being  understood,  Mr.  Mainedidnotsuppoaethatthe Coun- 
cil would  ever  seriously  think  of  refusing  to  refer  to  a  Select  Committee  a  Bill  prepared  by 
the  Indian  Law  Commissioners,  and  therefore  he  shonld  say  very  little  in  oommeodingit 
to  the  Council.  The  consideration  of  the  measure  was  essentially  a  consideration  of  its  de- 
tail, and  to  that  detail  the  Select  Committee  would  doubtless  give  the  most  oai«ful  attention, 
not,  as  Mr.  Maine  hoped,  for  the  purpose  of  setting  its  judgment  against  the  judgment  of  the 
Commissioners  in  matters  which  lay  legitimately  vrithin  the  sphere  of  their  great  judicial 
and  forensic  experience,  bnt  for  the  purpose  of  seeing  wheuer  their  specific  proposab 
required  in  any  way  restriction  or  extension  with  regard  to  the  special  cironmstanoes  and 
facts  of  this  country. 

On  the  general  expediency  of  obtaining  a  codified  law  of  evidence  for  India,  Hr.  Maine 
did  not  suppose  that  there  could  be  two  opinions.  He  ventured  to  think  that  the  Commis- 
sioners had,  if  anything,  rather  under-stated  the  grounds  on  which  such  a  law  waa  deairabie. 
They  observed  that  India  did  not  possess  any  uniform  law  on  the  subject.  After  stating  that 
within  the  Presidency- towns  the  English  law  of  evidence  was  in  force,  modified  by  certain 
Acts  of  the  Indian  Legislature  of  which  Act  II  of  1855  was  the  most  important,  they  weot 
on  to  say  that  a  customary  law  of  evidence  prevailed  in  those  parte  of  British  India  where 
English  law  was  not  administered.     '  'This  customary  law, ' '  they  added  : — 

"  Ha*  not  nwinmed  any  definite  form  ;  the  Mabomedan  law,  since  the  enactment  of  the  new 
Code  of  Orim'Dnl  Procedure  hao  cea.«ed  to  hnve  any  validity  in  the  country  courts,  <>Ten  in  criminal 
matters  ;  nnd  thoae  conrts  h<iTe  in  fnct  no  SxeH  mlex  of  evidence  except  those  contained  in  Act  II 
of  le5.i.  They  nre  not  required  to  follow  the  English  law  aa  nich,  althoagh  tbey  are  not  debarred 
from  following  it  where  they  regard  it  as  the  moat  equitable." 

On  looking,  however,  at  the  two  Indian  Evidence  Acts,  it  would  seem  that  they  implied 
that  the  English  law  of  evidence,  except  where  they  modified  it,  was  in  force  in  the  balk  of 
India,  the  Mofussil.  During  the  last  ten  or  fifteen  years  the  doctrine  that  the  English  law 
of  evidence  was,  in  proprwi,  in  force  throughout  the  whole  of  the  country  had  certainly  gain- 
ed strength,  and  the  habit  of  applying  that  law  with  increasing  strictness  was  gaining  groond. 
No  doubt  much  evidence  was  received  by  the  Mofussil  Courts  which  the  Rngliah  Coorts  wouU 
not  regard  as  strictly  admissible.  But  Mr.  Maine  would  appeal  to  Members  of  Council  who 
had  more  experience  in  the  Mofussil  than  he  had,  his  honourable  friends.  Sir  CSeorge  Conper 
and  Mr.  Cockerel!,  whether  the  Judges  of  those  Courts  did  not,  aa  a  matter  of  fact,  believe 
that  it  waa  their  duty  to  administer  the  English  law  of  evidence  as  modified  by  the  Evidence 
Acta.  In  parcicniar,  Mr.  Maine  was  informed  that  when  a  case  was  argued  by  a  banister 
before  a  MofussilJudge,  and  when  the  English  rules  of  Evidenoe  were  pressed  on  his  atten- 
tion, he  did  practically  accept  those  rules,  and  admit  or  reject  evidenoe  according  to  his  c«n  - 
struotion  of  them. 

Mr.  Maine  could  not  help  regarding  this  state  of  things  as  eminently  nn satisfactory.  He 
entirely  agreed  with  the  Commissioners  that  there  were  parts  of  the  Enghsh  law  of  evidence 
which  were  not  suited  to  this  country.  They  heard  much  of  the  laxity  with  which  evidence 
was  admitted  in  the  Mofussil  Courts,  but  the  truth  was  that  this  laxity  was  to  a  considerable 
extent  justifiable.  The  evil,  it  appeared  to  Mr.  Maine,  lay  less  in  atLnitting  evidence  which 
under  strict  rules  of  admissibility  should  be  rejected,  than  in  admitting  and  rejecting  evidence 
without  fix  rules  to  govern  admission  and  rejection.  Anything  Uke  a  capricious  a£niniatra- 
tionof  the  law  of  evidenoe  was  an  evil,  but  it  would  be  an  equal,  or  perhaps  even  a  greater, 
evil  that  such  strict  rules  of  evidence  shonld  be  enforced  as  practically  to  leave  the  Court 
without  the  materials  for  a  decision.  Mr.  Maine  would  venture  to  state  his  impression  that 
the  fault  of  substance  ordinarily  committed  by  the  Mofussil  Courts  consisted  leas  in  lax  ad- 
mission of  evidence,  than  in  averting  their  attention  from  the  evidenoe  really  before  them, 
and  in  conjecturing  the  facts  of  the  case  upon  probabilities  derived  from  a  consideration  of 
what  the  Natives  of  this  country  would  be  likely  to  do  under  given  circnmstanoea.  Another 
objection  lay  in  the  necessity  which  the  Mofussil  Judges  were  thus  placed  under  of  depend- 
ing upon  English  text-books.  There  were  excellent  text-books  of  the  EngUsh  law  ol  evi- 
denoe, but  their  usefulness  consisted  more  in  refreshing  knowledge  which  had  been  gained 
by  forensic  experience  than  in  teaching  knowledge.  The  Commissioners  would  appear  to 
be  right  in  supposing  that  what  was  wanted  for  the  greatest  part  of  India  waa  a  liberalised 
version  of  the  English  law  of  evidence  enacted  with  authority  and  tiias  ezohiding  oaprios^ 
aiid  superseding  the  use  of  text- books  by  compactness  and  precision. 

Another  objection  which  Mr.  Maine  entertained  to  the  present  state  of  tlie  Iftw  aikkt 
appear  to  be  speculative,  but  was  really  of  some  practical  moment.  The  doctrine  that  tfas 
English  law  of  evidence  without  authoritative  enactment  prevailed  vi  propria  and  of  ite  owa 
virtue,  was  calculated  toencourage  the  notion  that  rule*  of  evidenoe  constitated  a  aoientilie 
machinery bywhiohtruthastofaotsandastomfai'sactionsoould  be  ascertained  Mmewhai 
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M  physical  trutha  oonld  be  saoertained  by  the  processes  in  uae  among  men  of  aoience.  There 
were  certain  continental  systems  of  evidence  which  did  make  a  pretension  to  include  a  pro- 
cess of  the  kind.  And  perhaps  some  such  theory  did  pervade  the  rules  of  the  English 
law  with  regard  to  presumptions,  which  he  was  happy  to  see  the  Commissioners  had  dis- 
carded. But  the  EngUsh  law  of  evidence  aa  a  whole  made  no  claim  to  be  such  a  system. 
It  was  justly  regarcfed  by  English  lawyers  as  a  model  of  good  sense ;  but  it  would 
probably  have  never  come  into  existence  but  for  one  pecuUarity  of  the  English  judicial  ad- 
ministration,— the  separation  of  the  judge  of  law  from  the  judge  of  fact,  of  the  Judge  from 
the  jn^.  It  consisted  mainly  of  rules  of  exclusion,  that  is,  of  rules  for  keeping  certain  kinds 
of  evidence  out  of  sight  of  the  judge  of  fact.  Such  a  system,  Mr.  Maine  apprehended,  could 
only  be  justified  on  two  grounds.  Frist  of  all,  some  evidence  must  be  excluded.  If  all 
evidence  were  admitted,  nay.  even  if  all  relevant  evidence  were  admitted,  if  everything 
were  let  in  which  tended  to  throw  light  on  the  matters  in  iaaue,  the  Courta  would  be  over- 
whelmed. Even  in  England  they  would  break  down,  and  it  would  be  quite  impoaaible  for 
the  Courta  to  discharge  their  functions  in  this  country  with  the  notorious  habit  of  its  Natives 
of  attemping  to  help  on  the  proof  by  accumulating  everything  which  haa  even  the  remoteat 
bearing  on  it.  It  being  then,  aaaumed  that,  under  the  actual  conditions  of  judicial  enquiry, 
•ome  aorts  of  evidence  muat  neceaaarily  be  shut  out,  the  English  law  excluded  those  descrip- 
tions of  evidence  which  were  found  practically  to  affect  the  minds  of  all  men,  except  those  of 
the  most  sagacious  judgment,  out  of  all  proportion  to  the  real  value  of  such  evidence.  This 
was  the  case  of  the  great  department  Imown  to  Ehigliah  lawyera  aa  'hearaay.'  It  waa  not 
at  all  meantthat  hearaay  evidence  waa  not  inoidentaJly  valuable,  and  Mr.  Maine  could  well 
imagine  a  great  Indian  Stateaman  conducted  in  an  emergency  to  a  moat  important  con- 
oluaion  by  evidence  which  a  Court  of  Juatioe  would  reject  aa  absolutely  inadmissible.  Buty 
taking  men  as  you  found  them,  and  taking  the  average  of  judicial  ability,  it  was  really  true 
that  some  kinds  of  evidence  did  produce  an  impression  on  the  mind  far  deeper  than  was 
consistent  with  their  real  weight.  The  eood  sense  to  which  the  English  law  laid  claim  was 
evinced  by  the  testa  which  it  laid  down  for  diatinguiahing  those  kmds  of  evidence  from 
those  which  remained.  It  would  be  presumptuous  in  Mr.  Maine  to  praise  the  Commis- 
sioners' proposals,  but  he  ventured  to  say  that,  in  his  humble  opinion,  they  had  wisely 
availed  themselves  of  the  results  of  English  experience  but  had  wisely  modified  those 
reenlts  upon  two  considerations,  which,  they  stated  aa  follows : — 

"  The  Eoglisb  praotiae  has  been  moulded  in  a  great  deKroe  by  oar  social  and  legal  iiutitations 
and  our  forms  of  procedure  ;  an<i  much  of  it  ia  admitted  to  be  uniuited  to  the  various  states  of 
•ociety  and  the  different  forms  of  property  which  are  to  be  met  vith  in  India, 

"  In  a  country  like  India  where  the  task  of  judicial  inrestig&tion  is  attended  with  peculiar 
difficulties,  and  where  it  is  the  doty  of  the  Judge  in  all  civil  and  in  some  criminal  cases  to  decide 
without  •  jury,  there  is  greater  daqger  of  miscarriage  from  the  mimt  of  the  Court  being  unin- 
formed than  from  its  being  unduly  infinenced  by  the  information  laid  before  it." 

Mr.  Maine  had  said  that  he  would  not  comment  on  the  details  of  the  meaaure,  but  there 
waa  one  point  of  detail  which  it  waa  neceaaary  to  notice,  because,  aa  it  involved  a  financial 
qneation,  the  Select  Committee  would  probably  not  like  to  deal  with  it  without  knowing  the 
opinion  of  the  Exeontive  Qovemment.  The  Commiaaionera'  Draft  and  the  Bill  baaed  upon 
it  saved  the  Registration  Act;  but  it  would  be  observed  that  they  didnotrefertothe  Stunp 
Act.  The  omiasion  in  the  Bill  was  explained  by  its  being  doubtful  whether  the  Stamp  Bill 
now  in  the  handa  of  Mr.  Cookerell  would  or  would  not  receive  the  assent  of  the  Giovemor- 
General  before  the  present  measure.  If  the  Stamp  Bill  were  passed  last,  it  would  control  the 
present  meaaure.  But  another  reaaon  muat  probably  be  aaaigned  for  the  omiaaion  in  the 
Commiasioners'  Draft,  which  appeared  to  be  deliberate.  Mr.  Maine  found  that  tiie  last 
paranaph  of  their  Third  Report,  on  the  Law  of  Negotiable  Inatrumenta,  waa  to  the  follow- 
ing eitect : — 

"  Negotiable  instmroent*  hare  recently  been  subjected  to  a  stamp-duty  in  British  India  by 
an  Act  which,  like  the  BngHah  Stamp  Act,  renders  instruments  inTnlSa  if  its  regulstions  are  not 
olMerred.  This  provision  of  the  Bsarliah  Stamp  Act  haa  led  to  the  establbhmsnt  of  several  rules 
and  distinctions  not  unattended  with  inconvenience,  and  we  would  suggest  tbsta  law  which 
merely  imposed  a  penalty  in  case  of  infringement  would  be  mora  conducive  to  the  public  interest. 
For  the  present,  we  have  thought  it  our  best  coarse  to  frame  our  rules  irrespectively  of  the  stamp 
law." 

Now  from  the  Commissioners'  point  of  view,  which  waa  the  purely  juridical  point  of 
vi«w,  there  waa  no  donbt  that  simplicity  would  be  attained  by  the  course  proposed.  Bnt 
what  wonld  be  the  praotioal  effect  ?  His  hon'  ble  friend,  Blr.  Cockerell.  had  had  a  vast  mass 
of  papers  before  him  relating  to  the  operation  of  the  stamp  law.  Mr.  Maine  appealed  to  him 
whether  the  following  was  not  a  fair  inference  from  those  papers.  If  effeot  weregiven  to  the 
Commiasioners'  suggestion  either  there  wonld  be  an  enormous  evasion  of  the  law,  or  that 
evasion  would  be  prevented  by  recourse  to  the  Criminal  Courts  for  the  enforoement  of  pe- 
nalties to  aa  extent  which  would  itself  be  a  greater  evil  than  the  sacrifice  of  any  branch  of 
rerenue.  Under  thMe  oiroumatanoea,  the  point  had  been  considered  by  the  Executive 
OoTeniinent,aadHr.  Maine  had  to  state  i^at,  having  regard  to  the  fact  that  the  atamp- 
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dntieB  on  commercial  inttnimentB  were  easily  levied,  and  did  not  pieas  haidlj  on  the 
people,  the  Government  was  n  ot  prepared  to  give  np  that  portion  of  the  pnblio  receipts. 

The   motion   was   pat   and   agreed    to. 


The  following  Select  Committee  was  named  : — 

On  the  Bin  to  define  and  amend  the  Lav  of  Evidence— The  Hon'  ble  Mr.  Coclraiell,  the 
Hon '  ble  Sir  George  Couper,  and  the  Hon  *  ble  Messrs.  Gordon  Forbes,  Shaw  Stewart  and  the 
Mover. 

The  Council  adjourned  till  the  1 1th  December  1868. 

VVHITLBY  STOKES. 
Calootta,  AtM.  Srey.  to  the  Ooii.  of  India, 

Tlw  4tk  December  ISeH.  Hmnr  Itepartmeni  ( l^jiitlolifU 


A  B8TRA CT  of  the  Proceedings  of  the  Council  of  the  Oovemor-OenertU  of  India,  assenMed  Ipr 
the  purpote  of  making  laiot  and  Regulations  under  the  Provitions  of  the  Act  of  Pmiia- 
ment,  24  iC>  26  Vie.,  cap.  67. 
The  Council  met  at  Simla  on  Tuesday,  the  6th  September,  1870. 

Pb»bnt  : 

His  Excelleucy  the  Viceroy  and  Ooremor-Qeoeral  of  India,  K.P.,  o.as.1..   jntidinfl. 
His  Excellenuy  the  Commander-in-Chief,  a.c.B.,  Q.C8.I. 

The  Uon'ble  John  Strachey.  I    The  Hon'ble  B.  H.  Bllia. 

The  Hon'ble  Sir  Richard  Temple,  K.O.S.I.  Mnjor-Oenl.  the  Hon'ble  H.  W.  Norman.  c.B. 

The  Hon'ble  J.  FitzjameR  Stephen,  q.C.  |     The  Hon'ble  K.  B.  CuckerelL 

His  Highness  the  Uon'ble  Snramade  Rajshal  Hindustan  Raj  Rajondra  Sri  Mahamja  Dbiraj  Sin- 
Ram  Singh  Bahadur  of  Joypur,  o.o.s.1. 


EVIDENCE  BILL. 

The  Hon'ble  Mr.  Steohen  moved  that  the  Hon'ble  Mr.  Strachey  be  added  to  the  Select 
Conunittee  on  the  Bill  to  define  and  amend  the  Law  of  Evidence.  He  said  that  the  motioa 
afforded  him  an  opportunity  of  saying  a  few  words  on  a  measure  of  the  very  highest  import- 
ance. The  Evidence  Act  was  driiftea  by  the  Indian  Law  Commissioners,  and  sent  out  to 
this  country  two  years  ago.  It  was  introduced  by  Mr.  Maine,  referred  to  a  Oommitiee, 
several  of  the  members  of  which  had  now  oeaaed  to  belong  to  the  Council,  and  published  in  the 
Oaxette  for  general  information.  Objections  of  great  weight  had  been  taken  to  it  by  many 
ofthemostdistingnishedlawyersinlndia,  and,  no  doubt,  the  subject  wasone  which  requir- 
ed the  most  carenil  handling.  It  was  impossible  to  exaggerate  the  practical  importance  of 
the  Bill,  as  it  would  regulate  the  most  important  part  ^the  procedure  of  every  Oourtof 
justice  throughout  the  Empire.  Such  a  measure  would,  of  oouise,  require  the  most  oaiefnl 
consideration  in  each  of  its  part,  and  it  appeared  to  him  (Mr.  Stephen)  that  the  great  questico 
which  the  Committee  would  have  to  consider  was,  what  was  likMy  to  be  practically  naeful  in 
the  various  Courts,  and,  in  particular,  in  the  Courts  of  the  MofussiL  The  English  Law  of 
Evidence  had  been  gradually  constructed  by  the  decisions  of  successive  generatiaos  of 
Judges  and  by  Acts  of  Parliament,  and  it  assumed  throughout  that  the  Court  had  the 
assistance  of  a  highly-qualified  bar,  that  the  facts  in  dispute  were  decided  by  a  juiy,  and 
that  the  Judge  was  to  act  as  an  umpire  between  two  litigants,  andnot  as  an  independent 
inquirer  into  facts.  The  result  had  been  that  the  object  of  manyof  the  rules  of  evidence 
was  rather  to  bring  the  proceedings  to  a  point  than  to  aid  inquiry  into  truth.  It  was  not 
so  much  a  guide  to  the  Judge  as  a  set  of  conditions  imposed  upon  the  parties.  He 
(Mr.  Stephen)  felt  doubts  whether  such  a  system  oould  be  advantageously  introduced 
into  this  country  without  great  modifications. 

At  the  same  time  it  was  necessary  to  take  some  steps.  The  law  was  in  a  state  of  great 
uncertainty.  No  one  could  say  precisely  how  far  the  English  Law  of  Evidence  did,  and  how 
far  it  did  not,  prevail  in  the  Mofnssil,  and  the  consequence  was  that  thesubjeetcansedgTeat 
difficulty  and  uncertainty.  As  a  proof  of  this  he  (Mr.  Stephen)  might  observe  that  m  Messrs. 
Cowell  and  Woodmund's  Indian  Digest,  which  contained  notes  of  oases  decided  in  about 
eight  years,  the  title  *Evidence'  filled  no  less  than  twenty-three  royal  octavo  pages  in  small 
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print  and  doable  oolumns.  There  were  prob%bly  from  four  to  fire  hundred  deoisions  noted 
u  pon  the  subjeot.  This  was  the  state  of  thinga  for  which  the  Committee  would  have,  if  pas- 
sible, to  provide  a  remedy.  It  was  tme  which  in  justioe  to  exceedingly  hard- worked  offioiab 
ought  not  to  be  permitted  to  continue. 

The  motion  was  put  and  agreed  to. 


The  Ooonoil  then  adjourned  to  the  aOth  September,  1870. 

WHITLEY  STOKES. 
Simla,  Say.  to  the.  Council  (jftke  Omr.-QaU. 

Tki  6tk  September  1870,  for  muting  Lam  and  RegvJalimi. 


A  BSTSAOT  of  the  Proceedings  of  the  Council  of  th"  Qovemor-Oeneral  of  India,  ataenMed  for 
the  purpose  of  making  Laws  and  Regulations  under  the  provisions  of  the  Act  of  Parliament, 
24  ib  25  Vie.,  cap.  67. 

The  Council  met  at  Government  Honse,  on  Friday,  the  I8th  November,  1870. 

PltlSBNT  : 
Bis  Excellency  the  Vicercy  an<l  OoTcmor-General  of  India,  K.P.,  o.c.s.1.,  pretiding.  ^ 


The  Hon'ble  John  Stmchey. 
The  Hon'ble  Sir  Richard  Temple,  K.c.g.i. 
The  Hon'ble  J.  FiUiames  Stephen,  Q.c. 
The  Hon'ble  B.  H.  Ellis. 


Maj.-Genl.  the  Hon.  H.  W.  Norman,  C.B, 
The  Hon'ble  D.  Cowie. 
The  Hon'ble  Franci!!  Stenart  Chapman. 
The  Hon'ble  F.  R.  Cockerell. 


EVIDENCE  AND  CORONERS'  BILLS. 

The  Hon'ble  Mr.  Stephen  also  moved  that  the  Hon'ble  Ifr.  Chapman  be  added  to  the 
Select  Committee  on  the  Bills  to  define  and  amend  the  Law  of  Evidence,  and  to  consolidate 
the  laws  relating  to  Coroners. 

The  motion  was  put  and  agreed  to. 


The  Council    adjourned  to  Friday,  the  26th  November,  1870. 

WHITLEY  STOKES, 
CaLCOTTa,  Secy,  to  the  Goin.  qf  India. 

Tie  ISA  Ifotienber  ISTO. 


A  B8TSACT  of  the  Proceedings  of  the  CouneU  of  the  Governor-General  of  India,  assembled 
for  the  purpose  of  making  Lauis  and  Begulations  under  the  Provisions  of  the  Act  of  Par- 
liament, 2i<b2&  Vie.,  cap.  67. 

The  Council  met  at  Government  House  on  Friday,  the  2nd  December,  1870. 

PlIKSIMT  : 

Hia  Excellency  the  Viceroy  and  Oovernor-Goneral  of  India,  K.P.,  O.c.B  I.,  presiding. 

The  Hon'ble  John  Stmchey.  I    The  Hon'ble  Fmncis  Stenart  Chapman. 
The  Hon'ble  Sir  Richard  Temple,  k.c.m.1.  The  Hon'ble  J.  R.  Bullen  Smith. 

The  Hon'ble  J.  Fitzjampg  Stephen,  q.C.  |     The  Hon'ble  F.  R.  Cocker'  II. 
The  Hon'ble  B.  H.  Ellis.  The  Hon'ble  J.  F.  D.  Inglie. 

Maj.-Genl.  the  Hon.  H.  W.  Norman,  C.B.  '■    The  Hon'ble  D.  Cowie. 
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EVIDKNCB  AND  IN80LVKNCY  BJllS. 

The  Hon'bleMr.  Stephen  moTed  that  tiie  Hon'ble  Hr.  IngHs  be  added  to  the  Select 
Oommitteee  on  the  following  Billa  : — 

To  define  and  amend  the  Law  of  Evidenoe  : 
To  amend  the  Law  of  Inaolvenoy.  - 
The  motion  waa  put  and  agreed  to. 


The  Council  adjourned  to  Friday,  the  9th  December,  1870. 

WHITLEY  STOKXS, 

.Secy,  to  Ike  OmU  tf  Imdut. 
Calcutm, 

TItf  tnd  Dtcember  WO. 


ABSTRACT  of  ihe  Proeetdingt  o/  Ike  CouneU  of  the  Oovernor-Oeneml  of  India,  aaaetiMtd  for 
tke  purpo$e  of  makint  Law*  and  Regulationa  under  the  Provisions  of  Ike  Act  of  Portia- 
ment,  H  A  26  Vic,  cop.  67. 

The  Ooimoil  met  at  Gorermnent  Home  on  IViday,  the  9th  December,  1870. 

Pbmbrt: 

Hi*  Excellency  the  Viceroy  and  OoTemor-G«Deral  of  India,  E.P.,  o.caj.,  prttidimg. 

The  Hon'ble  John  Stmohey. 

The  Hon'ble  Sir  Richard  Temple,  icas.!. 

The  Hon'ble  J.  Fttsiame*  Stephens,  <).o. 

The  Hon'ble  B.  H.  £lli«. 

Maj.-Genl.  The  Hon.  H.  W.  Korman,  O.B. 

The  Hon'ble  W.  Robinson,  c.8.1 


The  HoD'ble  Prancii  Stenart  Chapman. 
Tbe  Hon'ble  J.  R.  Bnllen  Smith. 
T><e  Hon'ble  V.  R.  Coekerell. 
The  Hon'ble  J.  F.  D.  Inglis. 
The  Hon'ble  D.  Cowie. 


SDNDBY  BILLS. 

The  Hon'ble  Hr.  Steidien  moved  tiiat  the  Hcm'Ue  Mr.  Rotnnaon  be  added  to  the  Seieet 
Oonimitteea  on  tbe  following  Bills : — 

To  define  and  amend  the  Law  of  Evidence : 

To  amend  the  Law  of  InaolTenoy  : 

For  tiie  Limitation  of  auita. 

The  motion  waa  put  and  agreed  to. 


The    Council  adjourned  to  Friday,  the  lOtii  December,  1870. 

WHITLEY  STORES, 

Setg.  to  tMe  i/oH.  ^  Indim. 
Calcotta, 

Tke  9tk  December  1S70. 


DRAFT  REPORT  OF  THE  SELECT  COMMITTEE. 

(The  OauUe  of  India,  July  1,  1871,  PaH  F.,  p.  273). 

Tas  following  Draft  Report  of  a  Select  Committee  together  with  the  Bill  aa  aettled  by 
them,  waa  preaented  to  tiie  Council  of  tiie  Qovermx'-GenBral  of  India  for  the  parpoae  Mf 
making  Lawe  and  Regulations  on  the  Slsit  March,  1871 : — 
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We,  the  membeiB  of  the  Select  Committee  to  which  the  Evidence  Bill  has  been  leferred, 
have  the  honour  t6  report  that  we  have  considered  the  Bill 
and  the  papers  noted  in  the  margin. 

After  a  very  careful  consideration  of  the  draft  pre- 
pared by  the  Indian  Law  Commissioners,  we  have  arrived 
at  the  conclusion  that  it  is  not  suited  to  the  wants  of  this 
country. 

We  have  recorded  in  a  separate  report  the  grounds  on 
which  this  conclusion  is  based.  They  are  in  a  few  words 
that  the  Commissioners'  draft  is  not  sufficiently  element- 
ary for  the  officers  for  whose  use  it  is  designed,  and  that  it 
assumes  an  acquaintance  on  their  part  with  the  law  of 
England,  which  can  scarcely  be  expected  from  them.  Our 
drMt,  however,  though  arranged  on  a  different  (ninciple 
from  theirs,  embodies  most  of  its  provisions.  In  general, 
it  has  been  our  object  to  reproduce  the  English  Law  of 
Evidence  with  certain  modifications,  most  of  which  have 
been  suggested  by  the  Commissioners,  though  with  some 
this  is  not  the  case.  The  English  Law  of  Evidence  appears 
to  OS  to  be  totally  destitute  of  arrangement.  This  arises 
partly  from  the  circumstance  that  its  leading  terms  are  con- 
tinutuly  used  in  different  senses,  and  partly  from  the  cir- 
cumstance that  the  Law  of  Evidence  was  formed  by  degrees 
out  of  various  elements,  and  in  particular  out  Oi  the  Eng- 
lish system  of  pleading  and  the  habitual  practice  of  the 
Courte  of  Common  Law.  For  instance,  the  rule  that 
evidence  must  be  confined  to  points  in  issue  is  founded  on 
the  system  of  pleading.  The  rule  that  hearsay  is  no  evi- 
dence is  part  of  the  practice  of  the  Ooorta :  but  the  two 
sets  of  rules  run  into  each  other  in  such  an  irregular  way 
as  to  produce  between  them  a  result  which  no  one  can- 
possibly  understand  systematically,  unless  he  is  both 
acquainted  with  the  principles  of  a  system  of  pleading 
which  is  being  rapidly  abolished,  and  with  the  every-day 
practice  of  the  Common  Law  Courts,  which  can  be  acquired 
and  understood  only  by  those  who  habitually  take  put  in 
it.  This  knowledge,  moreover,  must  be  qualified  by  a 
study  of  text- books  which  are  seldom  systematically  ar- 
ranged. 

Many  other  circumstances,  to  which  we  need  not  refer, 
have  contributed  largely  to  the  general  result :  but  we  may 
illustrate  the  extreme  intricacy  of  the  law,  and  the  total 
absence  of  anything  like  system  which  pervades  every  part 
of  it,  by  a  single  instance.  In  Mr.  Pitt  Taylor's  work  on 
Evidence  it  is  stated  that  "ancient  documents"  when  ten- 
dered in  support  of  ancient  possession,  form  the  third  ex- 
ception to  uie  rule  which  excludes  hearsay.  The  question 
is  whether  A  is  entitled  to  a  fbhery.  He  produces  a  royal 
grant  of  the  fishery  to  his  ancestor.  This  fact  the  law 
describes  as  a  peculiar  kind  of  hearsay  admissible  by  special 
exception.  Surely  this  is  using  language  in  a  most  nn- 
instrutive  manner. 

This  being  the  case,  we  have  discarded  altogether  the  phraseology  in  which  the  English 
text-writers  usually  express  themselves,  and  have  attempted  first  to  ascertain,  and  then  to 
arrange  in  their  natural  order,  the  principles  which  underlie  the  numerous  oases  and  frag- 
ment^y  rules  which  they  have  collected  together.     The  result  is  as  follows : — 

Every  judicial  proceeding  whatever  has  for  its  porpoee  the  ascertaining  of  some  right 
or  liability.  If  the  proceeding  is  criminal,  the  object  is  to  ascertain  the  liability  to  punuh- 
ment  of  tiie  person  accused  ;  if  the  proceeding  is  civil,  the  object  is  to  ascertain  some  right 
of  property  or  of  status,  or  the  right  of  one  party,  and  the  liability  of  the  other,  to  some 
iona  of  reuei 

All  rights  and  liabilities  are  dependent  upon  and  arise  out  of  facts,  and  facte  fall  into 
two  cIsiMCo,  those  which  can,  and  those  which  cannot,  be  perceived  by  the  senses.  Of  facts, 
which  can  be  perceived  by  the  senses,  it  is  superfluous  to  give  examples.  Of  facts  which 
cannot  be  perceived  by  the  senses,  intention,  fraud,  good  faith,  and  knowledge  may  be 
given  as  examples.  But  etuih  class  of  facts  has,  in  common,  one  element  which  entitles 
them  to  the  name  of  facts — they  can  be  directly  perceived  either  with  or  without  tite  inter- 
vention of  tiie  senses.  A  man  can  testify  to  the  Met  that,  at  a  certain  time,  he  had  a  certain 
intention,  on  the  same  ground  as  that  on  which  he  can  testify  that,   at  a  certain  time  and 


Prom  Officiating  Under  .Secre- 
tary, Home  Department,  No. 
4S3,  dated  33rd  October  1868, 
and  enoloaure*. 

From  Auistant  Seoretary, 
Forelfm  Department,  No.  333, 
dated  13th  Deoember,  18«8.  and 
enoloftiires. 

Remarka  by  the  Hon'ble  the 
Chief  Jnatice,  Bombay  (no  date). 

Remarks  by  Hon'ble  Juttioe 
Pbear,  dated  8th  Deoember,  18il8. 

Prom  Secretary  to  Chief  Com- 
miMi'iiier,  Rrittoh  Burmah,  No. 
6M—1, dated  1st  December,  '868. 

Prom  Assistant  Secretary  to 
Government  of  Beng^al.  Legis- 
lative Deportment,  No.  S7, 
dated  8th  January,  I860,  and 
enclosure. 

From  Depnty  Judge  AdTocate- 
Oenersl  of  the  Army,  dated  S8th 
January,  186t>,  and  endosur^s. 

Prom  Offloiatini;  Under-Secre- 
tary, Home  Department,  No, 
288,  dated  17th  February,  1689, 
forwarding  memorial  from 
M ukhtars  und  Revenue  Agents, 
Bowrah,  dated  'tth  February, 
18«9. 

Prom  Secretary  to  Indian  Law 
CommlssiouerB,  dated  6th  Feb- 
ruary, 186». 

Prom  Chief  Secretary  to  Got- 
emroent,  Port  St.  George,  No. 
IM,  dated  18th  Maroh.  I8«S,  and 
encloaures. 

Prom  Secretary  to  Govern- 
ment of  Bomb^,  No.  ^71, 
dated  7th  September,  1889,  and 
enclosures. 

From  Secretary  to  Govern, 
roent  nf  Bombay,  No.  8188, 
dated  SUh  September,  1869,  and 
enclosure. 

Fifth  Report  of  Her  Majesty's 
Indian  Law  Commissioners  on 
the  BlU. 

From  Officiating  Inspector^ 
General  of  Police,  Pim]ab,  No. 
1057,  dated  i8th  September,  187U. 

From  Sooretary  to  Govern- 
ment of  India,  Home  Depart- 
ment, No.  18«i,  dated  18th  Octo- 
ber. 1870,  forwarding  letter  from 
Chief  Commissioner,  British 
Burmah,  No  61,  dated  16th  Au- 
gust, 1870,  and  enclosures. 
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place,  he  saw  a  particular  man.     He  has,  in  each  case,  a  present  leoollecUon  of  a  past  direct 
perception.     Moreover,  it  is  equally  necessary  to  ascertain  facts  of  each  class  in  judicial  pto- 
ceedings,  and  they  must  in  most  oases  be  ascertained  in  [neoisely  the  same  way. 
Pacts  may  be  related  to  rights  and  liabilities  in  one  of  two  difira«nt  ways : 

t.  They  may  by  themselves,  or  in  connection  wi^  other  facts,  constitute  such  a  state 
of  things  that  the  existence  of  the  disputed  right  or  liability  would  be  a  I^;al  inferoice  frtna 
them.  From  the  foot  that  A  is  the  eldest  son  of  B,  there  arises  of  necessity  the  infereooe 
that  yl  is  by  the  law  of  England  the  heir-at-law  of  B,  and  that  he  has  such  rights  as  that 
Htatus  involves.  From  the  fact  that  A  caused  the  death  of  B  under  certain  ciroumstanoea. 
and  with  a  certain  intention  or  knowledge  there  arises  of  necessity  the  inference  that  A  mur- 
dered B,  and  is  liable  to  the  punishment  provided  by  the  law  for  murder. 

Pacts  thus  related  to  a  proceeding  may  be  called  facts  in  issue  unless,  indeed,  thor  exist- 
enoe  ix  undisputed, 

2.  Facts,  which  are  not  themselves  in  issue  in  the  sense  above  explained,  may  aftct 
the  probability  of  the  existence  of  facts  in  issue,  and  these  may  be  called  collateral  hcts. 

It  appears  to  us  that  these  two  classes  comprise  all  the  foots  with  wtiich  it  oan  in  any 
event  be  necessary  for  Oourts  of  Justice  to  concern  themselves,  so  that  this  claasificatian 
Hxhauats  all  facts  considered  in  their  relation  to  the  proceeding  in  which  they  are  to  be  proved. 

This  introduces  the  question  of  proof.  It  is  obvious  that,  whether  an  all^^  fact  k  a 
fact  in  issue,  or  a  collateral  fact,  the  Oourt  con  draw  no  inference  from  its  existence  till  it 
believes  it  to  exist ;  and  it  is  also  obvious  that  the  belief  of  the  Oourt  in  the  exiateaoe  of  a 
given  fact  ought  to  proceed  upon  grounds  altogether  independent  of  the  relation  of  the  &et 
to  the  object  and  nature  of  the  proceeding  in  which  its  existence  is  to  be  determined.  The 
question  is  whether  A  wrote  a  letter.  The  letter  may  have  contained  the  terms  of  a  contnM^ 
It  may  have  been  a  libel.  It  may  have  constituted  the  motive  for  the  commission  of  a  cnme 
by  B.  It  may  supply  proof  of  an  a2>6t  in  favour  of /I.  It  may  be  an  admission  or  a  oonfes- 
!<ion  of  crime  :  but  whatever  may  be  the  relation  of  the  fact  to  the  prooeedins,  the  Oourt  can- 
not act  upon  it  unless  it  believes  that  A  did  write  th^  letter,  and  that  belief  must  obvioody 
he  produced,  in  each  of  the  oases  mentioned,  by  the  same  or  similar  means.  If,  for  instanoe, 
the  Oourt  requires  the  production  of  the  original  when  the  writing  of  the  letter  is  a  crime 
there  can  be  no  reason  why  it  should  be  satisfied  with  a  copy  when  the  writing  of  the  letter 
is  a  motive  for  a  crime.  In  short,  the  way,  in  which  a  fact  should  be  raoved  depends  on 
the  nature  of  the  fact,  and  not  on  the  relation  of  the  foot  to  the  proceeding. 

The  instrument  by  which  the  Oourt  is  convinced  of  a  fact  is  evidence.  It  is  often  das- 
sified  as  being  either  (urect  or  circumstantial.    We  have  not  adopted  this  clsssificataon. 

If  the  distinction  in  that  direct  evidence  establishes  a  fact  in  issue,  whereas  circum- 
stantial evidence,  establishes  a  collatentl  fact,  evidence  is  classified,  not  with  reference  to  its 
essential  qualities  but  with  reference  to  the  use  to  which  it  is  put  ;  as  if  paper  were  to  be  de- 
fined not  by  reference  to  its  component  elements,  but  as  being  used  for  writing  or  for  print- 
ing. We  have  shown  that  the  mode  in  which  a  fact  must  be  proved  depends  on  its  nature, 
and  not  on  the  use  to  be  made  of  it.  Evidence,  therefore,  should  be  de&ied.  not  with  refer- 
ence to  the  nature  of  the  fact  which  it  is  to  prove,  but  with  reference  to  its  own  nature. 

FJometimes  the  distinction  is  stated  thus  :  Direct  evidence  is  a  statement  of  wiiat  a  man 
has  actually  seen  or  heard.  Circumstantial  evidence  is  something  from  which  facts  in  issoe 
are  to  be  inferred.  If  the  phrase  is  thus  used,  the  word  evidence,  in  the  two  phrases  (direct 
evidence  and  circumstantial  evidence  opposed  to  each  other)  has  two  different  meanings.  In 
the  first,  it  means  testimony  ;  in  the  second,  it  means  a  fact  which  is  to  serve  as  the  founda- 
tion for  an  inference.  It  would  indeed  be  quite  correct,  if  this  view  is  taken  to  say  'circnm- 
Atantial  evidence  must  be  proved  by  direct  evidence.'  This  would  be  a  most  clumsy  nuids 
of  expression,  but  it  shows  the  ambiguity  of  the  word  "evidence,"    which  means  either — 

(1)  words  spoken  or  things  produced  in  order  to  convince  the  Oourt  of  the  existenoe 

of  facts  ;  or 

(2)  facts  of  which  the  Oourt  is  so  convinced  which  suggest  some  infarenoe  as  to  other 

facts. 

We  use  the  word  'evidence'  in  the  fint  of  tiiese  senses  only,  and  so  used  it  may  be  re- 
dnoed  to  three  heads —  1.  oral  evidence ;  2,  doonmentary  evidence ;  3,  meterial  evidenoeb 

Finally,  the  evidence  by  which  facts  are  to  be  proved  most  be  bronght  to  the  notiae  <rf 
the  Oourt  and  submitted  to  its  judgment  tmd  the  Oourt  must  form  its  jndgmMtt  respeotiBg 
them. 

These  general  considerations  appear  to  us  to  sup^y  the  groundwork  for  a  systematio 
and  complete  distribution  of  the  subject  as  follows  : — 

L — Preliminary. 

n The  relevancy  of  facta  to  flw  iflsne. 

in The  proof  of  facts  aoooiding  to  their  nature  by  oral,  documentary  or  aiatBrial 

evidence. 
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IV.— The  production  of  evidence. 
V. — Prooednn). 

We  have  accordingly  distributed  the  subject  under  thene  beads,  in  the  manner  which 
we  now  proceed  to  describe  somewhat  more  fuUy. 

I.-PRELIMINARY. 

Under  this  head  we  have  defined  '  'facts, ' '  facts  in  issue, "  '  'collateral  facts. "  "  a  docu- 
ment," "evidence"  "proof"  and  '"proved,"  "  necessary  ioferenne  "  and  "presume." 
We  have  also  laid  down  in  general  terms  the  duty  of  the  Court, 

Of  our  definitions  of  "fact,"  "facts  in  issue"  "collateral  facts, "  and  "evidence,"  we 
need  say  no  more  than  that  they  reframed  in  accordance  with  the  principles  already  stated. 
We  may.  however,  shortly  illustrate  the  effect  of  the  definition  of  evidence. 

It  will  make  perfectly  clear  several  matters  over  which  tiie  ambiguity  of  the  word  as 
used  in  English  law  has  thrown  much  confusion.  The  subject  of  circumstantial  evidence 
will  be  distributed  into  its  elements,  and  will  be  dealt  with  thus  :  The  question  is  whether  A 
committed  a  crime.  The  facts  are— that  he  had  a  motive,  displaysed  by  statements  of  his 
own.  for  it :  that  the  scene  of  the  crime  shows  footmarks  whicn  correspond  with  his  feet ; 
that  he  was  m  possession  of  property  which  might  have  been  procured  by  it ;  and  that  he 
wrote  a  letter  indicating  his  guilt.  On  turning  to  Chapter  II,  it  will  be  found  that  all  these 
are  relevant  facte,  either  as  motive,  incidente  oiT  facte  in  issue,  effecte  of  factn  in  issue,  or  con- 
duct influeooed  by  facto  in  issue.  On  turning  to  Chapter  UI,  it  will  be  seen  how  each  of 
these  facte  must  be  proved,  namely,  the  statomente  displaying  motives,  by  the  direct  oral 
evidence  of  some  one  who  savs  he  heard  them ;  the  footmarks,  by  the  direct  oral 
evidence  of  some  one  who  says  he  saw  them  ;  the  possession  of  the  property  by  the  pro- 
duction of  the  property  in  Court,  and  by  the  direct  oral  evidence  of  some  one  who  had  seen 
it  in  the  prisoner's  possession  and  the  latter,  by  the  production  of  the  latter  itself,  or  secon- 
dary evidence  of  it.  if  the  case  allows  of  secondary  evidence. 

So  the  phrase  "hearsay  evidence"  which,  as  the  Commissioners  obserNe,  is  used  by 
English  writers  in  so  vague  and  unsatisfactory  a  manner,  finds  no  place  in  our  draft,  and  we 
hope  we  have  avoided  the  possibility  of  any  confusion  in  connection  with  it.  Chapter  II 
provides  specifically,  and  in  a  maimer  which  corresponds  on  the  whole  (though  with  some 
modifications),  with  the  English  law,  in  what  cases  the  statemento  and  opinions  of  third 
liersons  as  to  relevant  facto  shall,  and  in  what  cases  they  shall  not,  be  themselves 
relevant ;  and  Chapter  V,  on  proof  by  oral  evidenee,  provides  that  oral  evidence  shall  in 
all  cases  be  direct,  on  whatever  ground  the  fact  which  it  is  to  establish  may  be  relevant  to 
the  issue :  that  is  to  say,  if  the  uct  is  one  which  could  be  seen,  it  must  be  established  by  a 
witness  who  says  he  saw  it.  if  it  could  be  heard,  by  a  witness  who  says  he  heard  it ;  whether 
it  is  a  fact  in  issue,  or  a  collateral  fact.  These  provisions  distribute  the  different  things  des- 
cribed by  the  phrase  "  hearsay  evidence  ' "  in  the  same  way  in  which  the  different  things 
described  by  the  phrase  *  'circumstantial  evidence' '  are  distributed  by  the  other  provisions. 

So,  our  definition  does  away  with  a  confusion,  which  arises  out  of  the  double  meaning  of 
the  word  evidence  in  the  phrases  "primary"  and  "secondary  evidence."  "Primary  evi- 
dence' '  sometimes  means  a  relevant  fact,  and  at  other  times  the  proof  of  a  document  by  ito 
productions  as  opposed  to  proof  by  a  copy.  In  our  draft,  "primary"  and  "secondary'  are 
distinctly  defined,  and  confined  to  an  unambiguous  meaning  Evidence"  in  each  case 
means  words  spoken  or  things  (documente  or  not)  shown  to  the  Court. 

Knally,  we  have  substituted,  for  the  word  "conclusive  evidence."  the  phrase  "  neces- 
sary inference."  The  phrase  "conclusive  evidence"  is  not  open  to  objection  on  the  ground 
of  obscurity  or  ambiguity,  but  the  word  "evidence' '  in  it  means,  not  what  we  nndeertand  by 
evidence,  but  a  fact  established  by  evidence  from  which  a  particular  inference  necessarily 
follows.  0\a  phrase,  therefore,  harmonises  with  the  rest  of  our  draft,  whereas  "conclusive 
evidence"  would  not. 

The  definitions  of  "proof,"  "proved"  and  "moral  certainty"  require  some  comment. 
The  definition  of  "proof  is  subordmate  to  that  of  "proved"  which  is,  that  a  fact  is  said 
to  be  proved  in  two  cases,  that  is  to  say,  when  the  Court  after  hearing  the  evidence  respect, 
ine  it — 

(1)  believes  in  ito  existence  :  or 

(2)  thinks  ite  existence  so  probable  tliat  a  reasonable  man  ought,  under  the  circum- 

stances of  the  particular  case,  to  act    upon    the    supposition  that  it    exists. 

This  degree  of  probability  we  describe  as  "  moral  certainty,"  and  we  provide  that  no 
fact  shall  he  regarded  as  moraUy  certain  unless  the  evidence  is  such  as  to  render  ite  non-exis- 
tence improbable.  This  is  as  near  an  approach  as  we  have  been  able  to  make  to  a  distinct 
equivalent  for  the  phrase  "reasonable  doubt."  which  is  usually  employed  by  English  Judges 
in  leaving  questions  of  fact  to  a  jury.  The  question  "when  is  donbt  reasonable."  is  one 
which  cannot  be  completely  answered  ;  for  at  bottom  it  is  a  question,  not  of  science,  but  of 
prudence,  and  our  definition  of  the  word  "proved"  is  meant  to  make  this  plain.     We  have. 
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however,  attached  to  it  the  negative  condition  that  a  reasonable  man  ought  not  to  be  uioralty 
certain  of  a  conclusion,  merely  because  it  is  probable,  if  other  conclusions  are  also  probable. 
It  is  easier  to  illustrate  this  principle  than  to  state,  without  a  prolonged  abstract  discussion, 
which  would  be  out  of  place  on  the  present  occasion,  the  general  grounds  on  which  it  rests. 
Our  illustrations  are  meant  to  point  out  to  Judges  that  they  are  not  to  convict  A  of  an 
offence  which  must  have  been  committed  either  by  him  or  by  B,  unless  circumstances  exist 
which  make  it  improbable  that  the  offence  was  committed  by  B.  We  have  not  attempted 
to  carry  the  matter  further.  We  believe  that  in  all  countries,  and  in  this  country  more  than 
in  any  other,  it  is  absolutely  necessary  to  leave  to  Judges  a  wide  discretion  as  to  the  risk  of 
error  which  they  choose  to  incur  in  coming  to  a  decision,  and  that  this  is  a  matter  of  pru- 
dence and  practice,  as  to  which  rules  ought  to  be  laid  down  rather  with  a  view  of  guiding. 
than  with  a  view  of  fettering,  discretion. 

The  last  provision,  in  the  preliminary  part,  to  which  we  would  call  attention,  defines  in 
very  general  terms  the  duty  of  the  Court  in  deciding  questions  of  fact.  Its  generality  ap- 
peared to  us  to  render  the  preliminary,  rather  than  the  concluding  chapter,  the  proper  {Jace 
for  it.  This  section  declares  that  the  duty  of  the  Court  is  to  determine  questicm  of  &ct  by 
drawing  inferences — 

(1)  from  the  evidence  given  to  the  facts  alleged  to  exist : 

(2)  from  facts  proved  to  facts  not  proved  ; 

(3)  from  the  absence  of  evidence  which  might  have  been  given  ; 

(4)  from  the  admissions  and  conduct  of  the  parties,  and  generally  from  the  circum- 

stances of  the  case. 

We  have  said  nothing  of  the  principle  on  which  these  inferences  are  to  be  drawn,  as  that 
is  a  matter  of  logic,  and  does  not  belong  specially  to  the  subject  of  judicial  evidence,  but  we 
wish  to  point  out  and  put  distinctly  upon  record  the  fact,  that  to  infer,  and  not  merely  to 
accept  or  register  evidence,  is  in  all  cases  the  duty  of  the  Court.  One  of  the  many  fallacies 
whion  owe  their  origin  to  the  ambiguity  of  the  word  "evidence,"  and  the  looseness  with 
which  it  is  used,  is  we  common  assertion  that  direct  evidence  leaves  no  room  for  inference, 
whereas  indirect  or  circumstantial  evidence  does.  In  fact,  all  evidence  whatever  is  useful 
only  as  the  groundwork,  for  inferences,  of  which  the  inference  that  the  facts  which  the  wit- 
ness alleges  to  exist  do  or  did  actually  exist,  is  very  often  the  most  difficult  to  draw.  The 
truth  is,  that  to  infer  in  one  or  other  of  the  different  shapes  which  we  have  stated  is  the  great 
dut^  of  the  Judge  in  every  case  whatever,  and  we  have  thought  it  desirable  to  point  this  out 
in  the  plainest  and  broadest  way. 

We  have  added  two  qualifications  only  to  this  general  rule  :  (1)  that,  when  the  law  de- 
clares an  inference  to  be  necessary,  the  Court  shall  draw  it,  and  shall  not  allow  ita  trutii  to  be 
contradicted  ;  (2)  that,  when  the  law  directs  the  Court  to  presume  a  fact,  it  shall  infer  its 
existence  till  the  contrary  appears.  We  have  treated  in  detail  of  necessary  inference  and 
presumptions  in  other  parts  of  the  Bill. 

II.— THE  IIELEYANOT  OF  FACTS. 

We  have  already  pointed  out  the  plane  which,  in  our  opinion,  belongs  to  this  subject 
n  the  law  of  evidence.  The  question,  what  facts  may  you  prove,  obviously  lies  at  the  root 
of  the  whole  matter,  and  unless  a  plain  and  full  answer  is  given  to  the  question,  it  is  impos- 
sible to  state  the  law  systematically.  The  answer  to  the  question  is,  we  think,  to  be  found  in 
several  of  the  wide  exceptions  which  are  made  by  English  text-writers  to  the  wide  exclusive 
rules — that  evidence  must  be  confined  to  the  point  in  issue,  that  hearsay  is  no  evidence,  and 
that  the  best  evidence  must  be  given,  though  other  parts  of  the  same  exceptions  at«  to  be 
found  in  different  branches  of  the  law.  We  think,  however,  that  by  a  comparison  and  col- 
lection of  these  exceptions  we  think  have  succeeded  in  forming  a  collection  of  positive  rule 
as  to  the  relevancy  of  facts  to  the  issue,  which  will  admit  every  fact  which  a  rational  man 
could  wish  to  have  before  him  in  investigating  any  question  of  fact. 

These  rules  declare  to  be  relevant — 

(1)  all  facte  in  issue  : 

(2)  all  collateral  facts,  which 

(a)    form  part  of  the  same  transaction  ; 

(6)    are  to  the  immediate  occasion,  cause  or  effect  of  facts  in  issue  ; 

(e)    show  motive,  preparation,  or  conduct  affected  by  a  fact  in  issue ; 

{d)    are  necessary  to  be  known  in  order  to  inti-oduce  or  explain  relevant  facts ; 

(e)    are  done  or  said  by  a  conspirator  in  furtherance  of  a  common  design  ; 

(/)  are  either  inconsistent  with  any  fact  in  issue  ;  or  inconsistent  with  it,  except 
upon  a  supposition  which  should  be  proved  by  the  other  side  ;  or  rooder  its 
existence  or  non-existence  morally  certain,  aocording  to  Uie  definition  <rf 
moral  certainty  given  above ; 

it)    affect  the  amount  of  damages  in  cases  whece  damages  are  claimed ; 

ih)    show  the  origin  or  existence  of  a  disputed  right  or  onstom ; 

(«)    show  the  existence  of  a  relevant  state  of  mind  and  body  ; 
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(j)    show  the  existence  of  a  seriee  of  which  a  televant  fact  forms  a  part ;  or 
(i)    show  (in  certain  cases)  the  existence  of  a  giren  course  of  business. 

The  remainder  of  the  chapter  throws  into  a  positive  shape  what  in  English  law  forms 
the  exceptions  to  the  rule,  excluding  the  various  matters  described  as  hearsay.  They 
relate  to— 

the  conduct  of  the  parties  on  previous  occasions  ; 

the  statement  of  the  parties  on  previous  occasions ; 

previous  judgments ; 

statements  of  third  persons  ; 

opinions  of  third  persons. 

1.  In  reference  to  the  conduct  of  the  parties  on  previous  occasions,  we  embody  in  three 
sections  the  existing  law  of  England  as  to  evidence  of  character,  with  some  modifications. 
We  include,  under  the  word,  character,  both  repntation  and  disposition,  and  we  permit  evi- 
dence to  be  given  of  previous  convictions  against  a  prisoner  for  the  purpose  of  prejudicing 
him.    We  do  not  see  why  he  should  not  be  prejudiced  by  such  evidence,  if  it  is  true. 

3.  Under  the  head  of  the  statement  of  the  parties  on  other  occasions,  we  deal  with  the- 
question  of  admissions,  as  to  which  we  have  not  materially  altered  the  existing  law. 

We  have  not  thought  it  necessary  to  transfer  from  their  present  position  in  the  Code  of 
Criminal  Procedure  the  rules  as  to  confessions  made  to  the  Pouce.  This  appears  to  us  to  be  a 
special  matter  rdating  rather  to  the  discipline  of  the  Police  than  to  the  principles  of  evidence. 

3.  Previous  judgments  appear  to  follow  naturally  upon  previous  statements.  Under 
this  head  we  deal  with  the  question  of  res  judicata. 

We  have  not  attempted  to  deal  with  the  question  of  the  bar  of  suits  by  previous  judg- 
ments between  the  same  parties.  This  is  a  question  of  procedure  rather  than  of  evidence 
and  will  be  properly  dealt  with  whenever  the  Codes  of  Civil  and  Criminal  Procedure  are  re- 
enacted.  We  have,  on  the  other  hand,  dealt  in  substantial  accordance  with  the  principles 
of  Um  law  of  England  with  the  question  of  the  relevancy  of  judgment  between  strangers. 
F<»  the  sake  of  simplicity,  and  in  order  to  avoid  the  difficulty  of  defining  or  enumerating 
judgments  in  rem,  we  have  adopted  the  statement  of  the  law  of  Sir  Barnes  Peacock  in  Kunua 
Lai  V.  Sadha  Chum,  7  Suth.  W.  E.,  339. 

4.  As  to  statement  by  third  persons.  We  have  made  one  considerable  alteration  in 
the  existing  law  by  admitting,  generally,  statements  made  by  third  persons  about  relevant 
facts,  if  attended  by  conduct  which  confirms  their  truth,  or  if  they  refer  to  facts  independent- 
ly proved,  provided  that  the  person  making  them  appears  to  the  Court  to  have  special  means 
of  knowled^  We  have  given  several  illustrations  of  this,  the  strongest  of  which  is  suggest- 
ed by  Mr.  Pitt  Taylor.  A  captain  about  to  sail  on  a  voyage  carefully  examinee  the  ship, 
dedares  his  belief  that  she  is  seaworthy,  and  embarks  on  her  with  his  family  and  property 
uninsiued.  Statements  of  this  sort  are  surely  most  tmlikely  to  be  false.  Evidence  of  such 
statements  will  be  admissible  under  this  section,  whether  the  person  who  makes  them  is 
living  or  dead,  producible  or  not.  Some  of  them  would  probably  be  admissible  under  the 
English  rule  which  admits  statements  explanatory  of  conduct,  but  as  the  conduct  explained 
must  be  relevant,  and  as  no  clear  definition  of  relevancy  is  given  by  the  law  of  England, 
it  is  very  difficult  to  say  how  far  this  rule  extends. 

The  next  exception  refers  to  statements  made  by  a  person  who  is  dead  or  cannot  be 
found  or  produced  without  unreasonable  delay  or  expense.  We  declare  such  statements  to 
be  relevant  if  they  relate  to  the  cause  of  the  person  s  death,  or  are  made  in  the  ordinary 
course  of  business,  or  express  an  opinion  as  to  the  existence  of  the  public  right,  or  state  the 
existence  of  any  relationship  as  to  which  the  party  had  special  means  of  knowledge,  or  when 
they  are  made  in  family  pedigrees,  titles,  deeds,  &c.  We  have  omitted  the  restrictions  placed 
by  the  law  of  England  on  the  admission  of  dying  declarations  and  statements  about  rehtion- 
ship,  and  as  to  the  necessity  that  statements  should  be  opposed  to  the  pecuniary  interest 
of  the  party  making  them,  on  the  ground  that  they  ought  to  affect  the  weight  rather  than 
the  admissibility  of  what  is,  at  best,  to  use  Bentham's  expression,  "make-shift  evidence." 

We  also  provide  for  the  admissibihty  of  statements  in  public  or  official  books  (and  in 
certain  oases)  of  evidence  given  in  previous  judicial  proceedings. 

6.  The  cases  in  which  the  opinions  of  third  persons  are  relevant  are  dealt  with  in  sec- 
tions forty-four  to  fifty. 

They  declare  to  be  relevant,  the  opinions  of  experts,  opinions  as  to  handwriting,  opi- 
nions as  to  usages,  and  opinions  as  to  relationship  and  the  grounds  of  such  opinions. 

This  completes  that  part  of  the  Bill  which  relates  to  the  relevancy  of  facts.  In  the  par- 
ticular stated  and  in  some  others  of  minor  importance,  which  for  the  sake  of  brevity  we  have 
not  notioed,  it  modifies  the  law  of  England  ;  but  we  believe  that,  substantially,  it  represents 
that  part  of  the  law  which  is  contained  in  (amongst  others)  the  rules,  together  with  the  ex- 
ceptions to  the  rules,  that  evidence  must  he  confined  to  points  in  issue ;  that  t^e  beet  evi- 
dence must  be  given,  and  that  hearsay  is  no  evidence,  though  these  roles  include  other  mat- 
teiB  which  we  treat  of  under  other  heads. 
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lll.—PSOOF. 
The  second  Chapter  having  decided  what  fact*  are  releTant  we  proceed  to  show  how  a 
relevant  fact  is  to  be  proved. 

In  the  first  place,  the  fact  to  be  proved  may  be  one  of  so  much  notoriety  that  the  Ooart 
will  take  judicial  notice  of  it,  or  it  may  be  admitted  by  the  parties.  In  eiber  of  tJiese  oases 
no  evidence  of  ite  existence  be  given.  Chapter  III,  which  relates  to  judicial  notioe,  dis- 
posee  of  this  subject.  It  is  t^en  in  part  from  Act  II  of  18fi6,  in  part  from  the  Oommis- 
sioners'   Draft   Bill,   and  in   part  from   the   law   of   England. 

If  evidence  has  to  be  given  of  any  fact,  that  evidence  must  be  either  (Kal,  documentary* 
or  material,  and  we  proceed  in  the  following  chapters  to  deal  with  the  peculiarities  of  each  of 
these  three  kinds  of  evidence.  There  is,  however,  one  topic  which  applies  to  all  of  them, 
of  which  we  treat  in  Chapter  IV.  This  is  the  distinction  between  primary  and  seoondary 
evidence.  As  we  have  already  shown,  the  phrase  is  ambiguous.  We  r^^rd  it  as  a  le^al 
way  of  recognizing  the  obvious  principle  that  the  beet  way  of  finding  out  the  c<Hitenta  of  a 
document  is  to  read  it  yourself,  and  we  have  accordingly  defined  primary  and  seocmdary 
evidence  thus :  in  the  case  of  documents  or  other  material  things,  the  document  or  thing 
itself  is  primary  evidence.  A  copy,  model,  ac  oral  description  is  ■ec<mdaiy  evidence.  In 
all  other  cases  oral  evidence  is  primary. 

We  next  proceed  (Chapters  V,  VI,  VII  and  VIII)  to  t^e  question  of  jHoof  by  the  vanouo 
kinds  of  evidence  successively,  namely,  onJ,  documentary,  and  materiaL  With  r^ard  to 
oral  evidence,  we  provide  that  it  must  in  all  cases  whatever,  whether  it  is  primary  or  secon- 
dary, and  whether  the  fact  to  be  proved  is  a  fact  in  issue  or  collator^,  be  mrect.  ^lat  is  to 
say,  if  the  fact  to  be  proved  is  one  that  ooxdd  be  seen,  it  most  be  proved  by  someone  who saya 
he  saw  it.  If  it  could  be  heard,  by  some  one  who  says  he  heud  it,  and  so  with  the  other 
senses.  We  also  provide  that,  if  the  fact  to  be  proved  is  the  opinion  of  a  living  and  ptodu  - 
oible  person,  or  the  grounds  on  which  such  opinion  is  held,  it  must  be  proved  by  the  person 
who  holds  that  opinion  on  those  grotmds. 

We  have,  however,  provided  that  if  the  fact  to  be  proved  is  the  opinion  of  an  expert 
who  cannot  be  called  (which  is  the  case  in  the  majority  of  cases  in  this  conntry),  and  if  snch 
opinion  has  been  expressed  in  any  published  treatise,  it  may  be  proved  by  the  prodaction 
of  the  treatise. 

This  provision,  taken  in  connection  with  the  provisions  on  relevancy  oontained  in  Chap- 
ter n,  will,  we  hope,  set  the  whole  doctrine  of  hearsay  in  a  perfectly  jdain  Ug^t,  ba  tiieir 
Joint  effect  is  this — 

I)    the  sayii^  and  doings  of  third  persons  are,  as  a  rule,    irrelevant,  sq  that  no 
proof  ofthem  can  be  admitted  : 

(2)  in  some  excepted  cases  they  are  relevant ; 

(3)  every  act  done  or  word  spoken,  which  is  relevant  on  any  ground,  must  (if  proved 

by  oral  evidence)  be  proved  by  some  one  who  saw  it  wiUi  hu  own  eyes  or  heard 

it  wi^  his  own  ears. 
With  regard  to  the  chapters  which  relate  to  the  proof  of  facts  by  doonmentaiy  evidence 
and  the  cases  in  which  secondary  evidence  may  be  admitted,  we  have  followed,  with  few 
alterations,  the  existing  law.  We  may  observe  that  Chapter  VII  contains  most  of  the  few 
presumptions  which  we  have  thought  it  right  to  introduce  into  the  BilL  They  are 
presumptions  which  in  almost  every  instance  will  be  true — as  \o  the  genuineness  ai 
certified  copies,  gaiettes,  books  purporting  to  be  puUished  at  particular  pUcea,  copies  of 
depositions,  &c. 

We  have  inserted  a  few  provisions  in  Chapter  VIII  as  to  material  evidence.    Uiey  le- 

S reduce  the  practice  and,  as  we  believe,  the  law  of  Elngland  upon  this  subject,  tiioogh  not 
istinot  provisions  about  it  and  few  judicial  decisions  upon  it  are,  so  far  as  we  are  awaie,  to 
be  found  in  English  law-books. 

On  the  subject  of  the  exclusion  of  oral  evidence  of  a  oontraot,  Ac,  reduced  to  writiuc 
we  have  (in  Chapter  IX)  simply  followed  the  law  of  England  and  the  Oanuniaaionei« 
draft 

IV.— TBS  PBODOOTION  OF  PROOF. 

Frojn  the  question  of  the  proof  of  facts,  we  pass  to  the  question  of  the  manner  in  whiofa 
the  proof  is  to  be  produced,  and  this  we  treat  under  the  fidlowing  beads : — 

The  burden  of  proof  (Chapter  X) : 
Witness  (Chapter  XI) : 
The  administration  of  oaths  (Chapter  XII) : 
Examination  of  witnesses  (Chapter  XIII). 

With  regard  to  the  burden  of  proof,  we  lay  down  the  broad  rules  that  the  general  burden 
of  proof  is  ou  Uie  party  who,  if  no  evidence  at  all  were  given,  would  feil,  and  that  die  burden 
of  proving  any  particular  fact  is  on  the  party  who  affirms  it.  Tbeee  are  the  weD-estafaliBhed 
En^isb  rules,  and  appear  to  us  reasonable  in  tht^mselver.    We  have  not  fallowed  the  prece- 
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dent  of  the  Ne'w  York  Code  in  laying  down  a  long  list  of  presumptions,  agreeing  with  the 
Indian  Law  Commissioners  in  the  0{umon  that  it  is  better  not  to  letter  the  discretion  of  the 
Judges.  We  have,  however,  admitted  one  or  two  such  presumptions  to  a  place  in  the  Code, 
aa,  m  the  absence  of  an  express  rule,  the  Judges  might  feel  embarrassed.  Ilieee  are — the 
presumption  of  death  from  seven  yearn'  disappearance,  and  the  presumption  of  partnership 
crom  the  fact  of  acting  as  partners. 

We  may  observe  that  we  have  lUspoiied,  in  an  illustratiou,  of  a  matter  in  which  the  laws 
of  several  countries  contain  elaborate,  and  we  think  somewhat  arbitrary,  provisions  to  be 
Blade  in  the  case  of  the  death  of  several  persons  in  a  common  catastrophe.  We  treat  it  as  an 
instance  of  tiie  rule  as  to  the  burden  of  proof.  Tie  person  who  affirms  that  A  died  before  B 
must  prove  it.     This  is  the  princifde  adopted  by  the  Ihiglish  Court. 

We  follow  the  English  law  as  to  legitimacv  being  a  necessary  inference  from  marriage 
and  cohabitation,  and  #n  adopt  one  or  two  of  the  rules  of  English  law  as  to  estoppeL 

In  the  chapter  as  to  the  examination  of  witnesses,  we  have  been  careful  to  interfere  as 
little  as  possible  with  the  existing  practice  of  the  Courts  which  in  the  Mofussil  Courts  and 
under  the  Code  of  Civil  Procedure  is  of  necessity  very  loose  and  much  guided  by  circum- 
stances ;  but  we  have  put  into  propositions  the  rules  of  English  law  as  to  the  examination 
and  oros8.examination  of  witnesses. 

We  have  also  considered  it  necessary,  having  regard  to  the  peculiar  circumstances  of 
this  country,  to  put  into  the  hands  of  the  Judge  an  amount  of  discretion  as  to  the  admiasico 
of  evidence  which,  if  it  exists  by  law,  is  at  all  events  rarely  or  never  exercised  in  England. 
We  exprenly  empower  him  to  ask  any  questions  upon  any  facts  relevant  or  irrelevant,  at 
any  period  of  the  trial,  and  we  expressly  declare  that  it  is  his  duty  in  criminal  oases,  if  he 
thinks  that  the  public  interest  requires  it,  not  merely  to  receive  and  adjudicate  upin  the 
evidence  submitted  to  him  by  the  parties,  but  also  "to  enquire  to  the  utmost  into  the 
truth  of  the  matter  before  lum."  The  object  of  these  provisions  is  to  define  simply  sjid 
clearly  the  duties  and  the  ^ition  of  the  Judges  and  those  who  practise  before  them.  The 
F^gliob  sj^tem,  under  which  the  Bench  and  the  Bar  act  together  and  play  their  respective 
parts  independentiy,  and  the  professional  organization  on  which  it  rests,  have  no  doubt 
great  advantages  ;  but  in  this  country  such  a  system  does  not  as  yet  exist,  and  will  not 
lor  a  very  long  course  of  time  be  introduced.  In  the  Mofussil,  generally  speaking,  the 
great  mass  of  cases  are  conducted  without  the  assistance  of  a  Bar,  and  when  advocates  are 
•mployed  there  they  are  usually  brought  from  a  distance,  and  have  to  appear  before  Judges 
who  have  not  had  the  same  professional  training  as  English  Judges,  and  are  liable  to  he 
intimidated  by  advocates  whose  technical  knowledge  at  law  is  greater  than  their  own,  and 
to  whom  the  extremely  intricate  system  of  appeal  which  prevails  in  this  country  gives  a 
power  over  the  Judges  unlike  anything  which  exists  in  England.  For  this  reason  we  have 
thoo^t  it  necessary  to  strengthen  the  hands  of  the  Judges  and  to  enable  theiu  to  act 
efficiently  and  promptly  as  the  representatives  of  the  public  interest. 

In  connection  with  this  subject,  we  may  refer  to  some  provisions  which  we  have  inserted 
in  order  to  prevent  the  abuse  cI  the  power  of  cross-examination  to  credit.  We  believe  the 
existence  of  that  power  to  be  essential  to  the  administration  of  justice,  and  we  believe  it  to 
be  liable  to  great  abuses.  The  need  for  the  power  and  danger  of  its  abuse  are  proved  by 
Ekiglish  experience,  but  in  this  countary  litigation  of  various  kinds,  and  criminal  proaeou- 
tioDB  in  particular,  are  the  great  engmes  of  malignity,  and  it  is  accordingly  even  more 
necessary  here  than  in  England,  both  to  permit  the  exposure  of  corrupt  motives  and  to 
prevent  the  use  of  the  power  of  exposure  as  a  means  of  gratifying  malice.  We  have 
accordingly  provided  as  follows : 

Such  questions  may  relate  eitiier  to  matters  relevant  to  the  case,  or  to  matters  not 
relevant  to  the  case.  If  they  relate  to  matters  relevant  to  the  case,  we  think  that  the 
witness  oa(^t  to  be  compellable  to  answer,  but  that  his  answer  should  not  afterwards  b« 
ined  against  him. 

If  they  relate  to  matters  not  relevant  to  the  case,  except  in  so  far  as  they  a£Fect  the 
credit  of  the  witness,  we  think  that  the  witness  ought  not  to  be  compelled  to  answer.  His 
refusal  to  do  so  would,  in  most  cases,  serve  the  purpose  of  discrediting  him,  as  well  as  an 
express  admission  that  the  imputation  conveyed  by  the  question  was  trua 

In  order  to  notect  witnesses  against  needless  questions  of  this  kind,  we  enact  tiiat  any 
advocate  who  asks  such  questions  without  written  instructions  (which  the  Court  may  caU 
upon  him  to  {soduce,  and  may  impoimd  when  produced)  shall  be  guilty  of  a  contempt  of 
Court,  and  that  the  Court  may  record  any  such  question,  if  asked  by  a  party  to  the  proceed- 
ings. The  record  of  the  question  or  the  written  instructions  are  to  be  admissible  as  evidence 
of  the  publication  of  an  imputation  intended  to  harm  the  reputation  of  the  person  affected, 
•od  suoh  imputations  are  not  to  be  regarded  as  privileged  communications,  or  as  falling 
under  any  ol  the  exceptions  to  section  four  hundred  and  ninety-nine  of  the  Indian  Penaf 
Code,  m«rely  beoMise  they  wen  made  in  the  manner  stated.  Upon  a  trial  for  defamation,  it 
woold  of  oonise  be  open  to  the  person  accused  to  show,  either  that  the  imputation  was 
tme,  and  that  it  was  for  the  public  good  that  the  imputation  should  be  made  (Ex.  1, 
section  448,  L  P.  C),  or  that  it  was  made  in  good  faith  for  the  proteotion  of  the  biterest  of 
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the  penon  makiiig  it  or  of  any  other  person  (Ex.  9).  This  is  the  only  metiiod  which  oooon 
to  us  of  providing  at  onoe  for  the  intereets  of  a  bond  fide  questioner  and  an  innooent 
witness. 

In  the  same  spirit,  we  have  empowered  the  Court,  in  general  terms,  to  forbid  indaaeot 
and  soandalons  inquiries,  unless  they  relate  to  facts  in  issue  as  defined  above,  or  to  mstti 
absolutely  necessary  to  be  known  in  order  to  determine  whether  the  facts  in  issue  existed  ; 
and  also  to  forbid  questions  intended  to  insult  or  annoy. 

We  prefer  this  general  power  to  the  sections  drawn  by  ttie  Commissioners,  which  for- 
bid queetioDii  to  married  persons  '  'which  substantially  amount  to  inquiring  whetiter  Utat 
person  has  had  sexual  intercourse  forbidden  to  him  or  her  by  the  law  to  which  he  or  she  is 
subject,"  and  "questions  regarding  the  occurrence  of  sexual  intwoonrse  between  a  husband 
and  wife,  except  in  the  case  of  Christians,  where  the  suit  is  for  a  decree  of  nullity  of 
marriage  on  the  ground  of  bodily  incapacity.  We  should  regard  these  rules  as  dangerous. 
It  is  possible  to  imagine  numerous  cases  in  which  it  might  be  highly  impartant  to  show 
that  a  married  person  was  living  with  some  one  who  was  not  her  husbuid  or  his  wife.  A 
woman  brings  a  false  accusation  against  her  servant.  The  motive  is  revenge  for  the  discovery 
by  the  servant  of  an  intrigue  by  the  mistress.  A  married  man  comes  to  }Ht>te  an  alibi  oo 
behalf  of  his  mistress.  A  woman  sues  a  married  man  on  a  bond.  He  pleads  that  the 
consideration  was  adulteiy.  In  all  these  cases,  and  so  in  many  othezs  which  mi^t  be 
suggested,  it  appears  to  us  that  it  would  be  absolutely  necessary  to  admit  such  evideDce 
as  is  referred  to.  As  to  questions  relating  to  sexual  intercourse  between  husband  and  wifc 
we  think  it  better  to  forbid  indecent  and  scandalous  inquiries  in  gennal  terms,  than  to  by 
down  a  positive  rule  which  in  possible  cases  might  produce  hardship. 

Finally,  we  deal  (Chapter  XV)  witti  the  question  of  the  improper  admisBJon  or  r^jeotiim 
of  evidence. 

We  provide  in  substance  that  in  regular  appeal  each  Court  sncoeaaiv'ely  ahaJl  decide 
for  itself  to  what  evidence  it  will  have  r^ard.  As  for  special  appeals,  we  provide  that  if 
evidence  is  said  to  be  improperly  admitted,  the  objection  must  be  taken  before  the  inft^rirr 
Appellate  Coturt,  and  the  Court  called  upon  to  say  what  its  decision  would  be  if  the  evideone 
objected  to  were  rejected.  If  evidence  is  improperly  rejected,  we  would  permit  tii«  Wfft 
Court  either.to  look  into  the  facte  and  deliver  final  judgment,  or  to  remand  the  case. 

Finally,  we  recommend  that ,  the  Draft  Bill,  togetiier  with  this  reportk  should  be 
circulated  tot  the  opinion  of  tiie  Loical  Qovemmenta. 

J.  F.  STEPHEN. 
J.  8TRACHKY. 
F.  8.  CHAWIAlf. 
F.  R.  COCKEBELL. 
J.  F.  B.  INGUS. 
W.  ROBINSON. 
The  31«<  March  1871. 
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INDIAN  EVIDENCE  BILL. 

The  Hon'ble  Mr.  Stephen  presented  the  Report  of  the  Select  Committee  on  the  Bill  to 
define  and  amend  the  Law  of  Evidence.     He  said : — 

"I  feel  that  I  owe  an  apology  to  yo<ir  Lordship  and  the  Conncil  for  requesting  their 
attention  to  a  second  speech  upon  a  purebr  legal  subject  after  the  one  which  I  delivered  a 
week  ago  upon  the  Limitation  Act.  On  this  occasion,  however,  I  have  to  explain  the 
position  of  a  measure  perhaps  as  important  as  any  tiiat  has  been  passed  of  late  ^ears  by  the 
Indian  Legislatuie,  inasmuch  as  if  it  becomes  law,  it  will  affect  the  daily  admmistration  of 
both  civil  and  criminal  procedure  throughout  the  whole  country.  Moreover,  the  subject- 
matter  to  which  the  Bill  refers  is  one  of  deep  and  wide  genenu  interest,  for  a  I^aw  of 
Eividenoe  properiy  constructed  would  be  nothing  less  than  an  application  of  the  practical 
experience  acquired  in  Courts  of  law  to  the  problem  of  inquinng  into  the  truth  as  to 
controverted  questions  of  &ct,  however  imperfectly  it  may  have  been  attained. 

'  "This  is  the  object  which  has  been  kept  in  view  in  framing  the  Bill  which  the  Committee 
append  to  their  report,  and  which  I  am  now  to  describe  in  a  general  way  to  your  Lordship 
and  the  CoonciL 

"I  will  state,  in  the  first  place,  the  history  of  the  measure  down  to  the  present  time. 
So  far  back  as  the  year  1868,  the  Indian  Law  Commissioners  drew  a  Draft  Evidence  Act, 
which  was  sent  out  to  this  country  and  introduced  and  referred  to  a  Select  Committee  by 
my  friend  and  predecessor,  Mr.  Maine.  The  Bill  was  circulated  for  opinion  to  the  Local 
Governments,  and  was  pronounced  by  every  legal  authority  to  which  it  was  submitted  to  be 
unsuitable  to  the  wants  of  this  country.  In  this  view  the  Committee  concur  for  reasons 
which  I  need  not  state  in  detail  on  the  present  occasion,  as  they  are  fully  stated  in  the 
report  which  I  present  to-day.  I  may  observe  in  general,  however,  that  the  principal 
reasons  were  that  the  Bill  was  not  sufficiently  elementary  ;  that  it  was  in  several  respects 
incomplete,  and  that,  if  it  became  law,  it  would  not  supersede  the  necessity  under  which 
jadioial  officers  in  this  country  are  at  present  placed  of  acquainting  themselvee  by  means 
of  English  hand-books  with  the  English  law  upon  this  subject. 

' '  The  Commissioners'  draft,  indeed,  would  hardly  be  intelligible  to  a  person  who  did 
not  enter  upon  the  study  of  it  with  a  considerable  knowledge  of  the  English  law.  Under 
these  circumstances,  a  new  draft  was  framed,  which  we  now  propose  to  pnnt,  and  circulate, 
and  on  which  I  hope  to  receive  the  opinions  of  the  Local  Governments  and  High  Courts  in 
the  course  of  the  summer,  say,  by  next  September,  so  that  their  criticisms  may  be  deliberate- 
ly weighed,  and  the  measure  may  be  finally  disposed  of  by  this  time  next  year. 

'  *  The  report  of  the  Committee  explains  very  fully  the  scheme  of  the  Bill,  which  of  course 
is  of  considerable,  though  not,  I  hope,  unwieldy,  length,  and  enters  fully  into  the  reasooB 
which  have  led  us  to  aSopt  its  leading  provisions.  I  will  not  weary  the  Council  by  going 
into  all  these  questions  on  the  present  occasion.  I  will  confine  myself  to  saying  that  I  trust 
that  those  who  will  have  to  criticise  the  Bill  will  begin  by  studying  the  report,  which  has 
been  drawn  up  with  great  care,  and  which,  as  well  as  the  Bill  itself,  forms  a  connected  and 
systematic  whole.  The  general  object  kept  in  view  in  framing  the  Bill  has  been  to  produce 
something  from  which  a  student  might  derive  a  clear,  comjpiehensive  and  distinct  know- 
ledge of  the  subject,  without  unnecessary  labour,  but  not.  of  course,  without  that  degree  of 
careful  and  sustained  attention  which  is  necessary  in  order  to  master  any  important  and 
intricate  matter.  It  is  by  this  standard  that  the  Committee  in  general,  and  I  m  particular 
as  tiie  member  in  charge  of  the  Bill,  desire  that  it  may  be  tried. 

"  With  this  reference  to  the  Bill  and  the  report  of  the  Committee  I  proceed  to  discuss 
the  general  question  connected  with  the  subject,  and  to  mention  a  few  of  the  leading  features 
of  the  measure. 

"  I  suppose  that  I  may  assume  as  generally  admitted  the  necessity  which  exists  for 
legislation  on  the  subject  of  evidence  in  British  India.  It  would  be  exceedingly  difficult  to 
say  precisely  what,  at  the  present  moment,  the  law  upon  the  subject  certainly  is.  To  some 
extent — it  is  far  from  being  clear  to  what  extent — and  in  some  parts  of  the  coimtry — though 

Questions  might  be  raised  as  to  the  particular  parts  of  the  country — the  Ehiglish  law  of  Evi- 
ence  appears  to  be  in  force  in  British  India.  Whatever  may  be  the  theory,  it  both  is  and  will 
continue  to  be  so  in  practice ;  for  if  the  Engh'sh  law  of  evidence  has  not  been  introduced  into 
this  country,  English  lawyers  and  quasi-lawyers  have,  and  they  have  been  directed  to  dedde 
aooording  to  the  law  of  justice,  equity,  and  good  conscience.  Practically  speaking,  these 
attractive  words  mean  little  more  than  an  imperfect  understanding  of  imperfect  coUectiona 
of  not  very  recent  editions  of  BngKi^li  text-books.  It  is  difficult  to  imagine  anything  much 
leas  satisfaotory  than  such  a  state  of  the  law  as  this.  A  good  deal  mav  besaid  for  an  elabo- 
rate legal  system,  well  understood  and  strictly  administered.  A  good  deal  may  be  said  for 
unaidM  mother- wit  and  natural  shrewdness ;  but  a  half-and-half  system,  in  which  a  vast 
body  of  half-understood  law,  totally  destitute  of  arrangement  and  of  tmoertain  authority 
maintains  a  dead-alive  existence,  is  a  state  of  things  which  it  is  by  no  means  easy  to  praise. 

"  Legislation  thus  being  necessarv,  in  what  direction  is  leoalatian  to  proceed  T  A  gentle- 
man, for  whose  opinion  upon  aJl   subjects  connected  with   udian   law  t^id  legislation  I^ 
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in  common  with  most  othei  people,  have  a  profoond  respect  said,  to  me  the  other  day  in  dis 
cussing  this  subject :  my  Evidence  Bill  would  be  a  very  short  one.  It  would  consist  of  one 
rale  to  this  effect.  'All  rules  of  evidence  are  hereby  abolished.'  I  believe  that  the  opinioo 
thus  vigorously  expressed  is  really  held  by  a  large  number  of  persons  who  would  not  avow  it 
so  plainly.  There  is,  in  short,  in  the  lay  worid,  including  in  the  expression  the  majority  of 
Indian  civilians,  an  impression  that  rules  of  evidence  are  technicalities  invented  by  Uwyen 
principally  for  what  Bentham  called  fee-gathering  piu-posee,  and  of  no  real  value  in  the  inves- 
tigation of  truth.  I  cannot  admit  that  this  impression  is  in  any  d^nree  ooirect.  I  believr 
t£kt  rules  of  evidence  are  of  very  great  value  in  all  inquiries  into  matters  of  fact,  and  in 
particular  in  inquiries  for  judicial  purposes  :  and  that  it  is  practically  impossible  to  investi- 
gate difficult  subjects  without  regard  to  them. 

'  'It  is  worth  while  to  illustrate  this  point  a  little,  because  the  necessity  for  rules  of  evi- 
dence rests  upon  it ;  but  strong  proof  of  it  is  to  be  found  in  the  fact  that  in  all  ages  and  conn- 
tries  there  have  been  rules  of  evidence.  In  rude  times,  and  amongst  primitive  people,  thr 
task  of  arriving  at  the  truth  as  to  matters  of  fact  was  regarded  as  so  hopeless  and  difficult, 
that  rude  arbitrary  substitutes  for  any  sort  of  rational  procedure  were  provided  in  the  shape 
of  ordeals  and  jucUcial  combats.  Where  people  began  to  obtain  glimpses  of  the  trar 
methods  of  investigation,  they  seem  to  have  considered  as  almost  supernatural  skill  what 
in  our  days  would  fall  within  the  scope  of  average  police-officers  or  attorneys'  clerks. 
The  delighted  wonder  which  was  displayed  by  the  Jews,  according  to  tbe  apocryphal  ston 
of  Susannah  and  the  Elders,  at  what  a  legal  friend  of  mine  used  to  call  'that  very  feebk 
cross-examination  of  Daniel's  about  the  trees',  is  a  good  instance  of  this.  At  a  labv 
period,  arbitrary  rules  of  evidence  began  to  be  formed.  Such  a  fact  must  be  proved  bj 
two  eye-witnesses;  such  another  by  four ;  such  another  by  seven.  To  say  nothing  of 
European  systems,  in  which  such  rules  were  in  force,  the  Hediya  is  full  of  them.  That 
rules  were  never  introduced  in  their  full  force  into  England,  but  the  system  which  was 
adopted,  or  rather  which  grew  up  by  degrees,  was  of  a  very  mixed  and  exceedingly  singnlat 
character.  Fart  of  it  consisted  of  rules  declaring  large  classes  of  witnesses  to  be  incom- 
petent. Part  was  intimately  connected  with  the  English  system  of  special  pleading,  which 
was  so  contrived  as  to  define  with  extreme  precision  the  facts  upon  which  the  parties 
differed,  or  were,  as  the  phrase  goes,  at  issue.  Part  were  the  result  of  the  pncticai 
experience  of  the  Courts,  and  these  were  by  far  the  most  valuable  portion,  in  my  opinioiv 
of  the  English  law  of  Evidence.  Meet  of  the  other  rules  have  indeed  been  cut  away  by 
legislation,  and  the  rules  which  still  remain  may  fairly  be  taken  to  be  the  nett  rason 
of  English  judicial  experience  in  modem  times.  In  the  most  general  terms,  these  ralet 
are: — 

1.  that  evidence  must  be  confined  to  the  issue ; 

2.  that  hearsay  is  no  evidence ; 

3.  that  the  best  evidence  must  be  g^ven; 

4.  rules  as  to  confessions  and  admissions : 
6.  rules  as  to  documentary  evidence. 

"I  have  two  general  remarks  to  make  npon  them.  The  first  is  that  they  are  sound  ia 
snbstanoe  and  emmently  useful  in  practice,  and  that,  whrai  ]»t>perly  understood,  they  am 
calculated  to  afford  invuuable  assistance  to  all  who  have  to  take  part  in  the  administratioB 
of  justice. 

"  The  second  is  that  I  believe  that  no  body  of  rules  upon  any  important  subject  were 
ever  expressed  too  loosely,  in  such  an  intricate  manner,  or  at  such  intolerable  length. 

"It  is  necessary  to  prove  the  first  of  these  propositions,  in  order  to  justify  the  recmn- 
mendations  of  the  Committee  that  the  substance  of  the  rules  in  question  should  be  intio- 
dnoed  in  the  form  of  express  law  into  this  country.  It  ia  necessary  to  prove  the  second  pro- 
position, in  order  to  justify  the  attempt  made  in  the  Bill  to  reduce  the  rules  to  order  and 
system.  First,  then,  as  to  the  proposition  that  the  ndes  in  question  are  substantially  sound 
and  do  far  more  good  than  barm,  even  in  their  present  confused  condition.  The  proof  of 
this  is,  I  think,  to  be  found,  in  a  comparison  between  the  proceedings  of  English  Courts  of 
Justice  and  those  of  countries  which  have  no  such  rules,  and  between  the  proceedings  of 
English  Courts  in  which  these  rules  are,  and  those  in  which  they  are  not,  understood  and 
acted  upon.  As  a  preliminary  remark,  I  think  I  ought  to  observe  that  the  knowledge  of 
these  rules  possessed  by  English  lawyers  is  derived  far  more  from  the  daily  practice  in  the 
Courts  than  from  theoretical  study.  Many  English  lawyers  know  by  habit,  almost  instino- 
tively,  whether  this  or  that  (to  use  the  common  phrase)  is  or  is  not  evidence,  although  the^ 
have  hardly  given  the  theory  of  the  matter  a  thought.  Practioe,  therefore,  uid  not  theory, 
affords  the  tnie  test  of  the  value  of  these  rules.  In  fact,  the  clumsy,  intricate,  amtnguooa, 
and  in  many  instances  absurd,  theory  by  which  the  rules  of  evidence  are  connected  togethai 
came  after  the  eminently  sagacious  practice  which  they  were  intended  to  justify  and  ex- 
plain. What  is  the  practical  effect  of  these  rules  T  I  may  perhaps  be  permitted  to  magwa 
this  by  referring  to  a  book  which  I  published  in  1863  on  the  criminal  laws  of  England,  and 
which  contains,  amongst  other  things,  an  analysis  of  several  celebrated  trials,  English  and 
French.  One  object  of  that  analysis  was  to  contrast  the  effect  of  the  presence  and  absence  of 
rules  of  evidence ;  and  I  think  that  any  one  who  would  take  the  trouble  to  oompare  those 
trials  together    carefully    would    agree    with  me  in  the    oonclusicm    that  the  practieBl 
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«fiect  of  the  Engliah  rules  of  evidence  in  those  cases  was  to  shorten  the  prooeedings  enor- 
mously, and  at  the  same  time  to  consolidate  and  strengthen  them,  keeping  oat  nothing  that 
a  reasonable  person  would  have  wished  to  have  before  him  as  materials  for  his  judgment. 
The  French  system,  on  the  other  hand,  which  dispenses  with  all  rules  of  evidence  got,  at 
least  in  those  cases,  no  other  result  from  the  want  of  them  than  floods  of  irrelevant  gossip 
and  collateral  queetions  enough  to  confuse  and  bewilder  the  strongest  head.  Again,  com- 
pare the  proceedings  of  an  ordinary  Court  of  criminal  justice  with  the  proceedings  of  a  court- 
martial,  in  which  the  rules  of  evidence  are  far  leas  strictly  enforced  and  less  clearly  under- 
stood. An  ordinary  criminal  Court  never  gets  very  far  from  the  point,  but  a  court-martial 
continually  wanders  into  questions  far  remote  from  those  which  it  was  assembled  to  try. 
Nothing,  for  instance,  is  more  common  than  to  see  the  prosecutor  change  places,  as  it  were, 
with  the  prisoner,  or  to  find  collateral  issues  pursued  till  the  Coort  finds  itself  engaged  in 
^termining,  not  whether  A  was  guilty  of  a  military  offence,  but  whether  Z  told  a  falsehood 
on  some  perfectly  irrelevant  subject.  In  a  case  which  I  well  recollect,  B  testified  againrt  A. 
B  being  cross-examined  to  his  credit  stated  a  fact  not  otherwise  relevant  to  the  inquiry.  Z 
-denied  the  fact,  which  B  aflirmed.  and  made  further  statements  which  were  contradicted 
by  intermediate  letters  of  the  alphabet.  No  Judge  can  possibly  be  expected,  by  the  mere  light 
-of  nature,  to  know  how  to  set  limits  to  the  inquiries  in  which  he  is  engaged  ;  yet,  if  he  does 
not,  an  incalculable  waste  of  time  and  energy,  and  a  great  weakening  of  the  authority  of  his 
Ooiirt,  is  sure  to  follow.  Active  and  zealous  advocates,  who  have  no  rules  of  evidence  to 
restrain  their  zeal,  would  have  it  in  their  power  to  pervert  the  administration  of  justice  to 
the  basest  purposes,  and  to  inflict  immense  injury  on  every  class  connected  with  i^  directly 
or  remotely,  that  might,  and  often  would,  in  such  hands,  be  made  the  excuse  for  tearing  opea 
old  quarrels  and  reviving  questions  laid  at  rest :  and  giving  fresh  animus  to  scandau  long 
■iaoe  exploded ;  and  the  main  question  would  frequency  be  lost  sight  of  in  a  cloud  of  iiri- 
tating  and  nseless  collateral  issues.  I  may  be  excused  for  referring  to  my  own  experience 
at  the  Bar  in  illustration  of  this.  Appeals  against  orders  of  affiliation  used  invariably  to 
produce  an  amount  of  petjuiT  and  counter-perjury  which  I  should  think  it  would  be  difficult 
to  exceed  in  any  country.  In  certain  parts  of  the  country  it  was  a  point  of  honour  for  tiie 
-friends  of  the  putative  father  and  of  the  mother,  respectively  'to  go  to  session  to  swear  for 
him,  or  her,'  as  they  used  to  say.  No  one  who  did  not  take  part  in  such  cases  could  imagine 
the  steange  ramifications  of  falsehood  and  contradiction  into  which  a  hotly-contested  case 
of  this  kind  would  spread,  or  the  number  of  imputations  thrown  on  the  honesty  and  chastity 
of  the  different  witnesses,  male  and  female.  If  it  had  not  been  for  the  rules  of  evidence  the 
reputations  of  half  the  population  of  the  village  would  have  been  torn  in  pieces.  The 
rales  of  evidence  kept  matters  to  a  point,  and  so  minimized  the  evil ;  but  the  parties,  the 
-witnesses,  and  the  attorneys  all  appeared  to  me  to  be,  one  more  anxious  than  another,  to 
fight  the  matter  out  till  the  very  last  rag  of  character  had  been  stripped  of  the  back  of  every 
man,  woman,  and  child,  whose  name  was  in  any  way  brought  into  the  discussion.  The 
CVench  Courts  display  this  evil  in  an  aggravated  'orm.  In  the  work  to  which  I  have  al- 
ready referred  will  be  found  an  account  of  the  trial  of  a  monk  named  Leotade  for  murder. 
If  disposed  o(  under  the  English  rules  of  evidence,  it  could  hardly  have  taken  more  than  a 
■day  or  two  at  the  most.  In  the  French  Court,  it  lasted  for,  I  thinK,  about  throe  weeks,  and 
branched  out  into  all  sorts  of  subjects.  One  witness,  in  particular,  was  discovered  to  have 
seduced  a  girl  seven  years  before,  and  letters  from  her  to  him  were  read  to  throw  light  on  his 
character.  He  naturally  wished  to  give  his  own  account  of  the  transactions,  but  was  stop- 
ped on  the  eround  that  a  line  must  be  drawn  somewhere,  and  that  the  Court  chose  to  draw 
it  between  we  point  at  which  an  irrelevant  slur  had  been  thrown  on  his  character  and 
the  point  at  which,  had  he  been  permitted  to  do  so,  he  might  have  given  an  equally 
irrelevant  explanation. 

"  It  is  not,  however,  merely  for  the  purpose  of  confining  jodioial  proceedings  within  rea- 
aonable  limits  that  rules  of  evidence  are  useful.  They  are  also  of  pre-eminent  importance 
for  the  purpose  of  protecting  and  guiding  the  Judge  in  the  discharge  of  his  duty.  There  is 
a  sense  in  which  it  may  be  said  with  perfect  truth  that  even  legislative  power  is  unequal  to 
the  task  of  abolishing  rules  of  evidence.  No  doubt,  it  is  competent  to  the  Legislature  to  pro- 
vide that  no  rules  of  evidence  shall  have  the  force  of  law ;  but  unless  they  expressly  forbid 
all  Courts  and  Judges  to  act  upon  any  rules  at  all,  or  to  listen  to  any  arguments  as  to  the  man- 
ner in  which  they  shall  exercise  the  discretion  with  which  they  are  invested  (propositions  too 
absurd  to  state  or  to  discuss),  the  Judges  infallibly  will  hear,  and  will  be  guided  by,  argu- 
ments upon  the  subject,  and  these  arguments  will  be  drawn  from  the  practice  of  English 
Courts.  Moreover,  the  Courts  of  Appeal  will  exercise  their  own  discretion  in  the  matter,  an4 
thus,  by  degrees,  the  system  would  grow  up  again  in  the  most  cumbrous,  chaotic  and  incon- 
venient of  all  conceivable  shapes.  The  plain  truth  is,  that  there  is  only  one  possible  war  of 
Sitting  rid  of  the  law  of  evidence,  and  that  is  by  getting  rid  of  the  administration  of  justiaf  by 
wyers  and  returning  to  the  system  of  mere  personal  discretion. 

"It  may  be  that  some  persons  would  like  this  policy,  but  I  suppose  it  is  one  which  I 
need  not  discuss. 

"So  far  I  have  considered  the  rules  of  evidence  merely  as  they  oonduoe  to  the  import- 
ant praotioal  objects  of  keeping  prooeedings  to  the  point,  and  of  protecting  and  supporting 
the  Jndges.    I  must  now  say  a  few  wnds  am  their  valne  as  fumismng  the  Judge  with   soUa 
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tests  of  txutii.  I  fully  admit  that  their  value  in  this  respect  is  often  exaggerated  and  mis- 
'  conceived  ;  but  I  think  that,  when  the  matter  is  fairly  stated,  it  will  be  found  that  they 
have  a  real,  though  it  may  be  described  as  a  negative,  value  fin  this  purpose.  There  are 
two  great  problems  on  wluch  the  rules  of  evidence  tiaaw  no  light  at  all,  and  on  which 
they  are  not  intended  to  Uirow  any  light ;  and  it  must  be  admitted  that  t^ose  proUems 
are  by  far  Uie  most  important  of  any  which  a  Judge  has  to  solve.  No  rule  of  evidcooe 
that  ever  was  framed  will  assist  a  Judge  in  the  very  smallest  degree  in  dstermining 
the  master  question  of  the  whole  subject — whether  and  how  far  he  oug^t  to  believe 
what  the  witnesses  say  T  Again,  rules  of  evidence  are  not,  and  do  not,  profess  to  be  rules 
erf  logic.  They  throw  no  light  at  all  on  a  further  question  of  equal  importance  to  the  one 
just  stated.  What  inference  ought  the  Judge  to  draw  from  the  facts  in  which  after  consider- 
ing the  statements  made  to  him,  he  believes  7  In  every  judicial  proceedings  whatever  these 
two  questions — Is  this  true,  and,  if  it  is  true,  what  then  ?— ought  to  be  constantly  prenait 
to  the  mind  of  the  Judge ;  and  it  must  be  admitted,  both  that  the  rules  of  evidence  do  not 
throw  the  smallest  portion  of  light  upon  them  and  that  persons  who  are  absolutely  ignorant 
of  those  rules  may  give  a  much  better  answer  to  each  of  these  questions  than  mem  to  whom 
every  rule  of  evidence  is  perfectly  familiar.  I  think  that  a  more  or  less  distinct  perception 
of  this,  coupled  with  impatience  of  the  exaggerated  pretensions  which  have  sometimes  Men 
made  on  benalf  of  the  rules  of  evidence,  are  the  principal  reasons  for  the  distrust  and  dislike 
with  which  they  are  at  times  regarded.  This  dislike,  I  think  merely  a  particular  applicstian 
of  the  vulgar  error  which  in  so  many  instances  leads  people  to  deprecate  art  in  companson 
with  nature,  as  if  there  were  an  opposition  between  the  two,  and  as  if  art  in  all  cases  did  not 
pre-suppose  and  depend  upon  nature.  The  best  shoes  in  the  world  will  not  make  a  mam 
walk,  nor  will  the  best  glasses  make  him  see ;  and  in  just  the  same  way,  the  best  rules  of 
evidence  will  not  supply  the  place  of  natural  sagacity  or  of  a  taste  for  and  training  in 
logic  ;  but  it  no  more  follows  that  rules  of  evidence  are  useless  as  gtiides  to  truth,  than  that 
shoes  or  glasses  are  useless  as  assistances  to  the  feet  and  to  the  eyes.  The  real  use  of  roles 
of  evidence  in  ascertaining  the  truth  consists  in  the  fact  that  they  supply  negative  tests 
warruited  by  very  long  and  varied  experience,  as  to  two  great  points,  the  relevancy  of 
facts  to  the  question  to  be  decided  by  the  Court  and  the  sort  of  evidence  by  which 
particular  facts  ought  to  be  proved.  They  may  in  the  broadest  and  most  popular  form  be 
stated  thus : — 

"If  you  want  to  arrive  at  the  truth  aa  to  any  matter  of  fact  of  serious  impoitaooe, 
observe  we  following  maxims : — 

"First,  if  your  belief  in  the  principal  fact  which  you  wish  to  ascertain  is  to  be,  after  all, 
an  inference  from  other  facts,  let  these  facts  at  aH  events  be  closely  connected  with  Uie  piin- 
oipal  fact  in  some  one  of  certain  specific  modes.  Secondly,  never  believe  in  any  fact  vhat- 
ever,  whether  it  is  the  fact  which  you  principally  wish  to  determine,  or  whether  it  is  a  fact 
from  which  you  propose  to  infer  the  existence  of  the  principal  fact,  until  you  have  before 
you  the  beet  evidence  that  is  to  be  had  ;  that  is  to  say,  if  the  fact  is  a  thin^  done,  have  before 

'  you  some  one  who  saw  it  done  with  his  own  eyes  ;  if  it  was  a  thing  said,  have  bef<Ke  yon 
some  one  who  heard  it  said  with  his  own  ears  :  if  it  was  a  written  paper,  have  the  paper 
before  you  and  read  it  for  yourself.  This  exception — qualifications  and  explanations  apart 
— is  the  true  essence  of  the  rules  of  evidence,  and  I  think  that  no  one  will  deny,  atber 
that  these  rules  are  in  themselves  eminently  wise,  or  that  they  are  by  no  means  so 
obvious  and  self-evident  that  the  mere  unassisted  natural  sagacity  of  judicial  officers 
of  every  grade  can  be  trusted  to  grasp  their  full  meaning  and  to  apply  them  to  the 
practical  questions  which  arise  in  the  s^ministration  of  justice,  with  no  amstance  from  any 
express  law.  I  do  not  wish  to  exaggerate,  but  I  must  add,  that  I  attach  considerable  moral 
and  specnlative  value  to  tiiese  rules.  If  they  are  firmly  grasped  by  Courts  of  Justice,  and 
rigidly  insisted  upon  in  all  practical  matters  which  come  before  the  Courts,  thej  will  gradual- 
ly work  their  way  amongst  the  people  at  large,  and  fiunish  them  with  tests  by  which  to  dis- 
tinguish between  credulity  and  rational  belief  upon  a  great  variety  of  matters  which  will  be 
of  vast  importance.     I  ought  to  add  that  the  good  which  they  are  calculated  to  effect  can  be 

.  obtained  only  by  erecting  them  into  laws  and  rigorously  enforcing  them.  When  this  is  done, 
I  feel  confident  that  experience  will  be  continually  adding  to  the  proof  of  their  value. 

"  So  far  I  have  tried  to  prove  the  proposition  that  the  English  rules  of  evidence  are  of 
teal  solid  value,  and  that  they  are  not  a  mere  collection  of  arbitrary  subtleties  which  shackle, 

,  instead  of  guidhig,  natural  sagacity.     I  pass  now  to  the  next  proposition,  which  is,  that  these 

'  rules  are  expressed  in  a  form  so  confused,  intricate  and  lengthy,  that  it  is  hardly  possible  for 
any  one  to  learn  their  true  meaning  otherwise  than  b^  practice,  an  inconvenience  which  may 

:  be  altogether  avoided  by  a  careful  and  systematic  distribution.  For  the  proof  of  this  pro- 
position, if  indeed  it  is  disputed,  I  can  only  refer  in  general  to  the  Knglish  text-books  co 
the  subject.    Tliey  form  a  mass  of  confusion  which  no  one  can  understand  until,  by  the  aid 

,  of  long  practice,  he  learns  the  intention  of  the  different  rules,  of  which  they  heap  together 

'  iimumerable  and  often  incoherent  illustrations.  I  am  far  from  wishing  to  impute  this  as  a 
fault  to  the  industrious,  and  in  many  cases  distinguished,  authors  of  these  compilatioas. 
They,  like  all  other  hand-books,  ore  intended  for  immediate'  practical  purposes,  and  are  men 
collections  of  enormous  masses  of  isolated  rulings,  generally  relating  to  scnne  very  minute 
point.    It  was  nf-oessary,  therefore,  that  they  should  be  arranged,  rathw  with  refermoe  to 
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vagne  o«toh- words  witii  which  the  earn  at  lawyers  are  familiar,  than  with  reference  to  theo^ 
tertioal  prindidee  which  it  has  never  been  worth  any  lawyers  while  to  investigate. 

"  The  condition  of  the  law  of  evidence,  as  well  as  the  condition  of  many  other  branches 
Qf  the  law  of  England,  affords  continual  illustrations  of  the  exii-aordinary  intricacy  and 
di£Soalty  which  arises  &om  the  combination  of  the  very  greatest  practical  sagacity  with  an 
kbaence  of  sound  theory,  or,  what  is  stiU  worse,  with  the  presence  of  unsoimd  theory.  No 
one  who  has  not  seen  it  could  possibly  imagine  how  obscure  the  meaning  of  a  clever  man  may 
iMoome  when  he  is  forced  to  squeeze  it  into  the  terms  of  a  theory  which  does  not  fit  it  and  is 
not  true.  I  will  give  one  or  two  illustrations  of  my  meaning.  The  exi»ession  'hearsay  is 
no  evidence'  eariy  obtained  considerable  currency  in  the  Wngnsh  Coarts.  In  a  general  way 
its  meaning  is  dear  enonxh,  and,  what  is  more,  is  larue ;  but,  when  considered  as  the  scientific 
expression  of  a  general  truth,  from  which  rules  can  be  deduced  in  particular  cases,  it  is 
inaoonrate,  faulty,  and  obscure  to  the  last  degree.  The  objections  to  it  are,  that  both  'hear- 
say' and  'evidence'  are  words  of  the  most  uncertain  kind,  each  of  which  may  mean  several 
Afferent  things.  For  instance,  hearsay  may  mean  what  you  have  heard  a  man  say,  and 
tills  is  its  most  obvious  meaning ;  but  it  is  difficult  to  imagine  a  grosser  absurdity  than  the 
assertion  that  no  one  is  ever  to  prove,  in  a  judicial  proceeding,  anything  said  by  any  other 
person.  'Hearsay'  again,  may  be  taken  to  mean  that  which  a  person  did  not  perceive  with 
his  own  organs  of  perception  ;  but  this  is  not  the  natural  sense  of  the  word,  and  it  is  almost 
impossible  in  practice  to  divest  a  word  of  its  natural  meaning. 

"  The  word  'evidence'  is  also  ezoeedinj^y  ambiguous.  It  may  mean  that  which  a  wit- 
ness says  in  Court.  It  may  mean  the  fact  to  which  he  testifies,  regarded  as  a  groundwork 
for  further  inference.  Notwithstanding  this,  the  phrase  '  hearsay  is  no  evidence,'  being 
emphatic  and  easy  to  recollect,  struck  in  Hie  ears  and  in  the  minds  of  lawyers,  and  has  been 
taken  by  many  text- writers  as  the  principle  on  which  their  statement  of  the  most  important 
branch  -of  the  law  should  be  arranged.  Thev  accordingly  took  to  describing  as  hearsay 
every  fact  of  which  evidence  was  by  law  excluded ;  in  short,  they  turned  '  hearsay  is  no 
evidence'  into  'that  which  is  not  evidence  is  hearsay.'  They  did  not,  however,  do  tiiis  ex- 
pressly, they  did  it  by  describing  ss  exceptions  to  the  rule,  excluding  hearsay,  all  cases  in 
which  evidence  was  admitted  of  anything  which  would  have  been  excluded  but  for  such . 
exceptions.  This  is  so  intoioate  a  statement  that  I  can  hardly  expect  the  Council  to  fdlow 
me,  but  I  will  give  an  illustration  of  what  I  mean.  The  question  is,  whether  a  piece  of  land 
belongs  to  ^  or  £.  A  says  that  it  belongs  to  him,  because  his  fatiier  ('  bought  it  from  V, 
who  bought  it  from  E,  and  he  produces  the  deeds  by  which  E  convey^  the  land  to 
2>  and  D  conveyed  it  to  0.  Now,  as  D  and  E  are  not  parties  to  the  suit  between  A  and  B, 
and  as  A  cannot,  of  his  own  knowledge,  know  anything  of  the  transaction  between  them, 
En^ish  text-writers  call  the  deed  between  D  and  E  'hearsay';  and,  according  to  Mr.  Fitt 
Taylor,  the  rule  which  permits  such  deeds  to  be  given  in  evidence  is  the  tUrd  exception 
to  the  rule  which  excludes  hearsay.  One  of  the  judges,  if  I  am  not  mistaken,  called  such 
evidence  '  written  hearsay, '  and  so  indifferent  are  English  lawyers  in  general  to  the  abuse 
of  language  for  the  sake  of  momentary  convenience  that  it  probably  never  struck  him  that 
this  was  a  contradiction  in  terms.  I  think,  however,  that  it  is  hard  to  expect  people  to 
understand,  bear  in  mind,  and  follow  out  in  all  its  ramifications  a  e^stem  which  employs 
language  in  such  a  peculiar  manner  as  to  call  andent  deeds  written  hearsay.'  To  talk  of 
hearing  a  document  is  like  talking  of  seeing  a  sound. 

"I  now  turn  to  the  ambiguity  of  the  word  'evidence,'  to  which  I  have  already  referred. 
As  I  have  just  said,  'evidence'  sometimes  means  a  fact  which  suggests  an  infraenoe.  For 
instance,  it  is  common  to  say, — 'Recent  noasesaion  of  stolen  goods  is  evidence  of  theft ;  that 
is,  the  fact  of  such  possession  suggests  the  inferenoe  of  theft.  At  other  times,  and  I  think 
more  frequeotiy,  'evidence'  means  what  a  witxiess  actually  says  in  Court,  or  that  which  he 
produces.  For  instance,  we  say  the  evidence  which  he  gave  was  true.  I  might  ooonpy,  I 
will  not  say  the  attention,  but  the  time  of  your  Lordship  and  the  Council  for  hours  if  I  were  to 
attempt  to  describe  the  amount  of  confusion  and  obscurity  which  the  neglect  of  this  simple 
and  obvious  distinction  has  thrown  over  the  whole  subject.  I  will  content  myself  with 
observing  that  it  produces  the  effect  of  giving  a  double  meaning  to  every  expression  into 
which  the  word  'evidence'  is  introduced.  'CSrcnmstantial  evidence,'  '  hearsay  evidence,' 
'direct  evidence,'  'primary  evidence',  'best  evidence,'  have  each  two  sets  of  meanings,  and 
the  result  is,  that  it  is  almost  impossible  to  arrive  at  a  dear  and  comprehensive  knowledge 
of  the  whcje  subject,  or  see  how  its  various  parts  ore  related  to  each  other,  without  an 
amount  of  study,  thought,  and  practical  acquaintance  with  the  actual  working  of  the  rules 
of  evidence  iHiich  few  people  are  in  a  position  to  bestow  upon  tiie  subject 

"  I  may  appear  to  be  detaining  the  Council  unduly  upon  merely  verbal  questiMis,  bat 
I  think  that  it  is  a  common  fault  to  underrate  the  importance  of  accurate  langaage,  parti- 
onlarlv  in  regard  to  the  fundamental  terms  of  any  particular  branch  of  knowledge.  In 
reinura  to  law,  I  have  not  the  least  doubt  that  a  very  large  proportion  of  the  intricacy  and 
Affioulty  which  attach  to  it  is  due  to  the  fact  titat  proper  pains  have  never  been  bestowed 
on  the  definition  of  its  fundamental  terms.  Wnat  could  be  made  of  Euclid  if  we  were  not. 
qidte  fiiie  of  oar  meaning  when  we  spoke  of  a  point,  a  liae^  a  dtole,  parallels,  and  perpendi- 
ealan  T  Such  a  daCeot  would  render  geometi^  impossible,  and  the  defect  which  mdtes 
large  ports  of  the  law  almost  unintelligible,  and  beyond  all  measure  cumbrous  and  unwieldy. 
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is  piooisely  analogous  (o  it  in  principle.  I  bebeve  thiX,  if  its  fondamental  tenns  vfte 
defined  as  clearly  as  the  tenn  '  law  '  was  defined  by  the  late  Mr.  Austin,  the  study  of  law 
would  become  comparatively  easy,  and  in  many  cases  attractive  for  its  own  sake  ;  that  its 
bulk  might  be  diminished  to  a  degree  of  which  people  in  general  have  hardly  any  con- 
ception :  that  the  expense  of  its  administration  might  be  greatly  diminished  and  that 
oomparative  certainty  might  do  away  with  a  very  large  amount  of  needless  and  harassing 
litigation. 

"  I  shall  now  proceed  to  describe  shortly  the  principles  on  which  the  Draft  BiU  of  the 
Committee  has  been  framed.  In  the  tirst  place,  we  thought  it  necessary  to  fix  the  sense 
in  which  the  fundamental  terms  of  the  subject  should  be  understood,  and  for  that  purpose 
we  define  'fact,*  'evidence,'  'proof,'  'proved,'  and  some  others  as  to  which  I  will  content 
myself  with  a  reference  to  the  report.  It  seemed  to  us  that  the  remainder  of  the  subject 
wonld  fall  under  the  following  general  heads  : — 

(1)  the  relevancy  of  fact  to  the  issues  to  be  proved; 

(2)  the  proof  of  &ct8  according  to  their  virtue  by  oral,  documentary,  or    matecial 

evidence ; 

(3)  the  production  of  evidence  in  Court ; 

(4)  the  duties  of  the  Court,   and  the  effect  of  mistaken  admission  or   rejection  of 

evidence. 

"  These  beads  would,  we  think,  be  found  to  embrace,  and  to  arrange  in  their  natural 
order,  all  the  subjects  treated  of  by  English  text-writers  and  judges  ond^  the  genend  head 
of  the  Law  of  Endenoe.  I  will  say  a  few  words  on  their  relation  to  each  ouier,  and  of 
each  of  them  in  turn. 

"  The  main  feature  of  the  Bill  consists  in  the  distinction  drawn  by  it  between  the  rele- 
vancy of  facts  and  the  mode  of  proving  relevant  facts.  The  n^^t  of  this  distinction  by  Eng- 
lish text-writers,  no  donbt,  ariiies  from  the  ambiguity  to  the  word  'evidence'  to  which  1  have 
already  referred,  and  is  the  main  cause  of  the  extreme  difficulty  of  undrastanding  the 
English  law  of  evidence  systematically.  I  will  shortly  illustrate  by  meaning.  A  says,  '  Z 
committed  murder. '  Fizat  of  all,  this  is  a  fact — something  which  could  be  directly  perceived 
by  the  sense  of  hearing  and  distinctly  remembered  afterwards.  Now,  whether  this  &ct  is 
or  is  not  relevant  in  a  particular  case  depends  upon  a  variety  of  circumstances.  If  t^  ques- 
tion is,  whether  A  was  guilty  of  defaming  Z  by  accusing  liim  of  murder ;  or  whether  Z  had 
a  motive  for  assaulting  A,  because  A  said  that  he  had  committed  murder ;  or  if  Z  is  accused 
of  murder,  and  the  object  is  to  show  that,  when  A  charged  him  with  it,  he  behaved  as  if  he 
were  guilty,  and  in  many  other  instances  which  might  oe  put,  the  fact  Utat  A  spoke  those 
words  is  clearly  relevant.  But  if  the  question  is,  whether  Z  actually  did  commit  murder, 
the  fact  that  A  thought  so  or  said  so,  generally  speaking,  is  not  relevant  Sappoaing,  how- 
ever, that  the  fact  is  relevant  on  some  one  of  the  grounds  Just  mentioned,  or  on  any  otiier 
ground,  whatever  be  the  ground  on  which  the  words  are  relevant  to  the  matter  under  inquiry, 
it  is  obvious  that  the  words  themselves  ought  to  be  satisfactorily  proved,  and  the  role  of 
English  law — and  we  think  it  is  a  wise  rule — is  that  they  must  be  inoved  by  the  assertion  of 
some  witness  tliat  he  heard  them  said  with  his  own  ears.  English  toxt-wiiters  throw 
together  these  two  classes  of  rules  under  the  head  of  'Hearsay.'  They  lay  down  the  general 
nue  that  hewsay  is  no  evidence,  meaning  by  it  that  certain  daaees  of  nets  called  hearsay 
are  to  be  treated  as  irrelevant  to  the  determination  of  partictilar  questions,  and  it  is  neocnsay 
to  look  through  a  long  list  of  exceptions  to  that  rule  in  order  to  see  whether,  in  a  particular 
case,  A  'a  statement  may  or  may  not  be  proved.  If  you  find  that  it  can  be  proved,  the  ques- 
tion is,  how  can  it  be  proved  T  and  you  propose  to  prove  it  by  a  witness  who  says  that 
B  told  him  that  he  heard  A  say  so.  A(^n  you  are  told,  '  hearsay  is  no  evidence  ';  but 
this  time  the  expression  means  not  that  the  fact  is  irrelevant,  but  that  the  testimoay  by 
which  it  is  proposed  to  prove  the  fact  is  improper.  One  extreme  inconvenience  of  this  is 
tiiat  the  mc«t  importent  part  of  the  English  Law  of  Evidence  is  thrown  into  the  most 
intricate  and  inconvenient  of  all  possible  forms,  that  of  a  very  wide  negative,  of  most 
uncertain  meaning,  qualified  by  a  long  string  of  exceedingly  intricate  exceptions. 

"  No  one  who  has  not  gone  through  the  process  of  learning  the  law  by  mere  rule-of- 
(humb  practice  can  imagine  the  degree  of  needless  obscurity  and  difficulty  upon  this  point. 
of  the  existence  of  which  he  becomes  gradually  conscious.  It  wonld  be  perfeotiy  fair  to  say 
to  almost  any  English  text-writer,  'you  tell  me,  at  enormous  length,  what  is  not  evidence  : 
but  you  nowhere  tell  me  what  is  evidence,  except,  indeed,  in  large  compilations,  which  point 
out  what  has  to  be  proved  upon  particular  issues,  and  which  it  is  as  impossible  to  nad  or 
remember,  as  it  is  to  read  or  remember  any  other  mere  wmrks  of  reference.' 

"  I  hope  that  we  have  been  able  to  avo'd  this,  and  that  the  second  chapter  of  the  Bill 
will  be  found  to  state  specifically,  and  in  a  positive  form,  what  sorts  of  facta  are  relevant  m 
being  sufficiently  connected  with  the  facte  in  issue  to  afford  grounds  for  an  inference  as  to 
their  existence  or  non-existence.  I  will  not  weary  the  Council  by  mentioning  those  rales, 
and  I  will  content  myself  by  referring  to  th^  BiU  and  to  the  report.  But  I  may  ahorttr  iOus- 
trato  them  by  reference  to  a  passage  from  a  modem  historian,  which  will  relieve  the  aobiesa 
of  a  very  technical  speech.  'The  passage  to  which  I  refer  is  a  short  anmmary  by  Mr.  Fhwide 
of  the  grounds  on  which  he  believes  that  Uary,  Queen  of  Scots,  murdered  her  husband. 
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"  Ab  Mr.  Fronde  not  a  Uwyer,  he  certainly  wrote  what  I  am  about  to  read  without 
luferenoe  to  roles  of  evidence.  I  think  the  fact  that  he  did,  in  fact,  unconsciously  obserre 
them  illustrates  very  strongly  the  truth  of  my  assertion  that  they  are  no  more  than  the 
result  of  experience  and  practical  sagacity  thrown  into  a  categorical  shape.  I  need  hardly 
say  that  I  use  the  passage  merely  as  an  illustration,  and  without  any  notion  of  adopting 
Mr.  Froude's  opinions,  or  asserting  the  truth  of  his  facta.  I  am  concerned  merely  with 
their  relevance. 

*'  'She  (Mary)  was  known  to  have  been  weary  of  her  husband,  and  anxious  to  get  rid 
of  him. 

"  (By  our  draft,  facts  which  show  motive  are  relevant.)" 

"  '  The  difficulty  and  the  means  of  disposing  of  him  had  been  diseased  in  her  presence 
and  she  had  herself  suggested  to  Sir  James  Balfour  to  kill  him. ' 

"(Facts  which  show  preparation  for  a  fact  in  issue  are  relevant.) 

"  'She  brought  him  to  the  house  where  he  was  destroyed ;  she  was  with  him  two  hours 
before  his  death'  : 

"(Facts  so  connected  with  the  facts  in  issue  as  to  form  part  of  the  same  transaction  are 
relevant.) 

"  'And  afterwards  threw  every  difiScnlty  in  the  way  of  any  examination  into  the 
circumstances  of  his  end.' 

"(Subsequent  conduct  influenced  by  any  fact  in  issue  is  relevant.) 

"  '  The  Earl  of  Bothwell  was  publicly  accused  of  the  murder.' 

"(Facts  necessary  to  be  known  in  order  to  introduce  relevant  facts  are  relevant.) 

"  She  kept  him  close  at  her  side ;  she  would  not  allow  him  to  be  arrested  ;  she  went 
openly  to  Seton  with  him  before  her  widowhood  was  a  fortnight  old.  When  at  last,  unwill- 
i^ly,  she  consented  to  his  trial,  Edinburgh  was  occupied  by  his  retainers.  He  presented 
himself  at  the  Tolbooth  surrounded  by-  the  Royal  Qnaid,  and  the  charge  fell  to  the 
nound,  because  the  Oown  did  not  prosecute,  and  the  Earl  of  Lennox  had  been  prevented 
from  appearing.' 

"(Subsequent  conduct  influenced  by  any  fact  in  issue  is  retevant.) 

"  'A  few  weeks  later,  she  married  Bothwell,  though  he  had  a  wife  already,  and  when 
her  subjects  rose  in  arms  against  her  and  took  her  prisoner,  she  refused  to  allow  herself  to 
be  divorred  from  him.' 

"  (Subsequent  conduct.    Motive.) 

'  'A  large  part  of  the  evidence  consisted  of  certain  letters  which  the  Queen  was  said  to 
have  written.  Mr.  Froude,  in  passages  which  I  need  not  read,  alleges  facts  which  go  to  show 
Uwt  she  tried  to  prevent  the  production,  and  to  secure  the  destruction,  of  these  letters.  An 
iUnstration  as  to  subsequent  conduct  meets  the  case  of  a  person  who  destroys  or  conceal* 
evidence. 

"  Finally,  Mr.  Fronde  observes :  '  In  her  own  correspondence,  thou^  she  denies  the 
crime,  there  is  nowhere  the  clear  ring  of  innocence  which  makes  its  weight  felt  even  when 
the  evidence  is  weak  which  supports  the  words.' 

"The letters  would  be  evidence  under  the  section  relating  to  admissions,  and  Mr. 
Ftonde's  remark  is  in  nature  of  a  criticism  on  them  by  a  prosecuting  counseL 

"  In  English  text-books,  so  far  as  my  experience  goes,  these  rules  and  others  of  the 
same  sort  are  now  here  presented  in  a  compact  substantive  form.  They  come  in  for  the 
most  part,  as  exceptions  to  the  rule  that  evidence  must  be  confined  to  tiie  points  in  issue. 
In  fact,  they  can  be  learned  only  by  the  practices  of  the  Courts,  though  they  are  as  natural 
and  lax  as  any  rules  need  be,  if  they  are  properly  stated. 

"  From  the  rules  which  state  what  facts  may  be  proved,  we  pass  to  those  whi(^  pre- 
seribe  the  manner  in  which  a  relevant  fact  must  be  proved.  Passing  over  technical  matters 
— such  as  the  law  relating  to  judicial  notice,  questions  relating  to  public  documents, 
and  the  like — these  rules  may  be  said  to  be  three  in  number,  though,  of  course,  numerous 
iotniductory  rules  are  required  to  adopt  for  practice  (tic.).    They  are  theee— 

"I.  If  a  fact  is  proved  by  oral  evidence,  it  must  be  direct ;  that  is  to  say,  things  seen 
must  be  deposed  to  by  some  one  who  says  he  saw  them  with  his  own  eyes.  Things 
heard  by  some  one  who  says  he  heard  them  with  his  own  ears. 

"  2.  Original  documents  must  be  produced  or  accounted  for  befue  any  other  evidmoe 
can  be  given  of  their  contents. 

"  3.  When  a  contract  has  been  reduced  to  writing,  it  must  not  be  varied  by  oral 
evidence. 

'  *  These  rules,  as  I  have  said,  are  subject  to  certain  exceptions  and  require  certsin 
practical  adjustments  ;  but  I  do  not  think  that  any  one  who  has  had  practical  experience  of 
the  working  of  Courts  of  Justice  will  deny  their  substantial  soundness,  or  mdeed  the 
absolute  practical  necessity  for  enforcing  them. 


Digitized  by 


Google 


840  Appbnioz  Aa. 

"  Passing  OTer  oertun  mattera  which  aie  explained  at  length  in  the  KU  uid  report, 
I  oome  to  two  matters  to  which  the  Committee  attach  the  greatest  importance  as  having 
peculiar  reference  to  the  administration  of  jnstioe  in  India.  The  first  of  these  roles  reien 
to  the  part  taken  by  the  Jndge  in  the  examination  of  witnesses,  the  second  to  the  effect  oi 
the  improper  admission  or  rejection  of  evidraice  upon  the  jsooeedings  in  case  of  appeal. 

"  That  part  of  the  law  of  evidence  which  relates  to  the  manner  in  which  witnesses  aie 
to  be  exanuned  assumes  the  existence  of  a  well-educated  Bar,  co-operating  with  Oxb  Jndge 
and  relieving  him  practically  of  every  other  du^  than  that  of  deciding  questions  which  may 
arise  between  them.  I  need  hardly  say  that  this  state  of  things  does  not  exist  in  India,  and 
that  it  would  be  a  great  mistake  to  legislate  as  if  it  did.  In  a  great  numbw  of  cases — p(o- 
bably  the  vast  numerical  majority — t£e  Judge  has  to  cmduct  the  whole  trial  himself.  In 
all  cases  he  has  to  represent  the  interests  of  the  public  much  more  distinctly  than  he  does  in 
EJngland.  In  many  cases  he  has  to  get  at  the  truth,  or  as  near  to  it  as  he  can,  by  the  aid  of 
o<dIateral  inquiries,  which  may  incidentally  tend  to  something  relevant ;  and  it  is  most  tm- 
likely  that  he  should  ever  wish  to  push  an  inquiry  needlessly,  or  to  go  into  matters  not  really 
connected  with  it.  We  have  accordingly  thought  it  right  to  arm  Judges  with  a  general 
power  to  ask  any  questions,  upon  any  facts,  of  any  witnesses,  at  any  stage  of  the  proomdings 
irrespectively  of  the  rules  of  evidence  binding  on  the  parties  and  tiieir  agents,  and  we  have 
inserted  in  the  Bill  a  distinct  declaration  that  it  is  the  duty  of  the  Judge,  especially  in 
criminal  cases,  not  merely  to  listen  to  the  evidence  put  before  him,  but  to  inquire  to  the 
utmost  into  the  truth  of  the  matter.  We  do  not  tliink  that  the  TSngliah  thecnies,  that  the 
pubUo  have  no  interest  in  arriving  at  the  truth  and  that  even  criminal  pnxwedingiB  ought 
to  be  regarded  mainly  in  the  fight  of  private  questions  between  the  prosecator  and  the 
prisoner,  are  at  all  suited  to  India,  if  indeed  they  are  the  result  of  anything  better  than 
carelessness  and  apathy  in  England. 

"  With  respect  to  the  question  of  appeals,  we  have  drawn  a  series  of  proviaicms,  the 
object  of  which  is  to  prevent  mere  mistakes  in  procedure  from  destroying  the  value  of  work 
properly  done,  as  far  as  it  goes.  We  have  gone  through  the  various  cases  in  which,  as  ap- 
pears to  us,  the  question  of  the  improper  admission  or  rejection  or  omission  of  evidence  can 
arise ;  and  have  provided  that,  whenever  any  appellate  Court  discovers  the  ooonrrence  of 
any  mistake,  it  shall  not  reverse  the  decision  of  the  inferior  Court,  but  shall  either  strike  out 
wliat  is  redundant,  or  supply  what  is  defective,  as  the  case  may  be,  and  give  jndgment 
accordingly. 

"  I  have  addressed  your  Lordship  and  the  Council  at  great  length,  bnt  not,  I  Chink, 
at  greater  length  than  the  importance  of  the  matter  requires.  I  have  only  to  add  that  I 
propose  to  pnweed  with  the  Bill  when  the  Government  returns  to  Calcutta,  and  that  I  hope 
before  that  time  to  receive  the  criticisms  of  the  Local  Govemmenta  upon  the  measure." 

The  Hon'ble  BIr.  Strachey  said  that,  although  it  was  not  customary,  he  shonld  like  to 
say  a  few  words  on  this  occasion.    The  Hon'ble  Mr.  Stephen,  in  introducing  a  measure  not 
long  ago  for  which  he  was  virtually  responsible,  said  that  he  might  be  allowed  to  say  that  it 
was  an  admirable  measure,  because  he  was  not  the  author.    So  Mr.  Strachey  might  say,  for 
all  the  non-legal  members  of  the  Conmiittee  on  this  Bill  who  signed  the  repcHty  that  tiiis  was 
an  admirable  report,  and  the  Bill  was  an  admirable  Bill,  because  we  had  notUng  to  do  with 
their  preparation.    The  general  feeling  of  the  Committee — he  could  at  least  answer  for 
hlmseu— had  been  that,  being  allowed  to  put  their  signatures  to  this  report  was  somediing 
for  which   they   had  to  be  thankfuL    As  one  who  maide  no  pretensions  whatever  to  being 
learned  in  the  law,  he  shonld  not  attempt,  under  any  circumstances,  to  criticise  the  detaib 
of  the  Bill ;  but  he  thought  the  very  fact  of  being  unlearned  in  the  law  made  one  rather  more 
than  less  able  to  appreciate  and  testify  to  the  value  of  this  measure.    Like  most  members  of 
&e  service  to  which  he  belonged,  the  greater  part  of  his  Indian  life  had  been  passed  in  adminis- 
tering justice  in  Courts  of  one  sort  or  another.    He  therefore  felt  that  he  could  speak  with 
scHue  experience  aa  to  the  probable  operation  of  such  a  measure  as  this ;  and  it  was  simply 
and  solely  from  this  practical  point  of  view  that  he  could  venture  in  any  way  to  criticise  Mr. 
Stephen's  Bill.    He  believed  the  truth  was  that,  although  a  learned  Judge  might  get  on 
pretty  well  without  a  complete  code  of  evidence,  the  unlearned  Judge  felt  the  want  of  it  at 
every  step.    No  doubt,  if  the  law  of  evidence,  as  applied  to  the  aobiinistrati<ni  of  justice, 
consisted  in  the  observance  of  certain  forms — a  doctrine  which  was  most  sednloosly  prao- 
tiised  by  Sadr  Courts  that  he  could  name — it  would  be  worse  than  having  none.     But  he  felt 
convinced  that  what  the  Hon'ble  Mr.  Stephen  had  said  was  most  true,  that  a  rational  fonn 
of  the  law  of  evidence  was  the  greatest  possible  help  that  we  could  aiSocd  to  a  Judge 
unlearned  in  the  technical  language  of  the  law.    When  iSi.  Strachey  looked  at  this  SO,  and 
thought  of  and  remembered  us  own  work  in  former  times,  when  he  began  his  service  ss 
an  Assistant  Magistrate  and  Collector,  till  he  tmned  a  sort  of  shun  High  Court  Judge,  he  felt 
how  thankful  he  and  others  would  have  been  for  a  Bill  of  this  kind.    For  anything  he  knew 
to  the  contrary,  Mr.  Stephen's  Bill  would  be  picked  to  pieces,  as  he  had  picked  to  pieces 
the  work  of  the  Law  Commissioners.    But,  speaking  generally,   without  entering  into 
detuls,  he  believed  that  this  Bill  would  commend  itself  practically  to  men  accustomed  to 
administer  justice  in  Indian  Courts,  as  a  measure  thorouKhxy  adapted  to  the  circumstance 
of  the  country. 
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In  a  teoent  speech  on  the  Income  Tax  Bill,  Mr.  Stephen  refened  to  the  great  codes  of 
a  law  which  of  Ute  yeara  had  been  introduced  into  India,  and  in  regard  to  some  of  which 
we  need  not  fear  comparison  wiUi  any  oountiy  in  the  world,  which  had  been  giTen  to  ns  by 
tho  labour  and  intellect,  not  of  oar  Indian  officers,  who  had  had  no  training  and  learning 
for  such  stodies,  but  by  certain  eminent  men,  selected  in  England  for  the  special  purpose. 
This  Bill,  Mr.  Strachey  thooj^t,  was  another  of  tiioee  important  measures,  and  was  the 
work  of  one  of  tiioee  eminent  men  ;  and  when  Mr.  Stephen  had  passed  this  Bill,  he  would 
have  performed  for  the  administration  of  justice  a  work  which  would  be  the  most  valu- 
able service  that  could  possibly  have  been  rendered  to  this  country. 

The  Hon'ble  Mr.  Robinson  said  that,  after  the  verv  full  exposition  of  the  Bill  before 
the  Council,  which  had  been  given  by  learned  and  Hon  ble  Members,  it  was  not  possiUe 
that  any  useful  remarks  should  be  miade  by  one  whose  knowledge  of  this  intricate  part  of 
the  science  of  the  law  was  aa  limited  as  his. 

He  merely  endorsed  all  that  the  Hon'ble  Mr.  Sizachey  had  said  of  the  probable  benefit 
which  would  be  conferred  by  the  Bill  on  the  administrators  of  the  law. 

But  he  would  venture  to  state  here,  in  respect  to  a  matter  with  which  be  was  more 
familiar,  that  as  the  head  of  the  PoUoe  for  one  of  the  Presidencies  for  many  years,  he  had 
]oag  betni  fully  conscious  of  the  very  great  want  tiiat  existed  of  a  set  of  simple  authoritative 
and  instmotive  rulee  for  conducting,  before  Courts  of  justice,  criminal  cases  such  as  fell  to 
the  lot  of  pnUic  officers  in  the  course  of  their  daily  work. 

To  his  mind  the  Bill  before  the  Council  promised  to  provide  very  effectually  for  this 
want,  and  he  thought  it  would  be  vray  heartily  welcomed  by  many  of  the  working  men  in 
the  country,  as  likdy  to  become  a  simple  and  instructive,  as  well  aa  a  very  uselfoC  manual 
for  their  own  insteuotdon  and  guidance,  and  for  the  assistance  of  their  subordinates. 

The  Hon'ble  Mr.  Inglis  wished  to  say,  iniefly,  that  he  thought  the  Evidence  Bill  intro- 
dnoed  I^  the  Hon'ble  Mr.  Stephen  would  be  of  the  very  greatest  benefit  to  the  country. 

He  did  not  intend  to  go  into  the  question  as  to  whether  any  of  its  provisions  were  opposed 
to  the  technical  rules  of  evidence  observed  in  the  Courts  in  England.  He  did  not  feel  com- 
petent to  give  an  oiuiion  about  this.  The  principle  of  the  proposed  Bill,  as  he  understood  it, 
was  tiiat  the  object  of  a  trial  was  to  get  at  the  truth  in  the  beet  and  shortest  way  possible  ; ' 
not  to  give  an  opportunity  to  contending  Counsel  to  display  their  ingenuity  in  twisting  the 
rules  of  evidence  for  the  benefit  of  their  respective  clients.  If,  in  fulowing  out  this  sound 
principle,  it  had  been  found  necessary  to  put  aside  any  of  the  technical  rules  of  Evidence 
observed  in  the  English  Courts,  it  was  a  step  in  the  right  direction. 

In  the  majority  of  the  Mofussil  Courts  there  was  nothing  deserving  of  the  name  of  a 
Bar,  and  if  a  Judge  were  to  rely  on  the  Counsd  employed  by  we  parties  to  bring  out  all  tiie 
points  at  issue  in  a  case,  or  for  the  examination  of  the  witxiesses,  he  would  be  guuty  of  a  very 
serious  nedeot  of  his  duty.  He  had  in  the  majority  of  cases  to  act  aa  Counsel  for  both  par- 
ties,  as  well  as  to  be  judge  between  them.  He  thought  that  the  authoritative  acknowledg- 
ment of  this  fact,  by  the  provisions  of  the  proposed  Bill,  which  empowered  a  Judge  to  aSc 
any  questions  upon  any  facts,  relevant  or  irrelevant,  at  any  period  of  the  trial,  would  be 
most  useful. 

He  thought,  also,  that  the  Bill  would  be  of  much  assistance  to  the  Subordinate  Judges 
of  (he  Mofussil  Courts,  when  one  of  the  parties  to  a  suit  had  brought  up  a  clever  barrister  to 
conduct  his  case,  who,  relying  on  the  sught  knowledge  the  Judge  might  have  been  able  to 
•oquire  of  the  English  law  of  evidence,  was  inclined  to  take  undue  advantage  of  this  by  rais- 
ing questions  as  to  the  admissibihty  of  the  evidence  produced  by  the  other  side.  Tins  Act 
would  enable  the  Judge  to  decide  all  questions  of  the  kind  at  once,  by  a  reference  to  a  short 
Aot  at  his  elbow,  instead  of  having,  as  now,  to  wade  through  volumes  of  decisions,  many 
of  which  might  not  be  in  his  library. 

At  the  nresent  time,  we  had  no  law  of  Evidence  for  India.  Some  Judges  admitted  all 
kinds  of  evidence ;  others  tried  to  regulate  their  ]ntx)eedings  by  so  much  of  the  English  law 
as  they  had  been  aUe  topick  up  by  a  study  of  some  of  the  many  voluminous  treatiMS  pub- 
lished on  the  subject.  The  result  was  a  general  diversity  of  practice,  and  the  want  of  some 
fixed  principles  which  should  guide  all  the  Courts  had  long  been  felt. 

He  believed  that  this  Bill,  if  it  became  law,  would  supply  this  want ;  it  gave  a  complete, 
kothoritative,  and  concise  manual  of  the  law  of  evidence,  easily  understood,  and  capable . 
of  being  applied  to  all  questions  which  might  arise  in  the  course  of  a  trial,  even  by  a  man 
sitting  for  the  first  time  as  a  Judge. 

His  Honour  the  lieutenant-Govemor  said  that,  at  this  stage  of  the  proceedings  and  at 
this  time  of  day,  he  would  confine  himself  to  testifying  to  the  reality  of  the  evils  which  had 
been  described  by  the  Hon'Ue  members  who  preced^  Um  :  he  would  content  himaelf  by 
limply  saying  that,,  in  this  respect,  there  was  no  doubt  that  the  present  state  of  things  was 
one  m  Um  greatest  oonfiision,  and  there  was  oleariy  a  necessity  to  provide  against  the  base 
bastard  oaneatuM  of  English  law  which  the  lawyers  were  inclined  to  impose  on  the  Court 
in  this  oountzy.  He  thought  that,  if  we  mtist  choose  between  a  new  Code  of  Evidence  and 
abolishing  the  lawyers,  he  uionld  vote  for  abolishing  tiie  lawyers,  always  excepting,  of  course 
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hia  hon'ble  and  learned  friend.  But  aa  that  oould  not  be  done,  it  might  be  neoeasary  to  ne 
whether  we  could  not  make  an  intelligible  and  simide  Law  of  Evidence.  Mr.  Stephen  Mid 
that  the  ancient  Law  of  Evidence  was  of  the  most  technical  and  artificial  character.  The 
direction  to  which  all  improvement  had  tended  waa  to  out  away  those  technicalities  to  in- 
troduce free-trade  in  evidence,  and  to  give  only  oommon-aenae  rules  for  the  guidance  of  the 
Judges.  But  still  all  men  were  not  sensible,  and  all  Indian  Judges  were  not  sensible,  and 
it  might  therefore  be  necessary  to  supply  a  Code  of  Evidence.  If,  then,  we  most  have  a  Oode 
of  Evidence,  Hia  Honour  believed  that  no  man  was  more  competent  to  draw  it  out  than  Mr. 
Stephen,  and  His  Honour  was  gratified  that  at  the  end  of  the  Bill  were  inserted  one  or  two 
sections  to  the  efFeot  that  whatever  the  Judge  did  should  not  vitiate  the  proceedings.  In 
that  aense  be  thought  a  Code  of  Evidence  would  be  very  valuable.  But  he  would  ventam 
abo  to  suggest  that  if  we  could  not  altogether  abolish  the  lawyers,  there  should  be  a  aee- 
tion  to  the  effect  that  no  lawyer  should  open  his  mouth  with  respect  to  the  question  of  the 
admissibility  or  inadmissibility  of  evidence.  Then  he  thought  this  Code  would  be  of  the 
very  highest  importance  and  of  the  greatest  use  for  the  guidance  of  the  judges. 

The  Hon'ble  Mr.  Stephen  felt  very  much  gratified  at  the  terms  in  which  Hon'ble  Mem- 
bers had  been  pleased  to  speak  of  the  merit  of  this  BilL  He  oould  hardly  suppose  that  His 
Honour  was  serious  in  the  suggestions  he  had  made  at  the  conclusion  of  his  speech. 


The  Council  adjourned  to  Thursday,  the  Oth  April  1871. 

WHITLEY  STOKES, 
Srcp.  to  Hr.  Govt,  nj  India. 
Oalcotta, 
Tht  SlU  iToitA  1871. 


ABSTRACT  of  the  Proeudingt  of  the  Oouneil  of  the  Ooventor-Oeneral  of  India,  a*»embUifor 
the  purpose  of  making  tawa  and  Seffulattom  under  the  provitions  of  the  Act  of  PaHiameKl, 
24  <<!  25  Vict.,  cap.  67. 

The  Council  met  at  Government  House  on  Friday,  the  8th  December  1871. 

Phbsbht  : 

Hu  Excellency  the  Viceroy  itnd  (SoTemor-General  of  India,  K.P.,  o.U.s.t.,  preriding. 

The  Hon'ble  J.  F.  D.  Injrlis. 
The  Hon'Me  U.  Rol>iniioD,  as.!. 
The  Hon'ble  F.  8.  Chapman. 


The  Hon'l>le  John  Straohey. 

The  Hon'ble  J.  Fitxjames  Stephen,  <).c. 

The  Hon'ble  B.  H.  Ellis. 

The  Hon'ble  P.  R.  Cockerell. 


The  HoD'bis  R.  Sl«w«rt. 


The  Hon'ble  J.  R.  Bullen  Smith. 


SUNDRY  BlUa. 

The  Hon'ble  Mr.  Stephen  also  moved  that  the  Hon'ble  Messrs.  Chapman.  Stewart  and 
Bullen  Smith,  be  added  to  the  Select  Committees  on  the  following  Bills : — 


To  define  and  amend  the  Law  of  Evidence. 


Mr.  Stephen  proposed  to  take  the  opportunity  afforded  by  this  motion  not  to  raias  a 
discuBsion  in  regard  to  these  Bills,  but  to  make  a  few  observations  as  to  ^e  stages  at  xrhiefa 
they  had  arrived,  and  in  regard  to  certain  points  connected  with  them  to  whiui  he  wished 
to  give  as  much  publicity  as  he  could  at  the  present  time. 
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The  next  Bill,  to  irhioh  he  had  to  refer,  was  the  Evidence  Bill.  He  need  not  say 
anything  more  about  it  than  that  it  was  under  the  consideration  of  the  Committee.  He, 
however,  wished  to  malte  one  or  two  remarks.  In  the  first  place,  although  the  matter  had 
excited  a  great  deal  of  pubho  attention  and  much  discussion,  and  although  the  Bill  had  been 
sent  for  the  opinion  of  the  Local  Governments  some  time  in  June  last,  with  a  request  that 
tiieir  opinion  on  the  subject  might  be  forwarded  in  the  course  of  the  autumn,  many  of  the 
Local  Govemmente  had  not  yet  sent  in  any  opinions  whatever  on  the  subject.  He  earnestly 
hoped  that  these  opinions  might  be  received  in  order  that  they  might  be  fully  considered. 
Some  memorials  hiid  been  received  on  the  subject  from  individuals,  specially  from  certain 
members  of  the  Bar.  He  did  not  wish  to  discuss  them.  But  he  wished  to  say  that  he 
thought  that  the  opinion  of  some  persons,  that  the  Council  in  general,  and  Mr.  Stephen  in 
partioular,  were  animated  by  some  feeling  of  hostility  against  the  Bar,  was  perfectly  tm- 
fonnded,  and  was  almost  as  unnatural  and  absurd  as  that  His  Lordshi  p,  the  President,  should 
be  accused  of  a  strong  prejudice  against  Irishmen,  or  that  any  other  of  Mr.  Stephen's 
colleagues  should  be  accused  of  prejudice  and  dislike  against  the  Civil  Service.  He  was  the 
last  person  in  British  India  who  had  any  right  or  any  wish  to  make  an  attack  upon  the 
members  of  the  Bar.  Everytliing  that  had  been  said  upon  the  subject  of  this  Bill  would 
receive  most  earnest  and  careful  attention  in  a  perfectly  nur  and  friendly  spirit,  without  the 
slightest  notion  of  making  any  attack  upon  the  independence  or  position  generally  of  ti>e 
honourable  profession  in  question. 


The  Council  adjourned  to  Friday,  the  15th  December  1871. 

H.  8.  CUNNINGHAM. 
Calcutta,  0£g.  Staj.  to  the  Council  oftht  Oocr.-Otnl. 

The  8lh  December  lS7t.  for  making  Catc»  and  Reffulaliont. 


SECOND  REPORT  OP  THE  SELECT  COMMITTEE. 

{The  Gazette  of  India,  February  Vtth,  1872,  Part  F,  p.  94). 
Tbi  following  Report  of  a  Select  Committee,  together  with  the  Bill  aa  settled  by  them 
was  presented  to  the  Council  of  the  Governor-General  of  India  for  the  purpose  of  making 
Laws  and  Regulations  on  the  30th  January  1872 : — 

Setond  Report  of  the  Select  Committee. 

We,  the  undersigned,  the  Members  of  the  Select  Committee  of  the  Council  of  the 
PeUUon  from  certain  B«Ti».      Governor- General  of  India  for  the  purpose  of  making  Laws 

ten  and  Advocstes  of  Bombay,  and  Regulations,  to  which  the    Indian  Evidence    Bill    was 

datad  18th  Angmt  IS7I.  referred,  have  the  honour  to  report  that  we  have  considered 

oiSrf°c:rml'^!™^f  m'S,:;;  ^^e  BiU  and  the  papers  noted  ITthe  margin. 
No.  «!*,  doted  4th  October  1871, 

"ftSmrrSTi  pleader,  of  the  .'•  ,  ^e  have  made  some    alterations  in  the  arrange- 
High  Court.  Bombay,  dated  4th  meat  Of  the  BlU. 
October  1871. 

From  OAclatlug  Secretary  to  »      tir     l  .^x  j  .i      j  /,   .i-  ...  <  >,         j 

Obief  Gommisotoner  of  Ooorg,  2-     We  have  omitted  the  defimtions  of      proof      and 

No.    *t».    dated   9th   October  "  moral  certainty  "  and  the  sections  relating  to  inferences 

1871.  and  encloeHree  to  be  drawn  by  the  Court  as  being  suitable  rather  for    a 

rrom  Cnlei   Secretary   to  *_.-.^_-   «i JL     *.* 

Government.  Fort  8»lnt  Georee,  treatise  than  an  Act. 
No.    IM,  dated  ilat  November 

From  F.  J.  Ferguwion,  B«q..  ^'     ^*  have  omitted  the  provisions    relating  to  mate- 

Burister.  Hiuh  Court,  Calcuttal  rial  evidence  and  have  given  a  new  and  simpler  definition 

dated  8th  Deoemher  1871,  for-  of  the  difference  between  primary  and  secondary  evidence, 

warding  memorial  from  barria-  "^            "                             ' 
t«r*  ana  Advocates,  High  Goort, 

C^utt*^^ ,            ^,  .„  4.     We  have  provided  that  the   Act  shall  apply  to  all 

J^SZ^TctrZ^  ^'vlS^;  }?<«"»'  proceedings,  but  not  to  affidavits    presented  to  any 

No.  WV>  dated  6th  December  Court  or  officer,  nor  to  proceedings  in  arbitration. 
1871,  and  encloaurea 

tha  Oovemment  of  Bengal,  No.  S.     As  to  the  effect  of  an  admission  by  one  of  several 

<3MJ,  dated  18th  Deoember  1871,       persons  jointly  tried  for  an    offence,  we  have  omitted  sec- 

aadendonirM  tions  120  and  121  of  the  Original  BilL     Instead  of  these,  we 

Memorial  from  certain  mem-  t.  .j   j  x,     .      ,         .  .,    . 

bera  of  the  Madras  Bar   dated  nave  provided  that  when  two  or  more   persons  are  on  their 

I6tb  December  1871.       '  trial  for  the  same  offence  at  the  same  time,  and  an   admis- 
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™Il?"p.,5lSr*^  ,*?i»''"J*f!l  "O"  "  proTsd  agaioBt  one  of  them,  irtuoh  affects   othen  of 

wS^I^^r  wiJiSd  ^-  t^  aootised.  beddes  himael^  it  may  be  taken  into  ccHuoden- 

■ura*.  tion  by  the  Oonrt  against  all  the  persons   whom  it  affeeta. 

From    Oaciating    Bastatnir, 
High  Court,  Caleutta,  No.  an«, 

•'•SSii'^.S''??'"**'  '*I1-      ,  «.     We  have  redrawn  Chapter  VI.  as  to  the  ezdnsiao 

ChW0.2S3lSSS«*o5ltt7N^  <*  ««»>  documentary  evidence,  so  as  to  make  the  sectioB. 

(7U,  dated  Knd  Deoember  1K71,  more  distinct  and  complete.     We  believe  that    they  nov 

■od  oiclMurM.  represent  the  En^iah  law  on  the  sabject  freed  from   certain 

cnfinemente  which  would  not  be  suitable  for  this  country. 

7.  Exception  was  taken  to  the  Bill  in  several  quarters  on  the  ground  that  it  did  not 
sufficiently  dispose  of  the  matter  of  presumptions.  We  have  reoonsidored  this  sabjeet  with 
attention,  and  have  provided  for  it  as  follows : 

Some  presumptions  have  the  effect  of  laying  the  burden  of  proof  on  particalar  peiBOitf 
in  particular  cases.    These  we  have  dealt  with  in  sections  103  to  111  of  the  new  KU. 

A  conclusive  presumption  is  a  direction  by  the  law  that  the  existence  of  one  fact  shall,  in 
an  oases,  be  inferred  from  proof  of  another.     This  we  have  provided  for  in  sections  112  and  113. 

We  have  substituted  the  term  *  conclusive  proof '  in  these  instances  for  that  of  '  neees- 
saiy  inference,'  which  was  employed  tor  the  same  purpose  in  the  fint  draft  of  the  BilL 

Other  presumptions  are  in  substance  mere  maxima  by  which  the  Court  oujdit  to  be 
guided  in  the  int^pretation  of  facts.  Theoretically  they  are  regarded  in  Bngliahlaw  in  s 
different  li|^t,  tiiat  is  to  say,  as  artificial  rules  which  the  Court  is  bound  to  follow  as  to  the 
inferences  to  be  drawn  from  &cts.  Practically,  however,  so  many  exoeptioos  are  made 
that  the  difference  between  a  presumption  of  law  and  a  presumption  of  bust  is  hardly 
traceable.  The  distinction  appears  to  us  altogether  unsuitable  for  this  country  and  likely  to 
produce  great  inconvenience  if  it  were  introduced.  We  have  accordingly,  by  section 
114,  put  all  such  presumptions  in  the  position  of  mere  presumptions  of  fact  with  which 
the  Court  can  deal  at  its  discretion. 

We  have  provided  in  the  Chapter  on  the  Burden  of  Proof  that  a  Notification  in  the 
Oazette  that  a  territory  has  been  ceded  to  a  Native  State  shall  be  conclusive  proof  of  a 
valid  cession  at  the  date  mentioned  in  the  notification.  The  object  of  this  section  is  to 
set  at  rest  questions  which,  as  we  are  informed,  have  arisen  on  this  subject. 

The  subject  of  presumptions  as  to  documents  is  a  very  special  matter,  and  appears 
to  us  to  belong  to  tne  subject  of  documentary  evidence,  under  which  head  we  nave 
placed  it  in  Chapter  V. 

Lastly,  many  subjects  are  treated  by  Eingiish  writers  under  the  head  of  presump- 
tions which  appear  to  us  to  belong  rather  to  different  branches  of  the  substantial 
law,  e.g.,  the  presumption  that  every  one  knows  the  law  is  in  reality  a  branch  of  the  sub- 
stantive criminal  law.  We  have  omitted  such  presumtions  as  these  from  the  law  of  evi- 
dence, because  they  do  not  belong  to  the  subject  and  because  many  of  them  are  tiotitions. 

8.  The  Chapter  on  Oaths  has  been  omitted,  as  tiiey  form  the  subject  of  a  separate 
Bill  now  under  discussion. 

9.  We  also  recommend  the  omission  of  sections  141  to  146  of  the  old  draft,  as  to 
questions  to  credit  asked  by  barristers  or  pleaders,  and  the  substitution  of  provisioos 
showing  the  principles  by  which  the  asking  of  such  questions,  should  be  regulated,  and 
empowering  the  Court,  if  uiy  such  question  is  improperiy  asked,  to  report  the  circum- 
stance to  the  authority  to  which  the  person  asking  it  is  subject. 

10.  We  have  amended  the  wording  of  section  166  as  to  the  Judge's  power  to  ask 
questions.  The  section  as  originally  drawn  might  have  been  taken  to  anthoriae  him  to 
found  his  judgment  upon  irrelevant  matter,  such  as  loose  rumours.  The  intention  of 
the  section  was  to  give  him  the  fullest  possible  power  of  inquiry  for  the  discovery  of 
relevant  matter.    Section  164  as  now  drawn  makes  this  clear. 

11.  We  have  omitted  the  chapter  as  to  the  duties  of  Judras  and  Juries,  which  wiU. 
we  think,  be  more  properly  placed  in  the  Code  of  Criminal  Procedure.  We  have  also 
omitted  the  provisions  as  to  appeal  in  the  first  draft,  and  have  substituted  for  them  seotioo 
67  of  Act  II  of  1856,  which  provides  for  the  cases  in  which  the  improper  admission  or  rejec- 
tion of  evidence  shall  be  ground  for  a  new  tiial  or  reversal  of  a  decision. 

12.  Subject  to  these  amendments  we  recomm«id  that  the  Bill  be  passed,  but  we  also 
recommend  that  the  amended  Bill  be  published  in  the  Qaxette,  and  that  this  report  be  not 
taken  into  consideration  for  a  month  tzora  the  date  of  its  puUioation. 

J.  F.  STEPHEN. 
J.  SniACHEY. 
J.  F.  D.  INOLIS. 
W.  ROBINSON. 
F.  S.  CHAPBIAN. 
R.  STEWART. 
J.  R.  BULLBN  SMITH. 
The  30(%  January  1872.  F.  R.  OOOKBRBLL. 


Digitized  by  ^OOQlC 


Appendix  Aa.  845 

ABSTRACT  of  the  Proeudingt  of  tKe  CouneU  of  the  Oovernor-Oeneral  of  India,  aagembled  for 
the  purpote  of  making  Layot  and  Regtdaiioju  under  the  Provitiona  of  the  Act  of  PaHiameiU, 
24  <f>  26  Vie.,  cap.  67. 

The  Coonoil  met  at  GoTenunent  House  on  Tuesday,  the  30th  January  1872. 

Pbisint: 

The  Bon'ble  John  Straohey,  Senior  Member  of  the  Counoii  of  the  OoTemor-Qeneral 

of  India,  praiding. 
His  Honour  the  Lientensnt-GoTemor  of  BentreL 

The  Hon'ble  W.  Robinson,  0.8.1. 
The  Hon'ble  F.  S.  Chapman, 
'llie  Hon'ble  R.  Stewart. 


The  Hon'ble  Sir  Richard  Temple,  K.c.s.1. 
The  Hon'ble  J.  Fitzjames  Stephen,  q.c, 
Maj.-Oenl.  the  Hon.  B.  W  Norman,  O.B. 
The  Bon'ble  J.  F.  D.  Inglia. 


The  Hon'ble  J.  R.  Bntlen  Smith. 
The  Bon'ble  F.  R.  Ckickerell. 


INDIAN  EVIDENCE  BILL. 

The  Hon'ble  Mr.  Stephen  then  presented  the  second  Report  of  the  Select  Committee 
on  the  Bill  to  define  and  amend  the  Law  of  Evidence.  He  hopeid  that  the  Report  of  the  Com- 
mittee would  be  published  in  the  Oazette  next  Saturday.  This  Bill  had  been  very  fully  dis- 
ouased  in  oonneotion  with  the  papers  received  on  the  subject  from  all  parts  of  the  country. 
He  might  observe  that  there  were  various  pointo  which  had  been  the  subject  of  critioism 
and  amendments  bad  been  made  in  the  Bill  to  meet  those  criticisms.  He,  however, 
was  able  to  say  that,  as  far  as  he  knew,  there  was  a  considerable  concurrence  of  opinion  that 
a  law  on  this  subject  was  wanted,  and  that  this  Bill  should  be  passed  substantially  in  ita 
present  form.  Ezperienoe  would  show  what  further  amendments  would  be  required.  He 
had  the  authority  of  many  of  the  Judges  of  the  High  Courts  to  the  fact  that  they  considered 
it  desirable  that  a  Bill  on  this  subject  should  be  passed,  although  there  were  a  great  variety 
of  suggestions  as  to  particular  amendments  of  the  law.  The  amendments  which  had  attracted 
most  attention  were  certain  sections  of  the  Bill  relating  to  the  cross-examination  of  wit- 
nesses by  barristers  and  advocates.  The  provisions  in  the  Bill  on  this  subject  had  been  con- 
siderably altered,  but  be  would  not  at  present  enter  into  any  of  the  questions  which  were 
dealt  with  in  the  Report  of  the  Committee.  The  alterations  which  the  Committee  recom- 
mended would  be  seen  when  the  Report  was  published.  He  proposed  that  the  Bill  should 
lie  before  the  Committee  for  a  reasonable  time,  and  that  it  should  be  finally  submitted  to 
the  Counoii  four  or  five  weeks  after  the  publication  of  the  Report. 

The  Counoii  adjourned  to  Tuesday,  the  13th  February  1872. 

H.  S.  CUNNINGHAM, 
Cau)T7Tta,  Offg.  Seey.  to  the  Council  of  the  Oovr.-Qenl.  for  making 

The  30th  January  1872  Latce  and  Regviatione. 


ABSTRACT  of  the  Proeeedinga  of  the  Council  of  the  Oovernor-Oeneral  of  India,  assembled 
for  the  purpose  of  making  Laws  and  Regulations  under  the  provisions  of  the  Act  of  Parlia- 
ment, 24  <f>  26  Vie.,  cap.  67. 

The  Council  met  at  Government  House  on  Tuesday,  the  12th  March  1872. 

Pbhimt: 

His  Excellency  the  Viceroy  and  Govemor-Oeneral  of  India,  K.T.,  prttiding. 

His  Honoar  the  lientenast-Oovemor  of  Bengal. 

His  Excellency  the  Commander-in-Chief,  O.O.B.,  ajO.»,\. 

The  Hon'ble  John  Straohey.  I     The  Hon'ble  W.  Robinson,  c.s.1. 

The  Bon'ble  J.  Pitiidmes  Stephen,  <J.O.  ~  ~ 

The  Hon'ble  B.  H.  Ellis. 

Maj.-Oenl.  the  Hon.  B.  W.  Korman,  CB. 

The  Bon'ble  J.  F.  D.  Inglis. 


The  Hon'hle  F.  S.  Chapman. 
The  Hon'blo  B.  Stewart. 
The  Hon'ble  J.  K.  Bullen  Smith. 
The  Hon'ble  F.  R,  Cookerell. 
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The  Hon'ble  Mr.  Stephen  also  moved  that  the  Report  of  the  Select  Committee  oo  the 
Bill  to  define  and  amend  the  I<aw  of  Evidence  be  taken  into  consideration.  He  said  :  "  l(y 
Lord, — Just  a  year  ago,  in  submitting  the  Report  of  the  Committee  to  the  Council,  I  explained 
at  very  considerable  length  the  general  design  and  scope  of  the  Bill  which  they  {soposed. 
and  which  is  now  before  the  Council  for  its  final  decision.  I  need  not  revert  to  what  I^eo 
said  upon  the  general  principles  of  the  subject.  My  best  course,  I  think,  will  be  to  infonn 
the  Council  of  what  has  taken  place  in  relation  to  the  Bill  since  I  last  addressed  them  on  the 
subject. 

"  After  a  very  full  and  careful  reconsideration  of  its  various  details,  the  Bill  was  pub- 
lished in  the  OazeUi  and  forwarded  to  the  Local  Governments  for  opinion.  It  was  carefully 
reconsidered  in  Committee  after  the  return  of  the  Government  to  Calcutta.  It  was  pub- 
lished in  the  Qazetle  upwards  of  a  month  ago,  with  a  report  giving  an  account  of  the  various 
alterations  which  had  been  made  in  it ;  and  it  is  now  finally  submitted  for  the  consideration 
of  the  CounciL  The  Committee  has  folly  considered  all  the  papers  with  which  it  was 
favoured  ;  but  with  one  or  two  exceptions,  I  cannot  say  that  it  has  received  any  very  con- 
siderable assistance  from  its  critics.  The  Bengal  Government  made  some  important  obaova- 
tions,  and  so  did  the  Madras  Government,  which  favoured  us  with  two  peculiarly  valuable 
papers  ;  one  by  the  then  Advocate-General,  Mr.  Norton,  and  the  other  in  the  form  of  a  letter 
by  the  Government  itaelf,  which  had  obviously  been  prepared  with  the  advice  and  aasistaoce 
of  a  very  able  professional  lawyer.  We  have  received  no  public  expiession  of  opinion  from 
any  one  of  the  High  Courts,  except  the  High  Court  of  Bombay,  which  approved  geoezaUj 
of  the  Bill,  but  took  exception  to  two  of  its  provisions  on  minor  points.  The  High  Cbort  of 
Calcutta  announced  its  intention  to  say  nothing  at  all  on  the  matter.  The  High  Oourts  cf 
Madras  and  Allahabad  have,  as  a  fact,  said  nothing ;  and  as  the  Bill  has  been  bef<»«  them 
for  many  months  I  presume  that  they  do  not  intend  to  do  so.  I  have,  however,  the  satis. 
faction  of  being  able  to  say  that  most  of  the  Barrister  Judges  of  the  High  Courts,  and  three 
out  of  the  four  Ctiief  Justices  have  informed  me  that  they  approve  generally  of  the  Bill,  and 
regard  it  as  an  important  improvement  on  the  existing  state  of  things.  The  Local  Govent* 
ments,  I  think,  are  imanimous  in  r^arding  the  measure  as  one  which  is  much  needed,  ami 
which  is  so  far  suited  to  its  purpose  as  to  be  both  intellieible  to  persons  not  legally  trained 
and  complete  in  essential  respects. 

'  Upon  this  point,  I  would  specially  refer  to  the  valuable  papers  already  refezied  to 
which  have  been  received  from  Madras.  It  is  impossible,  in  reading  them,  not  to  see  thst 
their  authors  do  not  like  the  Bill.  They  find  every  fault  they  can  with  it,  sometimes  coming 
to  very  minute  criticism.  I  do  not  in  the  least  complain  of  this.  I  only  wish  the  Bill  bad 
been  criticised  more  fully  in  the  same  spirit  and  I  readily  admit  that  the  critics  in  qaestion 
have  pointed  out  many  defects  which  have  been,  I  think,  removed.  I  am  entitled  to  say 
that  such  other  defects  as  may  still  be  latent  in  it  have  escaped  the  detection  of  at  least  two 
highly  competent  and  by  no  means  favourable  critics,  who  have  given  the  matter  careful 
consideration.  Upon  some  of  these  criticisms,  I  will  make  a  few  remarks  as  I  go  on.  I 
refer  to  them  now  for  the  sake  of  showing  the  importance  of  the  opinions  which  I  am  about 
to  read. 

"  The  letter  of  the  Madras  Government  says : — 

'  It  ix  both  advi'able  and  possible  so  to  codify  the  Law  of  Evidence  lu  to  prevent  witbia 
the  limitfl  of  n  single  eoactmenl  a  treatise  upon  that  )aw  practicnMy  sufficient  for  ordinaiy 
pnr|)09e»,' 

and  it  then  adds : — 

*  The  Draft  Bill  in  its  scheme  and  general  arrangement  appears  to  furnish  an  adeqnat* 
outline  of  such  a  Code  ;' 

bat  it  is  observed  that  the  Bill  *  in  its  present  state  is  far  from  oom|rfete.' 

"Mr.  Norton  expresses  the  same  opinion  at  neater  length,  and  each  of  these  authorities 
agrees  in  the  statement  that  the  Bill  is  only  a  skeleton,  which  will  have  to  be  oom]deted  by  a 
greater  number  of  judicial  decisions. 

"  Mr.  Norton  criticises  the  Bill,  section  by  section,  and  in  order  to  show  bow  folly  Iw 
has  done  so,  he  observes — 

*  I  bavo,  bowever,  compared  it,  section,  by  section,  with  Taylor,  Roeeoe,  Itest,  and  other 
text-writem  ;  with  the  Civil  »nd  Criminal  Procedure  Codes  so  far  sstbev  apply  to  ibe 
subject  of  evidence  ;  with  Komo  of  the  existing  Acts  which  refrnlate  judicial  eTidenoe,  and 
such  juHicial  rieciiiinns  ni  I  hH>e  access  to,  ibnstrating  the  principles  which  at  present  aw 
generally  supposed  by  the  (irofession  to  obtain  in  the  Courts  of  India.' 

"  He  oould  hardly,  I  think,  have  submitted  it  to  a  mote  searohing  test  Fmrllicr  OD 
he  observes — 

'  The  process  hy  which  this  Rill  has  been,  in  the  main,  bnilt  op,  appears  to  me   tc  have 
been  by  followiDir  .Mr.   Pitt  Taylor's  work  on  Bridenoe,  and  arbitrarily  Mleetinr 
sections  or  portions  of  section.' 
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"  He  then  oritidaes  the  Bill  in  detoil,  and  conolades  by  saying — 

'  Suoh  are  the  ohgorvntions  that  have  occurred  to  roe  in  the  most  cnref nl  study  I  ord 
give  the  Bill  ;  and  I  think  that,  with  some  omission*,  a  little  renrran^emont  here  nod  there, 
and  consi  lernble  exteu^ii-n  and  etilnrfreniont,  it  pmniiaei  to  prove  a  xreatstep  in  advance, 
and  improvement  in  the  present  uncodifieil  law  of  evidence,  and  likely  to  aSnrd  very  vnluahle 
•id  and  facilities  to  the  Mofu».«l  .ludges,  and  al:  concerned,  in  the  practice  of  the  law  in  the 
Mofnasil.' 

"  The  general  result  of  these  criticisms  is,  that  the  Bill  is  good  as  far  as  it  goes,  but  it  is 
ViSty  incomplete,  and  is  composed  of  scraps  of  Taylor  on  Evidence  '  arbitrary,'  and  much  too 
sparingly,  selected.  I  think,  I  owe  to  the  Council  and  to  the  public  some  observations  on  this 
matter.  I  assort  that  they  do  the  Bill  an  injustice  ;  that  it  is  very  much  more  complete 
than  its  critics  allow  it  to  be  ;  and  that  their  own  writings  prove  it.  I  will  not  do  Mr.  Nor- 
ton the  injustice  of  supposing  tliat  he  has  intentionally  kept  back  anything  of  importance 
which  has  occurred  to  him  oa  the  Bill.  T  am,  therefore,  entitled  to  assume  that  his  paper 
which  contains  103  paragraplis  and  extends  over  14  folio  pages,  refers  to  all  the  defects  and 
omissions  wtiioh  his  careful  study  of  the  subject  has  brought  in  his  notice.  Passing  over 
criticisms  of  detail,  many  of  which  are  no  doubt  just  and  have  been  adopted,  I  find  that  the 
only  sins  of  omission  with  which  he  charges  the  Bill,  are  the  following : — 

"  1. — Its  provisions  as  to  the  effect  of  judgments  are  '  meagre.' 

"  2. — It  does  not  deal  fully  enough  with  the  subject  of  presumptions. 

*'  He  also  suggest  slight  additions  to,  or  enlargements  upon,  four  sections  of  evwy 
subordinate  importaaoe,  which  I  will  not  trouble  the  Council  by  referring  to. 

"  The  letter  from  the  Madras  Government  which  describes  the  Bill  as  '  far  from  com- 
plete,' specifies  no  omission  whatever,  except  in  reference  to  the  subject  of  presumptions, 
moze  of  which  it  affirms,  should  be  included  '  in  a  Code  aiming  at  completeness.' 

"The  charge  of  incompleteness,  then,  comes  to  this,  that  the  Bill  does  not  deal  fully 
enough  with  the  two  subjects  of  judgments  and  presumptions.  I  will  refer  to  those  pointo 
hereafter ;  but  I  will  first,  with  your  Liordship's  permission,  say  a  few  words  on  the  positive 
grounds  on  which  I  assert  that  the  Bill  does  form  a  complete  Code,  and  does  deal  with  every 
subject  which  has  been  dealt  with  by  English  text-writers  on  Evidence  or  by  English  legis- 
latioo.  This  leads  me,  in  the  first  paloe,  to  notice  the  remark,  that  it  consists  of  bits  of  Taylor 
on  Bvidence  arbitrarily  chosen.  There  is  a  certain  amount  of  truth  in  this  charge,  about 
■6  muoh  truth,  and  truth  of  the  same  kind,  as  there  would  be  in  saying  that  the  speech  which 
I  am  now  making  is  composed  of  words  arbitrarily  chosen  out  of  the  dictionary.  I  could 
hardly  mention  any  English  law-book  in  common  use,  which  is,  or  even  pretends  to  be,  muoh 
more  than  a  large  index,  made  up  of  extracts  from  cases  strung  together  with  Uttie  regard 
to  any  other  than  a  very  superficial  functionary  arrangement  of  the  subject-matter.  There 
is  always  some  one  book  which  is  in  possession  of  the  field  at  a  given  moment,  because  it  is 
more  complete  than  its  rivals,  and  has  the  latest  cases  and  statutes  entered  up  in  it.  This 
position  at  present  is  occupied  by  Mr.  Taylor's  book  as  it  was  occupied  before  his  time  by 
Gilbert,  Phillips,  Starkie  and  others  ;  and  as  analogous  positions  are  occupied,  in  relation  to 
other  subjects,  by  Russell  on  Crimes,  BuUen  on  Pleading,  and  other  works  known  to  all  law- 
mrs.  To  say,  however,  that  the  Bill  now  before  the  Council  consists  of  bits  taken  from 
Tajdor,  and  especially  of  bits  taken  '  arbitrarily,'  is  altogether  incorrect.  In  the  first  place, 
the  arrangement  of  the  Bill,  and  the  general  conception  of  the  subject  on  which  that  arrange- 
ment is  ^ised,  are  altogether  unlike  anything  in  Taylor  or  in  any  other  text-books  on  the 
subject  with  which  I  am  acquainted.  Nowhere  in  Taylor,  nor  in  Mr.  Norton's  own  liook  on  the 
•abject,  will  be  found  any  recognition  of  the  distinction  between  the  relevancy  of  facts  and 
proof  of  facts,  or  any,  even  the  faintest  perception  of  the  extreme  ambiguity  and  uncertainty 
which,  as  I  show  in  the  observations  which  1  addressed  to  the  Council  a  year  ago,  have  been 
thrown  over  the  whole  subject  by  the  absence  of  anything  like  an  attempt  to  define  with 
precision  the  fundamental  terms  of  the  subject,  and  specially  the  words  '  fact'  and  'evidence.' 
As  to  the  notion  that  bits  of  Taylor  have  baen  '  arbitrarily'  put  together  in  the  Bill,  I  will 
only  say  that,  at  a  proper  time  and  place,  I  would  undertake  to  assign  the  reason  why  every 
section  stands  where  it  does.  Upon  the  question  of  completeness,  however,  I  will  make  this 
remark :  I  assert  that  every  principle  applicable  to  the  circumstances  of  British  India  which 
is  contcuned  in  the  1698  royal  octrao  pages  of  Taylor  on  Evidence,  is  contained  in  the  167 
sections  of  this  Bill ;  I  also  assert  that  the  Bill  has  been  carefully  compared  section  by  sec- 
tion with  the  last  edition  of  Mr.  Norton's  work  upon  Evidence,  and  that  it  disposes  fuUv 
of  every  subject  of  which  Mr.  Norton  treats. 

"  As  to  the  specific  instances  of  incompleteness  which  are  alleged  against  the  Bill,  two 
only  are  of^any  importance,  and  upon  each  of  them  I  will  say  a  few  words. 

'  *  The  first  is  that  the  Chapter  on  Judgments  is  meagre.  My  answer  is,  that  it  may 
appear  meagre  to  those  who  take  their  notions  of  the  Law  of  Evidence  from  works  like  Mr. 
l^ylor'a  ;  but  that  it  contains  everything  which  properly  belongs  to  the  subject.  Its  utter 
abeBnoe  ci  arrangement  and  classification  on  ever^  subject  is  the  great  reproach  of  the  Law 
of  England,  and  one  of  the  strongest  instances  of  it  is  to  be  found  in  the  way  in  which  provi- 
■oos  of  an  essentially  dififbrent  character  are  frequently  comprised  under  the  same  he<ML   I 
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might  ffve  many  iUastrkticmg  of  this ;  bnt  the  Law  of  Eridenoe,  I    tiiink,  supplies  mote 
glaring  illustratioiis  than  any  other  department  of  law. 

* '  Many  EngliHh  writers  have  treated  the  subject  in  snob  a  manner  aa  to  make  it  oom- 
pciae  the  whole  body  of  the  law.  Thos,  for  instanoe,  Slarkie'a  Late  of  Smdenee  deab  witik 
the  whole  range  of  the  criminal  law  and  of  actions  for  contracts  and  wrongs.  Hia  book  coo- 
tains,  not  merely  mlea  about  hearsay  and  secondary  eyidenoe  and  the  Uke/bat  a  specifioatiaa 
of  the  sort  of  facts,  which  it  is  permiasible  to  {m>ve  on  a  charge  of  murdm,  or  in  an  aotioo  far 
libel,  in  order  to  show  malice,  or  under  tiie  plea  of  not  guilty  in  such  an  action.  It  is  obrioas 
tiiat  the  Law  of  Eridenoe  thus  conceived  would  include  nearly  the  whole  of  the  substantive  law, 
and  it  foUows  I  think,  that  it  is  a  great  importance  to  draw  the  line  distinctiy  between  what 
properly  belongs  to  tiie  subject  and  what  does  not.  It  is  f(»  this  reason  4£at  the  sections 
about  judgments  are  drawn  in  their  present  fwm,  and  that  certain  topics  connected  with 
judgments  which  are  often  dealt  with  by  writers  on  eridenoe,  are  omitted  from  the  BSL 
The  subject  is  very  technical ;  but  I  will  endeavour  to  explain  it  in  a  few  words. 

"The  second  section  of  the  Code  of  (Svil  Procedure  enacts  that : — 

'  The  Civil  Courts  shall  act  take  oognizance  of  any  auit  broagbt  on  a  cuoae  of  astioB 
which  shall  have  been  heard  and  determined  by  a  Court  of  oompetent  juriiidietian  in  s 
former  suit  between  the  same  parties,  or  between  parties  under  whom  they  claim.' 

"The  Code  of  Criminal  Procedure  enacts  that  a  man  shall  not  be  tried  again  aitet  ha 
has  once  been  acquitted  or  convicted.  It  is  a  matter  of  great  difficulty  and  intricacy  to  de- 
soribe  the  precise  effect  of  tiieae  provisions,  and  to  show  how  tbey  apply  to  a  variety  of  coet 
which  may  arise.  Mr.  Bronghton's  edition  of  the  Code  of  CSvil  Prcwedure  oontaina  ten  largi 
pages,  in  very  small  print,  of  notes  of  the  cases  which  have  been  decided  on  the  second  sec- 
tion c^  the  Code  of  Civil  Procedure,  and  a  certain  number  of  deoisiona  have  been  given  oa  the 
corresponding  sections  of  the  Code  of  Criminal  Procedure ;  and  it  is  because  this  Bill  does 
not  codify  those  decisions  that  it  is  described  as  meagre.  My  answer  to  the  oritioism  is,  that 
the  authors  of  the  two  Codes  in  question  were  quite  right  in  considering  the  matter  aa  esseo- 
tiidly  a  matter  of  procedure.  It  no  more  belongs  to  the  Law  of  Evidence  than  the  thousand 
other  questions  which  are  sometimes  otmnected  with  it.  There  are,  for  instance,  cases  in 
which  insanity  excuses  an  act  which,  but  for  its  existence,  would  be  a  crime.  If  a  man 
depend  himself  on  the  ground  of  insanity,  he  must  give  evidence  of  it ;  just  as  he  must 
pro-n  the  existence  of  a  judgment  barring  his  antagonist's  right  to  sue  \i  he  relies  oa  tiie 
rights  being  so  barred  ;  but  it  appears  to  me  that  it  would  be  as  reasonaUe  to  tzeat  tiw 
question  of  the  effect  of  insanity  on  responsibility  aa  a  part  of  the  Law  of  Evidence,  beoame 
in  particular  cases  it  may  be  necessary  to  give  evidence  of  insanity,  as  to  treat  the  law  as  to 
the  effect  of  a  previous  judgment  on  a  right  to  sue  as  part  of  the  Law  of  Evidence,  becaiac^ 
in  certain  cases,  it  may  be  necessary  to  give  evidence  of  the  exist«ice  of  a  pieTioas  judg- 
ment. 

"  The  only  questions  connected  with  judgments,  which  do  appear  to  me  to  form  part 
of  the  Law  of  Evidence  (soperly  so  called,  are  dealt  with  in  sections  40 — 44  of  the  wL 
These  sections  provide  for  the  oases  in  which  the  fact  that  a  Court  has  decided  as  to  a  given 
matter  of  fact  relevant  to  the  issue  may  be  proved  for  the  purpose  of  showing  that  Uiat  fact 
exists.  This,  no  doubt,  is  a  branch  of  the  Law  of  Evidence,  and  the  jnovisions  referred  to 
dispose  of  it  fully. 

"  As  to  the  subject  of  Presumptions,  my  answer  to  the  critics  of  the  Bill  is  partly  to  the 
same  effect,  though  their  criticisms  were  perhaps  better  founded.  I  must  admit  uiat  the 
Bill  as  introduced  dealt  lees  fully  with  the  suDject  than  was  thought  desirable  on  further 
consideration,  and  some  additions  to  it  have  accordingly  been  intaroduoed,  tiiou^  the  gene- 
ral principle  on  which  the  matter  was  dealt  with  is  maintained.  The  subject  of  presump- 
tions is  one  of  some  degree  of  general  interest.  It  was  a  favourite  enterprise  on  the  part  <rf 
Continental  lawyers  to  try  to  frame  systems  as  to  the  effect  of  presumptions  which  would 
spare  Judges  the  trouble  of  judging  of  facts  for  themselves  by  the  light  of  their  own  expe- 
rience and  common  sense.  A  presumption  was  an  artificial  rule  as  to  tine  value  and  impart 
of  a  particular  proved  fact.  These  presumptions  were  almost  infinite  in  number  and  were 
arranged  in  a  variety  of  ways.  There  were  rebuttable  presumptions,  and  presumptions  which 
were  irrebuttable  :  Proesumptionet  juris  et  de  jure,  Prctsumptiimes  jwrit,  and  Prtxtumftionu 
faeti.  There  were  also  an  infinite  variety  of  rules  for  weighing  evidence :  so  much  in  the  way 
of  presumption  and  so  much  evidence  was  full  proof,  a  little  lees  was  half-full,  and  so  on- 
Scraps  of  this  theory  have  found  th^  way  into  English  law,  where  they  produce  a  very  in- 
congruous and  unfortunate  effect,  and  give  rise  to  a  good  deal  of  needless  intricacy.  Another 
use  to  which  presumptions  have  been  put  is  that  of  engrafting  upon  the  Law  of  Evideooe 
many  subjects  which  in  no  way  belong  to  it.  For  instance,  there  is  said  to  be  a  oonctusive 
preeumption  that  every  one  knows  the  law,  and  this  is  regaided  as  neoessatr  in  order  to  in- 
dicate the  further  proposition  that  no  (me  is  to  be  punished  fw  breaking  a  lav  of  vhiefa  be 
wasimiorant.  To  my  mind  this  is  simply  expressing  one  Irntii  in  the  shape  of  two  falsohooda. 
The  plain  doctrine  that  ignorance  of  the  law  is  no  excuse  for  breaking  it,  dispenses  with  the 
mesnmption,  and  hands  the  subject  ov«r,  from  the  Law  of  Evideooe  with  wiadk  H  m  aeei- 
dentally  connected,  to  criminal  law  to  which  it  properly  belongs. 
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' '  I  will  not  weary  the  Connoil  by  going  into  all  the  4etail8  of  the  aubject,  though  I  oould 
vith  perfect  ease,  U  it  would  not  take  too  long,  answer  speoifioally  the  remark  of  the  Madras 
Govemment  on  this  matter.    That  Government  says — 

*  Sections  102 — 4  contain  thret  inataooea  of  preanmpUaiu,  wleoted  from  a  chapter  of 
the  Law  of  Evidence  which  in  Taylors  fllla  111  aaetloiia.  It  ia  difBoalt  to  aee  why  any  should 
be  inserted  when  so  few  are  chosen.' 

"  In  general  terma  the  answer  is  this  ;  large  parte  of  Mr.  Taylor's  chapter  relate  to 
topioe  whioh  have  nothing  to  do  with  the  Law  of  Evidence.  Those  which  are  of  practical  im- 
portance are  all  included  in  the  Bill  as  it  stands  (a  few  were  no  doubt  omitted  in  the  first  draft, 
and  they  fall  under  these  heads  :—l««.— There  ue  a  few  cases  in  which  it  is  expedient  to  pro- 
-vide  that  one  fact  shall  be  conclusive  proof  of  another  for  various  obvious  reasons — the  in- 
ference of  legitimacy  from  marriage  is  a  good  instance.  2n<«y.— There  are  several  cases  in 
whioh  Courts  would  be  at  a  loss  as  to  the  course  whioh  they  ought  to  take  under  certain  oir- 
oometancee  without  a  distinct  rule  of  guidance.  After  what  length  of  absence  unaccounted 
for.  for  instance,  may  it  be  presumed  that  a  man  is  dead  7  The  rule  is  that  aeven  years  is 
safBcient  for  the  purpose.  Obviously,  six  or  eight  would  do  equally  well  j  but  it  is  also  ob- 
▼iooB  that  to  have  a  distinct  rule  is  a  great  convenience.  All  cases  of  this  kind  fall  properly 
under  the  head  of  the  Burden  of  Proof,  and  I  think  it  will  be  found  tiiat  the  provisions  con- 
tained in  Chapter  VII  of  the  Bill  provide  for  all  of  them.  A  new  seotionflU)  has  beep 
added  to  this  (£apter  which  deserves  special  notice.  Its  substance  was,  I  tiiink,  impUed  in 
the  original  draft  of  the  Bill ;  but  it  has  been  inserted  in  order  to  put  tiie  matter  beyond  all 
posaibmty  of  doubt     It  is  in  the  following  words : — 

*  U4.  The  Court  may  presume  the  existence  of  any  fact  whioh  it  thinks  likely  to  have 
happened  regard  being  had  to  the  oommon  course  of  natural  events,  human  conduct  uid  pubHc 
and  private  bnaineaa,  in  thefc  relation  to  the  facta  of  the  particular  case.' 

nivttraiiotu. 

The  Court  may  praaome— 
la)  that  a  man  who  ia  in  poaaeaaion  of  atolen  gooda  aeon  after  the  theft  ia  either  the  thiaf 
or  has  received  the  goods  knowing  them  to  be  atolen,  unlaaa  he  can  account  for  hia  posaeaaion  ; 
(6)  that  an  accomplice  is  unworthy  of  credit,  unleea  he   ia  corroborated  m  material 

^(<r)  that  a  bill  of  exchange,  accepted  or  endorsed  waa  accepted  or  endorsed  for  good 

ooBsideration ;  . .  ,  .       ,^  t         ^    v    •        •  »  -i. . 

<di  that  a  thing  or  state  of  thingra  which  has  been  shown  to  be  m  axutence  withm  a  period 
ahorter  than  that  within  which  auch  thinga  or  atotea  of  things  usually  cease  to  exUt,  la  atill 
in  existence ;  ,        ,  ,    ,        _,         j 

It)  that  judicial  and  official  acta  have  been  regularly  performed  ; 
if)  that  the  common  course  of  business  has  been  followed  in  nartiCDlar  cases ; 
(j)  that  evidence  which  could  be,  and  ia  not,  produced,  would,  if  produced,  be  unfavorable 
to  the  person  who  withholds  it ;  ts  v  t     •        ..  „ji  ,     , 

(A)  that  if  A  man  refuses  to  answer  a  question  which  he  is  not  compelled  to  answer  by  law. 
the  answer,  if  given,  would  be  unfavourable  to  him  •  .    . 

(»)  that  when  a  document  creating  an  obligation  is  in  the  hands  of  the  obligor,  the  ob- 
ligation has  been  discharged.  ,      ,    ^  ^t     ,  „  ^         .  ... 

But  the  Court  shall  also  have   regard    to  such    facts  as    the  following,  in  considenng 
whether  such    maxims  do  or  do  not  apply  to  the  particular  case  before  them  :— 
As  to  Illustration  (o)— A  shop-keeper  baa  in  his  till  a  marked  rupee  soon  after  it  waa  stolen 
and  cannot  account  for  its  possession  specifically,  but  is  continually  receiving  rupene  in 
the  course  of  hia  business  : 
As  to  Illustration  (*)— A,  a  person  of  the  highest  character,  ia  tried  for  causing  a   man's 
death  by  an  act  of  negligence  in  arranging  certain  machinery.     B,  a  person  of  equally 
good  character  who  also  took  part  in  the  arrangement,  describes  precisely  what  was 
done,  and  admits  and  explains  the  common  cnrelessness  of  A  and  himself  : 
Aa  to  Illustration  (6)— A  crime  is  committed  by  several  persons.     A,  B  and  C,  three  of  the 
criminals,  are  captured  on  the  spot  and  kept  apart  from  each  other.     Each  gives  an 
account  of  the  cnme  implicating  D,  and  the  accounts   corroborate  each  other  in  such 
a  manner  as  to  render  previous  concert  highly  improbable  : 
As  to  Illustration  (c)—A,  the  drawer  of  a  bill  of  exchange,  was  a  man  of  business.     B,  the 

acceptor,  was  a  young  and  ignorant  person,  completely  under  A't  influence  : 
Aa  to  Illustration  (<f)— It  ia  proved  that  a  river  ran  in  a  certain  course  five  yeaw  ago,  but 
it  is  known  that  there  have  been  floods  since  that  time  which  might  change  its  course : 
Aa  to  Illustration  («)— A  judicial  act,  the  regularity  of  whioh  is  m  question,  waa  performed 

under  exceptional  circumstances : 
Aa  to  Illustration  (/)-Tbe  question  is,  whether  a  letter  waa  received.    It  ia  shewn  to  have 

been  posted,  but  the  usual  course  of  the  post  was  interrupted  by  dxsturbancea : 
As  to  Illustration  (o)-A  man  refused  to  produce  a  document  which  would  .''eor  on  ,  con- 
iraot  of  small  rmportanoe  ou  which  fie  ia  sued,  but  which  might  also  injure  Uie  foeUngs 
and  reputation  of  Us  family  : 
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A«  to  Iltustration  (A) — A  mstt  refuses  to  answer  a  queation  which  he  is  not  compelled  by 
law  to  answer,  bat  the  answer  to  it  might  cause  loss  to  him  in  matters  onoonnecte'l 
with  the  matter  in   elation  to  which  it  is  asked  : 

As  to  niostratioa  (t) — A  bond  is  in  possession  of  the  obligor,  but  the  cireunutaDces  of 
the  case  are  such  that  he  may  htt\»  stolen  it." 

"  The  effect  of  this  proTision,  coufded  with  the  general  repealing  clause  at  thebeginnini; 
of  the  Bill,  18  to  make  <t  perfectly  clear  that  Courts  of  Justice  are  to  use  their  own  common 
sense  and  experience  in  judging  of  the  effect  of  partacular  facts,  and  that  they  are  to  he  sab- 
jeot  to  no  technical  rules  whatever  on  the  subject.  The  illustrations  given  are,  for  the  most 
part,  cases  of  what  in  English  law  are  called  presumptions  of  Uw ;  artificiAl  rules  as  to  the 
effect  of  evidence  by  which  the  Court  is  bound  to  guide  it«  decision,  subject,  however,  to  cer- 
tain limitations  which  it  is  difficult  either  to  understand  or  to  apply,  but  which  will  be  swept 
away  by  the  section  in  question.  I  am  not  quite  sure  whether,  in  stzictness  of  speech,  ate 
rule  that  an  accomplice  is  unworthy  of  credit,  unless  he  is  confirmed,  can  be  called  a  presump- 
tion of  law,  though,  according  to  a  very  elaborate  judgment  of  Sir  Barnes  Peaoock'a, 
it  has,  at  all  events,  some  of  the  most  important  characteristics  of  such  a  presump- 
tion. Be  this  how  it  may,  the  indefinite  position  in  which  it  stands  has  been  the  cause 
of  endless  per|dezity  and  frequent  failures  of  justice.  On  the  one  hand,  it  is  clear  law  tiiat 
a  conviction  is  not  illegal  because  it  proceeds  on  the  uncorroborated  evidence  of  an  acoom. 
plioe  ;  on  the  other  hand,  it  seems  to  be  also  law  that,  in  oases  tried  by  a  jury,  the  Jud^  ii 
ooond  by  law  to  tell  them  that  they  ought  not  to  convict  on  such  evidence,  though  they  osa 
if  they  choose.  How  a  Session  Judge  (sitting  without  a  jury)  is  to  give  himnulf  a  direotian 
to  that  effect,  and  how  a  High  Court  is  to  deal  with  a  case  in  which  he  has  convicted,  tdtboogfa 
he  told  himself  that  he  ought  not  to  convict,  I  do  not  quite  understand.  At  all  ev«its,  it 
seems  to  me  quite  dear  that  he  ought  to  be  at  liberty  to  use  his  discretion  oa  tho  subject. 
Of  course,  the  fact  that  a  man  is  an  accomplice  forms  a  strong  objection,  in  most  cases,  to 
his  evidence ;  but  every  one,  I  think,  must  have  met  with  instances  in  which  it  is  practically 
impoemble  to  doubt  the  truth  of  such  eyidenoe,  although  it  may  not  be  coirobmated.  or 
although  the  evidence  by  which  it  is  corroborated  is  itaelf  suspicious. 

"  As  I  have  already  observed,  I  do  not  wish  to  trouble  the  Council  with  teohnicaiities; 
but  I  hope  this  explanation  will  show  that  this  part  of  the  Bill,  at  all  events,  is  not  incom- 
ptete. 

"  I  may  observe  that  many  topics  closely  connected  with  the  subject  of  evidence  an  in- 
capable  of  being  satisfactorily  dealt  with  by  express  Uw.  It  would  be  easy  to  dilate  opoB 
the  theory  on  which  the  whole  subject  reste,  and  the  manner  in  which  an  Act  of  this  Idnd 
should  be  used  in  practice.  I  think,  however,  that  it  would  not  be  proper  to  do  so  on  the 
present  occasion.  I  have  therefore  put  into  writing  what  I  have  to  say  cm  these  subjects, 
and  I  propose  to  publish  what  I  have  written,  by  way  of  a  commentary  uikhi,  or  introduc- 
tion to,  the  Act  itself.  I  hope  that  this  may  be  of  some  use  to  the  CSvil  Servants  who  are 
preparing  for  their  Indian  career,  and  to  the  law  students  in  Indian  Universities.  The  sub- 
jeot  is  one  which  reaches  far  beyond  law;  for  the  law  of  Evidence  is  nothing  unless  it  is  fanutd- 
ed  upon  a  rational  conception  of  tiie  manner  in  which  truth  as  to  all  matters  of  fact  what- 
ever ought  to  be  investigated. 

' '  I  now  turn  to  a  criticism  made  on  the  Bill  by  His  Honour  tiie  lientenant-Goveisar  of 
Bengal,  who  appears  to  be  somewhat  dissatisfied  with  the  manner  in  which  the  Bill  deals 
with  the  question  of  relevancy,  which,  as  he  says,  is  a  question  of  degree. 

*  The  Lieutenaot-GoTerDor  has  no  doubt  that  the  law,  clearing  up  the  obsenrity  now 
prevailing  as  to  rules  of  evidence,  protecting  our  Courts  from  the  iDtnuion  of  a  focsjgs 
law  of  evidence  in  no  way  applicable,  and  rendering;  the  Judges  in  some  degree  master* 
in  their  own  ('ourts,  will  be  highly  Iiene6cial.  His  principal  doubt  is,  whether  it  is  posaihia 
to  define  by  law  what  evidence  is  relevant  and  what  is  not.  He  is  ioclined  to  think  that 
relevancy  is  a  question  of  degree  ;  that  the  relevant  ahades  off  into  the  irrelevant  by  imper- 
ceptible degrees.  It  may  be  that  it  is  easier  to  decide,  in  each  case,  what  is  sabstaotully 
material  to  the  issue,  or  so  remote  in  its  relevancy  that  the  time  of  the  Court  sfaoold  not 
be  occupied,  than  to  lay  down  hy  rule  of  law  what  is  to  be  considered  relevant  and  what 
nut.  Such  rules  must  necesaeu-ily  be  somewhat  refined,  and,  as  it  were,  metaphysical. 
If  it  were  allowed  to  argue  the  question  whether  any  piece  of  eridence  is,  or  is  not,  admis- 
sible under  such  rules,  the  Lieutenant-Governor  would  fear  that  the  Court  might  be  lost  in 
disputations.  If,  however,  the  rules  regarding  relevancy  be  treated  as  merely  an  authori- 
tative treatise  on  evidence  for  the  guidance  of  Judges,  which  they  are  to  study  and  follow 
as  well  as  they  can,  but  that  they  are  not  bound  to  hear  nbjections  and  arguments  baasd 
upon  it,  tho  Ldeutenant-Governor  has  no  doubt  that  the  rules  in  the  draft  are  admirably 
suited  to  the  purpose,  and  woulil  be  extremely  useful.  It  does  not  seem  to  him  very  dear 
in  the  draft  whetner  or  no  counsel  are  to  be  entitled  to  take  objection  to  evidence  at  every 
turn,  and  to  nrgue  tho  question  as  to  whether  it  is  or  is  not  iidmissible  under  the  evideooe 
rules.  It  seems  of  great  importance  that  this  should  be  made  clear ;  for  if  ooonsel 
may  object  and  argue,  the  lieutenant-Oovemor  certainly  has  great  fear  that  the  ai(a- 
mentations  regarding  relevancy  will  be  endless.' 

"I  cannot  altogether  agree  with  these  remarks.  As  to  the  arguments  id  oounael.  I  do 
not  feel  that  horror  of  them  which  His  Honour  appears  to  feel.  It  is,  I  think,  abandaatiy 
dear  that  oonnsd  will  be  permitted  to  argue  as  to  the  lekvanoy  of  evidenoei.  and  as  totte 
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propriety  of  proof,  and  I  do  not  see  how  a  law  can  be  laid  down  at  aU  upon  which  counsel 
are  never  to  argue.  No  one,  I  think,  will  seriously  assert  that  lawyers,  as  a  class,  are  an 
impediment  to  the  administration  of  justice,  or  otherwise  than  an  alf-but-indispensable  as- 
sistance to  it ;  but  if  they  are  to  exist  at  aU,  they  must  argue  as  well  on  evidence  as  on 
other  subjects.  I  must,  however,  observe  that  every  precaution  has  been  taken  to  prevent 
useless  and  trifling  argument.  In  the  first  place,  if  the  Judge  wishes  to  know  about  any 
fact,  the  relevancy  of  which  is  under  debate,  he  can  cut  the  matter  short  by  asking  about  it 
himself  under  section  165.  In  the  second  place,  the  mere  admission  or  rejection  of  improper 
evidence  is  not  to  be  a  ground  for  a  new  trial  or  the  reversal  of  a  decision.  The  fact  that 
the  opposite  is  the  rule  in  England  is  the  great  cause  of  the  enormous  intricacy  and  techni- 
cality of  EngUsh  law  on  this  point.  If,  in  the  Tichboume  case,  one  single  question  had  been 
permitted  after  being  objected  to,  and  if  the  Court  had  afterwards  been  of  opinion  that 
it  had  been  wrongly  permitted  then,  however  trifling  the  matter  might  have  been,  the  party 
whose  objection  had  been  wrongly  overruled  would  have  been  by  law  entitled  to  a  new 
trial  and  the  whole  enormous  expense  of  the  first  trial  would  have  been  thrown  away. 
This  never  was  the  law  in  India,  nor  will  it  be  so  now.  The  result  is,  that  the  provisions 
about  relevancy  will  be  useful  principally  as  guides  to  the  Judges  and  the  parties,  and,  in 
particular,  as  rules  which  will  enable  the  Judge  to  shut  out  masses  of  irrelevant  matter 
which  the  parties  are  very  likely  to  wish  to  introduce.  As  to  the  more  general  question, 
I  think  that  it  is  possible  to  give  the  true  theory  of  the  relevancy  of  facts,  and  if  I  thought 
it  deeirable  to  enter  upon  a  very  abstract  matter  in  this  place,  I  think  I  could  show  what 
this  theory  is,  and  how  this  Bill  is  founded  upon  it.  Be  this,  however,  as  it  may,  and 
fjjinnp  a  view,  not  indeed  less  practical,  but  more  immediately  and  obviously  practical,  I 
would  make  the  following  observations : — I  am  quite  aware  that  relevancy  is,  as  His 
Honour  observes,  a  matter  of  degree,  and  for  tiiat  reason  the  Bill  gives  definitions  of  it  so 
wide  and  various,  that  I  think  they  will  be  found  to  include  every  sort  of  fact  which  has  any 
distinct  assignable  connection  with  any  matter  in  issue.  The  sections  which  define  rele- 
vancy are,  indeed,  enabling  sections.  Any  fact  which  fulfils  any  one  of  the  many  conditions 
which  they  declare  to  constitute  relevancy  will  be  relevant,  and  most  facta  which  have  any 
real  connection  with  the  matter  to  be  proved  would  fulfil  several  of  them.  Take,  for  instance, 
this  fact — A  man  is  charged  with  theft,  and  it  is  proved  that  he  was  seen  running  away 
immediately  after  the  theft  with  the  stolen  goods  in  his  hand.  This  is  (I)  a  fact  so  con- 
nected with  a  fact  in  issue  as  to  form  part  of  the  same  transaction,  and  is  therefore  rele- 
vant under  section  6 ;  (2)  it  is  the  effect  of  a  fact  in  issue,  and  is  therefore  relevant  under 
section  7 ;  (3)  it  is  the  conduct  of  a  party  to  the  proceeding  subsequent  to  a  fact  in  issue,  and 
is  so  relevant  imder  section  8  ;  (4)  it  is  a  fact  which  in  itself  renders  a  fact  in  issue  highly 
probable,  and  is  therefore  relevant  under  section  11.  This  fact,  therefore,  is  relevant  under 
nolessthanfoursections,  each  of  which  would  admit  a  great  number  of  facts  which  would  not 
be  admitted  by  the  other  sections.  Indeed,  the  latitude  of  the  definition  of  relevancy  will  be 
beet  appreciated  by  negativing  the  conditions  which  the  Act  imposes.  Suppose  that  you  are 
able  to  assert  of  a  root  that  it  is  neither  itself  in  issue,  nor  forms  part  of  the  same  transaction, 
nor  is  its  occasion,  cause  or  effect,  immediate  or  otherwise,  that  it  shows;  no  motive  or  pre- 
paration for  it ;  that  it  is  no  part  of  the  previous  or  subsequent  conduct  of  any  person  con- 
nected with  the  matter  in  question ;  that  it  does  not  explain  or  introduce  any  fact  which  is 
ao  connected  with  the  matter  in  question,  or  rebut  or  support  any  inference  suggested  there- 
by, or  establish  the  identity  of  any  person  or  thing  connected  with  it,  or  fix  the  time  of  any 
event  the  time  of  which  is  important ;  that  it  is  not  inconsistent  with  any  relevant  fact  or 
facts  in  issue ;  and  that^  neither  by  itself,  nor  in  connection  with  other  facts,  does  it  make 
any  such  fact  highly  probable — if  all  these  negatives  can  be  affirmed,  I  think  we  may  say, 
without  much  risk  of  error,  that  the  one  fact  has  nothing  to  do  with  the  other,  and  may  be 
r^arded  as  irrelevant. 

"I  now  come  to  a  matter  which  has  excited  a  good  deal  of  discussion,  though  it  relates 
to  a  subordinate  and  not  very  important  part  of  the  Bill — that  which  concerns  the  examina- 
tion of  witnesses  by  counsel.  The  Bill  as  originally  drawn  provided,  in  substance,  that  no 
person  should  be  asked  a  question  which  reflected  on  his  character,  as  to  matters  irrelevant 
to  the  case  before  the  Ciourt  without  written  instructions  ;  that  if  the  Court  considered  the 
question  improper,  it  might  require  the  production  of  the  instructions ;  and  that  the  giving 
of  such  instructions  should  be  an  act  of  defamation,  subject,  of  course,  to  the  various  rules 
about  defamation  laid  down  in  the  Penal  Code.  To  ask  such  questions  without  instructions 
was  to  be  a  contempt  of  Court  in  the  person  asking  them,  but  was  not  to  be  defamation. 

"  This  proposal  caused  a  great  deal  of  criticism,  and  in  particular  produced  memorials 
irom  the  bars  of  the  three  Presidencies.  It  was  also  objected  to  by  most  of  the  Local 
Govemmenta  to  whom  the  Bill  was  referred  for  opinion.  Some  of  the  objections  made  to 
the  proposal  were,  I  thought,  well  founded.  It  was  pointed  out,  in  the  first  place,  that  the 
difficulty  of  obtaining  the  written  instructions  would  be  practically  insuperable ;  in  the 
next  place,  that  the  Native  Bar  throughout  the  country  wdre  already  subject  to  forms  of  dis- 
oipline  which  were  practically  sufficient;  and,  in  the  thurd  place — and  perhaps  this  was  the 
most  important  argument  of  all — that,  in  this  country,  the  administration  of  justice  is 
carried  on  under  so  many  difficulties  and  is  so  frequently  abused  to  purposes  of  the  worst 
kind,  that  it  is  of  the  greatest  importance  that  the  characters  of  witnesses  should  be  open 
to  full  inquiry.    These  reasons  satisfied  the  committee,  and  myself  amongst  the  rest,  that 
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the  MctioBt  propoacd  would  be  inexpedient,  and  othen  have  aooordingly  been  sobstitated 
{or  them  which  I  think  will  in  practioe  be  found  sufficient.  The  substitated  aectioDB  an  •• 
follows : — 

'  146.  When  a  witness  is  orosa-azamined,  be  may,  in  addition  to  the  qoeatioDa  herainbiian 
referred  to,  be  asked  an;  questiooa  which  tend 

(1)  to  test  his  varacity  ; 

(2)  to  disoover  who  he  is  and  what  is  his  positi     in  life,  or 

(3)  to  shake  his  credit    by  injuring  his  charaoter.   although  the  angtrer  to  soch  qoastian 

miffht   tend  directly  or  indirectly  to  criminate  him,  or  misht  expose,  or  tend  directty  or 
indirectly  to   expose  him  to  a  penalty  or  forfeiture. 

147.  If  any  such  question  relates  to  a  matter  relevant  to  the  anit  or  proceeding,  the  prori- 
fions  of  section  132  shall  apply  thereto. 

148.  If  any  sncb  question  relates  to  a  matter  not  relevant  to  the  sait  or  proceeding,  except 
in  so  fer  as  it  affects  the  credit  of  the  witness  by  injuring  bis  cbaraotar,  the  Court  shall  decide 
whether  or  not  the  witnew  shall  be  compelled  to  answer  it,  may,  if  it  thmks  fit,  warn  the  witaen 
that  he  is  not  obliged  to  answer  it.  In  exercising  its  decretion,  the  Court  shall  have  regard  to 
the  following  considerations: — 

(1)  Such  questions  are  proper  if  they  are  of  such  a  nature  that  the  truth  of  tlie  impntatioQ 

conveyed  by  them  would  seriously  affect  the  opinion  of  the  Court  aa  to  the  credibili^ 
of  the  witness  on  the  matter  to  which  be  testifies. 

(2)  Such  questions  are  improper  if  the  imputation  which  they   convey  relates  to  matters  so 

remote  in  time,  or  of  suoh  a  chnraoter  that  the  truth  of  the  imputaticHi  would  not 
affect,  or  would  affect  in  a  slight  degree,  the  opinion  of  the  Court  as  to  the  credibility 
of  the  witness  on  the  matter  to  wliicb  he  testifies. 

(3)  Such  qneBti<'ns  are  improper  if  there  is  a  great  disproportion  between  the  importance  of 

the  imputation  made  against  the  witness's  character  and  the  importance  of  hi< 
evidence. 

(4)  The  Court  may,  if  it  sees  fit,   draw,  from  the  witness's  refusal  to  answer,  the  reference 

that  the  answer,  if  given,  would  be  unfavourable. 

149.  No  such  question  as  is  referred  to  in  section  148  ought  to  be  asked,  unless  the  peisoo 
asking  it  has  reasonable  grounds  (or  thinking  that  the  imputation  which  it  conveys  is  well-founded 

lUtalraiiotu. 

(a)  A  Barrister  is  instructed  by  an  attorney  or  vakil  that  an  important  wituaas  is  a  daooit.  ttii 
is  a  reaaonnble  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

(i)  A  pleader  is  informed  by  a  person  in  Court  that  an  important  witness  is  a  daooit.  Tbt 
informant,  on  being  questioned  by  the  pleader,  gives  satisfactory  reasons  for  his  statement,  nis 
is  a  reasonable  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

(c)  A  witness,  of  whom  nothing  whatever  ia  known,  is  aaked  at  random  whether  he  is  a  dsecit. 
There  are  here  no  reasonal>le  grounds  for  the  question. 

(d)  A  witness,  of  whom  nothing  whatever  is  known,  being  questioned  as  to  his  mode  of  life 
and  means  of  living,  gives  unsatisfactory  answers.  This  may  be  n  rensonable  ground  for  asking 
him  if  he  is  a  dacoit. 

160.  If  the  Court  is  of  opinion  thnt  any  suoh  question  was  asked  without  reasonable  grounds,  it 
may,  if  it  wax  asked  by  any  barrister,  pleader,  vakil,  or  attorney,  report  tho  circumstances  of  the 
case  to  the  High  Court  or  other  authority  to  which  such  barrister,  pleader,  vakil,  or  attorney  is 
subject  in  the  exercise  of  bis  profession. 

161.  The  Court  may  forbid  any  questions  or  inquiries  which  it  regards  as  indecent  or  scanda- 
lous, although  snob  questions  or  inquiries  may  have  some  hearing  on  the  questions  before  the 
Court,  unless  they  rklute  to  facts  in  issue,  or  to  matters  necessary  to  be  known  in  order  to  detar- 
mine  whether  or  not  the  facts  in  issue  existed. 

162.  The  Court  shall  forbid  any  question  which  appears  to  it  to  be  intended  to  in.<mlt  or 
annoy,  or  which,  although  proper  in  itself,  appears  to  the  Court  needlessly  offensive  in  form.' 

"  The  object  of  these  seotioDsis  to  lay  down,  in  the  most  distinct  manner,  the  dui^  of 
oonnael  of  all  grades  in  examining  witnesses  with  a  view  to  shaking  their  credit  by  damaging 
their  character.  I  trust  that  this  explicit  statement  of  the  principles  accortiing  to  which 
such  questions  ought  or  ought  not  to  be  asked  will  be  foimd  sufficient  to  prevent  we  growth, 
in  ttiis  country,  of  that  which  in  Ehigland  has  on  many  occasions  been  a  grave  scandaL  1 
think  that  the  sections,  as  far  as  their  substance  is  concerned,  speak  for  theznselvesi,  and 
that  they  will  be  admitted  to  be  soimd  by  all  honourable  advocates  and  by  the  public.  I 
cannot  leave  the  subject  without  a  few  remarks  on  the  memorials  which  the  aectians 
originally  proposed  have  called  forth  from  the  Bar  in  various  parts  of  the  country.  As  none 
of  the  bodies  in  question  have  made  any  further  remarks  on  the  Bill,  since  it  appeu«d  in 
the  Gazette,  in  its  amended  form  about  a  month  ago,  I  suppose  that  the  alterations  made  in 
the  Bill  have  removed  the  main  objections  which  they  felt  to  it.  I  need  not  tijCTBfope  notice 
those  parts  of  their  memorials  which  were  directed  against  the  consequences  which  they 
apprehended  from  the  sections  which  have  been  given  up.    Tbej  contain,  however,  odier 
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nwtter  whieh  I  feel  eompelM  to  notioe.  I  need  not  refer  to  all  the  memorials.  Tlte  one 
tent  in  by  the  CUoutta  Bar  -wm  for  the  moet  part  proper,  though  it  contained  paasagee 
vhioh  I  Oank  might  as  wdl  have  been  omitted.  The  memorial  of  the  Bombay  Barristera 
contains  similar  passages,  expressed  more  {ally  and  lees  temperately,  and  I  shall  accord- 
ingly eonfine  myself  to  noticing  snch  of  their  remarks  as  appear  to  me  to  deserve  notioe. 

' '  I  may  observe,  in  the  first  plaoe,  in  general,  that  I  have  read  in  the  newspapers' 
and  in  these  memorials  much  that  can  only  mean  that  I  individually  was  actuated  in 
drawing  this  Bill  by  hostility  to  the  Bar  ;  indeed,  the  Bombay  memorial  says,  in  so  many 
words,  that  remarks  made  by  one  member  (meaning,  I  suppose,  me)  in  Oooncil  '  appear  to 
oontomidate  the  extinction  of  the  profession  of  Banrister-ai-L*w  in  India.'  In  support  of 
this  surprising  statement,  they  quote,  as  being  '  open  to  no  other  construction,*  the  f<^ow- 
ing  words  from  the  report  of  tiie  Select  Committee : — 

"  The  EngHsfa  lystem,  under  which  the  Banoh  and  Bar  set  together  and  play  their 
respeotire  part*  independently,  and  the  profaanional  organization  on  which  it  rests,  doe* 
not  as  yet  ezitt  in  this  country,  and  will  not  for  a  very  long  course  of  time  be  introdnaed." 

"  Before  I  made  the  remarks  which  this  suggests,  let  me  ask  your  Lordship  and  the  Oovn- 
oil  whether  a  charge  that  I,  of  all  people,  wish  m  the  extinction  of  the  profemon  of  Barrister- 
«t-L*w  in  India,  is  not  upon  the  moe  of  it  absurd  ?  I  am  myself  a  Barrister  of  ag^teen 
y«aiB'  standing,  and  a  Queen's  Counsel  of  four  years'  standing.  I  believe,  that  there  is  no 
Barrister  in  British  India  of  whom  I  should  not  be  entitled  to  take  precedence,  professionally, 
if  I  ofaoee  to  practise  here,  and  so  strong  is  my  oonnectaon  with  my  profession,  that  I  am  at 
this  moment  on  the  point  of  resigning  one  of  the  most  responsible  offices  which  a  Bcuristw 
ofua  hold,  for  the  purpose  of  returning  to  tbie  ordinary  routine  of  professional  practice.  How 
is  it  possible  to  imagme  that  a  man  so  situated  should  be  hostile  to  the  mofeesion  T  When 
this  Bill  was  inioduoed  I  was — as  I  still  am — anxious  to  do  whatever  lies  in  my  pow«r  to 
ps'soeive  the  honour  and  dignity  of  my  profession,  and  to  prevent  its  good  name  from  being 
aisgraoed.  For  this  reason,  I  devised  what  I  regarded  as  an  appropriate  remedy  for  a  great 
and  crying  evil — one  with  which  I  have  been  much  impressed  by  my  own  observations  in 
Wnglnnd  and  which  is  likely  to  extend  in  India  as  the  habit  of  cross-examination  becomes 
naore  general,  and  when  the  rights  which  a  cross-examining  advocate  htu  are  explicitly 
defined.  The  remedy,  I  wUl  admit,  was  to  some  extent  mappropriate,  but  for  merely 
proposing  it,  for  merely  recognizing  the  existence  of  the  evil  against  which  it  was  directed, 
I  am  charged  with  wishing  to  extinguish  my  own  profession. 

"  The  real  meaning  of  the  tapressions  in  the  report  (for  which  I  am  fully  responsible) 
was,  I  tiiink,  so  vUin,  that  I  cannot  understand  how  the  memorialists  can  have  ascribed  to 
tbem  a  sense  which  I  tlnnk  they  oonld  never  suggest  to  any  fair  mind.    The  report  said  : — 

"  The  English  lytteta,  under  which  the  Bench  and  the  Bur  act  together  and  pUy 
thsir  respective  parts  mdependeotl]',  and  the  profeoioDal  organization  on  which  it  re*t«, 
doe*  not  as  yet  exist  in  uii*  coon  try,  and  will  not  for  a  very  long  coarse  of  time  be 
introduced. 

"  '  Yes,  say  tiie  memorialists ;  it  does  exist,  to  wit,  in  the  Presidency  towns.'  This 
is  as  much  as  if  the  water- works  of  Calcutta  were  referred  to,  to  contradict  a  statement  that 
India  is  wretehedly  supplied  with  drinking-water.  I  make  a  statement  about  an  Empire  as 
large  as  Europe  without  Russia,  and  am  told  that  it  is  incorrect,  because  there  are  three 
English  Courts,  and  three  knots  of,  perhaps,  a  dozen  or  so  English  Barristers,  to  be  foond 
at  towns  which  are  in  the  nature  of  English  settlements.  The  reason  why  the  statement 
oomplained  of  was  not  qualified  by  excepting  these  towns  and  Courts  was  simply  that 
the  exception  was  not  important  enough  to  be  stated.  It  would,  indeed,  have  been  matter 
of  great  indifierenoe  to  me,  personally,  whether  the  Bill  extended  to  the  High  Courts  sitting 
on  the  original  side  or  not.  It  is  a  mistake  to  make  exceptions  without  a  necessity  for 
them  ;  but  the  question,  what  rules  of  evidence  should  apply  in  the  Presidency  towns  is 
one  of  very  little  real  importance.  The  great  and  vital  importance  of  the  matter  lies  in 
ti>e  effect  which  it  will  nave  on  the  administration  of  justice  throughout  the  country  at 
large.  It  is  framed  in  order  to  meet  the  wants,  and  lighten  the  labours,  of  district  officen, 
by  giving  them  a  short  and  clear  view  of  a  subject  which  has  been  converted  into  a  sort 
of  professional  m^tory,  the  knowledge  of  which  was  confined  to  a  knot  of  persons 
spedaDy  initiated  m  it.  Now,  as  regards  the  Mofuasil,  I  repeat  the  expressions  complained 
m.  I  assert  that  the^f  are  absolutely  toue,  and  state  a  fact  notorious  to  every  one.  I  sav 
that,  throughout  India  generally,  nothing  like  the  English  system  under  which  the  Benon 
and  Bar  act  together  and  play  their  respieotive  parts  independently,  does  now  exist,  or  can 
for  a  length  of  time  be  expected  to  exist.  Let  me  just  recsll  for  a  moment  the  nature  of  that 
•Tstom.  In  the  first  place  the  Bench  and  the  Bar  in  England  form  substantially  one  body. 
The  Judges  hav«  all  been  Buristers,  and  the  great  prize  to  which  the  Barristers  look 
tanrard  is  to  become  Judges. 

"  That  is  not  the  case  in  India,  nor  anything  like  it.  The  great  mass  of  Indian  Judges 
are  not,  and  never  have  been,  lawyers  at  all ;  the  great  mass  of  Indian  lawyers  have  no 
chance  or  expectation  of  becoming  Judges,  and  many  of  them  have  no  wish  to  do  so.  Even 
in  ibe  Presidency  towns,  the  whole  orgsnication  of  the  profession  differs  from  that  of 
in  Ways  whieh  I  db  not  think  it  neoessary  to  refer  to,  bat  which  are  of  great 
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importance.  I  may,  however,  observe  that  the  position  of  an  English  Barrister  vfao 
practises  in  the  Mofussil,  whether  he  is  habitually  resident  in  the  Pesidency  town  or  not, 
is  altogether  different  from  that  of  an  English  Barrister  in  his  ordinary  practice  in  England. 
An  EnElish  Barrister  on  circuit,  and  even  at  the  Quarter  Sessions,  is  subject  to  a  whole 
series  of  pofessional  restraints  and  professional  rules  which  do  not,  and  cannot,  apply  to 
practjoe  m  the  Mofussil  in  this  country.  He  acts  under  the  eyes  of  a  pubUc  which 
takes  great  interest  in  hia  proceedings,  and  puts  a  powerful  check  upon  him.  He 
practises  in  important  cases  before  Judges  whom  he  feels  and  knows  to  be  his  professioiul 
superiors,  and  to  whom  he  is  accustomed  to  defer.  No  one  of  these  remarks  applies  to  a 
Barrister  from  a  Presidency  practising  in  the  Mofussil.  The  result  of  this  state  of  things 
must  be  matter  of  opinion.  It  is  impossible  to  discuss  the  subject  in  detail.  The  Bombay 
and  Calcutta  memorialistB  consider  it  eminently  satisfactory :  let  us  hope  they  are  right 
My  opinion,  of  course,  is  formed  upon  grounds  which  it  is  not  very  easy  to  assign,  and.  as 
it  can  be  of  little  importance,  I  shall  not  express  it.     In  any  case  this  ^U  can  do  no  harm. 

' '  Passing,  however,  from  the  case  of  English  Barristers  to  the  case  of  pleaders  and  vakils 
and  the  Courts  before  which  they  practise,  I  would  appeal  to  every  one  who  has  experience 
of  the  subject,  whether  the  observations  referred  to  are  not  strictly  true,  and  whether  the 
main  provision  founded  upon  it  there-^the  provision  which  empowers  the  Court  to  ask 
what  questions  it  pleases — is  not  essential  to  the  administration  of  justice  here.  In  saying 
that  the  Bench  and  the  Bar  in  England  {day  their  respective  parts  independently,  what  I 
mean  is  that,  in  England,  cases  are  fully  prepared  for  trial  before  they  come  into  Court,  so 
that  the  Judge  has  nothing  to  do  but  to  sit  still  and  weigh  the  evidence  produced  before  him. 
In  India,  in  an  enormous  mass  of  cases,  this  neither  is  nor  can  be  so.  It  is  absolutely  neceasaiy 
that  the  Judge  should  not  only  hear  what  is  put  before  him  by  others,  but  that  he  should 
ascertain  bv  his  own  inquiries  how  the  facts  actu^y  stand.  In  order  to  do  this  it  will 
frequently  be  necessary  for  him  to  go  into  matters  which  aie  not  themselves  r^vant  to 
tiie  matter  in  issue,  but  may  lead  to  something  that  is,  fuid  it  is  in  order  to  arm  Judges 
with  express  authority  to  do  this  that  section  I'iS,  which  has  been  so  much  objected  to,  has 
been  framed. 

*  I  have  now  referred  to  the  main  points  in  the  Bill  which  have  been  attacked,  and  as  I 
folly  explain  the  principles  on  which  it  was  founded  more  than  a  year  ago,  I  have  only  to 
move  titat  it  may  tie  taken  into  consideration.'  " 

The  motion  was  put  and  agreed  to. 

The  Hon'ble  Mr.  Stephen  then  moved  the  following  amendments : — 

That,  in  section  8,  instead  of  the  second  paragraph,  the  following  be  substituted  :— 

"  The  conduct  of  any  party,  or  of  any  agent  to  any  party,  to  any  snit  or  proceerfinf 
in  reference  to  such  nuit  or  proceedinj^,  or  in  reference  to  an^  fact  in  issne  thnreio  or 
relevant  thereto,  and  the  conduct  of  any  person  an  offeoce  ai^ainst  whom  i«  the  «abj«et 
of  any  proceedine.  is  relevant,  if  such  conduct  inflnenoes  or  is  iafluenced  by  any  fact  in 
issue  or  relevant  fact,  and  whether  it  was  preriotis  or  snbseqaent  thereto." 

That,  in  section  9,  line  3,  after  the  word  "  which,  "  insert  the  words  "  support  or.  " 
That,  in  the  explanation  to  section  67,  instead  of  the  words  "  the  Parliament  of  the 
United  Kingom  of  Great  Britain,  of  England,  of  Scotland,  and  of  Ireland, ' '   the  fallowing 
be  substituted : — 

"  (1)   The  ParliRmont  of  the  United  Kingdom  of  Great  Britain  and  Ireland  ; 
U)  The  Parlinment  of  Greot  Britain  ; 
(X)   The  Parliament  of  Enclnnd  ; 
(4)  The  Porlinment  of  Scotland  ;  and 
(.I)  The  Parliament  of  Ireland.'* 

That  the  words  "  or  in  any  other  case  in  whioh  the  Court  thinks  fit  to  dispense  witii  it" 
be  added  to  the  proviso  in  section  66. 

That  the  following  new  section  be  inserted  after  section  157  : — 

"  1.^8.  Whenever  any  statement,  relevant  under  section  32  or  93,  is  proved,  all 
matters  may  be  proved,  either  in  order  to  oontradiot  or  eorrooorate  it,  or  in  order  to 
impeach  or  confirm  the  credit  of  the  person  by  whom  it  was  made,  which  might  hare  bean 
proved  if  that  person  had  been  called  as  a  witness  and  had  denied  upon  croes-examinatiaa 
the  trntii  of  the  matter  suggested." 
And  that  the  nnmbers  of  the  subsequent  sections  be  altered  aooordinj^y. 
The  motion  was  put  and  agreed  to. 

His  Hononr  the  lieutenant-Qovemor  wonld  ask  tiia  permissioii  of  ERs  Excelleocy  tbs 
President  to  move  an  amendment  of  which  he  had  not  given  notice.  He  wonld  observe 
that  the  Council  had  had  very  short  notice  of  this  Bill  being  brought  forward  and  passed 
to-day.  The  amendment  which  His  Hononr  intended  to  propose  was  not  of  much  import- 
ance :  it  was  simply  to  lop  off  a  dead  branch  of  the  Bill,  namely,  section  ISO. 

The  Hon'ble  Mr.  Stephen  said  that  the  section  to  which  Ss  Honour  the  Ideatenaat- 
Governor  referred  was  one  of  considerable  importance,  to  which  great  weight  was  attadied. 


Digitized  by  ^OOQlC 


Appendix  Aa.  855 

He   might  say  that  the  Council   ought  to  have   had  notice  of   such  an   amendment.    It 
was,  moreoTer,  a  matter  which  would  give  rise  to  a  great  deal  of  discussion. 

His  Honour  the  Lieutenant-Qovemor  believed  he  was  correct  in  saying  that  the  Council 
had  not  had  notice  until  yesterday  or  the  day  before  that  the  Bill  was  to  be  brought  forward. 
He  would  not  have  aslced,  at  this  stage,  for  leave  to  move  a  substantive  amendment ;  his 
amendment  was  merely  to  lop  off  a  dead  branch. 

His  Excellency  the  President  thought  that  this  was  a  question  of  great  importance, 
and  that  notice  should  have  been  given  of  the  intention  to  move  the  amendment. 

His  Honour  the  TJeutenant-Govemor  said  that,  as  His  Excellency  the  President  was 
of  opinion  that  the  notice  of  the  amendment  should  have  been  given,  His  Honour  did 
not  think  that  his  amendment  was  of  sufficient  importance  to  delay  the  passing  of  the  Bill. 

The  Hon'ble  Mr.  Cockerell  felt  very  much  inclined  to  support  His  Honour  the  Lieute- 
nant-Governor in  his  attempt  to  have  an  amendment  in  the  sense  which  His  Honour  had 
indicated  brought  forward,  and  thought  that  there  were  probably  other  members  who  were 
of  the  same  opinion.  The  section  which  it  was  proposed  to  omit  was  a  dead  branch,  which 
it  would  be  very  well  to  get  rid  off.  Mr.  Cockerell  had  proposed  a  similar  amendment  in 
committee,  but  had  been  overruled. 

His  Excellency  the  President  observed  that  there  seemed  to  be  a  strong  feeling  in  favour 
of  the  amendment ;  and  although  he  was  sorry  that  any  further  delay  should  occur  to  the 
inconvenience  of  business,  he  thought  that  an  adjournment  of  this  Bill  might,  under  the 
circumstances,  be  advisable. 

The  Hon'ble  Mr.  Stephen  said  that,  looking  to  the  great  pressure  of  business  before  the 
Council,  he  would  much  rather  consent  lo  the  amendment  being  brought  on  at  once  than 
that  there  should  be  an  adjournment. 

His  Honour  the  Lieutenant-Governor  would  express  a  strong  opinion  .that  his  amend- 
ment was  not  of  sufficient  importance  to  call  for  an  adjournment. 

His  Excellency  the  President  had  not  had  an  opportunity  of  considering  the  nature 

f  the  amendment  which  His  Honour  the  Lieutenant-Governor  wished  to  propose,  but  he 

would  be  happy  to  act  according  to  the  prevailing  opinion  of  the  Council.     The   Hon'  ble 

Member  in  charge  of  the  Bill  had  UmaeU  expressed  a  desire  that  the  amendment  should  be 

brought  on  and  settled  to-day. 

His  Honour  the  Lieutenant-Governor  then  moved  the  omission  of  section  160.  He  had 
already  stated,  in  regard  to  the  amendment  nearly  all  that  he  had  to  say,  namely,  that  the 
section  was  really  a  dead  branch,  without  any  eHFect  or  practical  meaning  whatever.  It  would 
not  be  necessary  for  him,  therefore,  to  detain  the  Council  with  many  words  upon  the 
subject.  It  seemed  to  him  that  this  section  was  the  shadow  of  a  real  provision  which  had 
been  struck  out  of  the  Bill,  and  which  was  past  and  gone.  The  Hon'ble  Member  [in 
charge  of  the  bill  had  explained  at  considerable  length,  and  in  an  extremely  lucid  manner, 
the  circumstances  under  which  a  group  of  sections  found  place  in  the  Bill,  namely, 
sections  146  to  150.  His  Honour  might  say,  broadly,  that  the  effect  of  these  sections, 
down  to  section  149,  was  to  prescribe  that  certain  questions  affecting  the  character  of 
witnesses  might,  under  certain  circumstances,  be  admitted,  and  that,  under  certain 
other  cireumstances  such  questions  ought  not  to  be  admitted.  Well,  as  the  Bill  was 
originally  drawn,  it  not  only  laid  down  what  questions  should  be  admitted  and  what  ques- 
tions should  not  be  admitted,  but  another  section  prescribed  penalties  for  the  improper  put- 
ting of  such  questions  by  advocates  or  other  persons  engaged  in  a  case.  After  a  great  deal 
of  discussion,  he  lielieved,  these  penal  provisions  were  struck  out  of  the  Bill.  'The  conse- 
quence was  that  advocates  engaged  in  a  case  were  subject,  with  regard  to  the  putting  or  not 
putting  of  such  questions,  to  no  special  penalties,  but  only  to  those  rules  which  guided  and 
governed  an  advocate's  professional  conduct  in  regard  to  these  as  to  all  other  matters.  Well, 
then,  if  it  be,  as  he  said,  that  this  section  provided  no  penalty  at  all,  and  provided  no  course 
of  proceeding  which  the  Court  was  not  competent  to  take  without  it,  it  was  in  fact  a  fiction 
and  a  sham,  a  weak  and  defective  compromise  of  a  matter  which  had  been  disposed  of. 
His  Lordship  and  the  Council  were  aware  that,  in  this  country.  Courts  of  all  descriptions, 
from  the  higher  to  the  lower,  were  subject  to  the  control  of  the  highest  Court :  ejich  was 
subject  to  the  direct  control  of  the  Court  under  which  it  acted  and  by  which  it  was 
supervised.  No  law  was  necessary  to  enable  an  inferior  Court  to  report  to  the  superior 
Court  any  matter  affecting  any  advocate  who  held  his  license  from  that  Court.  It  seemed 
to  His  Honour  that  this  provision  was  much  more  in  the  nature  of  a  section  to  enable  a 
teacher  to  report  a  boy  to  his  parents  or  to  one  who  held  a  moral  or  legeJ  control  over  him. 
The  section  was  of  no  practical  effect,  but  to  some  extent  disfigured  the  Bill,  as  being  a 
fictitious  shadow  of  a  reality  which  had  passed  away,  and  His  Honour  therefore  pur- 
posed to  omit  it. 

The  Hon'ble  Mr.  Cockerell  entirely  agreed  with  what  had  fallen  from  His  Honour  the 
lieutenant-Governor ;  and,  in  his  opinion,  if  any  provision  of  this  kind  could  properly  find  a 
place  in  a  legal  enactment,  it  should  rather  be  in  a  Bill  relating  to  pleaders,  such  as  the  BUI 
on  that  sobject,  which  was  already  before  the  Council.    It  seemed  to  him  (Mr.  CockereD) 


Digitized  by  ^OOQIC 


866  Amisvix  Aa. 

entirely  out  oi  pUbe  in  a  mi  of  this  Und.  He  had  alwavs  entertained  this  opinion,  and 
prcooeo  it  in  Committee,  and  he  thought  His  Honour  had  correctly  deacribed  the  elaon 
referred  to  as  a  dead  braneh.  Bat)  as  it  was  one  whiofa  oonM  60  no  harm,  Mr.  Oooknell 
had  not  thought  it  neoeasary  to  repeat  his  opinion  on  the  sabject  and  pnaa  his  riewt 
upon  the  OounoiL  As,  however,  the  matter  had  been  taken  up,  he  was  exceedingly  ^ad 
to  hare  this  opportunity  of  expressing  his  foil  cononrrenoe  in  the  Lientenaat-GoTttnor't 
suggestion. 

The  H<»'ble  Ifr.  Chapman  ooold  not  help  thinking  tiiat  the  (soTttion  which  His  Honour 
the  lieutenant-Govemor  proposed  to  omit  was  not  a  dead  branch,  but  a  branch  which  had 
some  Titality  in  it.  If  advocates  practising  in  the  Mofussil  knew  Uiat  their  conduct  could 
be  liable  to  be  reported  to  the  High  Court,  and  thus  brought  to  the  notice  of  tiie  {sofeasion, 
he  thought  this  knowledjp  might  act  as  a  salutary  check  against  those  who  wwe  likely  to 
abuse  the  Hberty  of  the  Bar. 

The  Hon'ble  Mr.  Robinson  joined  entirely  in  the  view  taken  by  his  hon'ble  friend  Mr. 
Ohapman.  He  thought  that  the  provision  of  section  160  would  act  as  a  very  wholeaome 
eheok  upcMi  vakils  who  practised  in  up-oountry  Courts.  They  aspired  to  rise  to  tlie  judicial 
service,  and  it  was  desirable  that  the  High  Court  should  know  something  of  tiie  character  of 
the  men  practising  in  the  Lower  Courts,  and  more  especially  have  their  shortcomings  brought 
before  them.  Mr.  Bobinson  thought  that  the  provision  which  it  was  proposed  to  omit, 
was  a  very  good  one,  and  he  would  therefore  vote  against  the  amendment. 

Major-General  the  Hon'ble  H.  W.  Norman  thought,  on  the  whole,  that  the  lectioo 
should  be  retained ;  it  migfat^be  the  means  of  doing  some  good,  and  he  thought  it  could  not 
do  any  harm. 

The  amendment  was  then  pnt  and  negatived. 

The  Hon'ble  Mr.  Stephen  then  moved  that  the  Bill  as  amended  be  passed.  He  would 
not  trouble  the  Council  witii  any  further  remarks. 

His  Honour  the  Lieutenant-Governor  said  he  would  not  like  to  let  this  motion  pass 
without  saying  a  few  words ;  he  had  passed  so  long  a  portion  of  his  Ufe  in  dealing  with 
evidence,  that  he  hardly  liked  to  say  he  was  at  the  last  moment  compelled  to  talce  tiaa 
Bill  apaa  trust ;  but  be  might  say  tiiat  he  had  placed  his  trust  in  a  quarter  in  which  it 
ooold  be  very  well  placed.  It  was  a  Bill  that,  be  believed,  had  received  thorough  consi- 
deration and  thorough  sifting  in  a  most  thorough  and  systematic  manner. 

It  was  in  the  hands  of  a  man  who  was  so  extremely  free  from  antiquated  prejudices  and 
antiquated  notions,  that  he  hoped  the  Bill  had  been  made  as  good  as  a  Bill  of  this  kind  could 
be  expected  to  be  made  in  the  hands  of  any  man.  His  Honour  had  on  a  former  occaaoo 
•xpressed  his  opinion  against  any  law  of  evidence  for  this  country.  He  had  doubts  whether 
any  legal  law  of  evidence,  as  distinguished  from  moral  and  metaphysical  laws,  were  really 
a  good  thing.  But  at  the  same  time  he  felt  that  things  had  taken  that  coune,  and  the  cir- 
eumstaooes  were  now  such  that  it  was  hopeless  to  avoid  some  law  of  evidence  ;  and  he  hoped 
and  believed  tiiat  a  law  of  evidence,  freed  from  intricacies  and  technicalities,  had  this  very 
great  advantage  to  the  Courts  of  the  country,  that  it  at  least  pnt  them,  in  respect  of  the  law, 
on  an  equal  footing  with  the  Advocates  practising  before  them.  It  enabled  the  Judge  to 
say  to  the  Advocate,  'I  am  as  good  a  man  as  you  ;  if  you  raise  a  question  of  evidence,  there 
is  the  law  by  which  your  question  can  be  decided."  It  would  put  a  stop  to  the  practice, 
hitherto  prevalent,  of  an  Advocate  shaking  in  the  face  of  the  Court  a  mysterious  law  of  evi- 
dence, which  was  not  to  be  found  codified  anywhere  as  substantive  law,  or  otherwise,  in  any 
shape  admitting  of  its  being  easily  referred  to  by  our  Judges  and  judicial  officera  of  all  grades. 
His  Honour  conld  have  wished  that  the  Hon'ble  Member  in  charge  of  the  Bill  had  not  found 
it  necessa^  to  tell  the  Council  that  the  Bill  was  to  a  considerable  extent  based  on 
Toflor  on  Bvidenee  ;  because  His  Honour's  view  was  that  it  was  not  desirable  to  take  any 
dictionary  of  English  law  as  the  basis  of  a  law  of  evidence  in  this  country.  If  he  could  find 
any  ground  for  objecting  to  any  part  of  the  Bill,  it  was  that,  in  some  parts,  it  somewhat 
Smelt  of  the  English  law  of  evidence  ;  but  he  hoped  that  most  of  the  ating  of  Taylor  had 
be«i  taken  out  of  him  by  the  Hon'ble  Member  in  charge  of  the  Bill,  and  by  the  Cbm- 
mittee,  in  the  course  of  their  manipulations  of  the  Bill.  His  Honour  was  also  in  one 
respect  glad  to  observe  that  the  Bill  had  been  reconsidered,  and  that  the  result  of  that 
consideration  was  that  it  had  come  out  of  the  hands  of  the  Select  Committee  very  much 
reduced  in  point  of  the  metaphysics  which  were  somewhat  conspicuous  in  the  first  draft 
That  being  so,  and  tiie  Act  bemg,  as  the  Hon'ble  Member  had  explained,  made  large  and 
wide,  wad  constructed  in  such  a  manner  as,  by  many  mesh^  to  bring  into  its  scope  abnost 
every  possible  fact,  he  might  say  that  he  looked  upon  the  passing  of  this  Bill  as  hopefully 
as  he  would  look  upon  the  passing  of  any  law  of  evidence  ;  that  he  hoped  for  the  best,  and 
should  look  to  the  great  wideness  of  its  provisions  as  a  means  of  enabling  the  Oonits  to 
make  the  best  of  the  law.  For  himseU,  in  that  view,  he  accepted  it  and  thanked  the 
Hon'ble  Member  for  it. 

The  Hon'ble  Mr.  Strachsy  expressed,  in  a  few  words,  his  feeling,  in  which  he  was  sot* 
the  Council  would  sgree,  that  India  owed  to  his  hon'ble  and  learned  friend  a  great  debt  of 
gratitude  for  this  Bifl,  which  was  now  about  to  be  passed.    Mr.  Strachey  was  confident  tiiat 
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his  b<Hi'bIe  and  learned  friend  had  by  this  Bill  conferred  upon  the  oonntry  an  important 
benefit,  of  trhioh  they  would  gee  the  result  hereafter  in  a  really  great  imptoTement  in  the 
administration  of  jnatioe  in  India. 

The  Council  had  to  thank  Mr.  Stephen  for  a  very  great  deal  of  admirable  work ;  and 
Mr.  Straohey  was  sure  that  his  name  would  long  be  remembered  in  India  through  thii  work 
in  particular,  which  was  now  about  to  be  completed. 

The  motion  was  put  and  agreed  to. 


The  Council  adjourned  to  Tueeday,  the  I9th  March  1872. 

H.  S.  CUNNINGHAM, 
Ofig.   Seey.  to  the  Council  of  the  Oovr.-Oenl. 
for  making  Lava  and  RegtUationt. 
Calcutta; 
The  12ft  March  1872. 


ABSTRACT  of  the  Proceedings  of  the  Council  of  the  Oovemor-Oenerci  of  India,  aseembled  for 
the  purpose  of  making  Lava  and  Regulations  under  the  provisions  of  the  Act  of  Parliament, 
24  <i)  25  Vie.,  cap.  67. 

The  Council  met  at  Simla  on  Thursday,  the  16th  August  1872. 

Prkeikt : 

The  Hon'ble  Sir  John  Strachey,  K.O.S.I.,  presiding. 

Bia  BoDonr  the    Ueutenant-QoTemor  of  the  Punjab. 

His  Ezoellency  the  Commander-in  Chief,  o.o.B,,  o.cs.L 

The    Uon'ble    Sir     Kiohard    Temple,    K.o.8  i.  I  The  Hon'ble  Arthur  Hobhouse,  q.c. 
Maj.-QenL    The  Hon'ble  H.  W.  Norman.    CB.  |  The  Hon'ble  £.  C.  Bayley,  O.B.I. 

The  Hon'ble  R.  E.  Egerton. 


EVIDENCE  ACT  AMENDMENT  BILL. 

The  Hon'ble  Mr.  Hobhouse  moved  for  leave  to  introduce  a  Bill  to  amend  the  Indian 
Evidence  Act,  1872.  He  said  that  the  object  of  this  Bill  was  to  amend  some  defects  to  which 
Attention  had  been  called  by  the  Le^slative  Department,  and  which  were  owing  to  a  very 
common  incident  attending  the  passing  of  new  Acts,  namely,  the  total  repeal  of  prior  Acta 
of  which  it  was  intended  to  re-enact  large  portions,  and  the  omission  of  some  of  those  portions 
from  the  new  Act.  He  would  only  mention  in  detail  the  most  important  point.  This  re- 
lated to  the  power  of  administering  an  oath.  Act  I  of  1872  repealed  the  whole  of  Act  XV  of 
1852.  One  of  the  sections  of  the  Act  of  1852  contained  the  authority  on  which  most  of  the 
High  Courts  in  India  and  Commissioners,  Arbitrators,  and  other  persons  acting  in  suite  de- 
pending before  them,  administered  oaths  to  witnesses.  By  an  accident  the  section  had  not 
been  re-enacted.  Mr.  Hobhouse  had  no  such  knowledge  of  the  Indian  Statute-book  as  would 
enable  him  to  say  of  his  own  authority  that  such  a  power  to  administer  oaths  did  not  some- 
wheie  exist.  But  the  Secretary  had  assured  him  that  he  could  not  find  any  such,  so  far  at 
least  as  regarded  Commissioners,  and  Arbitrators,  and  Mr.  Hobhouse  thought  that  the  Coun- 
cil might  rely  on  this  assurance.  If  such  a  power  of  administering  oaths  to  witnesses  was 
suspended  for  a  stogie  day,  it  might  cause  great  disturbance  of  the  course  of  justice.  And 
evem  if  doabt  hung  over  such  a  point,  it  might  be  very  embarrassing. 

The  opportunity  had  been  taken  to  make  eonections  of  few  other  errors,  being  clerical, 
or  ^pocrapliioalt  or  mere  slips  in  dretfting,  but  he  would  not  now  enlarge  upon  them,  as  tiie 
Bill,  he  hoped,  would  be  published  with  a  fidl  statement  of  Objects  and  Reasons,  and  would, 
ha  trusted,  be  referred  to  a  Bdoat  Committee. 

The  Hon'ble  Mr.  Hobhouse  then  applied  to  the  President  to  suspend  the  Rules  for  the 
Obnduot  of  Business. 


Digitized  by 


Google 


858  Appendix  Aa. 

The  President  declared  the  rules  suspended. 

The  Hon'ble  Mr.  Hobhouse  then  introdDoed  tiie  Bill,  and  moved  that  it  be  referred  to 
Select  Committee  with  instructions  to  report  in  a  week. 
The  motion  was  put  and  agreed  to. 


The  following  Select  Committee  was  named  :  On  the  Bill  to  amend  the  Indian  Bvi- 
de»ce  Act,  1872— The  Hon'ble  Sir  John  Strachey,  the  Hon'ble  Messrs.  Bayley  and  Egerton 
and  the  Mover. 

The  Ooancil  then  adjourned  till  the  29th  August  1872. 

WHITLEY  STOKES. 
Simla,  Secretary  to  the  Oovemmetu  of  India. 

The  15th  Angutt  11172. 


ABSTRACT  of  the  Proeeedingg  of  the  Council  of  the  Oovemor-Oeneral  of  India,  assembled  for 
the  purpose  of  making  Laws  artd  Regvlations  under  the  provisions  of  the  Att  of  Parliameat, 
24  c<>  25  Vie.,  cap.  67. 

The  Council  met  at  Simla  on  Thursday,  the  29th  August  1872. 

Present  : 

Bis  Excellency  the  Viceroy  and  OoTernor-OenersI  of  Indin,  O.MAI.,  prtnding. 
His  HoDonr  the  Lieutenant-Oovemor  of  the  Punjsb. 
His  Excellency  the  Commander-in-Chief,  G.C.B.,  0.0.8.1. 
The   Hon'ble  Sir  Richard  Temple,   K.c.S.I.  I  The  Hon'ble   Arthur  Hobhouse,  <).c. 
Maj.-Oenl.   The  Hon.  H.  W.  Norman.  c.B.  |  The  Hon'ble   E.  C.  Bayley.  c.8.1. 

The  Hon'ble  It.  E^    Egerton. 


INDIAN  EVIDENCE  ACT  AMENDMENT  BILL. 

The  Hon'ble  Mr.  Hobhouse  also  presented  the  Report  of  the  Select  Committee  on  the 
Bill  to  amend  the  Indian  Evidence  Act,  1872.  He  said  that  in  considering  the  Bill  tiie  Com- 
mittee had  proceeded  on  the  principle  that  under  the  circumstances  it  was  no  part  of  tiieir 
duty  to  alter  any  part  of  the  Act  on  the  score  of  principle,  but  only  to  effect  such  alterations 
as  they  believed  the  draftsman  would  have  made,  if  his  attention  had  been  called  to  them- 
The  principal  reason  for  passing  the  present  Bill  into  law  before  the  1st  September  was  tiiis: — 

Act  I  of  1872  repealed  tn  toto  a  prior  Act,  XV  of  1852  ;  and  one  of  the  sections  of  that 
Act  was  as  follows  :  — 

"XII — A  Her  Majesty's  Courts  within  the  British  territories  under  the  Govemment  of 
the  East  India  Company,  and  every  Judge  and  Justice  of  such  Courts,  and  eTSty 
officer,  Commissioner,  Arbitrator  or  other  person  now  or  hereafter  havinjif,  by  taw 
or  consent  of  parties,  authority  to  hear,  receive  and  examine  evidence,  with  respect 
to  or  concerning  any  suit,  action,  or  other  proceeding  in  any  of  such  Courts,  is 
hereby  empowered  to  administer  an  oath  to  all  such  witnesses  as  are  legally  call«d 
before  tbem  respectively." 

"  Now,  that  was  a  positive  enactment,  in  the  clearest  possible  terms,  purporting  to 
confer  upon  certain  tribuneds  and  officers  power  to  administer  oaths.  Prima  fade,  if  that 
power  were  removed  from  the  Statute-book,  and  nothing  put  in  its  |daoe,  it  would  cease  to 
exist.  The  question  then  was,  whether  the  power  oouldbe  derived  from  any  oUbet  quarter. 
For  the  purpose  of  determining  this  question,  it  had  been  necessary  to  read  five  Acts  of  Vtt- 
Uament  and  ten  Charters,  and  to  read  some  of  these  documents  very  carefully,  since  they 
were  framed  on  the  most  perplexing  of  all  principles,  the  principles  of  declaring  void  all  pie- 
vious  inconsistent  provisions.  So  that  you  had  to  read  through  the  whole  documeot  to  see 
what  was  and  what  was  not  inconsistent.  The  result  was,  as  well  as  he  (  Mr.  Hobhoose ) 
could  make  out.  that  the  power  of  administering  an  oath  would  remain  witii  the  High  Cbnrts, 
but  would  not  remain  with  the  Commissioners  and  Arbitrators  therein  mentioned.  It  was, 
therefore,  imporant  to  leave  upon  the  Statute-book  as  clear  and  extensive  an  authotitj  ss 
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that  which  was  taken  out  of  it ;  and  the  simplest  way  of  doing  that  in  the  present  emergency 
■was  by  continuing  the  existence  of  that  section.  When  the  time  came  for  dealing  with  that 
matter  finally,  the  proper  place  for  it  would  be  found  in  an  Act  relating  to  the  subject  of  oaths 
and  afiBrmations,  rather  than  in  one  relating  to  the  general  subject  of  evidence. 

Mr.  Hobhouse  thought  it  right  to  mention  to  the  Council  that  he  had  received  a  telegram 
from  Mr.  H.  8.  Cunningham,  desiring  tliat  the  passing  of  the  present  Bill  might  be  postponed, 
nntil  some  further  communication  was  received  from  him.  Mr.  Cunningham  intimated  that 
he  did  not  think  it  necessary  to  continue  the  section  just  discussed,  and  that  there  were  other 
defects  in  the  Bill.  Mr.  Hobhouse  thought  it  right  that  the  Council  should  decide  for  them- 
selves in  this  matter  after  hearing  the  reasons  for  passing  the  present  Bill.  Unquestionably 
the  assistance  of  the  gentleman  who  had  had  a  great  share  in  preparing  the  Act,  would  b« 
most  valuable  in  any  amendment  of  it.  He  probably  understood  the  Act  far  better  than 
any  of  the  Council,  and  was  aware  of  many  things  to  which  attention  had  not  been  called. 
Mr.  Hobhouse  most  sincerely  regretted  that  in  his  judgment,  pressure  of  time  prevented  their 
receiving  Mr.  Cunningham's  assistance.  He  (Mr.  Hobhouse)  had  previously  shewn  the  kind 
of  embarrassment  which  might  arise  from  the  present  condition  of  things.  He  would  now 
try  and  explain  the  degree  of  it.  Previously  to  this  year,  the  incapacity  to  administer  an 
oath  would  have  vitiated  many  leg&l  proceedings.  But  in  the  present  year,  an  Act  (  No 
VI  of  1872)  was  passed,  which  had  two  objects — one  was  to  respect  and  bind  the  conscience 
of  witnesses,  and  the  other,  to  prevent  the  entire  vitiation  of  I^fal  proceedings  by  omissions 
and  irregularities  in  the  administration  of  oaths.  The  first  object  had  nothing  to  do  with 
the  present  question.  An  oath  was  an  oath,  whatever  might  be  the  form  of  it ;  and  the  per- 
son who  administered  it  must  be  duly  qualified  to  do  so.  The  second  object  was  important, 
because  it  diminished  the  mischief  which  might  arise  from  the  incapacity  of  the  .Judge  to 
administer  an  oath.  But  it  did  not  prevent  the  administration  of  an  oath  by  such  incapable 
person  from  being  an  irregularity.  Nor  was  it  easy  to  say  how  a  judge,  upon  being  pressed 
with  such  irregularity,  would  deid  with  the  case.  Certainly,  many  a  Commissioner  and 
Arbitrator  woiild  say,  "  inasmuch  as  no  objection  Is  made  by  the  witness,  and  as  an  oath  is 
the  regular  form  of  proceeding,  and  as  I  have,  by  express  legislation,  been  made  incapable 
to  administer  one.  I  decline  to  go  on  with  the  case."  Besides  this,  the  Act  in  question  did 
not  a£5x  the  penalties  of  perjury  to  the  giving  of  false  testimony  under  such  circumstances. 
On  this  point,  sections  178  and  171  of  the  Penal  Code  shewed  the  importance  attached  to 
the  legal  administration  of  an  oath  by  duly  authorized  persons. 

For  the  foregoing  reasons,  Mr.  Hobhouse  could  not  help  thinking  that  we  should  be  run- 
ning some  appreciable  risk  of  disturbance  of  judicial  proceedings  if  we  did  not  pass  this  Bill 
into  law  by  the  1st  September,  on  which  day  Act  I  of  1872  was  to  come  into  force,  whereas 
no  possible  injury  would  be  done  by  continuing  the  section  in  question  the  only  suggestion 
against  it  being  that  it  was  useless. 

With  regard  to  the  other  amendments,  he  would  not  remark  upon  them  in  detail.  They 
would  all  speak  for  themselves,  and  were  intended  to  cover  obvious  defects  and  slips  either 
of  writing,  or  of  printing,  or  of  drafting.  We  had  now  received  several  criticisms  on  Act  I 
of  1872,  and  there  was  little  doubt  that,  after  it  had  been  tested  in  actual  practice,  it  would 
like  most  laws  of  great  magnitude  and  difficulty,  and  especially  those  passed  on  subjects  new 
to  legislation,  require  amendment  in  several  particulars.  Probably,  in  the  course  of  a  couple 
of  years,  it  would  be  necessary  to  pass  another  amending  Act,  and  the  suggestions  of  Mr. 
Cunningham  would  be  most  valuable  for  that  purpose.  Mr.  Hobpouse,  therefore,  thought 
proper  that  the  better  plan  would  be,  not  to  have  any  further  delay  at  present,  but  to  keep 
a  careful  record  of  all  suggestions  sent  jn  and  to  use  them  when  the  time  was  ripe. 

He  also  applied  to  His  Excellency  the  President  to  suspend  the  Rules  for  the  Conduct 
of  Business. 

The  President  said  that,  in  his  opinion.  Mr.  Hobhouse  had  shewn  sufficient  cause  for 
suspending  the  Rules  in  the  present  case.  His  Excellency  accordingly  declared  the  Rules 
suspended. 

The  Hon'ble  Mr.  Hobhouse  then  moved  that  the  report  be  taken  into  consideration. 

The  motion  was  put  and  agreed  to. 

The  Hon'ble  Mr.  Hobhouse  then  moved  that  the  Bill  be  passed. 

The   motion   was  put  and  agreed   to. 


The  Council  then  adjourned  till  the  5th  September  1872. 

WHITLEY  STOKES, 
Simla,  Secretary  to  the  Oorernment  of  India. 

Tlut9lh  Avijvtt  mt. 
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8TAMPS.(1) 

OlTll  Oonrta  Cektain  dooainenta  axe  required  to  be  stamped :  (2)  and  rules  exist  as  to  the  admissiak 
in  evidence  of  such  in  both  the  Civil  and  Criminal  Ck>urt8.  No  in8<Tnment<3)  chargeable  with 
duty  tiuitt  be  admitted  tit  evidenee  for  any  purpose  by  any  person  having  by  law  or  consent 
of  parties,  authority  to  receive  evidence,  or  shall  be  aeted  upoti,  roistered  or  authenticated 
by  any  such  person  or  by  any  public  ofiScer,  unless  such  insbumrait  is  duly  stamped : 
Provided  that 

(1)  Any  such  instrument,  not  being  an  instrument  chargeable  with  a  duty  of  me  anna 
only,  or  a  bill  of  exchange  or  promissory  note(4)  shall  subject  to  all  just  exceptions,  be  ad- 
mitted in  evidence  on  payment  of  the  duty  with  which  the  same  is  chargeable,  or  (in  the 
case  of  an  instrument  insufficiently  stamped)  of  the  amount  required  to  make  up  such  duty, 
together  with  a  penalty  of  five  rupees,  or,  when  ten  times  the  amount  of  the  proper  duty  or 
de&cient  portion  thereof  exceeds  five  rupees,  of  a  sum  equal  to  ten  times  such  duty  or  por- 
tion ; 

(2)  Where  any  person  from  whom  a  stamped  receipt  could  have  been  demanded,  has 
given  an  unstamped  receipt  and  such  receipt  if  stamped,  would  be  admissible  in  evidence 
against  him,  then  such  receipt  shall  be  admitted  in  evidence  against  him  on  payment  of 
a  penalty  of  one  rupee  by  the  person  tendering  it ; 

(3)  Where  a  contract  or  agreement  of  any  kind  is  effected  by  convspondeooe  consist- 
ing of  two  or  more  letters,  and  any  one  of  the  letters  bears  the  proper  stamp,  the  contract 
or  agreement  shall  be  deemed  to  be  duly  stamped  ; 

(4)  Nothing  herein  contained  shall  prevent  the  admission  of  any  instrament  in  evidence 
in  any  proceeding  in  a  Criminal  Court  other  than  a  proceeding  under  Cbapter  XII,  <a 
Chapter  XXXVI  of  the  Code  of  Criminal  Procedure,  1898 ; 

(5)  Nothing  herein  contained  shall  prevent  the  admission  of  any  instrument  in  any 
Court  when  such  instrument  has  been  executed  by,  or  on  behalf  of  Government  or  where 
it  bears  the  certificate  of  the  Collector  as  provided  by  section  38  or  any  other  fnoviaioa  of 
this  Act  ;(6) 

When  an  instrument  has  been  admitted  in  evidence,  such  admission  shall  not,  except 
as  provided  in  section  61,  be  called  in  question  at  any  stage  of  the  same  suit  or  proceeding, 
on  the  ground  that  the  instrument  has  not  been  duly  Btamped.(6)  So  where  a  document 
has  been  admitted  in  evidence  though  contrary  to  law,  by  a  lower  Court,  no  objection  can 
be  taken  to  the  decree  in  appeal  upon  that  account.(7)  In  this  respect  there  is  no  difference 
between  the  cases  where  a  document  has  been  stamped,  but  has  not  been  duly  stamped. 
Or  those  in  which  it  has  not  been  stamped  at  all,  or  between  cases  in  which  the  docnment  is 


Criminal 
Oonrta. 


Instrament 
admitted. 


AppMa. 


(1 )  This  appendix  don  not  purport  to  be  a 
complete  rvsum^  either  of  the  Stamp  Act  or  the 
cases  decided  thereunder,  bnt  deals  only  with 
those  provisions  of  and  cases  decided  under  the 
A  ct  which  have  an  immediate  bearing  on  the  law 
of  evidence. 

(2)  See  Act  II  of  1899 ;  and  the  previous  Act 
I  of  1879  (General  Stamp  Act). 

(3)  As  to  the  meaning  of  this  term,  see  Johar- 
mal  V.  Tejram  Jagrup,  17  B.,  235,240,  266  (1892) ; 
s.  2  (U),  Act  II,  1899. 

(4)  But  as  to  promissory  notes  executed  out 
of  British  India,  see  Mahomed  Soicthan  v.  Btuain 
SoKthan,  22  M.,  337  (1899). 

(5)  Act  II  of  1899,  s.  36. 

(6)  /*.,  s.  36. 


(7)  Ramammi  ChtM  r.  Bamtuami  Ckeai,  5  H., 
220  (1882);  DtntdutHd  v.  Bindtand  Kaman), 
13  B.,  449  (1889) ;  Jokarmal  v.  Ttjmin  Jagnp, 
17  B.,  236,^8,  240(1892) ;  SkvUapa  v.  iron,  IS 
B.,737  (1898) ;  see  also  following  oases  to  the  aaoie 
effect  ander  the  former  acta  :  Kkoob  Lai  r.  Jun- 
gle Singh,  3  C,  7^7  (1878) ;  Lalfi  Singh  v.  Sfai 
Ahram  Bar,  3  B.  L.  B.,  236  A.  C.  J.  (1809) ;  Afnl 
tm-ntsm  v.  Ttj  Ban,  1  A.,  726  (1886),  and  Editor's 
Note  on  that  page  where  the  oas(«  are  ooUeoled 
Oirdhar  Sagjithtt  v.  Oanfot  Monba,  II  Bom. 
H.  C.  R.,  129,  131  (1874);  Mark  Siddti  v. 
MuUmamen  ChtUg,  3  B.  U  B.,  126,  A.  C.  J.  (ISWK 
But  see  Tttai  Mom  v.  Qagia  Ovra,  3  B.LJt. 
App.,  30  (1869) ;  and  Field,  Kv..  673,  674. 
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one  which  U,  or  is  not,  admissible  on  payment  of  a  penalty.  So  where  a  letter  of  allot- 
ment which  required  a  one-anna  stamp  but  which  was  not  stamped  was  admitted  in  evi- 
dence, it  was  held  that  no  objection  to  the  admissibility  of  the  document  could  be  taken 
in  appeal.(I)  Moreover,  the  objection  is  one  which  does  not  affect  the  merits  of  the  decision. 
The  effect  of  these  rulings  is  (a)  the  improper  rejection  of  a  document  is  a  good  ground  {for 
appeal,  if  the  duty  and  penalty  have  been  tendered  :(2)  (6)  the  improper  admission  of  a 
document  cannot  be  called  in  question  in  appeal  ;(c)  the  improper  levy  of  a  penalty  or 
stamp-duty  cannot  be  remedied  in  appeal ;  the  only  remedy  lies  under  section  39  or  46. 
Any  omission  in  levying  duty  or  penalty  in  case  (6)  may  be  notified  imder  section  61.  (3) 

The  Stamp  Act  is  a  taxing  Act,  and  all  taxing  Acts  mast  be  construed  strictly  ;(4)    and  Oensral. 
»n  authority  on  the  Stamp  law  is  not    an  authority  on  the  Registration  law.(5)    The 
present  Stamp  Act  in  India  ought  to  be  construed  according   to  the  same   principles  of 
construction  as  the  Stamp  Act  in  England  and  the  earlier  Stamp  Acts  in  this  country.(6) 

It  was  held  under  the  Stamp  Act  of  1869  that  when  a  document  which  under  the  stamp 
laws  requires  to  be  stamped  is  tendered  in  evidence,  the  only  question  for  the  Court  is  whe- 
ther it  bears  a  proper  stamp  at  the  time  when  it  is  tendered.  The  Court  is  not  bound,  nor 
is  it  at  liberty  to  allow  the  parties  to  go  into  evidence  to  show  at  what  time  the  document  ' 

was  stamped.  For  if  that  were  permitted,  as  much  time  and  cost  might  be  expended  in 
trying  that  question,  as  in  trying  the  whole  case  upon  its  merits.(7)  But  in  the  undermen- 
tioned ea8e,(8)  during  the  examination  of  the  plaintiff,  a  book  was  produced  containing 
a  receipt  with  a  one-anna  receipt  stamp  attached.  Plaintiff's  counsel  having  proved  the 
receipt  tendered  it  in  evidence.  Counsel  for  the  defendant  desired  to  cross-examine  the 
plaintiff  as  to  the  date  when  the  stamp  was  affixed.  The  earUer  cases  were  cited,  and  it 
was  objected  that  upon  these  cases  such  questions  were  irrelevant,  but  it  was  held  that  the 
cases  cited  were  decisions  under  the  Stamp  Act  of  1869  ;  that  the  wording  of  the  present 
Act  was  different ;  that  it  was  the  duty  of  the  Court  to  ascertain  whether  or  not  the  instru- 
ment was  stamped  before  or  at  the  time  of  execution  and  that  the  questions  were  allow- 
able. The  witness  was  then  examined  on  the  subject ;  and,  on  the  evidence  the  Court,  find- 
ing that  the  document  had  not  been  stamped  at  or  before  the  time  of  execution,  refused  to 
admit  it  in  evidenoe.(9) 

The  term  "  stamped  "  in  s.  17  of  the  stamp  Act  (11  of  1899)  means  stamped  not  only 
with  a  stamp  of  the  amount  required  by  law  but  also  in  the  manner  prescribed  by  law.  The 
expression  "  duly  stamped  "  in  s.  35  of  the  same  Act  refers  to  the  time  when  the  docu- 
ment is  tendered  in  evidence.    In  determining  whether  a  document  is  sufficiently  stamped 


(1)  Uohun  Latt  v.  Cotkm  MiUt  Company, 
4C.  W.  N.  369  (1899)  following  Burjo  Narain  v. 
Protab  Narain,  26  C,  955, 959  (1899).  The  decision 
appealed  from  in  so  far  as  it  held  that  the  letter 
of  allotmeat  was  admissible  to  establish  notice 
of  the  allotment,  notwithstanding  the  wordi  of 
the  Act  "No  instrument.' shall  be  ad- 
mitted in  evidence  for  any  purpote  "  is,  it  is  res- 
pectfully submitted,  erroneous.  The  decision 
in  In  re  WhiUtey  Partners,  49  L.  J.  Ch.,  178  (1879) 
under  the  English  statute  was,  if  applicable,  at 
all  obliler. 

(2)  See  Civ.  Pr  Code,  s.  578,  and  cases  cited 
in  last  note  ;  as  to  the  Appellate  Court's  author- 
ity to  direct  the  reception  of  an  unstamped  docu- 
ment, see  Champabaty  v.  Bibi  Jibnv,  2  C.,  213 
(1878). 

(3)Donongh's  Indian  Stamp  Law,  2nd  Ed., 
117  (1899). 

(4)  Syed  Sufdar  v.  Anutd  AH,  7  C,  706 
(1881) :  "The  Stamp  Act  being  a  Bsca!  enact- 
ment, the  intention  to  tax  a  particular  instrument 
most  appear  in  terms  clear  and  positive,  and 
in  case  of  doubt  the  construction  must  bo  in 
favour  of  the  subject :  Rainier  v.  Oould,  13  M.,  263 
{ISS9) ;  Oirdhar  Nagjithet  V.  Qanpat  Moroba,ll 
Bom.  H.  C.  R.,  129, 136  (1874) ;  Bithambar  yalh 
V.  NandKiehore,  16  A.,  56,  68  (1892). 

(6)  Syed  Sufdar  v.  Amzad  Ali,  supra. 


(6)  Bamen  Chelty  v.  Makvmed  Qhouae,  16  C, 
432,  435  (1889). 

(7)  Kali  Churn  v.  AToIw  KriMo,  9  C.  L.1R.,  272, 
275  (I88I);  ref.  MotiUl  v.  Jugmohundae,  6  Bom. 
L.  R.,  701  (1904).  JVoor  Bibee  v.  Shaikh  Rum- 
son,  24  W.  R.,  198  (1876);  Bhauram  Madan  v. 
Ramnarayan  Qopal,  12  Bom.  H.  C.  R.,  208  (1875). 
As  to  stamping  at  time  of  execution,  see  Suraf 
MuU  V.  Hudmn,  24  M.,  261  (1900). 

(8)  Jethibai  v.  Ramchandra  Narollam,  13  B., 
484  (1889). 

(9)  lb,,  but  see  Ranien  ChtUy  v.  Mahomed 
QhMte,  16  C,  432  (1889),  pott,  as  to  the  exclusion 
of  evidence  of  collateral  circumstances.  The  words 
on  the  present  Act  and  in  Act  I  of  1879  "  unless 
such  instrument  is  duly  stamped  "  were  substi- 
tuted for  *  *  unless  such  instrument  beam  a  stamp ' 
in  Act  XVIir  of  1869,  under  which  it  was  held 
that  it  wa.1  no  business  of  the  Court  to  enquire  at 
what  time  the  stamp  was  affixed,  provided  the 
stamp  was  affixed,  provide  the  instrument  6ore 
the  proper  stamp.  But  now  the  words  "duly 
stamped"  [s.  2  (11)]  wou'd  not  only  mean 
bearing  a  stamp  of  not  less  than  the  proper  value 
but  also  stamped  at  the  light  time  (ss.  17,  18,  19), 
in  the  proper  manner  (ss.  13,  14)  with  the  re- 
quisite description  of  stamp  (ss.  10, 11)  in  aooor- 
dance  with  the  Stamp  Rules  and  duly  cancelled 
(  ss.  12, 13  ).     Donough,  op.  eit.  209. 
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for  the  purpose  of  det-'iding  upon  its  sdmiasibility  in  evidence,  the  docoment  itself  as  it  stand* 
and  not  any  collateral  circumstances  which  may  be  shown  in  evidence,  must  be  looked  at. 
So  where  a  cheque  bearing  a  stamp  of  one-anna  was  dated  the  25th  September,  and  the 
evidence  showed  it  to  have  been  actually  drawn  on  the  8th  September  and  therefore  to 
have  been  post-dated,  and  it  was  contended  that  the  cheque  was  really  a  bill  of  exchange, 
payable  17  days  after  date,  and  therefore  inadmissible  in  evidence  as  being  insufficiently 
stamped  ;  it  was  held  in  a  suit  to  recover  the  amount  of  the  cheque,  on  its  being  dishononied. 
that  it  was  admissible  in  evidenoe.(l)  If  at  the  time  of  delivery,  which  completes  its  legal 
character  a  document  was  stamped,  and  if  the  cancellation  take  place  at  that  time  as  part 
of  the  same  transaction  it  is  sufficient.  A  deed  is  duly  stamped  if  the  stamp  is  affixed 
and  cancelled  at  the  time  of  execution,  or  if  having  been  at  any  time  previously  affixed,  it 
is  cancelled  at  the  time  of  execution.  When  applied  to  a  document  the  term  *  exeeotioo 
means  the  last  act  or  series  of  acts  which  completes  it.  It  might  be  defined  as  formal 
completion.  The  contract  on  a  negotiable  instrument  until  delivery  is  incomplete  aad 
revocable.  Until  delivery  a  hundi  is  not  clothed  with  the  essential  characteristics  of  a 
negotiable  in8trumeot.(2)  So  where  a  Aumfi  was  written  by  the  defendant  and  stamped  by 
him  with  a  one-anna  stamp  which  was  left  uncancelled,  and  the  hundi  was  subsequently 
taken  by  him  to  the  plaintiff' s  son  who  received  it  &-om  him,  and  at  the  time  of  receiving  it 
cancelled  the  stamp  by  writing  the  date  across  it ;  it  was  held  that  the  hundi  was  duiy 
stamped  and  was  admissible  in  evidence.(3) 

Secondary  evidence  is  inadmissible  when  the  original  document  cannot  be  received  in 
evidence  because  it  is  not  duly  stamped.(4)  The  Stamp  Act  declares  not  only  that  a  docu- 
ment not  duly  stamped  shall  not  be  admitted  in  evidence  bat  also  that  it  shall  not  be  aetti 
upon.  Therefore  an  admission  of  the  omttenta  of  saoh  a  document  rendering  it  unnecessry 
for  the  party  to  put  in  evidence  does  not  avail  the  party,  the  document  being  itself  inad- 
missible in  evidence  from  want  of  a  stamp.  A  document  is  "  acted  upon  ' '  (within  tli« 
meaning  of  the  Stamp  Act)  where  a  decree  is  passed  on  it,  whether  proved  or  admitted,  and 
owing  to  the  language  of  the  Act  the  Court  cannot  give  effect  to  it  in  either  caae.(5)  It 
has  been  held  that  though  an  unstamped  acknowledgment  cannot  be  "  acted  upon  "  as 
an  acknowledgment  of  a  particular  sum  being  due,  still  it  may  be  used  for  the  caUateni 
purpose  of  showing  an  acknowledgment  of  an  existing  liability.(6)  But  in  a  subsequeot 
case  it  was  pointed  out  that  the  words  ' '  for  any  purpose  ' '  exclude  even  a  ooUaterd  par- 
pose,  and  that  an  acknowledgment  of  a  debt  coming  under  Article  1,  Schedule  i  of  &e 
Stamp  Act  cannot,  if  unstam}^.  be  given  in  evidence  for  any  purpose  including  the  par- 
pose  of  saving  limitation. (7)  The  mere  fact  of  a  document  being  an  acknowledgment  of  a 
debt  within  t£e  meaning  of  section  19  of  the  limitation  Act  would  not  make  it  Uable  to  a 
stamp-duty  under  Schedule  i.  Article  1.  There  are  other  conditions  required  to  be  falfiSed, 
one  of  which  being  Uiat  it  should  be  intended  to  supply  evidence  of  a  debt.(8)  Thoneh 
secondary  evidence  may  be  inadmissible,  yet  where  the  cause  of  action  exists  indepmdenuy 
of  the  unstamped  dooument.  independent  evidence  of  the  original  consideration  may  be 
given.(9)  When  a  cause  of  action  for  money  is  once  complete  in  itself,  whether  for  goods 
sold,  or  for  money  lent,  or  for  any  other  claim  and  the  debtor  then  gives  a  bill  or  note  to 
the  creditor  for  payment  of  the  money  at  a  future  time,  the  creditor,  if  the  biU  or  note  is  not 
paid  at  maturity,  may  always,  as  a  rale,  sue  for  the  original  consideration,  provided  that 

(1)  Ramen  Chetty  v.  Mahomed  Ohoutt,  16  C,  (1893);  Ankur  Ckumder  v.  Uadlmb  Chimier.  il 
432  (1889) ;  [referring  to  Bull  v.  O'Sulimn,  L.  R.,  W.  R.,  1  (1873) ;  ZJomodor  JoggamUk  v.  Atmaram 
6  Q.  B.,  209  ;  Cot/jf  v.   Fry,  L.   R.,  2  Ex.,  266;        Babaji,   12  B.,  443  (1888). 

Chandra  Kant  v.  Karlik  Chander.  6  B.  L.   R.,  (6)  FaUehand  Harchand  v.  Kim»,  18  B.,  614 

103  1 ;   Suri)   Mutt  v.  Budmn,  24  M.,  269,   261  (1893) ;  Bithambar  Nalk  r.  A'and  Kishort,  15  A, 

(1900);    Sakharam  Shankar    v.    Ram   Chandra,  M  (lS9i) -.aee  Bi»ja  Ram  v.  Kajmokun  Boy,9C-, 

27  B.,  279   (1902);  Molilal  v.  Jagmohundat,  6  282  (1881);  Kanhaya  Lai  v.  Slomtt,  3  A.,  SSI 

Bom.  L.    R.,  699,  701,  (19(M).  (1881) ;  .\ct  I  ot  1879,  Art.  1,  Scbed.,  1,  ».  IL 

(2)  Bhavxinji  Harbham  v.  Devli  Punja,  19  B.,  (7)  Uulji  Lata  v.  Lingu  Mataii,  21  B.,  201 
li;}5  (1894),  as  to  the  meaning  of   "fltamped  at  (1896) 

the  time  of  execution,  "  «ee  Surij  MuU  v.  Hud-  (8)  Ambica    Dai  v.   Nitganu»d    Singk,  30  C, 

.on,  24  .M.,  269  (1900).  687  (1903). 

(3)  Jb.  (9)  Sheith  Akbar  v.   SheiUt  Khan,  7  C,  26< 

(4)  Kojntan  v.  Shamu,  7  M.,  440  (1884);  Pn>-  (1881);  (followed  in  Partolam  Sarniu  v.  TaUf 
sunno  Xath  v.  Tirpoora  Soonduree,  24  W.  R.,  88  Sinjh,  26  A.,  178  (1903)  dissenting  from  Promulha 
(1876) ;  Ankur  Chunder  v.  Madhub  Chunder,  21  Naih  v.  Dtrnrta  Satk,  23  C,  861  (1896)  ];  Bad- 
W.  R.,  1  (1873) ;  Damodar  Jagtanath  v.  Atmaram  hahant  8aha  v.  Abhoyckum  MiUer,  8  C,  721  (1882): 
Babaji,  12  B.,  443  (1888);  Sennandan  \.  PoUi  iiediK  v.  FefayiuiiMtam,  10  H.,  M  (1886) ; 
KoUakiran,  2  H.,  208  (1880);  Polhi  Beddi  v.  Kri^muami PiOai  v.  RanfatatiuChetti,!  U.,lli 
Vtlayudasivan,  10  M.,  94  (1886);  Sheikh  AOnr  (1883);  Damodar  Jajganatk  t.  Atmaram  Babaji, 
V.  Sheikh  Khan,  7  C,  266,  269  (1881).  12  B.,  443,  446  (1888) ;  Chenbamra  v.  Latikwmn, 

{6)  Chenbaeapa     r.     Lakehman,     18    B.,     36i>        18  B.,  368^  .¥73  (18113). 
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be  haa  not  endorsed  or  lost  or  parted  with  the  bill  or  note,  under  snoh  circumstanoes  as  to 
make  the  debtor  liable  upon  it  to  some  third  person.  In  soch  cases  the  bill  or  note  is  said 
to  be  taken  by  the  creditor  on  account  of  the  debt,  and  if  it  is  not  paid  at  maturity,  the  creditor 
may  disregard  the  bill  or  note  and  sue  for  the  original  con8ideration.(  1 )  But  when  the  ori- 
ginal caase  of  action  is  the  bill  or  note  itself,  and  does  not  exist  independently  of  it,  as  for 
ustance  when,  in  consideration  of  A  depositing  money  with  B,  B  contracts  by  a  pro- 
missory note  to  repay  it  with  interest  at  six  months'  date,  here  there  is  no  cause  of  action  for 
money  lent,  or  otherwise  than  upon  the  note  ilself,  because  the  deposit  is  made  upon  the 
terms  contained  in  the  note,  and  no  other.  In  such  a  case  the  note  is  the  only  contract 
between  the  parties,  and  if  for  want  of  a  proper  stamp  or  some  other  reason  the  note  is  not 
admissible  in  evidence  the  creditor  must  lose  his  money.(2)  There  is  no  doubt  as  to  the 
prinoiple  of  these  authorities.  The  difficulty  often  is  to  ascertain  as  a  matter  of  fact,  to 
which  class  any  particular  case  belongs.  "(3)  Secondary  evidence  tendered  to  prove  the 
contents  of  an  instruments  which  is  retained  by  the  opposite  party  after  notice  to  produce 
it,  can  only  be  admitted  in  the  absence  of  evidence  to  show  that  it  was  unstamped  when 
last  seen.(4)  Payment  of  penalty  will  not  render  oral  evidence  of  a  lost  or  destroyed  un- 
stamped document  admissible,  for  payment  of  penalty  is  leviable  only  on  an  unstamped  or 
insufficiently  stamped  document  actually  produced  in  Court  under  the  Stamp  law,  and  it 
does  not  provide  for  the  levying  of  any  such  on  lost  documents.(6) 


(1)  "  See  Jama  v.  WiUiavu,  13  M.  4  W.,  828, 
and  other  cases  mentiooed  in  Addison  on  Coatracts, 
3td  Ed.,  p.  1204 ;  the  cases  of  Clog  v.  Croae,  8 
Exch.,296 ;  Wain  v.  BaUey,  10  A.  *  E.,  616,  were 
at  thh  natnre ;"  per  Oarth,  C.  J.,  Sheikh  AlAar 
T.  Sheikh  Khan,  7  C,  260,  iOO,  pott ;  other  caws 
are  Krithntuami  PiUai  v.  Rangammi  Chttti,  7  M., 
112,  114  (1883)  i  Ballbhadur  Protad  v.  Maharajah 
of  Bettia,  9  A.,  361  (1887) ;  flw»  Ul  v.  DatatUn, 
4  A.,  136  (1881) ;  and  see  Benarei  Dot  v.  Bhikhari 
Dot,  3  A.,  717  (1881).  When  there  is  an  indepen- 
dent admission  of  a  loan  the  holder  of  a  hundi, 
bill,  or  note,  which  is  defective  and  inadmissible 
in  evidence  for  want  of  »  stamp,  may  still  sue 
upon  the  consideration  the  person  to  whom  he 
gave  it,  though  he  cannot  use  the  bill  in 
aopport  of  his  suit,  KrMnaji  v.  Bajmal,  24  B., 
300  (1899). 

(2)  "Of  this  nature  where  the  cases :  .4iutiir 
Chunder  v.  Madhub  Chunder,  21  W.  R.,  I  ;  Pro- 
««niw  Xath  V.  Tripoora  Sonduru,  24  W.  R.,  88- 
The  case  decided  by  Kebnedy,  J.  [Qolap  Chand 
T.  Thahmni  Mohokoom,  3  C,  314  (1878) ;  2  C-  L. 
B.,  412.]  apparently  belongs  to  the  former  class ; 
and  in  i'arr  v.  Price,  1  East,  66,  all  that  Lord 
Kenyon  ruled  was,  that  if,  on  the  new  trial,  the 
plaintifi  could  prove  his  claim  under  the  common 
oooDts  that  is  to  say,  independently  of  the  note. 


he  mi^t  recover.  "  Per  Oarth,  C.  J.,  in  Sheikh 
AOar  T.  SheilA  Khan,  supra  at  p.  260.  And  sec 
Sirdar  Kuar  v.  ChaindrawaU,  4  A.,  330  (1882); 
Valiappa     Baonthan     t.    Mahommed     Khaeim 

6  M.,  166  (1881).  The  facts  are  very  shortly 
stated  in  the  report  of  Oolap  Chand  v.  Thakurani 
Mohokoom  supra  ;  but  it  seems  difficolt  to  dis- 
tinguish it  from  later  rulings  to  an  apparently 
contrary  effect ;  and  see  Mothoora  Mohun  v. 
Peary  Mohan,  2  C.  L.  R.,  409  (1878) ;  4  C.  269. 

(3)  Sheikh  Attar  V.  Sheikh  Khan,  TC.,25«,  269 
260  (1881) ;  8  C.  L.  R.,  633  ;  one  test  is  on  whom 
does  the  omts  lie  ;  ib.,  260 ;  and  see  Badhakant 
Shaha  v  ^6*oyc*tin»  Jfi«er,  8  C,  721,  723,  724 
(1882);  Polhi  Beddi  v.  Velayudaeivan,  10  H.,  94 
(1886) ;   Kriehmuami  PiOai  v.  Bangatami  Chetti, 

7  M.,  112,  114  (1883)  Damodar  Jananath  v.  At- 
manm  Babaji,  12  B.,  443,  446  (1888) ;  CheiAuapa 
V.  lakehman,  18  B.,  369,  372  (1893). 

(4)  Sennandan  v.  KolUikiran,  2  M.,  208  (1880) ; 
Kopaean  v.  Shamu,  7  M.,  440  (1884). 

(6)  Baja  oj  Bobbin  v.  Muganti  China,  23  M., 
49  (1899);  s.  c,  4  C.  W.  N.,  117;  Kopaean  v. 
Shamu,  7  M.  440  (1884) ;  Bani/a  Bau  v.  Bhava- 
yammi,  17  M.,  437  (1894):  «ee  under  the  old  Act, 
Haran  Ckunder  v.  Buteiek  Chunder,  20  \V.  R.  63 
(1873). 
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C. 

RBaiSTRATIONd). 

Thb  Indian  Registration  Act  (HI  of  1877)  declares  the  r^istration  of  certain  doeo- 
menta  to  be  compulsory  snob  as  instrument8(2)of  gift  of  immovaDle  property;  certain  other 
non-testamentary  instruments  dealing  with  immovable  property ;  leases  of  immovabb 
property  from  year  to  year,  or  for  any  term  exceeding  one  year,  or  reserving  a  yearly  rent; 
and  authorities  to  adopt  a  son  not  conferred  by  wiU.(3)  It  further  declares  that  no  docQ> 
ment  which  is  required  to  be  registered  ahaU  affect  any  immovable  property  comprised  lA«ms 
or  confer  any  power  to  adopt,  or  be,  received  as  evidence  of  any  transadion  affecting  nuk  pro- 
perty{i)  or  conferring  such  power  unless  it  has  been  registered  in  acccsdanoe  with  the  ptmi- 
sions  of  this  Act.  (6;  The  words  "  or  be  received  as  evidence  of  any  transaction  affecting 
such  property  "  mean  "  or  be  received  as  evidence  of  any  transaction  so  far  as  U  affects 
such  property."(0)  An  unregistered  document  the  registration  of  which  is  compulsory, 
is  admissible  in  evidence  for  a  eoUatrral  purpose.  So  an  unregistered  bond,  containing  a 
personal  undertaking  to  repay  money  borrowed,  and  also  a  hypothecation  of  land  above 
RS'  100  in  value  as  security  may  be  used  in  evidence  to  enforce  the  personal  oblisation.(7) 
And  an  anregistered  document,  the  registration  of  which  is  compulsory,  may  be  admis- 
sible in  evidence  for  a  collateral  purpose,  e.g.,  to  prove  admission  of  liability  on  part  of  the 
executant  suflBcient  to  prevent  a  claim  from  being  barred  by  the  Limitation  Aot.(8)  The 
effect  of  the  abovementioned  words  therefore  is  that  documents,  the  registration  of  which 
is  compulsory  although  inadmissible,  unless  registered,  as  evidence  of  any  transactioB 
affecting  immovable  property  or  conferring  a  power  to  adopt  will  yet  be  admisaible  far 
other  purpo8e8.(9)  By  tne  terms  of  section  3,  Act  III  of  1886,  sections  54  (paragrai^  S 
andS),  69,  107  and  123  of  the  Transfer  of  property  Act  (IV  of  1882)  are  to  be  read  aa  sup- 
plemental to  the  Indian  Registration  Act.  The  Transfer  of  Property  Act  requires  the  regis- 
Nation  of  certain  sales  ;(10)  mortgages  ;(11)  leases  ;(12)  and  gifts.(13)  Further,  atradosfer 
of  property  in  completion  of  an  exchange  can  be  made  only  in  manner  provided  for  th» 
transfer  of  such  property  by  8ale.(  14)  The  effect  of  the  combined  Acts  is  that  the  registra- 
tion of  deeds  of  sale  or  of  mortgage  of  immovable  property  of  the  value  of  Rs.  100  and  up- 
wards, of  leases  year  by  year  or  for  a  term  exceeding  a  year  and  of  deeds  of  gift  of  im- 
movable property  of  any  value,  is  compulsory.  Deeds  of  sale  or  mortgage  of  immovable 
property  of  less  than  Rs.  100  in  value,  and  deeds  of  gift  of  immovable  property,  must  abo 
be  registered,  unless  there  is  delivery  of  possession,  when  the  transfer  is  effected  without 
a  dewL     In  the  case  of  a  simple  mortgage,  there  can  be  no  delivery  of  possession  ;   so  aD 

(1)  Thia  Appendix  does  not    purport  to  be  a       15  H.,  336,  340  (1892). 

complete  reaum^  either  of  the  Registration  Act  or  (7)  Vl/atunnitsa    Sliaifan   v.    Uoiaiu    Kjkam, 

of  the  cases  decided  thereunder   but  deals   only  supra ;  see  cases  there  coUecttd  and  in  Field,  Et„ 

with  those  provisions  of,  and  cases  decided  under  461 — tS3  ;  see  last  nole  and  Oomaji  r.   Subtma. 

the  Act  which  have  an  immediate  bearing  in  the  yappa,  15  H.,  263  (1891);  Madra*  Depomt  Society 

law  of  evidence.  v.    Cannamalai   Ammal,  \%  H.,  29    (1894).    So 

(2)  As  to  the  meaning  of  the  term  "  instru-  also  though  an  agreement  may  not  be  admMible 
ment."  see  Somu  Ovrukkal  v.  Rangamtnal,  7  in  evidence  as  creating  an  interest  in  land,  still 
Mad.  H.  ('.  R.,  13  (1871).  it  may  be  nsed  for  the  purpose  of  obtaining  speci- 

(3)  .^ct  III  of  1877,  s.  17;  the  registration  of  fie  performance;  Ad»>tkatomv.  TMedJuin,  12  U., 
certain  other  documents  is  optional ;  »6.,  s.    18.  606     (1888);    Nagapfa    v.     Dent,     14    IL,    66 

(4)  It  may.  bonever,  be  used  in  evidence  in  sup.  (1890).  See  Antaji  y.  Dattttji,  19  B.,  M  (18110). 
port  of  a  claim  for  moroijc  propcrt.v  ;  TAnnrfn-  {i)  MagniraTsx.Gurmtikk  Ray,Z6C.ZH(\fm). 
van  v.  Talliama,  IS  M.,  .;36  (1892) ;  but  sec  also  (9)  Field,  Ev.,  4f  1,  452.  Thalmrt  Tatttmfji 
Lakshmamma  v.  Kameim-ara,  12  M.,  281  (18S9).  v.  BamaHji  Dalai,  27  B.,  616  (1903). 

(6)  Act  III  of  1877,  s.  49.  (10)  Act  IV  of  1882,  8.  64,  H  2.  3. 

(6)   Ul/atunnista  Elkaijan    v.  Hotain    Khan,  9  (11)  lb.,  s.  89. 

C,  620,  626,  F.  B.,  (1882) ;  12  ('.  L.  R..  209  ;  and  (12)  lb   ».  107. 

see  Bengal   Banking   Corporation   v.    Macktrtich,  (13)  Ib„  s.  123. 

10  r.,  MIS,  322  (1883) ;  Thandavan  v.  ValHamma,  (14)  /».,  s.  118. 
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snch  deeds  mast  be  registered.(l)  It  has  been  held  that  it  was  not  necessary  that  a  deed 
of  compromise  of  a  suit  should  be  registered  In  order  to  make  it  admissible  in  eTidence.(2) 
Docnments  which  require  registration  nnder  the  compnlsory  provisions  of  the  Regis- 
tration Act  are  (  except  for  collateral  purposes  )  inadmissible  in  evidence  when  not  regis- 
tered.(3)  Documents  which  do  not  require  registration  under  those  provisions  are  ad- 
missible in  evidence,  for  all  purposes  even  though  not  regi8tered.(4)  Section  17  of  the  Re- 
gistration Act  (  III  of  1877  )  should  not  be  construed  as  requiring  a  document  to  be  regis- 
tered which  would  not  have  required  registration  when  it  was  executed.  So  an  instrument 
which  did  not  require  registration  nnder  Act  XX  of  1866  is  not  inadmissible  in  evidence  by 
reason  of  Act  III  of  1877.(6)  As  an  unregistered  document  which  requires  registration 
is  inadmissible  as  evidence  of  any  transaction  affecting  immovable  property  or  conferring 
a  power  to  adopt,(6)  oral  or  other  secondary  evidence  of  the  transaction  embodied  in  the 
document  will  on  excluded  by  sections  91  and  66  of  this  Act.  The  result  is  that  transaction 
committed  to  writing  if  not  registered,  when  registration  is  necessary,  are  incapcMe  of  proof 
and  rchMy  inoperative,  as  indeed  was  held  to  be  the  result  of  the  Registration  Act  even  be- 
fore the  present  Act  came  into  operation.(7)  "Where  a  party  comes  into  Court  resting 
his  claim  on  a  written  title  which  the  law  reouires  to  be  registered,  he  cannot  when  he  has 
failed  to  register,  and  is,  in  consequence,  unable  to  use  his  title-deed,  turn  around  and  say 

1  can  prove  my  title  by  secondary  evidence.  It  would  be  useless  to  have  a  compulsory 
Registration  Act  if  such  a  course  were  open  to  suitors.  "(8)  Where  the  instrument  in- 
admissible for  want  of  registration  was  a  receipt,  oral  evidence  of  the  payment  of  the  money 
was  admitted  on  the  principle  embodied  in  illustration  (e)  to  section  9l,ante.{9)  Secondary 
evidence  may  be  admissible  in  the  case  of  a  document  which  is  unregistered  through  no  fault 
of  the  plaJntiff.(lO)  In  the  undermentioned  case  the  defendant's  title-deed  was  inadmis- 
sible in  evidence  as  it  was  not  registered  ;  but  it  was  held  that  though  thedefendant  could 
not  prove  a  title  by  purchase,  it  was  open  to  him  to  establish  his  title  without  the  aid  of  the 
deed  of  sale  ;  that  hu  possession  of  the  premises  in  question  for  more  than  twelve  years  prior 
to  the  institution  of  the  suit  was  adverse  to  the  predecessors  of  the  pUintiff  whose  claim 
as  assignee  of  their  interests,  was  consequently  barred.(  1 1)  Where  the  defendants  purchased 
land  from  the  plaintiff,  and  gave  bonds  for  the  purchase-money  and  these  bonds  were  not 
registered  and  were,  therefore,  not  admissible  in  evidence ;  it  was  hdd  that  the  plaintiff, 
as  vendor,  was  under  no  necessity  to  rely  on  the  bonds  in  order  to  establish  a  charge  on 
the  property  sold  in  respect  of  the  unpaid  puroha8e-money.(12)  If  a  contract  of  lease  is, 
for  want  of  registration,  ineffectual,  the  landlord  is  not  debarred  from  giving  other  evi- 
dence of  a  tenancy  and  requiring  the  Court  to  adjudicate  on  his  right  to  eject.(  IS) 

When  the  fact  is  admitted  to  prove  which  it  would  be  necessary  to  use  in  evidence  a 
document  which  has  not  been  registered,  although  registration  thereof  is  by  law  compul- 
sory, the  non-registration  cannot  affect  the  decision  of  the  case.     The  question  of  registra- 

(1)  Field,  Et.,  446,  447.  Shaikk  MaMomed  v.  Kalee  PtrAad,  S4  W.  R.,  326 

(2)  0«pto  Sanin  v.  Bifoya  Smdari,  2  C.  W.  (1876) ;  Bam  Chunder  v.  Qohind  Chunder;  1  C. 
N.    663(1871).  L.  B.,  642  (1878);  Divert    Vadara  v.  KHahna- 

(3)  Act  m  of  1877,  8.  49  ;  v.  ar.le  ;  and  as  to  «i>«i  Ayyanjar,  6  M.,  117  (1882). 
docnmcnU  which  have  been  held  to  re<luire  regis-  (8)  Moitmohiaee  Do—tf  v.  Biahenmoyu  Dotte, 
Uation, «  «  caMs  collected  in  Field,  Ev.,  447, 448 ;  7.  W.  R.,  112  (1867),  cited  and  approved  in  SUiik 
(htrtinath  Shrinimt  y.    Chtnbatapfa,   18  B.,  745  ifo*mo/««o  v.  SMt»&inl««0«,l  B.  L.  R.,  F.  B. 
(1893).  58.  79  (1868). 

(4)  8t  oa«ei  collected  in  Field,  Ev.,  448,   449.  (9)  fioorjo  Coomar  v.  Bkufwan  Chunder,  24  W. 

(5)  Detai  MoHlal  v.  Partuholam  Sandiai,  18  R.,  328  (1876)  j /JoKp  ftiiy*  v.  Durga  Pratad,  \ 
B.,  92  (1893) ;  Jtom  Goomar  v.  Krithari,  9  C.  68.  A.,  442  (1877) ;  If omo»  Samehandra  v.  PhoHdiba 
(1882);  but  «<!  also  Lachman  Djs  v.   iHpeltaHd,  Kri^httHJi,*  B.,  126   (1879);  Venbityar  r.  Ft». 

2  A.,  8.M  {18S0) .Jtthabai  Dayilji  v.  Qirdhar,  20  hikuvibayyar,  3  M.,  53  (1881). 

B.,  158   (1894) ;    Oungaram   Qhoa-   v.    Kalifodo  (10)  Nynakka    Bouthen    v.    Vamna    Mahovfd 

Ghete,  11  C,  661  (1885).  6  Mad.  H.C.  R.,  123   (1869) ;  [followed   in  ihin- 

(6)  Act  in  of  1877,  8.  49.  na    Krishna   v.    Dor*tam*   Saddi,    20    M.,    20 

(7)  Field,  Ev..  449,  450 ;  Sheikh  JlahmaluUa  v.  (1896)] ;  Nagappa  v.  Devu,  14  M„  65,  (1896). 
Sheikh  SarituUa,  I  B.  L.  R.,    F.   B.,  68  (1868) ;  (11)  Sambhubhai  Kareandat  v.  Shivlaldat  Soda- 
Moi.Mohitt'e    Oofee  V.   Bieh.Hmoyec,  7   W.    B.  thivtaUat,  4  B.,  89  (1879). 

\\2{1961);Somu&iiTukkalv.Sai>gammal,lM»a.,  (2\)  Virchand  LaMutHd  v.    Kumafi,  IS   B.,  48 

H.  C.  R.,  13  (1871),  [admissions   by  defendant] ;  (1892). 

HI.  KaboiAun  v.  Sumthetr  AH,  11  W.  R.,  16  (1869) ;  (13)  VenhUa^ri  v.  Baghava.  9  M.,  142  (1885) ; 

DiKmntkUookttjtf  v.   Dibnath  MiUliek,  6  B.  L.  diMpproving  of  dictum  in   Nmgali  v.  Soman,  7 

R.,  App.,  1  (1870)  ( 13  W.  R.,  307;  SheHAIbrahim  U.,  226  ;  see  Lakehmamma  ▼.  Kametwara,  13  M.. 

V.  Parvala,  8  Bom.  H.C.  R.  A.C.,  J..  163(1871);  281,  284  (1889). 
Crowdie  v.  KuUar  Chowihry,  21  W.  R.,  307(1874); 

W,  EL  56 
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tion  beoomee  material  only  when  it  is  sought  to  use  the  document  in  eTidence.(  I)  So  where 
the  existence  of  the  agreement  was  not  disputed  and  its  prodaotion  was  not  neceaaaiy,  it 
was  held  that  the  plaintiff  was  entitled  to  whatever  relief  the  effect  of  the  plaint  and  written 
statement  taken  together  would  entitle  him  oa  the  admission  of  the  defendant.(2)  It  has, 
however,  been  said  to  be  doubtful  whether,  if  the  document  itself  is  tendered  in  evidence, 
dny  admission  of  its  execution  could  make  up  for  the  want  of  registration  ;  Uiat  there  is  a 
ainerence  between  admitting  the  fact,  to  prove  which  the  document  is  sought  to  be  used 
and  admitting  the  document  itaelf  when  offered  as  evidence  and  rejected  for  want  uf  regis- 
tration. Where,  in  consequence  of  the  admission,  it  becomes  unnecessary  to  use  the  docu- 
ment at  all,  the  fact  of  non-registration  may  be  immaterial ;  but  the  case  is  different  when 
the  existence  of  the  document  is  diaoloeed  and  the  document  itself  produced.(3)  Where 
a  sub-registrar  in  disregard  of  the  provisions  of  section  35  of  the  Registration  Act  registered 
a  document  as  against  a  person  denying  execution  thereof,  it  was  held  that  his  action  ultra 
viret  and  without  jurisdictimi  and  that  the  document  could  not  be  admitted  in  evidence 
as  against  the  party  denying  execntion.(4)  The  provisions  of  the  Registration  Act  will 
not  M  permitted  to  be  used  to  subserve  fraud.(fi) 

An  agreement  made  without  consideration  on  account  of  natural  love  and  affection 
between  parties  standing  in  a  near  relation  to  each  other  is  void  unless  it  is  expressed  in 
writing  and  registered.(O) 

^1)  8yui    Seta  v.    Bkihm  Khan.  7    W.    B.,  <4)  Au<-«»-»tMa  v.  Sabir  H*»ai»,  f»  A.,  57 

33+  (1867).  (1903). 

(2)  Citdambaran  OKtUy  v/KartmalfmaloHga-  (5)  Stt  coses  cit«d,  tb.,  469 ;  and  Me  gawnllT 
fWly  Tavtr,  3  Had.  H.  C.  R.,  342  (1867) ;  Huddki-  as  to  the  Registration  Act  and  cases  tiwieimdn ; 
Ion  V.  BriMoe,  11  Ves.,  683— 096;  and  see  Sheikk  Field,  £v.,  443 — 459  ;  Kivaz,  Indian  R^ittrs- 
Ibrahim  v.  Parvala,  8  Bom.  H.  C.  R.,  A.  C.  J. ,  tion  Act. 

(1871).  (6)  Act  IX  Of  1872  (Contract),  s.  26,  cL  (1). 

(3)  Field,  £v.,  463,  464. 
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APPENDIX 
D. 

INDIAN  OATHS  AOT. 

Whbkeas  it  is  expedient  to  nonsolidate  the  Uw  relating  to  judicial  oathi,  affirmations 
and  dAclaratioDs,  and  to  repeal  the  law  relating  to  official  oaths,  affirmations  and  declar- 
ations ;  It  is  hereby  enacted  as  follows  : — 

/.     Preliminary. 

1.  This  Act  may  b«  called  "The  Indian  Oaths  Act,  1873." 

Itextends  to  the  wh<^  of  British  India,(l)  and,  so  far  as  regards  sabjeota  of  Her 
Majesty,  to  the  territories  of  Native  Princes  and  States  in  alliance  with  Her  Majesty  ; 

[Commeneevunt.]    Repealed  fry  Act  XII  of  1870. 

2.  [Beptal  of  enaelmrnU.]    StpecUed  by  Act  XII  of  1873. 

3.  Nothing  herein  contained  applies  to  proceedinoe  before  CSonrta-Marti^d,  or  to  oaths, 
affinnati(His  or  declarations  prescribed  by  any  law  wnich,  onder  the  proyisiona  of  the 
Indian  Coancils  Act,  1861  (24  &■  25  Vict ,  c.  67)  the  Governor- Gleneral  in  Connoil  has  not 
power  to  repeal. 

//. — Authority  to  administer  Oatht  and  Affirmation*. 

4.  The  following  Courts  and  persons  are  authorized  to  administer,  by  themselves  or 
by  an  officer  empowered  by  them  in  this  behalf,  oatiis  and  affirmations  in  discharge  of  the 
duties  or  in  ezercine  of  the  powers  imposed  or  conferred  upon  them  respectively  by  law : — 

(a)  an  Courts  and  persons  having  by  law  or  consent  of  parties  authority  to  receive 
evidence  ;(2) 

(6)  the  Commanding  Officer  of  any  military  station   occupied   by   tooops  in    the 
service  of  Her  Majesty  : 

Provided — 

(1)  that  the  oath  or  affirmation  be  administered  within  the  limits  of  the  station,  and 

(2)  that  the  oath  or  afBrmation  be  such  as  a  Justice  of  the  Peace  is  competent  to  ad- 

minister in  British  India. 

///. — Pertont  by  whom  Oaths  or  AffirnuUiont  mutt  be  made. 

6.     Oaths  and  affirmations  shall  be  made  by  the  following  persons : — 

(a)  all  witnesses,  that  is  to  say,  all  persons  who  may  lawfully  be  examined,  or  give 
or  be  required  to  give,  evidence  by  or  before  any  Court  or   person    having 

(I)  Act  X  of  1873  has  been  declared  in  force  Kolhan  in  the  district  of  Singbhom.     See  QautU 

in  theSoathslParganaab;  Reg.  Illof  1872,  *.  3,  of  India,    1881,    Ft.   I,    p.     604.     The    Morth- 

•■  amended  by  Reg.  Ill  of  1899,  a.  3 ;  the  Arakan  Western  Provinces  Tarai :  see  QattUt  of  Indian 

UW  District  by  Reg.  IX  of  18  74,  s.  3  ;  Upper  1876,  Pt.  I,  p.  SOS.     It  has  been  extended,  under 

Burma  generally  (except  the  Shan  States)  by  Act  the  same  Act,  to  the  Scheduled  District  of  Coorg 

Xm  of  I8W,  s.  4 ;  British  Baluchistan  I^  Reg.  I  —See  OauUe  of  India,  1876.  Pt.  I,  p.  417.     As  to 

of  1809^  s.  3 ;  Angul  and  the  Khondmals  (with  an  oaths  taken  in  commissions  executed  in  foreign 

exeeptioo)  by  Beg.  I  of  1894,  s,  3.  It  has  further  territory,  see    Kadambini  Daui   v.   KumvJini 

been  deoland  by   notification  under  the  Sche-  Datn,  30  C,  934  (1903)  sod  Appendix, 
doled  Districte  Act  (XIV  of  1874), to  be  in  force  (2)  R.  v.  Alofu  Kont,  16  H.,  421  (1892) ;  R. 

in  the  following  Scheduled    Distriots,  namely:—  v.   Chail  Ram,  0    A.,  103  (1881)  and  eases  in 

The   Districts  of    Hazaribagh,   Lohardaga   and  next  note. 
Maabhnm.    and    Pargana    Dhalbhum    and   the 
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by  law  or  consent  of  parties  anthority  to  examine  such  persons  or  to  receive 
evidence ;( I) 
(6)  interpreters  of  questions  put  to,  and  evidence  given  by,  witness ;  and 
(c)  jurors. 
Nothing  herein  contained  shall  render  it  lawful  to  administer,  in  a  criminal  proce^ipg 
an  oath  or  affirmation  to  the  accused  per8on,(2)  or  necessary  to  adminUter  to  the  officisi 
interpreter  of  any  Court,  after  he  has  entered  on  the  execution  of  the  duties  of  his  office,  an 
oath  or  affirmation  that  he  will  faithfully  discharge  those  dutie8.(3) 

6.  Where  the  witness,  interpreter  or  juror  is  a  Hindu  or  Muhammadao. 
or  has  an  objection  to  making  an  oath, 

he  shall,  instead  of  making  an  oath,  make  an  affirmation. 

In  every  other  case  the  witness,  interpreter  or  juror  shall  make  an  oath.(4) 

IV. — Forma  of  Oatht  and  Affirmatioru. 

7.  AU  oaths  and  affirmations  made  under  section  5  shall  be  administered  according 
to  such  forms  as  the  High  Court  may  from  time  to  time  prescribe. 

And  until  any  such  forms  are  prescribed  by  the  High  Court,  such  oaths  and  affirmaticnis 
shall  be  administered  according  to  the  forms  now  in  use. 

[BxplancUion.y-Repealed  by  the  Lovier  Burma  Court*  Act  ( VI  of  1900),  s.  4S  4-  SekJI. 

8.  If  any  party  to,  or  witness  in,  any  judicial  proceeding(5)  offers  to  give  evidence, 
on  oath  or  solemn  affirmation  in  any  form  common  amongst,  or  held  binding  by,  persoos  of 
the  race  ot  persuasion  to  whiohhe  belongs,  and  not  repugnant  to  jastioeordecency,  and  not 
purporting  to  affect  any  third  person,(6)  the  Court,(7)  may,  if  it  thinks  fit  notwithstaad- 
ing  anything  hereinbefore  contained,  tender  such  oath  or  affirmation  to  him.(8) 

9.  If  any  party  to  any  judicial  proceeding  offers  to  be  bound  by  any  such  oath  or 
solemn  afiSrmation  as  is  mentioned  in  section  8,  if  such  oath  or  affirmation,  is  made  by  tin 
other  party  to  or  by  any  witness  in,  such  proceeding,  the  Court  may,  if  it  thinks  fit,  ask  sock 
party  or  witness,  or  cause  him  to  be  asked,  whether  or  not  he  will  make  the  oath  or 
affirmation  : 

Provided  that  no  party  or  witness  shall  be  compelled  to  attend  personally  in  Court 
solely  for  the  purpose  of  answering  such  que8tion.(9) 


(1 )  See  R.  V.  Ckola  Jadub,  W.  R.,  1864,  Cr.  16 ; 
B.  V.  Jibhai  Vaja,  11  Bom.  H.C.  R.,  11  (1874). 

(2)  Set  a.  342  of  the  Criminal  Procedure  Code 
Mid  nottt  to  s.  US,  port. 

■  (3)  In  Nirtarituy  Da—i  r.  Nando  Latt.  3  C.  W. 
N.,  694  (1899),  the  Coort  said  it  would  accept  a 
statement  from  coonsel  from  bia  place  at  the  bar 
without  burdening  him  with  an  oath,  but  in  the 
same  ease  in  appeal  [4  C.  W.  N.,  169 ;  27  C,  428 
(1900)]  the  Coort  said  that  though  it  had  been  the 
practice  in  Courts  in  England  to  accept  the  state- 
ments of  counsel,  it  entertained  great  doubt 
whether,  if  that  coarse  be  objected  to  by  the 
(^posite  side,  the  party  putting  forward  snch 
statement  could  insist  upon  its  being  made  with- 
out the  sanctity  of  an  oath. 

(4)  R.  V.  iforu,  10  A.,  207,  216  (1888)  •,  R.  v. 
Ul  Sahai,  11  A.,  183  (1888). 

(5)  The  expression  "  party  to  judicial  proceed- 
ing ' '  does  not  include  either  the  complainant  or 
the  aooused  in  a  criminal  case  ;  the  provisions  of 
as.  8 — 11  do  not  apply  to  criminal  proceedinga  ; 
B.  T.  Mvrarji  Ookuldat,  13  B.,  389  (1888). 

(6)  Ram  Ifarain  t.  Babu  Singh,  18  A.,  46 
(189S). 

(7)  As  to  whether  arbitrators  have  power  to 
proceed  under  this  section,  see  Wali-ut-la  v.  Oku- 
lorn  AU,  1  A.,  535  (1877). 


(8)  Bam  Narain  v.  Babm  Bngk,  18  A.,  46, 
(1896).  As  to  the  appUoabili^  of  the  piovi- 
siona  to  a  case  in  which  Hie  parties  agreed  that 
the  matters  in  difference  between  them  ahoold  be 
decided  according  to  the  oath  of  a  third  person, 
aee  Letkraj  Singh  v.  Z>iiaina  Kmr,  4  A.,  3C2 
(1880). 

(9)  IVhere  a  ease  involves  questions  of  law  sad 
fact  the  record  of  the  Court  must  show  what  ques- 
tions are  to  be  decided  in  acoordanoe  with  the 
oath  ;  Aim  Lai  v.  Salianat  Beg,  8  Oodh  Cases 
11  (1905).  The  conaent  of  a  guardian  to  so 
agreement  under  this  and  the  following  section  v6I 
bind  a  minor,  even  though  not  sanctioned  by  the 
Court  under  s.  462  of  the  Civ.  Pr.  Code :  Ci«a- 
gal  Reddi  v.  Venhata  Reddi,  12  H.,  483  (1889); 
followed  in  Skto  Nath  v.  SmUt  Latt  4  C.  V. 
N.,  327  (1899) ;  s.  c,  27  C,  229.  There  U 
nothing  in  ss.  9 — 11  which  allows  a  party  who  has 
agreed  to  the  administration  of  an  oath  under  those 
sections  to  retract  after  the  opponent  has  accepted 
the  proposaL  The  Act  gives  the  Court  a  discre- 
tion to  administer  the  oath  or  not  and  though  it 
should  not  administer  it  if  good  grounds  be  shown 
for  retracting,  it  is  justifled  in  so  d(Hng,  notwitli- 
standing  the  retraction  if  the  grounds  are  fri- 
Tolous.  Thoyi  Ammat  v.  Suibaroga  MmdmU,  St 
M.,  234  (1899). 
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0.  If  SQoh  party  or  witness  agrees  to  make  such  oath  or  affirmation,  the  Court  may 
proceed  to  administer  it  or,  if  it  is  of  such  a  nature  that  it  may  be  more  conveniently  made 
out  of  Conrt,  the  Court  may  issue  a  commission  to  any  person  to  administer  it,  and  author- 
ise him  to  take  the  evidence  of  the  person  to  be  sworn  or  affirmed  and  return  it  to  the  Conrt. 

11.  The  evidence  so  given  shall  as  against  the  person  who  offered  to  be  bound  as 
aforesaid,  be  conclusive  proof  of  the  matter  stated.(  1} 

12.  If  the  party  or  witness  refuses  lo  make  the  oath  or  solemn  affirmation  referred 
to  in  section  8,  he  shall  not  be  compelled  to  make  it,  but  t)ie  Court  shall  record,  as  part  of  the 
proceedings,  the  nature  of  the  oath  or  affirmation  proposed,  the  facts  that  he  was  asked 
whether  he  would  make  it  and  that  he  refused  it,  together  with  any  reason  which  he  may 
assign  for  his  refusal.(2) 

V.  — MiaceUaneoua. 

13.  No  omis8ion(3)  to  take  any  oath  or  make  any  affirmation,  no  substitution  (4)  of 
any  one  for  any  other  of  them,  and  no  irregularity  whatever  in  the  form  in  which  any 
one  of  them  is  administered,  shall  invalidate  any  proceeding  or  render  inadmissible  any 
evidence  whatever,  in  or  in  respect  of  which  such  omission,  substitution  or  irregularity 
took  place  or  shall  affect  the  obligation  of  a  witness  to  state  the  truth.(5) 

14.  Every  person  giving  evidence  on  any  subject  before  any  Court  or  person  hereby 
authorized  to  administer  oaths  and  affirmations  shall  be  bound  to  state  the  truth  on  such 
sabjeot.(6) 

16.  The  Indian  Penal  Code,  sections  178  and  181,  shall  be  construed  as  if,  after 
the  word  "  oath,  "  the  words  "  or  affirmation  "  were  inserted. 

Id.  Subject  to  the  provisions  of  sections  3  and  5  no  person  appointed  to  any  office 
shall,  before  entering  on  the  execution  of  the  duties  of  his  office,  be  required  to  take  any  oath 
or  to  make  or  subscribe  any  affirmation  or  declaration  whatever. 


SCHEDULE. 
[  Repealed  hy  Ad  XII  of  1873.  ] 


(1)  Set  for  a  diaoussion  of  the  object  and  effect 
of  this  section :  Vamukva  Shanbog  v.  NammaPai, 
2   M.,  366  (1879). 

(2)  A  preBomptioo  adverse  to  the  party  refus- 
ing to  take  the  oath  may  be  raised  :  Itsta  Jteah 
V.  Kalamm  Chnnder,  2  C.  L.  B.,  470  (1878). 

(8)  See  B.  v.  Tarinee  Churn,  21  W.  R.,  Cr.,  31 
(1874);  S.  V.  Bamtodoy  ChukerbuUy,  20  W.  R., 
Or.,  19  (1873)  (  omission  to  swear  jury.  ) 

(4)  Wali-ul-Ia  v.  OhiOam  Ali,  1  A.,  336,  539 
(1877). 

(5)  Compare  Act  XLV  of  1860,  a.  191.  (For 
Act  XLV  of  1860,  ««the  revised  edition,  as  modi- 
fled  up  to  1st  Hay  1896,  puUished  by  the  Legis- 
lative Department.  It  has  been  held  that  the 
word  ' '  omission  ' '  in  this  section  includes  any 
omission  such  as  a  wilful  omission,  and  is  not  limit- 
ed   to  accidental  or  negligent  omiasioDS  :  R.  v. 


Setca  Bhogta,  23  VV.  R.,  Cr.,  12  (1874);  ».  c,  14 
B.  L.  R.,  F.  B.,  294 ;  R.  v.  Mtummut  Uvnrya,  22 
W.  R.,  Or.,  14  (1874) ;  s.  c,  14  B.  L.  R.,  64 ;  «.  v. 
Sham,  16  B.,  369  (1891);  ( In  this  case  Parsons, 
J.,  declined  to  deal  with  the  question).  Set,  how- 
ever conira,  the  oases  of  R.  v.  Annunto  Chueker- 
butty,  22  W.  R.,Cr.,  1  (1874) ;  *.  v.  Maru,  10  A., 
267  (1888);  R.  v.  Lai  Sahai,  11  A.,  183  (1888). 
See  also  B.  v.  Virapentmal,  16  M.,  108  (1892),  in 
which  case  qutere  whether  the  omission  to  aSrm 
the  child  having  been  intentional  the  case  came 
within  the  provisions  of  this  section.  And  see  ^un- 
do LaU  v.  Nilarini  Datri,  27  C,  428,  436,  440 
(1900),  where  the  argument  was  characterised  as 
at  once  novel  and  startling,  a.  c,  4  C.  W.  N.,  169. 
(6)  5ee  under  preceding  law  :  lore  Tedamulta, 
4  Mad.  H.  C.  R.,  186  (1868). 


Digitized  by 


Google 


APPENDIX 

B. 

BANKERS'  BOOKS. 

As  already  observed  the  general  rule  is  that  witnesses  who  are  competent  to  giTe 
evidence  are  compellable  to  do  so.  An  important  qualification  of  the  role  is  enacted  by 
the  Bankers'  Books  Evidence  Act,  the  provisions  of  which  are  of  freqaent  appUcati(»  and 
are  aa  follows : — 

ACT  No.  XVIII  OF  1891. 


PASSED  BY  THE  GOVERNOR-GENERAL    OF  INDIA    IN  COUNCIL. 
(BeoelTMl  the  aaeent  of  the  Oovemor-Oeneral  on  the  1st  October,  1881.) 


An  act  to  amend  the  Law  of  Evidence  with  respect  to  Bankere'  Bookt.(  1) 

WHEBKAsitis  expedient  to  amend  the  Law  of  Evidence  with  respect  to  Bankers* 
Books ;  It  is  hereby  enacted  as  follows  : — 

1.  (1)  This  Act  may  be  called  "  The  Bankers'  Books  Evidence  Act,  1801.  " 

(2)  It  extends  to  the  whole  of  British  India ;  and 

(3)  It  shall  come  into  force  at  once. 

2.  In  this  Act,  unless  there  is  something  repugnant  in  the  subject  or  context, — 

(1)  "  companv"  means  a  company  registered  under  any  of  the  enactments  rel*ting 
to  companies  [  for  the  time  bein^  in  force  in  the  United  Kingdom  or  any  of  the  Colooiee  or 
Depenaenoiee  thereof  or  ]  in  British  India,  or  incorporated  by  an  Act  of  Parliament  or 
of  the  Governor- General  in  ConnoiL  or  by  Royal  Charter  or  Letters  Patent  ;(2) 

(2)  "  bank  "  and  "  banker  "  mean— 

(a)  any  company  carrying  on  the  business  of  bankers. 

(6)  any  partnership  or  individual  to  whose  books  the  provisions  of  this  Act  AtXl 

have  been  extended  as  hereinafter  provided : 
[(e)  any  post  office  savings  bank  or  money -(xder  office.  (3)] 

(3)  "  bankers'  books"  include  ledgers,  day-books,  cash-books,  account- books  and 
all  other  books  used  in  the  ordinary  business  of  a  bank : 

(4)  ' '  legal  proceeding  ' '  means  any  proceeding  or  inquiry  in  which  evidntce  is  or 
may  be  given,  and  includes  an  arbitration : 

(6)  ' '  the  Court ' '  means  the  person  or  persons  before  whom  a  legal  proceeding  is 
held  or  taken : 

(0)  "  Judge  "  means  a  Judge  of  the  Hieh  Court : 

(7)  "  trial"  means  any  hearing  before  the  Court  at  which  evidence  is  taken :    and 

(8)  ' '  certified  copy  ' '  means  a  copy  of  any  entry  in  the  books  of  a  bank  togethw  with 
a  certificate  written  at  the  foot  of  such  copy  that  it  is  a  true  copy  of  such  entry,  that  such 
entry  is  contained  in  one  of  the  ordinary  books  of  the  bank  and  was  made  in  the  osnal  and 
ordinary  course  of  business,  and  that  such  book  is  still  in  the  custody  of  the  bank,  such 


(1)  In  the  statement  of  Objects  and  Reasons  section  as  it  originaUy  stood  it  was  held  that  c<^ 

of  the  Bill  of  this  Aot  it  was  stated  that  the  object  ies  of  entries  in  the  books  of  a  Bank  wUch  did 

of  the  Bill  was  to  apply  to  British  India  the  provi-  not  come  within  the  definitioa  of  a  "  Otmpaay  " 

■ions  of  the  English  Bankers' Books  Evidenoe  Acti  as    given    in    sub-section  (1)  though  certified  ia 

187B  (  42  &  43  Vic,  c.  II.  )    See  Harding  v.  Ifii-  accordance  with  the  form  prescribed  by  that  Act 

liamt,  L.  R.,  14  Ch.  D.,  197.    The  provisions  of  were  not  admissible  in  evidence  under  the  pra- 

tbe  Act  were  extended  to  books  of  savings  bank  visions  of  the  Aot.     B.  v.  McOtiire,  4  CL  W.  K., 

and    money-order  offices    of  the   Post  Office  by  438(1900).    See  4  C.  W.  N.,  olxi,  ccxvii,  ooxziv. 

Act  I  of  1893.  ccxxxiv. 

c:)  Amended  by  Aot  XII  of  1900.     Under  the  (3)  Added  by  Act  I  of  1893. 
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oerlifioate  being  dated  and  subscribed  by  the  principal  accoontant  or  manager  of  the  bank 
with  his  name  and  official  title. 

3.  The  Local  Qovemment  may,  from  time  to  time,  by  notification  in  the  offloial 
Gazette,  extend  the  provisions  of  this  Act  to  the  books  of  any  partnership  or  individual 
carrying  on  the  business  of  bankers  within  the  territories  under  its  administration,  and 
keeping  a  set  of  not  less  than  three  ordinary  account  books,  namely,  a  cash-book,  a  day- 
book or  journal,  and  a  ledger,  and  may  in  uke  manner  rescind  any  such  notification. 

4.  Subject  to  the  provisions  of  this  Act,  a  certified  copy  of  any  entry  in  a  banker's 
book  shall  in  all  legal  proceedings  be  received  as  primA  facie  evidence  of  the  existence  of  such 
entry,  and  shall  be  admitted  as  evidence  of  the  matters,  transactions  and  accounts  therein 
recorded  in  every  case  where,  and  to  the  same  extent  as,  the  original  entry  itself  is  now 
by  law  admissible,  but  not  further  or  otherwise.(l) 

5.  No  officer  of  a  bank  shall  in  any  legal  proceeding  to  which  the  bank  is  not  a  party 
be  compellable  to  produce  any  banker's  book  the  contents  of  which  can  be  proved  under 
this  Act,  or  to  appear  as  a  witness  to  prove  the  matters,  transactions  and  accounts  therein 
recorded,  unless  by  order  of  the  Court  or  a  Judge  made  for  special  cause. 

6.  (I)  On  the  application  of  any  party  to  a  legal  proceeding  the  Court  or  a  Judge 
may  order  that  such  party  be  at  liberty  to  inspect  and  take  copies  of  any  entries  in  a 
banker's  book  for  any  of  the  purposes  of  such  proceeding,  or  may  order  the  bank  to 
prepare  and  produce,  within  a  time  to  be  specified  in  the  order,  certified  copies  of  all  such 
entries,  accompanied  by  a  further  certificate  that  no  other  entries  are  to  be  found  in  the 
books  of  the  bank  relevant  to  the  matters  in  issue  in  such  proceeding,  and  such  further 
certificate  shall  be  dated  and  subscribed  in  manner  hereinbefore  directed  in  reference  to 
certified  copie8.(2) 

(2)  An  order  under  this  or  the  preceding  section  may  be  made  either  with  or  without 
summoning  the  bank,  and  shall  be  served  on  the  bank  three  clear  days  (exclusive  of  bank 
holidays  )  oefore  the  same  is  to  be  obeyed,  unless  the  Court  or  Judge  shall  otherwise  direct. 

(3)  The  bank  may  at  any  time  before  the  time  limited  for  obedience  to  any  such  order 
as  aforesaid  either  offer  to  produce  their  books  at  the  trial  or  give  notice  of  their  intention  to 
show  cause  against  such  order,  and  thereupon  the  same  shall  not  be  enforced  without 
further  order. 

7.  (1)  The  costs  of  any  application  to  the  Court  or  a  Judge  under  or  for  the  purposes 
of  this  Act  and  the  costs  of  anything  done  or  to  be  done  under  an  order  of  the  Court  or  a 
Judge  made  under  or  for  the  purposes  of  this  Act  shall  be  in  the  discretion  of  the  Court  or 
Judge,  who  may  further  order  such  costs  or  any  part  thereof  to  be  paid  to  any  party  by  the 
bank  if  they  have  been  incurred  in  consequence  of  any  fault  or  improper  delay  on  the  part 
of  the  bank. 

(2)  Any  order  made  under  this  section  for  the  payment  of  costs  to  or  by  a  bank 
may  be  enforced  as  if  the  bank  were  a  peuty  to  the  proceeding. 

(3)  Any  order  under  this  section  awarding  costs  may,  on  application  to  any  Court 
of  Civil  Judicature  designated  in  the  order,  be  executed  by  such  Court  as  if  the  order 
were  a  decree  for  money  passed  by  itself : 

Provided  that  nothing  in  this  sub-section  shall  be  construed  to  derogate  from  any 
power  which  the  Court  or  tfudge  making  the  order  may  possess  for  the  enforcement  of  its 
or  his  directions  with  respect  to  the  payment  of  costs. 

(1)  See  Dwarha  Das  r.  ^n(  Bukth,  18  A.,  94  if  the  Court  is  asked  for  an  order  to  inspect  and 
(1895).  Where  before  the  Act  a  party  had  a  right  take  copies  of  the  banking  account  of  persons 
to  issue  a  tubpcma  ducet  tecum  to  compel  bankers  not  connected  with  the  litigation,  it  ought,  if  it 
to  produce  their  books  he  can  nowobtain  an  or-  can  make  such  order  at  all,  to  exercise  the  great- 
der  under  the  Act;  Re  .VorMfteM,  32  C.  D.,  498.  est  caution  in  doing  so.  Pollock  v.  Carle,  1898, 
This  has  nothing  to  do  with  the  law  of  discovery  1  Ch.,  1.  See  Annual  Practice.  Notes  to  s.  37, 
and  cannot  be  utilised  before  trial  to  obtain  R.  7.  It  may  do  so  where  the  banking  account 
inspection  which  cannot  be  obtained  by  means  though  nominally  that  of  a  person  not  a  party 
of  discovery :  Parneil  v.  Wood,  1892,  p.  137,  see  is  really  that  of  a  party  or  if  the  party  is  so 
however.  Perry  v.  Photpkor  Bromt  to  71  L.  T.,  closely  connected  with  it  that  items  in  it  would 
854.  be  evidence  against  him  at  the  trial.     But  the 

(2)  It  has  been  held  under  the  English  Act  that  order  ought  to  be  on  notice  to  the  person, 
though  the  section  is  not  in  terms  con6ned  to  en-  Slatforithin  Tramways  Co,  v.  Ebbmilh  (1896),  2 
tries  in  the  account  of  a  party  to  the  action,  yet       L,  B.,  669. 
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F. 

(See  Section  13,  p.  79,  ante.) 

Judgment  and  Decree  of  the  Subordinate  Judge  of  Benares  referred  to  by  the 
Privy  C!onnoil  in  BMUo  Kuntoar  v.  JtuAo  Pershad  Mister,  24 1.  A.,  10  8.c..  1  C.  W.  N.  265 
(1897). 

No.   184. 

Judgment  of  Baboo  Mirtunjoy  Mukerji,  Subordinate  Judge  of  Benares,  dated  lOtb 
December  1887. 

Snrr  No.  30  of  1887. 
Kesho  Parshad..  ..  ..  ..  ..  ..     Plainliff. 


Sheodiid  Tewari  alia*  Baoha  Tewari  and  Rajah  Ajit  Singh  . .  DeltndanU. 

The  defendant  Sheo  Dial  is  the  son  of  one  Hemnath  Tewari.  Kaulapat  Tewari,  bro- 
ther of  Hemnath,  bad  two  sons,  Debi  Parshad  and  Bhawani  Parshad,  and  a  daughter,  Mus- 
sammat  Laohho  Kuar.  Debi  Parshad,  pre-deceased,  Bhawani  Parshad,  Mussammat 
Rani  Kuar  and  Mussammat  Dharma  Kuar  were  the  widows  of  Debi  Parshad.  Mas- 
sammat  Laohho  Kuar  had  a  daughter,  named  Sadha  Kuar,  who  was  married  to  one 
Baijnath  Misser,  father  of  Ramkishen  Miaser.     Bhawani  Parshad  died  a  bachelor. 

Kesho  Parshad,  the  plaintiff  to  this  suit,  claims  to  be  the  son  of  Bhondu  Uissw,  who 
is  alleged  to  have  been  a  brother  of  Baijnath  Misser. 

The  subject-matter  in  dispute  in  this  suit  is  one  moiety  of  the  estate,  which  originally 
belonged  to  Debi  Parshad  and  Bhawani  Parshad,  which  devolved  on  the  latter,  by  right 
of  survivorship,  on  the  death  of  the  former.  On  the  death  of  Bhawani  Parshad,  it  cams 
into  the  possession  of  the  widows  of  Debi  Parshad, — Dharma  Knar  and  Rani  Knar.  On 
the  death  of  Mussammat  Dharma  Kuar,  the  name  of  Ramkishen  Misser  was  recorded  in 
the  revenue  papers  in  place  of  the  name  of  Dharma  Kuar. 

On  the  4th  January  ISfiO,  an  agreement  was  entered  into  between  Rani  Knar,  Ram 
Kishen  Misser  and  Bacha  Tewari  whereby  one  moiety  of  the  estate  aforesaid  was,  accord- 
ing to  the  allegation  of  the  plaintiff,  declared  to  be  the  property  of  Ramkishen,  who  had 
been  in  proprietary  possession  of  it  up  to  the  time  of  his  death,  which  occurred  on  the 
1st  January  1873.  On  his  death  his  widow,  Mitho  Kuar,  got  possession  of  it,  and  she 
had  been  in  possession  of  it  up  to  the  time  of  her  death,  which  happened  on  the  26th 
September,  1884. 

The  plaintiff  claims  to  recover  possession  of  it  on  the  death  of  the  widow  of  Ramkishen 
as  his  heir  under  the  Hindu  law,  setting  aside  a  deed.of-sale  executed  by  Sheo  Dial 
Tewari  in  respect  of  five  villages  forming  part  of  the  estate  of  Ramkishen,  in  favour  of 
the  other  defendant. 

The  following  is  the  substance  of  the  defence  made  by  the  defendants  in  their  written 
statement : — 

The  plaintiff  is  not  the  son  of  the  brother  of  the  father  of  Ramkishen. 

He  cannot  also  be  his  heir,  as  Ramkishen  was  adopted  by  Bhawani  Tewari  as  his  son. 

The  suit  is  barred  by  limitation,  as  Sheo  Dial  Tewari  has  been  in  adverse  posaessioo 
of  the  estate  for  more  than  twelve  years  next  preceding  tlie  date  of  this  suit. 

Ramkishen  Misser  had  been  in  possession  of  ike  estate  as  a  trustee  tinder  the  agreement 
of  1850,    and  the  plaintiff  therefore  can  have  no  right  to  claim  it  as  his  heir. 
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ISSUES. 

1.  What,  if  any,  relation  to  the  plaintiff  bore  to  Ramkishen  Misser  7 

2.  Since  when,  and  of  which  right,  have  the  defendants  been  in   possession  of  the 
property  in  dispute,  and  what  wot  me  nature  of  their  possession  ? 

3.  When,  if  ever,  had  Mussammat  Mitho  Kuar  been  in  possession  of  it,  and  what  was 
the  nature  of  her  possession  ? 

4.  0/  vihtU  right  had  Ramkishen  Misser  been  in  possession  of  ? 

5.  Did   Bhawani    Parshad    Tewari  revoke    the   vrill  he  had  made  during  his  life- 
time, and  was  it  acted  upon  after  his  death  ? 

6.  Does  limitation  bar  this  suit  ? 

7.  Has  the  plaintiff  a  better  right  to  the  property  in  dispute  than  the  defendants  1 

8.  What  sort  of  decree,  if  any,  ought  to  be  granted  to  the  plaintiff  T 


JUDGMENT. 

On  the  6th  issue  the  Court  holds  that  the  suit  of  the  plaintiff  is  not  barred  by  limitation 
as  it  has  been  brought  within  twelve  years  from  the  death  of  Mitho  Kuar,  widow  of  Ram- 
kishen Misser,  the  time  prescribed  by  Article  141  of  the  second  Schedule  of  the  Indian  Limi- 
tation Act.  It  is  not  also  barred  by  limitation,  as  Mitho  Kuar  had  been  in  possession  of  the 
property  in  dispute  up  to  1286  Fasli  (1879),  as  would  appear  from  the  record-of-rights, 
wherein  her  name  was  all  along  as  pattidar  until  the  time  of  the  recent  settlement,  when 
her  name  was  expunged. 

On  the  1st  issue  the  Court  holds  it  proved  by  the  evidence  of  the  plaintiff  himself, 
of  Pahoon  Misser,  brother-in-law  of  Ramkishen,  of  Anandi  Kuar,  his  sister,  and  of 
Thaknra  Kuar,  his  stepmother,  that  he  (the  plaintiff)  is  the  son  of  Bhondu  Misser,  brother 
of  Baijnath  Misser,  father  of  Ramkishen  Misser. 

On  the  2nd  issue  the  Court  finds  that  the  defendant  Sheo  Dial  Tewari  has  been  in  posses- 
sion of  the  estate  of  Bhawani  Parshad  jointly  with  Ramkishen,  under  the  agreement  of  the  4<A 
January  1850,  as  proprietor  of  one  moiely  of  it.  It  is  evident  from  the  records  of  the  litiga- 
tion, 1876,  that  Bacha  Tewari  and  Ramkishen  Misser  have  been  dealing  with  it  as  if  it 
was  their  own  property.  On  the  4th  September  1877,  Bacha  Tewari  mortgaged  a  portion 
of  the  estate  to  Balgobind  Das.  This  mortgage  was  upheld  by  the  Hon'ble  High  Court, 
by  its  decision  of  the  10th  March,  1884,  which  was  upheld  by  the  Full  Bench  on  the  31st 
January  1885.  It  must  be  held,  therefore,  that  the  defendant  Bacha  Tewari  has  been  in 
possession  of  the  share  of  Ramkishen  in  the  estate  aforesaid  since  1879,  when  the 
name  of  Mitho  Kuar  was  expunged  from  the  revenue  records. 

On  the  3rd  issue  I  find  that  Mitho  Kuar  had  been  in  possession  of  Ramkishen's  share 
i>f  the  estate  as  its  proprietress  till  1879  up  to  which  time  she  was  recorded  its  pattidar. 

On  the  4th  issue  the  Court  finds  that  Ramkishen  Misser  had  been  in  possession  of  it  as 
its  proprietor  by  virtue  of  the  agreement  of  the  4th  January  1830.  It  was  contended  on  be- 
half of  the  defendants  that  the  agreement  which  recognised  the  will  of  Bhawani  Parshad, 
dated  the  27th  August  1842,  constituted  Ramkishen  a  trustee  of  the  property  for  certain 
trusts  created  by  the  will,  and  in  support  of  this  contention  they  rely  on  a  decision  of  a 
Division  Bench  of  the  High  Court,  dated  the  27th  February  1878,  which  they  maintain 
estops  the  plaintiff  from  averring  in  this  suit,  that  it  was  Ramkishen's  own  property  in 
which  he  could  have  a  personal  proprietary  right.  This  Court,  after  carefully  considering 
the  arguments  of  the  learned  pleaders  for  the  defendants,  and  the  authority  quoted  by  them 
in  support  of  their  argument,  is  unable  to  come  to  the  conclusion  that  that  decision  is  a  res 
judicata  to  the  present  suit.  The  suit  in  which  the  decision  was  passed  was  brought  by 
Bacha  Tewari  to  set  aside  an  auction-sale  of  certain  properties  in  execution  of  a  decree 
obtained  on  certain  mortgages  made  by  Mussammat  Mitho  Kuar,  widow  of  Ramkishen. 
It  set  aside  the  auction-sale,  holding  that  Mitho  Knar  was  not  competent  to  mortgage 
them.  It  did  not  directly  decide  the  question  as  to  whether  the  will  of  Bhawani  Parshad 
was  revoked  by  him  durmg  his  hfetime,  nor  did  the  Court  of  First  Instance  in  appeal 
from  whose  decision  it  was  passed  directly,  finally  pass  any  adjudication  on  that 
point.  On  the  other  hand,  the  Full  Bench  decision  noticed  above  distinctly  finds 
that  the  will  was  revoked.  This  decision  was  passed  in  a  case  in  which  an  outsider 
tried  to  have  it  declared  that  the  estate  was  in  the  possession  of  Bacha  Tewari  as  a 
trustee  under  the  wilL  This  decision,  in  the  opinion  of  the  Court,  is  admissible  in  evi- 
dence against  Bacha  Tewari,  although  the  plaintiff  was  not  a  party  to  it,  as  showing  the  charae- 
ter  of  Ote  possession  of  Ramkishen  arid  Bacha  Tewari  over  the  estate  in  respect  of  which 
the  agreement  of  1860  was  made.  The  will  of  Bhawani  Parshad,  the  defendant,  admits 
in  his  mortgage-deed,  dated  the  4th  September  1877,  was  revoked,  and  the  Court  is  not  pre- 
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pared  to  rule  in  the  teeth  of  this  express  admission  that  the  decision  of  the  27th  Febrnary, 
1878,  constitutes  conclusive  evidence  that  the  will  was  not  revoked.  The  copj  of  the  will 
now  forthcoming  shows  that  Avadh  Behui  Lai  was  appoint«Ml  executor  by  the  will,  but 
there  is  not  a  little  of  evidence  in  any  shape  whatever  to  show  that  he  ever  accepted  his 
position  as  such  executor,  or  made  any  attempt  to  carry  out  its  provisions.  On  the  other 
hand,  the  terms  of  the  agreement  seems  to  the  Court  to  be  utterly  subversive  of  the  provi- 
sions of  the  will,  which  makes  no  provision  whereby  Ramkishen  or  Bacha  Tewari  could  have 
had  any  pretence  for  obtaining  possession  of  any  portion  of  the  estate  of  the  testator.  Had 
the  will  been  acted  upon,  they  could  have  no  right  to  the  possession  of  the  estate  under 
it.  and  the  fact  that  they  got  possession  of  it  under  the  agreement  constitutes  almost  con- 
clusive evidence  that  it  was  never  acted  upon. 

On  the  5th  issue  the  Court  finds  for  the  reasons  given  in  its  decision  on  the  4th  issne 
that  the  will  of  Bhawani  Pershad  was  revoked  by  him  during  his  lifetime,  and  that,  grant- 
ing it  for  the  sake  of  argument  that  it  was  not  so  revoked,  it  was  never  acted  upon,  and 
that  Ramkithen  and  Baena  Tewari  have  been  in  proprietary  possession  of  the  estate  nnder 
the  agreement  of  I8dO,  adversely  to  the  trusts,  if  any,  created  by  the  vnU. 

On  the  7th  issue  the  Court  holds  that  the  plaintiff,  as  son  of  the  uncle  of  Ramkishen, 
is  entitled  to  the  property  in  dispute  in  preference  to  the  defendants,  there  being  no  evi- 
dence to  show  that  he  was  adopted  by  Bhawani  Pershad  Tewari. 

On  the  8th  issue  the  Court  holds  that  the  plaintiff,  as  heir  of  Ramkishen  Misser,  is 
entitled  to  the  reliefs  sought. 


Obdeb. 
The  suit  is  decreed  with  costs. 


Dated  10th  December  1887.  (Sd.)  Miktunjot  MtiKxan, 

Stibordinaie  Judge, 
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Absoondlns— 

inferences  to  be  drawn  from      41, 

41n,  44,  48 
statements  made  at  the  time  of  Sin 
accused  :  evidence  taken  against . .   722 

Acceptor— 

of   bill-of-exchange  :    estoppel  679 

AccesB— 

to  document  raising  presump- 
tion of  knowledge  . .     97  ' 
absence   of        . .              . .              . .    589 

meaning  of  sexual         . .         590 — 593 
non-CTidence  of  parent  to 
prove  . .     593,  687n..  687,  688 

Accessioii— 

of  sovereign  ;  judicial  notice,  339,  342 
to  office  of  public  officer  339,  343 

Accident- 
facts  showing    ..  ..  ..38 

proof  that  act  was  or  was  not 
an  ..  ..         101—103 

raising  presumption  of  negli- 
gence . .  . .  614 

injury  by  :  onus  . .  . .   365 

evidence  negativing        . .  . .  513 

Aeoldental— 
or  intentional :  determina- 
tion of  ..  ..         101—103 

Accomplice- 
confession  of  co-accused  . .    180 

presumption   as   to  . .         595,  698 

spy,  informer,  detective  not        ..  712 
charge  of  jury  in  respect  of 
evidence    of  ..  ..714 

competent  witness         ..         710 — 717 
meaning  of       ..  ..  710,  711 

why  untrustworthy      710,  711,712 

1093,  1094 
corroboration  of  ..         715 — 717 

previous   statements  of  ..  775 

Accord  aatlantotlon  - 

plea  of :   onus  . .  . .  636 
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125 


50 

530 
389 


Account-books— 

relevant  as  admission 
See  "Boolct  of  Account." 

Acoonnt  rendered- 

when  regarded   as  allowed 

Accounts- 
burden  of  proof 
secondary  evidence  of 

Aoonsed— 

cannot  be  examined  as  witness 

685,  686 
0O-:  cross-examination  by  . .  743 

not    calling    evidence  no  infer- 
ence   against,     if     no    prima 
facie   case      ..  ..  605,606 

Aoknowledgment- 
of  debt  . .       130,  130/1,  133  460 

Mahomedan  law  318n,  616,  617 

.  Acqnleseence- 

of  agents  . .  . .  . .  49» 

admissions  inferred  from  . .     49 

estoppel    from  . .  . .  •  •  654 

Acquittal  - 

barring  subsequent  trial  271,  272 

mode  of  proving  previous,       272»i  416 

Act- 
estoppel  by  . .  •  •  649 
extent  of           . .              .  •  . .  6,  7 
relation  of  the,    to  English    law  of 

evidence         ..  ..  l^^"*- 

importance  of  sections  (6-11)  of  the 

38  Int. 
effect  of  section  165  of  the  73  Int. 

general  observation  on  the  76— 78  Int. 
scheme  of  part  II  of  the  76,  77  Int. 
criticism  on  the  . .     79-  96  Int. 

Act  of  Parliament- 
private  ;  presumption  . .  425 
relevancy  of  statement  in  an    258—261 
judicial  notice  of       338,  340,  341,  342 

"Adding  to"— 

terms  of  document         . .  466,  483 

Admiralty- 
judgment  . , 
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Admission- 
general  rule  with  regard  to  74Int. 
in  reference  to  crime       . .  74Int. 
acknowledgment  of  debt              . .   133 
in  respect  of   privity    ..         133—139 
by  agent           ..            120n..  123—129 
by  agent  or  director  of  com- 
pany             ..             ..  125r. 

by  bank  manager  ..  ..   125 

by  arbitrator  for  purpose  of  set- 
ting a«ide  award  ..142 
by  bankrupt     ..             ..           138,  139 

proof  of  ..  139.  140-144 

by    co-defendants  ..    122 

by  conduct        ..  ..45,  107,  140 

binds  parties,   privies  and  not 
strangers        . .  . .   142 

definition    of    ..  ..107.  108,  118 

by  coparcener  . .  . .   134 

by  joint-tenant  . .   134 

of  intestate  against  adminis- 
trator ..  ..134 

by  executor      ..  ..  121,  122 

by  administrator  ..         121.  122 

by  prosecutor  . .  . .    1 22 

by  guardian  of  ward      ..  129,  130 

by  jaghirdar      . .  . .  . .    1 21 

by  trustee         ..  ..  121,   122 

by  respondent  . .  . .    123 

by  joint  contractor  ..120,  120n..  130 
by  partner       ..     120.,  120..  130,  138 
by  assignee  of  bankrupt  . .   1 21 

by  manager  of  property  ..   126 

by  manager  of  Hindu  family     ..   126 
by  minor  ..  ..  ..Ill 

made  to  stranger  ..III 

as  to  contents  of  documents     367.  376 
by  agreement  . .  . .  349 

no  notice  . .  . .  . .  349 

by  nominal  party  . .  121,  132.  133 

by  guardian  ad  litem        111—140, 

132,  133,  138 
by  next  friend  . .  132.  133 

by  officers  of  companies  . .  26n. 

by  agents  ..  ..  ..Ill 

by  party  adopting  another      133.  134 
by  patnidar      ..  ..  134n. 

by  party  interested  in  subject- 
matter  ..  119,130—133 
by  person  from   whom    interest 

derived  .,  ..119,133,138 

by  party  to  proceeding  or 
agent  ..  ..         119—123 

by  persons  whose  position  must 
be  proved  as  against  party  to 
suit  ..  ..  119,  138 


Pack. 
Admission— (Mnid.) 
by  prosecutor  ..  ..Ill 

time     when,     and    persons     to 

whom,  may   be  made  ..   HI 

by  xeferee  ..  ..  120.139 

by  strangers      ..  ..  ..   139 

by  debtor  against  sheriff  ..   139 

by    suitor      in      representative 

character  119.  121 

by  surveyor      . .  . .  . .  220 

by  waywarden  . .  . .  . .  220 

by    shopman  . .  . .  221 

by  tenant- in -common     ..  ..131 

by  co-tenant    . .  . .  . .   131 

by  ryot  ..  ..  ..131 

by  vakil  ..  ..  ..128 

by  solicitor       ..  ..  128.129 

by  counsel        ..  ..  128,  129 

by  wife  ..  ..136 

by  agent  in  criminal  cases  ..   127 

in  matrimonial  causes    ..  l2Sii. 

by    zemindar     . .  . .  . .   133 

by  assignor  ..  134.135 

consisting  of  hearsay     .,  125n. 

by   director   or   agent  of   com- 
pany ..  ..  ..   12.> 

dispensing  with  proof  128,  129,334,336 
documents        and        testimony 

when  an         . .  . .   140 

effect  and  circumstances  of         ..114 
effect  of  . .  . .         187—189 

rebuttable  evidence   only  ..   187 

evidence  ..  ..  12,  13 

in  Court  . .  . .  . .     13 

founded  on  hearsay       ..  ..114 

consisting  of   declarant's  opinion, 

beUef  114 

general  rules  with  regard  to  107 — 1 18 
exception     to     rule    of,       against 

hearsay  ..  ..  ..    107 

in  arbitration-proceeding  . .  8n. 

in  civil  oases  when  relevant.    145—147 
inferred  from  conduct    ..  ..4 In. 

involving  erroneous  conditions  of 

law  ..  ..  188n. 
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judgment  considered  as  ..   113 

made  before  arbitrator  ISlii. 
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or  joint-crime  ..123 

made  on   condition  (hat  evideneo 

of  it  is  not  to  be  given  . .  145 
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made  to  legal  adviser    .. 

made  in  soliloquy  or  sleep 

for  purpose  of  trial 

in  deposition    . . 

of  fact  or  law  by  advocate 


Page. 

..  112 
..  112 
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made  in  course    of  judicial  pro- 
ceedings . .  . .  . .  640 

made  to  police  . .  159,  160 

made  with  fraudulent  purpose  1 88 

founded  on  mistake  . .   189 

made  witliont  prejudice  146,  147 

matters  provable  by       ..  ..116 

may  shift  burden  of  proof  . .   189 

value  of  . .  189n. 

nature  and  form  of         ..         112 — 114 
stamp  and  registration  112n. 

none  where  right  acquired  before  . .   138 
withdrawal  of   . .  . .   114 

not  conclusive  proof       114,  187, — 189 
may  operate  as  estoppel,  114,  187 — 189 
obtained  by  compulsion  ..   114 

without  prejudice  . .  . .    1 14 

of   evidence.     See  Evidenee. 

of  execution  dispensing  with  proof 

of  attestation  . .  397,  402,  637 

of    fact    dispensing     with    proof, 

348,  363 
oral,  as  to   contents  of  docu- 
ments . .  . .  lis,  144,  145 

of  execution  of  document  . .   US 

party  not  bound  by  admission  in 
point  of  law  ..  ..  ..   128 

person  by  whom,  may  be  made  110,  111 
plea  of  guilty,  evidence  of  284n. 

principal  and  surety       . .  . .    133 

proof  of,  against   persons  making 

them  140—144 

relevant  against  whom  ..   119 

sales  in  execution  and  for  arrears 

of  revenue  . .        135 — 137 

statements  by  party  interested  in 
subject-matter   and  from  whom 
interest  derived  must   be  made 
during  continuance  of  interest. .   138 
use  of  account-book  as  . .   240 

weight  to  be  given  to    ..  117,  118 

when  conclusive  . .  360 

by  pleading       . .  ..  360,  361,  362 

by  conduot  of  suit  ..  350 

when  may    be  proved    by    person 

making  it  . .         140 — 144 

which    is    mere  inference    drawn 
from  facts      . .  . .  189it. 

whole  must  be  considered         116 — 117 
why  admitted  . .  . .   107 
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with  respect  to  unstamped   or  un- 
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AfiBda-vlts— 

act  not  applicable  to     . .  . .  6,  7 

of    witnesB   not  receivable  against 
party    in     subsequent     prooeed- 
ins  ..  ..   140 

admission  in      ..  ..  ..   112 

evidence  given  on  . .  . .  722 

filed    and    withdrawn :  liability  to 
cross-examination  737n. 

Afflrmfttlon — 
evidence    on  t  use  of  deposition  in 
former  trial  . .  220, 

omission  to  administer  . .  084 

Affirmative 
burden  on  party  stating  ..  524 

legal,    not     necessarily     gramma» 
tioal  ..  ..  ..626 

in  substance  and  form  . .  626 

Agency— 
in  contract,  tort  and  crime :  similar 

facie  admissible  to  prove     504  -  607 
bnrden  of  proof  ..  ..  630 

distinction    between,    and    estop- 
pel   ..  047,048 
Agent- 
notice  to            . .             . .  08, 98it 

admission  by      110,  118,  120,  123-129 
report  of :     admissibility    against 
principal  ..  ..   126 

admission  by,    in    criminal    oases  127 
plea  of :   onus  . .  . .  636 

authority  of  .,  . .  648 

misrepresentation  and  fraud  of,  . .  648 
cannot  set  up  iue  ttrtii  . ,  081 

estoppel    against,    in    favour    of 
principal        . .  . .  . .  648 

proof  of  . .  .:.  . .  728 

estoppel  by,  statement  of         047,  648 
of  corporations  ..  ..  647 

evidence  to  show  person  contract- 
ed as  . .  . .  . ,  484 

principal    and,  relationship :  onns 

574,  675 
continuance  of   relationship         ..  674 
Ag8  ravation— 

of  damages        . ,  ...  , .  320 

Agreement- 
method  of,  and  difierence  20  Int. 
where  inconclusive    . .            . .  20  Int. 

illustration  aa  to  method  of,  and 
difference  . .  . .  21  Int. 

diffloultiee  as  to  method  of,  where 
several  causes      producing  same 
effect        ..  ..  ..21  Int. 

weakness  of  the    method  of,   how 
cored        ..  ..  ..  21  Int. 
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Agreement— (nmbf.) 

when  method  of,  a  case  of  method 

of  difference  . .  34  Int. 

application  of  the  method  of      48  Int. 

Agriculturist- 
opinion  of  . .  . .  . .  301 

AUbl- 
defence  of  . .  . .  37,  SOh 

Alienation— 
onus  . .  . ,  546, 553 

Almanac- 
reference  to       ..  ..  ..  344 

Alteration— 
of  document     ..  ..  ..  443 

Ambiguity— 
as  to  confining  evidence  to  issue  1 1  Int. 
as  to  excluding  hearsay  12  Int. 

of  the  word  evidence     . .  . .  Int. 

effects  of       . .  . .  13  Int. 

of  document  cleared  by  acts  done 

under  it  ..  451,452 

of  document     . .  . .        451. 733ii 

patent  . .        451, 603—506, 500 

Utent  . .        451, 506, 610—515 

constmction   of  instrument :  good 
faith  ..  ..  ..  584 

in     document :    surrounding    cir- 
cumstances ..  ..  661 

American  dedslons- 
authority  of      . .  . .  643». 

Ancient  document- 
proof  of  possession  ..  ..  70* 

alteration  ..  ..  ..443 

corroboration  of  . .         443, 444 

comparison  of  ..  ..  404 

no    presumption    of    exeontants' 
authority       ..  ..  443,444 

relating  to  right  and  cnstom       ..  222 
rules    as    to    ..  ..        441—446 

secondary  evidence  of    . .  386,  443 

calculation  of  period  30  years     . .  443 
value  of  ..  ..  443.444 


Ancient  possession- 
evidence  of 


222,223 


Animal- 
evidence  as  to  propensities  of,    38,  30 
injnry  by  :  proof  of  scienter        . .  88ii 
acts  in  conformity  with  nature  . .  619 

Appeals- 
civil  and  criminal  ..  ..20 
dealing  in,  with  admissibility     ..     32 
objection  in,  to    admission  of   se* 

condary  evidence        ..  ..   370 

in  criminal :  onus  . .  528,  629 

civil :  onns         . .  . .  528,  620 

estoppel  from  varying  case  in      . .  638 
estoppel  from  instituting  ..  638 
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Arbitration  - 

admiBsiona  made  in        . .  . .  7,  8 

See  "  ArbilraloT.  " 
no     presumption    against     party 
from  Tefnsal  to  submit  to       147,  631 
Arbitrator- 
act  not  applicable   to  proceedings 
before  ..  ..  ..6,7 

duties    of  . .  . .  . .  7, 8 

not  inolnded  in  term  "Court "     . .       9 
admission  made  before  12In. 

admission  of,  for    purpose  of    s^t- 
tiug  aside  award  . .  . .   142 

admission  'without  prejudice,      ..   146 
evidence  given  before  . .   228 

aa  witness         . .  . .  689 

regularity    of   proceedings  of  pre- 
sumptions ..  ..  624 

ArflCTUuont— 
on  the  method  of  agreement  20,  21  Int. 
on  the  method  of  difference  20,    21  Int. 

Army- 
Articles  of  Wat  for 


338,342 


meaning  of        ..  ..  ..  300 

opinion  on  points  of      . .  297,  301 

matters  :  reference  to    . .  339,  340,  344 

Articles  of  W*r— 

jndicial  notice  of  . .  338,  342 

Artiat- 

opinion  of         . ,  . .  . .  301 

Artlaan- 

opinion  of         . .  . .  . .  301 

Assault- 
damages  in  action  for  . .     61 

Assessor- 
view  by             . .             . .  13, 796 

examination  of  witnesb  by  ..  731 

witeess              ..            ..  ..  686 

questions  by                    . .  ■ .  795 

Assertion- 
one  direct,  outweighing  many  33  Int. 

Asslcdiee- 

ot  bankrupt :  declarations  of      . .   121 
admission  of  plaintiff's  title  I21n 

suit  against :  onus  to  prove  date 
of  deposit  of  title-deeds         ..  143 

Aasisnor— 
admission  by  ..  134,  136 

Attaohment- 
bnrden  of  proof  ..  ..  630 

Attsndanoe- 
of  witnesses  ..  ..  721 

exemption  from  ..  ..  721 

Attestation- 
proof  of  execution  of  document  . .    115 


Pa<!e. 

Attestation— {conM. ) 
does  not    imply      knowledge      of 

contents  of  document  97,  621 

admission  dispensing  with    proof 
of  ..  ..  ..537 

as  formality  of  execution  . .  395 

meaning  of        . .  . .  398, 399 

summary     of    rules    with    regard 
to  ..  ..        399—401 

want   of :    whether  document  ad- 
missible for  any  purpose  . .  399 
of  documents                   . .         397—402 
onus                    ..             ..          571,672 

persons  who  may  attest  308,  399 

presumption    in   case    of     ancient 
document       . .  . .         440, 441 

presumption  of,    when    document 
called    for     and   not  produced 

435,441 
does  not  necessarily   import  con- 
currence        „  .,.  ..  662 
Attesting  witness- 
repudiating  will              . .  . .  567 

See  "Attettation,"    "Witness.'' 
Attommeat— 

of  tenant  ..  ..  ..673 

Attorney- 
admission  by     ..  ..  128,  129 

proof  of  admission  made  to        . .   145 
compromise  of  suit  by    . .  . .  352 

judicial  notice  of  . .  339,  343 

cannot  disclose  profeiaional    com- 
munication   ..  ..  ..  694 

Auction-purchaser— 

burden  of  proof  ..  ..  531 

presumption  in  favour  of  . .  629 

Autborlty— 

continuance    of :    presumption     . .  600 

Avoidance— 

of  incumbrance :  onus    . .  . .  631 

Awargha— 

papers  . .  . .  243,  244 


Bad  Oharaeter— 

previous 
See   "Charaeler.'' 

Bad  Faith- 
fact  showing    . . 

See  "OoodFaM." 
onus  of  proving 

Bailee— 

presimiption  of  negligence 
estoppel  of 

setting  up  title  of  another 
■nit  of  interpleader  by  ^ 


326—328 


24n.,  98 

541,  684 

..  614 

679,  680 

..  681 

..     68 
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Bailment- 
law  as   to          ..  ..              ..681 

Bank — 

admissin  bj  mtmager  of  ..126 

custom    of       . .  . .            . .  316 

officer  of,  not  compellable         ..  683 

Banker- 
books  of            ..  ..               241n. 

opinion    of        . .  . .             . .   301 

not     compellable     to     produce 

book               ..  ..             ..   871 

Banker*— 

evidence  conoeming  . .             . .   871 

Bankers'  Books- 
certified  copy  of  . .  . .   386 

Baiikmpt— 
admission  by  assignee  of  ..   121 

declaration    of,     before    and 

after  bankruptcy  ^   138 

leaving    dwelling :  evidence    of 

intention        . .  . .  •  •  61». 

Bankruptcy- 
proof  of  knowledge  of  ..  ..94 
severs  joint  interest      ..  ..   138 
enquiries    in,  guarding    against 

fraud  ..  274n. 


Baptism- 
register  of 

Barrister- 
See   "OotHwrf." 

•Beherf- 
papers 

Belief- 
admission  consisting  of 
as  to  identity 

Benaml- 
parol  evidence  to  show 
burden  of  proof 
fraud  against  creditors 
tenant 


..   250 


...  244 

..   114 

. .  60«. 

..   486 

631—533 

667,658 

..   671 


transaction  :      estoppel    arising 

from  >•  ••         856 — 668 

transaction  :  presumption         627,  628 
Bengal  Land  Bearlstratlon  Act.— 
entry   in    register   made  under..  249 

Best  evidence- 
rules  as  to  12  Int. 

Btble- 
statement  in  family       ..  ..   217 

Bigamy- 
prosecution  for :  proof  of  mar- 
riage              . .  * .               318fi. 
Bill  of  Bxohanga— 
drawn  in  set   ..  ..          453,464 
presumption       of  considera- 
tion                . .  . .           696, 699 
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Bill  of  ■xehaaga — lemtd.) 
aooeptor  of :  estoppel    . .  . .  679 

See   '  NtgotiMt  Intlntmt»t." 
Blrth- 
of  member  of  family     ..  ..  218 

date  and  place  of  ..  ..   218 

register  of        . .  . .  . .   2S0 

register  of,  public  servant         ..  244 
enliy  of,  in  India  246«. 

during  marriage  conolusiTe  proof 

of  legitimaoy  ..        588—593 

proof  of  . ,  . .  . .   465 

Bodily  Feeling- 
complaint,  evidence      . .  . .  42ii. 

fact  showing  statement  of        87, 

OOii..  94ii.,96 
Body- 
admission  as  to  ezistenoe  of 

stete  of  ..  140.  143 

£Mt  showing  state  of  . .  87.  94ii. 

Bond- 
in  possession  of  obligor  . .  607 
stipulation  for  endorsement  of 
payment  on  back  of  . .  . .  661 

burden  of  proof  ..  ..  633 

exeoutaon  of     ..  ..  ..  533 

Book- 
kept    in     ordinary    course     of 

business  . .  196,  202 

how  much  of,  to  be  proved,  263,  264 
law— statements  in  261,  262 

of  broker  ..  462 

of  public  offices  ..  ..  40$ 

of  reference  :  presumption         . .  438 
public  or  official.    See  "  Publie 
Record  ". 
Books  of  Aoooont— 
evidence  . .  . .  . .     50 

exception    to   mle    tiiat    party 
cannot  make    evidence  in  his 
favour  .,  ,.  107)1. 

admissions  in  ..  ..  112,  113 

oorroborative  evidence  only     237,  238 
inference   from  absence     of  enfay  239 
court  must     look  at  whole  of 
entries  ..  ..   240 

hath-ehUta  book  . .  . .   240 

distinct  entries    should  not  be 
read  ..  ..   263 

entries  kept  in  course  of    busi- 
ness ..  ..         236—243 

weight  to  be  given  to  ..  236*. 

jama-watU-baii  jamabamli 

and  other  papers  240-844 

must  have  been  kept  in  regnlar 

course  of  business      ..  _  MO 
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meaning  of   "  kept  in  tha  regu- 

Ur  ooane  of  basiiMW  "  . .  240 

nnmerous  Mid  bulky  241». 

oommiasions  to  examine  34I». 

production  of,  in  eTidenoe  241». 

famishing  copies  of  entries         . .  841 
proof  of  . .  . .  . .   341 

personal    knowledge      of    facts 

stated  ..  ..241 

proof  that  regularly  kept  238,  238».,  241 
test  of  genuineness  of     . .  336n. 

admissibility  of  . .  . .  237 

used  to  teftesh  memory  2S8,  239 

and  as  admissions  . .  2S8,  230 

And  under  s.  34,  oL  (2)  . .  240 

Book*  of  psfarenoo— 

resort  by  court  to  339,  344—347 

Boiisht  and  sold  notes— 

ooDstitoting  oontraet  . .  462 

Boundary— 

proof  of  «.  ..  Kdn. 

demarcation  of,  by  snrv«y  . .  256 

between     lakiiraj     teonre    and 

zemindar's  mal  land  S53,  654 

burden  of  proof  ..  533,  534 

presumption       ..  ..  ..  628 

road :    presumption   of    owaw- 

ship  ..  ..  ..630 

Breach  of  pronsisa— 

evidence  of  character     . .  . .  330 

necessity  of  corroboration  . .  718 

Bribery- 

eridmce  of  conduct       ..  ..45 

of  witaess  ..  ..  765,  768 

British  India- 
meaning  of        ..  ..  ..6 

British  Territories- 
See   "  Territonet.  •• 


books  of  _  ..  .„  462 

Borden  of  proof- 
to  show  date  of   deposit  of  title- 
deeds  in  suit    against  offioial 
assignee         ..  ..143 

that  confession  is  Tolmiary  148—154 
admission  may  shift      ..  ..   189 

affected  by  presumptions         22<t., 

626,  661 

as  to  statements  under  ss.  32^  3S,     190 

in  case  of  allegation  of  eostom      86» 

nse     of    depositioB    in    former 

♦rial  ..  ...  „.  227 

aceonnts  ..  ...  ...  630 

agency  ...  ..  630 

attaohments     ...  ...  630 
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Burden  of  proof— <«»iti<.; 

affected  by  capacity  of   parties      569 
anotion-purohaser  ..  ,.  631 

avoidance  of  encumbrance  ..  631 

settlement         ..  ..  ..  631 

houds  ..  ..  ..  633 

boundaries        ..  ..  633,  634 

Civil  Prooednre  . .  634,  635 

considerataon    ..  ..         636,  536 

contract  ..  ..  536.  6S7 

conveyance       ..  ^  636,  637 

considered  generally,        624 — 627, 

628-630 
custom  ..  ..  338,  330 

defamation       ..  ..  ..  639 

death S72,  673 

Hfe       . .  . .  ■  ...         672,  673 

easements  ..  ..  .,  639 

fraud  ..  ..         580—641 

good  and  bad  faith         641,  684—688 
Hindu     law  :      alienation     by 
widow  ..  ..  .,  646 

by  manager  of  guardian  ..  647 

byaebait  ..  ..  ..648 

Hindu  law  :  j<^t  property      641—643 
partition  ..  ..  ..  544 

Hindu  law  ;    inheritance,  adop- 
tion . .  649,  650 
alienation  by  father  .,  650 
Hindu    law  :    self-acquisition  544,  546 
stridhan            ..                          ..  545 

in  appeal  . .  .„  . .  529 

proviso  and  exception  . .  629 

minority  ..  ..  ..  fleO 

mortgage  ..  ..  ..660 

in  case  of  fact  especially  irithin 

knowledge  ..         560—672 

as  to  ownership  ...        576—684 

as   to    relationship  in  case  of 

partners         , .  . .         674,  676 

landlord  and  t«iattt  574,  575 

principal  and  agent       . .  574,  575 

in  criminal  law  . .         627,  638 

in    sense    of     introducing    evi- 
dence ..  ..  628 

inslovency  ..  ..  662 

insurance  ..  ...  ..  552 

inventions  ...  ,.  6S3 

lakhiraj  ...  ..  663 

landlord  and  tenant  664-667 

legitimacy         ..  ...  ..  667 

life  sad  death  ..  ...  ..  667 

limitotion  ..  ..        667—669 

malicious  prosecution    .>  ..  669 

notices  .„  „  660,  561 

ownership         „  ^    .  >     _  661 
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Burden  of  vroot—ietmld.) 

meaning  of 

524-627 

general  rule  ae  to 

..  524 

on  whom  liea   .. 

..  527 

aa  to  particular  fact 

..  527 

of    fact    in  order  to    give  evi- 
dence of  other  fact  ..  528,  728 
partnership       . .             . .  . .  561 

payment            ..             ..  ..  561 

pre-emption  . .  561 
perpetual  or    permanent  settle- 
ment             ..  629,  630 
plea  in  confession    and  avoid- 
dance             „             ..  ..528 

provisions  aa  to            ..  ..  522 

recitals              ..             ..  ..562 

rent-free  land   . .  562,  563 

test  aa  to  ..525 

thakbutt                          ..  ..  631 

BeiuMM' tiaasaotion  531—533 

title                  ..            ..  ..  563 

tort                                ..  ..  564 

wills                                 ..  664—567 
to    show    case    oomes     within 

exceptions  of  penal  Code  567—569 

Burial— - 

register  of                       . .  . .  260 

Bye-la  wa— 

jndiclal  notice  of          . .  . .  639 

Byatandera— 

exclamations  of              . .  . .     48 


Cannot  be  found- 
statement  by  person  who,  194,  224,  229 

Oapaolty— 
want   of,    in  contracting  party, 
evidence  of   „.  ..         467.  488 

Oarlcature— 
a  document     ..  ..11 

recognition  by  spectators  of       . .  224 

Oarrier— 
negligence  of   . .  . .  . .  614 

of  passengers  . .  . .  614 

of  goods  ..  ..  614 

Oaste— 
custom  ...  • «  •  •     66 

Oause— 
fact    the,    of  fact   in   issue  or 
relevant  facts  . .  . .     36 

Oanaatlon— 
oases  of  well   known  and  regu- 
lar ..  ..     38 
evidence  of                     ..     '        ..37 

Oellbaoy- 

of  member  of  family  ..  „.  218 


Paiie. 

Oenaus- 
recoids  of,  not  admissible  24&h. 

officer,  public  servant  . .  345 

Oarttflcate  of  gnardlansMp- 
not  a  public  reootd        . .  . .  247 

no  evidence  of  minority  . .  247 

Oertifled  oopy— 
of  deposition   . .  . .   234 

of  marriage  and  other  registers  3S0 
given  by  Registrar-General  of  Birtiis. 

Death  and  Kuriages  ..  250 

given  under  Registration  Act  250 
of  register  of  copyright  . .  251 

of  proceedings  under  Insolvent 

Act  ..  ..  261 

of  map  . .  253 

of  public  doonment      . .  407.  410, 

411,  412 
of  public  register  ..  ..412 

difference    between,    and     exa- 

amined  copy  . .  416,  417 

presumption  as  to  419,  420 

of  public  document  ..  427 

secondary  evidence  by  . .  388 

of  document  of  which  such  oopy 
can  be  given  in  England  . .  924 

Oeaslon- 
of  tenitoty  344,  694 

Obaraotar— 
evidence  of,  wh«i  important  75  Tut 

opinion  to  prove  ..  ..  296 

aa  affecting  damages  322,  329—33! 
in  criminal  proceedings  321,  324-  .329 
when  relevants  322 — 332 

of  witnesses  and  parties  . .  322 

in  civil  prooeedings  322—324 

of  prosecutor  ..  ..  ..  322 

bad 324 

previous    conviction :    evidence 

of 324 

showing    intention  .,  325 

meaning  of  . ,  322.  329,  33f> 

in  mitigation    and   aggravation 
of  damages    . .  . .  . .  329 

in  cases  of  breach   of  promise  : 

defamation:  adultery  329,  330 

presumption  . .  . .  602 

witness  to  ..744 

of  proseontrix  ..  ..  ..765 

Oharge— 
to   jury  in   case  of    aoeompUce 
evidence         ..  .,.        714,  7l-> 


Otajurltable  1 
constitution  and  goTemmeatof      315 

Charitable  Soelety- 
dooumoitB  of  .^  a.  ~  261 
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252—258 
..  438 


Obart- 

relevanoy  of  statement  in 
presmnption  as  to 

01iatt«l— 

no    neoearity    for      production 

of     . .  . .  366,  364.  366 

Obemloal  Bxaminer- 

report  of  . .  . .  301». 

Ohittab- 
of  revenne-anrrey  public  record  ..  247 

nature  of  anrvey  ..  267.  268 

is  a  pablic  record  . .  267 

other  ohittahs  . .  . .  268 

OlroomBtMitlal  Bvldenoe- 
meaaug    ox      . .  . .     «« 

admiasibiUty  of  ..14 

Talneof  ••     1* 

oonTiotion  on    . .  •  •  !*"• 

disregard  of:  by  mofnsail  juries  ..  14 
distributed  into  its  elements  . .  26n. 
meaning  of  ..         13.30  Int. 

and    direct   evidence   distingnishad 

13  Int. 
in  proof  of  fraud  . .     98 

OlTll  Procedure- 
Code  controls  Act  . .     27 

Olaims  on  estates  of  deceased  persons- 
oorroboration  ••  '^^ 

Olerk- 

of  professional  adviser  :  oommuni- 
cations  ..  ••  '86 

OUent- 

commtmioalaons  made  by  . .  78o 

Oo^consed— 

confession  of    . .  176—187 

cross-examination  by  . .             •  •  743 

Oo-defendant 

admisdon  by     . .  . .   i-z 

eross-ezamination  of  . .               I23n. 

cross-examination  by  ..743 

OoAn  plate- 

sUtementon     ..  ..217 

Oollateral  issue— 

when  judge  bound  to  try  31 

CoUeotor- 

kept  for  purposes  of  revenue      . .  Z4» 
register    of:  under    Bengal    Land 
Registration  Act  ..249 

OoUUlon- 
negligence  :  onus  . .  •  •  "*4 

Oolluslon— 
doeree    re-opened  on    ground    of  277 
jndgment  obtained  by       286,  290,  291 
meaning  of        ..  ••  ^^ 

ColonUl  Iaw- 

pioofof  282 


Paob. 

Oommeroe— 

document  used   in  :  statement  in 

196,  202 

Oommisslon— 

documents  attached  to :  objec- 
tion to            . .             . .  . .     33 

to    assertain    amount  of    damage     62 

evidence  taken  on           . .  226n. 

returned      before     witness  fully 

cross-examined            . .  . .  233 

evidence  given  on          . .  72^  723 

Oommlssloner— 

evidence  given  before     . .  . .  286 

Common  course  of  boslnass— 

presumption      ..  ..  696,  603 

Oommon  course  of  human  conduct — 

presumption  ..  ■•  696 

Oommon  Oounw  of  natural  events— 

presumption       . .  . .  •  •  695 

Oommunloatlon— 

professional       ..  ..         766—777 

Oompany— 

UabiUtyof         ..             ..             ..  26 

admissions  by  officers  of  ..  26n. 

document  served  by  post  on         . .  106 

admission  by  agent  or  director  of . .  124 

by  servant  of    . .            . .             . .  126 

register  of  members  of   . .             . .  260 

certificate  of  shares  or  stock  of    . .  260 

report  of  inspectors  of    . .             . .  260 

minutes  of  resolution  of               . .  260 
winding  up  :  documents    of  com- 
pany and  liquidators                 ..  260 
doctrine  of    estoppel    applioable 
to            646,647 

Comparison— 

proof  of  handwriting  by  ..  313 

direction  to  write  for  purpose  of  . .  402 
of  signature,  writing  or  seal  402—406 
of  writings :  meaning  of  . .   402 

of  ancient  documents  . .  404 

of  writings  :  cross-examination     . .  406 

Competency— 

of  witness  682,  683,  720,  732 

of  witness  :  privilege  distinguished  683 
who  are  competent  , .         684 — 686 

lunatic  ..  ••  684 

nnderstanding  test  of     ..  ..  684 


Oompellabllity— 

of  witness 
Oomplaint— 

evidence  of        . . 

dismissal  of :  not  aoqoittal 
Composition— 

of  offence  :  omus  . 


...688,  683,  720 


41,   48 
...  272 


•  638 
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Oompromts*— 
power  of  ooimiel  and  pleader  to  . .  352 
attorney's  eridence  of  . .  . .    147 

decree     made    in    pnrsnance    of : 

eTidenoe  of  custom     . .  279n. 

°'  «"«*  •  •  . .  352 

estoppel  arUing  out  of  . .  . ,  03$ 

not  snperseding  decree    . .  638,  639 

OMumiMon— 

admission  obtained  by    ..  ..114 

OoooealmMit— 
of  evidence       ..  ..       40,  41,  46 

OonoloBiTe  i>roof— 

meaning  of        . .  . .  . .     21 

of  legitimacy   ..  ..         688—694 

of  cession  of  territory  . .  594 

admission  not  , ,  , ,   ig4 

Oondnot— 
coarse  of,  as  to  one's  being  innocent 
OTOOt  ..  ..  34  Int. 

evidence  of  . .      39,  43 45 

does  not  include  statement         40,  46 
statement  affecting,  made  in  pre- 
sence , .  40,   48 
admissions  inferred  from  41)|. 
showincr  intention  of  parties  to  an 

instrament  . .     45 

of  family  showing  family  arrange- 

">">*•  ..  46ii. 

admission  by   . .  . .         107,  I08n. 

opinion    on  relationship  ezpreased 
by    ..  ..  ..  ..  2»7 

family  ..  ..  ..318 

character  in  proof  of  . .  316 

explaining  ..  ..  326 

evidence  of,  in  aid    of  interpreta. 

tion  of  doonment         , .  . .  45] 

evidence     of,    as    affecting    docn- 

ment  . .  473,  482—496 

presumptions  from  . .  . .  622 

estoppel  by       ..  ..  ..940 

Oonfesslon— 

evidence  ..  ..  ,.13 

an  admission  in  reference  to  crime  74  Int. 
inferred  from  condnct  of  prisoner     I08n. 
definition  of  ..         ..  108,109 

distinction  between  admission  and  108 
judicial  and  extra  jndicial  109,110 

principle  upon  which  reception  of, 
depends  . .  . .  , .   109 

value  of  . .  . .  . .   100 

conviction  npon  uncorroborated  109, 110 
retracted  ..  ..  110,147 

corroboration  of  retracted  ..   163 

general    rule  that  accused  affected 
only  by  his  own  oonfeaaion     110,  111 


Oonflanlon— (eoiibi.) 
recorded  by  Magistrate 
irregularity  recorded      .. 
when  irrelevant 
whole  mast  be  considered 


Pack. 

..  112 

..  113 

..   114 

117,  »3 

weight  to  be  given  to  1 17.  118 

false     ..  ..118 

irrelevant  if  caused  by  induce- 
ment, threat  or  promise  147,  169 
ground  upon  whidi  reoeiv«d  . .  147 
onus  of  proving  voluntary  cha- 
racter of  ..  147—154 
presumed  to  be  voluntary  . .  149 
not  necessary  that   Sessions  Jadge 

should  read  to  prisoner  151a. 

promise  or  inducement  to  mafae  . .  154 
relevancy  of,  to  be  determined  by 

Court  . .  154,  155 

obtained-by  undae  inflaenoe  mean- 
ing of  "person  in  aathority".. 

155.  156 
not  .necessary    that    promise    or 
threat  should  be  actually  ottered 
by  person  in  authority  . .   156 

inducement  to  confess  must    have 

reference  to  the  charge  156, 157 

inducement  :     advantage    to      be 

gained  or  not  to  be  avoided      . .   157 
inducement  meaning  of  '  'saflSoient 
to  give  the  accused  grounds' '   . . 

157. 158 
to  police  cannot  be  proved  159 — 163 
made  while  in  police  custody  163 — 165 
while  in  police  custody :  infor- 
mation leading  to  discovery  165 — 172 
made  after  removal    of  impresaion 

caused  by  inducement  172,  174 

leading  to  discovery  :   meaning  of 

"discovered"  ..         167—169 

leading  to    discovery  :  meaning  of 

"in  consequeAce  of  information  169 
leading  to    discovery  :  how   much 

of  information  may  be  found  170 — 172 
accused  overheard  muttering  . .  173 
made  in  answer  to  questions  . .  173 
made  without  waning  . .    173 

promise  of  secrecy  . .   173 

deception  to  obtain  . .  . .    173 

made  when  drunk  . .  . .    174 

of  co-accused  176 — 187 

of  co-accused  :  "tried  jointly'*   .. 

177,  178 
of  oo>aoeiiMd:    "  for    the    same 

offence"         ..  ,.  178.179 

of  ro-aoonaed :    meaning  of   teon 
"eonfrsnon"  .  .  179 
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Page. 
Oonfoaslon— (MHtM.; 

of     oo-aoouied :  affecting    himseli        *>< 

and  some  other"        ..  ISO,  181 

of  co-socnsed.  "made"  ..  181 

of  co-acouaed  :  "proved"        181,  181n. 

of  oo-acoaned :    meaning    fff  term 

"Conrt"         ..  ..  ..   182 

of   co-aocnsed  :     "  may  take    into 

consideration"  ..         182—186 

of  co-accuaed  :  corroboration    183 — 186 
of  co-aooneed  :  "as    against    such 
other   person  as  well  as  against 
the    person     who    makes     such 
confession"    ..  ..   186 

TACord  of:  public  document         ..  408 
presumption  as  to  record  of         . .  421 
evidence  of  contenta      . .  458,  459 

Oonfienlon  and  avoldanoa— 
onus  . .  . .  . .  636 

Oonfldenoe— 

person  in  position  of :  good  faith  684 — 688 
OonfldentlaJ  Omnmaaioation— 

with  legal  adviser      696,  697, 699,  -  702 
OonHrnwtlon— 
of    testimony :    similar    facts     ad- 
missible for    . .  . .  . .     39 

facts  supporting  inference  . .    60 

Oonfrontatlon— 
of  witness  . .  . .  . .  726 

Oonaant— 

to    abide  by  testimony   does    not 
bind  to  hearsay  . .  30n. 

See  "Contract." 
to  evidence  being  taken  as  sufficient  Sin. 
to  reception  of    injMlmissJble    evi- 
dence ..  ..Sin. 

Conrt    bound  to    decide    withoot 
reference    to   previous    arrtmge- 
ment  between  parties  ..     33 

Oonaant  Decree  - 

setting  aside  of  . .  286ii. 

Oonsld«r*tion— 

evidence  to  show  want  of  467,  489,  490 
non-receipt  of :  onus       . .  633,  636,  636 
oons  of  proving  . .  536, 636 

failure  of:  onus  ..  ..   107 

recital  of  . .  . .  662 

proof  of  . .  . .  . .  562 

presumption  of  . .  923 

Oanaplrmoy- 

in  tort  of  crime  . .  . .     26 

declarations  of  conspirators  . .     47 

things  said  or  done   by  conspirator 

in  reference  to  common  design  54 — 66 
proof  of  . .     66 

evidonoe  in  proof  of  . .  328 


Paok. 

OonBtractlon— 
of  Act  ..  .,  ..3—6 

of  document       . .  .^       460, 606]|. 

of  foreign  writing,  opinion,  as  to    617 
of  document  consistent  with    good 
faith  ..  .,  648,622 

Oonsal— 
certificate  of      ..  ..^  ._  413 

power-of-attomey     executed      be- 
fore ..  ..  ,j  434 

Oontlnoaaca— 

presumption  in  favour  of  . .  676 

of  Ufe  . .  . ,         672, 673 

Oontlnnlty— 

presumption       ..  ..697,699,608 

presumption     of,     not     retrospeo. 
tive  ..  ..  ..600 

future  not  presumed       . .  . .  600 

Oontraot— 
document  made  proof  of  28,  29 

to  abide  by  evidence  of   witness     . .  30n. 
breach  of :  damages        . .  . .     62 

construction:      notice      of      con- 
tenta ..  ..  ..98 

evidence  of  terms  of       . .        462  —466 
variance  of        . .  . .         466  -  503 

want  of  capacity  . .         467,  488 

oral    evidence  to    show  time   when 
document  becomes       ..  ..  473 

by  agent  . .  . .  484 

burden  of  proof  . .  . .  636 

estoppel  resting  on  . .  . .  639 

boundary  between   breach  of,    and 
estoppel  ..  ..  641,642 

Oontradlction— 
of  statement  made    under    ss.  32, 

•33 190,  194 

deposition  in  former  trial  228,  229 

of   witiiess ;   judgment    admissible 

for 283 

of  answers  tending  to  shake  credit 

299n. 
of  terms  of  document      . .  466,  483 

of  witness  . .  . .  737. 754 

by  previous  statement  in  writing  . .  760 
exclusion  of   evidence    to    oonti'a- 
dict  ..  768—761 

OonTanatlon— 

how  much  to  be  proved  263,  204 

Oonveralon— 

from  one  reUgion  to  another         . .  631 
Oonvart— 

to  Mahomedanism  . .  . .  6S9 

'    Native  Christian  . .  539 

OooTeyanc*— 

in  reahty  mortgage         .,  . .  474 

burden  of  proof  ..  ..  636 
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'  Paoi. 
Oonviotlon- 
barrfaig  inbseqnant  tri»l  271,  272 

mode  of  proving  previoiu  272n. 

Jndgmeot  of,  no    eyidenoe  of    its 

tmth  in  oi-vil  oasM  . .   284 

evidence  of  bad  eharacter  324,  326 

to  prove  gnilty  knowledge  . .  324 

proof  of  ,.  416,  460 

obtained      upon      evidence       of 

acoomplioe      ...  710,711 

upon  statement  of  dngle  witness . .  718 
prerioas,    of    witness :      evidenoe 
of  ..  ..  ..  758 

Oo- parcener- 
admission  by    ...  ..   134 

Copy— 

of  copy  not  admissible   . .  . .  373 

of  copy  kept  in  registration -office . .  373 
nse  of,  to  refresh  memory  . .  782 

Oopyrlgrht— 
certified  copy  of  entry  in   book  of 
registry  ..  ..260 

Oorrespondent— 

admission  of  respondmt  . .  ]23 

Ooronmr— 

evidenoe  given  before  . .  226 

Oorporatlon— 
admisdott  by  surveyor  of  . .   126 

doctrine    of    estoppel     appHoable 
to      ••  ..  ^  ..646 

Oorpae— 

finding  of,  not  essential  to  con- 
viction ..  ..  i62ff. 

Oorpas  dellotl- 
meaning  of  . .     18 

proof  of  . .     18 

rule  as  to  36  Int. 

existenoy  of,  wrongly  inferred  36,  36  Int. 
Oorroboratlon— 
evidence  givep  in  . .  . .     59 

afforded  by  decree  . .     76 

two  sets    of   evidence   neither    of 
which    alone    can    be   accepted 
without  ..  ..  184ii. 

of  confession  of  oo-aconsed      183—186 
of  statement  made  tmder  ss.  32, 

83  ..  190,194 

deposition  in  former  trial  ..   177 

of  deposition    ..  ..  236 

afforded  by  books  of  aooonnt      . .  238 
of  expert  experience       . .  294,  308 

of  ancient  doonment  . .  444 

of  accomplice    ..  716—717 

in  breach  of  promise  oases  . .  718 

in  affiliation  oases  ..  ..   718 

in  maintenance  oases  718n. 


Pack. 

Oorroboratlon— femU.) 
in  claims  on  estates  of  deoeased 

persons  ..  ..  718 

in  prosecntion  for  perjury  . .  718 

of  witness         . .  . .  754,  772 — 775 

Oo- tenant- 
admission  by    . .  . .  . .   131 

Oonnclls— 
proceedings  of :  jndioial   notice  338,  340 

Ooansel— 

prisoner  leaving  defence  to  ..96ii. 

admission  by    . .  128,  129 

proof  of  admistioo  made  to  . .   146 

notes  of,    as  to   what  occurs  at 

trial  ..  350 

compromise  of  suit  by   . .  . .  352 

senior,  may  take  oaae  oot    of  . . 
junior   hands  ..  73S 

called  as  witness :  privil^re        . .  689 
cannot  disclose  professional  oom- 

mnnioation  . .  . .  694 

for  witaeas  called  on  sabpcena    . .  707 
disoretion  of.  as  to  introduotioa 
of  evidenoe    . .  . .  729 

Ooonterpart— 
doonment  executed  in   ..369,  371,374 

Oonrse  of  bnalness— 
proof  of  particnUu'  instances  39 

evidence  to  contradict   . .  103a. 

proof  of  103—10* 

meaning  of  . .  104.  203,  204 

private  and  pubHc  . .  104 

statement  made  in         ..125.201 — 206 
See   '^Statement  made  in  Ae 
eourte  of  Inuina*." 
books  kept  in  :  statement  in    202,  30( 
entries     in   books     of    aooonnt 

kept  in  237—244 

kept  in  regnUr :  meaning  of      . .  240 

presumption  as  to  . .  625 

Coarse  of  dealing- 

as    explanatory    of    intention    of 

document       ..  ..  ..46ii. 

evidence     of       interpretation     of 
doonment  ..451 

Ooarse  of  nature- 
judicial  notioe  of  ..  ..340 

Ooort— 
application    of    Act    to  proceed- 
ings in  . .  . .       6 

does  not  include  arbitrator  . .       9 

meaning  of        ..  ..  ..9 

meaning  of,  in  a.  30  . .   ISS 

seals  of:  judicial  notioe. .        338, 

339,  341.  342 
officers:    jndioial  notioe  of      339,  341 
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Oovart—(amid.) 
jndioUl  notice  by,  of  matters  ap- 
pearing in    it*    own     proceed- 
ings ..  340 
Oourt-Hartlal— 

evidenee  in        . .  . .  6,  7 
Ooart  of  Wards-  - 

admission  by      . .  I30». 

manager    employed  by :      pnbUc 

servant           ..  ..               24Sn. 

of  expert  ..2Mn. 

distinction      between    competency 

and  ..  299n. 

of  experts  ..  ..  309 

of  witness  753 — 761 

re-esUblishing  . .  771,  772 

Crime— 

bnrden  of  proof  ..         537.  538 

no    professional    privilege    in   res- 
pect of  . .  . .  . .  696 

Criminal  Law- 
admission  by  agent  in     . .  . .   127 

bniden  of  proof  . .  537,  S3S 

Ortmlnal  Trial- 
certain  rules  of    evidence  peenliar 

to  ..  ..  ..     17 

otherwise  same  as  in  civil  oases      17,  30 
effect  of  evidence  in        . .  17 — 19 

bad  nnless    condnoted    in  manner 

prescribed  by  law  . .     18 

general  mles  with  regard  to    proof 

in  ..  ..  ..19 

waiver  in  . .     33 

election    In        . .  . .  . .     36 

character  in       . .  322, 324-329 

admissions  dispensing    with    proof 

in  ..  ..  363 

a  proceeding  between     proseontor 

and  accused   . .  . .  226 

King  prosecutor  in  . .  234 

previous  judgment  barring  ..  271 

proof  of  marriage  in  317,  318,  320 

improper   admission    and  rejection 

of  evidence  in  . .         802,  803 

Oroes-examlnation— 
right  and    opportunity  of :    nse  of 

deposition        ..  ..        226—233 

presumption  of  opportunity  of     . .  233 
partial  and  not  complete  . .  233 

should  take  place  at  end  of  each 

examination    . .  . .  . .  233 

proof  of  conversation      . .  . .  264 

want     of    qualification  of     expert 

shown  by       ..  . .  299 

of  expert  . .  . .  . .    308 


Paob. 

Orosa-examlnatlon — (co»td. ) 

hearsay  in  ..  ..         364,  734 

of  witness  called  to  prove  hand- 
writing . .  406 
of  co-defendant  . .  123». 
incriminating  qnestion  . .  706,  710 
leoall  for  further  ..  ..  723 
giving  notice  of  line  of  defsnee  . .  724 
upon    new  matter    introduced  in 

re-examination  . .  730,  731 

mles  as  to  730.  734-746 

what  is  . .  . .  730 

none  upon    questions  pat    by  the 

Court  730 

of  witness  called  by  the  Court      . .  730 
object  of  ..731—734,736 

to  what  it  must  relate  . .  736 

inordinately   lengthy      ..  ..738 

must  relate  to  relevant  facts      736,  736 
need  not  be  confined   to  facts  tes- 
tified to,  in  examination        736,  736  ] 
survival  of    right  to,  when    oppo- 
nent's witness  called  . .  . .  736 

liability  to,     where  affidavit  filed 

and  withdrawn  ..  7M 

right  and  opportunity  of  . .  736 

right  of,  though  no  question  asked 

by  party  calling  witness  . .  737 

witness    dying  or  falling     ill    be- 
fore ..  ..  ..737 

none  where   witness    examined  by 
mistake  ..  ..  ..  737 

document    shown  to    witness    in : 

whether  other  party  may  see  . .  737 
by  accused  . .  . .  737 

inordinately  long  . .  . .  .738 

insulting  observations  during        . .  741 
notice  of  line  of  defence  . .  737 

by  oo-defoidant  and  oo-sooused  737, 

743 
of     person  called  to  produce  docu- 
ment 743,  744 
of  witness  to  character  . .  . .  744 

as  to  previous  statements   in  writ- 
ing     750-763 

questions  lawful  in  . .        753—768 

of  party's  own  witness  . .        761 — 766 
none  on   questions   put   by  Judge 

789—794 

expression    of    feeling  or    impres- 
sions of,  see   "Expreaiiotu  of 
fedingsB  or  impreMsiom. 
Oro'«vn— 
estoppel  against  . .  . .  647 

See  "Sovereign." 
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Paoi. 
Oustody— 
oonfeiBioii    mMle    while   in   police  "^ 

163,  164 
proper:  meaning  of       ..  ..  426 

Custom — 
maaorial  38ii.,  216n. 

tnwle    . .  . .  38». 

eziitenoe  of :  relevuit  facte         62—87 
pnbHc  or  general  judgmenta,  proof 

of 63 

opinion  in  i^roof  of  ..63 

requisites  of  66,  66 

kinds  of :  private,  general,  public . .     66 
family  :  local :  caste  :  trade    66,  8fi,  86 
proof  of  . .  84—86 

statement  giving    opinion     as   to 
pnbHo  ..  ..         213—216 

statement  in     docnment    relating 

to  tiransaetion  nader  s.  13      222    224 
declaration  as  to  public  . .  216 

presentment  of  customaiy  courts    216n. 
family  222n. 

proof   of,  by    entry    in  Wajib-nl- 
arz    ..  ..246 

jndgment  as   to   general   or  public 

279—281 
ojanion  on  . .  297,  313 — 316 

judicial  notice  of  ..  ..  340 

annexed     to     contract:    eridenoe 

467.  406—409 
proof    ..  ..  ..  ..496 

family  :  presumption      . .  . .  610 

of   toade :    presumption    of   know- 
ledge .»  ...  ..  621 

statement   in     document   [relating 
to      ..  ..  ..        213—216 

See  "Document  relating  to 
Right  and  Outlom." 


Daoolty— 

belonging  to   gang :  previous  com- 
missions of     ..  ..        327,  328 

DamsKes— 

meaning  of         ..  ..  ..61 

measure  of  . .  61,  62 

mitigation  and  aggravation  of  . .  61 
local  investigation   as   to    amount 

of      ..  ..  ..  ..62 

statement    exposing  party  to  suit 

for 195,206-213 

oharaoter  as  affecting  ..822,329—332 
liability    for,  on    failure    to    give 

evidence  ,.  ..  ^Sl 

°"'«'      ••  ..  ..  ..636 
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Oat»- 
of  document      ,.  .,         185,  196 

and  place  of  birth  . .  218". 

of  ancient  writing  . .  302 

DMtth- 
joint  contract    severed   by:   effect 

of 131,132.138 

statement    as    to  cause  of,  in  dy- 
ing declaration  191,  192, 194, 108—201 
statement    by     person      who      is 

dead  ,.  ..  104.225 

of  member  of  family        . .  . .  218 

registrar  of,  public  servant  ..  245 

entry  of,  in  India  . .  ■  246». 

r^terof  ..  ..  ..250 

proof  of  ..  ..466,672.573 

O""'     ••  ..  ,.556 

T  no  presumption  as  to  time  of        . .  573 
Deeelt— 
onus      ••  ..  ..  ..564 

Daoeptlon— 

confession  obtained  by  ..  175 

Declaration— 

as  proof  of  intention        . .  02ii..  94 

accompanying  act  ..  96ii. 

f  estoppel  by        ..  ..        649-660 

Decree— 
admissibility   of,   as    a    "  transac- 
tion" or  "instance"     under    s. 

|3 71-84 

evidence  in  corroboration  ..     73 

evidence  of  dispossession  . .     73 

evidence  of  possession    . .  . .     73 

relating     to    matter  of    a    public 

nature  . .    84 

admissibility    of,  as    public    record 
when  relevant.  . .         266  -  285 

See  "Judgment." 
reading    of,    in      connection     with 
judgment        ..  ..  279«. 

evidence    of  necessity    of    aHena- 
tion  ..  ..  ..  ..  -285 

obtained  by    fraud :  setting  aside 

of         286». 

consent.     See      "Content     Decree." 
certified  copy  of  . .  410,  416 

evidence  of  contmte        . .  . .  458 

Dedleatlan— 
register  of  ..  ..  ..  250 

Dednotlon— 
and  Induction    . .  . .  19  fat. 

method  of  . .  . .  22  Int. 

steps  for  complete  method  of       22  Int. 
Deed- 
statement  as   to  relationship   con- 
tained in        . .  . .  l»t.  218 
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De«d— (M«W.) 

statement   in,   as    to     transaction 

nnder  s.  13     ..  196,  222-224 

estoppel  ..  ..634,835,660 

admissions  in,  always  evidence      . .  628 

Befamatlon— 

evidence  of  character     . .  . .  330 

onus  . .  . .  • .  529 

action     for,   in  respect    of    word 
said  in  Court  ..  ..722 

Delay- 
statement   of  person  whose  atten- 
dance cannot  be  procured  without 

194  225,230 
presumption  from  ■ .  631 

Demeanour— 

of  witness  . .  12.  15,  20, 732 

of  party  ..     '  ..12 

of    prisoner   when     charged    with 
crime  . .  . .  . .     45 

Depooltlon- 

admission  in      ..  ..  ••   112 

in  former  trial  . .  190,  226—235 

See   "Depositioiu  in  former  trials." 
of  deceased  person  relating  to  cus- 
tom, prescription,  pedigree       . .  229 
taken  in  absence  of  and  read  over 
to  prisoner     . .  . .  . .   233 

certified  copy  of  . .  •  •  234 

corroboration     of  . .  . .   235 

admission  in      . .  . .  •  •  349 

of    witness    a     public    document 

410,  437 
evidence  of  contents       . .  . .  4S8 

informal  ..  ..  459,460 

Depositions  In  former  trials— 

admissibiUty  of  . .         226—235 

grounds  of  admissibility     225,  226,  227 
admissible  for  what  purpose        . .   227 
oral  evidence  of  . .  . .   227 

informally  recorded         . .  . .  228 

nse  of  previous  statements        228,  229 
contradiction     . .  . .  •  •  229 

corroboration    . .  . .  •  •  229 

open   to   same   objection   as    viva 

voce  testimony  . .  228, 229 

illegal  questions  ..  229 

proof  that  witness  is  dead  . .   229 

proof  that  witness  cannot  be  found  222 
proof    of,  incapacity  to  give   evi- 
dence . .  . .  • •  230 

witness  kept  out  of  the  way         . .  230 
admitted     on    grounds    of    delay 
and    expense  . .  . .  •  ■  230 

proceeding  must  have  been  between 
same  parties  . .  •  ■  231 


Page. 

Depositions  In  former  trial— i'<:a>i/<(.) 
necessity  of  right    and  opportunity 

to  cross-examine         . .  232, 233 

question  in  issue  must  have  been 
the  same         ..  ..         233,  234 

partial  cross-examination  ■ .  233 

criminal   trial  or  inquiry   is    pro- 
ceeding between  prosecutor  and 
accused  ..  ..         234,  235  J 

Deaachar— 
meaning  of        . .  . .  . .     66 

opinion  on         ..  ..  ••  317 

Deacrlpttao— 
imperfect  ..  ..  ..511 

partly  correct,  partly  incorrect    . .  512 
part  of,     applying     to  one    sub- 
ject, part  to  another    . .  . .  513 

Destraotlon- 
of  evidence        . .  . .  . .     40 

Dlscreton,  Jadlelal— 

meaning  of    . .  . .  . .   5  Int. 

Disease— 
of  body  or    mind    rendering  wit- 
ness  incompetent  . .  . .  686 

Designs- 
register  of  . .  . .  . .   251 

Detective— 
not  accomplice  . .  . .  712 

Dhsra— 
land  adjudged  to  be       . .  . .  271 

Dharapatrak— 
statements    made  in       . .         247,  251 

Diary— 

poUce    . .  . .  . ■  159n. 

police  :  how  much  of,  accused  may 

see  264 

insertion  in,    of  statement      made 

under  s.  161,  Cr.  Pr.  Code       . .  752 
used    to    refresh    memory  or     to 

contradict  police-officer, .        752,  781 
Dlreotor— 

of  oomptmy  :  admission  by  . .   125 

Discovery— 
information  leading  to  confes- 
sion ..         165-172 
production  of  documents. .        705 — 708 

Dishonesty- 
presumption  against        . .  . .     98 
proof  of              . .             •  •             . .     98 

Disproved- 
meaning  of         ..  ..  ..15 

Dlspoaseeslon— 

decree,  evidence  of         . .  .74 

Disposition- 
meaning  of        . .  . .  329, 331 
evidence  of       . .  329,  331 
general              . .              . .  •  •  331 
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Disposition  or  property— 
evidenoe  of  terma  of       . .         462—466 
rariaaoe  of  . .         466—503 

Divorce - 
decree  o^  how  oonolndye         272, 

274,  276,277 
nse  of  decree  in  previous  suit         277s. 
proceeding :     proof     of     marriage 
in      ..  ..  ..  318,320 

proceedings  -  witoeas  in  320,  321 

privilege    as     to    oommnnioations 
continaes  after  . .  691 

Domicile- 
proof  of  intentions  . .     93 
presumption                                    . .  601 
Docnment— 
meaning  of        ..              ..             ..11 

conduct    allowing      intention       of 
parties  to       . .  . .  . .     46 

coarse  of    dealing  ahowing  inten- 
tion of  ..  ..  46». 

fonnd    in    possession      of     party 
evidenoe  ..  ..  ..60 

access  to,  raising  presumption    of 
knowledge  . .  . .     97 

atteatation  does  not    imply  know- 
ledge of  contents  . .     97 
execution   of,     implies   knowledge 

of  contents  . .     97 

execution  of:   admission  ..   116 

oral  admission     as     to     contents 

of  ..  116,144.  145 

used  in  judicial     proceeding  may 
be  used  as  admission  . .  . .  140 

genuineness      in      question  :     oral 

admission  144,  146 

used  in  commerce  . .  196,  202 

date  of  . .  . .  195,  202 

statement  in    relation  to  transac- 
tion mentioned  in  s.  13  196,  222 
containing  statement  as     to  rela- 
tionship         . .             . .          195, 217 

relating     to  right     and     custom, 

admissibility  of  222—224 

evidence  of  ancient  possession  . .  223 
evidence  of  modem  possession  ..  223 
contents     of  registered :      certified 

copy  . .  250. 261 

production  of :  procedure  . .  720 

how  much  of,  to  be  proved  263,  264 
foreign  :  construction  of  301  n. 

proof  of  mark  on  310,311 

proof  of  76  Int.,  364, 366,  369,  369—376 
forged,  effect  of  production  of  . .  357 
public  and  private  . .  368.  409 

judicial  and  non-judicial  . .  368 


Pa<!K. 

Doooment— <raii  id.) 
of  record  . .  368 

executed  in  several  parts    369,  371, 465 
executed  in  counterpart  369. 371 

definition  of  . .  370 

proof  of,  by    secondary    evidence 

376,  390 
search  for  . .  386, 386 

proof  of  signature  and  hand- 
writing 394.396 
execution  of  396, 397 
attestation  of  ..  397—402 
public  ..  406—417 
presumption  as  to  418 — 446 
admissible  in  England  or  Ire- 
land ..  ..  432.454 
provable  in   England     by  certified 

copy  ..429 

not    prodnced    whm    called  for: 

presumption  . .  439,  440 

311  years  old  440-446 

admissibility      of     exbinsio      evi- 
denoe to  affect  . .         447 — 452 
dispositive     and       non-dispositive  447 
extrinsic   evidence  inadmissible   to 

supersede  ..  449,454 

construction  of  . .  . .  460 

evidence    in    aid,  explanaUon  and 

interpretation  of  . .  450 

ambiguity  of     . .  . .  451 

evidenoe  of  terms  of  oonfoacts, 
grants  and  other  dispositions 
of  property    . .  . .         452—466 

matter  required  by  law  to  lie     re- 
duced to  form  of         . .         452—466 
force  of  documentary  proof  455n. 

proof  of  separate  oral   agreement 

466,  467,  491.492    494 
variance  of         . .  466  -  503 

evidenoe  invalidating      . .  467,  486 

distinct    subsequent     oral     agree- 
ment . .  467.  4M— 496 
evidence   showing   relation   of,    to 

existing  facts  467,499 

inadmissibility    of     extrinsic    evi- 
denoe to  conbx>I  . .         469 — 473 
evidenoe  of  conduct  as  affecting 

473—482 
evidence  to  point  operation  of  . .  499 
patent  ambiguity  603—509 

variance  of,  who  may  give  evi- 
dence . .  . .  619. 520 
proof  of  formalities  . .  S37 
alteration  of  onus  571,  672 
plea  that,  not  read  . .  588a. 
non-production  of:  inference       ..  603 
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Doonment — (tvntd.) 

presomption  in  favour  of  houesty 
of      ..  ..  ..  ..  613 

presumption    as    to  knowledge    of 
contents  of    . .  . .  . .  621 

presumptions  as  to  626,  626 

professional  adviser  stating  contents 
of     ..  ..  ..  ..694 

production      of,     which     another 

person  could  refuse  to  produce  . .  70S 
production    of,    of    witness,     not 

party  . .  705 

liability  for  failure  to  produce      . .  707 
objeoHon  to  production  of  . .  728 

interpretation,  extrinsic  evidence    733n. 
shown    to    witness    on  cross-exa- 
mination :    whether     party     en- 
titled to  see   ..  ..  ..738 

production  of  :  cross-examination  . .  744 
non-production  :  punishment         . .   744 
oral    evidence     of    statements     of 
contents  of      . .  . .  . .   749 

shown  to  witness  :  inspection       . .  763 
production  :  inspection  :  translation 

of 784.786 

not  produced  after  notice  . .   789 

I>o<nimantary  Bvldenoe 

meaning  of         ..  ..  12.  366 

procedure  with  regard  to   admission 
of  ..  ..  29«,30 

proof  of  facts  by  . .  . .  336 

considered    generally       . .         366  —369 
value  of  ..  ..         366-369 

excluding  oral  evidence  447 — 4.52 

Donatio  mortis  caasa 

presumption      . .  . .  . .   610 

Drankenness— 
considered  in     estimating   inten- 
tion . .  . .     96 

confession  made  during  . .    175 

opinion  admissible  to  prove  . .   290 

Damb- 

witnes^  . .  . .  . .   687 

Dureas— 

plea    of  :  onus  . .  . .  . .   .'>36 

Dylns  declaration- 
ground  of  admissibility  ..    191 
difference   between  law  of    Eng- 

Umd  and  British  India  191.   198 

not  to  be  regarded  as  if  made 
in    England  ..  ..  3l9n. 

vahie  of  191,  198,  199 

expectation   of     death   unneces- 
sary ..  ..  195,  199 

subject-matter  of  . .  . .   199 

competency  of  declarant  ..   199 


Page. 
Dyinsr  deolaratton— (contii.) 

impeachment  of  declarant  . .   199 

confirmation  of  declarant  . .   199 

restricted  to  re«  7e«(as       ..  199n. 
previous  statement  of    deceased  I99n. 

form  of  statement  . .   200 

use  of,  as  deposition        . .  . .   200 

admissibility  to  be  decided  by 

Judge              ..             ..  ..201 

burden  of  proof                . .  . .  201 

record  and  proof  of        . .  200,  201 

made   to   police-officer    . .  . .   201 

deposition  used  as  . .  228 

proof  of  death  . .  727 


Basemeat- 

onus     . .  . .  . .  . .  539 

Bffeot— 

fact   which   is  the,    of    fact    in 
issue  or  relevant  facts  . .     36 

production  and,  of  evidence      522,  523 
Bjeotment- 

evidence  in  suit   for        . .  . .  .576 

Bleotlon— 

in  criminal  trials  . .  . .     36 

Blements  of  Iiatir— 

teachnical  and  general      . .  10  Int. 

Bnoroaohment- 

presnmption       . .  . .  . .   628 

Bneambranoe 

avoidance  of :  onus         . ,  . .   531 

Bndowment— 

presumption  as  to  . .  . .  610 

Bogllah  Dlclslons— 

not  binding  authorities  but  valuable 
guides  . .  . .  8  Int. 

no  reference  to,  made  in  the  Act  76  Int. 
Bngllsh  Ijaw  of  BTldenoe- 

how  formed         . .  . .  10  Int. 

relation  of  the  Act  to       . .  10  Int. 

fundamental  rules  of         ..  II  Int. 

merits  of  . .  ..  13  Int. 

Bnqalry  - 

answer  to,    by  patients  . .     93 

criminal,    a  proceeding    between 
prosecutor  and  accused  . .   224 

when  answer  to,  admissible  .362n. 

Bntry— 

in     books      of     account.      See 
'  'Books  of  Account. ' ' 

in  public  record  . .         244  —252 

Bqulvooatlon 

in  document      . .  . .  510 

flBorowr— 

deed  operating  as  . .  . .   492 
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■stoppel— 

in  cases  of    objection     to  evi- 
dence ..  ..  ..32 

purchaser  at  sale  in  execution  . .       137 
binds    parties,  privies    and  not 

strangers         . .  . .  . .    142 

doctrine  of.  will  not  be  extend- 
ed,   binds     only   parties    and 
privies  ..  ..  187.  188 

admission  may  operate  as         187 — 189 
none  against  person  not  party 

to  making  of  public  record       . .  248 
by  judgment     . .  268,  270 

by  judgment :  stranger  . .   284 

by  pleading       . .  . .  . .  349 

and  doctrine    of     part-perform- 
ance . .  . .  . .  477 

provisions  as  to  . .  . .  522 

by  record  . .  633, 634 

res   judicata      . .  . .  . .  634 

meaning    of       . .  . .  633,  641 

is  only  matter  of  proof    . .  . .  633 

generally  ..  ..  633,  669 

distinction     between,     and   pre- 
sumption       ..  ..    78  Int.,  633 

by  deed  . .  634-635, 660 

resting  on  contract  .  .634.  636,  637 

by  conduct        . .  . .  634.  636,  637 

by  pleading  . .  . .  635 

by  partition       . .  . .  . .  635 

by  acceptance  of  rent     . .  . .  635 

Act  does  not  contain  all  rules  of  . .  637 
of  tenant  and  licensee    . .      636n.,  669 
of  bailee  . .  . .      636n.,  679 

in  respect  of   negotiable    instru- 
ments . .  . .  636n. 

from  varying  case  in  appeal         . .  638 
from  appealing  . .  . .  638 

arising    out  of  compromise    of 
claim  ..  ..  ..  638 

against  pleading   want  of    juris- 
diction ..  ..  ..639 

against  inconsistent  positions       . .  639 
from  asserting  rights  :  waiver     . .   640 
none  where  truth  of   matter  ap- 
pears . .  . .  . .  640 

none  from  ignorance  of  law  . .  640 

person  cannot  approbate  and  re- 
probate ..  ..  ..  639 

boundary  between,  and  breach  of 
contract         . .  . .  . .  641 

action  cannot   be  founded  on  as      642 
a  defence       . .  . .  . .  642 

definition  of  an  act         . .  , .  642 

principle    on     which    rule     de- 
pends . .  . .  . .  842 


Page. 

Batopp*!— (omtu.) 
scope  of  the    rule  in  the  Act       643,  644 
by  representation  . .  . .  643 

motive    as  state  of    knowledge 

immaterial      . .  . .  . .  643 

cumot  be  applied  to  Act  of  Le- 
gislature        . .  . .  . .  644 

persons  bound  by  . .         644  -  649 

in  case  of  minor  . .  645 

applies   to     corroborations     uid 
companies      . .  . .  646,  647 

against  Crown    . .  . .  647 

against    administrator   or     exe- 
cutor ..  ..  .647 

by  reason  of  agents'  statements      647 
distinction  between  agency  and  647, 

648 
in  case  of  partners  . .  . .  648 

in  case  of  trustee  . .  648 

agunst  tenant   . .  648,  649 

"  declaration,  act  or  omission"  649-669 
must  be  clearly  established  . .   649 

by   negligence    ..  ..  651,632 

modes  in  which  estoppel  in  pai* 
arise  . .  . .  . .  651 

from  acquiescence  ..  654 

arising  from  benami  traosactions   . .  656 
by  conduct :  family  arrangement  . .  65S 
where  invalid  adoption  has  been 
acted  upon  . .  . .  659 

form  of  misrepresentation  imma- 
terial ..660 
recitals                ..             ..  ..661 

must  be  made  out  clearly  . .  661 

title  by  ..  ..  ..662 

statement  or  conduct  should  be 
intentional      . .  . .  . .  663 

representation  and  action  must  be 

connected  as  cause  and  effect     . .  664 
representation  must  be  voluntar- 
ily ..  ..  ..  664 

none  if  party  does  not   believe 
statement  to  be  true    . .  . .  665 

the    representation    must    be     a 

material  statement  of  fact         ..  666 
foundation  of  doctrine  is  changed 
situation         . .  . .  667 

essential  that  the  other  party  has 

been  induced  to  do  or  forbear  666—668 
binding  representative    . .  . .  668 

necessity  for  privacy       . .  . .  668 

' '  between  himself  and  such  per- 
son or  his  representative  "       ..  669 
denial  of  representation  . .  669 

when  mutual    . .  . .  . .  669 

necessity  of  pleading     ..  669ii. 
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Btetoppel— ('oiiW.) 

not  office  of,  to  pass  title  . .  660 

' '  to  deny  the  truth  of  that  thing  . .  669 
of  tenant  . .  . .         669—679 

See   "  Tenant.  " 
mortgage :    trust :    vendor    and 

purchaser  :  licensee     . .  . .  672 

of  licensee         . .  . .         678,  679 

of  acceptor  of  bill  . .         679—681 

of  bailee  and  licensee      . .         679,  680 

Bvaslve  or  false  responsion— 

presumption  from  . .  45—48 

Bvont— 

meaning  of         . .  . .  . .     10 

■vents- 
connection  of,  how  traced  37  Int. 
traceable    influence  of  causes    and 

effects  as  to   . .  . .  37  Int. 

rule  as  to  cause  and  effect  of  37,  38  Int. 
caution  for   inference  as  to   cause 

and  effect  of  . .  . .  38  Int. 

Bvldeno»— 
affirmative  better  than  negative     4  Int. 
English  system  of  Judicial  pn^^ress 

of     . .  . .  . .  6  Int. 

ambiguity  as  to  confining,  to  issue 

11  Int. 
ambiguity  as  to  excluding   hearsay 

12  Int. 
ambiguity  of  word  . .  12  Int. 
rule  as  to  best  . .  12  Int. 
how    law    of    relative    to  general 

theories  . .  . .  13  Int. 

what  the  law  of,  determines  14  Int. 
Mr.  Huxley's  remark  applied  to  law 

of     . .  . .  17  Int. 

in  judicial  inquiries         . .  25  Int. 

in  scientific  inquiries       . .  25  Int. 

witnesses  conspiring  to  give  false  33  Int. 
effect  of  improper  admission  or  re- 

jecti<m  of,  in  india      . .  39  Int. 

in  palmer's  case  ..  62  Int. 

nature  of  expert  71  Int 

exclusion    of,    as    to    unconnected 

transaction  73  Int. 

as  to  opinion,  ezolnsion  of  73,  76  Int. 
on    prevkma   occasion    how   to  be 

proved  74  Int. 

of  obaraoter  only  a  make  weight  7S  Int. 
proof  of  fact  by  oral        . .  76  Int. 

eases  where  secondary,  of  contents 

of  document  admissible  76  Int. 

writings  when  ezclnsive  76,  77  Int. 
theories  as  to  weig^  of  77  Imt. 

production  and  effect  of  77,  78  Int. 
instruments  of  . .  ••     12 


Paoi. 

Bvldence — (nmtd.) 
personal  . .  . .  . .  I2». 

original  or  immediate  -  ..12n. 

hearsay  or  mediate  . .  12n. 

meaning  of        ..     11  Int.,  12— 16,  333 
oral      ..  ..  ..15  Int.,  12 

real      . .  . .  12, 13 

material  . .     13 

direct  . .  30  Int.,  14,  14n. 

circumstantial   . .  . .     30  Int.,  14 

presumptive       . .  . .  . .  14n. 

primary  . .  . .  . .     14 

secondary  ..  ..  ..14 

documentay  16  Int. 

of  what  may  be  given  . .  . .     27 

value  of,    cannot  affect  admissi- 

biUty  . .         29,  I03n. 

reception  of,  depending  Qpan  pre- 
liminary question  of  fact  31 
weight  of           . .             . .             . .     31 

destruction,  concealment,  subor- 
nation of       . .  . .  40, 40)1. 

a   party  cannot  make,    for  him- 
self   107 

exception  to  this  rale     . .  107ii. 

self-regarding    . .  . .  141 

self-serving  . .   141 

erroneous  omission  to  object  to, 

does  not  make  it  admissible     . .  143 
confession   by  co-accused  not       , .   182 
given  in  former  judicial  proceed- 
ing. ..  ..        226—234 
See  ' '  Dtpotitiont  in  former  trial  " 
given  in  Court  without  jurisdiction 
taken  on  commission     226n,  226, 

227 
proof  that  given  in  judicial  pro- 
ceeding . .  . .  226 
failure  to  give  :  liability  to  dam- 
ages                                       381,  381n. 
record  of :  presumption            420 — 426 
improper    admtasion    and    rejec- 
tion of                           . .  . .  622 
production  and  effect  of              622,  623 
withheld  :    presumption                 . .  695 
spoliation  :  fabrication  :  suppres- 
sion of                           ..            ..  603 
presumptions  as  to  giving  and  re- 
cording          . .             . .         628,  629 
quantity  of                                 717-719 
taken  on  commission  de  h«nt  ette 

or  on  affidavit  . .  . .  722 

order  of  production         . .  . .  726 

in  rebuttal  ..  ..726 

admiMibility  of :  Judge  to  decide  . . 

727-729 
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Pace. 

Bvld«nee— (nmw. ) 
admissibility  of,  should  be  decid- 
ed at  onoe  . .  . .  728 

order  of  introdnotion  of  . .  . .  728 

volunteering      . .  . .  . .  731 

as  to  matters  in  writing  74S,  760 

improper  admissioii  and  rejection 
of     ..  ..  ..         796—804 

parol  or  oraL    See    * '  OrtA  Evi- 
denee." 


Bvldance  Aet- 

Title  of 

1 

preamble  of 
oonstmction    of 

..  1 
..1-6 

headings  of  sections  in  . . 
interpretati(m  clauses  of., 
illustrations  to 

..  2 
..2.9 
..2.3 

marginal  note*  of 
commencement  of 

..       3 

..       6 

extent  of 

..6,  7 

repeal  of  enactments  by 

..      8 

Bxamtnatlon— 
oral  ..722 

order  of  ..  726,726.729 

of  witness  :  Judge's  discretion     . .  729 
of  witnesses  729—744 

■xamlnatlons— 
party   cannot     repudiate     answer 
given  to  illegal  question*  put  by 
him  ..  ..  ..229 

of  witnesses,  provisions  as  to     622,  623 
of  witnessee   considered   generally 

720-726 

Bxamlned.  Oopy- 

of  document      . .  . .      408.  408n. 

difference    between,  and    certified 

copy  ..             ..  417 

proof  by  . .             . .  427 

Bxamlnatlon  de  bene  ease- 
evidence  given  on 

Bxamlnatlon-ln-chief 

of    expert 

rules  as  to 

what  is 

object  of 

what  facts  may  be  proved  on 

leading  questions  in 

witness  hostile  . . 
BxcepMon— 

meaning  of 

in  Penal  Code  :  onus 
BxeIaniation»— 

of  by-staader* 

of  mob 

evidence  of  guilty  intentioD 


..  722 

..  296 
729, 732—734 
..  729 
..  782 
732,  733 
..  734 
..  734 

..  629 
..  667 

..  48 
62^224 
..92«. 


Paoc 

Bxeoutlon  - 
of  document   implies  knowledge  of 

contents  . .     87 

of  document   provable   by  admis- 
sion . .  . .  . .  ILS 

sale  in  . .  135 

registration  not  proof  of  . .  343 

of  document,  proof  of      . .  396.  397 

proof    of,    where    atteetati<Hi     re- 
quired 394-397 
denial  of,  by  attesting  witness     . .  397 
presumption   as    to     when    docu- 
ment called  for  and  not  produc- 
ed 439.440 
presumption  of,  in  case  of  ancient 

document  . .  440,  441 

evidence  to  show  want  of  due  467.  488 
dispossession  in  ..  534 

property    of     judgment-debtor : 

onns  . ,  536 

of  document:   presumptiaas        ..  626 
Bxecation-saJa— 
purchaser    at,    not   rejaeaentative 
of  judgment-debtor  . .  668 

■zeon  tor- 
admission  by     ..  ..  ..  I8B 

acknowledgment    barring     limita- 
tion ..  ..  ..  133 

of  Hindu  wUl :  cannot  revive  bar- 
red  debt  .,  126* 
of  joint  contactor:  admisaioD  by 

131.  132 
of  will  of  Hindu  ..  ..276 

estoppel  against  ..  ..  647 

witness  '     . .  . .  686 

Bxempllficatlon 
of  document  . .  . ,  4og 

■xpense- 
statement  of  person  whose  attm- 

danoe  cannot  be  procured  with. 

oat  .^  194,  226, 231) 

Bxperlment- 

performed  by  expert        . .  . .  306 

Bxpert— 
nature  of  evidence  of  . .   71  Int. 

may  refer  to  text-books  . ,  294 

opinion  ot,  open  to  oorroboratioa 

or  rebuttal     ..  ..  2M 

evidence  of,   to  be   reoeived  with 

caution  ..294 

opinion  of  ..         297—309 

facts  bearing  upim  opinions  of  . .  297 
evid«ioe  on  matter*  of  trade  301.  302 
groonda  of    adni**ibility  of  <^- 

nicD  of  .,  ..  298 

definiticm  of     ..  ^  ..  S9S 
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Sxpwrt— (ecmdl.) 
oompetenoy  of  . .  . .  299,  300 

opinion  of  one,  on  another  299r. 

distinction    between     oompetenoy 

and  credit  of  . .  29dn. 

testimony :  sobjeotB  of  . .  300,  301 

on    handwriting  302—304 

examination  of  .  304,  305 

scope  of  opinion  of  . .        306—308 

oron^examinaticm  of       . .  . .  308 

gionndB  of  and  corroboration  and 

rebuttal  of  opinion  . .  308 

refreshing  memory         . .  309, 776,  783 
credit  of  . .  . .  . .  309 

not  criled  as  witness :    opinion  of  309 
gronnds  of  opinicm  of     . .  . .  321 

o|rinion  of,   expressed  in   toeatise 

360,364 
oomparison  of  writing  by  . .  . .  402 

eridenoe  as  to  laws  of  nature       . .  691 

Bxplaaatory  Faota— 

eTidenoeof  ..  47,  47/<. 

Bzi>renlons  of  feeltngs  or  Im- 
prMslons — 
admissibility  of 
by  individnal 

F 


224 
224 


VAbrtofltMon— 
of  evidenoe        . .  . .  . .  60S 

Paot- 
meaningof  18  Int.,  9—11 

external  and  internal      17,  18  Int.,  10 
physical  and  psychological  10, 

matter  of 
principal 
evidentiary 


relevant 
in  issne 
of 


91 
. .  10 
. .  10 
. .  10 
37  Int.  10,  26—27 
..  13  Int.,  10 
. .     10 

relatiim  of,  to  ri|^t  and  liabilities  11 
when  said  to  be  proved  18 

evidence  of  12 — 14 

proof  of  15  Int.,  15—19 

when  opposed  to  thm^  . .  18  Int. 

observation  and  recording  of  . .  19  Int. 
Hills'  theory  of  logic  as  to  . .  19  Int. 
mere  (.bservation  of,  insufficient  20  Int. 
supposed  to  be  proved  must  fulfil 

list  of  method  of  difference  34.  44  Int. 
no  decision  upon,  a  precedent  for 

any  other  decision  . .  44  Int. 

cases    where    impossible   to    draw 
line  between  leleveat  and  irrele- 
vant ..SI  Int. 
apparently  raknmnt  ..  72  Int. 


Paok. 

Fact— (omM  ) 

that  requires  no  proof  . .  70  Int. 

to  be  proved  by  oral  evidence  70  Int. 
"verbal"    meaning   of  362n. 

similar  but  unconnected  37 

collateral  . .  27n. 

forming  part  of  same  transaction  . .     34 
oosstituting  state  of  things  under 
which  relevant  fact  or  faot    in 
issue  happened  . .  . .     30 

occasion,  cause  or  effect  of  faot  in 

issne  or  relevant  facts  . .     30 

showing  motive,   preparatim   and 
conduct  . .  . .  . .     39 

explaining    or    introducing      rele- 
vant faot      . .  . .  . .     60 

fixing  time  or  place         . .  . .    61 

showing  relation  of  parties  . .    61 

necessary  to  explain  or   introdnoe    60 
supporting  or  rebutting  inference    60 
establishing  identic       ..  ..60 

showing  conspiracy  64—60 

inconsistent  with  faot  in   issne  or 
relevant   fact  ..  ..50 

making  existence  of  faot  in   issue 
or   relevant   faot   highly    prob- 
able or  improbable  ..60 
showing  amount  of  damages        . .    01 
relevant  when  right   or  custom  is 
in  question     . .            . .            . .     02 

showing   existence     of    state     of 
mind  or  body  or   bodily  feeling 

87—101 
bearing    on  questicm  whether  act, 

accidental  or  intentimal  . .   101 

showing    existenoe    of    coarse    of 

business  103 — 100 

stated  by  person  not  witness  190 — 235 
that  mui  holds  an  opinion,  a  . .  293 
which  need  not  be  proved  336,  337 

judicial  notice  of  338-344 

admitted  need  not  be  proved  348—353 
proof  o^  by  oral  evidence  76  Int., 

864,  369 
oral  evidence  as  to,  must  be  direct 

360— :»0.'> 
stated  in  public  record.    See 
"PtMie  BewnL" 

Faot  In  iasne— 

meaning  of  lu,  II 

evidence  may  be  given  of  ..27 

existenoe   of  judgment,   order  or 
deoree.  a  268,281— 28.> 

False  lniprlaoom«nt— 
damages  in  action  for    ,.  ,„  Uln. 
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Paob. 
Family- 
custom  . .  . .  66, 85 

joint    Hindu :    •dmiaiion    of,     by 
maoager         ..  ..  126 

portrait  1»6,  217 

bible  ..  ..  ..217 

will  or  deed  reUting  to  affain    of 

196,  217 
pedigree  . .  196, 218 

evidence  as  to  state  of    . .  . .     51 

snccesaibn  ..  ..  ..  218 

relationsbip       ..  ..  218 

legitimacy  ..  ..218 

celibacy  of  member  of  . .  . .  218 

oecnpation  of  member  of  . .  218 

residence  of  member  of  ..  218 

history  ..  ..218 

birth,  marriage  deatb  of  members 
of,  age  ..  ..  218 

issue  of  members  of  . .  218 

usage  of :  opinion  as  to  . .  316 

conduct    •         ..  ..  ..  317 

Family  arraasamant— 

evidence  of  . .              . .              , .  46* 

estoppel  . .             . .              . .  668 

Family— 

custom  ..  ..  222n. 
Farmer— 

opinion  of  . .             . .             . .  301 

Faata— 
judicial  notice  of  . .  339,  343 

FeallnK— 
statement  by   crowd  expressing. 
See     ' '  Sxprutiont    of     feelingi 
or  impreMiona.  " 

Ferrotype- 
identification  by  ..  51n- 

FeatlvaU— 
judicial  notice  of  . .  339,  343 

Fldadary  relatl(Mi— 
Good  faith  :  onus  . .        684-  588 

Field  book- 

of  survey  , .  . .  . .   257 

FUlatlen- 
presumption  of  . .  . .  588 

Flnger-impresaiona— 
opinion  on         . .        297,  304,  306,  406 
thumb-impression  . .  297n. 

Flag- 
judicial  notice  of  . .  339,  343 

Foot-marks- 
proof  from  . .  . .  36». 

Forelflm- 
Court :  meaning  of  ...  269i». 

judgment :     presumption :     evi- 
dence of  juiisdiotion  ..  ..271 


Paok. 
Foreign— («nw.) 

custom  and  usage  ..  ..  30O 

document:   construction  of  301a. 

judicial  record,  proof  of     417,  436,  437 
Foreign  Ooontry— 

acts  of    executive :    proceedings 
of  legislature  :  jwoof  . .  . .  413 

other  documents  of :  proof  . .  413 

Foreign  Oonrt— 

definition  of      . .  . .  262ii. 

Foreign  llzpreastona— 

meaning  ..  ..  ..  515 

Foreign  Jadgmeot— 

evidence  of  jurisdiction    . .  . .  271 

operating  as  bar  to  suit  in  British 
Ia*»  ..  ..271 

»■»»■«» 273,  275». 

matrimonial  . ,  ,  _  277 

obtained  by  fraad  . .  289b. 

Foreign  Zaw— 

proof  of  . .  . .  261,  262 

opinion  on  . .  . .  297. 300 

Forfeiture- 
answer  exposing  witness  to  ..  7O8 
Forgery— 

of  docnmoit      . .  . .  _  _  357 

of  documents  in  this  oonntty      ..  sgg 
signature  of  drawer  a      ^.         679,  680 
Formality— 
presumpticn  as  to  due  perfonn- 
""ce  of  ..  ..624 

Fraad— 
assumptiim  of  systematic     . .       34  Int. 
proof  of  . .     89*.,  91,  98.  99.  100 

admission  maae  with  fraudulent 

purpose  ..  ..  ..188 

foreign  judgment  obtained  I7  . .  271 
decree  re-opened  on  ground  of  . .  277 
judgment  obtained  by  285.  287—290 
charges  of,    cannot  be    properly 

tried  oa  affidavit  . .   28611. 

setting  aside  of  decree  obtained 

l>y 28611. 

nature  o^  which  most  be  proved 

to  set  aside  judgment  . .  286 

proof  of  ..  ..  ..369 

document  obtained  by  seooadary 

evidence  ..393 

invalidation    of     docnment     on 

ground  of       . .  467,  478,  486 

pleaof:onas     ..       536,630-541,664 
in  case  of  will  . .  . .  . .  565 

not  to  be  presumed       ..  .„  566 

presumption  sgiOnst        ...  . .  613 

presumption  of  intent  to  defraud      620 
of  minor:   relief  againat  644^645 
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Fraud— (eon  w.) 
i^punst  cnditocs:  benami  057,  658 

whether  party  to,  oao  show  truth 

of  transaction  . .  . .  662 

on    professional  priTilege  in    res- 
pect of  ..  _  ..  696 


Oazette— 

publication  in,  fixing  party  with 

notice              .  •             ••«  . .     97 

notification  in   ..             ..  258-261 

evidence  of  various  matters  . .  260 

medium  to  prove  notice  . .    260 
presumption  as  regards      342,  425,  426 

Oeneelogloal  purpose— 

meaning  of         . .  > .  •  •  218 

Oeneral  ooatom  of  rlsbt— 

See   "  Statement  as  to    matter  of 
ptMie    and  general    interest.  " 
meaning  of         . .  . .  . .  313 

See    "Oiulom,"    "Right." 

Oeosrapby— 

divisions  of:  judicial  notice      339,  343 

out- 
attestation    of  ..  ..398 

Oood  Oharaoter— 

previous  ..  ..         325.  326 

See   "Oharaeter.^* 

OoodfUth- 

faots  showing  37,  87,  89n., 

91,  »4n..  96,  98 

relative  position  of  parties  consi- 
dered in  determining,  or  bad 
faith  ..  ..  ..     99 

burden  of  proving  541,  584—588 

presumption   of  ..  584,  622 

Oood-wlU- 

fact  showing     . .  . .  87,  90n. 

OovMrninent— 

proof  of —Acts,  orders  and  notifica- 
tions of  ..  ..  ..  413 

proclamations  of  . .  . .  413 

map  or  plan  made   by  authority 

of 432 

revenue:  onus  ..  ..  ..  541 

Orant— 

evidonce  of  terms  of      ..        462 — 406 
variance  of  . .        466—482 

Orounds— 

of  opinion  when  relevant  ..  321 

Onardian— 
aad  wud:   admiasion    ..         129,  130 
power  of  . .  .„  . .  129 

alioiation  by     . .  . .  . .  047 

W,  LB 


auardlan  ad  lltem- 

admissiou  by     .. 


Page. 


Ill,  138 


Habeas  corpus- 
writ  of  . .  . .  . .  631 

Habits- 
presumption      ..  ..  ..  601' 

Handwrltlns- 
in  public  register  :  proof  of  . .  251 

opinion  as  to    . .         296  297,  309—313 
identification    of  . .  . .   207 

expert  on  . .  . .        302—304 

peculiarity  of    . .  . .        302,  302n. 

meaning  of,  to  be  aoquitinted  with 

309-313 
proof  of  . .     213n.,  310.  313,  394 

comparison  of    . .  . .  . .  313 

of  attesting  witness         . .  . .  400 

presumption  of,  in  case  of  an   an- 
cient document  .,        441 — 443 

Hastabud— 
papers  ..  ..  ..  244 

Hatchment- 
statement  on      ...  ..  ..  217 

Hath  Obitta- 
book  ..  ..  ..  240 

Headings— 
of  sections         . .  .  •  . .       2 

Hearsay- 
meaning  of   11, 12  Int..  12a.,  302,  362». 
reason  for  exolusion  of     . .  72  Int. 

objection  to  such  reason  . .  72,  73  Int. 
not  receivable  . .  . .   361 

why  excluded    ..  ..  361.362 

exceptions  to  rule  against  . .  361 

witness  giving,  should   be  at  onoe 

stopped  . .  .  •  . .     30 

should  not  be  taken  down  30)i. 

consent  to   abide     by     testimony 

does  not  bind  to  hearsay  30». 

admisBion  founded  on  . .  114,  126n. 
statement  by   person  who  cannot 

be  called  as  witness    . .         190-235 
statements  against  interest  based 

on  ..  "      212,  213». 

upraa  hearsay        «.  «•      220, 221 

as  to  matter  of  general  interest  .-.  222 
as  to  publio  and  private  rights  222, 223 
opinion  based  on  ..  ••  317 

doctrine  of         •.»  ••  •  •  M* 

rule  against       . .  ~.  362, 363 

in  cross-examination       »  »•  364 

definition  of      .,•  •»  ••  361 

evidenoe    of     answers    giveo    on 
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Hearsay— if^ni') 

offered  to  prove  estoppel  663i». 

statement  in  absence  of  accused  776r. 
exclusion  of       . .  . .  733 

inadmissible  in    cross-examination  735 

Highway  Board- 
admission  by  way-warden  of        . .  126 

Hindu  Iia'w- 
family:  admission  by  manager  of..   126 
custom  of  usage  in  . .  . .     67 

powers  or  guardian  under  ..   129 

presumption  as  to  joint  family  . .  932 
purchaser  from  Hindu  wife  . .  532 

joint  propertiea  . .  . .  541 

partition  ..  544 

self-acquisition  . .  ■ .  544 

Stridhan  -  ..546 

alienation  by  widow         . .  . .  646 

by  manager  or  guardian. .  . .  547 

by  »«6o»<  ..  ..  648 

inheritance  ;  adoption  . .  649,  650 
alienation  by  father  ..  660 — 662 
presumption  :    manager :    suit    by 

reversioner  . .  . .    61? 

presumption  :  custom  :  acquisition 
by  widow  adoption :  donatio  mortis 
eausa :  endowment  custom  :  joint 
property        ..  ..  600 — 612 

History- 
matters  of  public  :  reference  to  340,  344 

family  ..  ••  ..218 

Holding  of  office— 
presumption       *.•  •  •  . «  601 

BoUdays— 

judicial  notice  of  ..  339, 343 

Horoscope— 

admission  in      ..  ..•       113>  217)1. 

statement  in     . .  . .  . .  217 

Hostilities- 
judicial  notice  of  . .  339, 343 

Btulband— 

effect    of    admiseions    of  wife    as 

against  ..  »  ..   126 

of  party  to  suit  oompetent  . .  6S7 

competency  of,  in  criminal  action . .  087 
communications  during  marriage  . . 

690—692 
Hypothetical  question- 
meaning  of         s  •  305 


Uentt&oatlon— 
production  of  privileged  document 
for  purpose  of  . .  ...  707 

See   "Idtntity." 


Pack. 

Identity— 

admissibility  of  evidence  of  . .     50 

witnesses' belief  as  to  ..SOa. 

of  individual :   incidents  of  domes- 
tic history  necessary  for  . .  2IH 
of   parties   named     in  public   re- 
cord, proof  of                . .          261.  253 
opinion  as  to     . .             . .  . .  295 

of  persons,  things  and  writings      . .  293 
proof    of,    by    photo,    engraving, 

portrait  295ii. 

of  party  who  gave  evidence  . .  425 

parol  evidence  :   descriptions  of    . .  458 
proof  of,  by  name  ..  ..  619 

proof  of  ..  ..  ..  727 

Ignorance  of  law- 
no  estoppel         . .  . .  - .  640 

lUegallty- 

of  document :  evidence  to  show   . . 

466—488 

plea  of :  onus  . .  ^  ^  536 

Illegible  obaitMters— 

evidence  as  to  u.  615, 517 

niegltlmacT— 
statement    by   person   as    to   his 
own  ...  ...  219a. 

See  "  LegUimaeg.  " 
lUnatratlons— 
to   sections        ...  ...  ^      i 

ni-wiu- 

fact  showing       ...  . .  87, 89ii.,  90*. 

Impartiality- 
want  of,  in  witness  . ,             . .  156 

ImpartlblUty- 

onus                    ..  ..             ..  53^ 

Impeaotuuent— 

of  credit  737n.,  737,  763,  764,  766— 772 

Imperfect  description- 
in  document      .„  _ 


.  511 


Impression- 
statements   by   crowd   expressing. 
See    "  Exprutiotu  of   feelings 
or  impressions.  " 

"Incapable  of  giving  eTidenoe"— 
statement  by  person       . .  194, 230 

witness :  use  of  depositian  . .  229 

Inoapaclty— 

cannot  be  set  up  in  bar  of  aottoti. .  644 

Inoome-t&z  papers- 
production  of        ..         ..  ..  787 

Ineompetenoy— 

want  of  jorisdiotion.   See    "Jtris- 
dieU«n;"    "  Witmsu.  " 

laeonsUtenoy- 

facts  showing    . .  . .  67—41 
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Incriminating  doonment- 

production   of   . .  . .  . .  705 

Inorlmlnatlng  question  - 

answer  to  . .  . .  . .  707 

witness  not  exoased  from  answer- 
ing ..  ..  ..         708—710 

Indaoemant— 

to  confess  . .  . .   147 

removal  of  impression    oaused  by  172 
Induction— 

deduction  and  . .  . .   19  Int. 

proceeding  of  . .  . .  20  Int. 

different  kinds  of  method  of  . .  20«  Int. 
application  of  the  method  of  , .   20  Int. 
steps  for  complete  of  method  of  20  Int. 
Infancy- 
presumption      . .  . .  . .  601 

Infant- 
See  "  Minor.  " 
Inference— 

from  assertion  to  matter  asserted 

31.  33  Int. 
its  dilBculties  . .  . .  31  Int, 

from  facte  proved  to  fact  not  other- 
wise proved  . .  . .   33  Int. 

uncertainty  of,  assertion  to  matter 
•sserted     . .  . .  . .  33  Int. 

from  assertion  to  truth  . .  33  Int. 

as  to  cause  and    effect   of  event : 
caution     . .  . .  38  Int. 

opinion  formed  by  . .     24 

as  to  presumption  . .  . .     24 

admissibility    of    fact,    supporting 

or  rebutting  . .     50 

statement  suggestinK  :  admission  . .   108 
drawn  from  fact :  admission    which 
is  mere  . .  . .  ig9„. 

Information— 

as  to  commission  of  offence       693,  694 
obtained  for  purpose  of  litigation 

703—705 
Information  and  Belief— 

admissibility  of  . .     7,  In, 

Informer— 
not  acoomplioe  ..  ..712 

Inheritance- 
onus  ..  ..  549,560 

Injury- 

accidental:  onus  ..  ,.  536 

Innocence- 
presumption  of      19,  328, 537,  538, 

597,  612,  614—616 
presumptioo  o^   afiEeoted  by  rule 
•a  to  onus    in  case  of  special 
knowledge      .:.  ..  ..569 

other  preeumptknitTwld  to  that  of  612 


Page. 

Innocence— (<-<MiM.) 

pesumptions  in  disfavour  of  . .  616 

presumptions  of,  in  civil  actions  . .  613 
Innuendo - 

evidence  to  prove  . .  . .  296 

Inqalries— 

judicial  aoA  scientific,  compared  23  Int. 

their  resemblances      . .  . .  23  Int. 

their  differences  . .  . .  23  Int. 

unlimited  in  scientific  . .  23  Int. 

but  limited  in  judicial  . .  24  Int. 

object  of  scientific      . .  . .  24  Int. 

object  of  judicial        . .  . .  24  Int. 

evidence  in  judicial  . .  . .  25  Int. 

evidence  in  scientific  . .   25  Int. 

advantages  of  judicial  over  scientific 

26  Int. 
opportunities  of  parties   in  judical 

27  Int. 
summary  of  results  as  to  . .  27  Int. 
complexity    of   relevant    facts     in 

judicial         . .  . .  27,  28  Int. 

leading    differences   between    judi- 
cial   investigation     and   physical 

27,  28  Int. 
summary  of  the  results  of        . .  26  Int. 
approximate  generalization  is  more 
useful  in  judicial  than  in  scienti- 
fic ..  ..   28Int. 

degrees  of  liabilities  in  judicial     28  Int. 
their  moral  certainty  . .  . .  28  Int. 

classes  of  inference  in  judicial      29  Int. 
Insanity- 
feigning  ..  ..  ..  46». 

medical  evidence  as  to  . .  294 

inadmissibility  of  non-expert  testi- 
mony   and     general    reputation  296 
presumption      . .  . .  601, 620 

Inscription— 
in  banner  :   parol  evidence  of         355n. 
evidence  of       . .  . .  . .  388 

In  rem— 
judgment.     See  "Judgment.  " 

Inaolyent— 

Debtor's  Act :    certified  copies  of 
proceedings  ..  ..261 

See  "  Bankrupt.  " 
Insolvency- 
jurisdietion  :  judgment  272,  278 

onus  ..  ..  ..  562 

presumption      . .  . .  . .  601 

See  "  Bankruptcy  " 
Inspection— 

by  Court  . .  .»  ..13 

proof  effected  by  ...  ..     16 

of  public  document      ...         406. 416 
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Inspaotlon— (oD/t  td. ) 
of   privileged  dooument  . .   683 

of  dooument  shown  to  witness     . .   753 
of  document  by  Court    . .  . .  784 

Instances— 
of  right  or  custom  . .  . .     62 

meaning  of        . .  . .     64 

proof  by  . .  . .     84 

in  whioh  right  oUimed  :  judgment  2807i. 
Insaranoe— 
onus  ..  ..  ,,  652 

Intention— 

facte  showing    . .  . .  . .     37 

inferred  from  subsequent  conduct 
of  aocusi'd     . .  . .  4'i.i. 

of  parties  to  iustrument  expressed 
by  conduct  . .  . .     46 

of    bankrupt      leaving     dwelling- 
house  ..  61n. 
fact  showing     ..     87,  88n.  00,  91,  92, 
93,  94,  94tt.  96 
proof  of                           . .             . .     96 

harden  of  proof  of  . .     96 

not  to   be  inferred  from     antece- 
dent declaration  . .  . .     96 

evidence  of  character  to  show      . .  326 
as  dednoible  from  conduct  461n. 

of  testator  601,  602 

proof  of  guilty  . .  . .  537 

presumption  of  . .  620 

criminal  . .  620, 621 

proof  of  . ,  616,  733 

Interest- 
statement  against       192,  196,  206—213 

See  * 'Statement  againtt  interest." 
matters  of  public  and  general 

193,  196,  213—216 
See  ' '  Statement  aa  to  matter  of 
public  and  genereU  interest.  " 
evidence  aa  to,  due        . .  . .  492 

Interlineation  - 

opinion  asto     ..  ,,         302—304 

Interpleader— 

•n't  ..  ..  ..681 

Interposition- 

of  questions  in  examination  733n. 

Interpretatlon- 

of  document,  eridenoe  in  aid  of  . .  460 
Interpretation  clauses - 

of  Act  . .   2, 9 

Interpreter- 
statements   of  agents  126». 
Court :  examination  of  . .  . .  618 
professional  communication  made 
through                         ..  ..696 


Pagb. 

Interrogation- 
confession  obtained  upon  ..   175 

Interrogatory — 
as  to  damage  sustained  . .     62 

answer  to  :  admissicms     ..  112,114 

answer  to,  of  co-defendant  ..  122 

cross :     opportunity    to    oroaa-ex- 

amine  . .  . .  233 

admission  in  answer  to  . .  349 

when  not  compellable    ..  607a. 

incriminating  questions  706,  709 

Intimidation- 

invalidation  of  dooument  on  ground 
o*  ..  ..  467,488 

Inveatlagtion— 
leading  differencOEi  between  judicial, 
and  {Aysical  inquriixi  . .     27,  28  Int. 

Irrelevancy— 
of  judgments      . .  . .  281,  285 

See  "  Sdeoancf.  " 

Irrelevant  Faota  - 

what  am  . .  . .      72,  76  Int. 

lam-navlsl— 
papers  .„  . .  243 

Issue  of  faot- 
recording  of      ..  ...  ll 

ambiquity  aa  to  confining  evidenoe 

to     ^.  ..  ..  11  Int. 

facto  in  . .  . .  13  Int. 

Issas— 
or  failure  of  issue  . .  . .  2IS 

judgments  barring  trial  of        270^  271 

Invalidation— 
of  docoment      . .  . .  467.  486 

Inventions- 
register  of  ..  ..  261 
onus                    ..             ..  ..  563 


Jaghlrdar— 

admission  by    .. 

..  121 

Jaibakl- 

papers 

..  245 

Jamabandl— 

papers 

..  243 

when  public  document 

..  409 

Jama-wasU-bakl— 

papers 

241,242 

value  of 

..  243 

Joint  contractor- 

effect  of  death  of 

131 

132;  I3» 

admission  by    . . 

1 23a,  125 

acknowledgment     barring 

Bmita. 

tion 

•  • 

120 

130,133 

Joint  crime— 
admission  of  parties  engaged  in    ^  123 
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Joint  property— 

onos  . .  . .  . .  541 

presumption      ..  ..  ..611 

Joint  tenant- 
admission  by     ..  ..  ..   134 

Joint   tort- 
admission  of  parties  engaged  in     ..   123 

Jadge— 

included  in  "Court"     ..  ..9 

must  not  import  his  own    know- 
ledge . .  . .  . .      16 

should    abstain    from    looking    at 

what  is  not  evidence    . .  . .     16 

answers  to  questions  by  . .     13 

questions  by     . .  . .  . .     31 

when  bound  to  try  collateral  issue    31 
protected  by  judgment  . .   266 

refreshing  memory  of     . .  347,  348 

note  of,  sufficient  record  of  fact  . .  350 
presumed  to  do  duty       . .  . .  614 

called  as  witness  . .        688  —690 

must  not  rely  on  statements  made 

to  him  out  of  Court     . .  689». 

competency  of,   in   case   tried    by 

himself  689 

mast  be  without  interest  . .  689 

to  decide  as  to  admissibility   727—795 
discretion   of,    as   to   examination 

of  witness      . .  . .  . .   730 

cross-examination    upon     question 

put  by  730 

questions  by     . .  . .         789  --795 

order  of  production  by  . .  . .  789 

Jadsment— 

effect  of,  in  other  cases   . .      74,  75  Int. 
basis  of  11.17 

admissibility  of  . .  46,  71 

in  proof  of  public  or  general  rights 

or  customs  ,.  63,  71n. 

admissible  as   res  judicata  ..     71 

in  rem  ..  ..  71,  72 

relating   to   matters   of   a    public 

nature  ..  ••  71, 72 

admissiblity  of,  as  a  "  transaction" 

or  'instance"  under  s.  13         71—84 
showing  motiye  ..  ..83 

relating  to  matter  of  a  public    na- 
ture . .  . .  . .     84 

operating  as  admission    . .  . .  113 

on  matter  of  public  and  general 
interest  ..  ..  222n. 

for  or  against  remaindennan  232n. 

public  record     . .  . .  246,  247 

conolnriTe    of    it*    existence    dis- 
tinguished from  ite  fanth       266,  271 
domestic  ..  ..266 


Paob. 

Judgment— (••"»'<». ) 
foreign  . .  • .  •  •    266 

when  relevant  . .  . .         266-292 

tn  personam      ..  266,  267 

in  rem  266,  267  268—272, 

273-275 
admissibility  and    effect   of,    ten- 
dered as  evidence  of  its  truth    . .   266 
conclusive  of  its  truth  in    favour 
of  the  Judge  ..  ..  ..266 

not    generally    evidence    between 

strangers  or  party  and  stranger. .  267 
probate,    matrimonial,   admiralty, 

insolvency      ..  267,272-278 

barring  suit  showing  lis  pendens 

267,  268,  272-278 
barring  suit  where  remedy  might 
have  been  used  for,    in  former 
action  . .  267,  269 

barring  suit  showing  res  judicata 

267,  268,  272 
when  conclusive  .  •   267 

ralating   to    matter    of    a    public 
nature  ..  ..267,278-281 

existence  ef  fact  in  issue  or  relevant 

fact  ..  267,281-285 

estoppel  by        . .  . .         268,  269 

foreign  ..  ••         268,  271 

in  criminal  case  ..         271,  272 

declaring  validity  of   adoption    . .    274 
declaring    partibility    of   property 

and  rule  of  descent     . .  274n 

in  rem :  history  of  . .  274» 

upon  question  of  legitimacy  274n 

reading  of,  in  connection  with  de- 
cree .  •  ■ .  279» 
irrelevant           . .                        281  -286 
conclusive   of  its   existence,    date 

and    legal  consequences  . .   283 

where  record  is  matter  of  induce- 
ment . .  284 
in  criminal  not  receivable  in  civil 

action  and  vice  versa  •■  284 

by  Court  without  jurisdiction      285,  286 
obtained  by  fraud  285,  287—290 

obtained  by  ooUusion    . .   286,  290, 

291 
certified  copy  of  . .  . .  410 

evidence  of   contents      . .  . .  4.58 

Jadiolal  dlclsion— 

error  of,  how  cured 
JadldsJ  evidence— 

general  theory  of 

Jadloial  Inquiry-' 

See  Inquiries 
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Judicial  notice— 
of  what  facte  court  takes  76  Int. 

proof  effected  by  . .     18 

of  law  of  the  land  . .  . .  266 

dispenses  with  proof  334,  336.  337,  34 1 
of  accession  and  sign  manual    of 

Sovereign  339.  342 

of  laws  338,  340 

of  Statutes  338.  341 

of  articles  of  war  . .  338.  342 

of  proceedings  of  parliament      338.  342 
of  seals  . .  . .  339, 342 

in  respect  of  public  ofiSoers  339  343 

of      existence      of      State       and 

Sovereign  . .  339, 343 

of  proceedings  of  councils  338.  342 

of  public  festivals  . .  339.  343 

of  fasts  339,  343 

of  holidays         . .  . .         339.  343 

of  British  territories       . .         339,  343 
of  hostilities     . .  . .  339, 343 

of  flag  . .  339.  343 

of  divisions  of  time        ..  339.  343 

of  geographical  divisions  339,  343 

list*  of  facts  given,    not  complete  34() 
of  Court  officers  . .  339.  343 

of  advocates,    attorneys,    pleaders 

339,  343 
of  rule  of  road  . .  339,  344 

necessity  for  production  of    book 

or  document  340,  347-348 

of  course  of  nature  . .  . .  340 

meaning  of  English  words  . .  340 

of  custom  . .  . .  . .   340 

of  facts  of    which  English  Courts 
take  notice     . .  . .   340 

of  lists  of  land-holders    . .  . .  340 

of  bye-laws  . .  340 

of  matters  appearing  in    the  pro- 
ceedings . .  . .  . .  340 

of  matters  directed  to  be    noticed 
by  the  other  Acts       ..  ..  3o4 

of  notifications  in  gazette  . .  340 

of  list  Of  Talukdars  . .  340 

Jadlolal  procecdlns— 
application  of  Act  to     . .  . .       6 

statements   made  in  parties'   pre- 
sence during  . .  49n. 
proof  that  evidence  was  given    in  226 
presumption  as  to  regularity  of  623,  624 
Jadlolal  record- 
foreign  :   presumption      . .         436—438 

Jurisdiction- 
evidence  given  in  Court  without  226,  227 
judgment  without  . .  286,  286 

presumption  of  602,  613,  623,  624 


Page. 
Jnrladlctlon. .  {amtd.) 
consent  cannot  give       . .  . .  639 

estoppel  against  pleading  want  of . .  639 

Juror - 

witness  . .  . .  . .  686 

competency  of  . .  . .  689)). 

Jury- 
view  by  . .  . .  . .     13 

province  of,  to  judge  of  intention      92ii. 
charge  to,    in  case    of  accomplice 
evidence         . .  . .  714.  715 

examination  of  witness  by,       731,  795 
view   by  . .  . .  . .  795 

personally  acquainted  with  fact  . .  795 

Jus  tertll— 

agent  cannot  set  up 


..  681 


Ennungo— 

papers  . .  . .  . .  244 

' '  Kept  out  of  the  way  '  '— 
witness :  use  of  deposition       225,  23U 

Khasra— 

plan  ..  ..        263n.  356 

Khotl- 

lands  ..  ..  ..271 

Knowledge— 

what  it  is  composed  of  . .  18  Int. 

fact  showing,  87,  88n,  90»,  91.  94. 

9411,96—98 
guilty :    proof  . .  . .  537 

facts  specially  within :  onus    569 — 572 
proof  of  . .  . .  . .  615 

presumption  of  . .  . .  520 

presumption   of  estoppel  . .  665 

Kolaohar— 
meaning  of         . .  . .  . .     66 

proof  of  . .  . .  85.  86 

opinion  on         . .  . .  . .  317 

Knrta- 
admission  by     . .  . .  . .   126 

relation  of,  to  members  of  family  126». 


lAkhiraJ- 

onus                   . .             . .  553,  554 

different  classes  of          . .  6S3,  554 

onus  562,  563 

inquiry  into  validity  of :  date   of 

acquisition    of   territories        ..  594 

onus  on  claimant  to       . .  . .  629 

lAUd— 

presumptions  as  to  holding  of   628—631 
See    "  LaiuUordand  Tenant.  " 
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Iiflndtord— 

and  tenant :  proof  by  parol  of   re- 
lation ..  ..  46dn. 

and  tenant :  onus  . .  564,  555 

enhancement  of  rent        . .  , .  655 

remission  . .  . .  ■  ■   666 

ejectment  . .  . .  . .  656 

intermediate   tenure       . .  . .  667 

fractional  portion  of  rent  . .  567 

plea  of  part-possession  . .  . .  657 

and  tenant :  rent-free  and        662,  663 
and  tenant :  relationship  :  onus  574.  576 
continuance  of  relationship  . .  674 

and  tenant :  encroachment  . .  628 

presumptions     as    to    holding    of 
land  ..  ..         628-631 

Latent  AmbUmlty— 
See    "  Ambiguity.  *' 

lA'nr- 

technical  and  general  elemenls  of  10  Int. 
of  the  land  :  judicial  notice  of  . .  261 
foreign  and  colonial  . .  262 

judicial  notice  of  338.  340,  341 

book  containing  :  presumption  . .  409 
presumption  of  knowledge  of     . .   622 

La'nr  Books - 

relevancy  of  statements  in  261.  262 
presumption  of  genuineness  of  ..  261 

Ijaw  Report— 

relevancy  of  statement  in  261,  262 

lAvr  of  Bvtdenoe— 

lex  fori  ..  ..  ..       1 

applicable  to  British  India  . .       1 

English  law  of  . .       2 

See  Englith  Law  of  Evidtnce. 

Laws  of  Nature 

expert  evidence  as  to     . .  . .   591 

Zioadlns  qaeatlon— 

in  deposition  in  former  trial  . .  229 
in  examination-in-ohief  . .  734 

in  cross-examination       . .        734    743 

Xaeaae— 
See  "  Landlord;  "  "  Tenant  " 

Iiegal  adviser-  ■ 

admission  made  to  ..         ..112 

confidential  communication  with  696 
refusing  to  produce  document    . .  707 

I>eg»l  represantatlTe- 

meaning   of  . .   134 

Iiagrislatare — 

proceedings    of  :    proof  . .  . .   413 

liBgltlmacy- 

questions  of       . .  . .       218,  219fi. 

judgments   in   question   of  274n. 

proof  ol  by  treatment  . .  318,  319 

onus     . .  . .  . .  . .  667 


Page. 

Lesrltlmacy  ■  ■  (amtd) 
presumption  of  . ,  ..  688,613 

birth  during  marriage  conclusive 

proof  of  . .        588—594 

Mahomedan  law  . .  . .  616 

Letter— 
admissibility  of,    found  after  ar- 
rest . .  . .  . .  45n. 

previous,    showing    intention    of 
latter  ..  ..  90n. 

in  course  of  transmission  97n. 

refusal  to  receive :  knowledge  of 
contents         ..  ..  98n. 

presumption  of  receipt  of  . .    105 

none  that  properly  addressed         106w. 
left  with  servant  of  addressee      . .   105 
sending  to  post  office  . .   105 

registered :  refusal  of   addressee 
to  receive      . .  . .  lOow. 

postmark  on     . .  . .  . .   106 

presumption  as  to  date  of  arrival  106>i. 
containing  admission  :  stamp  112n. 
written  ' '  without  prejudice  ' '  146.  147 
date  of  1«6.  206 

connected  series  of  letters :  how 

much  of,  to  be  proved    263.  264,  265 
contract  contained  in  several     453,  461 
Lettare  of  administration— 
See      "  Administration"       and 
"  Judgment." 

Lex  fori— 
evidence  applicable  is  that  of     . .       1 

Libel- 
proof  that,  referred  to  plaintiff  . .  224 
meaning  of  word  in  action  for      . .  515 
action  for :  damages       . .  62n. 

evidence  of  animus        . .  89n. 

opinion  to  prove  innuendoes  of  . .  296 

Licensee- 
estoppel  of         . .      636n.,  672, 679, 681 

Lien- 
resistance  to  subpoena  on  ground  of  381 
document  withheld  on  ground  of  . .  708 

Life- 
onus     567,  572,  673 

love  of  :   presumptions  . .  . .   673 

Limitation- 
acknowledgments  extending         . .  460 
onus    ..  ..  ..  657,669,667 

in  suits  for  possession     . .  . .  683 

acknowledgment :  secondary  evi- 
dence ..  ..  ..379 

Lis  mota— 
meaning  of  • .  • .  215 

statements    as     to    relationship 
made  before  . .  . .  . .  221 
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Ills  mota— (cantd.) 

oonditioiu  as  to,  do  not  apply  to 
judgments 

Ua  pendens— 
See  "Judgment. 

Literary  Society— 

documents  of     . . 


281 


251 


Uterature— 
matters  of  :  reference  to  340,  344 

Uthograpb— 

a  document       . .  . .  ..11 

Idthogrraptay— 
dooumento  made  by       . .  . .  369 

Litigation- 
presumptions  relating  to  . .  631 
information     obtained   for   pur- 
pose of          ..             ..         703—705 

Local  custom- 
opinion  as  to    . .  . .       316.  315n. 

Iiooal  expressions- 
meaning  of        . ,  . .  615, 517 

Looal  investigation — 
is  oral  evidence  . .  12,  13 

proof  afforded  by  .,  ..15 

Ijocal  usage  66,  85 

Logic- 
Mill's  theory  of,  as  to  facts  19  Int. 
Lunatic- 
not  necessarily  incompetent        ..  084 


Magistrate- 
included  in  Court  ,. 
confession  in  presence  of, 

in  police  custody 
called  as  witness 
information  received     by, 
offence 
Mahommedan  La'nr— 

presumptions     . , 
Maintenance- 
cases,  corroboration 
Malice- 
proof  of 

fact  showing    , , 
presumption  of 
Mallolous  proseontlon — 
conduct  of  party  in  case  of 
action   for :  damages 
suit  for :  admissibility  of 

nient 
intention  of  defendant  . . 
oaus 
inference  of  malice 


..       9 
while 

163—165 
688,690 
as  to 

693,  694 

616,  617 

..  718 

51n. 

96,  98,  100 

..  621 


judg. 


41n. 
,     62 

83 

03 

560 

621 


revive 

126,  12(M. 
..  547 


Paoe. 
Manager— 

of   a    property  :     admission    by, 
as  to  title  ..  ..126 

of  joint  Hindu     family :  admis- 
sion ..  ..  ..126 

of  Hindu  family,  cannot 

barred  debt 
alienation  by    . . 
loan    contracted    by :    presump- 
tion ..  ..  ..  612 

Map- 

s  document       ..  ..  ..11 

statement  in,  as     to  pubUc  or 

general  rights  . .  222 

Government  survey        ..  ..253 

See   "S«r»ey  Map." 
certified  copy  of  ..  ..  253 

presumption  as  to  ..  ..253 

ancient  . .  . .  . ,  253 

**>»''  ..  ..  ..236 

presumption  as  to  ..         432—434 

made  for  purpose  of  cause  433. 438 

presumption  as  to  ..  ..  438 

order  for  possession  referring  to 


..578 
..578 

by    Govern- 

relevuioy  ot 

262-258 


map. 
proof  of 
published :     made 

ment  authority : 

statement  in 
Marginal  notes— 

of  Act  . .  , .  . .       3 

Marine  Courts— 

Act  applicable  to             . .  . .      7 

Mark- 
on  document ;  opinion  as  to  31U,  311 
proof  of              ..              ..  ..  395 

by  attesting  witness        . .  . .  401 

Market  value- 
meaning   of      . .            . .  . .  iao 

See  "Value." 
Markman — 

See  "Mark." 
Marriage— 

breach  of  promise,  damages  . .     01 

proof  of              . .              . .  320, 465 

of  member  of  family       . .  . .  218 

shown  by  conduct         ..  ..221 

shown  by  repute             . .  . .  221 

entry  of,  in  India            . .  246b. 

register                . .             . .  . .  250 

certificate  of,  from  India  Office  . .   230 
opinion  not  sufficient  to  prove  318 — 320 

general  reputation  as  to  ..  320 

dissolution  of  earlier,  onus  ..  538 

presumed           . .             . .  ..   589 
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Paok 
Marriage— (ro.iM.) 

birth  during,    conclagive     proof 

of  legitimacy  ..         sgg  -5{i4 

evidence  that  person  unmarried, 
presumption  as  to  continuance 
of  state  ..  ..  601b. 

presumption  in  favour  of  . .   613 

Mahommedan  law  ..  ..616 

presumptions  relating  to  617,  618 

communications  during  690—602 

Matrimonial  Jurisdiction- 
judgment  in      . .  . .  272,  277 

Matrimonial  proceeding- 
competency  of  witness  . .   868 
Matter  of  fact- 
definition  of     . .             . .             . .      10 

admission  receivable  to  prove     ..   116 
distinguished      from    matter    of 
opinion  ..  ..  ..294 

meaning  of        . .  . .  ,  _  733 

Matter  of  la-vr— 
meaning  of         . .  . .  . .      10 

admission  receivable  to  prove     . .    115 
party  not  bound    by  admission 
0°  ••  ..  ..128 

Matter  of  opinion— 
distinguished  from  matter  of  fact      294 

See  "Opinion." 
meaning  of       . .  . .  _  733 

Matter   required   by    law   to   be 
reduced  to  form  of  document- 
variance  of       . .  . .         466—503 

evidence  of        . .  . .         452  _  462 

Maxims— 
as  to  human  conduct      . .      25,  26  Int. 
their  application  . .  25  Int. 

their  limitation  . .  25  Int. 

judicial,  simpler  than  scientiHc    26  Int 
Quod  ex    faeto    oritur  ambiguum 

verificatione  facti  toUUur  ..   505 

Res  inter  alios   judicata  nullum 

inter  alios  prejudieium  facit       ..   281 
Fraus  et  jus     nunquam  cohabit- 
ant   ..  ..  ..  ,286 

Omnia     prossumuntur     rite    essi 
acta       104,  418,  419, 420,  422,  432 

439.  602,  623,  627 
Conttmporanea  expositio    est  op- 
tima et  fortissimo  in  lege  ..  45 1 
yihil  tarn  conveniens  est    natur- 
al* aequitati  guam  unum  quod- 
que  dissolvi    eo  ligamine     quo 
ligatum  est    .,                           . ,  494 
In  judicio  non   creditur    nisi  ju- 
rat*'                ..             ..              ..523 

Actori  ineumbit  probatio  . ,  524 


Pa.ik. 
Maxims— '«»<.<i/ ) 
"A    negative     is  incapable    of 
proof"  ..  ..  ..  .524 

Ei  ineunAit  probatio  qui  dicit,  non 
qui  negat        ..  . .  524 

Per    rervm  naturum  factum    ne- 

gantis  probatio  nulla  est  , .  525 

Potior  est  Conditio  defendentis . .       .524 

Beus    excipiendo  fit  actor  . .  524 

Pater  est    quern  nuptice    demon- 

strant  ..  . .  . .   .589 

Omnia  prceaumunlur  contra    spo- 
liaiorem  ..  ..  ..  ((06 

Odiosa    ei  inhonesla    non  sunt  in 

lege  prasumenda  ..  ..   613 

Ignorantia  juris  hand  excusat      ,,  621 
Hes  ipsa  loquitor  ..  . ,   614 

Debitor  non  prcesumitur  donare  . .  622 
Qui    sentit  commodum    sentire 
debet  et  onus  ..  . .   (i68 

Nemo  tenetur  seipsum    prodere  . .   708 
Ponderantur   testes    non    numeran- 
tur  ..  ..  7l8n. 

"Better   that   ten     guilty   men 
should  escape     than  that  one 
innocent  man    should  suffer"      17n. 
Fr Ultra   probatur  quod  probalum 

non  relevat     . .  . .  . .     27 

Omnis  consensus  toUit  errorem  30n. 

Fatetur    f acinus     qui    judicium 
fugit  ..  ..  44«. 

Optimus  interpres  rerum  usus       . .     4.5 
qui  tacet  consetUire  videtur  . .     49 

Habemus   optimum     testem   con- 
fUentem  reum  . .  . .    109 

Qui  tacit  per  alium  facit  per  se    ..    120 
Nemo  moriturus  prasumilur  men- 
tiri  ..  ..  ..191 

Quod    per      recordum    probalum, 

non     debet  esse  negatum  . .   266 

lies  inter  alios  acta  vel  judicata     . . 

alter i  nocere  non  debet  267,  281 

Interest  rei  publicae     ut  sit  finis 
litium  . .  . .  . .  272 

Nemo  debet  bis  puniri  pro  uno 
delicto  ..  ..  . .   272 

Nemo  debet  bis  vexari  pro  una 

eadem  causa  . .  . .   272 

Cuilibet  in    arte  sua    credendum 
est  ..  ..  ..   293 

fox  audita  perit ;   litera  scriplu 
manet  . .  . .  . .  .'iiiCi 

'May  presume"  — 
meaning  of        ..  ..  ..     -() 

Meaning- 

of  words  ..  ..         515—519 
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Measarsmant  papers— 

prepaired  by  butwars  amin       . .       247 
Meohanlo  - 
opinion  of  . .  . .  . .   301 

Meohanical  acrenoies— 
evidence  of  similar  facts   admis- 
sible ..  ..  ..38 

M«<Uoal  certificate— 

inadmissibility   of  . .  309n. 

Medical  man- 
opinion  of  ..  ..       301,  SOU. 

post-mortem  examination   by        . .   307 
Memory,  rafreshlDS— 

See    ^ '' Rifrtahing   Memory." 
Mental  condition- 
declarations  as  evidence  of  . .     48 
proof  of             . .             . .             . .     93 

person  may  testify  to  his  own      . .   296 
Mental  dlaaaae— 
evidence  as  to  . .  . .     38 

Mental  feelinsr- 

complaint  evidence  of    . .  42h. 

proof  of  . .  . .  . .     96 

Merchants- 
accounts  tendered   by    . .  . .     50 

Mesne  profits  - 
onus  ..  ..  ..635 

Mind- 
fact  showing  state  of      . .      87,  94,  100 
admission  as  to  existence  of 

state  of  ..  ..  140,  143 

Minor- 
admission    by  . .  . .  ..Ill 

death    of :    cessation    of    repre- 
sentation        ..  ..  122 

power  of  guardian         . .  129,  130 

admission  by  guardian  of  129,  130 

admissions      by      guardian      ad 

litem  and  next  friend  . .   133 

nature  of  certificate  of  guardian- 
ship of  . .  . .  . .  247 

burden  of  proof  of  minority         . .  560 
falsely   representing    himself   to 

be   of  age      . .  . .  . .   645 

estoppel  in  case  of         ..  644-646 

relief  against  fraud  of   . .  . .   645 

liability  for  tort  . .  645,  646 

obligation  to  restore      . .  645,  646 

aquiescence    of,  after    majority 

660.  660n. 
Minority- 
plea   of :   onus  . .  . .   533 

Mistake  - 
admission  founded  on     . .  188,  189 

evidence   to  show  . ,  467,  490,  491 

cxaminanion  of  witness  by       737,  744 


Page. 

Hltisatlon- 
of  damages        ..  ..  ..  330 

characters  . .  . .  . .  330 

Money  Order  Offices- 
books  of  ..  ..  24U. 

Moral.  Oertainty- 
meaning  of  . .  28  Int 

a  question  of  prudence  and  not  of 
calculation  . .  38  Int. 

Moral  conviction- 
does     not      exclude     departure 

from  rules  of  evidence  ..  31 

Mortgrage- 

attestation  of  . .  398, 399 

document  apparently    conveyance 

but  really  . .  . .   474 

burden  of  proof  . .  . .  560 

extinction  of :  presumption  . .  630 
presumption  :  keeping  alive  prior. .  631 
apparent  deed  of  gale  really  a  . .  635 
liability    of  fraudulent   minor   to 

decree  for  sale  . .  64(i 

mortgagee  permitting  property  to 

be  sold :  estoppel        . .  . .  654 

estoppel  against  mortgagee  . .  655 
redemption  :  estoppel     . .  . .  660 

nortgagor    acknowledging    receipt 

of  mortgage-money     . .  661  n. 

estoppel  in  case  of         . .  . .  672 

property  held    in  ;     production   of 

document  . .  . .  705 

Mortgacree- 
acknowledgment      barring    limita- 
tion ..  ,.133 
purchase  by,  at  sale  in  execution  . .   137 
accounts    of :     income-tax     papers 
inadmissible  in  favour  of          . .   142 

Motive - 
judgment  showing  . .  . .     83 

evidence  of        . .  . .      39,  42—44 

meaning  of        . .  . .  . .     42 

admissibility   of    similar  facts     to 
prove  ..  ..  ..39i». 

absence  of         . .  . .  . .     43 

affecting  probabilities     . .  . .  43ii. 

adequacy  of      . .  . .     43 

for  parting  with  goods :  false  pre- 
tences . .  . .  . .     93 

proof  of  . .  . .  615,  733 

Municipality- 
record  of  proceedings,  public  docu- 
ment 411,  413 

Municipal- 
registers  . .  . .  . .   251 

committees  :  proceeding  of  - .  251 
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Uaral  tablet— 
gtatement  on    . .  . .  •  •  217 

secondary  evidence  of  . .  17 

N 

Namlas  - 
register  of         . .  . .  . .  250 

Native  ObrlBtlan  - 

usages  . .  . .  . .  539 

Native  State- 
police  officer  of:  confession      161,  l(U 

Nataral  Law- 

presnmptions  as  to         . .  . .   610 

Navy- 
articles  of  war  for  . .  336.  342 

Negative  - 
incapable  of  proof  . .  521,  525 

party  stating :  burden  of  proof  . .  525 
when  necessary  to  prove  524,  525 

proof  of  . .  . .  670 

NagUgeno*- 
contributory  :  evidence  of  ..  61 « 

fact  showing     ..  ..     87,  91 «  100 

onus  . .  . .  • .  564 

accident  raising  presumption  of  ..614 
not  to  be  presumed        ..  ..  614 

estoppel  by  <'51,  652,  063,  664 

Negotiable  Instrament- 

notice  of  dishonour       . .  . .  97n. 

miscarriage  of  notice  sent  by 

post  ..  ..  106». 

admission  by  assignor  ..  ..135 

presumption  as  to       599,  025.  626,  680 

estoppel  in  case  of  . .  679.  680 

Newspaper - 

publication  in  fixing  party     with 
notice  . .  . .     97 

presumption  as  to  . .  342,  425,  426 

Next  friend - 

admission  of     . .  . .  . .   133 


Non-ppoductlon— 

of  documents  :  inference 


B03,  604 


Notary  public- 
seal  of :   judicial  notice  330,  342 
protest               ..             ..  ..399 

certificate  of      ..              ..  ..  413 

certificate  of,     authenticating  de- 
claration                      ..  ..  417 

power-of-attorney   executed  be- . . 

fore                  ..  ..   432 

credit  given  to  . .             . .  . .  435 

foreign               . .             . .  . .  435 

in  King's  dominions       . .  . .  435 

Not  commonly  Intelligible  characters- 
evidence  as  to                   . .  516,  517 


"  Not  proved"— 
meaning  of 

Notice- 
proof  of 

statutory  definition  of  . . 
imputed 
constructive 
from  registration 


Paob. 

. .     15 

96—98 
..  97 
..  98 
..  98 
. .  98n. 


259,  260 

..336,  337,  349 

..336 

..  560 


through  gazettes 
to  admit  fact    . . 
to  admit  document 
onus  of  showing 

Notice  to  produce- 

document  ..  .376,382,383 

when  not  required  . .  390.  393 

document,  rules  as  to       . .         390    394 
required  in  case  of  adversary       . .  391 
contents  of        . .  . .  . .  392 

inspection  of  document  produced. .  393 
refusal  to  produce  . .  . .   393 

Court  may  dispense  with  . .  394 

document :     not    produced  :    pre- 
sumption . .  439,  440 
document :  when  given  . .  721 
document  not  produced  after  787. 

788.  7*49 

Notlfl  cation— 
relevancy  of  statement  in  259,  2C0 

Notoriety- 
of    fact    supporting    inference    of 
knowledge      . .  . .  . .     97 

Number— 
of  witnesses       ..  ..         717  -719 

excessive,  of  witnesses    . .  . .   724 


Oath- 
evidence  of  :  use  of  desposilii^n    in 

former  trial    ..  ..  226,227 

examination  of  witness  on  . .  523 

judicial :     nature   of :     history    ot 

legislation       . .  . .  523,  684.  685 

omission  to  administer    . .  . .   685 

Objectlon- 

to  evidence  by  Court      28,  29,  728,  795 
to  evidence  by   parties  . .  . .      31 

proper  time  to  make      . .  . .     31 

withdrawal  of  . .  . .  ..31 

erroneous  omission  to  take,  does  not 

make  evidence  admissible      143,  728 
to  evidence :     effect     of    absence 

of  3S4 

evidence  :  form  of  . .  . .  731 

when  should  be  made  . .  731 

Observation  - 
lesson  from,  of  the  world         •  •     '*  ^"*"     r 
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Obsolete  expressions- 
meaning  of        . .  . .  515,  517 

Occasion— 

fact  the,  of  fact    in    issue  or    rele- 
vant fact«      . .  . .  . .     36 

Occopatlon— 

showing  identity  . .  50,  51 

of  member  of  family       . .  . .  218 

Offence- 
information   as    to    commission  . . 
of  . .  . .  693,  694 

Official  ComDaanlcattons- 
privileged  . .  . .  692,  693 

Omission— 
estoppel  by       ..  ..642,649-669 

Onus  probandl— 

See  "Burden  of  Proof." 

Opening— 

of  case  by  counsel  . .  . .   351 

Opinion— 
in  relationship  . .  . .     46 

as  to   identity  . .  .50n. 

proof  of  right  and  custom  . .     84 

admission,  consisting  of  ..114 

admissible    independently    of      its 

correctness  as  such  . .  293 

grounds  of  admissibility    of         . .   293 
of  skilled  witnesses  when     admis- 
sible ..  ..  ..294 

of  third  persons  when  relevant  293  -297 
grounds  of         . .  . .  . .   293 

matter  of,  distinguihed  from  matter 
of  fact  . .  . .  . .  294 

from  necessity  . .  295n. 

to  prove  innuendoes  of  libel        . .    296 
to  prove  insanity  . .  . .   296 

to   prove   drunkenness    . .  . .   296 

to    prove    mental    and    physical 
condition        . .  . .  . .  296 

to   prove   value  . .  . .   296 

to  prove  character  . .  . .   296 

on      customs,      rights,     usages, 

tenets,   relationship     . .  . .   297 

on  foreign  law  . .  . .   297 

on  science  . .  . .  . .   297 

on  art  . .   297 

of  experts  . .  . .         297—309 

on  handwriting  297,  302—305, 

309,  313 
on    finger-impressions     . .         297  -  305 
of  one  expert  upon  another  299/). 

of    scientific  men  . .  . .  301 

of  farmer  and  agriculturists        . .  ,301 
of   mechanics,     artisans,    work- 
men ..  ..  ..301 

of  hanker  . .  . .  . .  30I 


Pace. 

Opinion— ('(>»(<(.) 

of  shop-keeper  . .  . .  . .  301 

grounds       of :        corroboration : 
rebuttal  . .  . .  308 

of  expart  not  called  as  witness     . .  309 
as  to    existence  of  general  right 

and   custom   ..  313-313 

as  to  meaning  of  words  or  terms     316 
as  to  usages,  tenets  etc.  315 — 317 

on  relationship  . .        317  -  320 

groundf  of ;  when   relevant        . .  321 
evidence  must  be  direct  . .  360 

of  experts  in  treatise     . .  360,  364,  363 
statement  of :  estoppel  . .  . .  666 

Opportunity- 
evidence  of        . .  . .  . .     39 

Oral  agreement— 
exclusion  of  evidence  of  . .        466    503 
distinct  subsequent  467,  494  -  496 

existence  of  separate  467,  491. 

492-494 

Oral  evidence- 
meaning  of  .,  ..12 
facts  to  be  proved  by      . .            76  Int. 
of    irregularly     recorded      con- 
fession           . .             . .             , .     73 
admission  as  to  contents  of 

documents      ..  ..  ..115 

oral  admission  as  to  contents  of 

document       ..  ..  ..114 

must      be    direct ;    exception     to 

rule  ..  ..  ..190 

of  deposition  in  former  trial        . .  227 
to  prove  boundary         . .  25o>i. 

must   bo  direct  ' . .     334,  355. 

360  365 
what  facts  may  be  proved  by  . .  353 
considered  generally  . .  354  -  359 
value   of  ..         356    359 

proof  of  facts  by  . .  359,  360 

exclusion     of,   by    documentary 

evidence        ..  ..         447-452 

when  not  excluded  by  document      453 
includes  in  case  of  dumb  witness 

writing  and  signs       . .  . .  687 

of  statements     concerning  con- 

tente  of  documents   ..  ..  749 

Order- 
when  relevant  266—292 

See   "Judgment." 
relating  to    matter    of  a  public 

nature  '          . .              . .  . .     84 

Ownership— 

aote  of,  showing  title      . .  . .     GO 

shown  by  possession     . .  . .     63 

acts  of,    ancient  document  . .  70». 
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Ovrnershlp  -  (ronM.) 

proof  of  . .  . .  . .     86 

act  of  . .  223,  266n.,  280n. 

onus  . .  , .  . .  561 

burden  of  proof  as  to      . .        575 — 584 
presumption        of,      where     road 

boundary        . .  , .  . .  630 

indicia  of,    left  by  owner    with 

third   party  ;  estoppel  . .  655 


Pals- 
modes  in  which  estoppel  in,  arise     651 
estoppel  in        ..  ..         636—642 

from  what  it  sprang       . .  635,  636 

modem  sense  of  term  . .  636 

Panchayet— 
report  of,  as  evidence  of  pedigree    217n. 

Pardon- 
evidence  given  in  hope  of         710,  712 

Parent- 
evidence  of.  to  prove  non-access 

693.  694 

Parliament- 
meaning  of  word  ..         338,  339 
proceedings   of :    judicial   notioe 

338,  342 

Parol  evidence- 
See  "Oral  Etidenee." 

Partition- 
onus    . .  . .  . .  644 

estoppel  by       . .  . .  6.^,  636 

prooeedingt :  oonclusiveneas  of    . .  636 

Partner- 
admission  by    . .  119,  120n.,  130 
acknowledgment  barring  limita- 
tion                ..  ..133 
admission   by,     before   partner- 
ship or  after  dissolution  . .   138 
estoppel  in  case  of  . .  648 

Partnershli) — 

liability  of  members  of  . .     26 

proof  o^  by  parol  evdence         457,  466 
onus    . .  . .  . .  . .  561 

relation  of :  onus  . .  . .  574 

oontinuanoe  of  . .  . .  674 

presomptian      . .  . .  . .  631 

Part  performance— 

doctrine  of        . .  . .  447,  478 

Party- 
admission  by    ..  ..  118,  119,  121 
nominal             ..  ..  121,  132  133 
character           . .             . ,  322,  329 
to  oivil  suit :  witness     . .          687,  688 

Patant- 

licensee  of        ..  ..  672 


Paok. 

Patent  ambigalty— 
See  "Ambiguity." 

Patnldar— 

admission  by     . .  . .  I34n. 

Payment- 
plea  of:  onus  ..  ..  536,  561 
presumption  of                     607.608  631 
indorsement  of               . .  . .  661 
made    tlirough    ignorance,    fraud, 
misrepresentation        . .             . .  673 

Pedlgrree— 

statement  in  family        . .  195,  216 

matters  of         . .  . .  . .  216 

report   of  punchayet    as   evidence 
of     ..  ..  ..  217». 

Penal  Code— 

burden  of    proving    case  within 
exceptions  of  . .  . .  567 

Penalty- 
answer  exposing  witness  to  . .  708 
Pending  snit- 

for  same  relief  . .  . .  267,  269 

Perlury- 
no  presumption  of  . .  .*.  368 

prosecution  for  :  corroboration  718,  719 
Photograph— 

a  document  . .  ..11 

identification  by  . .       31n.,  296n. 

to  identify    party     named    in 

pubUo  register  . .  261 

opinion  as  to  execution  of  ..  296 

Photography- 
document  named  by  369,  370,  373 
oopy  made  by  comparison         404,405 
value  of             . .  404, 406 
Physical  agencies- 
evidence  of  similar  facte  admis- 
sible               . .             . .  . .     38 

Physical  condition- 
declarations  as  evidence  of  . .     48 
person  may  testify  to  his  own     . .  295 
Physical  Inquiries— 

See  Inquiriet. 
Physical  Science- 
great  object  of  . .  . .  23Int. 

advantage  of  inquirer  of,  over  those 
of  judicial      . .  . .  25  Int. 

Place— 

admissibility  of  evidence  as  to     . .     5i 
Plan- 
admission  in     . .  . .  , .  1X2 

not  public  document  . .  410 

a  document      ,.  ..  ..11 

relevancy  of  statement  in        262—268 
presumption  as  to  432,  43^ 

made  for  purpose  of  canse         433,  438 
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PlAtuler— 
admission  by    . .  128,  129 
proof  of  admission  made  to  . .   146 
judicial  notice                 . .  339. 343 
compromise  of  suit  by  . .  352 
cannot    disclose  professional  com- 
munication 694,  695 
right    of  accused   to   be   defended 
■   by    ..             ..             ..  ..723 

FleadlnK— 
admission  in      I13n.,  114,  337,  349, 

351,352 
estoppel   by       ..  349n.,  635 

PiMi  of  a:uUty— 
evidence  of  admission    . .  284n. 

effect  of  . .  . .  . .  353 

Pledge- 
property   held  in  :    prodnction     of 
document       . .  . .  . .  706 

Police- 
undue    influence     by,    to   procure 

confession  164,  156,  156,  163,  166 

statements    made    to  officer  while 

investigating  case         . .  169n, 

reports,     diaries     and    statemente 

made  before  . .  . .  159n. 

admissions  made  to        ..  162,  163 

confession  to,  cannot    be    proved 

169- 163 
confession  made  while  in  custody 

of      ..  ..  ..         163-166 

custody :    confession  :    information 

leading  to  discovery    . .         166-  172 
admissions    obtained    by  questions 

by     ..  ..  ..  176n. 

dying  declaration  made  to  . .  215 

diary  :  how  much  of,  accused  may 

see    ..  ..  ..264 

Pollce-offtcer— 
meaning  of        . .  160,  161 

See  "Poiice." 
collecting  number    of  statements  : 

evidence  of     . .  . .  . .  224 

statement  of  witness  to,  not  pubUc 

record  . .  . .  . .  247 

report  made    by,  not  public  docu- 
ment . .  . .  . .  41 1 

statements  made  to,  during  investi- 
gation . .  . .  . .  460 

witness  sent  by  . .  . .  631 

information     received    by,    as    to 

offence  . .  . .  603, 694 

examination       by :     incriminating 

question  . .  . .  . .  710 

restraint :      compUunant      witness  721 
diary  of  „  ..  ..762 


Paue. 

Polygar— 

position    of:  compared    with 
manager  of  Hindu  family  126ii. 

Possession— 

as  proof  of  ownership      . .  . .     63 

evidence  of :  ancient  document  . .  70n. 
evidence  to  show  character  of       . .     73 
decrees,  evidence  of        . .  . .     78 

ancient  ..  ,.  223 

modem  . .  . .  223 

whether    Bengal     Land    Registra- 
tion registers  evidence  of  . .  249 
survey  maps  as  evidence  of      263—256 
evidence  of  title               . .          264, 627 
admissibility    of    statement     that 
party  in                         . .  . .  295 

proof  of,  by  parol  . .  466, 678, 579 

part,  by  tenant  . .  . .  557 

presumptive     evidence    of   owner- 
ship ..  ..  ..675 

evidence  of  title  . .  576, 507 

police  order  for :  effect  of  ..  61i 

other  evidence  of,  than  parol  578—580 
possessory  suit  under  Specific  Be- 
Uef  Act  ..  ..580 

when  force  does  not  interrupt       . .  680 
limitations  in  suits  for   . .  683, 584 

of  property  evidence  of  crime  597, 698 
presumption  as  to  oontinuanoe  of  600 
not  necessarily  same  as  user  . .  600 
will  prevail  until  title  shown  . .  630 
Portrait- 
family  ..  196,216 

Post-mortem  Bxamlnatlon- 

by  medical  man  . .  307, 780 

Postmark- 
on  letter :    evidence    that      letter 

in  post  . .  . .  106 

evidence  of  date  of  despaotb        . ,   106 

Post  Office- 
course  of  business  of      . .  . .  603 
presumption  as  to  posting             . .  626 

Poet  Office  Savings  Banks- 
books  of  . .  . .  24U. 

Power-of-Atomey— 

certified  copy  of  ..  ..  389 

declaration  as  to  execution  of  430—432 
presumption  as  to  434—436 

meaning  of  . .  . .  435 

execntioD  of       . .  . .  436. 436 

registered  . .  436. 436 

Power  of  man- 
to  afeak  truth  <»  what  it  depends  32  Ink 

Preamble— 
of  Act  ..  ..  .  1, 2 
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Pa(je. 

Pre-emption - 

onus  ..  ..  561 

PreparAtlon— 

evidence  of         . .  30,  42.  43  -46 

Praoenoe— 

statements  made  in  party's  . .  ]07 

Press  Oopy- 

of  documents     ..  ..  370,371 

Presumption— 
meaning  and  history  of  the  word  77  Int. 
diSerent  kinds  of  ..  77,  78 

in  criminal  oases  . .  . .  19n. 

proof  by  ..  ..  ..16 

of  innocence  19n,  328,  537, 

638,  697,  612,  615-620 
of  law  . .  . .  . .     21 

of  fact  . .  . .  . .     22 

conolosiye  . .  . .  . .     21 

rebuttable  ..  21,22 

affecting  burden  of  proof  22n,  96 

•f  knowledge  of  the  law  . .     23 

that  person  intends    natural    con- 

seqoenoes  of  his  own  acts        ..     23 
regularity  . .  38, 597, 602 

from  Cimdnot    . .  . .  . .     44 

of   guilt :  non-acoounting   for  pro- 
perty .^  . .  . .  88n. 

of  intention       . .  . .  . .  92n. 

none  that     director     knows     con- 
tents of  books  of  company        . .     97 
of  knowledge  from  access  to 
document       ..  ..  ..97 

of   knowledge      from   constructive 
notice  ..  ..  ..98 

against  fraud    ..  ..  ..98 

and  dishonesty  ..  ..  ..98n. 

of    regularity    of    course    of    busi- 
ness . .  . .       104.  104n. 

of  receipt  of  letters         . .  . .   105 

one  that  letter  properly  address- 
ed ..  ..  106». 

that  letter  sent  to  post  office        . .  105 
of  delivery  of  telegram    . .  . .  106 

as  to  date  of  arrival  of  letter  106)t. 

of  truth  of  that  which  party  admits  144 
none  against  party    from     refusal 

to  submit  to  arbitration  ...   147 

that  party  will    not    make    state- 
:    meat  against  his   interest  unless 
true  ..  ..  ..148 

that  perscn  on  point  of  death 
speaks  tmly  ..  ..  ..191 

in  favour  of  regolarity,  use  of 

deposition  in  former  trial         227,  228 
that    party    had    opportunity    of 
cross-examination         . .  23%  233 


Pagb. 
Presumption— (conU) 

of  truth  in  case  of  books  of  account  236 
afforded  by  public  record  . .  248 

as  to  map  . .  . .  . .   263 

of  title  from  possession  . .  255 

of  genuineness  of  law-books  . .  261 

with  regard  to  foreign  judgment  . .  261 
gazettes,  newsapers,  private  acts  . .  342 
as  to  documents  ..  418,  419 

as  to  genuineness  of   certified  copy 

419,  420 
as  to  documents  produced  as  record 

of  evidence      . .  420  -  426 

as  to  gazettes,  newspapers,  private 

acts  and  other  documents        426,  426 
as    to    document    admissible   in 
England     or     Ireland     without 
proof  of  seal  or  signature      426  -  432 
as  to  maps  or  plans         ..        432-434 
as  to  collection    of    laws  and    re- 
ports ..  ..  ..434 

as  to  powers-of -attorney  434—430 

as  to   certified    copies    of    foreign  • 

judicial  record  ..         436 — 438 

as  to  books,  maps  and  charts        . .  438 
as  to  telegraphic  messages         438,  430 
as  to  due  execution  of    document 

called  for  and  not  produced   439,  440 

eontra  tpoliatorem  ..  440 

as  to  documents  30  years  old    440  -446 

burden  of  proof  determined 

by  ..  ..  622,626 

against  apparent  ownership  . .  531 

as  to  jointness  . .  . .  . .  632 

as  to  due  execution        ..  ..  537 

in  favour  of  continuance  , .  572 

as  to  life  and  death        . .  672, 573 

as  to     love  of    life     and    against 
suicide  . .  . .  573». 

arising  from  possession   . .         676,  677 
stands  only  till  overcome  by  fact    677». 
of  good  faith    . .  . .  584 

of  marriage  . .  . .  589 

of  filiation         . .  . .  . .  589 

as    to    facts     likely  to   have    hap- 
pened ..  ..         695—632 

as   to    due    performance    of    judi- 
cial and  official  acts     . .  . ,  695 
evidence  withheld            . .             . .  596 

refusal  to  answer  . .  . .  696 

bill  of  exchange   . .         . .  . .  605 

continuance       . .  . .  505, 608 

common  course  of  business        606, 

606II,  603 
of  theft  or  receiving  . .  605,  597,  50H 
as  to  aooompUoe  ..         606    ffM 
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Presumption— (waw ) 

consideration  for  biU  . .  596.  599 
when  events  occur  in  the  far  past . .  696 
none  when  evidence  is  all  in  . .  602 
jurisdiction  602.603 

of   payment  ^ 

conflicting  ..  ••  ••  °  '' 

under  Hindu  law  ..        609-612 

strength  of  various  kinds  ..612 

rebutted  by  contrary  and   stronger 

presumption  . .  •  •  •  •  "'* 

conflicting  ..  ••  ..616 

of  guilt  8^ 

under  Mahomedan  law  ..  ..616 

relating  to  marriage  617-619 

physical  ..  ••  ..  «1» 

intention  :  knowledge     . .        620-623 
psychological  •  •  •  •  °^" 

knowledge  of  law  . .  «21n. 

of  trade  custom  . .  •  •  *21 

as  to    knowledge   of    contents    of 
, document       ..  ..  ..621 

as  to  facts  within    witness's    spe- 
cial means  of  knowledge  . .  622 
that  person  knows  what  he  does   . .  622 
that  man    acts    aooording    to   his 

interest  ..622 

from    conduct  . .  •  •  '22 

regularity  of  judicial  proceedings  . .  628 
regularity  of  official  acts  . .  624 

as  to  adoption  of  usual  course   of 

business  . .  •  •  •  •  "*" 

as  to  negotiable  instruments  . .  626 

as  to  documents  ..  ••  625 

benami  transaction  . .  627, 628 

encroachment  • .  •  •  628 

as  to  giving  and  recording  evidence  628 
as  to  permanent  tenancy  . .  630 

as  to  holding  of  land        ..  628.631 

that  arant  is  of  permtaient  charac- 

ter 629 

extinction  of  mortgage  . .  . .  630 

of  payments     ..  ..  ..631 

in  case  of  possession       . .  •  •  631 

litigation  :  procedure      . .  •  •  631 

partnership        ..  ••  ..631 

mortgage  ..  ••  ••  '"' 

religion  ••  ..631 

distinction  between,  and  eatoppel 

78  Int.,  633 
in   case  of  negotiable  instrument    680 
Presumption  of  law — 
meaning  of        . .  •  •  •  •  ^"6 

See    "  Preaumption  " 
Presumption  of  fa«t— 

See  "Pretvmplion." 


Pace. 

Previous  attempts- 
evidence  of  . .  . .    44 

Previous  oonvtction— 
where  relevant      87,  101,  326,  327,  328 
mode  of  proving  . .  272ii. 

Previous  statement- - 

to  corroborate  witness   . .  . .  228 

use  of,  as  admission  . .  228 

use  of  . .  228, 229 

as  evidenoe-in-ohief        ..  ..  228 

to  discredit  witness        ..  ..  228 

in   writing :   oross-ezamination 

as  to  ..         750—753 

inconsistent  with  evidence  used  to 
corroborate  witness  ..  765 

Price- 
market.  ..  ..  ..773 

See   "  Value  " 

Primary  evidence  — 
meaning  of        . .  13  Int.,  14.  369,  371 
applicable  to  doooments  only      ..  369 
proof  by  ..  369,376 

Principal— 

and  surety  :  admission  . .  133 

acknowledgment  of  debt        133,  133s. 
and  agent :  relationship  :   onus   . . 

674.575 
oontinnaaoe  of  relatioaship  . .  574 

estoppel  against  647 

estoppel  in  favour  of      . .  . .  647 

Principle— 
of  estimating  (sobability  29  Int. 

its  identity  with  Hill's  theory     30  Int. 

Print- 
document  in     . .  . .  369,  372 

Private  document- 
meaning  of        . .  . .  . .  406 

Privilege— 
distinguished   fr<Mn    incompetency  684 
of  Judges  and  Magistrates         689.  690 
of  counsel  against  being  called  as 

witness  ..  689it. 

communications   during    marriage 

690-692 
evidence  as  to  affoirB  of  slate  693,  693 
official  communication  692,  693 

information  as  to  commission    of 

offence  683,604 

professional  conununicatiams    694,  696 
profeasianal :     not     waived     by 

volunteering  evidanoe..        696,  699 
production  of  dooummits:  subject 

of     ..  ~  ..        706—708 

of  witnesses  £tom  suit  or  prossen- 

tion  .^  ..  ..  722 
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133—139 

133n. 

..  668 

133n. 


412 


Privity— 

admiuions  in  respeot  of 

meaning  of 

necessity  for  estoppel     .. 

Privy— 
meaning  of 

See  "Privity  " 
Privy  Oonnoll— 

orders  of  regulations  of :  proof 
Prise— 

cause :  judgment  of  admiralty  court 
in     ..  ..  ..  276,278 

Probability- 
principle  of  estimating    . .  29  Int. 
its  identity  with  Hill's  theory      30  Int. 
of  statement      . .             . .            32  Int. 

inference    £tom    cases   of  seperate, 
independent  and  conveiging 

34,  44  Int. 
of  trath  of  testimony  . .  16,  16n. 

preponderance  of  ..  ..17 

affected  by  question  of  motive  ..  43it 
facts  showing    . .  ...  67—61 

in  favour  of  transaction  ..  366 

of  case  :  number  of  witnesses       . .  719 
Probate- 
judgment  ..  ...        273 — 276 

judgment,  effect  of         . .  276i(. 

judgment  of  Court  refusing         . .  276 
no  disoietion  to  refuse    . .  . .  277 

upon  application  for,  only  question 

is  factum  of  will,  not  title  277n. 

of  will  ..  ..412,462,461 

Prcoedure— 

burden  of  proof  . .  634,  536 

presumptions  relating  to  . .  631 

Proolamatlona— 

of  Sovereign  :  proof        . .  . .  413 

Production- 

of  document     . .         720,  784,  786,  793 
of  chattel  . .  S64,  366 

and  effect  of  evidence    . .  622,  623 

of  title-deeds  of  witness  not  party  706 
of   document  which  another   per- 
son could  refuse  to  produce      . .  706 
of  evidence  :  order   of     . .  726,  726 

of  document :  objection  to  . .  728 

of    document :    cross-examination  744 
Judge's  power  to  order  . .  . .  789 

Professional- 
communications  . .        694 — 706 
Promissory  Not*— 

See  "  NtgoUabU  Inttmmtnt  "  .. 
Proof— 
of  relevant  facts  . .  16  Int. 

production  of    .„  .,  16  Int. 

W.LB 


Pads. 

Proof- {con  w.» 
nature  of  . .  . .  . .     16 

in  civil  and  criminal  cases  . .     17 

in  criminal  oases  . .  . .     19 

conclusive  ..  ..  ..21 

of  marriage  . .  . .   320 

of  custom  and  right        . .  84—86 

of  ownership    . .  . .  . .     86 

of  mental  conditi<wi        . .  . .     93 

admission     made    for   purpose    of 

dispensing  with  . .  128,  129 

of  dying  declaration       . .  200,  201 

by  public  record  . .  . .  248 

of  foreign  colonial  law    . .  . .  261 

of  previous  conviction  or  acquittal 

272a. 
of  handwriting  and  signature  310—313 
considered  generally  333—336 

summary  of   rules  with  regard  to  334 
facts  which  require  no     76  Int.,  336, 

337 
waiver  of  ..  337 

none  required  where  facts  admitted 

348-363 
admission  dispensing  with,   in  cri- 
minal oases   ..  ..  ..  363 

by  oral  evidence  „        364—369 

by  documentary  evidence         366-  369 
of  document     . .  76  Int.  369—376 

by  secondary  evidence    .,.        376 — 390 
of  signature  and  handwriting  394,  396 
of  execution      . .  «         396, 397 

of    document   required  to  be  at- 
tested ..  ..        397—402 

of  pubUo  document        . .  . ,    406,  407, 

408,  412—417 

force  oi  written  ..  ...  464 

facts  requiring  no  ..  ...  624 

conclusive  of  legitimacy  688 — 604 

estoppel  is  only  matter  of  . .  633 

no  particular  number  of  witnesses 
required  ..  ..        717 — 719 

of  fact  only  admissible  upon  proof 
of  otiier  fact ..  ..  ..  727 

Proper  custody- 
meaning  of         . .  441,  444—446 

Fropoaitlona— 
meaning  of         . .  • .  18  Int. 

what  are  teue,  and  how  framed    19  Int. 

Prosecution- 
statement  exposing  party  to         «.  195 
burden  of  proof  on  . .  _  637 

contrast    betwem    evidence    for, 

and  course  followed  by  prisoner  605 
duty  ot  to    produce   all    available 

evidence         «.  .-.  «  605 
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Ppos«ou tor- 
admission  by      ..  ..111.121-140 

criminal    trial    a    proceeding     be- 
tween, and  accused     . .  . .  225 

King    is,  in  all   criminal  proceed- 
ings . .  . .  . .  234, 236 

character  of      ..  ..  322,329 

duty  of,  in  calling  evidence  . .  638 

person  should  not  be  Judge  and  . . 

689.690 

Ppo«eoutpJx— 
immoral  character  of     . .  . .  766 

PpoteBt— 

before  notary  public         . .  . .  399 

Prov»d— 

meaning  of         . .  •  •  . .     16 

how  much  of  statement  ia  to  be  . .  263 
ProvlncliLl  azpreaaions— 

meaning  of  . .  •  •  617 

Provteo— 

meaning  of  •  •  •  •  629 

PnbUo- 
interest,  statements  as  to  matter  of 
See  ' '  StatemerUt  at  to  maUtrt  of 
Public  and  Oeneral  Interest  " 
book,  entry  in   . .  244—253 

See  "  Public  Seeord  " 
Pnbllc  dootunenta— 
entries  in  ..  236-244 

why  entitled  to  credit  . .  236 

meaning  of  245,  246, 406,  408 

secondary  evidence  of    . .  . .  388 

proof  of  . .  . .  . .  368 

considered  generally        . .        406—408 
inspection  of      . .  . .  . .  406 

proof  of  406,408,416,417,427 

what  is  a  . .         407,  408, 409,  412 

plaint,  written  statements  are  not. 

judgments  and  decrees  are  410,  411 
deposition,  report  by  police-officer  410 
municipal  proceedings  411,  413,  413n. 
proof  of  other  official    documents 

413-419 
public    record    of     private     docu- 
ment . .  . .  414 

Fnblic  oflQcer— 

accession  and  functions  of :  judicial 
notice  . .  . .  339, 343 

definition  of      . .  . .  . .  409 

document  forming  act  of  408,  409 

presumption  as  to  official  character  419 
writing  by  which,  appointed       462,  461 
presumption  as  to  acts  of  602,  603 

presumed  to  do  duty       . .  . .  613 

presumption   as   to     regularity   of 
acts  of  ..  ..         ^623,624 


PAfJB. 

Public  officer— (amtiJ.) 

not  to  be  compelled    to    disclose 
communications  . ,  . ,  692 

Public  record- 
relevancy  of  entry  in       ..         244—252 
principle   upon    which,      admitted  244 
errors  and  alteration  in  . .       246,  246*. 
documents  held  admissible  or    not 

246.247 
meaning  of  public  document  ..  215 
delay  and  irregularity  in  making  246 
statement  to  police-officer  not  . .  217 
reports  of  public  officers  . .  247 

proof  by  ..  ..248 

presumption  afforded  by  . .  218 

no  estoppel  ..  ..  248 

absence  of  entry  in  . .  248 

facts  of  which,  ia  evidence  248— 2S2 
Bengal  Land  Begisteation  Register  249 
Collector's  book  ..  ..249 

birth,  baptism,  naming,    marriage 

death  and  burial  registers         ..  360 
proof  of  inoidmtal  particnlars     ..  KI 
proof  of  identity  of  parties  named 
in     ..  ..  ..  251,262 

Public  servant- 
entry  made  by  . .            . .  . .  214 

See  "  Publie  Seeord  " 

definition  of                      . .  . .  215 

registrar  of  births  and  deaths      . .  215 

census  officer     . .  . .  245 

registering  officer             ..  ..  245 

manager  of  court  of  wards  245«. 

Furdanaahln— 

statements  filed   in  Court  in  name 

of      ..                            ..  112II. 

transaction  with               . .  687, 588 

exemption  from  attendance  ..  721 


Q 


Quantity— 
of  evidence 

Question- 
hypothetical 

Quinquennial- 
papers 


717—719 

305H..3Q6 

,.  247 


Rashness- 
facts  showing     ..  ..  ..87 

Rasm-wa  RiwaJ-t-kbandaa— 
meaning  of       . .  . .  ,.96 

Raal  evidence- 
meaning  of        . .  tt.  IS>  13 
marks  cm  groond            »•             «    36 
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Pack. 

Il«bntt*l- 

faot  which  rebuts  inferenoe  . .     50 

evidence  in         . .  726n.,  731. 732 

lUcall- 

of  witness    for    cross-examination  737 

of  witness  ..  ..  ..  723 

Receipt  - 

nature  of :  not  a  release  122n. 

for  monej,    goods     security     and 
other  property  , .  195, 202 

oral   evidence  admissible    notwith- 
standing        . .  . .  463, 466 

affecting  onus    . .  . .  . .  662 

not  oondusiye  . .  661 

RecelTlnsr  stoton  goods- 
presumption  of  . .  606,  697,  698 

Recital— 

in  Acts  and  Notifications  269.  260 

as  affecting  harden  of  proof        . .  662 
estoppel  . .  . .         660,  661 

Records- 
estoppel  by        . .  . .  633,  634 
See  "  PMU  Beeords  " 

Record  of  Court- 
obtaining'  copy  of  . .  . .  415 

Record  of  eytdenoe— 

presumption  as  to  what  is        420—426 
in  judicial  proceeding     . .  . .  421 

taken  in  accordance  with  law      ..  421 
proof  of  identity  of   party  giving 
evidence         . .  . .  . .  426 

Re-crlmlnation— 

when  allowed    ..  ..  771,772 

Re-  examination— 

as  to  conversation  cross-extunined 
to  ..  ..  ..264 

introduction  of  new  matter      729—744 
rules  as  to  ..        729—744 

direction  of         . .  . .  . .  729 

object  of  731,  743,  744 

Referee— 

admission  by      ..  ..  ..Ill 

Refreshing  memory- 
reporter  or   shorthandwriter,   notes 

of  evidence  . .  228 

by  book  of  account  . .  . .  240 

by  copy  of  statute  . .  261ii. 

expert  . .  294,  309 

of  Judge  . .  347.  348 

in  examination-in-chief  . .  734 

rules  as  to  . .  . .        776    784 

Refusal  to  answer- 
inference  . .  696,  607 

Register— 

public     See    "Public   Beeord" 
under  Bengal  Land  Registration  Act  249 


Paob. 

Register— (coaM.) 
marriage  . .  . .  249,  260 

of  membeiB   of  company  ..  230 

birth  and  death  . .  . .  260 

baptism,  naming,   dedication,     bur- 
rial  ..  ..  ..230 

of   lands :  village  . .  261 

public  :    certified  copy     . .  . .  413 

Registration- 
operating  as  notice  . .  98n. 
of  document  containing  admission 

112,  113 
officer  public  servant        . .  244,  243 

Act :  copies  given  under  . .  260 

not  proof  of   execution  . .  343 

document  inadmissible  for  want  of  384 
Act :  certified  copy  under  388,  389 

want  of  ;  secondary  evidence    466,  466 
evidence  of  subsequent  oral  agree- 
ment . .  . .  467,  494, 496 

proof  of  . .  . .  636, 537 

priority  ..  ..  ..630 

notice  of  title  . .        663».,  666 

Regolarltjr— 

presumption      . .  . .  697,  602 

Rejection- 

of  evidence  . .  622,  623 

Relation  of  parties- 
evidence  as  to  relation  of  . ,     61 

Relatlonsbli>— 

opinion  on  . .  . .  . .     46 

statements  as  to         194,  196,  216-221 
See    ' '  StatemeTitt  as  to  Relation 
thip  "    , 
by   blood,   marriage,  adoption 

195,  216  -221 
opinion    on        . .  . .  . .  297 

opinion  on,  expressed  by  conduct         i 
297,  317-320 


Relative- 
statement  by   .. 

..  219 

Relevancy- 
logical 
legal 
of  facts 

..     26 

..     23 

13  Int.,  26-27 

theory  of 
proof  of 
definition  of 

. .      37  Int.,  25 
14  Int. 
..     25 

meaning  of 
limit  of 

37  Int. 
37  Int. 

illustrative  cases    on    the    subject 
of  . .  39—71  Int. 

mode  of  describing  . .  38  Int. 

obscurity  of  the  definition  of  . .  38  Int.  - 

of  facts  forming  part  of  same  tran- 
saction . .  . .  . .     34 
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B«levMiey— <«>«(<(■) 
of    facts  otmstitnting    stote    of 
tbinga      under    which    facts    in 
issue  or  relevant  facts  happened      34 
of  facts,    tke  occasion,     cause   or 
effect    of    facts    in  issue  or   re- 
levant facts  . .     36 
of  motive,    preparation    aad  con- 
duct               ..             ..  39,  40 

of  bete  necessary     to  explain  or 

introduce  relevant  facts  . .    60 

of  facte  showing  oonnspiracy      ..     54 
of  facts  not  previously    dealt  with 

as  relevant  . .  . ,     60 

of      fact     showing      amount     of 
damage  . .  . .  . .     61 

of  facte  when  right  or    custom    is 

in  question                . .  • .         62 
of  fact  showing  existence  of  state' 
of  mind  or  body   or   bodily  feel- 
ing      87—101 

of  fact  to  show  accident  or   inten- 
tion        ..  101 

of  existence  of  course  of  bnsinesa 

103-106 
of  admissions  . .  . .         140—144 

of  oral   admissions  as  to  contents 

of  documents  . .  144,  146 

of  admission  in  civil  oases        146—147 
of    confession   caused   by   laduoe- 

ment  irrelevant  ..         147—169 

of  confession  to  be  determined  by 

Court  not  jury  ..  ..  164 

of  confession  made  under    promise 

of  secrecy,  etc.  . .  163,  164 

of  facts  stated  by  perscms  not  wit- 
nesses ..         190-224 
of  certain  evidence  for  proving,  in 
subsequent  proceeding,  the  truth 
of  facts  therein  stated  226—236 
of  books  of  account        . .        237—243 
of  entry  in  public  record  244 — 262 
a  statements  in  maps,  charts   and 

plans  ..  ..        262—268 

of  statements  as  to  fact  of    public 
nature  in  Acts  and  Notifications 

258—261 
of  statements  in  law-books  261,  272 
of  judgments     ..  ..        263—292 

of  judgments     in     probate,     ma-  . 
trimonial,    admiralty,    insolven- 
cy jurisdiction  . .         272—278 
of  judgments  relating  to  matters 

of  a  public  nature      . .         278—281 
existence  of  judgment,  order,  de- 
cree, a  relevant  fact      268,  281—286 


Paoe. 

B«Iavanoy  (conid.) 

of  opinion  evidence  . .         293 — 301 

of  opinion  as  to  handwriting   309  -313 
of   opinion    as   to   usages,    tenets, 

etc.  ..  ..        316-317 

of.  opinion  on  reltioaship  317—320 

of  ground  of  opinion        . .  • .  321 

of  character      ..  ..         322-332 

of  previous  conviction  . .  326.  327 

and  mode  of  proof  :  distincticm   . .  333 
of  fact  depending   upon     proof  of 

other  fact      . .  . .  727 

Judge  may  ask  how    question  re- 
levant . .  727 

Relsvaat— 

as  meaning  admissible  237ii. 

Relevant  flaot— 

fact     ..  ..  ..  9,  11 

evidence  may  be  given  of  . .     27 

Religion- 
tenets  of  . .  . .  . .  317 

presumption  as  to  . .         631,  632 

religious  belief  not  required  in  wit- 
ness . .  . .  ■ .  684 

RellsloaB  foondation— 

constitution    and    government    of 

315-317 

ItemAlnderman — 
judgment  for  or  against  232ii. 

Rent- 
enhancement  and  remissioo  of 

See  "Landlord." 
fractional  portion  of  ..  557 

free  land  ..  ..  662,563 

enhancement  of  . .  . .  563 

payment  of :  presumption  . .  631 

estoppel  by  acceptance  of  . .  635 

payment  of,  by  mistake  . .  673 

Repeal— 

of  enactments  by  Act     . .  , .      8 

Reply- 
speech  in  . .  . .  • .  731 
evidence  in                       . .  • .  731 

Report— 

of  agent :  a<imissibility  of  . .   125 

of  director  :  confidential  . .   125 

of  surveyor  to  corporation  ..   125 

police                 . .  159ii. 
of  public  officer  :  of  what  evidence  247 

of  inspector  of  company  . .  250 

Indian  Law       . .             . .  . .  341 

law  :  presumptiMt  . .  434 
admissible  as  hearsay  evidence  of 

reputed  possession      ..  ..  578 

Rep9rtar— 

note  of  evidence  by       ..  ..  228 
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BeprMMutAtlva  In  Interest— 

meaning  of  . .  143 

Reputation- 
statement  as  to              . .  . .  213 

meaning  of       . .             . .  . .  213 

in  proof  of  prirate  right  . .  215 

as  to  marriage                 . .  221r. 

in  proof  of  right  and  oustom  . .  222 
judgments  relating   to  matters  of 

a  pabKo  nature           . .  . .  279 

inadmissible  to  prove  insanity     . .  296 

general  as  to  marriage  . .  . .  320 

meaning  of        . .             . .  328,  331 

evidence  of        . .  328,  331 

general  . .  331 

of  witness  ..768 

R«pote- 

eridenoe  of  general         . .  328r 

B««  sefftse- 

statements  part  of         . .  362i» 

evidence  of       . .  -  . .  . .     34 

meaning  of        . .  34n.,  36,  35« 

statements  aocompuiying  and  ex- 
plaining acts    . .  . .        46^48 

of  oonspiraoy  . .    56 

in  proof  of  mental  and  physical 
condition       ..  ..  ..93 

.   of  agency  . .  . .  123,  124 

principal  and  surety  ..133 

self-serving  evidence  not  to  be  con- 
founded with  ..  ..  143 

dying  declaration  ..       199,  I99'( 

separate  crime  forming  part  of  . .  615 

Besidenoe— 

presumption  ..  ■•  601 

R68  JUdlOfttft— 

See  "  Judgment  "         267,  268—272 

principle  on  which  rule  based  . .   272 

estoppel  by       . .  •  •  634 
Beapondent— 

admission  or  confession  of  . .  123 

admissibilisty      of      evidence  of, 

against  co-respondent  123n 

Besnmptlon- 

right  of  . .  • •  563 

Retracted  oonfeoalon— 

See  "  ConfeMion  "         ..  110,  147,  148 

ReTMine— 

sale  for  urears  of  . .         136 — 137 

registers  ..247 

survey :  chittah  . .  247 

Rarenne  offleer— 

inform  ati(m    received  by,     as    to 

offence           ..  ..         603,  694 

R*T«rslaner— 

•ait  by :  presnmpti<m  «.            «.  612 


Pauk. 
Right— 

_  statement  in  document  relating  to. 
See  ' '  DocuTnent  relating  to  Bight 
and  Custom.  " 
existence  of:  relevant  facts       62—87 
kinds  of:  public,  general,  private    64 
public    or    general :    judgment, 
proof  of         ..  ..  ..     63 

opinion  in  proof  of         . .  ...     63 

proof  of  ..  .,  84—86 

statement   giving     opinion    as   to 
public  ..  ..        213-216 

statement  in  document  relating 

to  traosaotion  under  s.  13     222 224 

declaration  by    deceased  person 

as  to  private  ...  „  216 

declaration  as  to  public  and  gen- 
eral ..  ..  ...  216 

judgment  as  to  general  or  paUio 

278-281 
opinion  on         . .  297, 313—316 

private    opinicm  not    admissible 
to   prove        ...  ..  ..  316 

Rlns- 
statement  on    . .  . .  . .  217 

Roaul-oeaa  return- 
evidence  . .  . ,  . .  142 
cannot   be   used    as    evidence   in 
favour  of  person  submitting  203,  210 
Ryot- 
admission  by    ..             ..             ..131 

Rule  of  Road- 
judicial  notice  of  . .  339, 344 
what  is  the        . .             ...  .„  344 

s 

Sala- 

in  execution  and  for   arrears  of 

revenue  ..  ..         136-138 

private  ..  ..  136 

irregularity  :  <wus  . .  636 

apparent  deed  of,  really  a  mort- 
gage ..  ..  636 
Sale  for  uvMura  of  Ravenna— 
rights  of  purchaser         . .  . .  629 

Saolty- 

presumption  . .  601, 620 

Sobedula— 
of  Act  .2 


Soiaoe 

general  object  of              ...  17  Int. 

great  object  of  Ihysioal . .  23  Int. 

opinion  on  points  of       .m  297, 301 

meaning  of                        . .  . .  300 

matters  of :  referenoe  to  340,  344 
oonolnsions  of:  jndioial  notioe    .  344 
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Selentiflo  Inqnlxiea— 

See.     Inquiry. 
Soientlflo  Instmments— 

ptMomption  of  regularity  in  case 
of     ..  ..  ..  ..  38n 

Sdentiflo  Society— 

doonments  of     . .  . .  ■  •  251 

Soientlflo  man- 
opinion  of         . .  •  •  •  •  301 

Sdentiflo  expreaaton— 
meaning  of  ••  ••  515 

Seal- 
opinion  as  to   ..  ..  311 
proof  of                            . .          311. 395 
of  Courts   and  persons :  judioial 

notioe  . .  . .  339.  342.  343 

oomparison  of  ..        402^406 

doonments    admissible    without 

proof  of  ..         426-432 

judicial  notioe  of  . .  432 

Swufoh— 

for  doonment    . ,             . .  . .  385 

hearsay  answers  given  on  . .  386 

for  attesting  witness       . .  . .  400 

Sebait— 
alienation  by     . .  . .  •  •  548 

SecondaiT  •▼idenoe— 
meaning  of  14.  370,  371. 372 

oases  when,  of  contents  of  doon- 
ment admissible      . .  76,  77  Int. 
oral  admission  . .            . .  144, 145 

admissi<»l  by  counsel  admitiang      361 
proof  by  . .        369.  372.  376-390 

no  degrees  of  . .  . .  374 

when  doonment  in  possession  or 

power  of  other     puty  ..  376 

when,  may  be  given       . .         376—390 
admission  of  contents     . .         377,  384 
loss  or  destruotion  of  document 

376. 385 
original  not  easily  provable        376.  388 
original  public  document  377,  388 

where  certified  copy  admissible  377,  389 
original  consisting   of   numerous 

aocounto.  etc  . .  377,  389 

Limitation  Act :  acknowledgment      379 

on  ancient  doonment      , .  , .  443 

where  oommunioati<m  in  violation 

of  duty.         ..  ..  ..703 

Sednotlon— 

damages  in  action  for     . .  61,  62 

'  Self-aoqulsltlon— 

onus  . .  . .  644.  545 

Series- 
fact  forming  part    of :  intention 
or  aooident    ..  ...  . .   i  01 


Page. 

Settlement- 
burden  of  proof  ..  ..  531 

"Shall  preetun*"— 

meaning  of       . .  . .  . .     21 

Sheriff- 
admission  by  debtw  against        ..   139 
admissions  of    under-sheriff    or 
bailiff  against  139n 

Shopkeeper- 
opinion  of         ..  ..  ..  301 

Shopman- 
admission   by    ..  ..  ..  126 

Shorthand  writer- 
note  of  evidence  by        . .  . .  228 
notes  of,  as  to  what  occurs  at  trial     360 

Signature — 
proof  of  310—313.  394,  395.  396 

distinction    between    marie    and    31  In 
definition  of      . .  . .  . .  311 

meaning  of  . .  401 

oomparison  of  ..  ..        403—405 

document     admissible     without 

proof  of        ..  421—432 

presumption  in  case  of   ancient 

document  ..  440.  441, 443 

BUm  mannal — 
of  Sovereign  :  judicial  notice  of  339.  342 

Signs — 
qnesticms  and,  amount  to  verbal 
statement      . .  . .  . .  200 

testim<my  by    . .  . .  360,  687 

Silence — 

presumption  from  . .        45,  48,  tf 

admission  by    ..  ..             •-  653 

Similar- 
facts  :  evidence  of,  if  nnconneot- 

ed.  exolnded  . .              . .     37 
acts :  evidence  of,  to  show  intent        94 

Sleep- 
admission  made  in  . .  . .  112 

Solicitor— 

See    "Attorney." 

admission  by    . .  . .  128. 129 

cannot  disclose  professional  com- 
munication     ..  ..  ..  694 

Soliloquy- 
admission  made  in  ..  ..112 

I,os8  of  doonment— 
proof  of  n.  •■•  >•  787 

Sovereign- 
accession  and  sign  mannal  of    339,  342 
foreign  :  judioial  notioe  339,  340ii.,  343 
demise  of  ..  ••  -•  343 

document  forming  aot  of  anthor- 

ity  ..  ~  -  -.408 

proof  of  order*  of  «  »  413 
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SpMiilo  Belief  Act- 

posseasoiy  suit  under  . .  680 

Spoliation— 

efevidenoe        ..  ..         603-607 

Spy- 
not  accomplice  ..  ..712 

Stamp- 
not  required  for  letter  containing 

admission       . .  . .  1 12n. 

admission  :  inralid  instrument  . .  1 13 
document  inadmissible  for  want  of  385 
presumption  as  to  when  document 

called  for  and  not  produced  439,  440 
preeumption  relating  to.  in  case  of 

lost  dooument  . .  440 

want  of  :  secondary  evidence   466, 

467n. 
document  without :   suit  on  con- 
sideration 463i». 

State- 
proof  of  ..  ..  ..  637 

affairs  of,  privileged      . .  692,  603 

document  referring  to  matters  of  784 
State  of  things— 
meaning  of        . .  . .  . .     10 

onder  which    facts    happened: 

evidence   of  ..  ..36 

Statement- 
previous.    See     "Previous 

SUUement." 
probability  of    . .  32  Int. 

by  witness  who  cannot  be  called  74  Int. 
presumtion  as  to,  being  true  74  Int. 
by  persons  not  witnesses  190-236 

as  to  cause  of  death  191,  194,  196-201 

See  "  Dying  Declaration.  " 
made  under  special  oiroumstanoes 

74  Int.,  236,  237 
how  much  of.  is  to  be  proved      . .  263 

Statements  aocompanytns  and  explain- 
ins  acts— 

admissibility   of  ..  ..46 

Statement  against  interest- 
ground  of  reception  of  ..  ..192 

extension  of  English  rule  . .  103 

admissibility  of  196,  206—208 

difference  between  law  of  India 

and   England  ..  208 

nature  of  the  interest     . .         206—210 
meaning   of  entry   against   inter- 
est ..  ..  ..208 

statement  must  be  against  inter- 
est when  made  208,  200 
statement  partiaUy  against  , ,  200 
statement    against   pecnniary   in- 
terest            ..  ..  210 


Page. 

Statement  against  interest-  {amid.) 
statement  against  proprietary  in- 
terest ..  ..  210,211 
interest  in  escaping  criminal  pro- 
secution or  suit  for  damages    . .  211 
whether   evidence    of   collateral 

facts  ..212 

pers<mal  knowledge  unnecessary  212 
need  not  be  contemporaneous..  212 
burden  of  proof  . .  . .  213 

Statement       made      in      course        of 
business- 
ground  of  reception        ..    -         ..   192 
admissibility  of  . .  201,  202 

meaning  of  "course  of  business" 

203,  204 
personal    knowledge    unnecessary 

204 
contemporaneousness    not    requir- 
ed ..  ..  ..206 

whether    evidence     of     collateral 
matters  . .  . .  . .   206 

burden  of  proof  ..  ..  206 

Statement  as  to  matter  of  public  and 
general  interest— 

admissibility  of  ..         213—216 

nature  of  the  opinion      . .  . .  213 

reputation  as  to  particular  facts  213 
meaning    of    terms,    * '  public  * ' 

and  "general"  ..  ..  214 

form  of  the  declaration  . .  . .  216 

lit  mota  and  interest       . .        216,  216 

Statement  as  to  relationship- 
must  be  made  ante  2»(em  motom    ..  216 
persons  from  whom  receivable     . .  219 
personal     knowledge    n  n  n  e  o  e  s- 

•ary  ..220 

need  not  refer  to  contemporaneous 

event  . .  . .  221 

admissible  as  to  partioular  facts  221 
lit  mota  ..  ..  ..  221 

Status- 
judgment  declaring         ..  267,  273 
meaning  of                      . .  , .  343 

Statute- 
public  sad  private  . .  . .  341 
presumption  as  regards                ..  341 

Stridhan— 

onus—  ..  ..  ..546 

Subject- 
natural  distribution  of    . .  13  Int. 
tabular  scheme  of  such  disteibution 

16  Int. 

Subornation— 

of  evidence  . .  40, 46 
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SabjxBna  duces  teoom— 

waen  noceggary  ..  ••  380 
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